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Branch Office of The Judge Advocate General

with the 1o )
European Theater of OperatiofdfRANI) o~ ciass crreo
AO 887
BY AUTRORITY OF ... Z o4
BOARD OF RIVIFW N0, 3 19 Jut 1945
‘ BY REGIMALL <. prscs e »
Cil ETO 10617 ¥ e 2 A R
6., & ¥ e
UNITED STATES 35TH IM‘ANTRY Ivision <56 N2 £EB p
Ve Trial by GCI, convened at Gladbeck,

Germany, 5 April 1945, Centence: /
Dishonoreble discherge, total for-

feitures and confinement at hard

labor for life, Fastern Branch,

United States Disciplinary Barracks,
Greenhaven, New York,

Private RCBERT C. DOMINGUEZ
(39709598), Conpany C, 320%h
Infantry

e P Nl A A A N s

HOLDING by BOARD OF RUVIEW NO, 3
SLELPER, SHIRIAN and DETEY, Judge Ldvocates

l, The record of trial in the case of the soldier named above has
been examined by the Board of Heview,

\

2¢ Accused was tried upon the following Charge and specif'ications:
CHARGE: Violation of the 6lst Article of “ar.

Specification 1¢ In that Private Robert C. Dominguez,
Company C, 320th Infantry, did, without proper
leave, absent himself from his organization at
Rogieres, France from zbout 15 September 194/ %o
about 23 September 1944,

Specificetion 2: JTn that * * % did, without proper
leave, zbsent himself from his orranization at Gremecy,
France from ahout 11 November.1944 to sbout 14 November
1944

Specification 3: In that % ¥ * did, without proper leave,
absent himself from his organization at Vallerange,
France from about 20 Novermber 19/4, to about 26
November 191;.4 °
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- Specification 4t In that'# % ¥ did, without proper
leave, sbsent himself from his organization at
Lutrabois, Belgium from about 11 January 1945 to
about 4 February 19456

He pleaded not guilty and, two-thirds of the members of the court preqent
at the time the vote was taken concwrring, was found guilty of the Charge
and Specifications, No evidence of previous convictions was introduced.
Three-fourths of the members of the court present at the time the vote
wae taken concurring, he was sentenced to be dishonorsbly.discharged the .
service, to forfeit all pay and ellowsnces due or to become due, and to be
confined at hard lsbor, at such place as the reviewing authority may direct,
for the term of his natural life, The revlewing authority, the Commanding
General, 35th Infantry Division, approved the sentence, designated the
Fastern Branch, United States Disciplinary Barracks, Breenhaven, New York,
ag the place of ‘confinement, and withheld the ord@r directing execution of
the sentence pursuant to Artlcle of War 50%e ,

3., As evidence of the absences w1thout leave charged in.the four
specifications, the prosecuticn introduced, without objection by the de-
fense, twelve extract coples of the morning report of Company C, 320th
Infantry, for various dates as hereinafter steted, Each of the coples was
authenticated by Captain Gerard T, Armstrong, the Regimental Personnel
i« Officer, who identified his signature at the trial, and each copy also in-
dicates that this officer gigned the originsl morning report, as followss .

#/s/ Gerard T. Armstrong

t/ GERARD T. ARLSTRONG

Captain, 320th Infantry

Personnel Officer" (R7-83 Govt.Ex.A, DPpe 1-11,

’ Govt. Ex.B).

Specifiéetién 1 of the Cﬁg;ge:‘ The extract copy of the morning
revort of Company C for 28 September 194 shows accused "Dy to AWOL 15

Sept 44; AWOL to dy 23 Sept 44" (R7-8, Govte Ex.A, p.l). An entry for
15 Septerber 1944 shows that on that date Company C vas at Rosieres (r-8,
Covt Fx.B). ‘

Specification 2 of the Charge: The extract copy of the morning'
report of Company C for 16 November 1944 shows accused "dy to AWOL 11 -

Nov AWOL to dy 14 Nov 44" (R7-8, Govt.EX.A, pe2)e The first sergeant of
Company C testified that on 11 November the compeny was in the vicinity
of Gremecey, France., Accused was with the company while it was moving

in colum through some woods, but later in the afternoon when the company
was asgembled he was no longer present. He remained absent without per=
?issio?'from 11 November to 14 November, when he voluntarily returned
R9-10},
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Specification 3 of the Charge: The extract copy of the
morning report of Company C for 25 November 1944 shows accused "dy

to ATOL 20 Nov 44" (R7-8, Govt,Ex.A, p.3). An entry from the morning
report for 26 Novenber 1944 ghows accused "AWOL to arr in co area
Held for trial Charge AWOL" (R7-8, GovteEx.A, peld)s Testimony of
the first sergeant shows that on 20 November the company was in the
vicinity of Vallerange, France. While it was moving through some
woods, a lieutenant was hit, and accused assisted him tack to the
aid station, about a mile away. Accused did not return to the
company as he was recquired to do,. but remained absent without permission
until 26 November (RlO-ll). .

Specification 4 of the Charge: An entry of the morning
report for 30 November 1944 shows that accused was on that date placed
in arrest in the service company area, and an entry for 13 January
1945 shows that he was restored to duty to 11 January 1945 (R7-8,
Govt.Ex.4, pp.5=6)s The extract copy of the morning report of Company
C for 16 January 1945 shows accused "Dy to AVWOL 11 Jan 45" (R7-8, '
GovteExX,A, Pa7)e A correcting entry for 20 February 1945 shows him
"AWOL to conf MP Hq Arlon, Belgium 4 Feb 45, Conf MP Hq Arlonm,
Belgium to abg conf Paris Detention Bks 8 Feb 45" (R7-8, Govt Ex.A,
Pe9)s The first sergeant testified that on 11 January’accuﬂed was Te=
leased from arrest in the service company to return to his company "
which was then M"on the 1ine" in the vicinity of Lutrebois, Belgium,
He never returned to the company, however, and failed to report back
to the gervice. company (R11), On 20 February he was returned to duty
from the Paris Detention Barracks and on 22 February was placed in
arrest in the service company area and held for trial (R7-8 Govt Ex.A,
pp.lO-ll). . )

4e The accused, after his rights as = witness were fully ex- :
plained to him, elected to remain silent and no evidenue was introduced
in his behalf (R11). "

5« ' Each of the original morning report enﬁriea, of which duly
certified extract copies were introduced in support of Specifications
1, 2 and 3, was dated prior to 12 December 1944, during a period when
" there was no authority in the European Theater of Operations for a
personnel officer to sign an original morning report., Since the eviae
dence affirmatively shows that the orlginal entries were signed by the
personnel officer, and hence themselves inadmissible as evidence, the
extract copies thereof were not competent to prove the matters recited
thersin, regardless of the failure of the defense to object to their
admission (CM ETO 6951, Rogers)e.. There being no evidence of the absence
without leave alleged in Specification 1 other than the incompetent
rmorning report entries, the record dOes not support- the finding of guilty
of that Specification.

The testimony of the company first sergeant is sufficient, -
however s without the incompetent morning report entries, to shoI 611317
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accused absented himself without leavé from his organization at the
times and places alleged in Specifications 2 and 3 of the Charge,

Since, on 12 December 1944, theater unit personnel officers
were suthorized to sign original morning reports (Cir, 119, ETOUSA,
12 Dec.1944, sec, IV), the entry for 16 January, in support of
Specification 4, was competent evidence, &n addition to the testimony
of the first sergeant, top show absence without leave of accused on
11 Jaruary 1945, The entry showing termination of this absence by
confinement in the military police headquarters at Arlon, Belgium,
although hearsay, was beneflicial to accused to the extent of showing
termination of his wrongful abrence, and therefore was competent in
the absence of objection (CM 242082, Reid, 26 BR 391 (194;?). ‘

6o The charge sheet shows that accused is 19 years of age, and was
inducted ‘11 September 1943 at Los Angeles, California, No prior sere
. vice 1s showm, . |

7« The court was legally constituted and had jurisdiction of
the person and offense, Except as noted above, no errors injuriocusly
affecting the substantial rights of accused were committed during the
trial, The Boerd of Review is of the opinion that the record of trial
is legally insufficient to support the finding of guilty of Specifi.
cation 1 of the Charge, legally sufficient to support the findings
of guilty of the Charge and of Specifications 2, 3 and 4 and the
sentence, ' : :

8, A sentence of confinemsnt for life is authorized for viclae
tion of Article of Var 61, The designation of the Eastern Branch,

United States Disciplinary Barracks, Greenhaven, New York, as the
place of confinement, is proper (AW 42; Cir. 210, "D, 14 Sept. 1943,

gec, VI, as amended),
—me Advooate
. ﬁhl% C’#«Am.m;e Advoocate

7
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Bensh Offios of The Mgo Mvouh Gensral
. with the
European Theater
AQ 887

BOAID CF .LVINT K. 3

" Gl iro ‘10618 - 8 AUG 1945

URITED 3TATLS S5TH INPARTRY DIVISION

Trial by GCN, convened at Gladbeck,
Cormany, 11 Aprril 1945 OSsntenee;
Dishcmorable dipshargs, total fore
feitures, and confinensut at bard
labor for lifce. Eastern Rreneh,
United States Disoiplinary Imrrecks,
Grosnhaven, New York,

Ve

Private Cilu IR Ue FOHNOW
(G4517483) Coupeny L,
320th Imfantry

HOLDINO Ny BOARD OF FEVIEW NOs 3
JLKEPER, SERAN and DEVEY, Julge Advoeates

, 1; »mnoomortrmumuuotmnum-cmm
bonemnimdbythomxﬁofm.

2e A_ccuud was tried wpon the following sharges and spesificatiems;
CuANGE Is Violation of the 55th Artisle of Tare '

 Opegifications In that Private CHAILIE O¢ MORWY, Company Lo
_ 320th Infentry, 41d, at or near Marbogville, Fremcs, on
. or about 19 aptecder 1944 dssert the service of the United
Statos by absanting himsslf without proper lseve from Ais
organization, with intant o avoid hamardous duty, to-wit:
‘sombat servion against the snexy, and 4id remain adbasgt in
desortiom wati) about 31 lecexbar 19k

GUARUR IXt Violation of the 6lst Articls of Fam

Specifications In that ¢ ¢ © did, without proper lesve, abssas
himnelf frva his orgmnisation at lbts, 7rencs, from adout
23 Jenuery 1945 to about 19 February 1545.

I pleaded not suilty and, all menders of the eours prossat at the $ime )
the vote was faken cmsurring, was found guilty of the chargos and specifiea
tiems. No evidencs of previous ocmvictioms was introdused. All mesbers of
‘thmrtpmsantalthnunthwumumm 2 was sentenced
nuumwuwm-m.uumummmw

) . 314531
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due er t¢ beoums Owo, and 3@ e oamfined at hamd labar, at suek place as
the reviewing authority ray direet, for the temm of his natuwral life. The
reviswing authority approved the seatence, desigaated the United States
Diseiplinary Durreacks, Cresnbaven, Hew lork, as the plaoe ¢of soafinsment,
and forvarded the reeord of trial for setion pursuant $0 Article of war 50},

Je Sursmary of evidencs for prosseutioms
8e Uenerelly,

Duly euthenticated extraet eopies of Comyany L mmlng reports
for 14 September 1944, 6 Jenuary 1545, 13 Jmuary 1345, 22 Febtuary 1945,
and 6 nreh 1945 were introdueod withous objostione These extruots show
the moming reports $o bave besn signed hy the parmnmnel offiver (R7jiroseXXed)e -
dcoused's voluntary statemsat to the lawestigating offieer wvas also introdused
without objeotion (A13=l4iProseiXeB)e : ' , :

be Charge I end eqificatien

' A sguad loader testifiod that on or about 13 Seojtezder 15h4, the

soapary was cn a hill at Dardonville, Frenee, ‘plmmsd dom® Yy the ereny.

Iis went bask about 500 yards with the weapaus platoam to fetsh their weaDons.

there accused pasned hiam *walking bask alowly." Although he 414 nod

knew whethor socused returned %5 the compeny that day, he has not seen him
ia the sumpany minae thed. Agcused was not present ihe noxt moming whem

eampeny xoved forwand frua the hill, ls 414 not know whether cmnd.
with she umiy overseas, had permission to leave (:i8-10),

In his axtm-judicial state:sat acoused statod that om o about
r the ocxpany was acdvansing against tho enenyye Just before daxk
pped in a village, took shelter (it was raining) in a bam where he
for the nighte Arising the next aomings he found the eompaxny bhad acved,
)l dxys he mmmmuthﬂtmn. eventually
to Nangy on the oxo?rta of wiich he *messed around * * ¢ for a .
good while » ¢ o doing mech of anything.® Finally om 27 Degeuber
‘1 pave myself wp te the iLP.'s* Polling them *I was L30L' (ProseExeB)e

I 11
ok

*3

ap

- Mprmaing report entry for li Jsptember 1944 -w asqused frem
Guty %0 sbsent without lsave as of 13 Septeuder 1944; that for 6 January 19&5.
frem adeent without leave $0 duty as of 31 Loosaber 194%e (Proseixed).

e hmype 1l epd Jpegificetiom

At pta, Frenee, 23 Jmmumry 1545, accused was with the Sorvies
Oompany, aore or less under guard. o8t of the ocupany had aoved, He was
teld "o stay around the ares.' Whan the tiss sanme for the reminder e -
m.uoouldutu found, H-hdnopuuuuahuabmt (A1-13)¢

In thh extra judicial statemsnt agoused stated he was with
Sexrvice Cozpany in arrest and under guarde Mo and two other priscners foumd
scae boer and got to &risking, The wni$ pulled out that aight unbeknowm %o
hine aw&mnmtnmmrutmw-mbmbnlb

. their ailitary pelies (mml)o , :
Q- . R 314531_,
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Conpmyy L moming repert entry for 6 sarch 1545 shows adoused
0o area $0 AWOL 23 Jan 45'5 that for 22 February 1945, frem
9v 00 19 Feb L5Y ({70 miXed)s

f..mna

frea
2AWOL

‘g

f‘o’
§

evidenos was pressntod hy the defense. Defonse oounnl stated
nmsd's rights as & witaoss had been axplainsd to acoused snd “accused
stxbes that in view of the faet that his stateasnt has been amade a omtier
of reeord and introduced into evidenocs, ho eleets to remin silent* (F5)e

Sae *irior $o 12 Docenbor 194} there was no cxpruvss authority in the

270 for a pervammel offiocer,’ as such, to sign a moming rejovts The norme

ing roport for 1L September 1944 was algned Wy the persmmnel officer mtlor
than by *‘the ccmmnding offiocar of the reporting wnit or 'the officer astirg
in commmnd,'? It was insorpotent (Cd ETO 6951, Jprpime iwever, its
aduinsion prejudiocsd mo substantial rightas of tho accusedes The teatimony

of A'w squad leader was complets as to hazardous Juty and assused's absence
md scsusent’s extmm~judicial statesmnt is & £l and caplete admiseion of
abesnoe without leave while partieipating in hazardous dutye It wams within
the provinoo of ths court to disboliove ascused’s explanatin that he bLeows
separated through overslespings The resowi -upport- the ﬁmum;s as to
Charge I and aznettmum.

De Aa to Charge 11 and Smeifieation, the momlag reyort for 6 mh
19548 was caipctents Acsused's extra-judicial statexmnl 1s & full and somplete
adzissicn of absenoe without loaves It wes within the jrvvince of tho court
%o disbelizve sccused’s axplanaticn that he was left behinde .Dreover,
aceused®’s initial ahaanes without lsawve was not aaly sorrvbomsed, but alse
fully proved, by coopetent oml evidenoe; his retws shom by wxpctant moraing
mport eatrys

. 8¢ Tho Gharge shoet showa thet aceussd is 27 years of ago and that Mo
was induoted without prior servios 7 Duoewmber 1942 at Cpartaabrurg, Sourth
Oarolina, k

7« The court was legally sonstituted and had Jurisdictiim of the
perscom and offonpea, o errors injurioualy affeqting the substaniial rights’
of the sccudnd were somalisted during tho triale The Doard of Hoview iz of
the opinion that the regord of trial is legally sufficient to support the
Mnsl of zullty snd ths sentoneos : ’

8¢ ihe pemalty for desertiom in time of war 1a deata or such othe®
punishmsnt as & cours-aartial may direet (Av 58) 7The designaticn of the
knstem Erznch, "nmited Stotes Uisalplimary Mmrmd s, Greonhavan, New York,
as thoplags of aonfinesent is suthorized (AT 423Cire210,70,1; fept 1943,
08,V as apndodj.

Benjamin R, Slee‘per,,

Judge Advocats

COOLL T SH AN '
Judge Advooats

o B » JFe B
lge Advooete
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COMFIDENTIAL

(8)
1st Ind,

“ar Lepartment, iraneh Office of The Judce Advoeste Genersl with 2o
Europesn Thesters 8 6"“} 1945 T0s Cerwaanding Gemeral,
36th Infantry Uivision, AFO 88, Ue Se Lq. ' .

ls In the oase of Irivate CHARLIE G, MORROW (34817483), Cempumy
L, 320th Infantry, attention is invited to the feregeing heliing My
the Beard of Review that the reserd of Srial is legally sufficiemt b¢
suppert the findirgs of gullty and the sentense, whiech heliing &s
hereby approved. Under the previsions of Artisle of ¥er 503, you new
have autherity to crder smesution of ¥hw sentunse.

© 2s Vthen ocopies of tlw pudlished crder sre ferwrded %o Whis
office, they should be aseompanisd by the foregoing halding and this
indorsansnt, The {1le number of the reecrd in this effiee s Ci ETO
10618 Por convenisnce cf referenve, please plase that nwider in
breckets at She end of the erders (CH RTO 10618),

E., C. McNEIL

ko Co Me/EIL,
Brigadier Ceneral, United Etates Army,
AR Assistant Judge Advessts Oeneral, .
NI o S
oy . \Tf
e 4 . (Y
= L
Cnodranna o, R
(_\ . (S\C\:
N4 _‘,"_"')'r-vr' ‘\ s
-« 1 -

o ihe 3‘14531
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(9)
Branch Office of The Judge Advocate General
with the
European Theater '
APO 887
BOARD OF REVIEW NO. 1 R4 AUG 1945
CM ETO 10629
UNITED STATES ) SEINE SECTION, COMMUNICATIONS
o ' g - ZONE, EUROPEAN THEATER OF .QFERATIONS
A ' .
: ) Trial by GCM, convened at Paris,
Private RAYMOND W. CONRAD ) France, 12 February 1945, Sentence:
(3756247L), Battery A, ) Dishonorable discharge, total for-.
7918t Anti-Aircraft Artillery ) feitures and confinement at hard.
Automatic Weapens Battalion ) labor for life, Eastern Branch,
: ) - United States Disciplinary Barracks,
)  Greenhaven, New Yorke -

. HOLDING by BOARD OF REVIEW NO, 1
BURROW, STEVENS and CARROLL, Judge Advocates

i

l. The record of trial in the case of the soldier named abon
has been examined by the Board of Review,

2, Accused was tried upon the following charges and specifica-

tions:

CHARGE I: Violation of the 58th Article of War,

Specification: In that Private Raymond W. Conrad,
Battery A, 791st Antl air-craft Artillery Aute-
matic Weapens Battallon, European Theater of
Operations, United States Army, did, at his
organization on or about 25 September 1944,
desert the service of the United States and
did remain absent in desertion until he was
apprehended at Paris, France on or about 1l

December 1944,

CHARGE IX: Violation of the 96th Article of War,
(Finding of guilty disapproved by.
.- ) , ' Reviewing Authority).

CONFIDENTIAL

.

fored
<
o
P o)
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Specification 1: ~(Finding of guilty disapproved by
Reviewing Authority),

Specification 2: (Finding of guilty disapproved by
) ~ Reviewing Authority),
' He pleaded not guilty and,all of the members of the court present at
the time the vote was taken concurring, was found guilty of all the
charges and specifications, with the substitution in Specification 1,
Charge II of the words "Sainte Marie du Monte" and "3 October® for the
words "Jars" and "30 October®, Evidence was introduced of two pre-
vious convictions by special courts-martial for absenceswithout leave
for six and twe days, and for 27 days, respsctively, in violation of
Article of War 61, Three-fourths of the members of the court present
at the time the vote was taken concurring, he was sentenced to be dis-
honorably discharged the service, to forfeit all pay and allowancss
due or to become due, and to be confined at hard labor, at such place
&8 the reviewing authority may direct, for the term of his natural
life, The reviewling authority disapproved the findings of guilty of
Specifications 1 and 2 of Charge II, and of Charge II, approved the
sentence, designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement, and for-
warded the record of trial for action pursuant to Article of War 503,

3. Sufficient evidence of the corpus delicti supports accused!'s
extra-judicial confession (CM ETO 14040, McCreamry), which confession,
together with such evidence, establishes that accused absented himself
without leave from 25 September 194/ until he was apprehended on 11
December 1944 in Paris, France. An unexplained absence of two and one-
half months in an active theater of operations in wartime amply sustains
a finding of desertion (CM ETO 1629, O'Donnell; CM ETO 12045, Friedman;
CM ETO 14359, Hart)s The Specification alleged that accused deserted
the service "at his organization®, The preef shows that his permanent
organization was the 791st Anti-Aircraft Artillery Automatic Weapens
Battalion, and that at the time he went absent without leave he was on
detached service with the 6904th Provisional Truck-Company. The vari-
ance, if any, was harmless since it could not change the nature or
identity of the offense charged, nor could accused have been misled by
it (CM NATO 1087, III Bull JAG p.9).

4e The charge sheet shows that accused is 30 years three months
of age and was inducted 15 May 1943 at Fert Snelling, Minneseta, to
serve for the duration of the war plus six months, Ne prior service
is shown, : .

5« ‘The court was legally constituted and had jurisdiction of
the person and offenses, Ne errors injuriously affecting the substan-:
tial rights of accused were committed during the trial. The Board of

i e
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Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty as approved and the sentence,

6, The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58), The designation
of the Eastern Branch, United States Disciplinary Barracks, Greenhaven,

New York,-as the place of confinement'is authorized (AW 42; Cir.210, WD,
1, Sept.1943, sec.VI, as amended). : . . o

//4«\ 7 /éiww Judge Advocate
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887 :
BOARD OF REVIEW NO,
- ? 4 JUN 1045
CM ETO 10644
UNITED STATES ) 2D INFANTRY DIVISION
)
Ve - ) Trial by GCH, convened at :
) Gottingen, Germany, 11 April 1945,
Technician §th Grade LOUIE ) Sentence: Dishonorable discharge,
B. J. CLONTZ, (34256132), ) total forfeitures, confinement
Medical Detachment, 9th ) at hard labor for 1life., United
Infantry _ ) States Penitentiary, Lewisburg,
) . Pennsylvania,

HOLDING by BOARD OF REVIEW NO. 3
SLEFPER, SHERMAN and DEWEY, Judge Advocates

l. The record of triAl in the case of the soldler named above has
been e xamined by the Board of Review, -

20 Accnsed was tried on the following Charge and Specifications
CHARGE:. Violation of the 92nd Article of Viar,

Specification: In that Technician 5th Grade
Loule B. J, Clontz, Medlcal Detachment,
9th Infantry, did,. at or near Gelliehausen,
. . Germany, on or about 9 April 1945, foreibly and
§ < feloniously, against her will, have carnal
knowledge of Ruth Schweizer, by threatening
to cut her with a knife,

He pleaded not gullty and, all membersof the court present at the time
the vote was taken concurring, was found guilty of the Specification
and Charge. No evidence of previocus convictions was Introduced. Three=
fourths of the merbers of the court preczent at the time the vote was
taken concurring, he was sentenced to be dishonorably discharged the
~service, to forfeit all pay and allowances due or to become due and to
be confined at hard labor at such place &s the reviewing authority may
direct for the term of his natural life, The reviewing authority

~ approved the sentence, designated the United States Penitentiary,

e 10642,
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Lewisburg, Pennsylvenia as the place of confinement and forwarded the
record of trial for action under Article of War 50%.

3« The prosecution's evidence was substantlally gs follows:

On 9 April 1945, Ruth Schweizer and various mermbers of
her family were livirg in Gelliehausen, Germany (R7). At about 1400
hours, she was domstairs with the children of Frau Weise, another
member of the household when accused came to the gate asking for some=-
"~ thing to drink. Ruth opened the gate and he walked into the house,
He had a bottle of cognac with him and after giving him a glass, she
went outside but returned when he called her back and told her to
have a drinks After having e drink with her, accused opened all the
doors, looked into the rooms and then went down into the cellar,
asking Ruth to accompany him which she refused to do, %hen he came
out of the cellar, he went over to the window where she was standing
and brandished a knife some eight or ten inches long in front of her
face, Ruth tried to leave, saying "Mother, mother", but he held her .
back end kept threatening her with the knife, He then opened the
door to a 1ittle food storage room and forced her to enter. By then,
she was crying and implored him not to touch her (R8-11, 15-17), At
- this point, Frau Veise, attracted by Ruth's cries, came in, Ruth
tried to signal to her for help, but accused turned around, said
something to Frau Welse in English and raised his knife. Being
fightened, she left and went upstairs to tell Ruth's father and
mother what was happening (R11,20,22-24,26),

Shortly afterwards, Ruth heard her sister calling. She
tried to answer but accused silenced her by putting his hand over
her mouth, He then fingered her genitals and forced her to bend
over, pulling down her panties, She tried to straighten up, but
he held her in that position and had intercourse with her., Penetra-
tion was effected and an emission occurred, Next he made her turn
around and threw her to the floor., He took her panties off completely
and getting on top of her, had intercourse with her again, He re-
mained there for about five minutes at the end of which the door was
opened and Ruth's sister and several American soldiers enterede Ruth
and accused stood up and she fled from the room, crying "Mother,
mother®, She resisted accused throughout as much as she could, and
"if he wouldn't have had the knife, it wouldn't have been so easy"
(R11-15,17-21),

Meanwhile, Frau Weise had told Ruth's sister and father what
she had seen domnstairs (R24-25,28), The sister called out to Ruth
and, hearing no answer, went for help (R25,28). In the sireet she

-met an American lieutenant and two sergeants. The lisutenant under=
stood a 1little German and she told him what had happened, They

~accompanied her to the house and 8]l four entered the food sterage
room, They found Ruth lying on the floor with her legs apart and

. 10641
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accused on top of her (R29,33,36,38,42). Both got up and Ruth ran
from the room in an agitated and hysterical condition, She cried
and wailed and was very upset (R29-30; 34,38-39,42-43,56)s Accused .
was fully clothed, but after Ruth left, appeared to be buttoning

his trousers (R29,34,39,45,52)¢ lNone of the witnesses saw a knife,
although Ruth mentioned one to her sister (R30,31,34-35,39,43).
Under the circumstances, however, accused could have concealed it

in his clothes and he later had an opportunity to dispose of it
(R35-36,40,44) ¢

. 4o . Accused after being warned of his rights by the law member,
elected to testify under oath,

. He stated that he had spent 26 months overseas and had been
awarded the bronze star, a citation, and a good conduct ribbon (R47).
On the morning of 9 April 1945, while on official business, he had
seen Ruth at the gate to her home and she had smiled at him, After
lunch he walked back to her house, knocked on the door and was '
adnitted by her, He had some cognac and they had a drink together.
SheMseemed very happy about it? (R48), He indicated that he wanted
her to go into another room with him, and she motioned to him to be
guiet since there was another lady present. When the latter left,

- Ruth went into the room with him, They embraced and she took down

her panties and stepped out of them, . They then had sexual intercourse.

While in the act, they were interrupted by the lieutenant. They got

up and accused 1eft the room followed by Ruth, She had consented to

the intercourse and appeared to enjoy it. They bad intercourse only
ocnce and then in the normel position, He had used no violence or
threats, did not om a knife of the kind prosecution's witnesses had
described and did not have such a weepon with him that day (R49-52,

5,)s On cross-examinstion, he admitted that he had told the investi-

gating officer that he had never heen to Ruth's house and had not.

had intercourse with her (R54-55).

5¢ 4All elements of rape have been proved in this instance by
substantial corpetent evidence and the record of trial is accordingly
legally suffi¢ient to sustain the findings of guilty, Although accused's
version of the various incidents out of which the charges arose is
directly in conflict with the testimony of the witnesses for the prose~
cutlon in almost every aspect of the matter, he was impeached in his
contention that his victim consented to intercourse by his prior in-
consistent statements to the investigating officer. Under the cir-
cumstances, the determination by the court of the issues.of fact thus
raised cannot be disturbed by the Board of Review (CM ETO 6148, Dear

and Douglas),

6+ 'The charge sheet shows that ‘accused is 32 years and six montha
of age and was inducted 17 March 1942, He had no prior service,

- " . |  _.14644
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7¢  The court was legally constituted and had jurisdiction of
the person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficlent to = .
support the findings of guilty and the sentence,

‘ 8, The pena.lty for rape is death or life imprisonment as the
court-martial may direct (A¥ 92). Confinement in a United States peniw .
tentiary is authorized upon conviction of the crime of rape by Article
of War 42 and sections 278 and 330, Federal Criminal Code (18 USCA
457,567)s The designation of the United States Penitentiary, Lewisburg,
Pennsylvania, as the place of confinement is proper (Cir,229,WD, 8 June

1944, sec.II, pars.1b(4),3b)s
.5&@%&_;@@ Advocate
%&/ M é \%&m‘u{udge Advocate -

l /{/ “ /' T
AT ) Judge Advocate
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Branch Cffice of The Judge Advocate General
’ with the ' :
Duropean Theater
AP0 887 B
BOLE)OFIhVB«!LO.B ' -

CH ETO 10690 ' . S )

UNITED STATES ) SEVENTH UT\JII'ED STATHS ARIY
o+ oy . .
Ve ) Trial by GCH, convened at Kaiser-

: : ) lautern, Germany, 5 April 1945,
Private BFECHFR R, LOLAN ) Sentence: Dishonorable discharge,
(36788083), Company 4, ) total forfeitures and confinement -
827th. Tank Destroyer gt ‘hard %agordfoi lifeﬁ Ttastern

’ ’ . ranch, United States Disciplina :
Battglion i Barracﬂs Greenhaven, ¥ew York. i

_ ' HOLDING by BOAL “D COF REVIEN NO. 3
SLF!PFR, SHEALAN and DEVFEY, Judge Advocates

f

Lo The record of. trial in the case of the soldier named above has
been exanined by the Board of\Review. '

. ‘2. . Accuced was tried upon the following Charge and Specification:

N\

CHARG&, " Violation of the 58th Artlcle of War,

' Specifieation: In that Private Beecher R. Nolan,
Company "A", 827th Tank Destroyer Battalion did, at
. WITRSHEIM, 'France, on or about 2 February, 1945,
- desert the service of the United ‘States by @bsenting -
himself without proper leave from his organization ,
: . ,with intent to avoid hazardous duty, to wit: combat’
- with elements of the German Army, and did remain
absent in desertion until he surrendered himself at
FFAFFERHEIL, France, on or about 10 February 1945.

He ple?ded not guilty and, all of the merbers of the court present at

the time the vote was taken concurring, was found guilty of the Charge .
and Specification, Evidence was introduced of two previous convictions, '
one by summery court for sbsence without leave for 8 days and one by :
special counrt-martial for absence without leave for 19 days, both in

- violation of Article of Wer 61, All of the members of the court present
at the time the vote was taken concurring, he was sentenced to be dis-
honorably discharged the service, to forfeit all pay and allowances due

or to become due, and to be confined at hard labor, at such place as
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the reviewing auvthority may direct, for the term of his natvral life.
ThHe reviewing authority, the Commanding General, Seventh United States
Army, approved the sentence, designated the Fastern Branch, United .
States Disciplinary Barracks, Greenhaven, lew York, es the place of
confinement, and withheld the orcer directing execution of the snnience
to Article of Viar 504

3. The evidence for the prosecution shows that on 2 Fehrusry
1945 accused was a member of the second platoon of Company 4, 827th
Tank Destroyer Battalion, which was, at that time, assigned to CON= -
bat duty with the 12th Armored Division, and was bivouscked in the
town of Wiwershelmi, Frence, near the Rhine. - At sbout noon, the sec=
ond platoon recelved orders to move out at 1430 hours to join units
of the 12th Armored Division for combat in the Colmer sector (R5-6),
Sergeant Ray F. licAfee celled together his section, including accused,
and- told them to pack their equipment and stand by for orders to move
into coubat, -Accused sald he would be ready and received permission
from Sergeant licAfee to go into a barn to "shoot some crap" (R7).

The 11 or 12 wen who participated in the game talked about the second
platoon "moving up on the line"™ (R10-11), ‘hen the platoon was
ready to leave,’' Sergeant llcAfee ran to the barn end told accused they
were moving out (r8,11). Accused’ "s ok?ﬁ and stood up on his
feet", but mace no motion to follow en other mewmbers of the
. comaany left, accused remained in the barn and continued to gamble
(RlO-ll) The platoon moved out sbout 250 or 300 yards to a road
and stayed’ there sbout 10 minutes. Accused had all his equipment
on one of the vehlcles, but he was not present (r8). '
First Sergeant Joe Oliver, of Compeny: 4, saw accused gambling
in +the barn at 2200 hours thet night and "asked hlm if he had got
left and he said 'yes'", Sergeant Oliver then told him to catch a
hicle from one of the other two platoons which were moving out,
or to ride on Oliver's vehicle, which was short" a man, "le said
'alright sir!.," However, he was not with any of the other vehicles
-when they moved out at midnight (R12-14) and vas stlll gambling at
0030 or 0045 hours (R19-21).

At about 0130 hours he was brought to Second Lieutenant . !
James 7. Detwiler, of the third platoon of Company 4, as an extra man,
to whom he stated in explanation of his status that "he had been sleep-
ing and hadn't been awakened" (R14~-16), At about 0230 hours Lisutenant
Detwiler turred him over to Technical Sergeant Jessie N, Simpson, in
compliance with whose orders accused got into a jeep attached to
Company A from a reconnalsance comveny, Before this jeep reached the
company, the officer in charge decided to return to spend the remainder
of the, nlght at the battalion command post (R16-18).

- . oLy
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A duly authentitated extract copy of the morning report
of Company A for 17 February 1945, showing accused "Fr dy to Deser-
tion 1430 hrs 2 Feb 45" and “Fr Desertion to Conf. Bn Stockade
10 Feb 45", was admitted into evidence but limited by the law mem-
ber as proof of absence without leave only and not desertion (R21-22;
Pros.Ex.A). v : : )

4e . For the defense, Private First Class Joe Flowers testified
that accused got in his Jeep at 0300 or 0400 hours on 3 February 1945,
on orders from a sergeant, and thet they detoured on the wrong road
at Colmer, returned to the battalion commend post, and slept that
night in the same building, Accused waited for Flowers the next morme- _
in% while the latter went to Strasbourg, and after lunch t both
set out for Company 4 in a vehicle driven by Flowers, but got lost

enroute, Flowers stopped at a provost marshal station for informa~
tion as to how to get to Colmar., 'hen he came out about 15 minutes
later, accused was gone (R22-25), ‘ '

Accused, after hls rights as a witness were explained to
him, elected to testify under oath (R25). He did not quit garbling
in the. barn at 14C0 or 1430 hours on 2 February because he was engaged
in the game and did not notice the time. ' hen Sergeant licAfee arrived,
accused asked him if they were ready to.move out., McAfee told him-
"no, not right now", and proceeded to engage in the game himself,
Accused "figured thers would be plenty .of time™ and-did not see McAfee
leave. He recalled the sergeant telling him at about 2200 hours to
get in one of his vehicles, and he intended to do so, tut was asleep
in a corner of the barn after about 2230 hours. He got up about 0100
or 0130 and reported alone and of his own volition to Lieutenant Detwiler,
Sergeant Simpson told him to get in a jeep driven by Joe Flowers, They
later returned to the battalion command post. He stayed with Flowers
all that day, but left him at about 2230 hours in Molesheim because
Flowers was drunk and they were lost and could not find their way back
to Wiwersheim, Moreover, Flowers had almost run into a road block
and accused did not think he was capable of driving, Accused spent
.the night with some French soldiers; then, after looking for American
soldiere all day, he spent the next night with the "FFI", The follow-
ing day he saw some colored American soldiers and told them he was lost
and was trying to get back to his outfit. They took him ‘o a eignal
construction company and he peported to the commanding officer who triled
without succeas to locate hls organization by telephone and finslly
took him to Saverne where they reported to the military police. After
he had been transferred to several militery police stations and stocke
ades, members of his outfit came and got him, At no time did he ine
tend to run away to avoid hazardous duty. He had been in combat a week
prior to 2 February, and he "figured", although be did not know, that
hie outfit would be used in combat again this time (R26-36).

5,  In rebuttal, Sergeant McAfee denied gambling on the afterncan
of 2 February and Flovers denied having anything to drink on 3 February

< ppmedopTing T e ‘.
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1945 (R37-39).

6. The evidence clearly shows that accused, a member of a tank
destroyer platoon, was advised by his section sergeant at noon on 2
February 1945 to pack his equipment and stand by for orders to move
into combat. With permission from the sergeant, he then went into
a barn and commenced gambling with other soldiers. He was called
by the section sergeant shortly before his platoon moved out, but, al-
though he expressed a willingness to go and although other members of
his company who were in the barn with him actually left, remained
and continued to gamble while his platoon moved out without him, The
morning report of his company shows him absent without leave as of
1430 hours on 2 February, which was the hour of his platoon's departure
from the company area, The moment he failed to respond to the sergeant's
summons to join them,- he became absent without leave., His organization
at that time, under the circumstances shown, was definitely his platoon,
and his unauthorized absence from his platoon constituted absence
without leave from his organization (CY ETO 5437, Rosenberg).

The evidence is convincing that accused knew that his platoon
was moving up to engage the enemy in combat. The movement of his
platoon "up on the line" was discussed during the "crap" game, after he
had received the orders at noon to stand by to move into combate. He
admits he had been in actual combat only a week before, and that he
believed his outfit was going into combat this time, Under such cire
cunstances the court was warranted in-inferring that he deliberately
absented himself with the intention of avoiding the hazardous duty
alleged (CM ZTO 6937, Craft). Such inference is strengthened by the
fact that he again failed to avail himself of an excellent opportunity
to join his company between 2200 hours and midnight on 2 February.

Even if his actions were motivated by a desire to gamble rather than -
by fear, he necessarily intended to shirk the hazardous duty which his
" gambling prevented him from performing (CM ETO 6626, Lipscomb)e

Proof of the duration of accused's absence is not essential
to sustain a conviction of the offense charged (CM XTO 2473, Cantwell;
CM ETO 9975, Athens, et al); and the absence of any proof showing that
he surrendered himself at Pfafrfenheim, France, on or about 10 February
1945, as charged in the Specification, is immaterial (CM NATO 204k,
III Bull. JAG 232). The offense charged was committed at the moment
he absented himself from his organization by remaining behind with the
requisite intent (MCM 1928, par. 130a, p. 142). It therefore becomes
unnecessary to decide whether he was temporarily returned to military
control either by the orders of his first sergeant at 2200 hours 2
February or by the orders of Lieutenant Detwiler at 0130 hours 3
February, pursuant to which he rode in a jeep which was attached to his

company .

7. The charge sheet shows that accused is 27 years of age and was
inducted 22 October 1943 at Chicago, Illihois. No prior service is showns

'.H-.A_i"_! ! - s
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8+ The court was legally constituted and had jurisdiction of
the person and offense. No errors injuriously affecting the substan-
tial rights of accused were committed during the trial. The Board
of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence,

9. The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW $8). The designation
of the Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinement, is authorized (AH l.2, Cir. 220,.
WD, 14 Sept. 1943, sec. VI, as amended).

_M#&_Judge Advocate
%M ()%OVM Judge Advocate

x/ o 1
. . s . K :
* k., gadwky +)  Judge Advocate
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Branch Office of The Judge Advocate General

with the
European Theater of Operatlions
APO 887
BCAFD OF RLVIEW LG, 3 » 2 8 JUN 'S
CH FTO 10699 .
UNITED STATES ; 5TH ARMORED DIVISION
Ve ) Trial by GCH, convened at
' ) St. Tonis, Germany, 20 lerch
Technician Fifth Grade JOHN F, ) 1945, Sentence: Dishonorable
AUTREY (34745156), 3912 Quarter~ ) discharge, total forfeitures
master Truck Compeny ) "and confinement at hard labor
’ ) for life. United States
) Penitentiary, Lewisburg,
) Pennsylvania,

HOLDING by BOARD OF REVIEW NO., 3
LEEFER, SHERMAN and DEWEY, Judge Advocates

l, The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2¢ Accused was tried upon the following charges and specifica-
tions: .

CHARKGE I: Violation of the 92nd Article of War,

Specification: In that Tee, 5th Gr. John F. Autry,
did, at Kempen, Germany on or ahout 7 March 1945,
" foreibly and feloniously, against her will, have
~ carnal knowledge of Frau Kaethe Noehsenes,

CHARGE II: Violation of the 96th Article of Ver.
Specifications In that * * ¥ did, at Kempen, Germany, »
on or about 7 Morch 1945, wrongfvlly fraternize with

a German Civilian in v*olation of existing rules and
regulations,

10599
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He pleaded not gnilty and was found guilty of both charges and their
specificotions, o evidence of previous convictions was introduced,
Three-fourths of the members of the.cowrt present at the time the vote
was taken concurring, he was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become due,
and tc be confined at hard labor, et such place as the reviewing
authority may direct, for the term of his natural 1life. The revlewing
authority approved the sentence, designated the United Gtates Peniten--
tiary, Lewisburg, Pennsylvenia, as the place of confinement, and for=
warded the record of trial for action pursuant to Article of War 50},

3¢ The evidence for. the prosecuticn was as follows:

" - Frau Kaethe Noehsenes, asge 22, a marriecd womon, lives with
her two children at 25 Um Street, Kempen, Germany, Cn 7 Merch 1945
at about 1115 hours she was walking in the directicn of the home of
her parentse-in-lsw, At the railroad irtersection in Kempen she en-
countered three negroes, two rudatto and one very dark. The latter,
whon she identified in court as accused (Rlé), asked for her passport.
She had none and kept on walking., A half an hour later this dark
. negro, driving a truck, overtook her, stopped the vehicle end got
out with his rifle over his shoulder, He approacked her, pointed
-the weapon toward her and said, "Fuck, fuck", at the same time making
a sign with his fingers (R6-8, 12-13,15), Her testimony described
his subsequent conduct as follows: : .

"He led me to the truck and then he ¢lapsed

a8 hand over my mouth gnd fired a shot, He
wes standing behind me, He pushed me into
the truck.with one hand and he held me with
the other and them closed the door, He threw
me on the seat, He jumpéd on top of me. He
pulled my legs over to the side and threw
himself on top of me, He puched ry skirt to
the side and he pushed my bloomers over to
one side and he forced his mouth on top of
my mouthe I had one hand behind me and the
other holding underneath the steering wheel,
He opened his trousers and removed his sex- -
ual organ. With force he jumped on top of
me and let everything run into me., Then he
got up. I attempted to kick him with my foot,
He got up and buttoned-up his trousers. He
opened the door and he grabbed hold of my
right hand and pulled me out, I fell-and he
remeined standing, and then he got in the
truck and drove away" (R9). .

Rt 10599
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She ran across a field and hid, and then continued on to the home

of her parents-in-law, Immedistely thereafter she went to the
"Commandant® and reported the incldent. Two days later in a line-up
of negroes she recognized accused as the dark negro who attacked her
(R9). She did not consent to the intercourse and Malways fought

him off" (R10), At the time of the attack she "felt powerless beczuse
I was so scared, Ny hands were shaking and my whole body was shaking®
(R16) and ever since she "has had the runs® or uncontrolleble bowel
movement and pains in her stomach (R11,15). She sustained blue marks
on one arm which she displayed to the members of the court (R10),

On 9 March 1945, Mzjor Alexander T. Nelson, Provogt Marshal,
Fifth Armored Division, talked with accused, explained to him the
24th Article of War and informed him that anything he said might be
used against him. Accused then made a statement whichhe signed, des-
cribing therein his duty on outpost with two other wmen of his company
when "this lady happened to come along". One of the men asked tha
she show him a pass cerd, but she did not produce any, About 15
minutes later, accused drove after her in & truck and the mamner in
which she subsequently assented to sexual intercourse with him was set

forth &s follows: -

"I catches up with her and drives sbout fifteen
(15) yards ahead of her and stops the truck and
I tells her thet I'm going to tdke her to the
Captain., I takes her bag; then I takes my thumb
between my two (2) fingers in my fist which means
intercourse in Germen, Then I takes her bag and
takes one arm and shoves her up on the fender and’
she crawls up on the cap of the truck. I give a
little push up to the fender, Then I fastened
the door, then I goes on the other side of the
door, and turns on the ignition at the drivers
side. Then I et behind the steering wheel,

Then I takes ‘the rifle and put it in my left
hand, Turn the ignition on and put the gear in
second gear; then I makes a motion at her with the
thumb in between my fingers, She slightly bows
her head to me, which means intercourse in German.
Then I gets out the truck; I comes eround and un-
fastens the door and slightly pushes her back,
Then I goes to get on top of her and she pulls

" her dress up with both hande, Tgkes her right
and left hands and pulls it up. Then I takes
‘my prick out and she pulls her step~ins to one
sides I was laying on her; I was kissing her.

I had my prick probing for the hole and I laid
on down, it slipped in, After I put it in I’
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mede the firet twist, she made the second ons,

I made the third and she made the last one, and

I blowed my nuts, I gets up and comes around

to the drivers side cf the truck and gets in and
goes to turn on the ignition, and in the meantire
she has gone; but where she went I do not know"
(R20-21; Pros Ex.C).

Lo For the defense, First Sergeart William Williams, of accused's
cormeny testified that he had kmown him since March 1943, Accused
served as a truck driver, his conduct as a soldier and the performence
of his duty were both very good, he never disobeyed any orders given
hin by witness and "his truth that I know of 1is very good. I‘don't
believe he ever lied to me" (R24-25)

5+ After his rights were explained, accused elected to remein
silent (R25-26),

6, The court!s findings of guilty under Charge I and Specifica-
tion are supported by substantial competent evidence of every element
of the offense of rape, as alleged, and are final and binding upon
-appellate review (CIf ETO 4661, Ducote; CM ETO 3709, Martin, and cases
therein cited).

7. The courtts findings of guilty under Charge II and Specificaticn
negative the contention of accused as contained in his statement (R20-21;
Pros,Ex,C) that his association with Fresu Noehsenes was in the line of
duty and friendly and that his sexual intercourse with her was with her
consent. The evidence admits of no cther conclusion then that he pur-
sued her with the intent to commit repe which he hastily accomplished
in a most brutal and savage manner, Such conduct is not fraternizing
under holdings of the Board of Review and the evidence is therefore
legally insufificient to support the courtts findings of guilty under
Charge II and Specification (CHM ETO 10967, Harris; CM ETO 10501, Liner)e

8. . The charge sheet shows that accused is 20 yeara of age and
was inducted 20 March 1943 for the duration of war plus six months, He
- had no prior serV1ce.

9¢ The court was legally constituted and had jurilsdiction of the
- person and offenses, Except as noted, no errors injuriously effecting
the substantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty under Charge I and Speci-
fication, legally insufficient to support the findings of guilty under
Charge II and Specification, and legally sufficient to support the
sentence,
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10, The penalty for rape is death or life imprisonment as the
court-martial may direct (AW 92). Confinement in a United States
penitentiary is authorized upon conviction of the crime of rape by
Article of “ar 42 and sections 278 and 330, Federal Criminal Code
(18 USCA 457,567)s The designation of the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement, is proper (Cir,
229, WD, 8 Jun 1944, sec II, pars,ib(4),3b). ‘

. /é Z& Lf ; g‘#ﬁdﬁ Judge Advocate

ﬁh&«&« . Fhotrman Judge Advocate

S w Teeer o Judge Advocate
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Branch Office of The Judge Advocate General
with the
European Theater
AP0 887
BOARD OF REVIEY NO. 3 17 SEP 1945
CM ETO 10700
UNITED STATES ) 5TH ARMORED DIVISION
)
Ve ) Trial by GCM, convened at Neersen,
- )} Germany, 18 Larch 1945. Sentences
Technician Fifth Grade )} Dishonorable discharge, total for=-
THOMAS J. SMALLS (32869118) ) feitures and confinement at hard
3907th Quartermaster Truck ) labor. United States Penitentiary,
" Company )  Lewisburg, Pennsylvania.

HOLDING by BOARD OF REVIEW NO. 3 -
SLEEPER, SHERMAN and DEWEY, Judge Advocates

l. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried upon the following charges and specifica-
tions: -

CHARGE I: Violation of the 92nd Article of War.

Specification 1: In that Technician Fifth Grade
Thomas J. Smalls, 3907th Quartermaster Truck
Company, did, at Kempen, Germany, on or about
2300 5 March 1945, forcibly and feloniously,
against her will, have carnal knowledge of
Frau Anne Schmitz.

Specification 2: In that # * #® did at Kempen,
Germany, on or about 0330 6 March 1945,
foreibly and feloniously, against her will,
have carnal knowledge of Frau Anne Schmitz,

CHARGE II: Violation of the 96th Article of War.

Specification: In that * % ¥ did, at Kempen,
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Germany, on or about 5 larch 1945, wrongfully
and unlawfully fraternize with German civilians
in biolation of existing rules and regulations.

He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was taken concwrring, was -found guilty
of all charges and specifications. No evidence of previous con-
victions was introduced, Three-fourths of the members of the court
present at the time the vote was taken concurring, he was sentenced
to be dishonorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be confined at hard labor,
at such place as the reviewing authority may direct, for the term
of his natural life. The reviewing authority approved the sentence,
designated the United States Penitentiary, Lewisburg, Pennsylvania,
as the place of confinement, and forwarded the record of trial for
action pursuant to Article of War 503.

3. The evidence for the presecution may be summarized as
follows:

On 4 March 1945 the town of Kempen, Germany, was occupied
by American troops (R19,22). Frau Elizabeth Holt, a resident of
that town, testified that at about 2130 hours on 5 March two drunken
American soldiers, one of whom was the accused, came to her house
and indicated that they were looking for women. JShe told them
"no girls here'" but despite this statement they walked through
the house to the kitchen where they discovered the presence of
three refugees, Accused!s companion went over to one of the women
refugees and "touched" her but Frau Holt pulled him away and
informed him "That does not come in question here" (R23). Upon
being told this, they asked Frau Holt if she had any liquor,
schnapps or beer. ihen given tea instead, accused's companion
drank some of it and thereafter agaln approached the same woman
refugee. Frau Holt armed herself with a stove poker, again told
him she would have no untoward conduct in her house and again
pulled him back. Then, after threatening to report him to his .
commanding officer and telling him that there were plenty of women
on the street, she pulled him toward the door and pushed him out
of the house. She then took hold of accused and also pushed him
from the house (R22-29).

Having thus been denied access to the home of Frau Holt,
the men went to the house next door. This house contained two
apartments, one occupied by Herr and Frau Mueller and their three
children and the other by Herr Treboeck, his daughter, Frau Anne
Schmitz (the prosecutrix) and her child (R7,13-15,20,22). They
knocked at the door and, when Herr Kueller opened it, "a white soldier
approached me and pushed me inside and the colored soldier Z;ccused
followed him" (R15)." After entering, accused asked Mueller, in
broken German, "Where is woman, where is girl" (R15). Despite
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Muellerts reply that there were no girls in the house, only women
and children, accused and his companion searched the downstairs
rooms with the aid of flashlights (R15). With reference to their
behaviour toward him at this time, Mueller testified,

"They didn't treat me rough exactly, I had to go
with them # % % Somebody pushed his weapon into
my back, I thought, but I cannot be sure. I just
felt something. It could have been done unin-
tentionally. It is rather narrow. I dontt want
to say that he threatened me" (R16). ‘

After searching the downstairs rooms, the two men went upstairs
and entered the bedroom of Frau Mueller who in the meantime had partially
clothed herself, She was approximately eight and one half months advanced
in pregnancy and the men did not molest her (R15,17). They then apparent-
1y directed Mueller to take them to the other apartment (R19). Upon

reaching the adjoining apartment, he shouted for Herr Treboeck and Frau
Schmitz responded. Mueller accompanied the men up the stairs and, when
Frau Schmltz opened her bedroom door, the men entered. His testimony
indicates that he did not enter with the men but only accompa.nied then
as far as the hallway outside the bedroom (R16,18).

The prosecutrix testified that at about 2145 hours she was
in bed with her child when she heard Mueller call her father and -that
shortly thereafter her door ''was opened" whereupon Mueller, as well
as the two soldiers, entered her bedroom (R7). When asked by the
trial Judge advocate whether the soldiers made any threatening gestures
at this time, she replied, "Yes. They pointed the weapons at me" (R8).
However, she then modified her prior statement to this extent:

"Q. Was the colored soldier faccused/ one of the
men who pointed his weapon at you?

Ae I don't know for sure. It was dark and they.
had only a ﬂésh light,

Q. How many guns did you see pointing at you?
A. I saw only one." (R8).

¥While the exact sequence of events next occurring is not
 entirely clear from the record, the prosecutrix testified that she
nfirst screamed" when the men entered her room and also "kept saying
1No, not’as loud as I could” (Rll). It also appears that she called
for her father "very loud" and that when he appeared on the scene in
response to her cries he was pushed from the room by the companion
of the accused (R22). Her father then returned downstairs, accompanied
by accused, who thereafter went out into the yard to relieve himself
(R20,21). Apparently at or about the time accused and Treboeck left,
or almost immediately thereafter, the white soldier approached Frau
Schmitz! bed and jumped in on top of her. She started to scream

: b 10700

[,



Syt
(32)

and her child was crying at the time (R7,8). Her testimony as to the
events next occuring is as follows:

"He Z;ccused'S'companiog7 Jumped on me and made
use of me, # % * He forced me. Fe was not able
to do it, so he forced me to take it in my mouth.
I did rot want to., Then he tried it the other
way again" (R8).

She resisted the white soldier's advances by trying to push
him away and by saying, "No, lo". She also stated that she did not
have a chance to fight him off because "I was afraid I mlght be
killed" (R8). She assumed that he was finally successful in "having
intercourse" because Ysuddenly he left#., It was then about 2200 or
2215 hours (r8,9).

Inmediately after the white soldier left, accused entered the
room and jumped in bed beside Frau Schmitz. He then got up again, got
undressed, and returned to the bed (R8). She

"tried to push him away and said 'No, Nol', but he

said, 'Yes, I want to have intercourse with you.!

I tried my best to force him away, but I couldn't.

He had actual intercourse with me then" (R8).

fhen asked by the trial judge advocate to explaln her resistance in
detail, she testified:

ny kept pushing him away and said, 'please don't
do it} I am sick!, I was too frightened to do
any more because I was afraid he might kill nme.
We were always told if we resisted we would be
killed. That is why I thought I couldn't do any
more” (R9).

later in her testimony, when asked specifically by the trial Judge
advocate whether her government had told them what the dmerican soldiers
would do when they entered the town, she answered that the civil pOpUIAF
tion had been told that

"It was best not to resist them /the Americaq§7;
otherwise we would be killed. ZEverybody talked
about that" (R11).

She stated that during the act of intercourse accused's carbine was
in a corner of the room (R9).

. When accused finished, ﬁe did not leave but indicated that he
-wanted to stay with her for the remainder of the night and have inter-
course again in the morning before his departure (R9). Her child was
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restless and, after "quite a while", she asked him if she might take
the child downstalrs, thinking thus to avoid the necessity of remain-
ing in bed with him (R9). He permitted her to do so and Joined her
in the kitchen some ten minutes later, clad only in his underwear
(R10). He told her at this time that if she would have intercourse
with him again he would lsave, Hoping that he would leave and in an
attempt to distract him, she tried to be friendly with him, conversed
with him and gave him coffee. He talked with her in a friendly
manner and drank some of the coffee but kept recurring to his demand
that she again have intercourse with him (R10). During this time,

' because she "resisted him so much", he asked her if there were any other

women in the house (R10,11). She told him that there were only children
but he directed her to show him where they were. She complied by lead-
ing him to the entrance of the Mueller apartment where Herr Mueller,
seeing him enter, -joined him and followed him upstairs to the room
where his children were sleeping. Frau Schmitz joined them there and
both urged accused not to molest the children, the oldest of whom

was twelve years of age (R11,17). Accused then left the Mueller -
apartment and returned to the kitchen of Frau Schmitz' apartment

and told her he was going to "use" her again. Frau Schmitz testified
that at this time (about 0300 hours),

“He wanted to go upstairs with me again., I said
'Not, he said, 'Where shall we do it again?t I
sald, 'No, No'. . He said 'Yes, yes'. There was a
" mattress lying on the sofa, He wanted me to place
it on the floor. I had to place the mattress on
the floor and he did it again., It was useless for
me to struggle. I had to." (R10). T

Then, after promising to return with chocolate for her child,
he left (R10). At 1100 hours on the following morning, the hour at
which the German civilians were flrst permitted to go ocut on the
streets, she reported the occurrences of the previous evening to the
military authorities (R12).

Mueller testified that when he left the two men outside

Frau Schuitz' bedroom to return to his apartment, he heard "somebody
crying and screaming, but just for a moment." He stated that this was
"all I heard", (R16). Treboeck testified that his daughter called to
him very "very loud" when the men first entered her room and that .
thereafter he "always heard her talk, but not screaming" (R21,22),
Frau Holt stated that at about 2145 hours, shortly after she ejected
the men from her home, she heard "a cry from Mrs. Schmitz" and that

at about 2230 hours she "heard it again" (R24). She heard the child
.erying and "also the mother did" (R25). Mueller testified that Frau
Schmitz was an "honorable woman ¥ % % as far as men are concerned"

and .Frau Holt testified that Frau Schmitz' reputation was good and
that to the best of her knowledge she had never conducted herself

in an improper manner with men (R17,25). lMeither iueller nor Treboeck

attempted to prevent the two soldiers from molesting Frau Schmitz or
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went to seek aid because they were afraid and because they were not
permitted on the streets at night (R19-22). Treboeck testified that
the townspeople had been told by their officials that when the
hmericans came the Germans would be herded together and killed (R22),
Both soldiers were drunk on the evenirg in question (R11,17,25).
While accused's companion, who was extremely drunk, was the iore -
irtoxicated of the two, accused was sufficiently drunk that even
after he drank three cups of coffee he kept M“weaving his head from

. one side to the other" (R11).

Cn or about 7 iarch 1945, accused voluntarily made a state~
. ment to the Provost Harshgl of the 5th Armored Division., The
recitals set forth thereif are, in main outline, in substantial
accord with the testimony .of the witnesses for the prosecution,.
Accused admitted that on the night alleged he and his companion, both
of whom were drunk, went to various houses in Kempen in search of
liquor and women. Upon reaching the Mueller-Treboeck house, they
were admitted by Mueller and went to his wifet!s bedroom. Vhile
accused was in this room his companion went into another room and,
when accused also went there and looked in, he saw his companion on
top of a woman. He was told to walt, and, when he again opened the
door five or ten minutes later, "the woman was sucking the soldier
off", When he told his companion that he too wanted to have inter—
course with her, he was told to find a woman of his own. After his
companion left, he entered the room, got into bed and asked the
woman to have intercourse with him. OShe indicated that she would
rather commit sodomy per os but he stated his objection to this and
had normal intercourse with her, The remainder of his statement is
almost exactly parallel with the testimony of Frau Schmitz, He
expressly admitted that he had intercourse with the woman on two -
occasions (R28-30),

" 4o For the defense, accused's acting company commander and first
sergeant testified that accused had been a "model soldier® and that
his character was good (R31,32). On cross-examination, the company
commander stated that he was certain that the men in his unit were
aware of the orders forbidding fraternization with German civilians

(R31).

After his rights were explained to him, accused elected to
be sworn as a witness in his own behalf, His testimony is largely
repetitious of the recitals contained in his pretrial statement and
need not be summarized here.. On cross-examination, he admitted that
he had "been told" of the orders prohibiting fraternization with
German civilians. He could not state whether Frau Schmitz seemed to
enjoy the first act of intercourse because of his extreme drunkenness
and because it was very dark in the room at the time (R39). However,
the fact that she was willing to commit sodomy per os with him led
him to believe she would not seriously object to sexual intercourse
(R37). On the second occasion he was less drunk and this time she
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appeared cooperative because "all the time I was on her, she kept
asking me 'is it good? is it good?! and she helped me along" (R37).
She did not threaten to report him to his commanding officer (R38).

5. a. The evidence in this case clearly shows that accused
had sexual intercourse with the prosecutrix at the times and place
alleged. However, in view of the unusual circumstances shown, some
question arises whether such sexual intercourse constituted rape.

‘The crime of rape quite commonly follows one of two more or
less typical factual patterns., The first is found in cases where an
accused has carnil knowledge of a prosecutrix despite her vigorous
physical resistance, which he overcomes by the application of superior
physical force. Under these circumstances, lack of consent on the
part of the prosecutrix is demonstrated by her resistance and that
accused employed force is manifest from the very nature of his acts,

A second more or less typical factual pattern is found in cases where
there is little or no resistance on the part of the prosecutrix but
she submits because of conduct on the part of the accused calculated
-to put her in fear of death or great bodily harm. Eere again, the
act of intercourse will be rape. Resistance by the woman is only one -
method by which lack of consent is manifested and, if she submits
-through fear of death or great bodily harm the mere fact that she
failed to resist does not necessarily mean that she consented to the
act of intercourse, And, whether regarded as”constructive force or
as one form of actual force, the threatening conduct of the accused
and the act of intercourse effected by means of it without prosecuP
trixt' consent is sufficient to constitute rape.

Vlhile the instant case presents, in general, the pattern

of conduct usually found in the second class of cases mentioned

above, a rather novel feature is introduced by the fact that an
analysis of the prosecutrix's testimony makes it clear that the -

chief basis for her submission was fear engendered by false German
propaganda, not fear produced by the specific acts of the accused and
"his companion. Further, while evidence of the dissemination and
effect of such propaganda was relevant as serving to explain the
relatively feeble quality of the prosecutrix' resistance, there is
nothing in the record from which it can be inferred that accused had
knowledge of its dissemination and potential effect. Thus, knowledge
of the fear produced thereby cannot be attributed to him and it cannot
be said that he adopted and utilized the specific fear produced by
the German propaganda in forcing the prosecutrix to have sexual
intercourse with him, This being true, had the prosecutrix capitulated
by reason of this fear alone and without any threatening conduct on
the part of the accused, with the result that acting on the circum—
stances as they appeared to him he had been unaware that he was
committing a crime known to the law, his act would not have been rape
(Cf ETO 9301, Flackman; 1 iharton's Criminal Law (12th Ed., 1932),

sec.701,pp.942,943; L4 Am.Jur.,sec.12,p.909.).
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b. However, entirely aside from the effect of the fear
entertalned by the prosecutrix as the result of German propaganda,
it cannot be said that there is not substantial evidence to support
the court's finding that the first act of intercourse constituted
rape., It seems clear that, desplte her comparatively weak resistance,
she did not consent to this act of carnal knowledge. She so testified
and her testimony to thls effect is inherently credible; she had
never before seen the accused and there is no reason to suppose that
she would have consented to his -advances under the conditiens shown,
She continually said, "lo, no." Any inference which might otherwise
have arisen from her subsequent more or less friendly conduct toward
him is plausibly dispelled by her explanation that she conversed with
the accused amiably in an attempt to distract him and in the hope
that he would leave, Thus, there is nothing to impeach her testimony
that she did not consent but submitted only through fear. Aind, while
her fear was produced chiefly by German propaganda, there was evidence
from which the court could find that it also stemmed in part from the
acts of accused and his companion. There is evidence that a carbine was
peinted at her at the time they entered her bedroom. Accused!s
companlon not only refused to let her father enter the room but pushed
hin from the door and there is testimony that accused was present at
the time, The very presence of two armed enemy soldiers in her room
Jlate at night, one day after the town was first occupied by American
troops, was productive of fear. 4And, while specific knowledge of
German propaganda cannot be attributed to the accused, he must have
known that his status as an armed member of the conquering forces might
produce at least some degree of apprehension in the prosecutrix. .
Further, her fear was expressly manifested to him when she screamed at
the time he and his companion first entered her room and when she called
loudly to her father for aid. There is evidence that her scream was
sufficiently loud to be heard by an occupant of the house next door and
that she cried out at least once again with similar loudness. ‘When
accused returned a short time later and after first apparently placing his
carbine in a corner of the room, got into bed with the prosecutrix, she
. made verbal protestations against intercourse and attempted to push him
from her, thus manifesting her lack of consenit to intercourse. ‘hile.
her resistance was comparatively weak and while, under some circumstances,
feeble resistance may with justice be interpreted by the male as reluctant
consent, under the circumstances here shown there was no reason for
accused to suppose that he was accomplishing a seduction. In the light
of all the facts shown, it rmust be concluded that there is substantial
evidence to support the court's conclusion that accused had carnal
knowledge of the prosecutrix by force and without her conset. It follows
that the court's findings under Specification 1 of Charge I cannot be
disturbed by the Board of Review (Cf: CM ETO 8837, wilson).

¢. It is probable that the prosecutrlx also did not consent
to the second act of intercourse but again submitted because she thought
resistance was not only useless but mlght result in her death at the
hands of the accused. However, since accused was not shown to have hpd(’ 0
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any knowladge of the misconceptions entertained by the prosecutrix

as the result of German propaganda, her friendly behavior toward

him in the interval btetween the two acts of intercourse and the
virtual absence of any resistance on her part when he ultimately
insisted that she again have intercourse might easily have led him to
the conclusion that she was reluctantly consenting to his demands, a -
conclusion for which there was no legitimate basis at the time for
the first intercourse, The record fuils to show that his conduct
was especially threatening on this occasion. as suggested sbove,

his act in having intercourse with tha prosecutrix under these
circunstances carnot be sald to constitute rape. The finding of
guilty of Specification 2, Charge I, is accordingly not sustained,
(cr: cm ZT0 9301, Flackwan, supra; ullls v. U. 8., 164 U.3, 6L,
41 L.Ed.58G; L4 AmlJur.,sec.)?,p.909).

d. The record of trial cleerly supports the court's fincing
that accused was guilty of fraternizing with Germen civilians as
allezed in the Specificztion, Chergs II.

e+ It will be noted that certain character evidence was
introduced by the nresecution. Herr lueller, who had lived for
eight or nine years in the same apartment building as that occupied
by Frau Schmitz, when .asked to describe Frau Schmitz' reputation
"as far as men are concerned", stated, "In so far as I know she has
always been a very honorable woman", Frau FEolt, who had known
TFrau Schmitz since infancy, testified that as far as she knew Frau
Schmitz! reputation was good and that to the best of her knowledge
Frau Schmitz had never conducted herself in an improper marner with
men. as developed, and read in context, this testimony went to
Frau Schmitz!' reputation for chastity, not to her reputation for
truth and veracity.

"Since absence of consent on the part of the
rrosecutrix is an essential element of the crime

of common-law rape, evidence of previous want of
chastity on her part is always, admissible as tending
to show that the act of which the defendant is
charged, if committed at all, was with the consent
of the }rosecutr_x. Without exception, the cases
hold that previous want of chastity may be shown by
proof of reputation" (140 AIR p.380, sec.IIla),

Regardless of its admissibility as part of the prosecution's
eviderice in chief, the testimony cf the good reputation of the prose-
cutrix for chastity does not appear, in view of -the evidence of consent
trereafter introduced by the defense, to have injuriously affected
the substantial rlbhts of the accused in this case.

6. The charge .sheet shows that accused is 22 years five months
. of age and was inducted on 20 Xarch 1943. He had no prior service,
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7. The court was legally constituted and had jurisdiction of
the person and the offenses. Except as noted herein, no errors
injuriously affecting the substantial rights of the accused were
committed during the trial., The Board of Review is of the opinion
that the record of trial is legally sufficient td support the find-
ings of guilty of Specification 1, Charge I, and Charge I, of
Charge II and its Specification, and the sentence, but legally
insufficient to support the finding of guilty of Specification 2,
Charge I

8, The penalty for rape is death or life imprisonment as
the court-martial may direct (AW4L2). Confinement in a United States
Penitentiary is authorized upon conviction of the crime of rape by
Article of War 42 and sections 278 and 330, Federal Criminal Code
(18 USCA 457,567). The designation of the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement is proper

' (Cir.229, WD, 8 June 1944, sec.II, par.lb(4),3b).
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Branch Office of The Judge Advocate General

with the
European Theater
APO 887
BOARD OF REVIEW NO.
? 17 SEP 1945
Cif ETO 10700
UNITED STATES ; 5TH:'ARMORED DIVISION
v ) Trial by GCM, convened at Neersen,
- ) Germany, 18 March 1945. Sentence:
Technician Fifth Grade THOMAS ) Dishonorable discharge, total for-
‘J. SMALLS (32869118), 3907th ) feitures and confinement at hard
Quartermaster Truck Company ) labor for life. United States Peni-
) tentiary, Lewisburg, Permsylvania.

DISSENTING OPINION by SHERMAN, Judge Advocate - ,

/

1. The evidence is substantially in accordance with its summary
as contained in the majority opinion., A However, for the purpose of this
dissent, evidence not mentioned therein will be quoted and discussed.
I concur with the majority opinion only as regards the legal insufficiency
to support the findings of guilty under Specification 2 of Charge I. As
hereinafter shown, the record of trial is also legally insufficient, in
my opinion, to support the remaining findings of guilty and the sentence.
The reasons therefor, as regards the findings of guilty under Specification
1 of Charge I and Charge I, are as follows:

a. It is not apparent from the record of trial whether accused
was found guilty by the court of rape because he aided and abetted the’
white soldier who may have had carnal knowledge of Frau Schmitz by force
and without her consent at the time and place alleged or because accused
himself had such carnal knowledge of her about 15 or 20 minutes thereafter.
Since the prosecution's evidence tended to show that the white soldier
first had sexual intercourse with her by.force and without her consent at
“hich time accused acted as an aider and abetter and also that accused
shortly thereafter had sexual intercourse with her, the court's findings
‘of guilty depend, since only one act of rape was alleged, upon the evidence
relevant to and surrounding the first act of intercourse.’

' It has been held by the Board of Review that where accused was
found guilty of rape and the prosecution's evidence showed that. at the
time and place alleged these separate and distinct acts of intercourse

-1~

LT N 16%6(


http:tended.to

LONTINTMTIAL,
(Lo)

. occured between accused and his victim, rather than one as alleged,
the findings of guilty ™will depend upon the evidence relevant to and
surrounding the first act of intercourse." (CM ETO 7078, Jones; CH
ETO L92, Lewis; CM ETO 8837, Wilson; CM ETO 8511, Smith).

In accordance with the cases above cited, it is stated
with reference to an indictment for rape,

" 3 4 3 1t is generally held that where the indictment
charges but a single act and two or more are disclosed by
the evidence, the prosecution should be compelled, on motion
" of defendant, to elect on which one it will rely. * * #*
Where different acts of intercourse are introduced in
evidence and no motion for election is made, the trial
- court should, of its own motion, require the prosecution to
elect which act it seeks to rely on, or the court should
treat the first act as to which the state introduces
evidence as the act it elects to rely on, and should
instruct the jury to confine itself to such evidence, and
to consider the evidence of the other acts merely as
corroboration. Too, where no motion is made to compel the
prosecution to elect, defendant cannot complain on appeal
because no election was made, 1t being presumed in such a
case that the prosecution elected to stand by the offense
first shown by the evidence and that the evidence of the
other acts was introduced to corroborate and explain the .
evidence of the act charged." (52 CJ sec,138,pp.1106~1107
and authorities therein cited),

We find that the law thus set forth in the Board of Review cases above
cited are particularly applicable to the present case.

Frau Schmitz testified that when the white soldier, accused
~ and Herr Mueller entered her room, the white soldier "jumped on top
of me®™ and "made use of me. I didn't have a chance to fight him off,
T was afraid I might be killed" (R7,8). Describing the white soldier's
further conduct she testified, - ‘

"He forced me. He was not able to do it, so he forced
me to put it in my mouth. I did not want to. Then he
tried it the other way again." (R8).

The prosecution inquired, "Was the white soldier successful finally in
having intercourse?"® She answered, "I take it that he was because
suddenly he left." Her expression "made use of me," as interpreted from
her original words in German, leaves it uncertain whether she was describ-
ing the act of sodomy, sexunal intercourse or attempted sexual intercourse.
Her statement that after comitting sodomy, the white soldier "tried it
the other way again® implies that he had not been successful at sexual

intercourse the first time he "tried it." The prosecution evidently so
understood for prosecution then asked if the white soldier was successful
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finally in having intercourse. Her answer to that question was,
enigmatic. She took it that he was "because suddenly he left." The
court could not know any more than the witness and certainly could not
properly consider that the act of the white soldier in suddenly departing
in and of itself was substantial evidence that he had had carnal
knowledge of her. 'Yet it does not appear from the record of trial
vwhether the court did find accused guilty of rape as an aider and
abetter of the white soldier or of personally raping Frau Schmitz,
Under the authorities above cited, however, the findings of guilty must.
"depend upon the evidence relevant to and surrounding the first act of
intercourse" (CM ETO 7078, Jones). Since, as above indicated, there
is not substantial evidence that rape was then committed to support
such finding, the record of trial is therefore leyally insufficient as
regards Specification 1 of Charge I.

Under the law as expressed in the above cited authorities,
such an ambiguous finding of guilty as reached by the court in this
instance is prevented, wherein the prosecution presented evidence tending
to show accused guilty of two rapes, one being alleged, and the court's
findings of guilty do not indicate to which act its findings apply.

be However, considering hereinafter only the evidence as re-
gards accused's sexual intercourse with Frau Schmitz, which was not in
dispute, there was no substantial evidence of force used by him. Apart
from the answer elicited from her by a leading question of the prosecution,
in which she said, "They pointed the weapons at me" (R8), there is no
evidence whatever in the record that accused, prior to, during or after
their initial sexual intercourse ever threatened her with words or with
a weapon or otherwise., There was no evidence of that force described
in the first pattern of cases mentioned in the majority opinion in which
faccused has camal knowledge of a prosecutrix despite her vigorous
physical resistance, which he overcomes by the application of superior
force"., The mmner in which she quickly qud ified the six words "they
pointed the weapons at me" deprived them of thelr initial sinister
import and rendered them vague, obscure and unsubstantial., Taken in
conjunction with the rest of her testimony, it was not evidence™which .
cogently reveals that the woman had been reduced to a state of submission
by accused's threatening and menacing use of firearms" as was said by
the Board of Review in CM ETO 3933, Ferguson et al and was not substantial
evidence that accused accomplished his admitted sexual intercourse by
force. His conduct before and after their intercourse is consistent
only with his own voluntary statement and his testimony which showed he
first asked her for intercourse, which her testimony confirmed, and was
then insistent. The evidence is therefore legally insufficient to
support the findings of guilty of rape, since there is no substantial
evidence that he used either force or violence,

c. The prosecution's evidence regarding her resistance rests
solely on her testimony as followss

) When Herr Mueller and the two soldiers entered her room she
screamed and called to her father. GShe pushed the white soldier away
when he got in bed with her and said, "No, no." After the white sold:.err i]ﬁ
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left accused "jumped in my bed and placed himself along side of me.
He.got up again and got undressed" (RB). She was then asked, "What were
you doing at this time?" She testified, . , ‘

"I tried to calm my child, It was crying. He came back
into bed with me. I tried to push him away and said
"o, no, ' but he said, 'Yes, I want to have intercourse
with you,' I tried my best to force him away, btut I
couldn't. He had actual intercourse with me then. ¥hen
he was finished, he told me to go to sleep" (R8).

The prosecution's next question did not indicate that it had yet heard
any evidence of resistance by her, for she was then asked, "Will you
explain in detail whether you resisted when the colored soldier wanted
to have intercourse wi.th you, how you did it?" She replied,

"I kept pushing him away and said, 'Please don't do it,

T am sick.' I was too frightened to do any more because
I was afraid he might ki1l me. We were always told if we
resisted we would be killed, That is why I thought I -
comldn't do any more® (R9). (Underscor:’mg supplied).

In cross examination she was asked, "Hhere to the best of your knowledge,
were the nearest American soldiers stationed?" She answered, "Across

the street, in the barracks" (R13). '

) "To constitute carnsl knowledge of a female rape, .the

law requires something more than mere absence of consent;
there mst be actnal resistance, or excuse, incompatible with
consent, for its absence. Thus, generally, resistance by

a female is a necessary element of the crime. In fact,

the essential element of nonconsent, or that the act be
against the woman's will, signifies, and is indicated by,
resistance by the female."

"Too, 1t has been stated that the requirement that the act
be without the female's consent or against her will signifies
that it be committed against the utmost reluctance and against
the utmost resistance which she is capable of making, and
that the female's opposition of the man to the utmost limit

- of her power is the test of resistance. Thus, the prevailing
rule is that there must be the most vehement exercise of every
physical means or faculty within the female's power to resist
penetration, and a persistence in such resistance until the
offense is consummated, The female need not resist as long as
either strength endures or consciousness continues. Rather
the resistance mst be proportioned to the outrage; and the
amount of resistance required necessarily depends on the
circumstances, such as the relative strength of the parties,
the age and condition of the female, the uselessness.of
resistance, arid the degree of force manifested,m -
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"Stated in another way, the resistance of the female to
support a charge of rape need only be such as to make non-
consent and actual resistance reasonably manifest" (52 CJ
s€C+29,pp.1019-1020 and authorities therein cited).

The resistance of Frau Schmidt consisted only of pushing accused away and
saying, "No, no." Her statement to him, "Please don't do it, I am sick™’
carried with it the implication that if she were not sick her attitude
might not be negative. %When accused got out of her bed to undress, her
mind was directed to quieting her child rather than to avoiding the inter-
course under consideration by accused.

In the recent case of CM ITO 11621, Trujillo et al, the
inerindinating evidence as to rape rested entirely on the testimony of
enemy nationals. It showed that the victim was raped in succession by
two soldiers, one of whom kept his carbine over his shoulder during
the act after first escorting her to the place of the attacks at
revolver point, Fach soldier testified she made no resistance, protest
or outery and cooperated in intercourse with him. The Doard of Review
said:

"’Ihe fact that the conviction of these accused of the
crime of rape is dependent upon the testimony-of enemy
aliens whose homeland is occupied by American miliiary
forces presented to the court the serious responsibility
of determining their credibility. It is to be presumed
that the court in deliberating upon this question took
into consideration the motives which tlie witnesses might
possess to secure the conviction. The court's conclusion
camnot be treated casually or lightly by the Board of
Review "

It may be noted that the foregoing language is especially spplicable to
the evidence in that case, in which there was direct conflict in the
testimony of an enemy alien and ac-used. However, such language does
not mean that the Board of Review may not hold, in admitting as true

all the prosecution's evidence, that such evidence is not substantial
and the record of trial, therefore, legally insufficient as in the
instant case. The conduct of Frau Schmitz, as described in her testi-
mony, was not such as to make her nonconsent and actual resistance .
reasonably manifest to accused. In my opinion, there was no substantial
evidence, therefore, that indicated to accused any more than that she
reluctantly consented to sexual intercourse. There was no evidence that
accused knew her lack of resistance resulted from what had been told her
hy German officials.

d. Frau Schmitz! testimony, above quoted, showed that her fear
was induced by German propaganda not by conduct of accused. The majority
opinion states, "And, while her fear was produced chiefly by German
propaganda # 3% # it also stemmed in part from the acts of accused and his
companion't, In my opinion, under 8ll the evidence in the record, it
cannot be said that there is substantiel evidence that_accused's conduct
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put her in fear of either death or great bodily harm. She did not so
testify, but attributed her fear to what "we were always told" (R9).
Her description of their two acts of intercourse was not inconsistent
with accused's pretrial statement which was significantly in substance
the same as his testlmony.. :

"nder some statutory provisions, rape by frand consists of
consummating the act after administering to the female some
substance producing unnatural sexual desire, or such stupor
as prevents or weakens resistance. Administration of the '
substance without the woman's knowledge or consent is
essential to constitute the offense under such a statute; and
where the female voluntarily drank the substance alleged to
+  have excited or stupefied her, this element of the offense

is lacking, and the act is not rape® (52 C.J.,sec.33,p.1025;
Winthrop's Nilitary Law and Precedents (Reprint 1920) sP«678).

S:Lmilarly, accused may not properly be found guilty of rape, since Frau
Schmitz was stupefied by fear engendered not by him, but by her voluntary
acceptance of the persuasions of her own people.

e. The majority opinion, it may be noted, in holding the court's
findings of guilty legally sufficient evidences some reluctance in doing
- s0 by stating that "it cannot be said that there is not substantial
evidence" to support the court's finding that "the first act of inter-
course" constitnted rapes ' It then refers to this evidence that cannot
be said to be not substantial :=~'"While her fear was produced chiefly by
German propaganda # # # it also stemmed in part from the acts of accused
and his companion", This reference can only be to her six words that
"they pointed the weapons at me." It is considered that her qualifica-
tions of this sentence, her testimony of the subsequent actions of accused,
her amicable conversation with him over coffee in her kitchen while he was
clothed in his urderwear, her subsequent voluntary intercourse with him
and all the other surrounding circumstances disclose no substantial -
evidence to support the court's findings of guilty. "All the surrounding
circumstances" include that weapons were part of the equipment of soldiers
in newly captured German towns, that under such conditions liquor and
sexual intercourse are not infrequently obtainable without force or
violence and that no greater censure attaches to the colored soldier
than to the white for such conduct. The' majority holding makes it ap-~
" parent that the words "they pointed the weapon at me" were considered
to epme within the language found at page 216, Mamal for Court—hartlal,
1928, wherein it is said,

" 3% 3 3% 1f the record of trial contains any evidence
which, if true, is sufficient to support the findings:

of guilty, the board of review and the Judge Advocate
General are not permitted by law, for the purpose of .
finding the record not legally sufficient to support

the findings, to consider as established such facts

as are inconsistent with the findings even though
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there be uncontradicted evidence of such facts,
C.M. 152797" .

The quoted six words with reference to weapons in the record should not

be considered standing alone as the "any evidence" in the record of trial |
referred in the above passage of the Manual, except as they were further
qualified by the witness who uttered them. When taken with the rest of
the witness! testimony, showing no threatening words or use of any weapon
by accused, the Board of Review cannot be said to be "weighing the
evidence", within this prohibition of the Manual, in stating there is.

no substantial evidence of the use of force or violence bty accused and

no substantial evidence that he put her in fear., It should be noted

that Frau Schmitz' father was under the same misapprehension as his daughter
as to American soldiers, having been told by their military authorities:
"They would ki1l us. They would herd us together" and that when he was
pushed from her room by the white soldier who said "Heraus" to him (R22)
it does not appear accused was then present or had any part in such
pushing.

For the reasons hereina‘:;cve stated, the record of trial is
legally insufficient, in my opinion, to support the findings of guilty
under Specification 1 of Charge I and Charge I.

2, In addition to and in the light of the foregoing considerations,
the legal sufficiency of the record of trial as a whole should be judged
as a result of certain character testimony received in evidence. The
findings of guilty rested entirely upon the credence given by the court
to the testimony of Frau Schmitz as against that of accused, which
differed only in the matter of her resistance and the amount of force
used by hime. Two prosecution witnesses, without any objection by the
defense, testified regarding her good reputation in response to questions
of the prosecution.

Herr Johann Mueller testified that he had knom Frama Schmitz
for eight or nine years and had lived in the same apartment with her.
Asked regarding her "reputation es far as men are concerned", he replied,
"insofar as I know, she has always been a very honoratle woman" (R17).

Fren Elizabeth Holt testified she had known Frau Schmitz since
she was a small child. The prosecution asked, "To the best of your
knowledge what is Frau Schmitz' reputation?"

She answered, "As far as I know, it is good."

Questloned further the witness indicated she had never seen or
heard that Frau Schmitz had ever conducted herself in an <improper manner
with men (R25).

The question is thus presented, whether, under all of the
circumstances in which accused stood in peril of a sentence either to
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death or life imprisonment based upon the credence to be given by the
court to her testimony and that of accused, this evidence regarding

her good character, her reputation as "a very honorable woman"
injuriously affected his substantial rights within the meaning of Article
of War 37. :

As stated by the Board of Review in the case of CM ETO 1069,
Bell in which accused was charged with rape and evidence was received
regarding the good character of the vietims -

Under certain circumstances ¥ #* ¥ the introduction
of character testimony to support the character of
an unimpeached witness is reversible error, even in
the absence of an objection by the defense."

In holding the record of trial legally insﬁfficient where such evidence
was received in CM 195687, Stansbury, 2 B.R..263, the Board of Review
saids .

"It is well settled that the introduction of character
testimony to support the character of an unimpeached

witness is reversible error. Ford v. U.S. (CCA) 3F. (2d)10L;
Harris v. U.S. (CCA) 16 F. (2d)117; Bolling v.U.S. (CCA)

I8 F.(2d) B83. In the case last cited the court while
recognizing the rule, held that upon the whole record the
rights of the accused were not materially adversely affected.
In the instant case, it is clear that serious error was
comnitted by the court in receiving the testimony of wit-
nesses in support of the character of certain witnesses

for the prosecution, and the paragraphs 75, 111, and 12k,
Manual for Courts-iartial, were thereby infringed. - The
events of the trial as stated briefly above establish that
this error in the admission of evidence injuriously affected
the substantial rights of the accused

This rule has been repeatedly applied by the Board of Review (CM 196371,
2 B.R. 349,357; CM 201710, 5 B.R. 291,293, and authorities therein cited;
CM 196371, Dig.Op.JAG, 1912-1940, sec.395 (8), p.203) and is particularly
applicable to the instant case in view of all the evidence and the con-
siderations affecting the record of trisal hereinbefore discussed. As
also stated in 52 C.Jeysec.11l,p.108L, citing cases from many jJurisdic-
tions: ‘ -

"in all cases when the reputation of the femdle is attacked,
proof of her good character is admissible on behalf of the state, but
not before it is attacked". (Underscoring supplied).

It is cofisidered that the accused's substantial rights were thus injuriously
affected, ' ,
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3¢ For the reason above stated, the record of trial is legally
insufficient, in my opinion, to support the findings of guilty and the
sentence and I dissent accordingly with the majority holding.

; .
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1st Ind,

War Department, Branch Office of The Jud%e Advocate General with
the Luropean Theater. SEP 134 T0: Commanding
General, 5th Armored Division, APO 255, U. S. Armye.

l. In the case of Technician Fifth Grade THOMAS J. SUALLS
(32869118), 3907th Luartermaster Truck Company, attention is
invited to the foregoing holding by the Board of Review that the
record of trial is legally sufficient to support the findings of
guilty of Specification 1, Charge I, and Charge I, of Charge II
and its Specification, and the sentence, but legally insufficient
to support the finding of guilty of Specification 2, Charge I,
which holding is hereby approved. Under the provisions of Article
of War 503, you now have authority to order execution of the sentence.

2. Then coples of the published order are forwarded to this
office, they should be accompanied by the foregoing holding, this
indorsement, and the record of trial which is delivered to you .
herewith, The file number of the record in this office is CM ETO
10700, For convenience of reference, please place that nurber in
brackets at the emd-—ef the order: (CX ETO 1070p€).

~
AN

Kil oo RITER
T Colonel, JAGD
\\:ﬁ /Acting Adsistant Judge Advocate Gensral
//‘-' ~'-’~1;»
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Branch Office of The Judge Advocate General

- with the
European Theater of Operations’
APO 887
BOARD OF REVIZT NO, 1 - 28 MAY 1945
Ci ETO 10713
UNITED STATZS 3 LTH INFANTRY DIVISIQN
Ve ) Trial by GCU convened at Hagenau,
) France, 23 March 1945 Sentence:
Private LUTHER C. CLARK ) Dishonorable discharge, total
(34571210), Company C, ) forfeitures and confinement at
12th Infantry. ) hard labor foar life. Eastern
) Branch, United States Disciplinary
) Barracks, Greenhaven, New York,

HOLDING by BOARD OF REVIZW NO. 1
RITER, BURRCA and STEVENS, Judge Advocates

1, The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2+ Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 58th Article of War,

Specification: In that Private Luther C. Clark,
Company "C", 12th Infantry, did, at or near
Waimes, Belgium, on or about 14 September
1944, desert the service of the United States
and did remain absent in desertion until he
was apprehended at or near Paris, Framce, on
or about 23 December 19L4. '

He pleaded not guilty and, all of the members of the court present
at the time the vote was taken concurring, was found guilty of the
Charge and the Specification, Evidence was introduced of one
previous conviction by special court-martial for absence with leave
for nine days in violation of Article of War 61l. All of the members
of the court present at the time the wvote was taken concurring, he
was sentenced to be dishonorsbly discharged the service, to forfeit
all pay and allowances due or to become due, and be confined at hard
labor, at such place as the reviewing authority may direct, for the
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term of his natural life. The reviewing authority approved the
sentence, designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement, and
forwarged the record of trial for action pursuant to Article of
War 50 .

3. The evidence is clear, positive and uncontradicted that
on 1, September 1944, while accused's company was in the attack _
upon the Siegfried Line at or near Waimes, Belgium, accused withowt
authority absented himself from his arganization. He remained ab-
sent from military control until 23 December 1944 when he was
arrested at Paris, France, and was confined at the Paris Detention
Barracks on the following day. He did not testify and of fered no
explanation for his conduct although his absence of 100 days was during
the period when his company was engaged, except for brief intervals,
in combat with the enemy and suffered heavy casualties,

. 4o A soldier's prolonged, unexplained absence from his organi-
zation in time of war in a foreign country is substantial evidence
to support the inference that he intemded to absent himself perma-
nently from the military service (CM ETO 10741, De Witt Smith and
authorities therein cited).

5. The charge sheet shows that accused is 26 years four months
of age and that he was inducted 2 November 1942 at Fort lcPherson,
Georgia, to serve for the duration of the war plus six months, No
prior service is shown, :

6. The court was legally constituted ard had jurisdiction of
the person and offense, No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of ‘trial is legally
sufficient to support the findings of guilty and the sentence,

7« The penalty for desertion in time of war is death or such

other punishment as a court-martial may direct (AW 58). The desig-
nation of the Eastern Branch » United States Dlsc1p1:mary Barracks,

Greenhaven, New York as the ¢} ment is authorized
(AW L2; Cir.210, WD, 14 Sep , sec I as amended). »

Judge Advocate

m Judge Advocate

o ' C% éﬂ/ [ éﬁc% j Judge Advocate
ax
- 2 -
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Branch Office of The Judge Advocate General
with the
‘European Theater
- APO 807

BOARD OF REVIEW NO. 1 . '
CM ETO 10714

UNITED STATES NORMANDY BASE SECTION,
- . COMLIUNICATIONS ZONE,
EUROPEAN THEATER OF

OPEKATIONS

Ve

Private First Class JAMES H.
TURNER (33527617), 528th
Port Company, 5i4th Port
Battalion ’ :

Trial by GCl, convened at
Granville, Manche, France,

21, 22 March 1945. Sentence.
Dishonorable discharge, total
forfeitures and confinement

at hard labor for life. United
States Penitentiary, Lewisburg,
.Pennsylvania. _

R N ol 4 W L W L )

HOLDING by BOARD OF REVIEW NO. 1
BURROW, STEVENS and CARROLL, Judge Advccates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review.

2. Accused was tried upon the following Charge and
Specification:

CHARGE: Violation of the 92nd Article of War.,

Specification: In that Private First Class James
H. Turner, 528th Port Company, 514th Port
Battalion, did, at or near Vire, Calvados,
France, with malice aforethought, wilfully,
deliberately, feloniously, unlawfully, and
with premeditation kill one Rene Hamel, a
human being, by shooting her with a gun, on
or about 10 December 1944, thereby inflicting
a mortal wound as a result of which the said
Rene Hamel died, at or near the place aforesaid,
on or about 22 December 1944,

-1 -
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He pleaded not.guilty and, all of the members of the court
nresent at the time the vote was taken concurring, was found
guilty of the Chargs and Specification. No evidence of previous
convictions was introduced. Three-fourths of the members of
the court present at the time the vote was taken concurring,
he was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due, and
to be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his natural 1ife. The
reviewing authority approved the sentence, designated the
United States Penitentiary, Lewisburg, Pennsylvania, as the
place of confinement, and forwarded the record of trial for
action pursuant to Article of War 503.

3, On 10 December 1944 about half-past cne or two
o'clock in the afternoon, accused, armed with a carbine, -
entered the house of Henry Hamel in Neuville, France, and
asked his wife, Rene Hamel, the deceased, to do some washing
for him. He remained there for about an hour and then made
improper advances to Madame Hamel, who left the house (R7-8)
Accused kept Hamel in the house and apparently when he made
preparations to shoot Hamel, the latter jumped out a window
and Joined his wife in a nearby shed (R8-9). Accused shot a
bullet through the door of the house, then went out to the
ched and pointed his gun into it. The Hamels then came out
of the shed and accused shot again but the bullet landed at

. their feet., Hamel ran to a neighbor's house. Madame Hamel
was held for a short time by accused but apparently managed
to break away (R1ll). Hamel was looking out the neighbor's
window when he saw his wife being chased by accused (R23).
Both were running and had covered about half the distance
from the shed to the neighbor's house - about 50 meters -
when accused, at a distance of 6 or 7 meters from the woman,
shot her (R24) ‘Madame Hamel continued on into the-neighbor's
house and accused followed her, Hamel then went for assistance
(R11,12). The occupant of the house,  Madame Charenton,
manaved to disarm accused and then she too went for assistance
(R48). On the arrival of the police, Madame Hamel was seated
in a chair and accused was seated on her "thiahs" or "“lap"
- facing her (R52).

Madame Hamel was taken to a hospital and found to be
suffering from two gunshot wounds, one of which "entered
by the back of the right thigh and came out on the front
a little lower than the groin" (R31). The second penetrated
both of the buttocks (R32). According to Dr. Frederick
Dgrnis, she died on 22 December 1944 from a hemorrhage of
the femoral artery caused by the bullet wound in the thigh

(R33-34).

‘4, MNajor Mather Pellen, Medical Corps, testified for
the defense in answer to a hypothetical question that in his

-2 -
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_opinion it was very improbable that lMadame Hamel died from
a rupture of the femoral artery. He admitted that this was
a possibility, but thought that there were other causes
leading to her death (R42) _

i 5. There was evidence as to accused's sobriety as
follows:

a. Prosecution:

Hamel stated that before the shootlnv accused was
drunk "but not sufficiently to fall down" 318) He was
walking, but "had difficult to walk". He could stand up
_but sometimes he had to hold on to the table (R27). When
he was taken from the neighbor's house where he had
followed Madame  Hamel 'he had been carried away. He could
not walk easily" (R20).

Auguste LeBachelet testified that he was in the Hamel
home before the shooting for about 15 or. 20 minutes and
that accused did not appear to be drunk (R91,95). His eyes,
-however, were "starry" and he was nervous (R97)

Madame Chareton, the neighbor testified that he was
"drunk" and that "he was not walking straight". She took
particular notice of his condition when he was following
deceased (R50).

A French policeman testified that.he removed accused
from Madame Charenton's house assisted by Monsieur Gehenne.
Each of them had accused by the arm and at least at times.
they had difficulty in walking with him. When they had walked
about 300 or 400 meters, accused fell in the middle of the
road and lay there although it was raining. “hile lying on
the road he vomited (R53).

Gehenne testified that when accused was being taken
from the house he fell down. Several times thereafter he
fell down and cried, and his captors were obliged to pick
- him up. The last time he fell he lay on the road for one
hour (R55-56).

b. Defense:

Louis Auvray, a.gendarme, who came along while accused
was lying on the ‘road, testified that accused "appeared to
be" "completely drunka when he saw him lying on the road but
that when the military police came accused was able to get.
into the truck himself (r58-59).

Private Charles Off, Corps of Military Police, testlfled
that he picked up a soldier (a man the court could find was
accused) lying or a road. "He was paralyzed, he couldn't

speak, he couldn™t get up" and it took two men to load him
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in the truck. He never saw a soldier quite as drunk as
‘accused - (R61,62), : :

Captain James B, Lynn stated that when accused was
brought to liilitary Police headquarters he was '"paralyzed
drunk". It was necessary to carry him in (%f4,65).

Accused, after being advised of his rights, elected
to be sworn and testify (R65-66). He stated that about
noon on the day in question he bought a bottle of calvados
and in a period of an hour to two hours drank two-thirds
of 1t. 'He remembered going into the Hamel house, asking
about laundry, and remaining there for 45 minutes. After
that he remembered nothing %867—70). He had never drunk
calvados before (R71) and did not have any lunch that

day (R72). '

- 6, lMurder is the unlawful killing of a humen being
with malice aforethought and without legal justification
or excuse, The malice may exist at the time the act is
committed and may consist of knowledge that the act which
causes death will probably cause death or grievous bodily
harm, (MCM, 1928, par,.1483a,p.162-164)., The law presumes
malice where a deadly weapon is used in a manner likely -
to and does in fact cause death (1 Wharton's Criminal Law
(12th Ed.,1932),8ec.426,pp.654-655), and an intent to kill
may be inferred from an act of accused which manifests -a
reckless disregard of human life (40CJS,sec.44,p,905,sec.
.79b,pp.943-944). The evidence shows that accused, after
making lmproper advances to Madame Hamel, chased her when
she sought to escape and, apparently unable to catch her,
stopped and fired his carbine at her twlce at a distance
of about 6 or 7 meters. He was chargeable with knowledge
that such an act might cause death or grievous bodily harm
and when, as here, death results a finding of murder is
justified (CM ETO 559, Monsalve; CM ETO 4292, Hendricks;
CM ETO 4497, De_Keyser; CuWl ETO 7815, Gutierrez).

Although there was testimony frcm a United States
Army Medical Officer in answer to a hypothetical question
that it was improbable that death had resulted from a
rupture of the femoral artery, there was contrary testimony
from the attending physician, a French doctor, and,since
the credibility of the witnesses and the weight to be given
to their testimony was for the court, we have not the power
to disturb their findings, even if so inclined, present
substantial evidence in the record to support them (CM ETO
895, Davis et al). . :

The éuggestion, implicit in the cross-examination of
the French physician, and perhaps inferable from kajor
Mellen's testimony, that Madame Hamel's death would not have

—4-— kx
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occurred if she had received different treatment, cannot
avall accused. The rule to be applied in such cases is
stated by Wharton (1 Wharton,Criminal Law (12 E4.,1932),
gec.199,p.257):

"We have next to consider cases of homicide

in which, after the deceased receives the
wound, he is placed under the charge of a
medical man, who, in probing the wound or
otherwise operating on the patient immedistely.
causes his death, If the medical man acts
regligently -or maliciously, and so introduces

a new responsible cause between the wound and
the death, this, on the principle Jjust stated,
breaks the cauc2l connection between the wound
and the death * * %, It 1s no defense, in cases
in which the deceased's death is not shown to have
been produced by his cwn negligence or that of
his medical attendant, that he might have

" recovered had a higher degree of professional
skill been employed. The law does not exact from
physiclans the highest degree of professional
skill, but.only such skill as men of their
nrofession are, under the circumstances, accus-
tomed to apply; and 1f we should convict only -
in cases where it 1s possible to conceive of
recovery under another mode of treatment, we
would convict in few cases in which death did
not immediately follow the wound. The true
test is, whether the deceased's death followed
as an ordinary and natural result from the
misconduct of the defendant. If so it is no
defense that the decased, under another form

of treatment, might have reccvered",

There was no evidence that Doctor Darnis was negligent
and under the rule above stated accused must be held
responsible for Madame Hamel's death,

7. There was a considerable amount of evidence in the
record as to accused's intoxication, although such evidence
chiefly concerned his condition after the shooting. There
was competent evidence, however, from which the court could
infer that his drunkenness had not reached such an extreme
advanced state as to preclude his entertaining malice. He was
able, once he conceived the idea of having sexual relations
with Madame Hamel, to follow her and persist in his advances
toward her, He was capable of realizing that she was escaping
from him and of aiming and shooting his carbine in what, the
court could find, was an attempt to prevent her from eluding
him. He.was able to hit his intended victim. There was a
substantial body of evidence in the record from which the
court could, in the. exercise of its fact-finding powers,

conclude that accussed possessed the requisite malice.
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(CM ETO 6229, Creech; CM ETO 6265, Thurman et al; CM ETO
6380, Himmelmannj; .CM ETO 16581, Atencio). Speéific intent

$~t b=y

is, of course, not involved.,

8. The charge sheet shows that accused is 2B years
11 months of age and was inducted 16 December 1942 at
" Roanoke, Virginia, to serve for the duration of the war
plus six months, He had no prior service,

. .9« The court was duly constituted and had Jjurisdiction
of the person and offense. No errors injuriously affecting
the substantial rights of accused were committed during the
trial, The Board of Review is of the opinion that the record
of trisl is legally sufficient to support the findings of
gullty and the sentence,

-

10. The penalty for murder is death or life imprisonment
as the court-martial may direct (Article of War 92). Confine-
ment in a penitentiary 1s authorized upon conviction of murder
by Article of War 42 and sections 275 and 330, Federal Criminal
Code (18 USCA 454, 567). The designation of the United States
Penitentiary, Lewisturg, -Pennsylvania, as the place of confine-
ment, is proper (Cir.229,%D,8 June 1944,sec,II,pars.1b(4),3b).

* _ /747”;7;z§22w9»our" Judge ‘Advocate
Mﬁ@;j@é Judge Advocate
- Mﬂi@.&_ Judge Advocate
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Branch Cffice of The Judge Advocate General i

with the
European Theater of Operations
APO 887
BOARD COF REVIZI NC. 2 L 28 MAY }Cfg
Ci ETO 10715 '
UNITED STATES ) NINTH UNITLD STATSS ARLY
) ,
Ve ) Trial by GCli, convened at Rheydt,
- . ; ) Germany, 7 April 1945. -Ssntence:
Private First Cless SAMMIE ) Dishonorsble discharge, total
L. GOYNZS (38669573),.2705th ) forfeitures and confinement at
Engineer, Dump Truck Company ) hard labor for life, United States
) Penitentiary, Lewisburg, Penn-
) sylvania. .

HOLDING by BOARD CF REVIEZW NC, 2
VaiN BiNSCHOT:N, HILL and JULIAN, Judge sndvocates

l. The record of trial in the case of the soldier named above
has been examined by the Board of Review,. )

2+ Accused was tried.upon the following charges and specifi-
cations:

CHARGE I: Violation of the 92nd Article of VWare

Specification: In that Private First Class Sammie
L. Goynes, 2705 Engineer Dump Truck Company,
did, at Bochet, Germany, on or about 7 kiarch
1945, forcibly and feloniously, against her
will, have carnal knowledge of Gertrud Niessen,

CHARGE 1II: Violation of the 934 Article of War.

Specification: In that ¥ ¥ % did, at Bochet, Germany,
on or about 7 March 1945 by force and violence
and by putting him in fear, feloniously take,
steal and carry away from the person of Arnold

Billens 5 Marks, value about 50 cents, the
property of Arnold Billens.

- RETIZE
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CHARGE III: Violation of the 96th Article of Wars
(Finding of not guilty)

Specification 1: (Finding of not guilty)
Specification 2: (Finding of not guilty)

ADDITIONAL CHARGE: Violation of the 96th Article of War.
(Finding of not guilty)

Specification: (Finding of not guilty)

He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was taken concurring, was found not
guilty of Charge III and the Additional Charge and their specifi-
cations and guilty of all other charges and specifications. No

. evidence of previous convictions was introduced, Three-fourths of
the members of the court present at the time the vote was taken
concurring, he was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances dus or to become due
and to be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his natural 1ife, The re-
viewing authority approved the sentence, designated the United States
Penitentiary, Lewisburg, Pemnsylvania, as the place of confinement,
and forwarded the record of trial for action pursuant to Article of
War 503,

3¢ The evidence presen{'.ed Iby the prosecution was substantially
as follows: . ' ‘

Charge I and Specification: On the afternoon of 7 March

1945 accused entered the home of Joseph and Gertrud Niessen in
Bochet, Germany. He had his rifle in his hand and after about five
minutes he returned to the street (R7)e He made about seven such
visits into and out of the house, always playing around with his
rifle (R8,9). On one of these occasions, he took a small brooch
from kirs. Niessen (R8)., She was alone in the kitchen at this time
as her husband was outside working in the garden (R8,9,22). When
accused entered the house about the seventh time, he put his hand
on her shoulder and "pointed" that she should accompany him into
another roome Accuwsed was still armed and she went outside to her
husband; she thought she knew what he wanted (R9). The Niessens

. came back into their kitchen and in about ten minutes accused
entered amd pointed his rifle at Mr. Niessen, pushed Mrs. Niessen
on the arm and "showed" her that she should come into the next room

- (R9,10,23). They indicated by gestures that he should lsave them B
alone, but accused always "motioned" that he was going to shoot (R10).

L B |
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By saying "Kommandant" they indicated they would report him to his
company commander (R10,11,24). He stood outside, right in front

of the door, blocking the way with his rifle (R1l), and pointing it
at Mr, Niessen (R28)., Here accused took out his penis and, getting
down on their knees, the Niessens begged accused to leave them alons
(R12,28). He pointed the rifle at lr. Niessen, got down on his
knees and lowered Mrs. Niessen's pants to her knees (R12,28), WNr.
Niessen attempted to force accused away from his wife, but again
accused pointed his rifle at him (R28). He then attempted to have.
sexual relations with her on the last stair out in the courtyard
(R12,13). Not succeeding in this attempt, accused took the woman

by the am’and forced her into another room (R13,29). She begged
her husband to come with her which he did (R29). Accused threw

her on a mattress on the floor (R13,29) and, despite her struggles,
removed her pants, forced her legs apart twice and penetrated her
vagina with his penis (R13,14,29,30). She could not oppose him any
further because she was about seven months pregnant at the time (R13),
After accused "had it in. about five minutes" the orgasm came and '
"after he was finished, he took his sexual part out" (Rl4). Accused -
left the housé right after completing the intercourse (Rl4,31).

Mrs,. Niessen did nat consert to these sexual relations, acquiescing -
only because "he would have shot me" (R17). Throughout the intere
course accused always had his rifle in his right hand (R18), with
the barrel of the weupon lying diagonally across her Weast (R20),
Xr. Niessen did not interfere while accused was having intercourse-’
with his wife because he was afraid "He would kill me" (R38) and
further he feared for his wife's safety (R39). LMr. and lrs. Niessen
left the house immediately and told .a man they met in the street to
report the incident to the proper authorities (th,l5,3l). :

Charge II and Specifications - Between 1600 and 1700 hours

on 7 March 1945, one Arnold Billens saw the accused standing right
at the door of his house in Bochet, Germany (R45,46). Accused
placed his rifle on lrs Billens' chest and by pointing his finger
at Ur, Billens' visible billfold, asked him for money (R46).' He
took his billfold out of his' pocket and gave accused one paper
German mark, He gave it to him "becawse I was afraid" (R47,48).
The accused returned the paper mark to Mr. Billens and seeing a five
mark silver piece in his billfold, he snatched it and left the scene,
Accused held the rifle against Mr. Blllens' chest until he was given
the money (%8). . ‘

: Lo Accused, after his rights as a witness were fully explamed
to hlm (RéO), was sworn and testlﬁed in substance as follows: -

On the afternoon of 7 Iurch 1945, he was in Bochet, Germany,
and he saw lrs. Niessen standing out in front of her farm, He
followed her into the yard, "touched her.on the shoulder and begged

.-3-‘
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her to come where I was then". He then grabbed by the arm and
she followed him into another room. There she lay down on the
bed, unfastened her pants and opened her legs. "I took my hand
and opened her legs and then I took my penis out and laid over
her for about five minutes". He then got up, fastened his pants,
Mrs. Niessen arose and he left, During &ll of this, his carbine
was on his right shoulder (R61l). She did not of fer resistance at
any.time during the intercourse and for this reason, he did not
feel he was raping her (R6l). He never stole a silver piece from
anyone (R62), :

on cross-examination, accused placed the time of h:Ls en=-
counter with Mrs, Niessen at about 1100 hours (R63). He admitted
intercourse with her and stated that he removed her pants (R64,65,
66). He admitted he told an untruth to the investigating officer
when he denied that he had intercourse with lrs. Niessen (R65). |
He denied. that he ever took his rifle from his shoulder, or that
krs, Niessen acted frightened, but rather that she was pleased ard
liked the experience. (R69,70). .Ee testified that she cooperatéd
with him and that Mr. Niessen watched the entire proceedlr\rrs and
made no effort to imterfere with him (R70).

5 The first element of the erime of rape, namely, carnal
-knowledge of Mrs. Niessen by the accused at the time amd -place
alleged, is clearly established by the uncentradicted evidence of
the prosecution and the admission of the accused, ' The only issue
presented to the court -was whether she willingly consented to the
act, as contended by accused in his testimony, or whether she ac-
guiesced tlerein because she feared for her life as a result of
accused's menacing actions with his rifle as related by her. On
this point, she testified with clarity and conviction, and her
husband corroborated her version of the incident. This issue,
being one of fact, was for the exclusive determination of the court
and inasmuch as there is competent, substantial evidence to support
its findings, they will not be disturbed on sppellate rev:.ew
(cx ETO 3933, Ferguson, et _al; CM ETO 6042, alton)

Concernmg Charge II, the evidence as related by the victim
of the robbery is clear and persuasive, Opposed thereto is accused's
categorical denlal that he robbed anyones Robbery is defined-as
follows: )

"the taking with intent to steal, of the personal
property of another, from his person or in his
nresence, against his will, by violence or inti-
-midation" (LCh 1928, par.w)f, p.170).

. There is substantlal ev:Ldence in the record to support the
" court's findings as to all the elements of the crime of robbery.

-.L;-'
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6. The charge sheet shows that accused is 19 years.of age
and was inducted 6 June 1944 at Camp Robinson, Arkansas. He had
no prior service. :

Te The court was legally constituted and hurisdiction of
the person ard offenses, No errors injuriously affecting the sub-
stantial rights of accused were commitited during the trial., The
Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the
sentence,

8, The penalty for rape is death or life imprisonment 'as
the court-martial may direct (AW 92).. Confinement in a peni-
tentiary is authorized upon conviction of rape by Article of War 42
and sections 278 and 330, Federal Criminal Code (18 USCA 457,567),
~and upon conviction of robbery by Article of War 42 and section 284,
Federal Criminal Code (18 USCA 463). The designation of the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of con=-
finement is proper (Cir.229, WD, 8 June 1944, sec.II, pars.lb(h),

3b). |
TN , o
‘WW@ Judge Advocate
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Branch Office of The Judge Advocate General
with the
Eurcpean Theater
APO 887
BOARD OF REVIEW NO, 3 ’ 16 AUG ]945

- CM ETO 10716

UNITED STATES - IX ENGINEER COMMAND

)
. ) :
Ve ) Trial by GCM, convened at APO 126,
: ) U. S. Army, 23,24 April 1945, Sentence:
Privat ¢ CLEO ROBERTS ) Dishonorable discharge, total for-
(38219014), Headquarters ) feitures and confinement at hard labor
'end Service Company, 859th ) for life. Eastern Branch, United
 Engineer Aviation Battalion,) States Disciplinary Barracks, Green=
923rd Engineer Aviation g haven, New York.

Regiment

. " HCOLDING by BOARD OF REVIEW NO, 3
SLEEPFR, SHERMAN and DEWEY, Judge Advocates

1. The record of trial in the case of the soldiers named above
has been examined by the Board of Review, :
!

2. Accused was tried upon the following Charge and Specification.
CHARGu Violation of the 5§8th Article of Whr.

Specification. In that Private Cleo Roberts, Head=-
quarters and Service Company, 859th Engineer
Aviation Battalion, did, at Haughley Park,
Suffolk, Engleand, on or about 4 November 1944,
desert the service of the United States by
absenting himself without proper leave from
his organization with intent to avoid hazar-
dous duty and shirk important service, to wit: -
service in the combat area in France, and did
remain abgent in desertion until he was appre-
hended at Eye, Suffolk, England on or about
29 December, 1944,

Crv i CTIAL
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He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was taken concurring, he was found guilty
of the Charge and Specification. No evidence of previous convictions
wes introduced. Three-fourths of the members of the court present
et the time the vote was teken concurring, he was sentenced:to be
dishonorably discharged the service, to forfeit all pay and allow=-
snces due or to become due and to be confined at hard labor at such
place as the reviewing authority may direct, for the term of his natural
life. The reviewlng authority approved the sentence,designated the
Eastern Branch, United Statos Disciplinary Barracks, Greenhaven, New
York, as the place of confinemert, and forwarded the record of trial
for action pursuant to Article of War 5035,

3. The evidence for the prosecution may be summarized as follows:

At a battalion formation held on or about 1 November 1944,
the officers and men of the 859th Engineer Aviation -Battalion, then
stationed at Haughley Park, Suffolk, England, wers informed that ell .
personnel were restricted to the camp area and, according to one
wi tness, that "their departure overseas was imminent" (R7), or, ac-
cording to another witness, that "ws probably were due to go on an
overseas movement * % * very sha tly" (R4). The battalion commander
pointed out the necessity for oompliance with security measures and
told the men that the mission about to be undertsken was an important
one and possibly dangerous as well. Article of War 28 was read and
explained and each man present was directed to g pend his signature
to a document acknowledging this fact (R4,5,7). Acoused, as a member
of Headquarters and Service Company, 859th Engineer Aviation Battalion,
was present at this formation and signed the document above mentiomed
(R4,7; Prose.8x.1). At about this same time, the company vehicles were
"lined up" in convoy formation along the road some 400 yards from
and within view of "the camp site and the packing and loading of equip~--
ment was begun (RS),

. On the evening of 3 November, orders were received in the
company that its personnel would move to the marshalling area--"where
they gather the convoys together in preparation to getting on boats for
an overseas movement"--on 5 November (R7),.Accused was present at .
reveille formation held at 0600 hours on 4 November (R11,12). The
company commander testified that he informed the company at this time
that they were leaving for the marshalling area the followlng morning
(R10). However, the first sergeant testified that this information
was not imparted until a subsequent formation held at 1900 hours that
evening (R12). Accused was absent from the formation held at 1900 hours
and, as & result, a search of the area and of his quarters was made. His
clothing and equipment were found in his tent, umpacked, despite the

ANFIRENTIAL
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fact that "the entire company was packed ready to move out", but
accused was missing. He had no permission to be absent and was marked
"from duty to AWOL at 1900 hours™ on the morning report for 4 November
(R4-6; Proe.Ex.2). The company left Haughley Park on.5 November md
proceeded to Cemp Hursley, near Southampton, where it remained for

two or three days. It then left Camp Hursley and arrived in Rouen,
France, on 12 November (R4,9). Thereafter, the company, the mission
of which was "to construct, maintain and defend the construction of
airfields", worked on various fields at Bougneville, Toul, Contrexe-‘
ville and Luxeuil. During this time, the unit weas u% ally from 50 to
100 miles from the front %RIO). Accused was not wit: organhation ’
during this period (R5).

_ On 29 December 1944, acoused was teken into custody at the

. home of a British civilian at Eye, Suffolk, England. some 15 miles

. from Haughley Park. He was in uniform at the time but had no pass

or identification tags. He had :told the woman with whom he was staying
that he was absent from his unit but she "just-didn't have the heart

to turn him out" (R14). He aduitted to the soldier who effected his
arreat that his company was "overseas" (R13- 15)

4, After being advised of his rights as a,witness, accused
elected to make an umsworn statement through his counsel as follows:

"I, Pvt. Cleo Roberts, left my station on the after=-
noon of 4 November 1944 to see a friend and then return
about 6 November 1944. I returned to my station ats '
. Haughley Park, Suffolk, England, to rejoin my unit
: the 859th Engineer Headquarters and Service Company.
: "I learned that my unit had departed. I located an
‘* M. P. not far from the station and explained what had
‘happened and that I was supposed to go with the wmit,
The M. P. advised me that this was a good way to. get
out of the unit and that I should go to London to .
prevent being picked up. I wanted to return to the
wmit, so went to a small town, Eye, Suffolk, England,
instead. Here I remained till picked up on 29 December
1944." (R17). ~

5. Despite accused's assertion that he intended to return to
his wnit before its departure, there was ample e vidence from which
the court could find that he absented himself with the intent to avoid
hazardous duty and to shirk important service. All of the elements
of the offense alleged werbd shown by substantial, competent evidence.
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" The court wastherefore warranted in finding accused guilty as charged
(CH ETO 2473, Cantwell; CM ETO 2638, Lybrand). .

" 6. The charge sheet shows that acocused is 25 years four months
of age and was inducted 6 August 1942 at Dallas, Texas. He had no
prior service. .

7. The court was legally constituted and had jurisdiction of
. the person and offense. No errors injuriously affeoting the substen-
" tial rights of accused were committed during the trial. The Board
of Review is of the opinion that the record of trial is legally suf- -
fiocient to support the findings of guilty and the sentence. ‘

8. The penalty for desertion in time of war is death or such
other punishment as sbourt-martial may direct (AW 58), The desig~
nation of the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement, is authorized
(aw 42; Cir.210, WD, 14 Sept. 1943, sec.VI, as amended).

JudgeAdvocate
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Branch Office of The ﬁudge Advocate General '
with the
European Theater mfxfxzzxkinxx
’ APO 887
BOARD OF REVIEW 10, 2 _ 27 JuL 1945
C ETC 10718 '
UNITED STATES ) XIT TACTICAL AIR CONIZATD
‘ ) .
Ve ) Trial ty GC, convened at Heed-
) quarters 42nd Bormb Wing, APO 374,
Captein BENNIE H. CABBELL ) Us Se Army, 9 February 1945,
(0=-560733) Air Corps, ) Sentences- Dismicsal end total
432nd Bombardment Squadron ) forfeituress '
(¥ediwn), 17th Bombardment )
Croup (lledium) ‘ )

HOLDING by BOARD OF REVIEW NO, 2
VANl BENWSCEOTEN, HILL and JULIAN, Judge Advocates

le The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European Theater
of Operationse _

2e Accused was tried upon the following charges end speci-
ficationss . :

CHARGE: Violation of the 96th Article of Wars

Specification 11 In that Captain Bennie H.

' Cabbell, 432nd Bombardment Squadron (M),
17th Bombardment Group (M) having been
appointed Summary Court Officer (when a
Second Lieutenant) at Telergma Air Base,
Algeria, North Africa, on or about 25
.February 1943, to collect and dispose of

-]l -
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the effects of Technical Sergeant Viilliam

D, Hibbs, Jr (then reported missing in action),
the said Captain Bennie H, Cabbell (then First
Lieutenant) did, at Djedeida Air Base, Tunisia,
North Africa, on or about 22 October 1943, with
intent to deceive the Mother of Technical Ser=
goant William D. Hibbs, Jr., lfrs. We D. Hibbs,
Sre, of Louisville, Kentucky, willfully and
wrongfully write in a letter to sald lirs. We

Do Hibbs, Sre, which letter was mailed to and
received by the said Yrse We Do Hibbs, Sr.,

the following statement: 'As to the contents

of Sgt Hibb's wallet - = = instead of holding
the money I sent it to my bank with instructions
to hold it until they were advised by me as to
vwhet dispositiont', which statement was then
lmown by said Captain Bemnie He Cabbell (then
Pirst Lieutenant) to be untrue, in that he hed
not sent any of said money or any instructions
to his banke

Specification 21 In that * * * 3id, at Telergma

- Air Base, Algeria, North Africa, on or sbout

5 March 1943, willfully and wrongfully
officially certify on Wir Department, Adjutant
General's Office Form Number 54 ("Inventory

of Effects” form) that the invembtory of effects
of the said Technical Sergeant William D. Hibbs,
Jre, including only $11.00 in money, as listed
on the aforesaid form, comprised all of the '
effects of said Technical Sergeant Williem D,
Hibbs, Jre, which certification was then known
by said Captain Bennie H. Cabbell (then Second
Lieutenant) to be untrue in that he had re-
ceived from Technical Sergeent Glemn M. Wilson,
over and above the $11.00 listed on the aforesaid
form, 20,000 francs of the value of about $400,00,
the property of said Technical Sergeant William
Do Hibbs, Jre
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Specification 3t In that * * * and having received
- from Technical Sergeant Glenn M. Wilson

20,000 frencs of the value of about $400.00,
the property of said Technical Sergeant
Williem Do Hibbs, Jre, did, at Telergma
Air Base, Algerias, North Africa, on or about
5 March 1943, wrongfully and in violation
of Article of War 112, and Faregraphs 29
and 35, Army Reguletions 600-550, fall to
deposit the 20,000 francs with a disbursing
officer of the United States Army. S0

ADDITIONAL CHARGE: Violation of the 93rd Article of Ware
(Finding of not guilty)

Specificationt (Finding of not guilty)

He pleaded guilty to both charges and all specifications except Speci=
fication 2 of the Charge to which he pleaded; guilty except the words
"willfully and wrongfully", substituting therefor the word "negli-
gently™, of the excepted words not gullty, of the substituted word
guiltys He was found gullty of the Charge and its specifications
ard not guilty of the Additional Charge and its Specification. XNo
evidence of previous convictions was introduceds He was sentenced
to be dismissed the service and to forfeit all pay and allowances due
or to become dues . The reviewing authority, the Cormmanding General,
XII Tactical Air Commend, approved the sentence and forwerded the
record of trial for action under Article of War 48, The confirming
authority, the Cormanding General, European Theater of Operatioms,
confirmed the sentence "though wholly inadequete punishment for an
officer guilty of such grave offenses", and withheld the order
directing execution of the sentence pursuent to Article of War 5035,

3e Accused was s member of 37th Bomb Squadron, 17 Bomb Group,
stationed at Telergme Air Bese, Algeria, North Africa on 24 February
1943 and on 22 October 1943 was stationed with this same organization
at Djedeida Air Base, Tunisia (R7)e The sguadron battle casualty
report for 24 February 1943 listed Technical Sergeant William D,
Hibbs, Jre. as missing in action (R9) and sccused wes appointed surmary
court officer to take charge of his personal effects (R8) under the
provisions of Arry Regulation 600-550:and Article of War 112, re=-
quiring among other things that any cash belonging to the estate
of the decedent will be deposited with an army disbursing officer
and a report thereof made to the Chief of Finance (Pros.Exe5; R11), -
After Sergeant Hibbs had been listed as missing in action, his tent=
mate gathered Hibbs*! personel effects together and turned seme over
on 26 February 1943 to accused as the officer designated to receive
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'them, ‘including the sum of $411.,00, being $11.,00 in American money
and 20,000 French francs cf a value of $400400.

The former tentmate was returnsd to the United Stabes in
July 1943 and, on 14 September 1943, visited lire and lirse Willienm
D. Hibbs, Sre., parents of Sergeant Hibbs, at their home in Louls-
ville, Kentucky, st which time he informed them emong other things,
of the $411.00 erd lesrned all they had ever received was & billfold
containirg a small amount of money, less than £25,00 The parents
then wrote direct to accused asking about the remainder of the $411.,00
and accused enswered by having sent to them a check drawn on his
personal bank account (ProseExe4; R11-12) in the emount of $350,00
and stating in a letter dated 22 October 1943 whith he wrote to
Mrse. Hibbs that that was the amount "which was what was turned over
to me". Under date of 25 May 1944, accused wrote to lir. Hibbs, Sr.,
enclosing -a postal money order for $50400 "which is the amount due
.you from the estate of your late son = = = Tihen I made settlement
of the aforementioned estate, I was in error of this emounte. This
has been called to my attention by higher authorities" (Pros.Exe
. 8,93 R12)e Only $11,00 in money was received by the army authorities
_as part of the effects of overseas casualties going to Williem D
- Hibbs, father (ProseEx.10,12; R13). Xo money was deposited in
-accused's bank account in the joint neme of higxself and wife between
February and November 1943, except only the monthly allotment checks

of accused and $125.00, deposited 28 October by the wife (Pros.Exe 11;
R13), : '

In en investigation of accused's actions as a summary. officer
sbout 26 lay 1944, accused made a signed sworn statement in detail |
of his handling of the effects of Technital Sergeant William D, Hibbs,
Jdre, in which he admitted signing the inventory of the effects of -
Sergeant Hibbs showing $11,00 as the only cashe He edmitted there
was an additional $350,00 turned over to him by Sergeent Hibbs!?
tentmate but before he was able to turn the money over to the finance
officer, he lost his pocketbook and contentss Not having the money
to make restitution he walted until he thought the parents were noti=-
fied of his desth, and then sent that amount direct. He was "pretty
sure it wes approximately the 3350,00 mentioned before". He explained
the discrepancy in his inventory by saying "the $11.00 was all that
I had to put with Sergeant Hibbs! effects at that time", wWhen told
that the tentmate had informed the perents he had turned over $411.00
to accused, his only enswer was, "I seem to have made a mistake of-
$50400 in my check to Mr. Hibbs"s Acgcused admitted he knew that he
haed to turn over any moneys of deceased soldier to the finance officer
end also that he had written Mre Hibtbs he had sent the money to his
(accused's) bank to hold until advised of disposition, but that such
statément was not true as he never sent any such money to his banke
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" He did not want to show he had lost the momy. . The £350400 was sent’
by the bank when he directed his wife to have them do so. -He stated
"I can see wherg I did wrong in the case of = =~ Hibbs and want to
meke full restitution to his parents of the money due them", He

ever reported the loss of the money but repeated "that the letter
"I'wrote Mre Hibbs in October 1943 did not disclose the true facts”
(ProseExe13; R15)e - o , -

Accused also gave a signed statement on 19 June 1944 to
the officer who investigated the charges herein (Prose.Exel4; R21)
end enother to the seme officer on 28 December 1944 (Pros.Ex.15;
R21)s In the first mentioned stetemesmt, accused stated that Hibbs!
tentmate gave him §400,00 belonging to Hitbs and while boxing his
things he found a wallet in a pants pocket containing $11.00, which
latter amount he turned over to a flnence officere IHe had put the
$400400 in his own wallet until he could turn it cver to a finance
officer as it was too late that daye Later that day or early next
morning, before visiting the finance officer, he drove from Telergma

to Oned Athmenia to teke a bath in the hot springs snd when he startes

to dress after his bath, he found his wallet and contents had been
stolen from his clothes. He was worried for he was not able to make
restitution at that times He wrote his wife to conserve expenses as
he knew later on he would have to repay the moneys He received the
letter from lre Hibbs in Cctober 1943 and answered it on 22 October
"erronecusly™ stating the amount at $350,00 end also "erroneously”
stating the money was held by his bank being “"reluctent to admit my
carelessness in losirg the money". He wrote his wife on the same
day to have a cashier's check for $350.00 sent to lr, Hibbs, Sre,
being "under the wrong impression of the amount due". He has since
been informed of the error end sent the edditional 250,00 to ¥re. Hibbs
25 Yay 1944, He denied intending to deceive lMre Hibbs (ProseExe14).
The statement of 28 December 1944 made some small corrections to the
former statement (R15). '

4e Accused wes sworn as a defense witness and testified that
he was 28 years old, married and had a three year old daughter.
Heo enlisted in the Air Corps in November 1938, He related the facts .
in conneotion with the effects of Sergeant Hibbs substantially as
in his statement (R31-46)e He put the $400,00 into a "souvenir"
wallet when it was given him as the size of the bills 4id not fit
in his regular wallet., It was late in the evenings The next morning
he put the wellet into his coveralls pockst as he did not want to
leave it in the tent and drove alone about 12 to 15 miles to the
hot springs to take a bath (R33)s He left his own wallet with a
small amount of money in it back in Mis tent (R40), There Was no
supervision and they left their clothes in one room and bathed in
anothere TWhen he hed put on his clothes he reached in his pocket
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for his watch and it was gone as was the walle’c from the other pockete
There were a lct of Arabs around and soldiers coming and goinge When
he returned he discussed the loss with a couple of officers with

whom he was 1living (R34-35)s He did not report the loss officially
and subsequently made out a report of Hibbs' effects, listing only
the money he turned in (R35,46)s  He excused himself by saying that

"I did not have the money right then to repay it and the fact thab

I was ajverse to reporting my ovm negllgence and carelessness in

the logss and theft of the money"™ (R38)s He insisted he was concerned
about this money until he had paid it back although some eight months
elapsed and he paid nothing until after receiving lir. Hibbs' letter
(R42)s He sdmitted meking false entries on the officlal inventory
"in using poor judgment", that he failed to comply with the provisions
of AR 600-550, had violated the 1l2th Article of War in performing
his duties as sumnary officer and had made untrue statements in his
letter to Mre. Hibbse He admitted he had been instructed in his dutles:
as surmary officer immwpdiately prior to his appointment and that he
lmew what they were (R44). Although he "did not act ccrrectly™ he

did not think he did wrong in hendling the money as he did (R46),

In the opinion of other officers on the post, accused was honest,
trustworthy and & good officer (R52-59),

.-5e The lacts herein are not disputede The acts with which he
is charged were done by him, He simply denies any wrongful intent
in so doing and pleads negligence and poor judgmente His own state-
ments indicate his intent to deceive and mislead the parents of
Sergoant Hibbs in his letter to them, written some eight months
after their son's money had come into his hands and then only after
he had received their letter showing they lnew he had been giwven the
moneye ¥Even then, he did not remit the entire amount but waited an-
other eight months before sending them the balances He admits sigring
the inventory of deceased's effects and intentionally listing $11,00
as the only money in the estate, knowing that it was not true, He
claims the money was stolen from him and there is no evidence %o the
contrary, but he was not disturbed by the loss and claims to have
forgotten the correct amount until unforeseen circumstances brought

them to his attention and brought about an accounting that might not
otherw:.se ever have occurred.

A.rticle of War 96 tekes cognizance of, though not otherwise
mentioned in the Article of War, "ell disorders and neglects to the
prejudlce of good order end military discipline, all conduct of a
nature to bring disoredit upon the military service". Accused's act
in falsifying his inventory as a summary officer was clearly a neglect.
or disorder prejudicial to good order and militery 3iscipline, as was
his dellberate misstetement to deceased's parents and his admitted
neglect end failure to comply with the requirements of known Army
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o )
Regulations (Winthrop's Militery Law and Precedents (Reprint, 1920),
Ppe713,722). The court extended to the accused the benefit of every
doubt in finding him not guilty of the embezzlement charge and in
rot imposing confinement in addition to the punishment adjudgede

8¢ The charge sheet shows accused to be 27 years six months
of ages He enlisted at Randolph Field, Texas, 7 lovember 1938
and was cormissioned at Miami Beach, Floride, 5 August 1942,

7¢ The court was legally constituted and had jurisdiction
of the person and offensess No errors injuriously affecting the
substantial rights of accused were committed during the trial,
The Board of Review is of the opinion that the record of trial

is lezally sufficient to support the findings of guilty end the
sentence, ’ ’

8e Conviction of offenses under Artiocle of VWar 96 are punished
at the discretion of the courte : '

., Judge Advooate

- T, :
m‘wﬂ""l Judge Advocate

“« éﬁ'“ ~ Judge Advocate
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" 1st Inde

War Department, Branch O0ffice of The Judge Advocate General with the

" Buropean Theaber.xfxRpsrakiorsg 27 JUL]945 TO: Comnending

General, United States Forces, Buropean Theater, APO 887, U. S. Army.

le In the case of Captain BENNIE H. CAB3ELL (0-580733), Air
Corps, 432nd Bormbariment Sguadron (lfediun), 17th Bombardment Group
(*edium), attention is invited to the foregoing holding by the Board
of Review that the record of trial is legally sufficient to suppord
the findings of guilty and the sentencs, which holding is hereby
epproveds Under the provisions of Article of War 50y, you now have
authority to order exsecution of the sentences

2e Vhen coples of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
, this indorsemente The file number of the record in this office is
ClI ETC 10718, For convenience of reference, please place that
number in brackets at ths end of the order: (CM ETC 1@718),

/y/J : ' 7
7l /[ca“"f '
' .
7 f e liGIEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General,

( Sentence ordered executed, OCMO 327, ETO, 12 Aug 1945)e
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Branch Office of The Judge Advocate General

with the ' »
l‘aumpean Theater =fxSpxakianx
APO 887
BOARD OF REVIEH NO. 2 2T JuL 1945

Cl ETC 10719

UNITED STATES

Captain FERRY F. PATTON, JR.,
(0-379736), 48th Tank Batta~

lion

1.

14TH ARMORED DIVISION

Trial by GCM convened at APO 446,
c/o Postmaster, New York, N.Y., 8
March 1945. Sentence: Dismissal,

Ve

HOIDING by BOARD OF REVIEW NO. 2

VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

The record of trial in the case of the officer named

. above has been examined by the Board of Review and the Board submits
this, its holding, to the Assistant Judge Advocate General in charge
of the Branch Office of The Judge Advocate General with the European
Theater of Operations.

i

2.

cations:

Accused was tried upon the foj_lowing charges and specifi-

CHARGE I: Violation of the 85th Article of Var.

Specificationt In that Captain Perry F. Patton,
Jr,.L8th Tank Battalion, then Captain, 25th
Tank Battalion, was at Huttendorf, France
“on or about 23 January 1945 found drunk while
. on duty as a mortar platoon leader.

CHARGE II: Violation of the 95th Article of War. .

Specification: In that # #* % did at Huttendorf,
France on or about 23 January 1945 wrongfully
drink intoxicating liquor in the presence of
and with enlisted men. '
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He pleaded not guilty, and was found guilty of Charge I and
its Specification, guilty of the 3pecification, Charge II,
and not guilty of Charge II but guilty of violation of the
96th Article of War, No evidence was introduced of previous
convictions. He was sentenced to be dismissed the service.
"The reviewing authority, the Commanding General, Ljth Armored
Division, approved the sentence and forwarded the record of
trial for action under Article of War 48, The confirming
authority, the Commanding General, European Theater of Opera-
tions, confirmed the sentence "though wholly inadequate punish-
ment for an officer guilty of such grave offenses", and with-
" held the arder dlrect.:.ng execution of the sentence pursuant
to Article of War 50%.

3. -The prosecution's evidence shows that on 20 January
1945, accused was assigned as battalion S-3 and communications
.officer of the 25th Tank Battalion at Lupstein and was perform-
ing the duty of mortar platoon leader, which job usually calls
for a first or second lieutenant. The battalion moved to Hutten~
dorf beginning about 1800 hours and arrived at 2115 hours. Ac~-
cused accompanied the battalion. At Huttendorf an experienced
liaison officer was needed and accused was sent for and when he
. appeared, his commanding officer, Iieutenarnt Colonel Ernest C.
VWatson, saw from his walk, talk and general appearance that he
was definitely drunk (R8,12,13-15,16-17,21-24), and informed him
that he was unfit for OfflCla.l duty in his condl_tion. The mortar
platoon was then in Huttendorf and was the only platoon "not closed"
and it was giving trouble as they had not completed refueling and )
the men had not bedded down for the night (R7-9), both being re-
sponsibilities of the platoon leader (R10,20). They had been on
an alert status since leaving Lupstein-and accused was "definitely
on duty status" all during the times mentioned (R10).

The platoon sergeant of the mortar platoon customarily
rode with accused in the command half-track ard both did so except
for a time on the move from Lupstein to Huttendorf (R23). Accused
had a quart bottle of schnapps on the trip and took several drinks
from it as did his sergeant who testified that accused took at least
five or six drinks (R24). It was all done in the half-track which
also carried the crew (R25), Acdused offered drinks to other soldiers
and a squad leader from another vehicle had a drink with accused
(R26) in the presence of the men of the other half-track. Accused
had also drunk from a pitcher of wine on a table from which all
the men were drinking in Iupstein before they left. The court
took judicial notice that schnapps is an intoxicating beverage (R27).

Les Accused, having been advised of his rights as a witness,
was swom and testified that orders were given to move on the after-
noon of 23 January 1945. It was freezing weather and he was given a
bottle of schnapps before he left, which bottle he put in his half-track.
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During the march he took several drinks from the bottle and gave
his platoon sergeant a drink also from the same bottle. At one
of the halts, a sergeant of another squad came to the half-track
in which accused was riding and accused gave him a drink also,
After arriving at Huttendorf and while accused was attempting to
get an assault gun moved to its proper area, he was swamoned to
battalion headquarters where he was asked if he had been drinking
ard he stated he had been drinking schnapps. Colonel Watson,
Battalion Commander, informed him that he was unable to perform
any military duty, that he was not himself and that he had better
send someone else to accomplish the mission. Accused was directed
to return to his platoon area and told that disciplinary action
would be taken (R7,28). He insisted that he was at all times in
full possession of all his faculties, that no drinks were taken
outside the command half-track and that Colonel Vatson was the
only one who spoke to him about dririkirg liquor or being drunk
(RR9). Accused testified that he was "on duty" at the time he
went to see Colonel Watson (R30). These drinks taken on the trip
were just regular drinks taken from the bottle which was about
half consured prior to accused's going to headquarters. He had
five or six drinks (R31) and two glasses of wine in Lupstein prior
to the trip. This wine was drunk in the presence of a platoon
sergeant and a squad leader, being the same ones to whom he gave
the schnapps (R32).

5. Accused himself states he was "on duty" at Huttendorf,
France, when called to the command post and all the evidence so
indicates. He also admits consuming an appreciable quantity of
intoxicating liquor just prior to talking with Colonel Watson.

"Any intaxication which is sufficient sensi-
bly to impair the rational and full exercise
of the mental and physical faculties is
drunkenness within the meaning of the articlen
(AW 85; MCM, 1928, par.l45, p.160).

The findings of guilty of Charge I and its Specification is supported
by substantial evidence.

The evidence conclusively shows and accused admits that
he drank with enlisted men prior to starting on the march as well as
during the march. Drunking with enlisted men is not per se a viola-
tion of Article of War 95 but is a violation of Article of War 96
(II Bull.JAG 342,343).

6. The charge sheet shows accused to be 27 years of age. He
was comuissioned a second lieutenant, Ofi‘icers' Reserve Corps, 10
February l9lal.

" TIDENTIAL

T 1Tl



(78)

7. The court was legally constituted and had jurisdic-
tion of the person and offenses. No errors injuriously affect-
ing the substantial rights of accused were committed during
the trial. The Board of Review is of the opinion that the
record of trial is legally sufficient to support the findings
of guilty and the sentence.

8. Conviction of offenses under Article of War 96 are
punishable at the discretion of the court, and diasmissal is
mandatory upon conviction under Article of War 85, if the of-
fense be committed in time of war.

-
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1lst Ind.

War Department, Branch Office of The Judge Advocate Ceneral with

the European Theater mfxfperakizms. 27 JUL 1945 TO: Command-
ing General, United States Forces, ﬁcuropean Theater, APO 887, U. S.
Army.

1. 1In the case of Captain PERRY F. PATION, JR. (0=379736),
48th Tank Battalion, Infantry, attention is invited to the fore-
going holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty and the sen-
tence, which holding is hereby approved., Under the provisions

of Article of War 504, you now have authority to order execution
of the sentence.

2. When coples of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsemsnt. The file number of the record in this office -
is CM ETO 10719. For convenience of reference, please place that
number in brackets at the end of the order: (CM ETO 10719).

J/ Gl ey

E. C. McNEIL, ’
Brigadier Gereral, United States Army,
Assistant Julge Advocate General.

- J

( Sentence c”rdend executeds GCUD 324, ETO, 11 Aug 1945),
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Branch Office of The Jﬁdg,e Advecate Genersl

with the ,
Buropeen Theater
APO 887
BOARD CF REVIEW NO. 2 "9 AUS 1345
Clf ETO 10721
UNITED STATES ) XTI TACTICAL AIR COLLAYD
)
Ve ) Trial by GCl, convened at Head~
) ‘quarters 42nd Bomb Wing, AFO 374,
First Lioutenant JOSEFH S. ) U. Se Army, 31 January 1945,
FETROSKI (0-814749), 443rd ) Sentence: Dismissal, total forfeit=-
Bombardment Squedron, 320th ) uwres snd confinerent at hard lebor
Bormbardment Group (11) ) for one yeer. Eastern Branch,
) United States Disciplinary Barracks,
) Greenhaven, New Yorke ‘

HOIDIKG by BOARD OF REVIEW NO, 2
. VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

le The record of +trial in the case of the officer named above
has been examined by the Board of Review and the Board eubmits this,
its holding, to the Assistant Judge Advocate General in charge of the
Brench Office of The Judge Advocate General with the Europesn Theater.

2+ Accused was tried upon the following charges and speci=
ficationss ' :

CHARGE I: Violaetion of the 61st Article of War,

Specificetion 1t In that First Lieutenant Joseph
Se Petroski, 443rd Bonbardment Squadron
320th Bombardment Group () AAF, did, et
Alto, Corsica, at 0815 hours, on or gbout
4 November 1944, fail to repair et the fixed
time to the properly appointed place of
assembly for briefing for e combabt mission.
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Specification 2: In that * * * gid, at Alto,
Corsicae, et1015 howrs, 4 Noverber 1944,
fail %o repeir at the fixed time to the

properly eppoirted plece for teke-off on .

e combat missione

Specification 33 In'that * * * dig, et Alto,
" Corsica, st 1200 hours, on or sbout 4
November 1944, feil to repair at the
fixed time to the properly appointed
plece of assembly for briefing for a

combat missione

Specification 4: In that * * * di3, at Alto,
Corsica, &t 1400 howurs, 4 November 1944,
fail to repair at the fixed time to the
properly sppointed plece for take~off on

& combat mission. '

Specification 53 In that * * * 3ig, without
proper leave, ebsent himself from his
post at Alto, Corsica, from about 2400
hours, 3 November 1544 to ebout 2100
hours, 4 Novenber 1544,

CHARGE II: Violation of the 96th Article of War,

Specification 13 In that * * * 3igd, at Alto

Air Base, Corsics, on or sbout 16 November
1944, wrongfully drink irtoxicating liquor

with an enlisted man, to wit, Private
Kenneth (1) Eielson, 443rd Bombardment
Squeadron, 320th Bombardment Group ()

AAF, to the prejudice of good order and

_military discipline.

Specification 2¢ In that * * * wag, at Alto
Air Base, Corsica, on or about 15 November

1944, drunk and disorderly in camp.

ADDITIONAL CHARGE: Violation of the 96th Article of Ware

Specification: In that * * * dig, et Aiserey,

Frence, on or sbout 15 December 1944,
wrongfully teke and use without proper

sutherity, & certain motor wvehicle, to wit,

‘
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one 1/4 ton 4x4 truck, property of the
- United States, of a value of more than
$5040Cs

He plesded not guilty to, and was found guilty of, ell charges and
specificationse No evidence of previcus convictions was introduced.
He wes sentenced to be dismissed the service, to forfeit all pay
and allowances due or to becore dus and to be confined at hard lebor,
at such place as the reviewing suthority may direct, for one yeere.
The reviewing authority, the Cormanding General, XII Tacticel Air
Cormand, espproved only so much of ihe finding of guilty of Speci-
fication 5 of Charge I es involves & finding of guilty of absence
without leave from about 2400 hours 3 November 1944 to about 1800
hours 4 Hovember 1944, approved the sentence and forwardei the recorad
of trial for ection under Article of War 48+ The confirming authority,
" the Conmanding General, European Theater of Operations, confirmed the
sentence, "though wholly inadequate punishment for an officer guilty
of such grave offenses", desigrated the Eastern Branch, United States
Disciplinary Barracks, Greerhaven, New York, as the place of con-
finement end withheld the order dlrectmg execubtion thereof pursuant
to the provisions of Article of War 50—

3¢ The prosecution's evidence showed that accused was on 4 -
November 1944 a first lieutenant with the 443rd Bomb Squadron (r7)
then located at Alto, Corsica (R1l)e An extract copy of the morning
report of that orgenization, dated 11 December 1944 (Pros.Ex.l) was
admitted in evidence without objection., It shows accused as "Duty
to AWL as of 2400 howrs 3 Nov.l944 (Omitted from previous ¥/R)"’
and "AWOL to Duty as of 1800 hours 4 Nov 1944 (Omitted from previous
I»/R)" The commanding officer of accused's squadron testified that
accused did not have permission to be sbsent at that timee He also
testified that his organizetion participated in two combat missions
on 4 November 1944, one in the mornirg and one in the afternoon.
The morning combat mission schedule for 4 November 1944 (R7-8) upon
vhich accused's name appears (Pros.Ex.2) wes admitted in evidence.
It showed accused as scheduled to fly as first pilot on Ship 63,
that briefing was at 0815 hours (R9) end the time of take=-off vms
around nine forty~-five or ten o'c¢locke The notices of scheduled
duty for the men listed on the schedule were posted on three bulletin
boards, one of which was located in the Orderly Room, encther in
front of the mess hall (R10), end the third in Operations.

Accused was also scheduled to fly on e combat mission on
the afterncon of 4 Noverber and an extract copy of the mission schedule
for the afternoon (Pros.Ex.3) was admitted in evidence showing ece
cused listed to fly as co-pilet in Ship 62. He also had the duty
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to report for briefing at 1230 hourse At the last minute, accused
could not be found and as they were short of pilots (R1l) it was
necessary to substitute for him a men who had just returned from
the morning mission. Accused, who has participated in epproximetely
27 combat missions, was not present for the afternoon briefing (R12,
24) or take=-off (R24), and was not excused from either (R13). It
was not & reguler occurrence to have two missions scheduled for one
day (R14). The esteblished procedure for an officer leaving the
post intending not to return that evening is that if the operstions
officer tells him he will not fly the next day, he comes to the
Orderly Roon and gets permission from the communding or executive
officer, otherwise it is his duty to return in time to catch the
t(:rem;porte:bion down to briefing if he is scheduled for e mission
R15)s

The clerk in squadron operations on 3 November 1944,testi-
fied that the schedule of mission (Prog.Exe2) for 4 November wes
posted on the bulletin boserds all day 3 November, he having cor-
rected the time of briefing and pre-briefing to an hour earlier than
originally posted ebout nine o'clcck on the night of 3 November 1944
(R17)s Accused was mot in his tent or around the erea when the
flying personnel for the morning mission of 4 November were awakened
about seven o'clock that morning (R19), and he was not present at
the briefing (R22) or take-off (R23)e The combat mission schedule
for the afternocon of 4 November was prepared on the morning of that
day (R20) ani one copy was posted on & bulletin boards It included
the name of accused (R21) and was the first time in possibly three
x?ont})xs that more then one mission had been scheduled for any one day
R22). '

A stipuletion between the trial judge advocate and the ac=~
cused and his counsel was admitted in evidence to the effect that
if the operations officer of the 443rd Bombardment Squadron, 320
Bomberdment Group were present, he would testify that under the
verbal order of the conmending officer it is and was on 3-4 November
1944 the responsibility of all flying officers in that unit to be
present and availeble for duty, including participation in combat .
missions, at all times unless specifically excused by the commanding
officer or the squairon operations officer. They are required to
ascertain whether they had or might be scheduled for flying duty
during the periocd of contempleted absence before leavirg the post
and to return by the time steteds It is their further responsibility
to read the bulletin boards frequently and to be present for briefing
and tale=offs called for on schedules postede The schedules of
missions ere prepared and posted eech evening early enough so those
on schedules can check them before retiring. Accused did not have
permission from the operations officer to be absent from the post
the night of 3 November end 4 November 1944 (R50).

-4 -

¥ Omm .
A Y



(85)

Around midnight of 15 November 1944 (R24), Captain West,
the cormending of ficer of accused (R7), was awakened by loud voices
and the noise of a jeep (R24)s He testified that on going outside
he sew a jeep approaching and on stopping it found eccused was one
of its three ococupantse He ordered accused to go to his quarters
and the enlisted men driving to return the vehicle to the pool., He
then went to accused's tent and ta.lked to him, during which oconver=
sation accused said, :

"he was going to get drunk every dsy until he
started flying again or something to that effect".

From his appearance and condition, witness estimated "he was in-
toxicated to a degree", and after telling him to remain in his quarters,
witness returned to bed (R25)s First Lieutenant Williem L. Mosby of
320th Bomb Group (R26) testified that he lived in the seme tent with
accuged (R28), who came in the tent the night of 15 November 1944
'about elight o'clock and talked with him for about a half-hour® and
then came in agein a little after midnight that night, Acocused had
been drinking (R27). They talked a while and Mosby tried to keep

him from going out agein (R28)e In Mosby's opinion, he was not

sober (R29,32). A Captain Davis came to the tent asking the cause

of the commotion and told them to go to bed (R29)e The commoction

and noise was ceused by witness tussling with accused and ancther
officer who also lived with them. Witness wae trying to keep them
from leaving the temt (R30) because it was late and there was a
mission next morning (R31). Accused did leave the tent a few minutes
later (R30). First Lieutenant Williem J. Murray, Jr., 320th Bomb
Group (R32) who, with accused ard Lieutenants Mosby and O'Hara occupied
‘& tent together, testified that on the night of 15 November, he re-
turned to the tent a little after ten o'clock and went to bede

Mosby was getting reedy for bed and accused and O'Hara were. in the
tents Sometime later an enlisted men, Private Eielson of their organ-
ization, entered the tent where the only light was one candle (R33,
35-36)s "As far as I ocould make out from my position in the tent’
they hed a few drinks together" (R33). There was the noise of glasses
and ‘bottle and finally the private wanted them to go out with him to
get more to drink, As both accused and O'Hara hed been restricted

and were only getting into more trouble by leaving, Mosby tried to
. stop them,which led to a "rough and ,tumble wrestling match"., The
disturbance,lasting for ebout two hours, could be heerd 75 yards aweye
At that time Captein West came in end ordered them to go to bed.

A fow minutes before,Captain Davis haed come in and told them to stop
the noises From inside the tent the noise was loude Accused dig

not behave in a normsal manner, would not listen to resson and in
Murray's opinion was not sober (R34).
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Private Kenneth Eielson, 443réd Bomb Squadron, 320th Bomb

Group, testified that on 15 November he hed been uptown and was a
"1ittle bit drunk™ (R37,39)e He walked into accused's tent and sat
downe Lieutenants O'Hare, Murray, Mosby and accused were present.
He hed & bottle of sweet wine and in the 10 to 15 minutes he stayed
in the tent he "took a drink once in a while and passed it arouni"
(R37). He passed it to accused "and we each had a drink out of it"
(R38), but he later stated thaet he did not see accused drick out of -

" the bottle (R39-40)e Accused is an old friend and he just walked
into the tent without invitation (R41).

. Lieutenant Colonel Ashley E. Woolridge, 320th Bomb Group
had a jeep (R42), property of the United States (R48), dispatched to
him sbout nine o'clock on the night of 15 December (November) 1544
(R42,46-47) from the motor pool and went to the Chateau of the 443rd
in Alserey, France, staying there sbout an hour (R42), leaving the
vehicle mear the south entrance of the Chateaus It was gone when he
cemo oute Je had given no ore permission to use ite On the sems
night, Privete Elelson waes with accused and they, with O'Hara, got
into a jeep meer the Chatesu in Aiserey, France (R43). It belonged
to 320th Bomb Group headquarters and they drove it around for a healf
hour, accused doing some of the driving (R44-45), WNo permission was
asked of enyons to take the wehicle which they left at a gateway into
the Chateau (R44). On a search for the vehicle next day, it was
found behind same buildings in the village of Aiserey (R49),

4, Accused was sworn as the only defense witness (R52)s, He
testified that he left the post with Lieutenant O'Hara aroumd four .
o'clock in the afternoon of 3 November 1944, He hald flown no missions
for ten days,and no mission for 4 November had been scheduled when
they lefte. He testified thet he lknew of nothing requiring them to
return to the base at eny specified time or that express permission
was required to remain sway after midnight. They went to a town (R53)
about 20 miles distant and spent the night theres. About eight ofclock
the next morning, O'Hara called the 443rd Orderly Room and learned
that the mission had been changed from 1015 briefing to 0815 and if -
they were on the schejule they could not make it back in time as the
post was an hour's travel away. The policy was that if the first:
pilot did not attend the briefing he would not be permitted to take
" off (R54). So they remained in town, returning sometime after supper
of that day, when they were restrictede On 15 November, when he had
a friendly wrestling match with Mosby and O'Hare, they had been
drinking in their tent every day since 4 November. He d4id not know
at the tims why they were wrestling, but later found out that Mosby
was trying to keep them in the tent,which was darke The next thing
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that occurred was that they were sitting outside in a jeep of which
" Private Eielson was the driver (R55). The motor was running and the
‘lights were on when Captain West ceme rumning out in his pajamas
telling them to get out, which accused did, and was then ordered back
to his tent, which order he obeyed (R56). He testified about his
military service extending over a period in excess of five years
ineluding training and said that because of his troubles in the army
and at home he had been drinking a lot. He admitted he 3id not check
* the bulletin boards of his organization before he left the area dout
1600 hours 3 November (R59) and that he assumed he had the privilege
of being away from his station at any tims just so they got back in
time for their scheduled mission (R60), the times for which varied.
They hitch=hiked to the town of Bastia and expected to return in the
sams mannere While in town they were drinking all day and until one
or one-thirty in the morninge. O'Hara called the "443rd"™ ebout eight
o'clock and when they found the mission scheduled for 0815 briefing,
a8 it was impossible to return by that time, they remained in town
(R62). He knew it was his duty.to examine the bulletin board and that
the notices are posted somewhere between ten o'clock and midnight (R64).

5o Article of War 61 provides thatbs

"any person subjsct to military lew who fails to
repair at the fixed time to the properly appointed
place of duty, or goes from the same without proper
leave, or sbsents himsolf from his command, guari,
quarters, station or camp without proper leavs,
shall be punished as a ¢ourt-martial may direct",

The record of trial shows without question that accussd left his station
and camp area around four o'clock on the afternoon of 3 November without
proper leave, permission, or notice to enyone, in fact, without even
checking the bulletin boards, and hitch~hiked to a towm twent'y miles
distant where he spent most of that night and the next dey drinking.
- The evidence clearly and substantially supports the findings of guilty

of Charge I and its first four specifications ang Specificat:.on 5 as
amended

"One transaction, or what is substantially one trans-
actlion, should not be made the basis for an un-
reasonable multiplication of charges against one
person” (MCM, 1928, par.27, pel17).

Here the first four specifications describe four distinct offenses
which 1f not so charged, on proper objection might not have been shom
in aggravation of the absence without leave., The dupliocation of the
charges does not affect the legal propriety of the sentence and the

findings of guilty of the specification need not be disturbed (cM 228838,

Mitchell). .
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The svidence of his drinking with the enlisted man is not
quite as direct and plainly the witnesses were reluctant to testify
against accused. From the testimony of the sound of bottle and
glasses and the fact that accussd was a friend of the enlisted men
and of the other incidents of the evening, the inference is com=-
pelling in the gbsence of any denial by accused, that he did drink
jmtoxicating liquor with Private Eielson. While the reluctant
witnesses would not say accused was drunk, they did say he was not -
sober. He himself states he drank in his tent every day from 4
November -on and that he was going to get drunk every day until he
started flying sgaine .This and his statement that he 4id not kmow
until later why they were wrestling and that Privats Eielson was the
Jjeep driver ars all substantial evidence in support of the court's .
finding that accused was drunk at the time. The drinking, the loud
talking, the wrestling rough and tumble, and the other incidents of
disturbance which continued for a period of two hours and could be
heard for some distance and quieted down only after it had awakened
and attracted the attention of two different officers are all compe-
tent and substantial evidence that accused was disorderly in oa.mp
as well as drunk.

The evidence-shows and acousei admits that he was founa
in a jesp which the evidence shows had been taken wrongfully and
without permission and Private Eielson testified that accusel rode
ground in it with him, driving it soms of the time. Accused does
not explain what he was doing in the jeep or how he came there.
As accused and the other occupants of the jeep had been together in
his tent during the evening, the natural presumption is that they all,
including accused, were equally guilty of the wrongful teking and
use of the car. These ars all questions of fact sclely within the
jurisdiction of the court to decide and where substantially supported
by the evidence as here, their findings of guilty will not be dis-
turbed by the Board of Review (cx ETO 503, Richmond)e

6e The chargs sheet shcws accusged to be 26 ysars nine months
of age. Without prior service, he enlisted in the Regular Army
25 November 1940 and was eppolnted e second lieutenant 3 November 1943,

7e The court was legally constituted and had jurisdiction of
the person and offensss, No errors injuriously affecting the sub=-
stantial rights of accused were committed during the triale The
Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sentence,

8¢ Conviction of an of fense under either Article of War 61 or
96 is punlishable at the discretion of the courte Designation of the
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Eastern Branch, United States Disclplinary Barracks as the place of
confinement 1s proper (Cir.210, WD, 14 Septe 1943, sec.VI as amended).

.y \
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1st Inde

War Department, Branch Office of The Judge Advocate General with the

European Theater. 9 ALS 1949 TO:t Commanding General,
United States Forces, European Theater, APO 887, U, S. Army,

l. In the ocase of First Lieutenant JOSEPH S, PETROSKI (0-814749),
443rd Bombardment Squadron, 320th Bombardment Group (M), attention is
invited to the foregoing holding by the Board of Revliew that the
rocord of trial i legally sufficient to support the findings of
guilty and the sentence, which holding is hereby approved. Under

the provisions of Article of War 50}, you now have authority to order
"~ execution of the sentence,

2+ When coples of the published order are forwarded to this
office, they should be accompanisd by the foregoing holding and this
indorsements The file number of the record in this office is CM ETO
10721e For convenience of reference, please place that number in
bracksts at the end of the order: (CM ETO 10721). '

TV liee

Brigadier General, United States Arny,
. Assigtant Judge Advoocate General,

_( Sentence ordered executed, GCMO 343, ET0," 25 Aug 1945).

- 1 -
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Branch Office of The Judge Advocate Genersal

with the
European Theater
APO 887
BOARD OF KEVIET NO. 1 16 2001045

Cd ETO 10728

UNITED STATES) XIX CORPS

) ,
Vo ) Trial by GCM, convened at Korschenbroich

: ) and Oschersleben (Bode), Germany, 2,22

Private CURLY 0. KEENAN )) ' April 1945, Sentence: Dishonorabls
(34640514), Battery A, ) discharge (suspended), total forfeitures
351st Field Artillery . ) and confinement at hard labor for 15
Battalion g years. Loire Diseiplinary Training

Center, Ls Mans, Francs.

HOLDING by BORD OF REVIEW NO, 1 4.
RITER, BURROW and STEVENS, Judge Advocatas

1+ The record of trial in the case of the soldier named above
has been examined in the Branch Office of The Judge Advocate General
with the Buropean Theater and there found legally insufficient to
support the findings and sentence in parte. The record of trial has
now been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of
said Branch Office. . .

2. Accused was tried upon the following Charge and Specificafionz
CHARGE: Violation of the 93rd Article of War.

Specification: In that Private Curley O. Keenan,
Battery "A", 351st Field Artillery Battalion,
did, at or near Neuss, Germany, on or about 11
March 1945, with intent to.commit a felony, viz.,”
rape, comnit an assault upon Fraulein Leni
Kaspar, by willfully and feloniously striking
the said Fraulein Kaspar on the face with his
hand, forecing her to lie down and lifting up
her dress, .
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He pleaded not guilty and was found guilty of the Charge and Speécifi-
cation. No evidence of previous convictions was introduced. He was
sentenced to be dishonorably discharged the service, to forfeit all
pay and allowances dues or to become due, and to be confined at hard
labor, at .such place as the reviewing authority may direct, for 15
yearse The reviewing authority mpproved the senteace and ordered
it executed but muspended the execution of that portion thereof ad-
judging dishonorable discharge until the soldier's release from con-
finement and designated the Loire Disciplinary Training Center, Le
Mang, France, as the place of confinement.

The proceedings were published in Gemeral Court-Martial
Orders No, 10, Headguarters XIX Corps, APO 270, 28 April 1945,

3. The following material and undisputed facts were established
by the prosecution:

Shortly after 9 am ‘on 11 March 1945, Frau Margaret Kerres
and Fraulein Leni Kaspar, both of whom lived near Neuss, Germany,"
were on their way on foot to a hospital to visit their son and mother,
respectively (R7,9,11,12; Pros.Ex.B), When they passed an artillery
battery installation they were halted by a colored soldier armed
with a carbine (R7,11; Pros.Ex.B), identified by both womem, before
and at the trial, as accused (R9,12-13), By motioning with his weapon,
he indicated that they were not to continue in the direction in which
they were walking, and,directed them, against their will, to precede
him along a path leading from the main road to a wooded area (R7-8,
11-12), After the three entered the woods, he pointed his carbine
at the ground to indicate that Fraulein Kaspar should lie down.

When she remonstrated, he repeated his direotion. She screamed and
he loaded his weapon, which he pointed at the women. He directed
Frau Kerres to look the other way and Fraulein Kaspar to come toward
him (R7,12). The two women dropped to their knees and pleaded for
mercy, but accused insisted that Fraulein Kaspar lie down. She
screamed again and he slapped her on the face with sufficient force
to discolor it temporarily. He directed Frau Kerres to turn around
and look away from them or he would shoot her. He placed his hands
on Fraulein Kaspar's shoulders, pushed her over on her back and while
-she was in that position raised her dress to a point above her knees.
‘During the last mentioned act she screamed a third time, "fiercely
at the top of her voice'". Accused fired his carbine andboth women
stood up and endeavored to explain that they wished to go to the
hospital. He motioned that they might depart whereupon he went in
one direction and the two women in another, after which they com-
plained of the assault to a white soldier about 100 or 200 meters
from the scena (R7,10,12-13; Pros.Ex.B). The victim testified that
accused at no time loosened any of his clothing (R13). Both women
were very nervous during the episode (R7,12). ‘ ,

SRR
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A soldier of accused's battery, from a distance of ebout 150
feet, saw him following two women down the lane and several minutes
‘thereafter heard what sounded like a woman's soream (Pros.Ex.A). An
officer of the 75l1st Field Artillery Battalion, from a distance of
about 300 yards, saw accused stop the women and accompany them to
the woods, saw the women fall to their knees and saw accused strike
one of them on the face. He heard screams. Accused, whom he found
near the scene buttoning his trousers and buckling his belt, stated
he had just defecated but the officer found no evidence to corro-
borate him (Pros.Ex.B)e

4. The defense stated that accused's rights were explained to
him and that he elected to remain silent, and offered no evidence
(R15).

6+.- The evidence establishes en assault and battery by accused
upon Fraulein Leni Kaspar at the time and place allegeds The only
question for determination, is whether the evidence is sufficiemt to
establish that accused's acts constitubed assault with intent to
comnit rape. The vital elements of that offense are:

"1(1) an assault, (2) an intent to have carnal
knowledge of the female, and (3) a purpose
to carry into effect this intent with force
and against the consent of the femals. Dorsey
v. State, 108 Ga. 477, 34 S.E.135' (Hammond
v. United States (App.D.G. 1942), 127 F(2nd)
752,755)" (Cit ETO 10097, Rosas).

In approving the foregoing language the Board of Review stated in
.CM ETO 10097, Roszas, sugra-

"The Board of Review is of the opinion that the
above requirements must be rigorously applied
and that no soldier should be convicted of the
offense unless all elements are proved by com-
pelling evidence in the record of trial®,

The Haimond case continues with the following language:

"The assault must be such as to show a purpose
to have sexual intercourse despite resistance,
snd the consent of the female must be wanting,
* # * there must be some overt act in addition
‘40 the intent, * * * which, in connection with

s aNEnTIAL


http:Review.is
http:determination.is

(9k)

the intent, comnstitutes the attempt. * * * There
must be an intent to use such force and violence
as may be necessary to overcome resistance * * %,
Wharton's Criminal Law, Vol. 1, 12th Ed,, sec.748.

* % = Bxcept that he ZFbpellant used his hand to
touch the body ZE}ivate parts/ of the girl, he did
nothing to carry out a carnal purpose. * * * That
he had & lustful desire is not emough. There must
‘have been the intent to ravish if the desire were
denjed * * * to warrant conviction the evidence must
show beyond a reasonable doubt that intercourse was
the immediate design and that force was intended to
its accomplishment. In the instant case, it can just
as well be assumed that appellant's purpose was to
look or to fondle or to have intercourse if consent
were forthcoming, rather than to ravish" (HAmmoud Te
United States, supra, at p.753)

' With regard to proof of the requisite inteat, Winthrop's language is
relevant:

"The intent will be demorstrated by the character and
degree of the violence employed, the language, threats,
demonstrations, and emtire conduct of the accused,
the place, time. and other-eircumstances of the at-
tempt, etc." (Winthrop's Military Law and Precedents
(Reprint, 1920), p.608).

f
Under the Manual for Courts-Martial, 1928,

YIndecent advances, importunities however earnest;
mere threats * % * do not amount to this offense,
* * % the man must intend to overcome any resis-
tence by force, actual or comstrustive, and pene-
trate the woman's person. Any less intent will
not suffice, : ’

Once an assault with intent to rape is made, it
is no defense that the man voluntarily desisted"
- (MCM, 1928, par.1491, p.l179).

Accused, a complete stranger to both, forced the victim and her com-
panion at the point of a gun and against their will to apoint in a

oo REATIA
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wood within hearing distance of soldiers some 100 - 200 meters distaxnt,
where with his carbine he directed the victim to lie down. When the
girl screamed, he loaded the weapon, pointed it at both women, sand
directed the older to look away and the youmger to come to him, On
their knees, they pleaded for mercy, but accused persisted and re-
peated his direction to the girl to lie down. She screamed again,

he slapped her face violently, again ordered her companion to turn
.away on pain of being shot, pushed the girl onto her back, and raised
her dress above her knees, when she screamed once more, this time

at the top of her voice. Accused fired his gun and the victim and
her companion took advantage of the opportunity to arise and renew
their plea for releaae, whereupon accused desisted and permitted them
to leave.

The court was Jjustified in inferring from ‘mccused's direc-
tions to the victim's companion to turn away and to the victim to
tlie down and from his pushing her onto her back and raising her dress
that he was motivated by & desire to have sexuel intercourse with
the girl, No other purpose is reasonably atiritutable to hims, These
and other circumstances further indicate, beyond reasonable doubt,
that accused, at the time he struck the girl in the face, pushed
her onto her back and raised her dress, intended to effectuate his
design to have intercourse with her despite her resistance and to
‘overcome any such resistance with such force or terrohization or
both as might prove necessary. From the stert he threatened and
obviously terrorigzed the girl and her companion with his carbine. -
He committed a series of violent acts calculated progressively to
force his victim to submit to intercourse and did not desist in his
attempt to gain his ends until the girl scresmed so vociferously that
he must have been well aware of the likelihood of soldiersin the
vicinity hearing her end coming to her aid, to his embarrassment.

" In his anger or fear he fired his rifle and then, more apprehensive
" than ever of the approach of outsiders, desisted in his lustful en-
terprise to avoid detection and punishments Actually the screans
were heard by military personnel, The couwrt could well conclude
that at this point the assault with intent to commit rape was com-
plete; that up to this point "intercourse was his immediate design
and * * » force was intended to its accomplishment™, The fact that
he desisted, the reason for which was so clear, is no defense under
the circumstances. Had the girl not continued her screaming and in-

_creased it to the point of jeopardizing the.success of accused's
lustful venture, the only reasonable conclusion under the circumstances
is that he would have persisted in its accomplishment, which very
clearly would have constituted rape (cM ETO 14256, Barkley, and
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authorities therein cited). The attempt was interrupted by circum-
stences independent of his will (MCM, 1928, par.1491, p.179, par.
152¢, P.150). The testimony of the German women, corroborated by -
depositions of an American goldier and an Americen officer, stends
unimpeacheds The Board of Review is of the opinion that all elements
of the offense were proved by compelling evidence and that the re-
quired stendards of proof were met (CM ETO 4386, Green and Phillips;
CM ETO 10097, Rosas; and authorities cited in those qases).

6, The record shows (RZ) that the charges were served on ac-
cused only four days before the trial, but that the defense specifi-
cally consented to trial at such time (R6)e Under such circumstances,
no prejudice to accused's substantial rights is disclosed and the
irregularity may be disregarded (CM ETO 8083, Cubley, and authorities
therein cited).

7« The charge sheet shows that accused is 23 years eight months -
of age and was inducted 27 December 1942 at Fort Jackson, South _
Carclina, to serve for the duration of the war and six months, He
had no prior service. -

-

8. The court was legally constituted and had jurisdiction of
the person and offense, No errors injuriously affecting the substan-
tial rights of accused were committed during the trial. The Board
of Review is of the opinion that the record of trial is legally suf-
ficlent to support the findings of guilty and the sentence,

9. The designation of the Loire Disciplinary Training Center,
Le M8, France, as the place of confinement is proper (Ltr., Hqe
European Theater of Operations, AG 252 Op,PM, 25 May 1945).

Judgo Advocate

: /é /- :éz)ﬁbﬂnc Judge Advocate
) % L2 d é Qz':,‘ééggi _/!Judge Advocate
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. Branch Office of The Judge Advocate Genersl

with the !
European Theater of Operations
APO 887
BOARD OF REVIEW KO, 1 _ 18 MAY 1945
Cl1 ETO 10740
UNITED STATES ) VOISE SECTION, COMMUNICATIONS ZOKE
g EURCPEAN THEATER OF OPERATIONS
Ve ’ :
L _ ) Trial by GCM, convened at Reims,
Private First Class ALVIN R, ) France, 13 March 1945. Sentence:
ROLLINS (34716953), 306th - ) To be hanged by the neck until
Quartermaster Railhead Com= ) dead.
pany ' )

HOLDING by BOARD COF REVIEW NO,1
RITER, BURROW and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review, and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European Theater
of Operations.

2. Accused was trled upon the following Charge and specifica-
tions: '

'CHARGE: Violation of the 92nd Article of War.

Specification 1¢ In that Private First Class Alvin
R. Rollins, 306th Quartermaster Railhead Company,
‘did, at Troyes, France, on or about 23 February
1945, with malice aforethought, willfully, de-
liberately, feloniously, unlawfully, and with
premeditation kill one Private First Class John
H, Hoogewinrd, a human being by shooting him
with a pistol.
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Specification 2: In that % * % did, at Troyes,
France, .on or about 23 February 1945, with
malice aforethought, willfully, deliberately,
feloniously, unlawfully, and with premedita-
tion kill one Sergeant Royce A, Judd, Jr., a
human being by shooting him with a pistol.

He pleaded not guilty and, all of the members of the court present
at the time the vote was taken concurring, was found guilty of the
Charge and both specifications thereunder. No evidence of previous
convictions was introduced. All of the members of the court present
at the time the vote was taken concurring, he was sentenced to be
hanged by the neck until dead. The reviewing authority, the Command-
ing General, Cise Section, Commumications Zone, FPuropean Theater of
Cperations, approved the sentence and forwarded the record of trial
for action under Article of War 48, The confirming authority, the
Commanding General, European Theater of Operations, confirmed the
sentence end withheld the order directing execution thereof pursuant
to Article of War 50%.

3. . Prosecution's evidence showed substantially the following:

On 23 February 1945, accused, a colored soldier, was a mem-
ber of the 306th Quartermaster Railhead Company, then ststioned near
Troyes, France (R9,29,41). On that dey he was restricted becauss o
the failure of his squad room to pass an inspection (R42-43,48).
Nevertheless, in the evening, he went to Cafe "Number 27" which was
off 1limits, in Troyes, where he met Private E, C, Williams of his
company (R7-8,9,29-30; Pros.Ex.A)., While they were there, a jeep
arrived outside and someone in the cafe cried "M.P.'s", Accused

- thereupon proceeded toward a door at the rear of the room as Ser-
geant Royce A. Judd, Jr., a military policeman of the Guard Platoon,
Headquarters Company, European Civil Affairs Division, entered the
cafe and said "Just a minute" (K7-8,19,25-26,30), Accused stopped
and Judd said "I got to take you dovm. Don't you know it is off
1imits?", Accused replied that he did not because he saw no sign
on the entrance door and pleaded with Judd to "give him a break".
Judd stated he could not do that and would have to take accused to
the desk sergeant who might grant his request (R8,20,21,30). Ac-
cused inquired if this were because of his color and the sergeant
replied "No, he would take ody in that he found in this place'
(r9,20)., Thereupon Corporal Victor H. Paul, another military
policeman of the Guard Platoon, who was standing just inside the
door, placed his hand upon his holster and accused assured him he
did not need to "go for" his gun (R7,9,17,30,34). Judd said "Let's
go", took accused by the arm and conducted him outside to the jeep
in which was sitting the driver, Private First Class John H., Hoogewind,
also of the Guard Platoon. They were followed by Williams and Paul
who placed Williams in custody (R7,9,26,30).
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They all entered the jeep and the five occupants sat in
the following order: On the front seat Hoogewind, the driver,
was behind the wheel, Williams, unarmed, was on his right, and
Paul sat on the right of 17illiams, On the rear seat Judd sat on
the left and accused (who by his own testimony was armed with a
German pistol (R54-55; Pros.Ex.P)), sat on the right (R9-1C,31,
35,36,38; Pros.Ex.B)., When the jeep had moved a short distance,
a shot was fired from behind the front seat at very close range.
Paul immediately started to throw himself from the jeep when an-
other shot came from behind and passed by his head., As he fell
out of the jeep his foot was canght under the dashboard and he
was dragged along the street for from 20 to 30 feet by the jeep
which stopped when it struck a wall. During this time a number
of other shots were fired from the jeep (R10-11,18-19,32,35).
When the jeep stopped, Williams and accused left it and ran down
the street in the direction opposite from that in which the jeep
faced, Williams asked accused "What did you kill those M.P.'s
for" to which he replied "he was restricted and he would not
get ninety more days restriction", After they rounded a corner
they were halted by two military policemen and accused fired two
. shots,. Williams ran back to camp but Rollins turned off before
arriving there. The following morning accused warned Williams
"Don't sey nothing about what happened last hight" (R11,32-33).

Paul testifled that after extricating his foot from
the jeep (at about 2210 hours) he discovered Hoogewind, who was
slumped back from the wheel, bleeding from the head and from the
left jaw, and Judd, who was also slumped down, bleeding from the
neck, Paul stopped a passing geep which took him with the two
victins to a hospital (R12-13). At 2230 hours, Judd was dead
and Hoogewind was dying as a result of the wounds (R26). Autopsies
made on 25 February disclosed the following: Judd's death re-
sulted from a wound caused by a bullet which entered the right
‘side of the neck from close range, as indicted by powder burns,
completely destroyed the jugular veln, causing a large hemorrhege,
_and emerged from the left side of the neck (R23). Hoogewind's
death was caused by a bullet which entered the right side of
the head at the rear on a line with the ear, turned over in its
course, badly fracturing the boney casing of the head and caus-
ing hemorrhage, and emerged on the left side of the head about
on the level of the hairline. Powder burns at the point of entry
indicated that this bullet also was fired at close range.
Hoogewind was further wounded by another bullet which entered his
shoulder at the right side of the back and emerged Just benesth
the clavicle (R24). His helmet liner was found by Paul, on the
night of the shooting, in the street to the left of the jeep even
with the driver's seat. There was a bullet hole of entry in the
rear)of the liner and a hole of exit in the front (R15-16; Pros.
Ex,G). E
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The following exhibits and testimony were introduced
with respect to the identity of accused as the slayer of the two
military police:

Pros,Exs, C-F, inclusive, four empty cartridges
marked "42 hla St £ 7", (except D, marked "42
aux S 34"), found by Paul on the floor in the
back of the jeep between 2300 and 2330 hours on
the night of the shooting (R13-14,21).

Pros. Ex,K, freshly fired bullet, .35 to .38
caliber, found by commanding officer of victims!
Guard Platoon about 0900 hours, 24 February,
across the street from a pool of blood found
near Cafe Number 27, There was blcod on the
bullet when found (R26-27).

Pros,Exs.M and N, two live rounds of "P 38"
(German) ammmition, found in overcoat, admitted
by accused to be his, during investigation 24
February (R43-46),(admitted by accused in his
testimony to be for his pistol (R57,61)).
(Examination of each of the foregoing exhibits
disclosed that they are the same caliber, to
wit: .35 to .38).

Pros;Ex.P, Pistol, Automatic, Luger, 1940 model
ZR62;, iidentified by accused in his testimony -
as his, which he carried with him to town on
the night in question (R54-55)).

Accused was positdiwely identified as the soldier in the resr of the
jeep on the night in question, by both Paul (R17) and Williams (R38).

4. The following evidence, in substance, was introduced for
the defense:

During the year accused was s member of the 306th Quarter-
master Rallhead Company he was rated excellent by his company come
mander (R47)and his reputation in the company was good (R49).. H
was entitled to wear a battle star (R48).

After a full explanation of his rights (R46-47), accused
elected to take the stand as a witness in his own behalf (R.9). He
testified in pertinent summsary as follows: He was restricted on
the day in question (R49) and went to town for the purpose of secur-
ing sexual intercourse. He met and drank with Williams in a cafe
and they decided to return to camp (R50). He did not remember how
much he drank (R51). When they started out they heard a jeep, the
proprietress said "M.P.'s" and vointed to the back, and the military
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police entered and asked them what they were doing - "Didn't we
know the place was off limits™, Accused replied he saw no sign

on the entrance door. One of the military police pulled a gun

and accused told him "No need for the gun because I wasn't running®,
whereupon he put it down and said "Let's go"., One of them caught
accused by the arm, "rushed" him out of the cafe and pushed him
into the jeep (R503. They did not tell him he was under arrest
(R58-59). The next thing he remembered was leaving the jeep and °*
running away with Williams, He did not remember saying anything -
to Willlams at this time. On the corner two men halted them and
when Williams moved on, one of them threatened to shoot him if

he did not stop, whereupon Williams fired at him (R50-51), with

a revolver (Réos. They returned to camp. He denied saying any-
thing to Williams the following morning about what occurred on the
night in question. On that day Paul twice picked accused out of

a lineup as "the man', ’

Upon cross-examination, he admitted carrying his pistol
(Pros.Ex,P) when he went to town and remembered telling somecne
that he fired one or two shots on the night in question, but did
not remember actually firing his weapon or whether he had it after -
Funning down the street (R54-55,62). Although he adquired the
pistol in July, he never fired it (R60-61,62). He did not remember
seeing it in the hands of his company copmander or of the Criminal
Investigation Division agent-or making a statement to the latter
sbout firing it (R55). He stated, however, that he answered ques-
tions sbout the gun voluntarily and that no duress or promises were
used (R56). He merely opened up the gun a little and looked at
it, but did not "field strip" it (R57,61-62). He admitted having
the two live rounds, Pros,Exs.M and H, and that they were for his
pistol, but he did not know whether it was loaded (R57,6l). The
purpose for which he left camp on the night in question was to
sell the pistol to a man with whom he had made an egreement (R58-
59). He did not remember 'illiams getting into the jeep, or who
sat with him (accused), but remembered sitting in the back (R58).
He heard no shots before he left the jeep (R60), but when he ran
away he heard shots fired (R58). The time he did not remember
clearly was when he was moving from the cafe and shoved into the
Jeep., He had similar "blackouts" after 23 February but not before.

5. In rebuttal, the prosecution introduced testimony of
accused's company commander that accused dlsassembled and then
reassenbled Pros.Ex,P while in custody in the presence of witness
and an agent of the Criminal Investigation Division who compli-
mented him on his speed (R63). The agent then asked him "Is that
the gun" and accused stated "That is the gun" (Ré4).

6. Murder is the killing of a human being with malice afore-.
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thought and without legal justification or excuse. ' The malice
mey exist at the time the act is committed and may consist of
knowledge that ‘the act which causes death will probably cause
death or grievous bodily harm (MCM, 1928, par.l/8g, pp.162-164).
The law presumes malice where a deadly wéapon is used in a manner
likely to and does in fact cause death (1 Yharton's Criminal

Law (12th Ed.1932), sec./26, pp.654-655), and an intent to kill
may be inferred from an act of the accused which manifests a
reckless disregard of human life (40 CJS, sec.44, p.905, sec,
79b, Pp.943-944)., Malice may consist of A

"an intent to oppose force to an officer
oY other person lawfully engaged in the
duty of arresting, keeping in custody,

or imprisoning any person, % * % pro-
vided the offender has notice that the
person killed is such officer or other
person so employed" (MCM, 1928, par.148a,

p.164; CM ETO 4949, Robbins, Jr.).

The circumstances surrounding the killing of the two military
police, Private Firet Class Hoogewind and Sergeant Judd, leave

no reasonable doubt that accused was guilty of the murder of each
as charged. His identity as the soldier involved is fully estab-
lished by the third military policeman, Corporal Peul, by accused's
companion, Willlams, and by hls own testimony. The evidence shows
that he endeavored to evade the military police when they entered
the cafe and had an altercation with them concerning his knowledge
that the cafe was off limits., He requested lenlent treatmeni but
Judd told him that such request should be addressed to the desk
sergeant, forelbly ejected him from the cafe and placed him in

the jeep for the purpose of teking him to the eergeant. Accused's
testimony subatantially accorded with the foregoing, but he claimed
that he could remember nothing after entering the Jeep until he
left it. No sooner had the jeep started than a shot was fired,
followed shortly thereafter by another toward the front and then
by several more, The proof that Judd was shot at close range in
the right side of the head and that Hoogewind, the driver, wae

shot by one bullet, also fired at close range, in the right rear

of his head and by another in the rear of his shoulder, indicates that
the shots must have come from spproximately where accused was site
ting at the right rear. The four empty cartridges found in the
rear of the Jeep, the freshly fired bullet found near the scene and
the two live rounds found in accused's overcoat all of which were
suitable for use in the German pistol with which he was armed,
identify him as the killer. It is'apparent that he was motivated
by anger and a continuous desire to reslst arrest and to escapes the
custody of his victims, He chose a summary and brutal method of
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effectuating his motive, thereby causing their deaths., No issue
of intoxication was raised by the evidence and the court was
warranted in belleving, notwithstanding his testimony to the con-
trary, that he was fully conscicus and aware of what he was doing
at the time of his acts. In the opinion of the Board of Review,
the record contalns convincing evidence of his guilt of each of
the murders alleged (CM ETO 3200, Price; CM ETO 4949, Robbins, Jr.;
CM ETO 5764, Lilly, et al;and authoritiss cited in those cases).

: 7. The charge sheet shows that accused 1s 20 years three

months of age and was inducted 15 June 1943 at Camp Forrest, Tenne-
sses, to serve for the duration of the war plus six months. He
had no prior service, L

8, The court was legally constituted and had jurisdiction of
the person and offense, No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sen~
tence, o

9. The penalty for murder is death or such other punishment
as the court-martial may direct (AW 92),

y y
‘/’Z’*ﬁﬁ ___ Judge Advocate

/fl/mziéﬁmo«f ' Judge Advocate
vt RMrng f, e sarocate
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War Department, Branch Office of The Jud lge Advocate General with
the European Theater of Operations, 8 MAY 1945 TO: Commanding
General, Europesn Theater of Operations, APO 887, U, S, Army.

l, In the case of Private First Class ALVIN R, ROLLINS
(34716953), 306th Quartermaster Railhead Company, attention is
invited to the foregoing holding by the Board of Review that
the record of trial is legally sufficient to support the find-
ings of gullty and the sentence, which holding i1s hereby approved.
Under the provisions of Article of War 503, you now have auth-
ority to order execution of the sentence.

2. When coples of the published order are forwarded to
this office, they should be accompanied by the foregoing hold-
ing, this indorsement and the record of trial which 1s delivered
to you herewith. The file number of the record in this office
is CM ETO 10740. For convenience of reference, please place
that number in brackets at the end of the order: (CM ETO 10740).

3. Should the sentence gs-imposed by the court and con-
firmsd by you be carried into executlon, it is requested that a
full copy of the proceedings be forwarded to this office in ordex-
that its files may be completo.

't Brigaifer General, United States nz-nqg
~1~/Asstitant Judge Advocate Generalt

( Sentence ordered executed. GCMO 180, ETO, 26 May 1945).
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Branch Office of The Judge Advocate General
with the
Furopean Theater of Operations ,
APO 887

BOARD OF REVIEW 3O, 1 1.9 MAY 1545
CM ETO 10741 - |

UNITED STATES FIRST UNITED STATES ARMY
Trial by GCM, convened at Chaud-
fontaine, Belgium, 17 March 1945.
. Sentence: Dishonorsble discharge,
total forfeltures and confinement
at hard labor for life. United
States Penitentiary, Lewisburg,
Pennsylvania,

V.

Privete DE WITT SMITH
(36798512), 3168th Quarter-
master Service Company

Nt S s s et i e e ot

HOLDING by BOARD OF REVIEW NO, 1
RITER, BURROW and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of
the Branch Office of The Judge Advocate General with the European
Theater of Operations.

2. Accused was trisd upon the following Charge and Specifica-
tion: ‘ - .

CHARGE: Violation of the 58th Article of Var.

Specification: In that Private De Witt Smith,
thirty-One Hundred Sixty-Eight Quarter-
master Service Company, did, in the
vicinity of Marolles, France, on or about
8 September 1944, desert the Service of
the United States and did remain sbsent
in desertion until he was apprehended in
Cherbourg, France on or about 27 January
1945,
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He pleaded not guilty and, all of the members of the court present
at the time the vote was taken concurring, was found guilty of the
Charge and Specification., Evidence was introduce of one previous
conviction by summary court for changing the date of his pass stated
to be in violation of Article of War 94. A1l of the members of the
court present at the time the vote was taken concurring, he was sen-
tenced to be shot to death with musketry., The reviewlng authority,
the Commanding General, First United States Army, approved the sen-
ternce, forwarded the record of trisl for action under Article of

Var 48, and, stating that because of the low mentality of the accused
the imposition of the extreme penalty was not considered necessary
in this case, recommended that the sentence be commuted to dishonor-
able discharge,- total forfeitufes, and confinement at hard lsbor in
a Federal penitentiary for a period of 25 years, The confirming
authority, the Commanding General, European Theater of Opersations,
confirmed the sentence, but, owing to special circumstances in the
case and the recommendation for clemency by the reviewing authority,

. commuted the sentence to dishonorsble discharge from the service,

forfelture of all pay and sllowances due or to become.due, and con=
finement at hard labor for the term of his natural life, designated .

- the United States Penitentisry, lewlsburg, Pennsylvania, as the

place of confinement, and withheld the order directing execution of
the sentence pursuant to Article of War 504,

3. Clear, competent evidence for the prosecution established
that on & September 1944, the 3168th Quartermaster Service Company,
of which accused was g member, was located in the vicinity of Marolles,
Frence, that accused was ebsent from his organization from that date
until his spprehension at Cherbourg, France, on 27 January 1945, :
and that he had no permission to be absent during that peried (R7-10).

. 4. Ko evidence was introduced in behalf of accused., After
his rights were explained to him, he elected to make the following
unsworn statement through counsel:

"He left his organization without leave on
the 8th of Septerber intending to be gone
for some time and return, He made varlous
attempts to locate his organization unsuce
cessfully and eventually arrived on the
Cherbourg Feninsula, He went to Cherbourg. .
knowing it was the main supply base, in-
tending there to catch the train or cbtain
from there transportation to bring him

back to the area where he believed his cone .
pany to be; that while attempting to board

a train he was apprehended by a transporta-
tion officer, a captain, and then turned -
over to the military police" (R11l).

-2 | " 10741



OONFINTITIAL
(107)

5. The Manual for Courts-Martial states:

WIf the condition of absence without leave
is much prolonged and there is no satis-
fectory explanation of it, the court will
be Justified in inferring from that alone
an intent to remain permanently absent®
(MCM, 1928, par.130g, p.143).

Here the undisputed evidence shows that accused was abeent for 141
deys from his organization in an active theater of operations 1n a
foreign country end that his absence was terminated by epprehension
by militery authorities, Under these circumstances the court was
justified in finding accused guilty of desertion as charged (CM ETO
1629, Q'Donnell, III Bull. JAG 232; CM ETO 1726, Green; CM ETO 7663,

William

6. The charge sheet shows that accused is 21 years and three
months of age and was inducted 13 April 1943 at Chicago, Illinoils,
to serve for the durstion of the war plus six months. No prior
service is shown. '

7. The court was legally constituted and had jurisdiction of
the person and offense, No errors injuriously affecting the substan=
tial rights of ecused were committed during the trial, The Board
of Review is of the opinion that the record of trial ies legally suf-
ficient to support the findings of guilty and the sentence as com-
muted, : ‘

8, The penalty for deseriion in time of war is death or such
other punishment as a court-martial may direct (AW 58)., Confinement
in a penitentiary is suthorized by Article of Var 42. The designa-
tion of the United States Penitentiary, Lewisburg, Pennsylvanis, as
the place of confinement is proper (Cir.229, ™D, 8 June 1944, sec,

- 11, pars.1b(4), 3b).
42t |
offide ~ Ft" Judge Advocate

%7_&4«( ' Judge Advocate.
(Zﬂ-«f/u[ Z |\ 4% *-(3(«1}/4 Judge Advocate
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1st Ind,

' War Department, Branch Office of The Ju e Advocate General with
the Furopean Theater of Operations. T0: Commanding
General, Europeen Theater of Opers.tions, APO 887, U. S. army.

1, In the case of Private DE WITT SMITH ,(36798512), 3168th
Quartermaster Service Company, attention is ifivited to the fore-
going holding by the Board of Review that the record of trial is
legally sufficient to support the findings of gullty and the sen-
tence as commuted, which holding is hereby approved. Under the
provisions of Article of War 505, you now have suthority to order

" execution of the sentence., ‘

2. Then copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
' this indorsement., The file number of the record in this office
is CM ETO 10741. For convenlence of reference, please place that
number in hrackets at the end of the order: (CM ETO 10’741)

?13;13 General, United States Army,
\o,;Asbe ent Judge Advocate General.

( Sentence as commited ordered executed, acw 187, E10, 28 Mgy 1945). ‘
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Branch Office of The Judge idvocate Jsasral
with the

Suropean Theater

APO 887
18 AUG 1945
YOARD OF RLVI:N ¥O, 3 .

.CM ZT0 10742

UNITED STATES LOIK: SICTION, CORIUMICATIONG ZUXE,
EVROPLAN THRATER OF OPZ-.ATIONS

Ve
Trial by 00X, oconvensd at Le ¥ans,
Transe, 13 Cstodber 1944, Sentense:
Dishonorable dissharge, total fore
feitures and soufinement at hard lador
for 1ife. Dnited States Peniteatiary,
Lewisburg, Peansylvania.

Private LODIS BYRD (34828301),
3117th Guartersaster Service
Company

Wt at? Sttt it ot?

ECLDING by BQARD OF REVIIW NC, 8
VAN BSNSCHCTER, FILL and JULIAN, Judge A‘m.t“

le The reserd of trial in the sase of the soldicr named adove
has been sxamined by the Beerd of Review and the Deard sulmiss this,
$ts holding, te the Assistant Judge Advoeate General in eharge of
the Braneh Offise of The Judge Advesats Ueneral with the European
Theater.

3. Aeeused was tried upen the follewing Charge and Speeiffea-
tien: .

CHARGRs Violation of the 91nd Artiels of flcr.

Spesification: In that Private Lowis Byrd,
$117th Quartermaster Serviee Company did
&% or near a spot on Natienal Highway 187
adout 18 Kilometers toward Bouleire frem
Le lans, France, om or about 183 Septemder
1844, foreidly and felealously, against her
will, have sarnal knulod;o of Meadsme Eliane
Ssalvine,

r'ngq'-r:"{“NT"'l
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The accused pleadsd not guilty and all of the sexbers ¢f the sourt
present when the vete was taken oconourring, was found gullty eof the
Charge and Specifiestion. KXo evidense of previous eonvistions was
introduced. All of the members of the court pres-zt whea the vote
was taken conourring, he wae sentenced to te hanged by the neck
until dead. The roviewing authority approved the sentense and for-
warded the reoord -f trial pursuant to Article of War 48, recomnending
that the sentence Le sorauted te dishonerable discharge, total fore
feitures and eonficement at hard laber for life. The eonfirming authoe
. rity, the Coemanding General, huropean Theater of Cperaticns, cone
firmed the sentenee, but owing to special clrcimatances in the case
and the reeonzendation of the reviewing authority, com=uted it to dis-
honorable discharge from the service, forfeiture of all pay ani allow=
anges due or to beooms due, and confirement at hard lator for the term
of his patural life, dosignated the Inited States Penitentiary, Lewlse
burg, Pennsylvania, as the place of confinement, and withheld the order
direetinz the exeoution of the scatence pursuant to Article of %ar 803.

8. Yvidenge for the Prosecution:

Late in the afternoon on 28 Septeisber 1344, aceused, together
with two other soldiers in the $117th (uartersaster Service Company,
Private Lenard Eryant and Private Calvin L, Prestos, were walking
on Hizhway X=157 about fouwteen kilometers from Bouloire, France,
where they had drunk oonsiderable wine and cognas (R9,18,58,81,84;
Prol.ﬁx.g They were drunk (R21), They met a Freash wowsn, Nadame
Kliane Sealvino, a resident of Pouloire (M%a). The asecused spoke to
her in English which she did not understand, and to indieate that
she did not wish to talk to him she showed hie her wedding ring.

He left and walked ahead with the other two soldiers. ¥hen the four
reashed a deserted part of the road, bordered by pine trees, ascused
ocane back to Kadane Sealvino and tried %o kiss her. §6he resissed and
when he continued im his efforts she eried "help® several times. The
other two soldiers thea joined the acoused and the three foreed her
to keep qiiet by plasing their hands over her mouth and pressiag on
her cheeks. &5he was threwn into a diteh and in the strug;le lost as
sarring and ripped the seam of her ekirt. S5he alse sustained bruises
om her left side whieh were later observed in a nedissl examication,
The thres scldlers then forced her to get up and with one ou sach side
and one behind her they took her into the woods some distanse from
the road where they stopped and two of the soldiers, not the acoused,
made her understand that she was to lie down, 3he lay dom, The
acoused was within ara's length. Cne ol the scldiers took out his
?ockot knife saying, "¥o eompris” (R Pros.Ex.l). The soldier
Bryant) who had the knife then ordered the sscused to do “what he
wanted to do"s The ascused opened his trousers, raiced her olothes
and had soxual intersourse with her (512) for about 16 minutes (R13,
22). ihe did not resist because of her fear of the soldier who held
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the unopened knife in his hand always eloss to her (R13,21, 32). ' The
aooused then got up and lay down nearby and went to slesp. FPreston
then lay oz top of her and tried to have interecurse with her. Duwe
to his inebriated scondition he was not suwscssaful, Brysnt remained
elose by, ‘hen Preston Zave up Bryant had intercourse with her,
Preston then nade a sesond attempt during which she. indicated that
she had to get wp to urinate. 4ll four thsa stood up including the
aosused, 8he kad her shoes in her hand prepared %o run shen the
opportunity presented itself. £he also had the knife. $he had gottsn
it from Bryant as he was on his kness in front of her and about to
penetrate her by yelling "me, no” and takinz the knife (R15,18,28).
8he edged her way over toward the roed and the:n ran sereaainz to the
road where she found a freneh oivilian and o military peliceman who
bad stopped near there, BShe twrned the knife over to the polies and
tried to explain to bim that she had been attasked by eelored mm
(k18,18). Shortly thersafter Bryant was eaptured in the woeds (R27,
29). She fdentified the asoused the following day st & allitary eenp
{x18). Altogether she wmas in the woeds with the men for ene and ene
half hours (R21), She stayed there because of ber fear of the one
who had the knife and threatensd her. 8he 414 not ery out while ia
the woeds for the sazs reanson and because she did not believe anyons
sould hear her (R21,26). The military peliceman dessribed her as
“erying for help, pleading and bLegging for acmething., Shewas in &
nervous, hysterisel condition® (R27). Anothor witnsss who obssrved
her almost immsdiately thersafter dessribed her as "abeut te faimt

® o + hysterical, the side of her fase was scratched and her skirt
torn & » » grying * ¢ » " (230). A medleal offiser exmmined her
about two hours later and found her nerveous snd tearful. There were
ssratches on her right chesk, bruises on beoth hips and seratehen on
her thighs. Tor genitalia revealed mo evidsunce of injury nor ef
spermatosoa. She had a "marital vagina® so that it was impossgidle
to tell whether she had had recent intersourse (Ri2).

. O 30 September 1944 the assused was questiened by two CID
agsats. The two agents testified that he was wot promised any immwmity,
extended any hope of reward, mor threatened in any sanner, Ne was
told that he was aoecused of having rened a Frensh ¢ivilian, that he
bad the right to remain silent, and that if he did say enything it
may be used for or against him in the event the investigatieon resulted
in a trial. The acoused signed a statement that he wmderstecd ha
richts and also a typewritten statement prepared as the result of
informatien supplied the agents by the agcused in which he related
thas he, Bryant and Presten, were walking bagk toward ecamp om Bigh-
wmy W-187 after consideredble d&rinkin; and netised a Treneh girl
walking 1z the same direotion., BHe greeted her andshe sald seasthing
in French ahd peinted %0 her wedding ring. BShortly thereafter brymat
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spprosaked her and gpoke to her and then zradued her by the arm with eme
band and pisced his other over his mouth and made her go into the woods.
" Yo and Preston followsd for quite a distance in the woods., When he -
ssught up to Bryant the girl was lying on her bask with her skirts above
her hips and Dryant was aboud to, and then did, have interocurse with
har. Praston followed. Ths sccussd then had intercourse with her.
Bryant then repeated ths act. 7The acousod and Proston then walked

beok to cazp leaving Bryant with the girl (R33-33,48-49; Pros.:tx.g).

: The statoment was adnitted in evidence over the objeoction

of defense counsel after the accused testified thet he was intimidated
and told to tell the truth, Ne elaimed that the agent had typed the
sted encnt and that half of it was wrong. He was foreed to siga it
(Rez-44,62). ' .

4. Evidemee for the Lefenane:

: Private Calvin L, Preston testifisd that he saw the ascused
en the afterncon of 28 Septexber 1944 eonsume eonsideradle wine and
eognae, mough Lo get drunk aad to make him siek (R67,58). He etarted
to go back to camp. ¥Fhen the witness was asked LI the ascused at any
time thereafter was in the company of a Freugh female eivilian the
law menber, who previously had warned the witness of his rights wder
Article of War 24, ins'ructed the witness not to answer the queation
on ths ground that {t =ight inecrininate hia, A five ninute recess
was then had & the regqiest of Jdefense ocounssl who also represented
the witvess. After the recess, defense counsel annouased that he .
would pot proseed any further with that witnsss "in view of the pecue~
11ar oiroumstances in the case™ (R59,80).

The scsused, after his rights as a witness were fully exphined
to hinm, elescted to testify in his own Lehalf. Yo stated that he and
Brysat and Prestoa went to a cafe and drank eonsiderable wine and eogmas,
Ga the way baek to ocemp they saw & lady on the road. Bryant weat
over to her and grabbed her and weat into the woods (R65). Ne and -
Preston followed right dehind them (k68), He saw the lady lying dewn
with her &ress up end Iryant standing over her with his psnts unbute
toned (R8S), He himself lay down, was siek and fell off to sleep.

Ko was later awakened by Preston and the Wwo returned ta eaxp (RSl.
62). The "lady” wes Medame 3ealvino (582).  Re 4id not see any knife
mor ses Pryant have intereourse with her (566). Instesd of returaing
direotly to the road that led to the eazp they walked a eonsideradle
distance through the woed (E68). Ee 414 not ses any military peliee
* mor koow adbout Bryant's arrest (69). :

’

8. Diseuwssion:s

Repe s the wlawful und nawledge of o weman br.i%g_
asd witheut her geusent, Any pemetration of & weman's gemitals is
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sufficient carual krowledge, whether emission coours or not, The
foroe involved in the act of penetration is alone sufficient where
there is ia faot no consent. .

"More verbal protestat ions and a preteunse of resis-
tanoe are not sufficient to show want of ovnsent,
and where a wonan fails to take such measures to
frustrate the exeoution of & 2an's dasirn as she
is able to, and are called for by the clroumstances,
the {nference may be drawn that she did fn faot
conseat” (MCM, 1922, par.l48b, p.l185).

There was substantial competent evidence of record that elsarly showed
that the asoused did at the tize and plage alleged have siwrnal knowe
ledge of ladame Eliane Sealvine by penetrating heor genitals with his
male organ and that he used foroe to effeet the pemetration. The oanly
debatable elemeat of the offense was that of lack of oonsent. The
viotia soutended that she did not oonsent but that she was attacked
by three eolered soldiers on a publie highway and foreibly dragged

or sarried to a point in the neardy woods where her soreams, if made,
would not be heard and there, because three men were pitted againet
ber and ocae held an unopensd Inife in his hand in a menasing and .
threatening manner, she submitted without further struggle to their
desires., Yer lack of, or eessatiocn of resistance was attributadle

to her fear of death or Zreat bodily harm. If such were the facts
rape was comitted (1 Wharton's Criminal Law (12th K4.,1932), see.
701,pp.942,944; CM ETO 1088, Bell). fler sontenticns wers supported
by the signed stateasnt of the acoused and her general appsaranse

and physieal oonditien after the attack as shomm by several witnesses.
Opposed to this was the aceused's testisony of beling preseat dus not
partioipating in the sexual aste of his companions with the vietim.
There was therefore presented an issue of fast %0 de detarmined by
the sourt. By i%s findings thecourt has resolved this issus against
the asoused and the Board of Review i{s of the opinica that thers fs
sompetent substantial evidence to support the eourt's findings., Ine
asnuch as it was within the exolusive province of the court to detere
nine this fasue of faot, 1t will nmot be disturbed by the Board upon
sppellate review (CX ETO 4194, Seot$; CM KT0 8461, Brymnt).

", 8¢ The eharge shest shows that ascused is 20 years, ten months
of ags and was industed 6 April 1943 at Camp Sheldy, Miselesippi.
Ne prier servise 1s shomm,
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7. The court was legally conastituted snd had jurisdiction eof
the persom and of the offenss., Ho errors injuriocusly alfeoting the
substantial rizhts of accused were camitted duri:g the trial, The
Beard of Review is of the opinion that ths record of trial is legally
sufficient to support the findings of guilty and the sentsnce as com-
" muted.

8. The penalty for rape 1s death or 1ife ixmprisonaent as the
sourt-martial may direct (AN 92), Penitsantiary confinomsut is autho-
rizsed upon oonvistion cf rape by Artiocle of Far 42, and sestions 278
and 330, Yederal Criminal Code (18 USCA 457,687). The desigoation of
the nited States Penitentiay, lewisburg, Pennsylvania, as the plase
of confinemsnt is proper (AX 42; oir.229, ¥D, 8 Juns 1R44, sec.ll,
Wlol&(‘).&)b

CHARLES M. VAR L USCEOGEN _
’ Judge Advoeate

J Obasi Va.-u"u—l;il HI LIJ
Judge Advooats
ANTHONY JULIAN
. - Judge Advoos @
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1st Ind. o '

ar Tepartment, Bransch M“,“ of The Judre Advocate Jeneral with the

SLuropsan Theatesr. 18 AU %45 T0s Comam ding
Jenaral, United 5States Forees, "urcpm eater, X' O 887, U, 5, Arwy.

1. In the eass of "rivate Louls Byrd (34£28201), $117th Guare
termaster Service Cemapany, attention {e¢ invited to the foregoing
holding by the Leard of Review that the resord eof trial is le;ally
suffioient to support the findings of zuilty and the sentsnce, as
comauted, which holding is hersdy approved, Under the provisions
of Artiele of #ar 50j, you mow have authority to erder exeoutica ef
the seatencse.

3. ¥meu oopies of the published order are forwarded %o this
office, they should be sosoupenied ty the foregoings heldin; and this
indorsenent. The Clle number of th- regord in this offiee is CiH T2
10748, Por ccnvenisnee of refersnce, pledse place that number in
brackets at the end eof the “!'d.fl (Ce =T5 10742).

, Se CodeNIIL,
Brizadier Jensrul, Mited itates Lr-:.
Assistant Juize Advocate Jenersl.

“( Sentence as commted ordered egscuted, GOMO 357, ETO, 29 Aug 1945).
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887

BOARD OF RXVIEW NO, 3 273 JUN 1015
CM ETO 10743

UNITED STATES III CORPS

Trial by GCM, convened at APO
303, U, S, Army, 29 March 1945,
Sentence: Dishonorable discharge,
total forfeiture, confinement at
hard labop for life. United
States Penitentiary, Lewlsburg,
Pennsylvania, »

Ve

Private JOHN J. MARTIN (32779133),
Company B, 299th Engineer Combat
Battalion

HOLDING by BOARD OF REVIEW NO, 3
SLEEFER, SHERLAN and DEWEY, Judge Advocates

‘le The record of trial in the case of the soldier named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the Europesn Theater of Opera=-
tions * )

2s Accused was tried upon the following Charge and Specifications
CHARGE: Violation of the 58th Article of War,

Specification: In that Private John J. Martin, Company "BW,

299th Engineer Combat Battalion, did, at Fleuth,
Germany, on or about 21 February 1945, desert the ser-

N vice of the United States by absenting himself without
proper leave from his organization, with intent to
avold hazardous duty, to wit: participete in an assault
crossing of the Roer River, and did remain absent in
desertion until he was apprehended at St. Trond, Belgium,
on or about 2 llarch 1945,

He pleaded not guilty and, all of the members of the court present when
the vote was taken concurring, was found guilty of the Charge and Specifi=

10740
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cation, Evidence was introduced of four previous convictions, one by

summary court and three by speciel courts-rartial for absences without
leave of seven, seven, 24 and 170 days respectively, in violstion of

. Article of War 61. All members of the court present at the time the

vote was taken ccencurring, he was sentenced to be shot to death with
musketry. The reviewing authority, the Commending General, III Corps,
approved the sentence, recormended it be commuted to dishonorsble dis-
charge, forfelture of all pay and allowances due and to become due, and
confinement at hard labor for twenty years, snd forwarded the record of
trial for action wider Article of Var 48, The confirming authority, the
Commanding Gensrel, European Theater of Operations, confirmed the sentence,
but due to unusual circumstances in the case and the reccmmendaticn for
clemency by the convening authority, commuted it to dishonorsble dis-
charge, forfeiture of all pay and allowances due and to become due, and
confinement at hard labor for the term of his natural 1ife, designated
the United States Penitentiary, Lewisburg, Fennsylvaenis, as the place

of confinement; and withheld the order directing execution of the sentence
pursuant to Article of Var 50%.

3s Summary of evidence for prosecution:

On 21 February 1945, accused's company wes Ustationed in the
Hurtgen Forest near Pleuth, Germany", It "had been elerted to be pre-
pared to croes an infantry battalion across the Roer River, The company
vag to be split down into eleven assault-boat teams, with one platoon
being useq to construct a treadwsy bridge across the Roer" (P7§

Accused joined the company on 17 February 1945 (R7,10)s Cn
that and the next day he talked with his assistant squaed leader, Corporal
Joln LaMantls, who told him they were expecting to make a crossing of
the Roer River and it would probably be against the enemy, Corporal
LaMantia further testifieds

"I told him what was going to be done.
* * %*
I told him we were expected to bulld a bridge
across the Roer River and what we were going
to do and how it would bse, and I told him
everything in detail, what we would do, what
. we could expect.
* %
.. .1 gave him a hint sbout it on the day he came
" in, but on February 18, I told him what he could
expect, how We were going to do it,
*
Yes sir, he sald he understood alright. He didnt't
1ike it, the idea, very much.
* * : »
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He sald :Lf the shells ever start to come over,

he wouldn't be around,

* * *

Well, he said he was going AWOL, because, well,

he had four of them; I don't know how many he
had, but he said one more wouldn*t hurt.

¥* . N * *

I told him I figured it would be dangerous and
how 1t would come off, because I had seen a little
combat and I wanted to tell him all the points

I knew* (R10-11). .

Accused was found to be rissing on the morning of 21 Februa.ry
1945 when his squed was loading a truck to out to work (R10-11),
Search was made for him without success (RB§° His company commander
entered him on the company morning report of 21 February 1945 as *Fr
" dy to AWOL 0800%, The morning report was introduced without objection
and an extract copy substituted therefor (R7, Pros.Ex,1),

Accusedts squad participated in the assault crossing (R11)
sbout 25 February (R8,11), .

Accused was apprehended at St Trond, Belgium, 2 March 1945
(mz, Proa.Ex.z).

4e Ko evidenco was presented for the d.tenao. Accused
having been advised of his righta, elacted to remain silent lmz).

5 @a¢ The corporalt’s teat:lnonw that ucmed had previously been.
sbsent without leave was improper, However, the evidence of accusedts
guilt was sufficiently convincing as to render its admission haraless
under Article of War 37 (CM ETO 2644, Pointer)e  Accused did, in fact,
have four ®ANOLS® as shown by certificate of previom convictiom
properly introduced,

‘b It was for the proaecution to show that accused (1)
knowing (2) his wnit was under orders or anticipated orders involving
~ hagerdous duty (3) absented himself without leave (4) to awid that
duty (CM ETO 4138, Urban; CM ETO 1921, Eing; CM EYO 2473, Captwell).
The prosecution sustained its burden and the record supports the find=- .
ings, Accused, when told the anticipated crossing of the Roer would
probably be against the enemy and was "figured" to be dangerous, voiced
disapproval of the idea and stated when the shells started to eome he
would not be grourd - that he was going AWOL because cne more would not
“hart him, Three days later he absented himself without leave, At that
time his wnit was in the Hurtgen Forest near Pleuth, Germany, The
Hurtgen Forest extends from Pleuth sastwardly for about six miles teo
within about three miles of the Roer, Of this the court could take
Judicial notice (CM ETO €934, Carlsom)s, Tius it appears that at the
time and place asccused absented himself without leave he and his unit

10743
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were three to nine milee from the Roer, Four days later his unit made
"the crossing, It was not necessary to show that the assault crossing,
normally a hazardous operation, was, in fact, &8s hazardous as anticie
pated, The inference ls compelllng that accused absented himself to
avold the crossings = He declared his intentions The material intent
was his intent at the time he absented himself without leave (CM ETO

5958, Perry et al)e

6e The charge sheet shows that accused is 20 years two months of
age and that he was inducted 29 March 1943, at Elizabeth, New Jersey,
He had no prior service,

7« The court was legally conatituted and had jurisdiction of the
person and offense, No errors injurlously affecting the substantial .
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and sentence,

8¢ The penalty for desertion in time of war is death or such
other punishment as a court-martisl may direct (AW 58), Confinement
in a penitentiary is authoriszed by Article of War 42, The designation
of the United States Penitentlary, Lewisburg, Pemnsylvania, as the
place of confinement is proper (Cir, 229, WD, 8 June 1944, ses, II,
P‘-r'olh(lo)p Bh)o

_@m&&zﬁzﬁwa Mvocate

AMM ﬁ T v Judge Advocate
M/%;//Z / Judge Advocate

CONFIDENTIAL



CONTIDENTIAL

(121)
1st Ind,

War Department, Branch Office the The Judge Advocate General with the
Buropean Theater of Cperationse 97 JUN 1045 TOs Commanding
General, European Theater of Operatioms, 887, U.S.Army, -

1, In the case of Private JOHN J. MARTIN (32779133), Compeny B,
299th Engineer Conmbat Battalion, attention 1s invited to the foregoing
holding by the—Beard of Review that the record of trial is legally
.sufficient to support the findings of guilty and the sentence as
commuted, which holding is hereby epproved. Under the provisions of
Article of War 50%, you now have authority to order execution of the
sentence,

2¢ TWhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office is CM ETO
10743, For convenience of reference please place that number in
brackets at the end of the crder: (CM ETO 10743),°

L’

| d&%‘f// lece . » ,

Brigadier Uenersl, United States Army
rgsiatant Judge’Advocate General, ’

( Sentence as commted ordered exscuted, GCMO 258, 10, 10 Jly 1945).

!
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Branch Office of The Judge Advocate General

with the
buropean Theater 4
APO 887
ho PRSI - . C-
BOARD CF RIVISY NC. 2 2 7 P 1345
Cif ¥T0 10751
UNITED STATZS % 78TH INFANTRY DIVISION
V. ) Trial by GCY, convened at Gummers-
. . ) bach, Germany, 18 April 1945. Sen-
”rlvate First Class HillRY ) tence: Dishonorable discharge,
ZBB (34922290), Company D, ) total forfeitwes and confinement ~
309th Infantry } - at hard labor for life. United
) States Penitentiary, Lewisburg,
)  Pemnsylvania.

HCIDING by BOARD OF RuVLET KO. 2
VAN BENSCHOTEN, HAPBURN and LILL:R, Judge -<dvocates

1. The record of trial in the case of the soldier named above -
has been examined by the Board of Review.

2, Accused was tried upon the following charges and specifica-
tions: '

CHARGE I: Violation of the 92nd Article of ‘Var. -

Specification: In that Private First Class Henry
Yiebb, Company D, 309th Infantry, did, at
Hennef, Germany, on or about 30 March 1945,
forcibly and feloniously, against her will,
have carnal knowledge of Maria ‘ilodarczyk.

CHARGS II: Violation of the 93rd. Article of Viar.
: “(Finding of not guilty)
Spech ication: (Finding of not guilty).

He pleaded not guilty and, two-thirds of the menbers of the court
present when the vote was taken concurring, was found guilty of
Charge I and its Specification amd not guilty of Charge IT and its
Specification. =vidence was introduced of one previous conviction

gnpoeNTe {075



(12L)

for being driunk in uniform in a public place in violation of
article of var 96. Three-fourths of the members of the court
present at the time the vote was taken concurring, he was
sentenced to be dishonorably discharged the service, to for-
feit all pay and allowances due or to become due and to be
cgonfined at hard labor at such place as the reviewing authority
~ may direct, for the term of his natural life. The reviewing
authority approved the sentence, designated the United States
Penitentiary, Lewisburg, Pennsylvania, as the place of con-
finement and forwarded the record of trial for action pur-
suant to Article of liar 503.

3. The testimony of the prosecution substantially shows
that Maria Wlodarczyk (R6) an unmarried (R1l4) 24 year old
Polish girl (R20), who identified accused as her assailant
(R6) saw him at her home, Mittelstrasse 1k, on 30 March (1945)
on three occasions, The last time at 11:30 at night (R7) while
"she was in bed (R10-11), he came in with a carbine and "hollered"
for her. She testified, that she "hid behind the bed and he
-~ wanted tc shoot! (R19,33~34) and struck one man who was-in his
way. He ordered her to "come' to bed", grabbed her (R7,12) and
took her into the cellar (R7) dressed only in her pajamas (R12)
and in spite of her strugglesiad intercourse there with her twice
(R7,15). She finally escaped by hiding under the bed (R8). There
was penetration (Rl6). Shews positive in her identification of
accused (R8,18) and he was identified as larta's assailant by two
other occupants of the house that night (R29-31,32-34). ~ccused
was examined by an army medical officer on the afternoon of the
following’ day (R22) "for evidence of rape" (BR2l), who found what
in his opinion were seminal stains on accused's underclothing
and physical evidence caused possibly by recent intercourse or
uncleanliness (R22-24). Accused denied his guilt to the officer -
(R1). To an investigating officer, he stated that he was at
another house in town before 11 pm but he failed to account for-
kzisé;mereabouts on the night in question between 11 amd 1 o'clock
R26). : ,

L. Accused was sworn as the only defense witness, He denied
seeing Maria Wlodarczyk on the night of 30 kiarch or of being in
her house (R35) or of having intercourse with her (R38) but stated,
that he went to bed in a barn about 11 o'clock that night (R35,37)
and nobody saw him between 11 ard 12 o'clock. He denled possessing
a pistol but admitted he was "pretty high" that night (R36).

5. "Rape 1s the unlawful carmal knowledge of a woman by force
-and without her consent" (MCM, 1928, par.l48b, p.165). The story
of the victim shows all of the essential elements of the offenss
present and except for the proof of penetration is corroborated by
other occupants of the premises at the time. The physical condition
of accused the following day furnished circumstantial exidence also
- against him., He denied even being at the house but failed to account
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for his whereabouts satisfactorily covering the time of the
claimed offense, The court observed the witnesses and passed

on their creditability. There is substantial evidence to sup-
port their findings of guilty and in such circumstances it will
not be disturbed upon review (Ci LTO 503, Richmond; Cif “TO 11971,
Cox et al; CM &T0 13178, O'Neil et al).

6. The charge sheet shows the accused to be 19 years six
months of age and that without prior service he was inducted 9
December 1943 at Kingsport, lennessee,

7. The court was legally constituted and had jurisdiction
of the person and offense, No errors injuriously affecting the
substantial rights of accused were committed during the trial.
The Board of feview is of the opinion that the record of trial .
is legally sufficient to support the findings of guilty and the
sertence,

8. The penalty for rape is death or life imprisonment as
the court-martial may direct (AW 92). Confinement in a peniten-
tiary is authorized upon conviction of rape by srticle of ¥ar 42
and section 278 and 330, Federal Criminal Code (18 USCA 457,567).
The designation of the United States Penitentiary, Lewisburg,
‘Pennsylvania, as the place of confinement is proper (Cir.229, VWD,
8 June 191.4, sec.II, pars.lb(4), 3b). -

W Judge Advocate
m Judge Advocate |

@A—-‘A M Judge Advocate
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Branch Office of The Judge Advocate General

with the
European Theater
LKPO 887
BOARD OF REVIEW NO. 2 )
05 31073 184S
Cu ETO 10757
UNITED STATES g 83rd INFANTRY DIVISION
Ve ) Trial by GCM, convened at
» _ ) Argenteau, Belgium, 13 Feb-
Private MELVIN D. GRENOBLE ) ruary 1945, Sentence:
(33017917), Company E, 331lst ) Dishonorable discharge,
Infantry. ) total forfeitures, confine-
, ) ment at hard labor for life.
) United States Penitentiary,
| ) Lewisburg, Pennsylvania.
HOLDING by BOARD OF REVIEW NO. 2

VAN BENSCHOTEN, HEPBURN and MILIER, Judge Advocates

-

l. The record of trial in the case of the soldier named above
has been examined by the Board of Review, and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European Theater.

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 75th Article of War,

Specification: In that Private Melvin D. Grencble,
Company E, 331st Infantry, did, at or near Bihain,.
Belgium, on or about 12 January 1945, misbehave

himself before the enexy, by failing to advance

- with his command, which had then been ordered
forward by lst Lt. JOSEFH W. SLOAN, to engage
with the German Army, which forces, the said
command was then opposing.

Fe pleaded not guilty and all members of the court present when the vote
was taken concurring, was found guilty of the Charge and Specification.

No evidence was introduced.of previous convictions. All members of the

court present when the vote was taken concurring, he was sentenced to

&
»

pe,

s » - Apmpr
razEbERTeS 14757

r


http:introduced.of
http:gu:Li.ty

(128)

to be shot to death with musketry. The reviewing authority, the
Commanding General, 83rd Infantry Division, approved the sentence,
recommended that it be cormuted to dishonorable discharge, total fore
fitures and confinement at hard labor for the term of his natural

life, and forwarded the record of trial for action under Article of

War 48, The confirming authority, the Commanding General,. European
Theater of Operations, confirmed the sentence, but owing to special cir-
cumstances in this case and the recommendation of the convening authority
cormuted it to dishonorable discharge from the service, forfeiture of
all pay and allowances due or to become due, and confinement at hard
labor for the term of his natural life, designated the United States
Penitentiary, Lewisburg, Pennsylvania, as the place of confinement and
withheld the order directing the execution of the sentence pursuant to
Article of War 503. -

3. Accused was a private in the third squad, first platoon,
Company E, 331st Infantry on 11 January 1945 when that organization
was engaged in an attack upon the enemy in Belgium. He was present when
his company received an order from lst Lt. Joseph W. Sloan to move out
in the attack and was with his squad when it reached a barn in or near
the town of Bihain about 0200 of 12 January (R7-8,11-12,15-17). There
the company reorganized and then proceeded in the dark in single column
to seize a clearing in the woods south of the town, The accused!s squad
was last in line and before it reached the cover of the woods it was
subjected to heavy enemy artillery fire forcing the squad to take cover
in another nearby barn. When the barrage lifted 10 or 15 minutes later
the platoon guide called for the men to come out and continue the move-
ment. It was so dark it was impossible to check all of the men who
responded. He led them on to join the remainder of the company (R21),
Their objective was reached about 0500 and a check made at 0730 disclosed
the accused to be absent (R9,13,17). Because of casualties received
from the shelling, only four members of the squad reached the objective
(R17). Accused rejoined the company on 21 January 1945 when it was in a
rest area (R13,18,23). He had no authority to be absent (R9,22,23).

. L. The accused after his rights as a witness were fully explained
to him, elected to make an unsworn statement through counsel substantially
as follows: He was present with his organization during the attack on the
night of 11_January 1945 and early morning of the day following and
participated in it, Shortly after commencing the latter attack his squad
was heavily shelled and they took cover in a building in the immediate
vicinity, He was not aware of the fact that the rest of his squad left
the building. When he came out he found the rest of his squad had moved
on. He endeavored to locate them and after walking in the direction in
which he thought they were he arrived at a regimental command post of the

" 75th Division that afternoon., He identified himself and was told to wait
there. He waited for 3 days and no one came for him s he left and found an
artillery battalion and then finally the Service Company of the 331lst
Infantry Regiment. In July 1944 he was evacuated with combat e;haustion
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because of constant shell fire and ever since he has had a feeling of
"~ intense fear of artillery fire. He returned to hls company of his own
volition (R27). :

5. The accused has been found guilty of misbehavior before the
enery by failing to advance with his command when ordered to do so to
engage with the enemy. Failure to advance in attack when ordered or
properly called upon to do so constitutes an act of misbehavior before
the enemy in violation of Article of War 75 (CM ETO 6177, Transeau).

The evidence for the prosecution clearly establishes that the
accused did at the time and place alleged in the Specification fail to
advance in an attack upon the enemy forces, although called upon to do
so. Accused in his unsworn statement establishes the fact that he was
in the second barn, the one in which the men took cover after leaving
Bihain, and that when the men moved on from there he did not accompany
them because he was not aware of their departure, His unsworn contention
that he was left behind in this building when all of the other members
of the squad left when called out by the squad leader is unconvincing.

He merely says that he did not know of the departure of the others.

They were there only about 15 minutes, The prosecution's evidence showed
that the shelling ceased and the squad leader went into the barn and
called cut for the men to come out and continue the movement., After

all of the men were presumably outside of the bullding, he called again
for any others. No others came out. It was a fair and reasonable
inference to draw from the foregoing facts that the accused was in the
barn at the time the two calls were made. All of the others responded.
He must have sought shelter in the barn from the artillery fire like the
others, When it ceased it was his duty to continue the advance, It was
a fair and reasonable inference that he heard the calls for them to
continue the advance and saw the others leave and that he consciously
remained in the barn, while his comrades continued on. He admitted his
intense fear of artillery fire. Thereafter he was gone for nine days

and did not return to the company until after it had returned to a rest
area, The factual issue thus raised was within the sole province of the
court to determine. Its findings should not be disturbed (CM ETO 1663,
Ison; CM ETO 1685, Dixon).

6. The charge sheet shows the accused to be 29 years and four -
months of age. He was inducted on 15 May 1941 at Altoona, Pennsylvania.

7. The court was legally constituted and had jurisdiction of the
accused and the offense., No errors injuriously affecting the substantial
rights of the accused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings and the sentence as commuted.

-
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8. The penzlty for misbehavior bsfore the enemy in vioclation
of Article of War 75 is death or such other punishment as the court~
martial may direct (AW 75). The dssignation of the United States
Penitentiary, Lewisburg, Penneylvania, as the place of confinement
upon commutation of a death sentence is proper (Cir,229, WD, & June
- 19kk4, sec.II, pars.lb(4),3b). _

(sz)‘ g,_,g;wm Judgo Advocate

Judge Advocate .

Judge Advocate
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War Department, Branch Office of The .iudge Advocate cemrn with the
Ruropean Theater $

General, United States Forcoz .ﬁuropean ‘rhoa.ter (Main) s APO 757,

0, 3. Am.

1. In the case of Private MELVIN D, GRENOBRLE (33017917), .
Company E, 331st Infantry, attention is invited to the foregoing
holding by the Board of Review that the record of trial 2s legally
sufficient to support the findings of guilty and the sentence
as commuted, which holding is hereby approved. Under the provisions
of Article of War 504, you now have authority to order the exscution
of the sentence,

: 2. Yhen copies of the published order are forwarded te this
office, they should be accompanied by the foregoing holding and this
“indorsemsnt. 7The file number of the record in this office is CM ETO
10757. For convenience of reference, please place that number in
brackets at the end of the order: (CM ETO 10757).

///// /A//c,f

- E. C. McNEIL,
Brigadier General, United States Am’
Assistant Judge Advocate General.

( Sentence as commted ordered executeds GCMO 379, USFET, 4 Sept 1945).


http:CoJllD&lld1.ng

N
.
N
. N
-
0 ‘
.
’



00T :
(133)

Branch Office. of The Judge aovocate General
‘with the v
Buropean Theater
APO &o7

BOARD GF REVIZH KO, 3 -7 AUG 1945
Cii 5TC 10758

UNITED STATZS 831D TUFAKRTRY DIVISION

Trial by GCu convened at Argen-
teau, Belgium, 13 February 1945.
Sentence: Dishonorable discharge,
tctal forfeitures and cornfinement
at hard labvor for life. United
States Penitentiary, Lewisburg,
Pennsylvania,

Ve

Private JAVES M. BEDWELL
(18037830), Company G, .
330th Infantry

N Nl N Nl N NS

HOLDING by BOARD OF REVIEW NO. 3
SLEEPER, SHLURMAN and DEWHY, Judge 4dvocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review and the Board
subnmits this, its holding, to the Assistant Judge Advocate
General in charge of the Branch 0ffice of The Judge Advocate
General with the European Theater.

2. Accused was. tried upon the following Charge and
Specification. . .

CHARGE: Violation of the 58th Article of War.

Specification. In that Private James M. Bed-
well, Company G, 330th Infantry, did, at
©or near Carentan, France, on or about 4
| July 1944, desert the service of the
' United States by absenting himself with-
out proper leave from his organization,
- with intent to avoid hazardous duty, to
‘wit: combat with the enemy, and did re-
main absent in desertion until on or
about 24 January 1945. :
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He pleaded not guilty and, all of the members of the court
present at the time the vote was taken concurring, was
found guilty of the Charge and Specification. No.evi-
dence of previous convictions was introduced. 411 of

the members of the court present at the time the vote

was taken concurring, he was sentenced to be shot to
deatn with musketry. The reviewing authority, the Com-~
manding General, 53rd Infantry Division, approved the
sentence and forwarded the record of trial for action )
under Article of War 48, The confirming authority, the
Commarding General, European Theater of Operations, approved
only so much of the finding of guilty of the Specification
of tne Charge as involves a finding that accused did at
the time and place alleged desesrt the service of the
United States by absenting himself without proper lesve
from his crganization, with intent to avoid hazardous
.duty, to wit, combat with the enemy, and did remain

absent in desertion until on or about 12 August 1944,
confirmed the sentence but commuted it to dishonorable
discharge from the service, forfeiture of all pay and
allowances due or-to become due, and .confinement at hard
Jabor for the term of his natural 1life, designated the .
- United States Penitentiary, Lewisburg, Pennsylvania, as
the place of confinement, and withheld, the order directing
execution of the sentence pursuant to Article of War 50%,

3+ The evidence for the prosecution shows that about.

1 July 1944 accused was a member of the first platoon of
Company G, 330th Infantry, when the company was sent into
combat about two or three miles north of Carentan, France,-
in relief of an airborne division., Between 1 and 4 July
the company was in a holding position under small arms, -
mortar and artillery fire. On the night of 3 July, the N
company commander oriented his platoon leaders and platoon
.sergeants as to an attack scheduled for the morning of. E
4 July. Accused's platoon sergeant oriented his squad
leaders and issued to them extra small arms ammunition,
hand grenades, anti-tank rockets, "bazooka'" ammunition

and a day's K rations, which were then distributed by .

the squad leaders to the men. Square pieces of cheese-
cloth were also issued to be pinned on the backs of the
. men so that their tanks could identify them., On the
-morning of 4 July, -the men stacked rolls, packs and

extra equipment for handling by the service company.
Accused, a Browhing Automatic Rifleman, assembled with
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.his squad prior to 0445 hours, at which time’he "jumped off!"

-

-

on the attack., After an advarce of 300 or 400 yards the
platoon was pinned down in an apple orchard by mortar

and artillery fire and was ordered to withdraw to the
outpost line., Accused was not cean by his platoon ser-
geant on withdrawing nor during the ensuing half hour in
which the platoon reorganzed and prepared to move out again.

- After moving about 150 yards on the second "jump-off"
)

the platoon was pinned down by machine gun fire, and in
another five minutes was subjected to a heavy artillery
barrage. ‘hen the barrage lifted, the accused, a lieuten-
ant, the platoon sergeant and one other man, all of whom
were standing, returned to the outpost line. i'hen the
platoon sergeant checked his platoon at the outpost line
he had about nine men left, but accused was missing.
Accused had no authority to be absent and his place of
duty was on the line. He had no duties which would have
taken him away from his squad or platoon. His platoon
sergeant testified that accused was not therzafter present
up until the night of § July, when the witness was hit,
nor from 1 September 1944 to 24 January 1945, when he was
returned by the military police to the company in Belgium

(R6-11).

The mess sergeant of Company G testified that
accused was not present for duty with the company between
4 July 1944 and 25 January 1945 (R1l-12). The company -
comnander testified accused was not present for duty on
7 January 1945, when the witness joined the company, or
at any time prior to 24 January 1945 (R1l2).

A duly authenticated extract copy of the morning
report of accused's organization for 7 July 1944 shows
him missing in action as of 4 July 1944 (R13; Pros.BEx.l).
Entries for 22 aAugust 1944 show him from "MIA 4 July 44 to
AVI0L 4 July 44" and from "AWOL 4 Jul 44 toﬁabs Conf
Straggler Collecting Point 83d Inf Div APO 83 U S Army
12 Aug 44" (R13; Pros.Ex.2). An entry for 24 Januay 1945
shows him "Fr abs conf place unknown" to "arrest in qrs"

(R13; Pros.Ex.3). :
4, After his rights had been explained to him by

the law member, accused elected to make through his counsel
the following unsworn statement: _

CONFIZTNT!AL
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"On the early morning of the 4th of July he made
one attack with his company and returned- to the
original line of departure of the attack with
his company. Later he made a second attack
with his company and again returned to the line
of departure of this attack, at which time one
of his friends, a soldier of the company, was

. wounded. The accused accompanied him back to
the aid station -- assisted him to return to the
aid station. A&fter tais the accused endeavored
to return to his company in the line ahd became
lost. He wandered from unit %o unlt on that
day end finally spent the nizght with an artillery
unit in the vicinity. The next mprning, on the
5th of July, the accused again endeavored'to
locate his company and was unable to find it,
He made many inquiries from enlisted personnel
and officers as to the lccation, but in the
state of confusion, no one knew vhere his company .
was. He spent several days with another atillery
organization in thzt vieinity. Shortly there- '
after he joined with an armored unit in the same
vicinity. Having been unablé to locate his
company, the armored unit returned the accused
to the M.P.'s in Carentan, The accused does
not know the designation of this M.,P. establish-
ment. A4t the M.,P. headquarters in Carentan there
was considerable misunderstanding with a 'replace-
ment company in that viecinity and the accused
was sent to it on several occasions, On the first
two times, the accused was returned to the L.P.
establishment. Finally the replacement company
accevted the accused and he travelled from their
location in the vicinity of Carentan to the
vieinity of Rennes. The date on which the
accused firsttame to the li.P.'s was on or sbout
the 12th of August, 1944, Since that time there
has been considerable time spent in replacement
channels and M.P. companies.,. The accused was
finally brought through l.P., channels back to
his original organization on or about 24 January

1945" (R13-14).
Competent testimony shows that shortly after ac- .

5.
cused had participated in two attacks with his organization
on 4 July 1944 in heavy fighting near Carentan, France,
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he absented himself without authority and was not returned
to his organization until 24 January 1945, The testimony
cures any possible objection that the morning report entry
of 22 August 1944, showing accused's absence without leave
as of 4 July 19 44, was not within the personal knowledge

of the person making it (CH BTO 8631, Hamilton). The court
evidently gave little credence to accused's unsworn state-
meht, and under the circumstances shown the court was clearly
warranted in inferring that accused left his organization
"with the intention of avoiding combat with the ehemy as
charged (CM ETO 7413, Gogol; CH ETO 5953, Lyers; Cii ETO
10443, lavs). The confirming authority very properly modi-
fied the fi findings of guilty to accord witn the undisputed,
evidence showing accused's return to military control on
.12 August 1944, ©Since the offense was complete on 4 July,
at the moment accused absented himself with the requisite
intenty, it was not necessary that the Specification allege
or the proof show the method or place of termiration of

the desertion (See CLi ETO0 9975, g;nens, et al; CM NATO
2044, IIT Bull. JAG 232).

6. Although accused was tried only one day after the
charges were served upon him it appears that both ne and
his defense counsel exoressly consented to trial without
objection (R2,3). In the absence of objection, or a showing
of prejudice to accused as a result of trilal on such short
notice, the findings of guilty cannot be disturbed (CH ETO

3475, Blackwellj;-CM ETO 5255, Duncan).

7. The charge sheet shows that accused is 26 years
. of age, and enlisted 5 November 1940 at Forth Worth, Texas.
No prior service is shown.

8. The court was legally constituted and had juris-
diction of the person and offense, No errors injuriously
affecting the substantial rights of accused were committed
durihg the trial., The Board of Review is of the opinion
that the record of trial is legally sufficient to support
the findings of guilty and the sentence as confirmed.
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9. The penalty for desertion in time of war is death
or such” other punishment as a court-martial may direct
(47 58). Confinement ir a renitentiary is authorized
by Article of Yar 42. The designation of the Unilted
States Penitentiary, lLewisburg, Peinnsylvania, as the
place of confinement is proper (Cir.229, WD, © June 1944,

sec.II, pars.1lp(4), 3b).
_&&é@;ﬂ__me Advocate

- )chdh”£“(7QAz¢°"4fﬂ Judgé:Advocate
&23i<5?:;<;;é7i)%{afJudge Advocate
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War Department, Brancn Office of The Jud e Advocate General
w1fh tne Euronean Theater, AUG 1945 T0: Com=
manding General United States Yorces, Zuropean Theater,
AP0 837, U. S. Army.

1. In the case of Private Jailis L. pBDLLL (18037030),
Company G, 330th Infantry, attention is invited to the '
. foregoing holo1ng by the Loard of Review that the record
of trial is legally sufficient to support the findings
of guilty and the sentence as commuted, which holding
is hereoy aporoved. Under the provisions of Article
of Tar 50, you now have authority to order execution
of tno sentence,

2. Tnen coples of the publlqhed order are forwarded .
to this office, they should be accompanied by the fore-
zoing holalng and this indorsement. The file number of
the record in thig offiee - .is Cii ZTO 107“8 or convenience
of reference -Pplease place that ' number in braclmts at th.e .- .

end of the order (CM EI0 10758).,

Y 7, 22

' E, C. MoNEIL,
nrigadier‘hunmnl,‘huxod statosJU1w3
-Assistant Judge Advocate eneral.

( Sentence ts'ca-ln:dtordorod«muwuzed.{IHKD3%1, ETO, 24 Aug 1945).

CONTIDENTIAL
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Branch. Offlce of The Judge Advocate General
with the
uropean Theater of Cperations
APO ©b7
BOARD OF REVIEYW NO. L
1.4 JUL 1945

~CX HTO 10759

-

UNITED STATES ) DELTA BASE SECTION, COLIUNICATICKS

' - ' : g ZO0hE, sUxOPEAIT THEA 'ER OF OPLRATIOAE
v.

. : ‘ ) Trial by GCM convened at iar-

First Lieutenant PAUL = ) seille, France, 1l, 12 Yebruary

HOULE (O-205<472), Corps ) 1945: Sentences Dismissal and

of NMilitary Folice; 6832nd ) total forfeitures

Prisoner of wWar Administra-) - o

tive Company : )

HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

- 1. The record of trial in the case of the officer
named above has been examined by the Board of Review and
the Board submits this, its holding, to the‘Assistant
~Judge Advocate General in charge of the Branch Office

of The Judge Advocate General with the European Theater
of Operations. .

2. Accused was tried on the following charges and
specifications:

CHARGE I: Violation of the 93rd Article of\War.

Soecification. In that First Lieutenant
Paul E. Houle, 6532 Prisoner of far
Administrative Company, did, at Mar-
seille, France,.on or about 5 January:
1945, with intent to do him bodily

" harm, commit an’ assault upon Lieutenant

CONFIDENTIAL |
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~(jg) L. E. Jacobsen, USKE, by willfully
and feloniously drawing and pointing a
pistol at the said Lieutenant (jg) L. E.
Jacobsen, USNR. - ‘

CHARGE II: Violation of the 29th Article of ‘jar.

Specification: In that * * * was, at Lar-
seille, France, on or about 5 January 194%,
in a puhlic place, to wit, at and near

* the Embassy Bar, hue Vacon, disorderly
while in uniform,

He pleaded not guilty to and was found guilty of both
charges and specifications. o evidence of previous
convictions was introduced. HLe was sentenced %o be dis-
missed the service and to forfeit all pay and allowances
due or to become due. The reviewing authority, the
Commanding General, Delta. Base Section, Eurcpean Theater
of Operations, approved the sentence and forwarded the
record of trial for action under Article of var 4&. The
.confirming authority, the Commanding General, European
.. Theater of Operations, confirmed the sentence, although
deemed wholly inadeguate punishment for an officer guilty
of such grave offense, and withheld the order directing
execution of the sentence pursuant to article of War 50%.

- 3. On 5 January 1945 at about 2330 hours Lieutenant
(jg) Leonard E. Jacobsen, United States Laval Reserve,
and Ensign Matthew J, Wojcicki, United States Neavy, were
" leaving the Embassy Bar, Kue Vacon, karseille. The bar
~ was crowded, the aisle leading to the door was somewhat
narrow and as a consequence the two officers had difficulty
in making their exit. Accused, who was leaving & the same
time with two women guests, pushed his way through the
crowd, shoving people to one side with his elbows. The
two naval officers' comments to the affect that he had
his nerve and that he had no right to use such tactics
were apparently overheard by accused. He inquired of .
Lieutenant Jacobsen whether he wanted to do something
about it and when the latter still insisted that accused
had no right to act the way he did, accused raised his
hand as if to strike Lieutenant Jacobsen, The latter -
grabbed accused's right hard, vent it back, and thug
forced accused to leave the bar with hi@,gﬁ6,7,l2—lp,w
. 23-25,31). Lieutenant Norman &. Suth, TUnited States Liaval
Reserve,  Senior Shore Patrol Officer, who observed the two
Tl e [ T4
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officers as they came out the door into the street,

ordered Lieutenant Jacobsen to release accused. As a
soon as Lieutenant Jacobsen complied accused pulled

a plstol, pushed it into the former's stomach and said

in a vicious and threatening manner, "I am going to kill
you, you son-of-a-bitch" (n7,u 26,30). At the came time,
those rresent heard two “clicks" as though the pistol

was being cocked (R10,17,26,27,32,46)., Lieutenant Jacob-
sen, thoroughly. frlahtnned, raised his hand and turned

his back to accused, thinking that accused would be

less likely to shoot him in the back, The former,

however, Jjabhed the pistol into his back and repeated

his profane threat (HlO 17,23,27,35,39). At this

*uncture Lieutenant Smltn 1ptervened and pushed the

gun aside, at tane same time orcering Lieutenant Jacob--

sen to leave (®11,13,39). Lieutenant Smith asked accused
to surrender the gun and produce his identification papers.

" He declined to do the former and would not identify him-
self until Lieutenant Smith did. 1In the meantime, an
officer and some enlisted men of the kilitary Police
arrived. %Vhile Lieutenant Smith was discussing the
affair with them, accused re-entered the bar (328 33,
40,53). The military police searched the bar for.about_
five minutes and finally detected accused as he was -

" about to leave. He was taken to the military police
station where he was searched in vain for a gun' (K29,
34,40-43,49,53-55), Later that night the Embassy Bar
was searched somewhat cursorily for the same- purpose

" ‘without success (357)

4, Evidence for the defense:

‘a.. Accused, after being warned of his rignts
"elected to-be sworn and testify. He stated that he es-
corted two ladies to the Zmbassy Bar on the night in
cuestion. In attempting to leave, it was necessary to
push people to get through the crowd although he did
not use much force. %When he was near the door he was
accosted by a naval officer who charged him with "pushing
people around" and who grabbed the middle finger of
accused's right hand, bent it back, and forced accused
' to leave with him, As soon as they were outside the .
‘door Lieutenant Smith intervened and he was released.
‘He denied that he had a pistol in his possessicn, much
more that he p01nted ‘one at Lieutenant Jacobsen. He
admitted that he had not produced his "AGO" card imme-
diately when asked for it by Lieutenant Smith, but

-- | I £ 1T
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stated that he did this because he wanted tq make sure
that Lieutenant Smith was actually a member of the Shore
Patrol before he complied with his demands. He returned
to the bar to see about his two guests who had not .

. followed him outside (R53-03). :

5. a. Charge I and Soecification:

This Specification alleged, in substance
that accused committed an assault with 1ntent to do bodily
harm on Lieutenant (jg) L. E. Jacobsen by pointing a -
pistol at him. An assault with intent to do bodily harm

"is an assault aggravated by the

specific present intent to do bodily

harm to the person assaulted by means

of the force employed" (MCM, 1928

- par.l49n, p.180).

.Although there was a direct conflict in the evidence  as
to whether accused pointed a pistol a2t Lieutenant Jacob-
sen and stated that he was going to kill him, the reso-
lution of the conflict was for the court (Cm ET0 895,
Davis, et al). Having resolved it adversely to the-
accused it was fully,warranted in its conclusion that-
he was. guilty as charged. The case in thls aspect 1s
governed by Cii 5T0 7505, kanning, and.Cki ETO ,7000, Skinner.

"b. Charge II and Snecification:

. This Specification alleged that accused was -
‘guilty of disorderly conduct in a public place in viola-
tion of Article of War 95. It states an offense in vio-
lation of that article (CH ETO 10362, Hindmarch). Accused's
conduct in assaulting a naval officer with intent to do
bodily harm in the manner already described .clearly stamps
him as morally unworthy to remain an officer (CH EILO 7585,
Lianning, supra). It was not improper to charge the same
offense under two Articles of War when one is based on
its civil aspect and the other on its military aspect
(Cil ETO 4606, Geckler). The record of trial is legally
sufficient to support the findings of guilty. .

6. The following occurred at the outset of accused'
‘cross-examlnatlon. .

"Q., Are you an agnostice?
A. 1 am.a Roman Catholic.

410739
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. I ask you if thnis is your signature ’
(Accused snown Form 66-1),
Yes :

. #hat was nut down as your religion in 1942%
. Agnostic. ‘ ‘

L Y -

G. Do you know the meaning of the oath you took
a moment ago¥ ' .
&, 1 certainly do.

Qs Do you wish to strike that part about 'So

, help you God'?

A. T do noty 1 am a firm believer - a Roman
- Catholic. : o

Q. A4s of what dete? ' -

4. As of birthl I would like to ask the
courts' permission if this line of ques-
tioning is.authorized. EKeligion is a
private issuve I think® (&39).

The President then intervened and stated that this line

of guestioning was improper, ‘he Defense agreed with this
observation but stated '"the answer as the witness has given,
(sic) stends and I believe it should be incorporated in the
record", Generally it is held that inquiry into the re-
ligious belief of a witness for the purpose of testirg his
credibility is improper (95 A4.L.R. 711; 3 ‘harton's Criminal
Evidence (1lth Ed., 1935), sec.l1307, p.21t0). However, in
view of the Defense's request that the objectionable matter
remain in the record no prejudicial error resulted.

7. The charge sheet shows that accused is 27 years
seven months-of age. He was appointed a first lieutenant
on 30 August 1943, He has had prior service in the Heguler

Army since 1935,

8. The court was legally constituted znd had juris-
diction of the person and offenses. No errors injuriously
affecting the substantial rights of accused were committed
during the trial, The Board of Review is of the opinion
that the record of trial is legally sufficient to support
the findings of guilty and the sentence.

10739
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9, 4 sentence,of dismissal is avthorized upon cenvice- .
tion of an offerse in violatien of Artiele of War 92 and
is mandatory upon corviction of an offense in violation of
Article cof War 95,

uudge Advocate

’ ".’!L. A_@:{_Judge Acvocate
Lund Lot |
M___@ Judge Advocate
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War Department Brench Oftf'ice of The uudce Advocate General
with the Suropean Thezter of Operations 14 JUL 1045
fO' Commanding General, United States Forees, kuropean

Theater, APC 607, U. S. Army.

- 1, In the case of First Lieutenant PAUL &, EOULS -
(0-20554/2), Corps of iilitary Police, ou3<na Prisoner
of War administrative Comnany, attention is invited to
the. foregoing noldlng by the 3oara of Review that the
record -of trial is legally sufficient to support the
firdings of .guilty and the sentence, wnich holding is
hereby approved. Under the nrovisiocns of Article of
War 504, you now have authorltv to order execution of

the santence.

2, ‘ihen copiles of the published order are forwarded
to this office, they should be accompanied by the fore=-
golng holding and this indorsement. The file number of
the record in tois office is CM BTO 10759. Tor conven-
ience of reference please place that nunmber in brackets

(Cit wTC 10750)

at the end of the j::;;i

3 b. bo laC“hIL
?Br1sadier General, United States
- Assistant Judge "advocate Generif)”

( Sentence ordered executed. GCMO 275, ET0,20 July 1945).

L 10758
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Branch Office of The Judge Advocate Ceneral

with the
European Theater

APO 887

BOARD OF REVIEW NO. 2
: 27 JuL 1945
CM ETO 10760
UNITED STATES g 2ND ARMORED DIVISION
V. ) Trial by GCM, convened at APQ 252,
) U. S. Army, 8 March 1945. Sentence:

Second Lieutenant WILLIAM ) To be dismissed from the service and’
E. ROBERSON (0-1016985), '}  to forfeit all pay and allowances due
Company H, 4lst Armored ) or to become due.
Infantry Regiment )

HOIDING by BOARD CF REVIER NO. 2 o
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1. The record of trial in the case of the officer named
above has been examined by the Board of Review and the Board submits
this, its holding, to the Assistant Judge Advocate General in charge
of the Branch Office of The Judge Advocate General with the European
Theater.

2. The accused was tried upon the following Charge and
specifications:

CHARGE: Violation of the 96th Article of Var.

Specification 1: In that Second Lieutenant WILLIANM
*  E. ROBERSON, Company H, 4lst Armored Infantry
Regiment, attached-to Headquarters Second

Armored Division Trains, did, en route from

Belle Roche, Belgium, to Vaals, Holland, on
or about 3 February 1945, wrongfully drink
intoxicating liquors in company with enlisted
men,
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Speclf:.catlon 2: In that ¥ #* ¥ having received
a lawful order from Captain WILLIAM A. CAR~
MICHEAL, Company H, /1st Armored Infamtry
Regiment , not to drink intoxicating liquor
while on duty, the said Captain WILLIAM A.
CARMICHE AL being in the execution of his

. office, did en route from Belle Roche,
Belgium, to Vaals, Holland, on or about
3 February 1945, fail to obey the same.

‘Specification 3: In that * * * was at or near
Vaals, Holland, on or about 8 February
1945, drunk in camp in his bivouac area.

He pleaded not guilty to, and was found guilty of, the Charge amd
specifications. Evidence was introduced of one previous comviction
by general court-martial for failing to restrain an enlisted man
from brandishing a loaded weapon in a private home of a French
civilian and for wrongfully drinking intoxicating liquor in company
with an enlisted man, each in violation of Article of War 96. He
was sertenced to be dismissed the service and to forfeit all pay
ard allowances due or to become dus., The reviewing authority,

the Commanding Gereral, 2nd Amored Division, approved the sentence
and forwarded the record of trial pursuamt to Article of Viar 48.
The confirming authority, the Commanding General, European Theater
of Operations, confirmed the sentence, stated that it was wholly
inadequate for an officer guilty of such grave offenses and that
the court in imposing such meager punishment had reflected no
credit upon its canception of its own responsibility, and withheld
the order directing execution of the sentence pursuant to Article
of War 50%.

3. The evidence for the prosecution shows that on 3 February

1945, accused was a second lieutenant and leader of the second
platoon, Company H, Llst Armored Infantry Regiment, which organiza-
tion was located near Belle Roche, Belgium (R5,6,8,14). During the
evening of this date the organization moved by convoy from Belle
Roche to Vaals, Holland (R6,8). Accused was in charge of his platoon
during the move and rode in a command half-track with his platoen

. sergeant and the platoon. While enroute they stopped at Verviers, -
Belgium, where the men in the half-track purchased fouwr or five
“bottles of cognac. The accused drank some of this brandy with these
men (R6,7). His platoon sergeant saw accused take more than one
drink of cognac, although he would not say how much he consumed, The
12 men in the vehicle, including accused, drank all the’ cognac pur-
chased on the journey (R7,8) :
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Ccmtaln Villiam #, Carmichieal, the company cormiander
of accused's comoany, testified thut bet.oer the first and 15th
day of November 1944, he wvave orders "pertaining to drirking"
to the members of his company and that he "told" accused "thst
there would be no drinking vhile on dwy" (29). Although ac-

" cused appeared to have been drinking at the time this order
was given to him, he was not so intoxicated as to prevent him
from understanding instructions and from carrying out other
orders given him at that time (R9,10). At about 2400 hours 3
February 1945, Captain Carmicheal saw accused in the billet
designated as the company command post in Vaals, Holland. He
was under the influence of intoxicants at this time. The
captain formed an opinion that accused had been drinking from
%he odgr' of alcohol on his breath and from his manner of speech
R9,10).

Cn 7 February 1945 accused visited Hasselt, Belgium,
on pass, and on the evening of the &th, he was brought to the
second platoon command post by members of the military police.
He could hardly stand up at this time (R13,14). Eis eyes were
watery and glassy and his speech was very thick. His clothes
hung on him loosely ard his appearance was that of a 'very drunk"
man (R14,15). He was ordered by Captain Varmicheal to go to his
room. Accused started up the stairs but after ascending five or
six steps fell down. He got up and started again but fell down
a second time after which another officer assisted him up the
stairs and into his bedroam (Rl4,15).

L. Accused, after his rights as a witness were explained
to him, elected to remain silent (R16).

. Captain George H. “ushman, Train Headquarters, 2nd
Armored ‘Jivision, the only witress for the defense, testified
_that accused had been a member of his company for approximately
a month ard a half during which time he had served as compary
reconnaissance officer, whose duties included checking outposts,
investigating disturbances in the area and directing the work
of the reconnaissance platocn. He also served as instructor at
the reinforcemert school, giving instruction in the operation
of small arms, map reading, march discipline and other subjects.,
Captain Cushman indicated that accused is a very able instructer,
rated him as superior in the performance of his duties and stated
that he desired very much to have him as a member of his organiza-
tion (R15-16).

5. Competent uncontradicted evidence estailishes that ac-
cused drank intoxicating liquor with the men of his platoon while
in command en route from Belle Roche, Belgium, to Vaals, Hollande

U THTHAL
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Four or five bottles of cognac vere consumed during the Journey.
The company conmander, who saw accused at the command post immed-
iately following their arrival, testified that he was under the
influence of liquor. The drinking of intoxdcating liquor by ac-
cused with enlisted men constitutes conduct prejudicial to good
order and military discipline .condemned by Article of Wwar 96

(Cl LTO 3714, Whalen; Ul 3T0 6235, Leonard).

In November 1944, Captain V illian A. Carmicheal,
the company commander of accused!'s organization, gave orders
and instructions to the memkers of his company concerning when
and under vhat conditions drinking was permitted and specifically
"told" accused not to engage in drinking while on duty. The fact
that he so instructed him in this manner indicates a positive
cammand. "The form of an order is immaterial" (iCli, 1928, par.l34b,
p.149). Accused's drinking on -this occasion while on duty, con-
stituted a violation of the order as alleged (CM WT0 4193, Green; .
Cli 235408, Jordon, 22 BR 55; Vinthrop's l.llltary Law and Precedents '
(Reprint, 1920), pp.573-574). s

.Concerning Specification 3 hereof, the evidence is clear
“and swstantial tmat accused was drunk in camp in his bivouac area,
as charged., lis eyes were watery ard glassy and his speech thick.
‘He fell down the stairs a very drunk man. '‘he fact that he was
returned to his quarters by members of the military police does
not justify his drunken condition or constitute a defense to the
charge of being drunk in camp (CM ETO 4184, Heil; CIZ &TO 4339,
{izinski). '

There is swstart ial evidence to support a conviction
of all the offenses alleged and such specifications do not constitube
an unreasonable multiplication of charges (L, 1928, par.27, p.l7).

6. The charge sheet shows that accused is 29 years of age
and enlisted 19 July 1940, He was discharged for the convenience
of the Govermmernt ci 18 March 1943 and commissioned a second lieuten-
ant, 19 March 1943, at Fort Knox, Kentucky.

7. The court was legally constit uted and had jurisdiction |
of the person and offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial. The
Board of Neview is of the opinion that the record of trial is leg;xlly
sufficient to support the findings of guilty and the sentence.

8. 4 sentence of dismissal is authorized upon conviction of
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an offense in violation of Article of War 96.

t
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1st Ind.

War Department, Branch Oi‘ﬁ.ce of The Judge.Advocate General with
the European Theater. %7 ! ]%15 TOt Cormanding
General, United States Forces, uro%&alh ater, APO 887, U. S. Army.

1. In the case of Second Lisutenant WILLIAM E. ROBERSON
(0-1016985), Company H, 41lst Armored Infantry Regiment,.attenmtion
is invited to the foregoing holding of the Board of Review that
the record of trial is legally sufficient to support the findings
of guilty and the sentence, which holding is hereby approved. Under
the provisions of Article of War 50%, you now have aut,hority to
order execution of the senterce.

2. TWhen copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement., The file number of the record in this office
is CM ETO 10760. For convenience of reference, please place that -
number inbrackets at the end of the order: (CM ETO 10760).

s

E. C. McNEIL,
Brigadier Ceneral, United States Army,
Assistant Judge Advocate qural.

-

' ( Sentence ordendlmted. GCMO 330, ETO, 12 Aug 1945).

CC'm 2 ENTIAL -
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
. APO 887
BOARD OF REVIEW NO, 1
14 JUN 1945
CM ETO 10761 S
UNITED STATES g 3RD AIR DIVISION
v, ‘
: Trial by GCM, convened at LAF
Second Lisutenant HAROLD J, Station 134, APO 559, U.S.Army,
BALDOCK (0-761385), 849th 27 March 1945, Sentence: Dis-
Bombardment Squadroa (Heavy), missal, total forfeitures and
490th Bombardment Group confinement at hard labor for
(Heavy) five years, Fastern Branch,

‘ United States Disciplinary
. Barrgcks, Greenhaven, New York,

HOLDING by BOARD OF REVIEW NO, 1
RITER, BURROW and STEVENS, Judge Advocates

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistent Judge Advocate General in charge of
the Branch Office of .The Judge Advocate General with the European
Theater of Operatioms,

2, Accused was tried upon the following Charge and Specifications
CHARGE: Violation of the 6lst Article of Wars

Specification: In that Second Lieutenant Harold J,
Baldock, 8,9th Bembardment Squadron (H), 490th
Bomberdment Group (H), did, without proper
leave, absent himself from his command at AAF
Station 134, APO 559, U.S.Army from on or sbout
31 Decerber 191.1. to on or ebout 7 March 1945,

He pleaded mot guilty to and was fcund guilty of the Charge and Specifie
cation, Ko evidence of previcus convictions was introduced, He was

Tt 10761
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sentenced to be dismissed the service, to forfeit all pay and allow-
ances dve or to become due, and to be confired at hard labor, at
such place as the reviewing suthority may direct, for five years,

The reviewing authority, the Commanding General, 3rd Air Divisionm,
approved the sentence and forwarded the record of trial for action
under Article of War 48, The confirmimg authority, the Commanding
General, European Theater of Operations, confirmed the sentence, .
though deeming it wholly inadequate pumishrent for sn officer gullty
of such a grave offense, designated the Eastern Branch, United States
. Disciplimary Barracks, Creenhaven, New York, as the place ef corfime
ment, and withheld tho order directing executiom of the untence pur=
suant to Article of Tar 50%,

3¢ The evidence without contredictiom estsblished that accused
was absent without leave from his station from 31 December 1944 te
7 March 1945 when he surrendered himself to military authority.

The finding as to his mental responsibility for his actioms,
implicit im the court's findirgs ef gullty, is supported by -ubstantial ’
evidence (CM ETO 42';.9, Price; CM ETO 5747, M,a_og CM¥ ETO 9421,,
Gﬁoz:g! E. Sﬂ.ith' : P

4e The charge sheet shows that accused 1z 20 years 10 nonth: ef
age and entered on active duty 4 December 1943 to serve for the
duration eof the war plus six months, He had prier service from
1 February 1943 te 4 December 1943 traiming as an Air Cadet,

5« The court was legally comstituted and had jurisdiction of
the persom and the effense, No errors imjuricusly sffectimg the sube
stantial rights of accused were committed during the trial, The
Board of Review is of the opimiom that the record of trial is legally
sufficient to sustain the fimdings of guilty and the sentence,

6e Disnissal, total forfeitures and confinement at hard labor
are authorized as punishment for san officer convicted of violatiom
of the 6lst Article of War, The designation of Eastern Branch,
United States Disciplimary Barracks, Greenhaven, New York, as the -
~ place of confinement is proper (Cir. 210, WD, 1/ Sept, 1943, sec, VI
as amended), g A ,

// hdl. R
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.War Department, Branch Office of The Judge Advocimo ral
with the Eurcpean Theater of Operatioms, 14 JUN 104 :
-T0: Commanding Genersl, Ewropesn Theater of Cperatioms,

APO 887, UQSQMQ_

1, Im the case of Secomd Lieutenant HARCID J, BALDOCE,
(0-761385), 849th Bombardment Squadrom (Heavy), 490th Bembardment
Group (Heavy), attention is invited to the foregoing helding
by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence,
which holdirg is hereby approved, Under the provisioms of
Article of War 50%, you now have authority to order exscutiom
of the sentence, )

2¢ TWhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoimg holdimg and
this imdorsement, The file mumber of the record im this office
is CM ETO 10761, For convenience of reference, please place /
- that wusber im brackets at the end of the orders (CM FTO 10761)s

. . '/' Ve -
: " ‘ : /c;'/ "'-"'J!'./;'/{.-‘_‘».'x.'., :

5
’

y e, “J
/ . R
! K. c. m’ :
Brigadier General, Umited States Arxy,
- Assistant Judge Advocate "Gemeral

( Sentence ordered executed, GCMO 222, ET0, 24 June 1945).
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Branch Cffice of The Judge fdvocate General o
with the
Luropean Theater
- LFC 887
BCARD CF REVIZTY iiCe 2 . .
, . 30 11945
Cii EIC 10780
UWITED STATES ) 84T TiFAITRY LIVISIOL |
| ) , . |
: Ve ) Trial by GCii, convened 13 llarch
N J 1945 at Yrefeld, Germany.
Private First Class ALBERT Je. ) Sentence: Uishonoreble discharze,
CISEN (32269305), Company C, ) total forfeitures and corfinerent
309th Enpineer Corbat Dattalion ) for life. United States Feni=
) tentiary, Lewisburg, Pennsylvenis.

T.

'IOIDIIG by BOARD OF REVIEW 30. 2
VA" EENSCIOTEY, HEPBURN ard LILIER, Judge Advocates |

+

,
-

l. The record of trial in the case of the solrliex("..qamed gbove
has been examined by the Board of Review, and the Board submits this,
its holding, to the Assistant Judge Advocate General in diarge of the
Branch Office of the Judge Advocate General with ths Europsen Theater.

2+ Accused was tried upon the followirg charges and specifi-
cations: .

CHARGE I: Violation of the 92nd Article of iiare

.Specification 13 In that Frivate First Class
Albert J. Olsen, Company C, 309th Engineer
Combat Battalion, did, at Krefeld, Germany,
‘on or about 0300 hours, 10 liarch 1945 with
malice aforethought willfully, deliberately,
feloniously, unlawfully, and with premedi-
tation, kill one Georg Weirich, a human being,
by shooting him with a carbins.

S
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Specification 2: In that * * * dig, at Krefeld,
. Germany, on or about 0J00 hours, 10 iiarch
‘ 11645 vrith rmalice afcrethought willfully,
deliberately, feloniocusly, unlawfully, and
with premeditation, kill one Anneliese
Feckenstedt, a human belwf,, by shooting her
with a carbime,

Specification 3¢+ In that * * * 4id, at Irofeld,
Germany on or e oub 0300 hours, 10 larch
1945 with malice aforsthought willfully,
. deliberately, feloniously, unlawfully, amd
with premeditation kill ore Elisabeth Trix,
2 human being, by shooting her with a carbine,

CHARGE IT: Violation of the 93d Article of Ware

Spec:.ficationz In that * * * did, at Krefeld,
Germany, on or about 10 Xarch 1545, with
intent to do her bodily harm comm:tt an
assault upon Christine Weirich, by shooting ’
her with a dangerous weapon to wit a cerbine.

He pleaded not guilty and, all of the members of the court present at

the time the vote was taken concurring, was found guilbty -of all charges
end specificationse o evidence of. previous convictions was imtroduced.
All of the members. of the court present at the time the vote was taken
concurring, he was sentenced to be shot to death with nusketrys. The
reviewing authority, the Commanding General, 84th Infentry Division,
approved the sentence end forwarded the record of trial for action under -
Article of War 48, The confirming authority, the Cormanding General, '
European Theater of Operations, on 22 April 1945, confirmed the 'sentence.
On 7 Junme 1945 after recomsideration, the confirming aunthority recalled
his previous action; confirmed the sentende but commrted: it to dis-
honorable discharge, total forfeitures, and confinement at hard labor

for life, designated the United States Ponitentiary, lewisburg, Penn=
sylvania, as the place of confinsment, and withheld the order directing
the execution of the sezrbence pursuant to Article of Y'ar 50%.

3. The ewdence for the prosecution my be sumnarized as followss
About 11:15 pm of 9 March 1945 the accused, a soldier in the military
service of the United States (R21) ertered the apartment of Herr Sessing .
at 54 Weberstrasse, Krefeld, Germany., IThere he washed his hands and had >
Horr Sessing bind up his injured hande He conversed with Herr Sessing,
his wife and daughter, hid under the bed when he heard & mctor vehicle
pass, and suggested that he sleep with the daughter (R26-27), He de=~ .
parted sbout 11145 and, sbout ome hour latier, accused embered 52 Websr-
strasse and the .epartment on the first floor thereof of Herr’ Hartgens

, - 2 - \ . . .
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_end his wifo. e asked for schnapps ani vias given sors vhisisy in o
bottle which he put in his pociet U/‘O-:Z;. Ie lelt after 10 minubes-
and went upstairs to the apartment of Frau Straubel eni her deaughters
There he asked i‘or vhiskey, searched tho closst for it when told thers
vwas none, end then demanded thet the mother ret out of the bed amd
sleep on the floor while he slept with the de.ubhter. ile threatened
to shoot then if either of them scresmed, The doughter screamed. Ac-
cused attempted to loa? his rifle, Two Amn rushed in. 4&s one pushed
the rifle down it wes discharged. Accused was firmslly persuaded %o
leave but took with him a locket and chain belonging to the daughter
vhich was later found in his possession (R42-44).

Acocused next visited 56 Vieberstrasse and entered the apartment
of Herr Peber Bruns who lived with his wife ani daughter and who had al= ~
ready retired for the nighte. Accused indiceted to Herr Bruns that he
wished to sleep with his Jeughtor (R51). They cried for help. Accused
fired a shot into the floor. During the confusion that followed the
women departed (R51)s This "astounled" accused, Wwho then took a puitar
of f the wall an? walked out with it (R51)s Accused then went to Herr
Weirich's gpartment on the third floor of 56 Weberstrasse (R45,47,49).

lerr Georg he:x.rlcn, Frau Christine jjeirich, their daughter, Frau .
An*xeLess Feckenstedt, Frau Tlisabeth Irix with her child, and Freu
Leopoldme Thomas were present in that spartment (R45)s He ordered
Frau Thomas_out of the apartment, closed and locked the dcor and then
herded the others into a bedrooms Frau Veirich, the only survivor,
testified that he wanted to tale her daushter and discharged his . gmun
into the floore. He struck Frau eirich and chased her and her husbani
and their daughter close to a window ard there counting, “one, two,
thres', he shot Herr Weirich through the body, shot the daughter, Frau
Feckenstedt, through the chest and shob Frau Veinrich in the elbew and
the ribse The threc fell to the floore Accused then shot Frau Trix
through the head. 4s a result of the gunshot, Herr weirich, his daughter
and Freu Trixz died immediately or shortly there tor (R12,46,40«49; Pros,
ExseB,0,0,E),. , :

After he had killbd Frau Irix, he jumped upon the bsd. where
her body lay and he remained there for sbout five minutes (R48)e There-
was no evidence however of any physical relastions (R14-15 ), The *
mdical of ficer who examined the bodies was of the opinion that the
cause of the death of each was gunshot wounds from  «30=caliber bullets
~of & carbine or M-l rifle- (R13-15). The lone survivor, Frau Weirich,
was the only witness to testify as to what took place in her apartment.
She was unable to identify the accuséd in the courtroom.as the soldier
who committed the offenses(R46),

PR
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' The accused *hen returned %o the Sessing apertwent, Herr
Sessing had heard the shots firede ~Accused looled wilde Vith his
riflo and helwmst he laid himself down on a couch and Sessing got a
"blanket and coverei him, About two minutes later he jumped up and
trisd to persuade Frau Sessing to sleep with hime Vhen she refused.
he loft (R28-29)e Accused appoared as if he hed been drinkirg heavily
but he could talk clearly, was steady on his fest and was "quibe
capable of thinking" (R32-33),

In the room with the corpses was foind the gultar taken by tle
- gccused from Herr Brun's apartment (R55-563 ProseExeJd).

4, The evidence for the defense discloses thati The accused
after his rights as a witness were fully explained to him elected %o
testify in his own behalf (R57)s Qn the afternoon of 9 l'arch 1945, he
went out to look for a'radioe At the first houss he enbtered he was
" handed a bottle of "schnapps™ vhich he drank vhile roaming around until
mealtimee  After "chow" he found another bottle vhich he also drank,
and then a third with some pink liquid in its COn.another street he went
into a house and gfob & bottle sboubt two=-thirds full, end the mext thing -
he remnembersd he was in a house vhere some girl lived (R53), He re-
menbered that he had her brecelst and locket, that she sald somethirg
and he shoved her baeck in bed, that he wrestled with a man and while
he was vrestling his gun went off (R58,59). He did not r emember leaving
the house, but remembered sitting on a curb with a bottle ard taking a
couple of drinks from it, rumning into a pushcart, teking encther drink
while sitting in a weapons carrier at his own command post, and later getting
into ceamp safely (R59). IHe was worried that the sergeant would penalize b
him for drinking so he went in very quietly and went to sleep on the floore.
In the .morning when hs washed he could not recall how the bandages came
to be on his hand (R59)s He did not remember shooting "anyone or having
a guitar which he cannot play and the only witness that he remembered is
the girl from whom he took the bracelet and locket (R59-60)s He did not
renember crawling under any bed or asking anyons to sleep with him- (R61).

3 R

. A member of a Board of Officers appointed to inquire into ac-
cused's sanity testified that they had found accussd to be sane end sble
to distinguish right from wrong and to adhere to the right in the early
morning of 10 liarche They also found accused to be sufforing from a
psychiatric condition known as constitutional psychopathic state and
that in the Board's opinion if accused's actions were sbrorral at the
time of the .elleged offenses it was due to acute alcoholic intoxication
in an individual who is a constitutional psychopath (R7-9; ProssExel). :

.5 The record of trial establishes beyond any reasonable doubt that
the accused did at the time and place allezed in the speciflications kill
the three hunan beings therein named and wounded Frau Christine Weirich
by shooting them withis carbine, lurder is the unlawful killing of a
human being with malice aforethought « lialice may be presumed from the
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deliberate use of a deadly weapon in a wey which is likely to produce, .
end which does produce, desth (Underhill's Criminal Evidence (4th Ed.,
1935), 86ce557, Pe1090s An eyewitness described how the accused de=
liberately shot and killed the three umarmed persons one ' after the other
without provocation or excuse. His guilt of murder was clearly and
legally proved(CM ETO 4294, Davis, et al; Dig.Op ETO 410, and authorities
cited therein)e In the same manner it was esteblished that hs also _

" assaulted Frau Weirich with intent to do her bodily harm with a denger-
ous weapon as alleged in the Specification of Charge II in violation of
Article of Wer 93 (MaM, 1928, pare149m, p.180). The uncontroverted evidence
shows that he assaulted her with a rifle or carbine under cirocumstances
injicating that he used that weapon in such a manner that it 4id produce
great bodily harme Accused's only defenge was that his volunbary intoxie
cation caused him to remember nothing whatsoever of the shooting and
killing in the Weirich apartment. Voluntary drunkenness is no excuse .-
for crime oammitted while in that comiition, but may be considered as

. affecting mentel capacity to enmtertain a specific intenmt (MCM, 1928,

par.126a, ps136)s Accused's esserted drunkenmess to the extent that

it affected his mental capacity to entertain a specific intent to commit

the offenses charged is .refuted by the testimony of some of the witnesses

and certain facts inconsistent with such a conditione There was testi-
mony that, though intoxicated, he could talk clserly, was steady on his
feet end capsble of thinking (R32-33). - He was sober enough to remember
to return from the Heirich apartmemnt to the Sessing apartment, in the ad-

Joining bullding to retrieve his jacket (R69). WhoﬁherAhe was too drunk

to consciously entertain and execute a murderous design was a question -
of fact for the cowrt's determinations The record reveals substantial

evidence Yo suppart the court'!s findings that accused committed the

offenses as alleged (ClI ETO 14745, Rowsll; CM ETO 4497, De Keyser; CM -

ETO 5584, Yancy)s The accused's sanity was established and he was

therefore legally responsible forhis acts,

6+ The charge sheet shows that accused is 27 years of age axd was
induoted 9 Junme 1942 at Fort Dix, New Jerseye He had no priar service.

7o The court was legally constituted and had jurisdiotion of the
person and offensess No errars injwiously affecting the substambtial
.rights of accused were committed during the trial., The Board of Review

is of the opinion that the recard of trial is legally sufficient to
suppart the findings of guilty and the sentence as commrted. .

8¢ The penalty for murder is death ar 1ife imprisonment as the
cowt-martial mey direct (AW 92)s Confinement in a penitentiary 1s .
suthorized upon conviotion of murder by Artiocle of War 42 and sections.
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275 end 330, Federal Criminal Code (18 USCA 454,567)e The designation
of the United States Penitentiary, Lewlsburg, Fennsylvenia, as the
place of confirement , is proper (Cir.229, WD, 8 June 1944, sec.II,
pars.1b(4), 3b). , '

‘ _ @M?Mm Judge Advoo-gto
. v

Judge Agvocate

Judge Advocate

10789



wwish &ULHIIAL

(16L) .
1st Inds

War Deparbment, Branoh Office of The Judge Advocate Ceneral with the

European Theatere < O MG 194% © TC: Commanding General,
United States Forces, Buropean Theater (L.a.m), AFO 757, U. S. Armye

1. In the case of Private First Class ALBEPT Je OLSEN (32269305),
Company C, 309th Engineer Combat Battelion, attention is invited to the
foregoing holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty -end the sentence
a8 cormmubted, which holding is horeby approveds Under the provisions

of Article of Viar 505, you now have authority to order execution of .
the sentenco.

2. then copies of the published order are forwarded to this office),
they should be accampanied by the foregoing holding end this indorsement,
The file number of the record in this office is ClI ZT0 10780, For con~

venience of reference, please place that number in brackets at the end
S8 Aheeedame (O EIC 10780)

/f Tt fiesr

E. C. MHelEIL,
Birigadier General, United States Army)’
Assistant Judge Advocate Generale ¢

( Sentence as commuted Ofdened exscuted, GCMO 403, USFET. 15 Seot 1945),
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Branch Cffice of The Judze Advocate General
with the
European Theater
APC 887
" LOARD OF REVIEW WC. 1 - 16 NOV 1945
" CM ETO 10799 :
UNITED STATES . ) DELTA BASE SECTION, CCAMUNICATIONS
: . ' ) ZONE, EUROPEAN TEEATER OF CPERATICKS
’ Ve : ) ) ’ v ‘
' - ) Trial by GCM convered at larseille,
Private ELLIS GLCVER (34100347), ) France, 26, 27 February 1945.
3425th Quartermaster Truck Company ) Sentence: Dishonorable discharge,
. ) total forfeitures and confinement
) at hard labor for life, Unites States
) Penitentiary, Lewisburz, Pennsylvania.

HOLDING by BOA™D CF REVIEW NO. 1
STEVENS, DEWEY, and CARROLL, Judze Advocates

1, The record of trial in the case of the soldier named sbove has
been examined by the Eoard of Review,

2. Accused was tried upon the following charges and Specifications:

CHARGE It Violation of the 92nd Article of War.
. ) {NMI)

Specificaﬁion: In that Elliq/blover, Private, 3425 Quartermaster
Truck Company, did, near Salon, France, on or ebout 20
October 1944, forcibly and feloniously, against her will,
have carnal knowledgze of Madames Helene Schneider.

CHARGE II+ Violation of the 96th Article of War.

Specification 1: In that % » x, did, near Salon, France, on
or about 20 October 1944, unlawfully carry a concealed
weapon, vis,, a pistol. . )

‘Specification 2+ In that = ¥, did, near Saion, Francg,'on
or about 20 Cctober 1944, in violation of stending orders,
transport & civilian passenger in a government vehicle.

10709
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Iie nleaded not guilty and, two-thirds of the members of the court present
at the time the vots was taken concurring, was found guilty 'of both
charges and their specificetions. Evidence was introduced of one previous
conviction by special court-martial for committing an assault by
pointing a pistol, unlawfully carrying a concealed weapon, and wrongfully
discharging a service pistol, all in violation of Article of War 26,
Thres-fourths of the members of the court pressnt at the time the vote
was taken concurring, he was sentmnced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due, and

to be confined at hard labor, at such place as the reviewing authority
nay direct, for the term of his natural 1ife, The reviewing authority
approved the ssntence, desiznated the T. S, Penitentiary, Lewisburg,
Pemnsylvania, as the placs of confinem<nt, and forwarded the record of
trial for action pursuent to Article of War 50~. \

3. Evidence for the prosecution: On the morning of 20 October 1944,
Mademe Helene Schneider, 34 years of age, was travelling from Lyon to '
Grens, France, to visit her family (R18,41). Althouzh the record is not.
clear, she apparently got off the train at iramas about 0930 hours and
started walkinz along the road to Grans because she had been informed that
there were no trains running. She was carrying a valise and a bag.

After walking a distance of about one kilometer she hailed a truck driven
by accused who was a member of the 3425th Quartermaster Truck Company
and whose assigned duty was truck driver, She asked for a ride to Salon
and accused indicated a seat beside him in the cab for her and opened
the door from the inside (R18-20,31,59).

Aftor riding for about five minutss, accused placed his finger’
on his tongue, pointed toward her legs, and asked her if she understood
(r20,32), She replied "pas compris", and immediately tried to get out-
the door but she could not find the handle., She also siznalled to him
to stop the truck (R20-21,32), He producsd & zun, pointed it at her
and said "compris", He put the gun away, drove on for about five minutes,
and produced the zun azein to show her that it was loaded (rR21,32-33).
With this, she became frlrhtened and began to cry after e couple of -
minutes, he took a side road to the rlght and drove until they came to a
culvert, The road ran throuzh open oountry and they did not pass a
‘singls house, pedsstrian or automcbile, " During the journey, the
prosecutrix continued to cry and bried to indicate to the accused by
gestures that she wanted to get out of the truck (R22-23).. Accused
stopped the truck, alizhted, took a blanket on which . he had been sitting
and the revolver that was under it, put the weapon in his pocket, walked
around the front of the truck, and put the blanket on the ground about
two or threse meters from the truck (R23, 54-36) He opened ths door on
her side of the truck and when she started to leave with her valise
he took it away from her and threw it on the seat the prosecutrix saw
accused place the pistol in his pocket and was crying at the time she
got out of the truck (R24). EHe took her by the arm, in a "half-polite"
gestﬁre, led her to the blanket and indicated that she was to lie down,.

i
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- ‘Terrorized and "without strength", she complied (R®B=39). The gun was
‘in his pocket (R24). Zo lifted her s irts and started to take off her
panties,’ She was unable to say whether she assisted him (R25.,40).

.He then tried to have sexual intercourse with her, She did not push
him away with her hands or kick him because she was frightened. As
she put it, "I could not resist much because I wes terrorized and limp
through fear®, However, she did attempt to prevent him from accomp-
lishing his purpose by crossing her legs and tightening her "immer
ruscles” (R26 41-43), Unable to effect penetration, he made her change
positions several times, In doing this he wes not brutal, but he us=d
szreat force (R4l). He b-oan to ge+ angry (R26)s After almost three-

. quartcrs of an hour s am 53 t she "Mad no strength left
to resist any 1ong-r 2- Sao ;g§§§ 8t{e%or§~r-a her to got
back in the truck.  He drove to the mair hlghway and showed her the

way to Salon, while he'drove in the dirsction of Miramas (R26). The
number of the truck was 445. She walksd along the road for almost ten
minutés until she was picked up by some Freénch people in a truck,
Crying, she told them what had happened, and they at her request took
her to the National Gsndarmerie at Salon (R27).- It was then about 1100
hours (R50).

. On 20 October 1944, Ceptain Sylvester A, Bachmann larded at the
Istres airfield enroute from Epinal to Marseille, {Reference to authentio:
maps reveals that Istres is about five miles = airline distance « south-
west of Miramas). TUnable to obtain further transportation, hs was .
walking into Istres when he was picked up by an unshaven colored soldier _
with a small moustache who was dressed in denims and drivinz a two and one-
half ton truck bearing the number 445. The handle of the right hand
door wes missinge. At the town of Fos they were stopness hy the French
military police. Unable to understand what the French wanted, Captain
Bachmann psrsuaded. them to go with them to the driverts orderly roon.

- On.arriving there, Captain Bachmann went into the orderly room, talked
with a Lieutenant Steiger and there made arrangements to take the entire
party to Battalion Feadquarters. He climbed back into the truck. One
- of the French military policemen climbed on the running board and
picked up a blanket that was lying on the seat, Underneath the blanket
there was a gun but the driver prevented the military policeman from
taking it saylng "No, I can't give it to you, it belongs to the Major".
In the meantime .some negro soldiers milled around the truck-evidencing
resentment at the Frenche. During the excitement a blamket was passed
in or out of the truck (R68-76). Accused was identified as the driver
of thi;'truck by the.French military policemen who arr-gfed him (R51 52).
On 30 November 1944 the prosscutrix discovered that she ‘was.
suffering a venereal disease, whlch she did not have prior to 20 Cetober
1944 (R28-29).

Prior to 20 October 1944 orders were issued by .the 59th Quarter— '
- master Battalion, of which the 3425th Quertermaster Truck Company was a
part, forbidding the carrying in United States Govermment vehicles of
civilian passengers who did not have a pass, Similarly, orders were
issued prohibiting the cerrying of pistols by enlisted men (R60=62,67;
Pros. Ex 1). These orders were read to the men and published on the
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bulletin boards (R6E,67).

4, “Evidence for the defunse: For the purpose of showing prior
inconsistent statemsnte, the defense offered a statement signed by
¥adame Schneider and-witnessed, which she gave to ons Serge Corfu,
Inspector of Natiornal Police, attached to the Criminal Investigaticn
Division (R92; Def. Ex A)e . In this statement she was gucted as saying
that she gave in to acﬂusod beceuse it was the only way to get rid of
him (R94; Def. Ex L)

It was stipulated by and between the defense, the prosecution
and the accused that if Captain Thomas B. Halton, lMedical Corps, were
present in court he would testify that accused was adnitted to the
Hospital on 21 COctober 1944 sufferlng from a moderately larze penile
ulcer diagnosed s a syphilitic chencre, complicated by infection of
the foreskin. Treatment "held"™ the chancre but the 1nfect10n persisted,
It subsided slowly and he was discharged on 8 November, '

"It is my opinion that it is doubtful

" that Private Glover could have part-
icipated ir intercourse for sevsral days:
prior to admission bscause of the con-
dition . of his penis which would probably
have rendered intercourse painful to him"
(R95)%

Accused, after beiny advised of his rights, elected to remain
silent (R96). .
.. 4

5. In rebuttal, Captain Seymour I. Nathanson, Medical Corps,

testified that he examined accused on 21 Octoter 1944 and found evidence

of a venereal disease, His peris was moderatsl:- swollen and there was
a discharze from the meatus, It was nct cnly possible but "likely"
that accused could have had intercourse within the preceding 24 hours.
He had no doubt that accused could have had an erection although it
may possibly have been painful enou~h to nullify his sexual desires
(R97-101) : | :

6. Appended to the record of trial is a l=tter dated 28 February

1945 signed by the President of the court in which he states that on
the second day of the trial accused, through his defense counsel and -
then personally, "steted to the court" that the prosecutrix had been
sitting in the lobby of the Hotel Bordeaux shortly tefore the trial
opened on the previous day and that the trial judge advocate came into
the room and esked for accussd; that when he responded the trial judge
advocate ordered him to step forward and he noticed that at that time
the prosecutrix was watching him. The letter joes on to say that the

" _court then re-called Madame Schneidsr, Her tsetimony on this point

" appears on pages 90-92 of the record. She denied seeing accused in
the lobby on the morning in question, although she admitted being there
and seeing several colored scldiers, Likewige, she denied hearing
anyone call accused's name., The first time she saw accused after
20 October was when she identified him from the witness stand, and
she was sure that he was the man involved. . 1 0
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Because the letter of the President referred to statements
by accused and his counsel and the record contained only the above
testimony of ifadame Schneider, the Board of Review and Assistant
Judgs Advocate General had grave doubts as to whether the record
accurately reflected the entlre proceedings on this issus and,
accordingly, it was returned to the reviewing authority with dir-"
ections to take corrective action and supply the amissing portion

of the proceedings (Cf. CM 280470).

4

Thereafter the reviewing authority returned the.record with
ar affidavit signed by six of the seven members of the court who sat
‘on the case, which in substance stated that the record contained all

" the proceedings which occurred in open court and that the complaints

of accused and his counsel were made during a recess. Affidavits
of the specially appointed assistant defense counsel, accused, trial
judge advocate, and roporter were to the same effect. )

The trial judge adwocate in his affidavit stated that he
Ahad told the court that it was his practice to check the prisoners
when they were brought from the stockade; that in checking them in
‘the lobby of the hotel he directed his remarks to the guard in a
. low voice and not to accused; that none of the prisoners made any
- respouse; that he did not see the prosecutrix in the lobby and was
sure that she was not near him during the roll call, He further
stated that when addressing the court during the recess accused
adnitted, in reply to his question, that the affiant also had called
out the names of 10 or 12 other prlsoners.

Accused in his affidavit described the proceedings substant-
ially as summarized in the letter of the President of the court. In
addition however, he stated that wher the trial judge advocate asked
him whether the names of all the prisoners had mot been called, he
replled that only his had been called,

The specially appointed assistant dofense counsel filed a
supplemental affidavit, much of which is more properly described
as a brief. He did state, however, that he and the specially
appointed defense counsel had a pretrial interview with the pros-
ecutrix and that she told them she could not identify her assailant
because of the lapse of time. At the trial, according to him, when
" the prosecutrix was asked to identify her assailant, accused and
five other soldiers, who had been carefully chosen for their resembl-
ance to him, stood up and the prosecutrix "with barely a glance in
their direction, * * * only half turning to look, pointed to the
accused". The affiant was "astounded" at the "unstudied and non-
chalant identification™, Further bearing on the point of identification
of accused, the affiant stated that accused "questioned™ whether he
had driven his truck on 20 October 1944, because of mechanical trouble,
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" Hs quoted accused as saying that if certain "dispatch sheets" were
made available to him, fogether with the dispatcher as a witness,
he could ascertain whether he had driven his truck on the day in
question, or that he might remember the names of the mechanics who
would be able to furnish the same information. Affiant stated that
he searched for the dispatch sheets and comnunicated with accused's
unit in an unsuccessful effort to locats them. A continuance was
granted for that purpose but finally, when it appeared that they
could not be found, "the dsfense reluctantly consented to going to
trial®., Some weeks after the trial the trial judge advocate gave
the missing dispatch sheets to affiant who immediately turned them
over to the reviewing authority. Affiant "believes" that the latter
interviewed accused about the dispatch sheests, Affiant stated that
" "I believe the with holding of this evidence was deliberate®., 1In
addition to the féregoing, there was forwarded at the request of the
specially appointed assistant defense counsel an affidavit signed by
. General Prisoner William Thorpe who stated that on the day of the
" trial he was a garrison prisoner awaiting trial and that he was
asked to appear in an identification lineup at Glover's trial; that
he was brought to the Hotel Bordeaux for that purpose; that while he
was waiting in the lobby to be told where to go, he not1ced & blond
lady, apparently French, sittlng in & chair; that,

"Just then a Major came out and called
out, 'Is Ellis Glover there' and then
he said 'Glover, step out'. So Glover
steps out to the ilajor, right in front
of this here French lady, the blonde.
Then, the ilajor, says okay, you all go
: back to the back room. So that's where
. we went", v

On receipt in the office of the Assistant Judge Advocate
Goeneral of the record with this additional charge of misbehavior by
the trial judge advocate, it was agzain returned to the reviewing
-authority recommending that he disapprove the findings of guilty and
order & rehearing because of (1) the possible prejudice resulting -
to accused arising ffom the incident in the hotel lobby and (2) the
charge by the special assistant defense counsel that the trial judge
advocats suppressed evidence.
. ) o
The revisewing authority "upon further thorough reconsideration
of the entire case" declined to follow the above recommendation and
again returned the record of triale In his indorsement he stated
that any prejudice resulting from the incident.in the hbtel lobby
would persist at a second trial of accused. He further stated that
he requested the special assistant defense counsel to furnish a
supplemental affidavit specifying precisely the manner in which
accused was prejudiced by not having the dispatch sheets, and that
consideration of the dispatch sheets and the supplemental affidavit,
., subhitted in response to his request, failed to show that he was »
prejudiced. Lastly, he referred to the fact that a certificate, signed
by the special assistant defense counsel and bound into the record,

adnitted that the defense at its omn request had been granted?% dayfl N »10
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to prepare its case. This in his (the reviewinz authority's) opinion
afforded ample opportunity to the defense to develop any evidence
disclosed by the dispatch sheets or the detail lists and any other
‘evidence tending to establish the alibi of accused, The detail
lists end the supolemental affidavit were bound with the recond of
trial and are before us for our consideration,

Ta. Charge I and Specification: We turn to'the merits of
the caseé first, and in so doing, we do not consider any evidence not
contained in the record of trial proper. That record presents two
questions, (1) Was the prosecutrix raped? (2) Was kccused the rapist?

: The uncontradicted evidence shews that while the prosecutrix
was riding in the cab of a truck, the driver thereof indicated thit he
desired some sort of sexual relations with her, emphasizing his .
indicated desires by pointing a loaded pistol at her, and that he
then turned off the main road and continued until he reached an
isolated spots When he reached this spot, he toock a blanket and put
the gun into his pocket, When the prosecutrix attempted to leave,
he prevented her, He then made her lie down on the blanket and,
after about three-quarters of an hour, had sexual intercourse with
here During all the time she resisted by closing her legs and
tightening her muscles. As soon a3 he released her, she made prompt
complaints, We think that this constituted rape - carnal knowledge
of a woman by force and without her consent (lCi, 1928 par. 148b, p.165)
Although it is true the prosecutrix could have offered more physical
resistance, the fact that accused was armed and had previously threat-
ened her effectively deterred that. She was not required to enter
into an experiment in violence with him to ascertain just how far she
could resist without being shot. Those who enforce their sexual demands
at gun-point have no just complaint if those whom they assail take them
at their word and submit rather than risk death.. They cannot be heard
later to urge that their victim should have offered more resistance.
Under the circumstances here shown, her fear and lack of consent were
sufficiently manifested to the accused and he had no basis for inter-
preting her failure to resist more vigorously as consent.

As to the identity of "the rapist, substantial evidence pointed
to accused, He was a truck driver. for the 3425th Quartermaster Truck
Company. He was identified by the prosecutrix as the driver who.
raped her. At the time he was driving truck number 445, He was
‘identified by the French military Policeman as the driver of a truck
whom he stopped on the afternoon of the day in question, At that time,
he was driving truck number 445 and there were a blanket and a gun on
the seat of this trucke The prosecutrix contracted a venereal disease
shortly after the rape and accused was suffering from a venereal disease
on the day of the rapes The conflict in the medical testimony as to
whether accused could or could not have sexual intercourse on the day
' in question was for resolution by the court. 1In our opinion, there
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was substantial evidence that accused was the rapist,

As to the incidént that took place in the hotel lobby, the
prosecutrix testified she did not notice it. The question of her
credibility on that, as on all issues, was for the court. The record
is legally sufficient to sustain tho findings of guilty of Charge I
and Specification (cM4 ETO 12056, Reyes; CM ETO 13824, Johnson et al,,
_ Ci ETO 14338, Reed; Cd ETO 16971, Brinley). ‘

R Charge I1 and Specifications: Accused was charged by these
specifications with unlawfully carrying a concealed weapon, vis.,
a pistol (Specification 1) and transporting a civilian passenger in
. & Government vehicle in violation of standing orders (Specification 2).
The evidence establishes .that an American soldier transported a
civilian passenger in a Government vehicle, as alleged, and that this -
soldier carried a pistol, which was sometimes concealed. It further
establishes that both of these actions were in violation. of orders.
As developed above, there is substantial evidence that accused was
this soldier., The record is legally sufficient to sustain the findings
~of guilty. ‘ . ' ' ' . .-

: 8. We consider now the matters developed by the affidavits and

the action of the reviewing authority in failing to follow our
recommendation to grant a new trial and returning the record to us. ,
The manual makes no specific provisions for motions for new trial or -
for any motion after verdict and judgment (MCM, 1928, par. 71,Pp.55-~56).
We treat the case as if a motion for new trial were made on the grounds

. suggested, and consider the whole record and the affidavits and exhibits
submitted therewith to determine whether such motion should have been
granted (Cf: Glasser v. United States,'BS L. Ed. 680, 315 U.S. 60 (1942)).

It is elementary that the action of a lower court in denying
a motion for a new trial will not be reversed unless an abuse of
discretion is shown (Coplin v, United States (C.C.A.9th) 88 F (2nd)
652, cert, denied 81 L. Ed. 1357, 301 U.S. 703 (1937); Jordan v, United
States (C.C.A. 5th) 120 F (2nd) 65, cert. denied 86 L. Ed, 489, 314
U.S. 608 (1941)), by analogy we adopt ‘the seme rule as applicable to
" the reviewing authority's action in this case,

. The first question arises from the incident in the hotel
lobby. A Accused insisted in the affidavits that the prosecutrix
. witnessed the scene and was thereby .enabled to identify him at the
~trial, A general prisoner in his affidavit corroborated accused to -
. a large extent. On the other hand, the trial judge advocate's S
affidavit and the prosscutrix' testimony warranted a finding that
gehe did not see the incident. Moreover, the former gave a somewhat
different version of the event from accused, and negatlved any intent .
to display accuaed to the proseoutrlx.
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The specially appointed assistant defense counsel in his
affidavit charged that at a pretrial interview the prosecutrix
stated that she was unable to identify her assailant but that when
she was on the witness stand she unhesitatingly and without pause
selected accused from a lineup with five other soldiers who resembled
him, However, the record of triial belies the defense counsel's ..
statement, At no time did the defense seriously contest the issue
of identity. The cross-examinatiom of the prosecutrix covers 15
pages -of the record, yet not one question was asked her about her
identification of accused. If counsel, as he says, proceeded to
.trial on the theory that she could not identify accused and was

fgstounded™ when she did, he gave little evidence of it at trial.

One of ‘the lieutenants of accused's organization who was present -
when accused was brought to the orderly room after having been
apprehended by the French military police was available as a witness.
-He testified at the trial. If accused was not the man who was apprehended .
he was available to deny dt, yet he was not called by the defense.
To be sure, the burden was on the prosecution to prove that accused
. was the assailant, not on the defense to prove that he was not, but
when the defense in proceedings for & new trial make® the clainm of
surprise that they have made, the reviewing authority, and the -Board
of Review are entitled to take into consideration the theory of the
defense's cass at the trial to ascertain whether there is any sub=~
stance to the claim. : . .

The’ second ground for a new trial was based on the alleged.
suppression of evidence by the trial judge advocate, a suppression
which,. according to the defense counsel, was deliberate, If that .

. were proved tc be the case, a serious question would be presented.
Such conduct is utterly incomsistent with the fair and impartial
adninistration of military justice and regardless of our idea of’

the value of the suppressed evidence to accused, it is at least
doubtful whether we would mot have to reverse ths conviction auto=- -
matically. However, the only proof. that the suppression was delib-
erate rests on the naked assertion of defense counsel which the trial
Judge advocate, having been transferred, was unable to answer. The
reviewing authority was not required to take that assertion as true.

It is inocumbent on the moving party to introduce, or to offer, distinct
evidence in support of the motion; the formal affidavit sl one, even )
though uncontroverted, is not enough. (Glasser Ve Unzted States, supra)e

. We treat this evidence, then, purely as we would any othsr
- piece ‘of newly discovered evidence., This eviddnce - the so-called
"dispatch sheets” - consists of ordinary "detail lists"™ assigning-
men of the 3425th Quartermaster Truck Company to certain details as
truck drivers. The first of these is dated 16 Octeber 1944 and _
contains the details for the morning of that day. There are some’

- 27 names on it and next to each name is a three-figured number. .
which we take to be the number of the truck they were detailed to
drive, This list contei ns the entry "Glover 445". The detail 1list
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for the afternoon of 16 October 1944 does mot carry the name of."Glover"
but has the statement ™Mulligan 445", For the morning of 17 October
Glover is sgain &ssigned to truck 445 and there is the pencil notation
"pull” next to his name. The list for the afternoon of that day does
not contain Glover's name but after the statement "Pull the following

* trucks this P,M." there are eight trucks listed, one of which is 445.
"For the morning of 18 October 1945, Glover is again assigned to truck
445 and the initials "H.P." are next to his name. A note on this sheet

- states, "'M.P.' -.Denotes truck in company motor pool™,. Thirteen of

the trucks are so designated. For the afternoon of 18 October "Williams,
J." is listed as driving the truck 445. Glover is not listed. For

the morning of 19 October Glover is assigned 4453 although eight trucks
are designated ™M,P." and one of these eight is further designated
"Maint.”, Glover's is not ode of them. For the afternoon of 19 October
™illiams, J." is assigned truck 445 and Glover's name is not listed.
For the morning of 20 October ~ the day in question - Glover is assigned
truck 4456. Four trucks are designated "M.P." but truck 44656 is not one

" of them, For the afternoon of 20 October "Perkins™ is assigned truck 445.

If this proves anything, it proves, contrary to defense's
contention, that truck 445 was in operatimg condition on. the day -
in question and accused was assigned to drive it, Indeed, it would
seem that this truck was operating for all the days before 20 October
* for which we have the lists. Only once - the morning of the 18th -
is it listed as being in the motor pool, which does not necessarily.
‘mean it was not in running condition. The designation that the truck
was in the company motor pool loses eny significance it might have ° .
as indicating that it was not in operating condition in the absence of -
the further notation of "Maint." which we take to mean that the indicated
truck was undergoing maintenance,

- Accused further contended that the dispatch sheets would have

. enabled him to obtain the names of men who could testify as to his
whereabouts on the day in question., They do contain a great many names,
However, defense counsel admits that he "tontaoted" accused's unit
"continually" by telephone during his preparations for trial, He

adnita that he was given an 86-day continuance in order to enable him .
to prepare his case, Certainly, in this time he could have found these
alleged witnesses without the aid of the dispatch sheets, Even now.
there is no assurance that these witnesses would be able to establish
an alibi for accused. In fact, neither accused nor his counsel’ state
Jjust what that alibi is., The defense counsel quotes accused as saying

that he was not out with the truck that day but he does not say where

~he was. Wo.conclude that there was no abuse of discretion in danying
accused s rehearing. S -

9. The charge sheet shows that accused is 25’years of age and
was inducted 3 April 1941. He had’no prior service,

“
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10. The court was legally constituted and had jurisdiction of

* the person and offense§. No errors injuriously affecting the sube
stantial rights of accused were committed during the trial. The

Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence, - -

11, The. penalty for rape is death or life imprisonment as the
court-martial may direct (AW 92). Confinement is a penitentiary is -
authorized upon conviction of rape by Article of War 42 and section

. 278 and 330, Federal Criminal Code (18 USCA 457, 567). The designation

" of the United States Penitentiary, Lewisburg, Pennsylvania, as the
place of conflnement, is proper. (Cir. 229, WD, & June 1944, sec. II,

pars. 1b (4), 3b). . ' '
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UNITED STATES 8TH ARMORED DIVISION

Ve Trial by GCM, convened at

Llebberich, Germany, 20 larch 1945,
Sentence: Dishonorable discharge,
total forfeitures and confinement

at hard lsbor for life, United States
Penitentiary, Lewisburg, Pennsylvania,

Private First Class WESLEY T.
_UTSEY (34516355), 148th Armored
Signal Company,

HOLCING by BOARD OF REVIEW NO, 3
SLEEPFR, SHERKAN snd DEVEY, Judge Advocates

1. The record of trial in the case of the soldier named sbove
has been examined by the Board of Review,

2. Accused was tried upon the following charges and specificationss
CHARGE Is Vieolation of the 92nd Article of Var,

Specifications In that Private 1st Cl, Wesley T. Utsey,
148th Armored Signal Company, did, at Grefrath,
Germany, on or about 4 Merch 1945, forcibly and
feloniously, against her will, have carnal knowledge
of Mrs, Kaeze Lehnen, a German woman,

. CHARGE IIs Violation of the 96th Article of War.
(Disapproved by the Reviewing Authority).

Specifications (Disapproved by the Reviewing Authority).

He pleaded not guilty and, two-thirds of the members of the court present
at the time the vote was taken concurring, was found guilty of the charges
and specificetions. No evidence of previous convictions was introduced,
Three-fourths of the members of the court present at the time the vote
was taken concurring, he was sentenced to be dishororably discharged the
service, to forfeit all pey and allowances due or to become due, and to be
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confined at hard labor, at such place as the reviewing authority may
direct, for the term of his natural life, The reviewing authokrity dis-
approved "the findings of Charge II and its Specification", approved

the sentence, designated the United States Penitentiary, Lewisburg,
Ponnsylvania, as the place of confinement, and withheld the order direct-
ing execution of the sentence pursuant to Article of War 50%,

3. The evidence for the prosecution shows that at 1:00 ﬁm on
4 Warch 1944, lirs. Kacze Lehnen, wife of a German soldier, and her 76-
year=-old father were preparing to each lunch in the kitchen of their
home in Grefrath, Germany, Violent knocks were heard at the front door,
which was closed but not locked. Iirs, Lehnen came from the kitchen and
saw accused standing in the hallway inside the door with a gun which re-
serbled a 430 calibre United States carbine (R6-7, 11-12), She testified
that he immediately pointed the gun at her and asked if she spoke German
or English (R7), She did not speak or understand English (R10), He
then came closer to her, with the gun still aimed at her, and pointed
upstairs with his finger, YWhen her father looked out of the kitchen,
accused turned the gun toward him, motioned for him to go awasy, and
pointed upstairs egzain. He kept the gun pointed at prosecutrix'! abdomen
while she walked backwards up the stairs and into her bedroom in accordance
with his gestured directions, He then closed the door behind him and
"held the gun with one hand while with the other he pointed at /her/ slacks
end then he also pointed with his gun towards [he;? slacks", She was
crying but did not scream because she wes afraid "he may have shot!" (R6-7,
13{. With respect to vhat then ensued she testified:

N
"I gave him to understand that I was menstruating at
the time, In spite of that he cohtinued to motion
that I should take my slacks off, * ¥ % Then he wanted
that I should take my etep-ins off also. * * ¥ He stood
with his bank against the door, * * % Then he put down
his gun on top of the chest of drawers, He took his
blouse, or jacket, off but he watched me all the time,
I was crying. Then he took off his sweater and his -
helmet., Then he took his trousers off. Then he took
a condom and pushed me with his hands on the bed. Then
he laid himself on top of me" (R7),

He had sexual intercourse with her two times during 20 minutes. After
the flrst time she "sat up and he was immediately ready for the second
time® (R7,10). He kissed her but she did not kiss him back. She be-
lieved, but was not sure, that he had been drinking, During the act his
gun remained on the chest of drawers, which was within about 20 inches

or arm's reach of the bed, When he finished he got up and put on his
clothing, and she put on her slacks. He pointed at a picture on the
chest of drawers and gestured as though he wanted to know who it was, She
said it was her husband., He then took two pictures of women from his
pocket and showed them to her. Then he "put on his helmet and went back=
wards out of the room in a great hurry and hestened domn the steps®, He
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did not make her a present of anything. She went downstairs crying -and
told her father what had happened. He had remained in the kitchen and
"did not dare to leave the room", She also told the mayor when he ,

~

" passed her house about 10 minutes later (R7-8),

The pictures which accused showed Lirs. Lehnen in her room
vere subsequently teken from him and were identified by her before and
at the trial, and introduced in evidence (R9,16, Pros.Ex,A),

lirs. Lehnen's father corroborated her testimony regarding accused's
entry into the house and testified that accused

"held the gun pointed forward. He motioned to
my daughter that she should go upstairs. I
wanted to follow and also go upstairs, He waved
me aside with his gun so I went back into the
kitchen and closed the door" (R11),

The witness never went upsteairs during the "good half hour" accused end
his daughter were there. He heard no outecray, loud talking or ecrying,
but Mrs. Lehnen was crying when she came downstairs end told him what had
taken place (R12),

. After being warned of his righte under Article of Tar 24 by a
staff sergeant, of the military police, accused on 7 karch personally wrote
and signed g statement, which was introduced 1n evidence without objection,
as follows: -

"The boys that lived in the room with me had some
whiskey. So I was pretty high when I left the
house, I stumbled into this house and asked if
there was a girl in the house. She pointed up-
stairs., I went with her upstalrs and found this
girl and laid her. I give her some cigsrettes
and §hen went back to my quarters" (R16-17, Pros.
Ex.B)e

AN Accused, after being warned of his rights ss & witness, elected
to testify under oath (R18). At about 9:00 am on 4 March he began drink-
ing brendy and champagne, and after drinking a considerable amount he-
“just stunbled into" Mrs. Lehnen's home without Iknocking at sbout 11:00 am,
He had his weapon on his back and did not point it at anybody while he was .
in the house., He saw en 0ld man, and an old woman who motioned for him
to go upstairs, He proceeded upstairs where he saw lrrs. Lehnen, for the
first time, standing in a bedroom. He produced some cigarettes and made
motions for her to pull off her clothes, which she did voluntarily and
immediately, without any assistance from him, His gun was still on his beck,

-3
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and he "stood it up" in a corner of the room where he could not have
reached it from the bed. She did not cry or object and did nothing une
usual while he was having intercourse with her. She kissed him and he
kissed her, "She was whispering 'Goot! which meens 'Good! in English",.
She was having her menstrual period. She accepted cigarettes from him
and smoked one right after he finished, He. was not too drunk to know
what happened, and he "sobered up" about 200 pm. He did not remerber
showing her the pictures (R18-23),

54 In rebuttal, itrs. Lehnen testified that acased did not offer
her eny cigarettes. There was no bleeding after either intercourse, but
she had pains the following day, She had no vhysical examintion after
the acts., She had made a statement that she did not care to prefer charges
against accused because she thought he might be married and have chlldren,
and she did not want him sentenced to death (IiR3-24).

6o The testimony of both Mrs. Lehnen and accused establishes his
carnal knowledge of her at the time and vlace alleged in the Specification
of Charge I, The only question presented for determination is whether the
act of intercourse was accomplished by force and without her consenht under
circumstences which constitute rapes The testimony of the prosecutrix
and her aged father shows that accused entered her home, pointed his rifle
at her, and motioned for her to go upstairs, About the same time he
pcinted his rifle at her father and incdicated that he should remain down-
steirs, Iirs., Lehnen further testified that accused continued to point
the rifle at her while she walked backwards upstalrs and into her bedroom,
ard while che removed et least a vortion of her clothing, After leying
his gun down within reach, he pushed her on the bed with his hands snd
hed intercourse with her., Vhile no great amount of physical force was

emrloyed by eccused, "the force involved in the act of penetration elone
i sufficient where there is in fact no consent" (IMCHM, 1928, par,148b,
~,165)., The more serious difficulty arises when it is considered that

“he testimony of the prosecutrix indicates a total lack of actual physical
resistance and a minimum amount of protestation on her part before and

at the time of the ect, At most it is shown that she was crying and that
she gave him to understand that she wes menstruating prior to his inter~
course with her, It is well settled, however, that if a woman submits to
intercourse and fails to resist, or ceases re51stance, because of fear of
death or other great harm, the consummated act is rape (CM ETO 3740, Sanders,
et al; OM ETO 5870, Schexuyder; 1 Wharton's Criminal Law (12th Ed.1932),
G5eC. 701, p.942 . It is reaconable to assume that the unexpected entry

of accused, without permission, into the home of Mrs. Lehnen would inspire
in her rmore than an ordinary degree of fear or apprehension. He was an
armed member of the conquering force, and had never seen her before, She
was unable to understand his words or to make verbal protestations against
his demands in any language which he could understard, For him, under
these circumstances, of which he was fully aware, to point a gun at her
while soliciting sexual intercourse was reasonably calculsted to produce
in her a vegceonable fear of death or grievous bodily harm ard to support
the inference that he intended to use ultimate force if necessary to ’

accomplish ‘iis purpoéé. She testified that she did not scream because -
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she was afraid he might shoot her, She was crying when she reported the
incicent to her father shortly after the act occurred, and she reported

i1t to the mayor ten minutes later. U:on the showing made, the court

wes warranted in concluding that she was Induced to refrain from resisting
only by accused's cleerly implied threat to shoot if she did, and that

she submitted to his demands through no other reason than fear of her

life or great bodily harm (see Cli ETO 3933, Ferguson, et al).

Accused's testimony directly conflicts with that of kirs. Lehlnen
as to whether she willingly consented to the intercourse, and the court
might well have concluded that she did not take such measures to frustrate
his design as were within her ability and did therefore in fact consent,
However, since there is substantial evidence that she submitted through
fear alone, the findings of the court can not be disturbed.(CM ETO 10715,
Goyneg; CM ETO 10644, Clontz).

- e The charge sheet shows that accused is 24 yeers of age, and was
inducted 1 December 1942 at Fort Jackson, South Carolina, No prior service
r+ is shown.

8, The court was legally constituted and had jurisdiction of the .
person and offense, No errors injuriously affeéting the substantisl rights
of accused were committed during the trial, The Board of Review is of
the opinion thst the record of trial is legally sufficient to support the
findings of guilty as spproved and the sentence.

G The penalty for rape is death or life imprisonment as the court-
martial may direct (AW 92), Confinement in a penitentiary is authorized
upon conviction of the crime of rape by Article of Viar 42 and sections
278 and 330, Federal Criminal Code (18 USCA 457,567)s The designation of
the United States Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement,is proper (Cir, 229, WD, 8 June 1944, sec, II, pars. 1p(4),

3b). ‘
MZMJQM\ » _Judge Advocate
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UNITED STATES g 5TH ARLORED DIVISION
Ve ) Trial by GCLi, convened at
' ' ) St. Tonis, Germany, 22 Larch 1945,
Privete WILLIAK H. JALEY ) Sentence: Dishonorable discharge,
(39235651), Headquarters’ ) total forfeitures and confinement
Company, 127th Ordnance ) at hard lebor for 15 years, United
Yaintenance Battalion ) States Disciplinary Barracks,
) Greenheven, New York,

HOLDING by Z0.nD CF RLVIEW NO. 3
SLEEFZR, SHL HERVAY and DEEY, Judge Advocates

“ 1, The record of trizl in the case of the soldler named above
has been examined by the Board of Review,

2. Accused was tried upon the following charges and specifice~
. tions: - ' L
1

i . -
CHARGE I:. Violation of the 58th Article of Var, i

Spec1f1catlon 1: In that Private William H. Ramey,
Headquarters Company, then Headquarters, 127th
Crdnance liaintenance Battalion, Fifth Armored
Division, did, at Walheim, Germany, on or about
12 December 1944, desert the service of the
United States, and did remain absent in desertion
until he was apprehended at Paris, France, on or
about 30 December 1944,

did ,

" Specification 2: In that % % ¥,/at Paris, France, on
or about 30 December, 19L&, desert the service of
the United States and did remain absent in desertion
until he was apprehended at Paris, France, on or
about 7 February 1945,

-1- "
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CI/RGE II: Violation of the 94th irticle of jiar. ,

Specification: In that % % % in conjunction with
First Lieutenant RICHARD H, SCHN, Headquarters

- Company, 127th Ordnence lMaintenance Battalion,
Fifth armored Division, did, at Vlalheim, Germany,
on or sbout 12 December 1944, wrongfully and
willfully apply to his own use and benefit, a
Government vehicle, to wit: a one-quarter ton
Commznd and Reconnalssance Truck, United States
Arry Fumber 20357852, of a value of about Cne
Thousand Dollars ($1,000,00), property of the
United States, furnished and intended for the-
military service thereof,

He pleaded not guilty, FHe was found guilty of Specification 1 and 2 of
Cherge I except the words "desert the service of the United States® and
Wabsent in desertion', substituting therefor the words "absent himself
without leave" and."absence without leave!} not guilty of the excepted
words but guilty of the substituted words; not guilty of Charge I but
guilty of violation of the 6lst Airticle of War; guilty of Charge II and
_its Specification except the words "12 December 1944" substituting there-
for the words "8 January 1945%, No . evidence of previous convictions was
introduced, He was sentenced to be dishonorebly dischsrged the service,
to forfeit all pay and allowances due or to become due, and to be con-
fined at hard labor, at such place as the reviewing authority may direct,
for fifteen years, The reviewing authority approved the sentence, de-
signated the United States Disciplinary Barracks, Greenhaven, Kew York,
as the place of confinement and withheld the order directing execution
of the sentence pursuant to Article of Var 50%.

: /
3. Evidence for the prosecution:

On 12 December 1944, the commanding offlcer of the accused's
. organization; Headquarters Company, 127th Ordnance liaintenance Battalion,
‘at Walheim, Germany, detailed the accused, whose duties were that of a
quarter-ton motor wahicle (Jjeep) driver, "to drive an officer to Ondenval,
‘Belglum? (R3). The officer was First Lieutenant Richerd H. Sohn of the
. same company. - The lieutenant!s duty was to supervise the loading of some
-~ trucks at fndenval and convoy them back to Walheim, The accused did not
‘" peturn until 7 February 1945, Accused was entered by the company commander
. "on the organization's morning report for 16 December 19L4 as "Dy to AiOL
"as of 12 Decembsr 1944, 1800" (B8, Pros.Ex.A), and for 13 February 1945
- a8 "AWOL to abs, confl709th M.P. Bn Stockade as of 1630, 7 Feb 45" (RS,
- Pros.ExX.A). Accused had no other authority than the above to be absent
. (R9).. Accused was seen at Ondenval, Belgium, on the afternoon of 12
"... December 194k driving the quarter ton truck for ILieutenant Sohn (R24=26),

- | , o2
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When questioned upon his return in February, -accused volun-
- tarily related that he drove a quarter-ton truck to Ondenval fér
Lieutenant Sohn and then, upon being directed to do so by Sohn, he
drove him to Verviers and thence to Luxembourg where they remained for
two or three days. They started back boward the division the day the
Germans started their push into Belgium, but ran into enemy fire at
Bastogne and, taking the only road remaining open, returned to
. Luxembourg where they again remained for several days. He was then
- told by Lieutenant Sohn that they "had to go to Paris®™ so he drove the
-lieutenant to Paris arriving there. about the 22nd or 23¥d of December:
- There they remained until picked up by the military pclice on 7 February
1945 (R13-15). Previously, about 30 December 1944 they had been “picked
up" by the military police and, at the military police headquarters in
Paris, a two-hour order was given to Sohn to get out of town (R15),
While in Paris, accused lived with some other enlisted men for a while
and with some woman. Lieutenant Sohn gave accused a copy of written
orderg purporting to show their authority to be In Paris, He saw Sohn
every few days. The officer told him when he wanted to see him and told
him to park the vehicle at the transient parking lot and to take it out
and renew the parking ticket regularly as there was a 48 hour parking
limit there. Iisutenant Sohn - who was under the influence of liquor
"a great deal of the time®" = told accused on several occasions that they
would soon return to their organization (R17-18). Although worried
about being away accused learned for the first time -that "we were AWOL®
on or about 7 January 1945, when the lieutenant told him so(El9). The
two were apprehended when they went to get the vehicle repaired in pre-
paration for returning to their organization, ‘Vhen the vehicle was not
in the parking lot he used it for driving around Paris sight-seeinge
* This was done with the authority of Lieutenant Sohn, He managed to
live on money supplied him by Sohn and by "some girls" (R22),.

There was introduced in evidence without objection a mimeo=- -
grephed form of an order by Headquarters Seine Sectiom in which the
accused, Lieutenant Sohn and others were ordered to report to their
organization. The accused's signature appeared on the back of the order
form (R9-10, Pros.Ex.B)s - : ‘

Les Evidence for the defense; - ,

Lieutenant Richard H, Sohn testified that accused was under

- his command from 12 December 1944, when accused was assigned to him as
his driver, until 7 February 1945. During that time he saw the accused
at least once every day and ordered him to drive him to the various
places that they went, It was not until 7 or 8 January that he told
accused that he himself was not on official business in Paris but he
also told him to stay with the witness "a couple of days" and they would
return to the division, He provided accused with purported copies of
ordsrs authorizing their stay in Paris (R28-29). Vhen, on 30 December
1944, the written order to return to their organization (Pros.Ex.B)
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was handed to the witness, he instructed aceused to return to his
hotel telling him that he, the vitness, would "tzoke care of it in the
rorning™®, The next day he supplied the accused with'the false orders
purporting to authorize their stay in Paris. The accused believed
that they were true orders (R30). He zlways gave accused authority
to drive the motor vehicle, even for accused's personzl sight-seeing
trips eround Paris (R30)., "I kept him as my driver and gave him
orders vhich would lead him to believe my orders were for official
business" (R31), : :

hccused elected to testify and in his testimony he repeated
in substence his pre-trial statement outlined in the preceding para- -
graph to the effect that he acted entirely under orders of Lieutenant
Sohn (R33). He added that he did not surrender himself to the military
authorities when he learned from Lieutenant Sohn that "we were AwCLM
because, when he suggested that he turn himself in to the military
police, the officer kept telling him that in a few days they would re~
turn to the organization (R38), and that it would be better "to stay
there vith him until he came back" (R34,41)e With reference to the
incident of 30 December, they were picked up during a check-up by
nPisk because they had no orders (R40). He did not use the vehicle
for his own purposes at any time without first obtaining the authority
of Lieutenant Sohn (R42). The lieutenant and a Sergeant Monicolico made
out the trip ticket as his authorization to drive the jeep (R43). The
sergeant acted under the direction of Lieutenant Sohn (R44), . .

5 Discussion: Upon the faregoing evidence the accused was
found guilty (1) of being absent without leave on or about 12 Detember
1944 at wWilheim, Germany, until apprehended at Paris on 30 December .
1944, (2) of being absent without leave on 30 December 1944 until appre~
hended 7 February 1945, end (3) of wrongfully and wilfully applying to
his own use on or scbout 8 January 1945 a Quarter~ton command truck, .
UuSei, 10. 20357852, of a value of 41000, property of the United States
furnished and intended for the military service thereof,

: In the opinion of the Board of Review the record of trial .
does not legally support the findings of guilty of (1) and (3). * Accused's
company commander authorized him to be absent from his organization and .
to drive the motor vehicle supplied him, He was detailed to drive the
vehicle under the directions of Lieutenant Sohn, one of the officers of
the same organization, There was no evidence that accused had any

" knowledge of the purpose of the lieutenant's trip to @ndenval, or of

its duration, or of any limitation on Sohn's authority, or if or when
accused was to return to the organization,. It clearly appears from the

" yecord that he was detailed as a driver for Lieutenant Sohn and therefore,

-

- De Carlo). ’

after leaving the organization, was under his command, It would be un=-
Just and unreasonable to expect a private under such circumstances to
question the authority of his commanding superior officer, ’?o whom he

had been detailed for duty as a driver, Accused's explanation of his |
absence was put in evidence by the prosecution. It was not- improbable,
nor was it contradicted, It cannot be ignored by the court (CL ETO 7397,' :
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From the date of his departure from .alheim, Germany until
the of ficer informed him that their absence was unﬂuthorized accused
_acted under the directions and orders of Lieutenant Sohn, His con= .
tinuing absence and the use that he made of the motor vehicle from
12 Decermber 1944 until 8 January 1945 wes not contrary to the orders
originally given him by his comprany commander, Durin; that period of -
time it zppears without contradiction that he was under the direction
of his superior officer, without knowledge of any lack of or limitation
on the latter's authority as exercised, to utilize accused!s services
~or the vehicle assigned to him,

- The court's finding that accused vzs absent without leave from.

12 Decerber 1944 until 30 December 1944 under Specification 1 of Charge
I cannot therefore be legally supported on the evidence, It 1s apparent
from the court's findings with reference to Charge II and its Specifica--
tion - that the offense of wrongfully applying the motor vehicle to his
own use occurred on 8 Januery 1945 instead of 12 December 1944 - that it
recognlzed &s valid the apperent authority of Lieutenant Sohn over the
accused in the 1nternn. .

The fact thzt accused and the lieutenant were Mpicked up® by
military police during a check up, for failure to have with them copies
of their orders, was not sufficient evidence to put the accused on
" notice that Lieutenant Sohn was absent without leave from his organiza-
tion., Wwhatever question was reised in the acctised's mind was immediztely -
dispelled by Sohn's action in ordering him to remain in Paris and by
suprlying him with what appeared to be authentic orders zuthorizing theém .
to be- there, -+ It was not until the 7th or 8th of January that accused -
definitely learned that the lieutenant wgs absent from his organization
without authority and therefore had no- adthorlty to keep him away from
thelr organization, From that time until he was apprehended on 7 February
1945, accused was admittedly conscious of being absent without leave

" . from his organization.. This perlod of time 1s covered by Specification

2 of Charge I. The evidence is therefore legally sufficient to. sustain
a finding of guilty of an absence without leave limited to this period
of time, In defense accused contended that even during that peried of
time he was justified in remaining away because he was continually told
by Sohn to remgfn with him and that they would return to their organiza-
tion in a few days. True, the accused was in a sifficult situation, ,
His only excuse for being absent and for operating the vehicle was Sohn's
authority. If he turned “himself in and thereby antagonized Sohn,.the
latter might fail to protect him, If he did not turn himself in he
knowingly remained absent with proper authority and took his chances,

He elected to follow the latter course, He was therefore clearly guilty
of being absent without leave from & January to 7 February 1945. His
predicament should however be COnsidered in mitigation.

g . “The specification, Charge II, alleges wrongful misapplicatlon
of a government vehicle at Walheim, Germany, on 12 December l9hh.<

GONFID ENT\M
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exception and substitution the court found accused guilty of wrongful
misapplication of such vehicle at iialheim, Germany, on 8 January 1945,
The uncontradicted evidence shows that both accused and the vehicle
were continuously in Paris, France, from ebout 23 December 1944 until
about 7 February 1945, - The court obviously undertood, by its finding
of guilty of the specification as amended to convict accused of mis-
applying the vehicle at Paris rather than at . Walheim, and, through
inadvertance, omitted to further amend the specification by substitu-
ting Paris for, Walheim as the place of the commission of the alleged
offense, But the offense of which accused was thus found guilty is
‘distinct from the offense alleged, committed at a substantially
different place and a substantially different time from that to which
he entered his plea. There is no such similarity as is to be cured by
the action of the reviewing authority or Article of War 37 (Ck 130973
(1919) Dig. Op. JAG, 1912-1940, sec.i33 (4), pe305). The conviction
cannot be supported.

6o The charge sheet shows that the accused 1s 33 years four
months of age and was Inducted 10 April 1942 at Loa Angeles, California.
He had no prior service, ,

7« The court was legally constituted and had jurisdiction over
the ‘accused and the offense. Except as above noted, no errors injuri-
ously affecting the substantlial rights of the accused were committed
during the trial, In the opinion of the Board of Review the record
‘of trial is not legally sufficient to support the findings of guilty
of Specification 'l of Charge I, and Charge II end its Specification,
but 1s legally sufficient to support the findings of guilty of Charge I,
so much of the findings of guilty of its Specification 2 as finds the
accused guilty of being absent without leave from his organization
from on or about 8 January to 7 February 1945, and the sentence,

8, The designation of Eastern Branch, United States Disciplinary

"Barracks, Greenhaven, New Ycrk as the place of confinement is pfoper,
(AW 42; Cir,210, WD, 14 Sept. 19&3, sec,VI as amended),

o/ N -
' 62/ : 2. Judge Advocate

7%Z~(ZqﬁcL,C?'<?Q4*’°4*~“1 Judge Advocatc
j / g 'Judge Advocate
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Branch Office of The Julge Advocats General

with the
Buropean Theater
APO 887
BOARD OF REVIEW NO, 3 11 h
CH ETO 108857
UNITED STATES ) NORIMANDY BASE SECTION, CQLLUN=
) ICATIONS ZQOXNE, EUROFEAN THEATER
Ve ) OF OPERATIONS
)
Privaetes MELVIX "WTLH (38183299) ‘) Trial by GCH, convened at Caen,
and JOAN H., DOLIAR (38108979), ) France, 26 March 1945, Sentencs
both of Bettery b, 537th Anti= ) g8 to each accused: Dishonorable
Airoreft Artillery Automatic ) discharge, total forfeitures, and
Weapons Battalion ) confinement at hard labor for
) life, United States Penitentiary,
) Lewisburg, Pennsylvaniae

HOIDING by BOARD OF REVIEW 110. 3
SLEEFER, SHERMAN and DEWEY, Judge Advocates

ls The record of trial in the case of the soldiers named above
- has been examined by the Board of Review,

2. Accused were jointly tried upon the following Charge and
Specifioationt

CHARGE: Violation of the 92nd Article of far.

Specifioation:t In that Private lelvin Welch and
, Private John He Dollar, both of Battery D,
© 537th AntieAiroraft Artillery Automatio
" Vleapons Battalion, acting jointly, and in
pursuancs of s cormon intent, did, at or
near La Cochere, Orne, Franoce, or or about
24 August 1944, forolbly and feloniously,
_against her will, have carnal knowledge of

Madame Georgette Aucher,

-] -
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Each pleaded not guilty and, two=~thirds of tho nenbers of the court
present at the time the vote was taken concurring, each was found
guilty of the Charze and Specifications &5 %o ilelch, evidence was
introduced of one previous conviction by swmmary court for absence
without leave of six dayss as to Dollar, no evidsnce of provious
convictions was introduceds Three=I{ourths of the menmbers present at
the tims the vote was taken concurring, each was ssuntoacod to be dis-
honorably discharzed the service, to forfeit all pay and allowancss
jus or to becoms due, and to be confined at hard labor, at such place
as the reviewing anthority may direct, for the torm of "your" natural
life. As %o each, the reviewing authority sporovad ths sentence,
desiznatad the United States Penitentiary, lewisburg, Peansylvania,
as the place of confinement, md for?arded the record of trial for
action pursuant to Articls of War 503

3« Surmary of evidence for prosscutions

At La Cochers, Orns, France, betwesn 2100 end 2200 hours
24 August 1944, the two accused rode horses to the home of lNadame
Gormains Debeurrs, entered, demanded drinks, and wers given cicer
of which they drank very littles They were drunk, especially Dollar,
In addition to MNadame Debeurre, thers were present her ohildren,
her husband, and a refugee womane The refuges departed when ons of
accused indicated he wanted to sleep with hers Dollar played with
the children putting "his hands around the leg of one" whereupon
the children began to crye. Three American soldiers then came and
took accused awaye In all, accused were at the Debeurre home, which
was distant some 300 yards from Madame Georgette Aucher's homs, for
about an hour (R6-11), ,

About 2230 hours the same day, accused care to the home of
Emile end Georgette Aucher, husband and wife, 49 and 45 years of age
respectively (R27,39), rapped on the door snd, upon edmission, wers
given food and drink (R12-13,33-34), They were drunk, especially
Dollar (R13,28-29,39)s After they had emptied a bottle of cider,
the prosecutrix went to the cellar for another (R12-13,33-34), Upon
her return, she saw accused guarding her husband with a luger or
revolver, One of them locksd the kitchen door and Welch aéked her
to go into the bedroom with him (R13=14), She refused (R15) whereupon
he pointed a pistol at her and took her there (R31,34), Dollar re=-
meined guarding the husband with a kmife (R34-35,41-42),

In the bedroom, accarding to the prosecutrix, Welch threw.
“her on the bed (R15)s "He was Wmaking a great noise and he say to me
to d0o mother and father with him, and I say no, and he use his arms
to beat mee * * * on the face and on my legs™ (R18), "He was beating
me because I was crying and I did not agree to do what he wants" (R29).

nomrTy E _16857 |
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s was on me and I was oblized to stay under, he was stronger then

me" (R21)e "I was unable to defend myself' (R156)s "He raped me" (R15).
She furthoer testified %o Weloh's tearing her clothing (R20-21), opening
his trousars (219), esnd placing, withcut her consent, his psnis in her
private parts (R22)s 'elch was with her for about an hour (R16,18,22,35).
During this time the husband heard her scrssam and cry loudly asking

helps. He had remained in the kitchen with Doller’ who had a knife on

the table (R34~35,41-42).

Upon leaving the prosscutriz's bedroom, Welch returned to the

kitchen and, at the point of a revolver, took the husband to ths cellar
to look for cider (R36-37)e Dollar went to the prosecutrix in the

bedroom (R15,22-23,36=37)s Thera Dollar "threw ms on the bed too,

and he enter my body but he was so drunk, that he did not stay a long

time in the bed room" - 15 minutes. "He tried = just a little = he

trisi" to place his psnis in her private parts. His penis was not hard

for he was too drunke. There was some penetration, how much she did not
know for she was too tuch afraide. She did not conseate She "was obliged
to resist, but just a little, because I was afraid that they kill my
husband® (R15,22~24)e When the husband and Welch returned from the

cellar, Dollar came out of the bedroom (R37) whersupon Welch again went

to the prosecutrix in the bedroom (R24,37)e Dollar remained in the kitchen
with a revolver which he pointed at the husband (R33,41)s In the bedroom,
Weolch
"throw me agaiun on the bed, and asked me to take out

all my clothes, what I did not want to do, and himself
he take out his clothes and seeing that I did not

want to tal®m out all my clothas, he tore my blouse,

and my trousers" (R24) "and he used me like the first
time, * * * He did the work he wants to do on me" (R25).
"I was obliged [é'o conseni:7,_ an? I was not able to
defend myselfe * * * I call for help but we have no :
neighbors" (R26) /nearer than/ "about 300 yards" (R29).

Hie penis entered her private parts (R25). He remained with her for about
an houre During this time Dollar remained with the husband and fired
twice through the windowe Though the husband heard no struggle or fight,
he heard his wife cryinz (R23,24,38,40).

St1ll drunk (R40) accused departed sbout 0120 (R27,39)s The
prosscutrix next saw accused "the day after™ when an American doctor
cams to her homs (R27). '

4. After his rights as a witness wers explained, each accused
elected to make an unsworn statement through counsel (R42-43),
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Welch landed in France on "'D! plus five". On 18 Septsmber
1944, with 96 days in combat, he was talsn cut of the line anil placedl
in the guardhousee. On 26 August 1944 he mede a statemont to an in-
vestigating of ficer wherein he deniel ths charges and statsd that on
24 August 1944 he weat riding on a captured horse with Dcller, drank
a quart of cognac end ran into some men from the 90th Division from
whom hs procured another quart of cognac, the most of which he draul,
and that thercafter he only remembered trying to find his way back to
the battory (R43),

Dollar larfed in France on "'D! plus six™, On 18 Septenmber

1944, with 95 days in combat, he was taken out of the line en? placed
in the guardhouse. O(n 25 Aubus+ 1544 he mede o stateomsnt to an in-
vestigating officer wheroin he denled the charges and statei that on
24 August 1944 he went riding on capburel horses with Welch, got lost
geveral times but finally returned to the battery about 0100 hours.
He had two or three drinks before lsaving but nothing during the ride.
In April 1942 he had one testicle removede Since then he had nevar
had intercourss or en erection (R44).

' 5, The record of trial supports the findings of guilty (CH ETO
1202, Romsey end Edwards; Cli ETO 3859, Watson et al; CM ETO 9083,

" Berger et al). The drunken condition of the accused did not constitute
en excuse (LCM, 1928, par.l26a, pe136)s, In rape no wrongful intent is
required other than that inferable from the act itself (Wiatarop's
¥ilitery Law and Precedents (Reprint, 1920) pe293)e The proof of
penebration by Dollar is none too convincing, particularly when con-
sidered in the light of his unsworn statement that since April 1942,
when he had a tesbicle romoved, he had had neither an erecticn nor
intercourses +he possibility that only Welch actually accomplished
penstration is immaterial. It is abundantly evident that they aided
and sbetted esach other and that Welch accomplished penehrations

"One who aids and ebets the commission of raps by
another person is chargeable as principal whether

or not the alder or absttor engages in sexual inter=-
course with the victin'(CM ETO 3859, Watson),

6e The charge sheots show that Welch and Dollar are, respectively,
29 years ona month and 31 years three months of age, and were inducted,’
respectively, on 20 July and 16 September 1942, HNo prior service was
Shm.

x&. The court was legally constituted and had jurisdiction of the
persons and offenses No errors injuriously affecting the substantial
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rights of accused were committed during the trial, The Board 'of Review
is of the opinion the record of trial is legally suffioient to support
the findings of gullty and sentenoces,

8¢ The penalty for rapo 1s death or life imprisomment as ths
court-martial may direct (AW 92), Confinement in a United States
penitentiary is authoerized upon convioction of the orime of rape by
Artiole of War 42 end sections 278 and 330, Federal Criminal Code
- (18 USCA 457,567)s The designation of the United States Penitentary,
Lewisburg, Pennsylvania, as the place of confinement is proper (Cire
229, WD, 8 June 1944, sec,II, par.lb(4), 3b).

) Y h :
Q//t\, CQ{,/&/\/ Julge Advosate
Judge Advocate

Judge Advocate
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Branch Office of The Judge Advocate Geheral

with the .
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 1
Cif ETO 10860 : 22 JUN 1S

UNITED STATES 97d BOMBARDLANT DIVISION (u)
Trial by GCM, convened at
Paris,. France, 15, 16, 17,
lo Janua.ry 1945. Sentence
as 10 eazh accused: To be
hanted. by the neck until
deal..

Ve

Technician Fifth Grade
ANDREW J., SMITH (334086302)
and Private HEREAN J. TOLL
(35303512), both of 1469th
Ordnance ledium Maintenance
Company Aviation (Q), 9lst
Air Depot Group

el M S e N N e N NN

HOLDING by BOARD CF SEVISW NO, 1
RITER, BURROW and STzVENS, Judge Advocates

1, The record of trial in the case of the soldiers
named above has been examined by the Board of Review
and the Board submits this, its holding, to the Assistant
Judge Advocate General in charge of the Branch Office of
The Judge Advocate General with the European Theater of

Operations,

2. Accused were tried upon the following charges
and specifications:

CHARGE I: Violation of the 92nd Article of War.

Specification: 1In that Technician Fifth
Grade Andrew J. Smith, 1469th Ordnance
Yedium Maintenance Company Aviation
(3), 91lst Air Depot Group, and Private
Herman J. Toll, 1469th Ordnance ledium
Maintenance Company aviation (Q), 9lst
Air Depot Group, acﬁ§ng jointly,and in

10427
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pursuance of a common intent, did,

at Chartres, Eure et Loir, lrance,

on Highway N-188, on or zbout 10 October
1944, with malice aforethought, will-
fully, deliberately, feloniously, un-
lawfully, and with premeditation kill
one Corporal William Nunn, Jr., a human
being by shooting him with a carbine,

CHanGs II: Violation of the 93rd Article of War.

Specification: In that = = * acting jointly,
and in pursuance of a common intent, did,
at Chartres&”Eure et Loir, France, on
Highway N-1S8, on or about 10 October
1944, with intent to commit a felony,
to-wit: murder, commit an assault on
Sergeant kMitchel Harrison by willfully
and feloniously shooting nim in the
shoulder with a carbine, '

Zach accused pleaded not guilty and, all of the members
of the court present at the times the votes were taken
concurring, was found gullty of both charges and specifi-
cations., No evidence of previous convictions was intro-
duced against Smith. Evidence was introduced of one pre-
vious conviction against Toll by summary court for
wrongfully being with a female person in an Army barracks
in violation of Article of War 96, All of the members

of the court present at the times the votes were taken
concurring, each accused was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances
due or to become due, and to be hanged by the neck until
dead. The reviewing authority, the Commanding General,
9th Bombardment Division (i), approved only so much of
each sentence. as provided that accused be hanged by the
neck until dead, and forwarded the record of trial for
action under Article of War 48, The confirming authority,
the Commanding General, European Theater of Operations,
confirmed each sentence, as approved and modified, and
withheld the order directing the execution thereof pur-

suant to Article of War 50%.

3. The testimony for the prosecution was in sub-
stance as follows:

1042,
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. At about 2145 hcurs on the night of 10 October
1944, five American soldiers were walking alohg the left
side of a road about a mile east of Chartres, France,
returning from there to their station. A command and
reconnaisance car approached them from the opposite direc-
tion (R15-19, 29). As it slowed and passed at a speed
of 10 to 20 miles an hour, a soldier wearing a garrison
(overseas) cap leaned out of the right front and asked
~ them if they had seen "any black bastards" (R16,17,238-32),
A few seconds later the soldiers heard several shots close
behind them, As they took cover in the ditch, one of
them looked back and saw a man fall, He was across the
road and 50 yards away, clearly visible in the lights
of the car (R1%6,41). The motor of the vehicle increased
its speed and it continued west towards Chartres until
at some distance it made a sharp left turn to the south
(R16). The only unusual thing they noticed about the
car was that it had side curtains in the ‘back but not
in front (R40,41). There were no other veiaicles on the

road at the time (R20).

Where the falling man was seen, the soldiers
found Corporal William Nunn, Jr., wounded in the abdomen
and thigh, and Sergeant Mitchel Harrison with a gunshot
wound in the arm (R28,175). Both were negroes., Nunn was
taken to the hospitsal uhere he died the next day from
these injuries, which were of such size as wculd be in-
flicted by .20 caliber bullets (R173)., Harrison was sent
to a nearby dispensary. There he saw VWalls, a member of
his company, and told him that he and his companion had
been shot from a command car (R66,862), ¥alls went imme-
distely to the adjacent comgany bivouac at AAF Station
A-40, north of Highway I-188, to report the matter and in-
formed some of the men in the company gathered around
a fire of the shooting and of what Harrison had told him

(rR78,79,100).

That night soon after the shooting three .30
caliber carbine shell cases were found 'in the middle of
the road at the scene, and another the next morning at
the side of the road (R51-58). Possession of these was
traced and accounted for until the time of trial.

Soon after 2215 hours that night the two gccused
drove up to the above mentioned firesice za fire which

-3- 310423
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used gasoline for fuel) in a command car which had side
curtains only in the rear (R86,94,106). Accused Smith
wore a garrison cap, despite existing orders,to wear
helmets (R17,100). He and accused Toll had left Cambrai,
France, earlier in the day in this vehicle under orders
to proceed to their station at the 91st Depot Group at
AAF Station A-40 (R10-14,183). The scene of the shooting
was on their authorized route, but to reach either the
91st Depot Group area or the fireside directly, a right

. and north turn off Highway K-188 through a military police
gate should have been made (R14,47; Pros.Ex.33). They
could, however, have reached the fireside circuitously
in about fifteen minutes by turning left, doubling back,
and recrossing the highway along a dirt road (R119,120;
Pros.Ex.33)., No command car entered the aforesaid gate
between the hours of 2130 and 2200 (R46). . '

The soldiers at the fire, having already heard

* of the shooting from Walls, were suspicious of the accused
who asked directions and a cigarette (R107,110). They
inspected the command car, and finding a carbine on the
front seat with Smith's name burned on it, which had a
shell in the chamber and smelled of recent firing, in-
quired how long since it had been fired. Smith replied,
about fifteen minutes ago" (R87-92,103,141). Accused
were then detained. Both appeared to be under the influ-
ence of liquor, Smith more than Toll, but neither was
drunk (R96,97,105,110). The provost marshal, a captain,
was located and he and other officers were of the opinion,
because of the odor and the condition of the bore, that
Smith's rifle "had been just fired" (R91,116,133), When
the captain made a statement to that effect at about
2230 hours in Smith's presence, Smith said he had fired
it about an hour or two before at some "blackbirds" along
the road from Paris (R119,116,121). In the car was also
a bottle of liquor and on the back seat another carbine
which had not been fired (R92,103,104,133). Company
records showed that the rifle with Smith's name on it had
been issued to him and the other to Toll (R13,14).

Between 0330 and 0400 hours the next morning,
Smith after being warned of his rights, admitted to an
agent of the Criminal Investigation Division that he had
fired at some negro soldiers while riding in & command
car the preceding evening. He stated that Toll was
driving at the time (R152,167). He requested to see
his company commander before reducing the statement to
writing, and the next morning was taken before him,

ORTIRENTIAL 310401
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The agent told the officer of Smith's admissions ard he
ativised accused not to sign & statement, Accused there-
after refused to meke any written stutement (B152). Toll
mzade no statement.

Three ballistics experts testified thuat the
shell casings found at the scene were without docubt
fired from Smith's and not Toll's gun (E190-23C). It
vizs the opinion of one that eny men who hsd handled a
gun could tell by the smell whether it had recently
been fired (1i231).

4, The aefense introduced testimony to show only:
that spent shell cases when ejected by firing usually
fly to the right and back of z wearcn; cdetermination by
scent of how recently a weapon has been fired is not a
good test; the comnany comnander merely advised accused
of nls rights under the articles of 7viar, end he did
not remenber being tolc¢ by the CID agent thet accused
had made any admissions (3164,165,228),

Each accused, =fter his richts as a witness
were fully explained to him, elected to remzin silent

(r237).

, 5. Xkurder is the killing of a2 humar being with
malice zforethoursht and without legal justification
or excuse. The mzlice mey exist at the time the act
is committed &nd may consist of knowledge that the act
which causes death will probably cause death or grievous
bodily harm (1Ci, 1928, par.l4ba, pp.l€Z-1€4). The law
presumes malice where a deadly weapon is used in a »anner
likely to and does in fact cause death (1 “harton's
Criminal Law (12th #d., 1932), sec.426, pp.£54~855),
and an intert to kill may be inferred from an act of
the accused which manifests a reckless disregard of _
human life (40 CJS, sec.44, p.905, sec.7%, pp.943-044).

Assavlt with intent to commit murder is an
assault sggraveted by the concurrence of & specific
intent to murder. It is an attempt to murder and must
ccnsist of an overt act beycnd mere preparaticn or
threets (iiCii, 1928, par.14Gl, ppl7¢-179).  The malice
above discussed is an essential element of the offense
and where accused would be guilty cf murder had death

-5 - 310421
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of the victim of the asssult ensued, his guilt of assault
with intert to murder is sn automatic legal secuence (CK
=T0 2099, reeves, and authorities therein citecd; Cli ETO
76, Watts).

Direct and circumstantial evicence in a chain
excluding every reasonable hypothesis except that of
guilt, proved the commission of these crimes by Smith.
He wore & garrison cap, which was unusual, and he rode
in a command car without curtains in front. He was
present rearby within a few moments, and in possession
of nis carbine, . Snell cases on the road came from his
gun, which had beern recently fired. The wounds were
rzde by .30 caliber bullets. He admitted: first, that
the rifle had been fired fifteen minutes before; later,
that he had fired at some "blackbirds" alorg the rozd;
and firally before dawn according to the CID agent, that
he had shot 2zt some negroes while Toll was driving. The
conclusicn is inescapable that it was by his hand that
death and bodily injury resulted, and the court was jus=-
tified in so finding (MCl, 1928, par.7%a, p.63; Ck LTO
3200, Price; Cii &TO 2686, Brinsorn and Smithj; Cki ETO
3637, Smith; Ci 370 7702, Shropshire). lalice, presumed
from the use of the weapon and unexplained, is also
abundantly shown by his query as to “blaclk bastards"
which a simple computation revesls to have been made
only five or ten seconds before the shcoting.

6. The evidence will not support the theory that
Toll fired the fatal shots. Since he was ordered to
leave Cambrai that day with Smith in the command car,
since the shooting occurred on the route, and since he
was in the car with Smith shortly thereafter, in pos-
session of his own gun, the court was justified in in-
ferring that he was present at the time the shots were
fired. Besides preserce, the only evidence that he may
have been the killer was the testimony of one witness
that the taller of the two white men at_the fireside
"said he last fired it /Smith's carbine/ fifteen minutes
ago" (K103). Aside from the fact that other witnesses
said Smith made this statement (R&9,90,103,111), it must
be recognized that if made by Toll, who-is the taller,
it is subject to the constructicn that Toll referred to

-ee | H0uy



LRt TTIAL

(199)

firing by Smith who was then present, and the words "he
fired" are a direct quotation, The damning admissions
by Smith of firing at "blackbirds" and at negroes along
a road vhile Toll drove, are absent. Furthermore, the
men wearing the garrison cap inquired as to '"black bastards",
and Smith's gun fired the shots. The law 1s not so lax
as to hold that such fragmentary circumstantial evidence
will support conviction of Toll as the perscn who shot
these victims., . The circumstances are ecually consistent
‘with his not having done so (Cil ZTO 7867, Wwestfielc;
People v. Razezicz (1912), 206 N.Y. 49, 99 Lk.B. 5573
puntain v, State, 15 Tex. Crim. App. 490).

' 7. The legality of the conviction of Toll depends
on whether he aided and abetted Smith, and is therefore
- liable as a principal (sec.232, Federal Crimiral Code
(18 USCA 550)3 CLl ETO 1453, Fowler; Cli ETO 3740, Sanders
et al; Cli ETO 5068, Rape and Holthus). To test the legal
sufficiency of the evidence on this point, his acts prior
to, and at the time of, the firing of the fatal shots will
be examined, His subseguent acts, unless material to show
preconcert of action with the principal, affect only his
liability, if any, as an accessory after the fact. Thus
in Bishop on Criminal Law (9th Ed.), section 692, it is

stated:

"In reason * * * one who renders this
/subsecuent/ assistance, thus adding

his will to an evil thing after another
has done it, does not thereby become a
partaker in the guilt because only when
an act and evil intent concur in time, is
a crime committed".

In a stabbing case, with respect to an accused aider and
abettor, it was held: :

"What he said/and did/ after the fatal
wound was given must also be excluded,
because it could not encourage, aid, or
abet Matthews /the principal/ to give it
* * *1 (State v. Matthews (1878), 78 N.C.

523).

To the same effect is the following excerpt from an anno-
tation in 12 American Law Reports 275 at page 266

-7~
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"In Walker v. State (1891) 29 Tex. App.
621, 16 S. W, 548, where deceased jostled
a drunken man whom defendant was escorting
home at night, and the drunken man imme-
diately shot him, it was held that if the
defendant, immediately on hearing the pis-
tol, knocked the deceased down, that did
not make him a principal offender",

If, in this case, Toll helped Smith to escape, that would
not make him an aider and abettor and a principal. As put
by ¥r. Justice Cardozo: "If all he did was to help the
murderer to escape, he was not a principal, but an acces-

" sory [after the fact/ * * *" (People V. Galibo (1916), 218
N.Y. 283, 112 N.E. 1041, 2 A.L.R. 1220,12326).

The offense of alding and abetting as a principal
is separate and distinct from that of an accessory after
the fact (IV Blackstone, Commentaries, p.40). The Federal
Statute making alders and abettors liable as principals,
did not abolish the distinction between such offenders and
accessories after the fact. (United States v. Johnson
(C.C.A. 7th 1941) 123 F (2nd) 111, rev. on other grounds,
219 U.S. 503, 87 L.Ed. 1546; Morel v. United States (C.C.A.

th 1942) 127 F (2nd) 827; sec.332 Fed. Crim, Code (18
USCA 550)% "An accessory after the fact cannot be con-
victed on an indictment charging him as princigal" (1
Wharton's Criminal Law (12th Ed., 1932), sec.285, p.373),
for the offense 1s not lesser included zPeogle v Galbo,
supra)’. It must be concluded therefore that if Toll be
liable for his acts subsequent to the fatal shots, as an
accessory after the fact (which is extremely doubtful on
. the evidence adduced), such offense is not alleged and

will not be considered here. It may be noted in passing
that the maximum penalty for an accessory after the fact
where the principal receives death, 1s dishonorable dis-
charge, total forfeitures and confinement for ten years
(sec.333, Fed.Crim.Code (18 USCA 551)).

8. The issue as to Toll's conviction is therefore
resolved into whether his prior and concurrent acts alded
and abetted Smith, and the nature of this case is such
and the points so novel that careful and exact analysis

- of the elements of this offense is requisite. The formula
of the statute, "aids, abets, counsels, commands, induces,
or procures" (sec.332; Fed.Crim. Code (18 USCA 550)), is,

. conroonTi -
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as Judge Lecrned iHand has observed, not new but old, and

one whose puzzles Bracton, Coke, Hale znd zlaclstone have
poncered vefore us (United States v. Peoni (C.C.i. 2nd 1¢30),
10C # (2nd) 401). 4As will aprear from the suthorities
nereirbelow, the necessary elements are: ) '

a. Ffrreccncert cf acticn or prior arrangerment with
the princiral actor, plus presence &t the crime; or

b. Overt act zidineg or encouraging the crime
done with intent to aid or encourage. .

Fo defirition is satisfactory, but Halsbury's is perhaps
tha best: :

mere presence &t the crime 1s not enough;
there must be a common purpose and intent
to 2id or encourage the persons who commiti
the crime, and an actual aiding cr encour-
aging" (Halsbury's Laws of England, Vol.9,

sec.52&, underscorirg supplied). ]

It 1s a legitimate inference that Toll was present
in the car which the evidence shows to have slowed as the .
relignant remerk was passed, from walch shots were fired
five or ten second later, and which then picled up speed
and turped off the direct route. The record.is silent
as to how the the vehicle reached the fireslde, but the
court could reascnatly infer that it was done circuitously,
or by delay off the route until after 2200 hours and entry
through the regular gate., The court was also perhaps
justified in inferring that Toll was driving &lthough
there is no direct and positive evidence that there was
anyone else than Smith on the front seat (R23,24,30,32,150,
156). It is undisputed that at the time of the offense
the accused were on & lawful mission in a place where they
had a right, and were ordered, to be.

Nevertheless if Toll were present and driving,
vhether the car was slowed by him upon hearing an appar-
ently innocent reguest by Smith, or with knowledge of
intended murder, and whether thereafter he speeded up
the motor to save the negroes from receiving further
fire, or through fear of a murderer, or under threat of
a gun,or to avoid retaliatory fire from the negroes, or
willingly to aid escape, and made his left turn through

-9 - 310101
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a like motive, are matters of conjecture. A trial court
cannot ramble about in the field of suspicion but is bound
by the stubborn common law presumption of innocence to
choose from equally plausible inferences those favorable
to the accused. »

"If the circumstances make one inference
Just as reasonable as the other, we must
give the defendant the benefit of the con-
clusion which would mitigate his guilt®
(People v. Galbo, supra, citing People

v. Lamb (N.Y. Ct. of App.) 2 Abb.Pr.'N.S.
148). .

YAll that we should require of circumstan-
tial evidence is that there shall be positive
proof of the facts from which the inference
of guilt is to be drawn, and that that inference
is the only one which can reasonably be.drawn

. those facts" (People v. Harris, 136 N.Y. 423,
429, 33 N.E. 65,67) (Underscoring supplied)

. Separate and apart from the -above, if the infer-
ence be drawn that Toll increased the speed of the car to
assist Smith to escape, such inference-must rest upon a
prior duplex inference that (1) Toll was actually in the
car and (2) that Toll actually drove the car. Under the
doctrine of People v. Razezicz, supra, the ultimate in-
culpatory inference is too remote to be of any probative

value.

On the above facts, considering the proven actions
of Toll before and after the shooting, the Board of Review
is of the opinion .that the evidence is insufficient as a
matter of law to show preconcert of action by him. The
case of Hicks v. United States, 150 U.S. 442, 14 S, Ct,

144, 37 L.Ed. 1137 (1593), is in point, and the rule thereof
according to the citator has never been modified. Hicks

and Rowe were drinking. Hicks threatened the deceased in
Rowe's absence. As they joined Rowe there was some comn-
versation not overheard. Rowe twice raised his rifle and
aimed at deceased, and as he did so, Hicks laughed, removed
his hat, and told deceased: "Take off your hat and die like
a man', Rowe raised his rifle a.third time and shot and
killed deceased. Rowe and Hicks rode off together. The

court held:

1
CONFICENTIAL 0421
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"The evidence * * * shows no facts from which
the jury could have properly found that the °
encounter was the result of any previous
conspiracy or arrangement., ¥ * * There was
no substantial evidence of any ccnspiracy or
prior arrangement between him and Rowe",.

The case was reversed and remanded for trial on the 1ssue
of whether Rowe committed an intentional overt act of ailding
or encouraging. The leading case of People v. Galbo, quoted
- hereinabove, held that the subsequent possession and dis-
posal of the body of the victim was not sufficient evidence
of prior arrangement or participation in murder, where the
deceased was a strong man who died after a flerce struggle

and accused a legless cripple.

Since preconcerted action cannot be saild to_be
proven in this case, guilt will not be inferred merely -
from accused's presence (16 CJ, sec.12l, p.132; 14 &m. Jur.,’
sec.89, p.829); Cil 8T0 804, Ogletree, et al) although
such guilt would be inferred from his presence if pre-
concert of action were shown such as in the case where
the accused with knowledge accompanied the murderer upon
his unlawful mission of robbery and was in position to
warn or assist (Ch. ZT0O 1453, Fowler, III Bull. JAG 285).

o 9, In the absence of a showing of a prior plan.or
ccnspiracy, other circumstances amounting to an overt _act
of aiding and encouraging the crinme, must have been proved
1f Toll's conviction is to be sustained (United States v.
Hicks, supra; State v. Cione (1920), 293 Ill. 321, 127
N.BE. édgf 15 A.L.R. 267). The Cione case is an example

of such "other circumstances": the accused Joined in

the crime by helping bury the victim alive, thereby has-
tening his death from a mortal blow. . '

To show intent to aid Smith, knowledge of Toll
that a felony was about to be committed, must have been
proven. Thus a driver of a car.on a mission to purchase
narcotics cannot be convicted of alding and abetting unless
he knew what the purchaser intended (oreli v. United States
(C.C.A. 6th 1943), 127 F (2nd) 827). It must also have
been proven that he consented to or at least acquiesced
in the crime. An owner of land who knew an illegal still"
was operated on his land was not legally convicted of ’
aiding and abetting in its operation where the proof did
not show his consent (Bovette v. United States (C.C.A.
5th.1931), 48 F (2nd) 482). The Board of Review 1s

ecrrrenril, - 310421
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of the opinion that proof of the statement by Smith con-
cerning "black bastards" five or ten seconds before the
shooting is insufficient to prove Toll had knowledge
Smith would commit a felony and that Toll intended to
aid him therein (Clk £TO 4294, Davis and Potts; Renner

v. State, 43 Tex. Crim. Rep. 347, 65 SW 1102 (1901)).

The only overt 'acts shown, prior to the shooting,
which might be those of Toll, are the slowing down of the
car at the time of the statement, and its continuance along
a lawful mission, The Board of Review is likewise of the
opinion that there is no substantial evidence that Toll
committed any overt act to aid Smith in assault and murder.

‘Toll's case, as shown by the evidence, is clearly
one of those where another has suddenly and unexpectedly
committed murder in his presence without his intended
help, well illustrated by the following ekXtract from
the Annotation, 12 American Law Report 275, page 277:

"In Burrell v. State (1857) 18 Tex. 713,
where the deceased was killed while riding
with two men who hzad joined him shortly be-
fore, the court said as to the nonkilling
defendant: 'It was of vital lmportance to
the defendant Burns that the jury should be
given to understand that unless satisfied
that he was cognizant of the intention of
his companion, and in that sense privy to
the killing-~that is, privately knowing
(which is evidently the sense in which the
term privy is used in the instruction),--
it would be their duty to acquit him * * x*@
(Underscoring supplied).

(See also: Peovnle v. Leith (1877) 52 Cal. 251; Waybright
v. State (1877) 56 Ind. 122; State v, Rector’(ld947-%§€
Mo. 328, 23 SW 1074; Walker v. State (I891); 29 Tex. Cr.
tpp. 621, 16 sw 5483.

It is the conclusion of the Board of Review that
the circumstances of the case do not exclude every reasonable
hypothesis except guilt, but are instead as consistent with
lack of guilt. Reason and not suspicion are required to -
overcome the presumption of innocence, and the law will .
. not forfeit the life of Toll upon the weak chain of circum-

CT"“Qﬁi' 310421
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stances in this case. The evidence is therefore legally
insufficient to sustain the conviction of Toll, either

of the murder of Nunn or the assault upon Harrison with
intent to commit murder., Both crimes have the same factual

incidents.

10. The charge sheets show the following with res-
pect to accused:

Smith 1s 27 years three months of age, and was
inducted 22 December 1942 at Erie, Pennsylvania, Toll
1s 32 years five months of age, and was inducted 22 April
1942 at Cleveland, Ohio., Each was inducted to serve for
the duration of the war plus six months. HNeither had
prior service, ‘

11, The court was legally constituted and had juris-
diction of the persons and offenses. No errors (except
as noted herein) injuriously affecting the substantial
rights of elther accused were committed during the trial.
The Board of Review is of the opinion that the record
of trial is legally sufficient to support the findings
of guilty and the sentence as to a'ccused Smith, but,
for the reasons stated, legally insufficient to support
the findings of guilty and the sentence as to accused

‘Toll,

12, The penalty for murder 1s death or life 1m;
prisonment as the court-martial may direct (AW 92).

/?/,

7 M
// % “'ll‘/"-' /'(é Judge Advocate
7/

% 2 ;g:}ﬁwg Judge Advocate
W Q@%Judge Advocate
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1st Ind.

War Department, Branch Office of The Judge Advocate General
with the European Theater of Operations. 22 JUN 1945 .
TO: Commanding General, European Theater of Operations,

APO 887, U. S. Army.

l. In the case of Technician Fifth Grade ANDREW J.
SHITH (33405302) and Private HERMAN J. TOLL (35303512),
both of 1469th Ordnance Medium Maintenance Company Avia-
tion (Q), 91st Air Depot Group, attention is invited to
the foregoing holding by the Board of Review that the
record of trial is legally sufficient to support the
findings of gullty and the sentence as to accused Smith,
and legally insufficient to support the findings of
guilty and the sentence as to accused Toll. Under the
provisions of Article of War 504, you now have authority
to order execution of the sentence as to accused Smith,

2. When coples of the published order .are forwarded
to this office, they should be accompanied by the fore-
going holding, this indorsement, and the record of trial
which is delivered to you herewith, The file number of
the record in this office is Cl ETO 10860. For convenience
of reference, please place that number in brackets at the

end of the order: (CM ETO 10860).

3. Shoud the sentence as imposed by the court and
confirmed by you be carried into execution as to accused -
Smith, it is requested that a full copy of the proceedings
be forwarded to this office in order that 1its filles may .. _.

be complete.
l //Z/’Z/’{/Z&p/ »

' ; B« Co McNEIL
Brigadier General, United States Ar
Assistant Judge AGUQ'Etd Heneral |

( As sccused TOLL findings and sentence vacated, GCMO 21, ET0, 3 July 1945).
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Brawch Office of The Judge Advocate General
with the
European Theater of Operatioms
APO 887
BOAP\.D OF mm No. 2 ] zl 1P anA Pl
CM ETO 10863 '
UNITED STATES ) BRITTANY BASE SECTICN, COMMINI-
: ) CATIORS ZONE, EURCPEAK THEATER
Ve g oF OPER.ATIONS
Private WILLIAM H, JOHNSON ) Trial by GCM, comvened at Le D&ns s
(35207233), 3413th Quarter- ) Sarthe, France, 23 December 1944
master Truck Conpaxy, ; Sentence: Dishcnorgble discharge,
total forfeitures and confinement
; at hard lebor for life, United
States Penitentiary, Lewlsburg,
) Pennsylvania,

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

ls, The record of trial in the case of the soldier named shove
has been examined by the Board of Review and the Board submits thie,
ite holding, to the Assirtant Judge Advocate General in charge of the
Branch Office of The Judge Advocate Gensrsl with the Furopean Theater
of COperations,

2¢ Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of War,

Specification: In that Privete Willlam H, Johnson,
3413th Quartermaster Truck Company, did, at
or near the Village De Madelin, Asse Le Bolsne,
on or about 29th August 1944, forcibly and
feloniocusly, against her will, have carnal
knowledge of Augustine Collet,

He pleaded not guilty and, all members of the court present when the
vote was taken concurring, was found gullty of the Charge and
Specification, Evidence was intreduced of two previcus convictions
by special court-martial for asbsence without leave for 16 days end
two days respectively, each in violation of Article of War 61, ALl
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the members of the court present when the vote was taken concurrimg,
he was sentenced to be hanged by the neck until dead., The review-
ing authority, the Commanding General, Brittany Base Section,
Commmications Zone, European Theater of Operations, approved the
sentence, recommended because of the extraordinary circumstances
ghomn and in deference to the victim's plea for clemency, that the
penalty be commted to 2 dishonorable discharge, forfeliturs of all
pay and allowances, and confinement at hard labor for twenty year,
and forwarded the record of trial pursuant to Article of War 48,
The comfirming authority, the Commanding Gemeral, Ewropean Theater
of Operations, confirmed the sentance but owing to special circume
stancea in this case and the recommendation of the convening authority,
commuted 1t to dishonmorable dischargs from the service, forfeiturs
of all pay and ellowances due or to become due, and confinemesnt at
hard labor for the term of his matural life, designated the United
States Penltentiary, Lewisburg, Pennsylvania, as the place of come-
finement, and withheld the order directing the execution of the
sentence pursuant to Article of War 504, -

3. Madame Augustine Collet, a forty-six year old (R8) house-
wife of the village of Madelin, Asse Le Boisne, France (R6), testi-
fied that she was sitting at a table by the door of her home taking
strings out of beans about seven ofclock in the evening of 29
August 194/ when a colored American soldier came up to her, said
something she didn't understand and thenm "he laid his hand om my
knee and up to my private parts", over her clothing., By his gestures
she understood what he meant (R7) and tried to get out the door and
the #fight started®, He held her mouth as well as that of her 20
month old baby whom ghe held im her arms, Accused then got his gun
and put the muzzle to her breast, during which time she was shouting
and the baby was cryimg. Accused struck her on the forehead with
his fist knocking her against an irom bed by the door and bruising
her leg (R3), There was another bed at the end of the room., Her
1/ year old son Daniel came in and accused locked the door., She
put soms food on the table but accused would have none of it but
motioned to her and pushed her with his gmm to the bed at the end
of the room after first giving the baby to the boy, and being afraid
of the gun, she lay down, accused got on top of her and put his penis
in her private parts (R9,10), conpleting the act,

He then motioned the woman and her two soms inte a little
cellar of the house, shut &hd locked the cellar door and left the
house, Accused wore olive drab trousers and shirt (R11,17), He
had mo raincoet, He had his gun and & knife about 18 inches long
which he took out of the sheath te threaten them (R11,2123), BHe
also had a bracelet (R1l), After perhaps ten mimutes, a meighbor
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released them from the cellar (R12,28), and she went to the
village for help but was directed to go to the camp, Her husband
had been working during this time but she met him on the way and
he went to the camp and with a sergeant returned to bring her im
the car to identify the soldier (R12), .

She got in the rear of the car which stopped by the camp
and the men came around the car to see what was happening (R13),
Among them she recognized the soldler and said, "Here he is, don't
look for him", He was "just by the truck®", She knew him by his
face and his bracelet (R14,17,19,20), It was about two hours after
he had beem at the house (R20) and it was getting dark., She
"identified accused who was the oaly colored persor in the courtroom
as the man who was at hsr house on the 29th (R15), She described
the bracelet as yellow, rather shiny with round links, He had
touched her on the left shoulder with his knife which he had at
his side (R16), He had his gum in his left hand (R17) when they
were on the bed (R16), No other American soldiers were at her
house that day (R17), _

Daniel Collet, the 143 year old son of Madame Collet (R20),
corroborated his mother's story from the time he came into the
house, He said the soldier "caught her arm and dragged her suddenly
to the bed", (R22) and "she tried to free herself but could not.

She was exhausted" (R23), He identified accused as the soldier in
question (R24). :

Tectmical Sergeant James K, Ralph, 3988th Quartermaster
Truck Company, testified that on 29 August (1944) in the evening
two mem, civilians, came to the motor pool to see the captain whe
was not then around. He could not understand the mem and so took
them in a car to their house where they found the wife of one of
them im the yard, After getting an interpreter they found what it
was all about (R34) and took the two men and the roman im the car
back to ths area to have a formation to see if the woman could pick
the man out. As they reached the camp gate & "sirange™ man standing
there started domn the rcad. They drove past him, stopped, called
him over to the vehicle and asked the woman "if she identified the
man and she says 'yes'® (R35-36), The woman told them to leok at
his left arm and on pulling up his sleeve they found & brass bracelet,
At this time there were the accused and two other men on the gromd
(R35,37), the interpreter, the woman and the two civilian mem in the
vehicle (R35). Sergeant Ralph identified accused as the soldier
se identified by the woman (R36),

110863
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: Agent Jack H. Cohen, 10th "C,I.D., * * % U, S, Army" (R38)
testified that about 11:00 o'clock on the night of 29 August he was
given the information already secured and was requested to interview
accuged, He identified the bracelet worn that night by accused
(Pros.Fx.2) admitted in evidence, It was also identified to him by
Madame Collet (R39). No statement was secured from accused the
night of 29 August but at their third interview on the afterncon
of 31 August, a statement (Pros.Fx,1) was secured after accused had
been duly advised of his rights. Accused stated that "he wanted to
clear his conscience®™ and after the statement was read back to him
(R41) he signed and swore te it (R42),

Agent Robert H. Wilbur, 10th "C.I,D,, * ¥ * U, S, Army"
testified to substantially the sams facts. He was with Agent Cohen
when the statement was secured (R44-50). The statement (Pros.Fx.l1)
was adnitted in evidence (R53) and reads as followss

"About 17:30 hrs on the 29th August 1944 I left
the intersection where I was staticned as convoy
guide for my organization., This intersection is
GC 4 and G.C 9, I walked down a lane off the
main road running into Assd., I went into a farm
house yard and then saw a door te the house which
wag ajar and I pushed the door open and asked the
lady for soms water gshe gave me the water I dranmk
it then I grabbed her by the arm and told her te
get to the bed which was right im the kitchen. I
pointed my carbine at her in order to mske her get
on the bed, At that time a boy walked in the house,
I ordered him to sit down and agair I used zy carbine
to make him comply. I then went over to the bed
and placed my carbine at the side of the bed. I
got on the bed and fucked her for ebout five minutes,
- I lest my loead in her, I then got up told the woman
and the boy to get im a small ante room at gun point
and after they were inside I took a small kmife from
the kitchen table and put it through the latch of
the door so they couldn't get out, I then left
the house and returned te where I hsd previously
been on duty outside the 3988 QM Truck Co at the
intersection,

I wish to state that the above statement is true
and reslize that I have committed a sericus crime",

‘Le In substance the evidence for the defense is as follows:

First Lisutenant Paul W. Boyd, 3413th Quartermaster Truck
Company, testified that he was acting company commsnder om 29 August 1944
and that Madame Collet lived in a small town gbout twe miles from where
the company wes bivouacked, He had placed accused as a guide to walt
for the commanding officer in this small town about six ofcleck in the

10863
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evening of 28 August, He saw accused asgain sbout three e%cleck en the
afternoon of 29 August in this tomn (R54), He then had en "0D" pants,

a raincost and a helmet liner and had a carbine, Ne other weapons were
issued to him, He saw no bayonet and did mot kmow what accused was
Wearing under his raincoat, There were two colered scldiers with him
(R55), Butler and Scott, neither a member ef his erganizatiom, They had
a bottle of what they sald was cognac and were drinking it, Neither

was seen to have weapons (R56), Accused all during this time had not
been relieved (R57) and appeared sober (R58), Technician Fifth Grade
Warren Wilcox of the same company testified that he was the driver of
Lieutenant Boyd!s vehicle en 29 August and that he saw accused and the
two other soldiers drinkimg cognsc (R59), The two soldiers were very
drunk (R60) and they left them but brought accused back to the post (R61),

Accused elected to remain silent (R63).

5¢ 'Rape 1s the wmlawful carnal knowledge of a woman by ferce ahd
without her consent" (MCM, 1928, per.14Sb, p.165)e¢ The evidence is
undisputed that accused was posted as a guide im the vicinity of the
home of his victim and that he was left there with little or ne supere
vision, without relief for many hours., The evidence showe and he admits
in hie confession that he entered the home and im the presence of her
1% year old scm and her baby, forced the woman to the bed and had
gsexual intercourse with her, He admits, in his confession, and the
woman and boy testified that he used physical ferce toward the woman
and threatened them with his carbine and they say kmife alse, im com-
pelling her to submdt to him, There is-a ne question but that accused
was the soldier who committed the acts described inm the record of trial
and that all the essential elements of the crime of rape were not only
proved but admitted (1 Wharton's Criminal Law, 12th Bd., 1932, sec.70l,
PPe942-944; CM ETO 11188, Parker).

6o The charge sheet shows accused to be 26 years ef a;ge. He was
inducted, without prior service, om 9 Jume 1941,

7. The court was legally constituted and had jurisdictiom ef the
person and offense, Ne errers injuriously affecting the substantisl
rights of the accused were committed during the trial, The Board of
Review is of the opiniocn that the record of trial 1s legally sufficlent
to support the findings of guilty and the sentence, ]

8., A gentence of death or life imprisonment is mandatory upon a
conviction of rape (AW 92) and confimement in a pemitentiary is authore
ized (AW 42; sec.278 ard 330, Federal Criminal Code (18 USCA 457,567).

-5-
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The ‘designation of the United States Penitentiary, Lewiebu:rg, Penn-
sylvania, as the place of confinement is proper (Cir,229, W
8 June 1944, sec,JI, pars,lb(4), 3b)e

\ﬁt&xae;ﬁ e 5 Judge Advocate
%/WM Judge Advocate

/ {# / * P Judge Advocate
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1st Ind,

War Departwemt, Branch Office of The Judge Advocate General with the
European Theater of Operaticms 15 JUN 1045 703 Commanding.
General, European Theater of Operatioms, APC 887, U, S. Arxy

1, In the case of Private WILLIAM H. JOHRSON (35207233), 3413tk
Quartermaster Truck Company, attentiom is invited te the foregeing heldiag
by the Beard of Review that the record of trial is legally sufficiext te
support the findimgs of guilty and the sextence as cemmmited, which holding
is hereby approved. Under the provisioms of Article of War 504, you mow
have authority te order executlon of the sentence,

2¢ Then ceples of the published order are forwarded te this effice,
they should be ascompanied by the foregoing holding and this imdorsemext,
The £ile number of the record im this office is CM ETO 10863, For cemvanie
ence of reference, please place that number im braclmts at the end of" tho
. srders (CM EDO 10863).

!. C. McNEIL
Brigadier Gensral, United Stg;ea Am,
Asgistant J'adgo Advocate Gerrel .

( Sentence as commited ordered exscuted, GCMO 236, BTO, 30 June 1945),
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Branch Office of The Judge :dvoeats General
with the
ropean Treater

APQ 887
BOALD OF REVIES KO, 1 1 SEP 1345
Cy 370 10864
URYIT:eD  STAT L 3 ) SIIAL LTIV, COEURICATICHL ZOoHs,

' ' - ) VidPaan TRUATRG OF OP L ATIONS
v, )

; Trial by GCuU, convened et Faris, .
Private JaiYES C, SBITH : Frsnce, 1 Februsry 1945. Jastenes;
(33328791), 57hth .usrter- ; Dishonorable discharge, total for-
master Gaillhead Comspany feltures, and eonfinement at hard

; labor for life. United itates

Penitentiary, lewlsburg, Pennsylvania.

HOLUING by Buaal JF 48158 HCe 1
BUHROYW, ST.V.S and CadRILL, Judge Advocates

l. The record of trial in the case of the soldier named above has
been: exaxined by the Board of keview and the Board submits this, its holding,
%0 the Assistant Judge ‘dvocate Genersl in charge of the Branech Offise of
The Judge - dvoeate Generul with the Stpepesn Theatsr.

2. Accused was tried upon the following charges and specifications:
CHALG™ I3 Violation of the 58th Article of “ar,

Specification: In that rivate James C. ‘aith, S7hth
-uarternaster ailhead Company, turopean Theater
of Operations, United States .rwy, did, at his
erganisation, AFO 40, linited .tates .my, on or
about 8 _eptember 194l dssert the service of the
United (tates snd did remain abseat in desertiom
until apprehended at Paris, France on or sboud
20 November 1944,

CRASO: 111 Violation of the 96th Artisle ef Far.

. Spesificatisn: In that # & & i, conjunction with
Private Teorgs Columbus, 3JOT7th Ordnance CompeRy,
iuropsan Theater of Cperations, United States Argy,

PORFINENTIA
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did, at Paris, Francs, on ar aboutl 29 fovexbeyr
194h, wrongfully dispoce of soven hundrod and
iy (750) gallons of gssaline, of the value

of more than Lifty dollars (i50.00), property

of the United States furnished and interded for
the military service thaersof, by selling the samo
0 Itale frantois Rocoatl, thervby tediing te
ixpeds the war erffort.

B3 pleaded mat gullty and, all of the meabery of the couri present at

s MiEn the wote was taken conourring, was found gullty of bullhi charges
end spedificetionss Lvidence vas lutroduded of throe previous couviotions,
oo by §pecial court-sariial for absengs vithoud lesve for 57 days, and

¢cne by sumcary ocowrt for abaenos without luave fup w0 daye, both in
violation of Articie of “ar 61, and otw by sumsary court f'ar Srusch of
‘restriotio in violation of srticle of dap 6. all of the secbars of the
sourt present at the Lime the vole was tuken sancurring, he vas sentonced
40 be hanged by the neok until deads The reviewing suthority, the Conmmande
dng Coneral, beine leotion, Commnloations Zone, .wopvan Theatsr of
Operations, approved the sentonice and forwardid the precord of trial for
setion under Artidle of war 43, The coulirulng authority, the C :
UJerwral, curopsan Theater af Uperations, approved only so musl; of the
finding of gullty of the Syecificstion of Charge II as fnvolved s finding .
that agcused did, in conjunstion +iiL Frivate Ceorge Colusbus, 3OTTth Urdnance
Company, ~uropoan Theater of Jperations, United Stutes army, at the time
and plage alleged, wrungfully dispose of a prosimately six hundred (600)
gallons of gasolirs, of somo valus, proporty of the Lnited States furndshed
and intendod for the adlitary service theresf, Ly selling the same to
Franeois Italo icacall, thsrsd; tenting to impede the war effort. He
coufirmed the sentanoe, butl, owing to special gircumstances in thy cass
commted it %0 dishonorable discharge from the service, forfaiture of Aix
pay and allowancos dus or 40 beoames dus, and eonfinesmsnt at hard labor

for Life, designated the United ltates Penltentiary, lewisburg, ienmsyle
vania, 83 the place of confinemeit, and withheld the arder directiug the
ssssution of the sentunce pursuant to article of ‘ar 508.

3. Cospetent and substantial evidence, inaluding accuwed's own
testinony, eetablishes that he adesntad himoelf xithout leave froa 8
September 1%.4 and romsined adsent untll spprehended in Paris, Fringe, on
& Koverber 194h. Thers is thus reveslod an absmes without leave of over
two montha in an aotive theatsr in wartime, In view of the faot that mush
of his abserice vas spent 4in Paris vhere he ocould have rotwned to allitary

?:
¢
%
:
:
£

device to awnid detestion and. m“ml'gttb furthepr his blask market opores
,'mm:pp.. v
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tions (Gt PT0 1620, OtLorrall)s Cn a1l the evidence, the findirg that
sccused intenied Yo was fully werrentet (Cit ETU 052, losser,
sgeap CLET0 1677, leVamg CX KTC 1629, ¢tnonnell, suprsle .

&e Ti%h verpeot o the Specification of Chuurre II, the prose
cution's eri‘ence showed that soousel et Private Jeurpe Colwwbus Avow
A Unitet States Amny truck cortdnirg €00 gallors of casclime, property
of the Urdted States Noamisied il itenled for tha nilitary service,
1o & corage in Paris, 4 mol4 the gcasoline 4o & Pronch clvilian far
78,000 frmsse Acoused in his testinony emitte! cooplisity in tle
sale and the receiph of 45,000 francs of e procesdse Ihe “peeifie
oxtion I8 inaffleimt to charse scouse! with irmeting the wer efftwrt
by divertlig %o his om use preperty fumised and intented for the
military servioe unter the prinsiples of €U ¥TC 2234, Tourg, ot
1% dces howyver clarze and the proaf sumtains tha of Cense of
dispasition of Covernment property fwnlshad and irten‘ed far the
" military sorvice in vielstien of the nirth pararraph of Artiels of

War 34 (¥ =70 0643, U Cd TTC 9387, i o1 BTC 11075,
¥ 310 10, . astion of the ralny authority is eon=
slstent with sonslusion, The eafdition in hix ection of the

thrass "thereby tonding ¢o L:pede ths wer offart” i1a harnless and
may D trested as surplusszes The fact that ¢)e offense was laid

! eanfirmed undor the 204h Articla of Tar is Lzemterial (Y 270
3118, Fro Cy e 6R03, Matex)s This situstion is norprefntioial
to accused exd requires no corrsciive soticn,

Se The confiming srtfiority in his soticn redwed dhe ;nvi?
of the offeme of whioh ascused was Lound gulldy (fSpeeificetion o
Caargs T1) by approving only so muh of the findincs as irvolved a
- findlng that e wrongfully Alaposo! of €00 gallens of fascline "of
soo velue®y Thi¢ was Lrpwopers Although the value of tha gesoling
wag notugzvu! the ccurt was authorized to taxe jutielal notice of
the qu -wumaal reports made by the Jvarternwster, iuropesa Thester
- of Uparstions to ths ‘uartermaster Cemersl, ‘aghlngten, Ue Ce (G 210
5839, I!u!‘mﬂﬂ), By reference te¢ that report, it oan De seen that
the value of the propurty wonzfully fisposed of by socused was in
emess 6f $80,00, :

G« The dharce shaet stows that accuse” ig 57 years four months

of spe & was infustiold 16 Awust 1942 st (hilade Peingylvaniae
Ko prior service is showm, Tohlas

To Tho sowrt was Jegally constitwted snt had juristicdlen of
the payson and the offenses, e errws infuriously afieeting the
substantial rights of the sscused were ecmsitbed during the trial,
The Beard of “gview is of the opinion that the rescrd of trisl is

legally suffielent to support the finti of approved
&Y the ssntense as oormated, nes cuilly o

Nl
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8. Thoe pwnalty for desertion L tinw at war 1g desth or sush other
punistueont u9 & court-aartial myy cirest (¥ 58). Uonfinessnt in a .
patitentiary is suthorised by ‘rticle of "ar 42. The designation of
the Unlted States iwitentiary, Lowisburg, ‘ennaylvania, as the place
of sonfinemunt i authorized (Cir.229, /U, B Juw 154, sea.ll, pars.

1R(4)30)0 -

WM. F. BURROW ‘
Judge rdwosate

EDWARD L. STCVENS, JR.

Juige sdwooate .
DQNALD K. CARROLL

Julge ~dvocsebs

l‘rze Copy:

aot“ in, J .‘.J.D
Exencutive

-
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| | 1zt Int,
Ver Uepartawoh , Dressh CLfice of The Juige Myosate Ceeral wth the
Turepesn Theatefs "1 §§E I Coavandirg Om-h
Unitet Etabes Farcea, ﬁto;un 45*;1::), ARG 157, Ve % o

14 ™ the case of I'rivete JATN C, SHIT! (30328701), OERth
Lunrbersester Ralldead Ompnv. atberdicn is Lavited te the forezoing
holding by the Beard of Taviewtict &w recor of trial is lecally
sufficient 0 s.ppord the findirgs of gullty as opyroved nd
sentetien 88 Oerzafed, whidh ing 1s haredy apiroved, Tnler the
provisioms of irtiele of Yer 202, you now have suthority te ovier

2 ‘ten eples of mmm«mnmum
office, thay fhould o esexgenisd by the Saregeling helding and
this indiresserty The fils nrber of the reemd in this offies 18
ox Far scovenierws of reflerente, plesse plase theb mubey
in teaskots oh the et of Ue enders (O ETO 10004)s '

( Sentence as commuted ordersd executed. GCMO 657 USFET, 23 Dec 1945),

wole
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3rench Ofrice of The Judre 4Liveocute CGenersl
1 with the
aurcopnean Theater of Crerations
APC CO7

BCARD CF T5VISY 1C. 1 9 JUN 1945
CI' BTC 10071

trITzetr ST4&aT =S XVI COZRPS

Ve Irial by GCM, corvered at 4lt-
fe1d3 Germany, 22,23,24,25
Lerch 1945, Sentence s to
eachh accused: Dishonorable
discnarze, total forfeitures
ani confinement at hard labor
for life. TUnited States Teni-
tentiary, lLewisburg, Fennsyl-
vania. ‘ :

Frivetes wILIL1AL. &, STEVLLE-
SCIL (34741523), and " ILLIAL
I, SIU4RT (32816510), both
of Zattery 2, 777th Field
Artillery Battalion

HCLDIMG by BCAlD CX ISVILY 1C. 1
RITER, BURLCGY and STIVILS, Judge Advecates

1. Tre rzcord of trial in the case of the solcéiers

1

named above has been examired Ly the Board of Leview.
2. Accused were trieé upon the followirg Charge
and specificaticrs:
7 CHALGA: Violaticn of the £2nd Article of ‘iars
3recification:1l: In that Privzte /illizm
. Stucrt, Battery 3, 777th Fleld
Artillery 3Bsttalion, ¢nd Private
‘7illiam 4, Stevenson, 3zttery B, 777th
Field Artillery B:ttalion, acting
jointly and in pursuance ¢f a common
intent, éid, at &ltfeld, Geruany,
on or about 7 ilerch 194%, forcibly ard
feloniously z:zuinst her will, have

10871
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carnal knowledge of liartha Loeven,

to wit: while the said Private Willianm
II. Stvuart had the cesrnal knowledge as
aforesaid, the said Private.William

A. Stevenson stood guard over other ,
members of the household then present..

.Specification 2: ' In that * * * acting jointly '
_ “and in pursuance of a common 1ntent did, -
‘at Altfeld, Ger&any, on or ahout 7 Varch

1945, Lor01b1y and feloniously, against
" her will, have cerral-knrowledge of &nna
Loeven, to wit: while the said Private
" William A. Stevenson had the carnal _
kriowledge as aforesaild, the said Private
William N. Stuart stood guard over other
members of the household then present.

Specificétion 3 (Findings by court of not guilty)

Spec1ficatlon 4: In that * * * acting jointly

and in pursuance of a common intent, did,
~at Altfeld, Cermany on or apout 7 harch

1945, forcibly and felonlously, against
her will, have carnal knowledge of Mathilde
Gelen, to wits while the said Private
William &. Stevenson had the carnal know=-
ledge as aforesaid, the sald Private
William N. Stuart stood guard over other
menbers of the housenold then present.

Specification 5: In that * * * scting 301nt1y
and in pursuance of a common intent, did
at Altfeld, Germany, on or about 1945, 7
liarch 1C45, foreibly and feloniously, .
against her will, have carnal knowledge’
of \.Elizabheth Ansteev, to wit: while the"
sald Privaete William A. Stevenson had the
carnal knowledge as aforesaidly the saild
Private Hilliam ., Stuart stood guard over
other members of the household then present.

Speclficgtion 6:- In that * * ¥ acting jointly
and in pursuance of a common-intent, did,
at Altfeld Germany, -on or about 2000, 7 ﬁ
liarch 1945, forcibly and feloniously,
against her will, have carnal knowledge
of Elizabeth Ansteeg, to wit: while the

CMFENTM, '710871
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sald Private ¥William N. Stuart had the
carnal knowledge as aforesaid, the said
Private "illiam 4, Stevenson stood cuerd '
over other members of the household then
present, '

Specification 7: 1In that * * * acting jointly
and in pursuance of a coumon intent, did,
at Altfeld, Germany, on or about ¢ iarch
1945, forecibly and feloniously, against
-her vwill, have carnal knowledge of Iathe
Scheibelhut, to wit: while the said
Private William I, Stuart had the carnal
kriowledze as aforesaid, the said Private
“Willier A, Stevenson stood gusard over
cther members of the household then present.

Specification 8: In thet * * * acting jointly
and in pursuance of a comwmon intent, did,
at iltfeld, Germany, on or about 9 lLiarch
1949, forcibly and feloniously, against
her will, have carnal krowledge of Lathe
Hloozen, to wit: while the said Private
illiez &4, Stevenson had the cernal know-
ledge as aforesaid, the szid Private
“idlliam 1., Stuart stood guard over other
members of the household then present.-.

Each accused pleaded not guilty and, two-thirds of the
members of the court present at.the time the vote was

taken concurring, was found not guilty of Specification

3y, and zuilty of the remaining specifications and the
Charge. Evidence was introduced as to Stevenson of two
previous convictions, one by special court-martial for _
absences without leave for fouridays and ten days respec=-
tively in violation of Article of Yar 61 and for breaking
arrest in violation of Article of Jar 69, and one by summary
court for cdlsobeying the order of a first sergeant 1n vio=-
lation of 4irticle of ‘ar 65. Evidence was introduced-as

to Stuart of two previous ccnvictions, one by special
court-martial for absence without leave for five and one-
half hours in violation of 4rticle of war 61 and one by
sumnary court for failure to werform properly driver's
rzintenance on a weapons carrier in violation of article

of War 96. Three-fourths of the members of the court
present at the time the votes were tzken concurring,

\
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each accused was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or

to become due, anc to be corfired at hard labor, at such
Place ss the reviewinz suthority may direct, for the term
of his natursl life., The reviewing authority, as to each
accused, considered the sentence inadequate in view of the
vicious and vestial course of conduct éisclosed by the
record in this cacse, nevertheless anproved the sentence,
designated the United 3tates Fenitentiary, Lewisburg,
Pennsylvenla as the place of confinement, recommended that
clemency =nall not at any time in the future be afforded
the criminals, and forwarded the record of trial for
action pursuant to Article of War 50{.

3. Prosecution's evidence proved beyond reasonable
doubt that the accused engaged in sexual intercourse with
the German women at the times and place alleged in the
specifications of which they were foind guilty. The
accused botn in their courtroon testimony and their extra-
judicisl voluntary statements (Pros.nxs.9 and 10) admitted
the sexual.acts as proved, but attempted denials that they
were accomplished with ferce and violence or as a result
of fear of death or great bodily hnarm engendered by them
in the hearts and minds of their victims. It is not neces-
-sary to set forth the evidence of the obscene, animalistic
corduct of accused which support the findings, -inasmuch as
it is corroborated by the admiscions and testimony of each
of them. The facts and circumstaznces shown by the record
of trial disclose a cold-blooded, deliberately planned course
of violent action by the accused having for its purpose the
wholesale ravishment of Germszn women. The Board of Review
affirmatively Ceclares that the orgy initiated by ané partici-
pated in by accused is probably the most fiendish, barbaric
and brutal sexual episode, involving American soldilers,
which has come before the Bourd on cppellate review. The
only possible issue of fact which could arise in the-case
revolves about the cuestion whether the victims voluntarily
consented to indulge in sexual intercourse with accused.
The negative answer to such cuestion, as is dmplicit in
the findirngs of the court on the specifications of which
accused were found ruilty, was the only possible answer
under the state of the evidence, The admissions of each
accused made 'in court and in their vecluntery extrajudicial
statements deny and defeat their contentiocn that the
woren were willing, cooperative and voluntary parties
to the several sexual acts. There was in truth no genuine
issue of fact on this score. The evidence produced by

coun_uﬁzﬂ_ﬂ 13871
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the vrosecution snd defense alike is overwhelming in its
probative force thet each victim in each instance submitted
her body to the lusts of the accused under fear of death

or great bodily harm, Each accused was the aider and
abetter of the other and is equally liable as a principal
for the acts of his companion (CiZ ETO 3740, Sanders, et alj
Cil 270 4234, Lasker and Harrell; Cii £T0 5068, Hape and
Tolthus). Tne record of trial is legally sufficient to
support the findirgs of guilty of both accused (Cif LTO
3740, Ssnders, et alj; Cii ZT0 3933, Ferguson, et alj; CLI ETO
4194, Scotts; Cii LTO 4444, Hudson, et aly CL ZTO 5363,
Skinner; Ci’ BTO 6042, Dalton; Cii 570 7078, Jones; Cii ZTO
7977, Immon; Cii uWT0 6037, Wilscn)., The crimes well merited
the death penalty and it is difficult to understand the
action of the court in imposing the lesser of the mandatory

sentences, '

. 4. The charge sheet shows that accused Stevenson
"is 20 years five months of age and was inducted 19 February
1943 at Atlanta, Georgia, and that accused Stuart is 21
years eight months of age and was inducted 25 February
1943 -at New York, New York. Zach was inducted to serve
for the duration of the war plus six months. FKeither had

prior service.

. The court was legally corstituted and had juris-
diction of the persons and offenses, No errors injuriously
affecting the substantial rizhts of accused were committed
during the trial. The Board of Review is of the opinion
that the record of trial is legally sufficient to support
the findings of guilty and the sentences.. ’

6. The penalty for rape is death or life imprisonment
as the court-martial may direct-(4W 92). Confinement in
a penitentiary is authorized upon conviction of rape by
Article of ‘Jar 42 and secticns 278 and 330, Federal Criminal
Code (18 USCA 457,567). The designation of the United States
Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement is proper (Cir.229, WD, 8 June 1944, sec. II,

pars.1lb(4), 3b). . W
: . f %ﬂ“é Judge Advocate
H—f | .

%: Z léﬁgﬂg Judge Advocate
i s (L yi o
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Branch Office of The Judge Advocate General
with the '
Buropean Theater of Operations
APO 887
BOARD OF REVIEW NO. 3 273 JUN 1945 -

CM ETO0 10691

UNITED STATES 5TH INKFANTRY DIVISION

Trial by GCL, convened at Bigge,
Germany, 11 April 1945. Sentence:
Dishonorable discharge, total
forfeitures and confinement at
hard lebor for life. The United
States Penltentiary, Lewisburg,
Pennsylvania,

Ve

Private HOBART L. MURPHY
(6965843), 5th Quarter-

master Company

A S L WL L N2 NS N L D 4

HOLDING by BOAED OF REVIEW NO, 3 -
SLEEPER, SHERKAN and DEWEY, Judge Advocates

l. The record of irial-in the case of the soldier
naned above has been examined by the Board of Review,

2. Accused was tried upon the‘following charges anad
specifications:

CHARGE I: Violation of the 92nd &rticle of War.

Specification: In that Private Hobart L.
furphy, 5th Quartermaster Company, did,
at Laubach, Germany, on or about 14 March
1945, forcibly and feloniously, against
her will, have carnal knowledge of kirs.
Kate Valerius, a German civilian,

CHARGE II: Violation of the 96th Article of War.

Specification: In that * * * did, at
Laubach, Germany, on or about 14 March
1945, wrongfully, wilfully, and in
violation of standing orders fraternize
with a German civilian by entering a
civilian occupled house for the purpose

of obtairirg liquor.
annroENF AL
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e pleaded not guilty to, and was found guilty of, all
charges and specificuticns, No evidence of previcus
convicticns was introduced., Three-fourths of the members
cf the court present at the time the vote was taken con-
curring, he was sentenced to be dishoncrably discharged
the service, to forfeit all pay and zllowances due or

to become due, and to be confined at hard lzbor, at

such place &s the reviewing authority may direct, for

the term of his natural life., The reviewirg authority
approved the sentence, designated the United States Peni-
tentiary, Lewisburg, Pennsylvania, as the place of con-
finement, and forwarded the record of trial for action

under Article of War 50%, :

3. The prosecutrix testified that accused was one
cf four American soldiers who visited her home between
1600 and 17C0 hours, 14 kay 1945, "“In broken English
and gestures" they asked 1if they could get quarters for
ore night, She told them they could sleep in the kitchen,
but accused and one of his companions insisted on seeing
the entire house (19-10). She accompanied the two upstairs.
there accused detained herj; his companion went below.
When she tried to force her way past accused, he put his
hand to his pistol, "He kept hesding me off away from
the stairsj; held me tight_and grabbed me by the back and
threw me towards the /bed/ room" (£11,19). Once in the

bedroom, she testified,

"I guarded myself, He threw me towards
the bed. Then the incident took place.

He began undressing mes; took my bloomers
off, I sat down at the edge of the bed
and tried to ward him off, but he threw

me down again. Then he tried again but

he couldn't. He kept pushirg himself to-
wards me and hurting me. But as I yelled
at him he didn't care. I tried to ward .
his organs away but he pushed my hand away
in turn, Then he firally succeeded".

(r12).

"During the incident" one of accused's companions knocked
at and spoke through the door. When it was over he re-
turned, whereupon accused opened the door and "whille
these two were exchanging words I grabbed my shoes and
ran down the steps" (R12,14). She had on her bloomers
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(14) which she had nut on hurriedly; 'in fect, I had
both feet.in one part of the tloomer" (R19). She was
upstairs with accused for '"tnree-cuarters of an hour

or less" (rl2). She was menstruating and kept tellirg
accused so while they were in the bedroom together,

She, liowever, spowe only German end ne seemed to know
cnly a few Germen words "and they were 'Leep culet,

Feep cuiet'", She began screamirg before it all started
but "I didn't screzn loudly. 1 ceried znd made noises
beczuse I didn't know what he wanted to do". ©She kept
screamirg and pieadipg with him and he repeatedly put
his hand over her mouth. He was wearing hics helmet, a
light blouse and a revolver which he placed on the bed
when he Joired her there. é4sked if his priveate parts
actually penetrated hers, she answered "Yes" (k13,1G).
Having escaped down the stairs, she fled to the nearest
house. There she found her sister-in-law, who accon-
panied two other women to the house of the prosecutrix
and found the soldier gone (X12)., An f4mericen dTicer
was found.,  %With him she went to try to identify scnme
soldiers., She recognized none of the soldiers presented.
She then saw a soldier walking dowr the road whom she
recognized - this some 30 to ZO mirutes after the zlleged
rape (#15,16). That night she was examired by an &merican
doctor (Kl7). A day or two later, she recognized the
second soldier, but not the accused, in an identification
parade (E1&)., A4t the trial she identified accused as

her rapist (R1é) and, poirting to & soldier seated in

the court room,-described in the record of trial as
"Private Clayton", she testified that "in all probability
I am very sure he is" the other soldier who came upstairs
(R17). Accused did not ask for or look for any liguor

(R20).

Gunter Valerius, prosecutrix's 11 yeear old son,
was sworn without voir dire. He corroborated her testi-
mony that four soldiers enterecd, asked for gquarters, were
not satisfied with the kitchen, and esked to see other’
rooms (R20-21), He went upstairs with his mother and
two solciers. Accused told him to leave whereupon the
second soldier brought him down. ‘hile descending he :
neard his mother scream and saw her grabbed by accused. )
The other soldier gave him a cigarette znd his carbine
- saying if the soldier upsteairs killed nis xother, he
could kill him in turn (¥21-22,25), He was taken in
the kitchen and restrezined from going to ais mether by
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the three soldiers. One soldier asked for wine and went

to the cellar, After about 45 minutes he heard his mother
running down the steps. At that time two soldiers - accused
and the second - were upstairs (R21,23,25). Accused came
downstairs and departed with the two remaining below.

The other soldier had disappeared. Later in the day, he
went with his mother to identify soldiers. He saw accused
walking down the street and recognized him immediately.

The next day at a line-up he recognized three soldiers
including accused (R24,25).

A medical officer testified that about 2000 on
14 March, he examined a Nrs. Valerius, a markedly agitated
woman about 35 to 40 years of age. His examination re-
vealed no brulses or marks upon her person, She was
extremely anxious and worried and practically in tears
‘throughout the examination. He recalled nothing unusual
about her underclothing. She was still menstruating,
He conld not say whether she had engaged in intercourse -
forcibly or otherwise (R27-28). .

- Major Henry G. Metzger, of the same company as
accused, testified that about 1730, 14 March 1945, after
some trouble was reported to him, he went to the scene
and interviewed a woman through an interpreter. He took
her to the company where, after failing to identify any of
the first group of soldiers assembled, she exclaimed in
German "That is he" and pointed to accused who was walking
down the street. Questioned by Major Metzger, accused
denied all knowledge of the incident (R31-33). :

A military police officer testified that about
2000 of the 14th, he went to the prosecutrix who was so
nervous he could not complete his examination - "she had
some sort of attack and sort of passed out" (R34). The
next day at an identification parade, she picked out
Private Arvin Clayton, of accused's company,. as the
soldier who came upstairs with him, but she failed to
identify accused. Her son, Gunter, however, picked
out accused as the man who remained upstairs with his
mother, identified Clayton as the soldier who was also.
upstairs, and Private First Class Charles S. Whittington,
of the same company, as one of the soldiers involved

(R34-35).

BONHDENTML
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Technician Fifth urJde Carl D. Gordon, 2lso of
the same company, Private Waittinstorn, and Private Clayton,
all testified taatbt they went to s civilizn house about
1600 on 14 liarch with accused. Gorcon testified that
upon entering he saw accused going uvpstairs (R37,30).
Clayton and taittinston were in tno kitchen with two
ciildren while he remained in the nallway. UTelther
‘“mittington nor Clayton went upstairs (R39). He neuard
two cries but he could not say from whom or where they
cane (R36-41), He saw no woman while there (340-41) and
rerained in the hallway from eight to 15 minutes (137).
“ven accused came down the stairs they left (s41).

Clayto“ testifisd that tnej went to the house
to get something to drink (R45) and when they entered
he saw a woman and two children (X43). He and accused
tried to make the woman understand they wanted something
to drink (343) then accused and the woman went upstairs
(344). He and VWnittington were in a room olaying with
the children and Gordon was in the hall (R44,45). He
neard no noises and did not see the woman come downstairs.
Accused came down in about ten minutes, whereupon they

left (R45,47). N

Yhittington likewise testified that they went
to the house to get something to drink (349-52). ‘/hen
he and Clayton went into a room with the children he saw
caccused and the woman standing in the hallway (250-51),
fle heerd no noises., Gordon was in the hall (R51)., They
mere,in the house from three to five minutes (353) and:
all left together (R51).

The court took judicial notice of letters of the
Commanding Generals of the 12th Army Group and the Third
Army deallnv with relations with Germans (r6).

4., No witnesses were called by the defense. Accused
elected to remain silent after his rights were exvlained

to him (R53-54).

5. a. At the outset consideration must be given to

the competency of Gunter Valerius, age 11, who, without
voir dire, was sworn and testified. At common law a child
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V. United :tates, 159 U, ”. §¢3, 20 L.ud 244), dls comoe-
tency 1s dependent upon his apparant sense and his under-
standing of the moral importance of tellinz the truth

(1Crey lQ?c, var.120h, p. 124-195) This may be deter=-

mined by the character of nis testimony zlone without any
prellnlnary examination touching thereon (Ci 1416093 Cl
1744845 Cli 192609, Diz. Op J4G 1912- 40, sec.395(55), v.238).
uunter's testlmony, while clear and intelligent, is devoid
of anything showing whether or not he oossessed an under-
standing of the moral importance and duty of telling the
truth. The competency of cnildren as witnesses has been
thoroughly considered and discussed in Cii ET0 2195, Shorter.
Ko purpose would be served in reconsidering the principles
and authorities there set forth, since, for the purpose

of this holding, it will be assumed that he was incompetent
and his testimony improperly admitted. The gquestion for
determination then becomes, as in the Shorter case, "whether
the admission of this testimony 'injuriously affected ths
substantial rights' of the accused within the purview of

drticle of Var 37".

b. Substantial and comnelling testimony supports
the fincdinzs of gzuilty of Charge I and its DDeCLLlCQtIOH.
i1l the elexents of the offense are shown by the testimony
of the prosecutrix and corroborztion as to the surrounding
circumstances is found in the testimony of the three en-
listed men who accompanied accused to her house. One of
them heard two screams coning from whom and where he did
not know, The prosecutriz made a prompt complaint as shown
by the testimony of kajor Metzger. She was extremely
nervous some hours later when examined by medical and
military police officers. YWhile the medical examination
was inconclusive as to evidence of sexual intercourse,
forcibly or otherwise, it should be remembered that the
nrosecutrix was menstruating at the time. %While it re-
v2aled no evidence of bruises, the prosecutrix's testimony
fails tc disclose acts of such a violent nature as likely
to leave bruises. The Board of Review 1is of the opinion
that notwithstanding the assumed erroneous admission of the .
testimony of Gunter Valerius, the record of trial is legally
sufficient to support the findings of guilty of Charge 1
and its Specification, in view of the conpelling nature
of other testimony in the record. - ,
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c. The court's findings of guilty under Charge
II and Specification are not supported by any evidence
of "fraternlzing" by accused as this word has been de-
fined by holdings of the Board of Review., While two of
accused's companions testified that they went to the house
to obtain something to drink, the conduct of accused was
consistent only with the intent to commit rape which he
consummatedfuickly and brutally on the prosecutrix before
" she made her escape from the house. Such behavior does |
not come within the meaning of the term ®fraternization"
and "fraternizing" as used in connection with the relation-
ship of American soldiers and the German civilian popula-
tion (CM ETO 10967, Harris; CM ETO 10501, Liner). It
follows, therefore, that the evidence is legally insuffi-
cient to support the court's findings of guilty under
Charge II and Specification, : .

-6, Certain subsidiary questions are raised by, the
record of trial, ’ '

a. Major Dietz, a member of the court, stated
he took the oath of accuser and was summary court in the
cases of Gordon, Whittington, and Claytonj - that he had
formed no opinion as to the guilt or lnnocence of accused;
and that he belleved himself capable to sit as an unpre-
judiced member of the court. Thereupon, he was challenged
for cause by the defense. The challenge was not sustained
and the major resumed his seat as a member of the court
and was sworn after the defense refused to challenge any
member peremptorily (R2-4), It was the function of the
court to determine whether prejudice existed and its action
cannot be re%arded as erroneous (CM 152101, Dig.Op.JAG 1912~

40, sec.375 (2),p.185). )

b. Two witnesses testified as to the prosecutrix’'s
and her son's identification of accused shortly after the
alleged offense., Reference is made to CM ETO 7209, Williams, -
where authorities are collected dealing with the competency
- of such testimony. Even if incompetent (CM 270871, 4 Bull,
JAG 4), its admission was not prejudicial error for there
was other substantial and compelling evidence as to the
identity of the accused (CM ETO 6554, Hill), and the pro-
secutrix had previously testified as to this identification

by her (CM ETO 7209, Williams).
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7. The charge sheet shows that accused is 24 years
ten months of age and he enlisted 18 October 1939. He
had no prior service,

8. The court was legally constituted and had juris-
diction of the offense and person. Except as herein-
before noted, no errors injuriously affecting the substan-
tial rights of the accused were committed during the trial,
The Board of Review 1s of the opinion that the record of
trial is legally sufficient to support the findings of
guilty of Charge I and Specification and the sentence
" as approved, but legally insufficient to support the

findings of guilty of Charge II and Specification.

9, The penalty for rape is death or life imprison-
ment as the court-martial may direct (AW 92). Confine-
ment in a United States penitentiary is authorized upon
conviction of the crime of rape by Article of War 42
and sections 278 and 330, Federal Criminal Code (18
USCA 457, 567). The designation of the United States
Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement is proper ?Cir.229, WD, 8 June 1944, sec.

II, par.1b(4), 3b).
/M@ Judge Advocate

b(a&o'd« C v/(om«wJudge Advocate
7
‘if§:<§?zzﬁngj%;j/1 Judge Advocate

CONFIDENTIAL ' ~
- 8- 10891



it IR Ty T
L} e

S | (235)
Branch Office of The Judge Advocate General !
with the
Furopean Theater of Operations
- AP0.887
‘ 1
BQARD OF REVIEW NO, 1 R JUL 1945
CM ETO 10898
UNITED STATES g IX ATR FORCE SERVICE COMLAND
Ve ) Trial by GCM, convened at APO
: ) 149, U. S. Army, 10 April 1945,

Privates HALVARD A. UILLIALB, ) Sentence as to each accused:
(35393737) and WILLIAM 4. ) Dishonorable discharge, total
HUTCHENS (15100355), both of ) forfeitures and confinement at

etachment A, 34th liobile ) hard labor, WILLIAIS for five
Reclemation and Repair Squadron ) years, HUTCHENS for three years.
(Heavy), and both on detached ) Eastern Branch, United States
service with 1st Quartermaster ) Disciplinary Barracks, Greenhaven,
Truck Company Aviation ) New Yorke

(Proviesional )

1.

HOLDING by BOARD OF REVIEW NO, 1
RITER, BURROW and STEVENS, Judge Advocates

The record of trial in the case of the soldiers named above

has been examined by the Board of Review,

2e
tions:

Accused were tried upon the following charges and specifica-

WILIIAVD
CHAEGE I: Violation of the 94th Article of Wer

Specification: In that Private Halward A, Williams
Detachment ™AM, 34th Mcbile R & R Squadron (Heavy),
on DS with 1st Quartermaster Truck Company Aviation
(Prov), did, in conjunction with Private William
A. Hutchens, Detachment MA", 34th Moblle R & R
Squadron (Heavy) on DS with 1lst Quartermaster Truck
Co Avn (Prov), at Athis Hons, France, on or abeut
17 Jamery 1945, feloniously take, steal, and
carry away 25 gallons of gasoline value of about

eer FIRENTIAL
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£3,87, end 5 cans value about ten dollars (%10,00)
all of a total of about thirteen dollars and eighty
seven cents ({13.87), property of the United States,
Furnished and intended for the military service
thereof.

CHAEGE II: Violation of the 96th Article of War,

Specification: In that * % % gid * % ¥ at Athis Lons,
France, on or about 17 January 1945 attempt to
wrongfully apd unlawfully dispose of gasoline and
cans, military property of the United States, vitally
needed for combat operations, which attempt if con=-
summated would have prejudiced the success of the
United States Forcess

HUTCHENS

Identical cherges and specifications, except for appro=-
priate transposition of names,

Charge 1 and Specification preferred against each accused alleged lur=-
ceny of 25 gallons of gasoline of value $3,87 and 5 cans of value 510,00,
total $13.87, proverty of the United States furnished and intended for
military service thereof., This is a crime under the 9th parsgraph of
the 94th Article of War., Each accused pleaded guilty to this Charge

and the evidence supplemented the pleas and fully supported the finding
of guilty (CM ETO 9288, lillsy CM ETO 11233, Melis; Cll ETO 11936, Tharpe
et 8l)e The maxinum punishment includes hard lebor for six months (MCIi,
1928, par 104ic, p.100), :

3¢ Charge I1 and Specification preferrsd against each accused
charged an attempt to commit the offense under the 9éth Article of Var
of interfering with or obstructing the national defense or prosecution
of the war by diverting stpplies furnished and intended for the military
service from their regular chanrels of distribution to combat or other
troops during a critical period of military operztions (Cif ETO 8234, Young
et al; Cli ETO 11076, Wade?. However, the evidence proved no more than an
attempt to dispoce of proverty of the United States furnished and intended
for the military service thereof - an offense under the 9th paragraph
of the 94th Article of Tar - of a total value of £13.,87, The placement
of the five cene of gasoline by the hole in the fence preparatory to
the delivery.of same to the prospective civilian purchaser constituted
the overt act performed towards the commission of the offense (Cil 194441,
Meuro, 2 BR 145 (1931); CM 198672, Sugss et al, 3 BR 243 (1932). The
evidence necessery to elevate the offense to an attempt to ccumit the
more serious offense under the 96th Article of .ar is ertirely lacking
Prosecutiocn's evidence on this isawe exhibits all of the wesknesses of

-2 :
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CM ETO 7506, Hardin and CM ETO 6226, Ealy, ,

~The maximum punishment for the wrongful disposition of property
of the United Statss furnished and intended for the military service not
in excess of $20,00 in value is dishonorable discharge, total forfeitures
and confinement at hard labor for six months (MM 1928, par 104g, p 100)
and the included offense of attempting to make such disposition is sub=-
ject to the same maximum limits of punishment (ICM, 1928, par 104ig, p 96;
CM 212056, Smith,10 BR 199, 209 (1939); CM 218818, Artibee and Barrow
12 BR 153, 155 (1941). : '

Le The court was legally constituted and had jurisdiction of the
persons and the offenses, Except as noted, no errors injuriously affect-
ing the substantial rights of either accused were committed during the
trial, The Board of Review is of the opinion that the record of trial
is legally sufficient as to each accused to support the findings of guilty
of Charge 1 and its Specification, and so much of the findings of guilty
of Charge II and its Specification as involves findings thet accused
did at the time and place alleged wrongfully and unlawfully asttempt to
. dispose of gasoline, military property of the United States, in' viola~
tion of Article of War 96, and so much of the sentence as involves dis=-.
honorable discharge from the service, forfeiture of all pay and allowances
due or to become due and conf'inement at hard labor for one year,

5¢ The designation.of the Eastern Branch, United States Discipliﬁary
Barrecks, Greenhaven, New York, = the placg of confinement is proper
- (47 42; Cir, 210, "D, 14 Sept 1943, sec. as amended), :

'ﬂ-ﬁ Judge Advocate
7 _ .
//Qﬁ:L};?<1<;§Ezf0\§rﬂf_' Judge Advocate
_W[ mf_. } Judge Advocate
= - 4 ' ~ I; ge ca
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Branch Office of The Judge Advocate General .
o with the
European Theater of Operations
APO 887

BOARD OF REVIEW NO. 3 9.8 MAY 1945
G ETO 10916

UNITED STATES 5TH ARMORED DIVISION

Trial by GCM, convened at St. Tonis,
Germany, 28 March 1945. Sentence:
Dishonorable discharge, total forfeitures
and confinement at hard labor for 20 years.
United States Disciplinary Barracks,
Greenhaven, New York.

Ve

Private BARTOIO COLON
(32887384), Headquarters
Battery, 47th Amored Field
Artillery Battalion

HOIDING by BOARD OF REVIEW NO. 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1. The record of trial in the case of the soldier named asbove has
been examined by the Board of Review,

2, In view of the testimony of the officer allegedly assa.ulted that
accused was drunk, unsble to control his movements, mumbled some words,
was uncontrollable, and that he gave no indication of recognizing the officer
"~ (R9,10,12,17) and the evidence of the large quantity of liquor consumed by
accused just prior to the offense set forth under Article of War &4 (R26),
the Board of Revisw is of the opinion that the evidence is legally insuffi-
cient to support the court's findings of guilty of Charge III and its
Specification and legally sufficient to support the remaining findings of
guilty and the sentence,(cu ETO 9162, Wilbourn).

3.  The place of confinement is designated merely as United States
 Disciplinary Barracks, Greenhaven, New York. It should be changed t¢ Eastern
Branch, United States Disciplinary Barracks, Greenhaven, New York (AW 42;
Cir.210, WD, 14 Sep 1943, sec.VI, as amended),

Judge Advocate -

MM% . M Judge Advocate

A / /
4 wd X/ A ZZ(/Z/ Judge Advocate

a - 10916
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éranch Office of The Judge Advbcate General

with the. :
European Theater of Opersations
APO 887
BOARD OF REVIEW NO. 3 15 JUN 1045

CM ETO 10939

BASE AIR DEPOT AREA, AIR SERVICE
COMMAND, UNITED STATES STRATEGIC
AIR FORCES IN EUROPE .

UNITED STATES
Ve .

)
)
3
Sergeant ANTHONY P. GERNER ) ‘Trial by GCM, convened at APO
(32782865), Section 21, = ) 635, U, S. Army, 23 March 1945,
Maintenance Division, BAD ) Sentences Dishonorable discharge,
N6, 1, AAF 590 ) total forfeitures and confinement
) ‘at hard labor for three years.
) The Eastern Branch, United States
) Diseciplinary Barracks, Greenhaven,
) ;New York.

—

' HOLDING by BOARD OF REVIEW NO., 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates.

"l. The record of trial in thevcasevof the soldier
named above has been examined by the Board of Review.

2. Accused was tried for violation of the 96th Ar-
ticle of War-as set forth in the Charge and 17 specifica-
tions thereunder, which, for the purpose of this holding,
it is unnecessary to set forth in full.

. Bach specification recites that accused did, at
the times and places respectively alleged, ™with intent
to influence the beliefs of" the enlisted man or enlisted
men named in each specification, "wrongfullyand unlawfully
utter to" the said described enlisted man or enlisted
men "oral statements substantially as follows:" Each
specification then narrates the alleged statement, which
consists in each instance of language characteristic of

e
Pt
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Nazi doctrines. The court found accused guilty of all

of the specifications, except the words in each speci-
fication "with intent to influence the beliefs" of the
enlisted man or enlisted men described and the word
"unlawfully" substituting therefore the word "provokingly",
of the excepted words, not guilty, of the substituted
word, guilty, and not guilty of the Charge, but guilty

of a violation of Article of War 90. No evidence of
previous convictions was introduced. The reviewing autho-
rity approved only so much of the findings of guilty

of Specifications 1,2,4,5,6,8,10,13, and 16 as included

a portion of the alleged statements set forth in each

of these specifications, approved the sentence, desig-
nated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confine-
ment, and forwarded the record of trial pursuant to

Article of War 50%.

3. -A review of the evidence presented by the pro-
secution and the defense 1s not necessary since it is
considered by the Board of Review that the offense of
using provoking speeches to another in vlolation of Article
of War 90 is not a lesser included offense of wrongfully
and unlawfully uttering Nazi doctrines with intent to
influence the belleéTs of another in violation of Article
of War 96, The original specifications properly stated
an offense in violation of the Act of Congress of June
28, 1940, 18 UsSCA, sec.9,13 (CM ETO 2005, Williams and
Wilkins). Article of War 90 has a long history and its
main object was to check such manifestations of a hostile
temper as, by indueing retaliation, might lead to duels
or other disorders. Article of War 90 is a modification
of the language of Article of War 25 as contained in
the Code of 1374, which was concerned with the prevention
of duels between officers or soldiers (Winthrop's Military
Law and Precedents (Reprint, 1920), pp.590-591). To
influence successfully the beliefs of another by conver-
sation requires an intent supported by tact, Jjudgment and
understanding. To provoke another with words, no such
intent is necessary and the effect is produced by opposite
qualities such as anger, conceit and hatred. No extended
discussion is necessary to indicate that the alleged
offense of wrongfully and unlawfully uttering words to
another with intent to influence his beliefs in violation
of Article of War 96 1s an offense entirely different

P
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from the offense of unlawfully provoking snother by
utterng words in violation of Article of Wwar 90, A
court may find an accused gullty of an offense lesser
than the offense charged only when the lesser offense
1s necessasrily included in that charged (XCM, 1928, par.
78¢, p.65). Thus, absence without leave is included in
desertion, assault and an attempt to commit manskughter
are included in s particular charge of voluntary mans-
laughter (ACM, 1928, par.1l49a, p.l67), assault with in-
tent to commit mayhem, assault and battery, assault and
an attempt to commit mayhem are included in a particuler
charge of mayhem (MCM, 1928, par.l49b, p.1l67) and assault
with intent to commit rape, assault and batter, assault
and an attempt to commit rape are’'included in charge of
rape (MCM, 1928, par.l49b, p.165). In the instant case,
the court found the accused guilty of an offense hot
charged and not necessarily included in that charged

(CM 144811(1921); 182393 (1928), Dig.Op. JAG, 1912-40C,
sec.395(45), p.230).

"It need scarcely be noted that whille

a court-martial may always convict of

a lesser kindred offence, it is not em-
powered to fird a higher or graver of-
fence than the one charged, nor an

) offence of a different nature" (Winthrop's
‘ Milét§ry Law and Precedents (Reprint 1920),
p.3c3). '

The Board of Review 1is therefore of the opinion that the
" record of trial is legally insufficiert to sustain the
firdings of guilty and the sentence, which therefore are
invalid and should be vacated.

6. The charge sheet shows that accused is 23 years
of age and was inducted 1 January 1943 at New York, Kew
York. He had no .prior service.

K . The court was legally constituted and had juris-
diction of the person and offenses, Errors affecting the
substantial rights of accused were committed as above
set forth, For the reasons stated, the Board of Review

0
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is of the opinion that the record of trial is legally
insufficlent to support the findings of guilty and the
sentence,

Sick in Hospital Judge Advocate

}hh1l04%1 (7\fﬁ£4wwanJudge Advocate

;f PR
(AL levdg Judge Advocate
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Branch Office eof The Judge Advocate General

with the
Buropean Theater
APO 887
b B P
BOARD OF REVIEW NO. 3 11 “b“’945‘
CM ETO 109656
UNITED STATES ) 84th INFANTRY DIVISION
) .
v ) Trial by GCM, convened at Krefeld,
~ ) Germany, 31 March 1945, Sentence:
Private MATTHEW R. VOLATILE ) Dishonorable discharge, total for-
(32960569), Company A, 334th ) feitures and confinement at hard .
Infantry. ) labor for life. Eastern Branch,
) United States Disciplinary Barracks,
) Greenhaven, New York.

HOLDING by BOARD OF REVIEW NO. 3 .
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1, The record of trial in the ocase of the soldier named above
has been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specificationm:
CHARGE: Violation of the 58th Article of War.

Specifications In that Private ilatthew R. Volatile,
Company A, 334th Infantry did, at Waurichen,
Germany, on or about 30 November 1944, desert
the service of the United States by absenting
himgelf without proper leave from his orgsniza-
tion with intent to avoid hazardous duty, to
wit: engage the enemy, and did remain absent
in desertion until he was spprehended at Liege,
Belgium on or about 21 March 1945,

ONTIDENT!
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He pleaded not guilty, and, two-thirds of the members of the court present
at the time the vote was tsken concurring, was found guilty of the Speci=-
fication and the Charge. Evidence was introduced of one previous conviction
by sumnary court for absence without leave for three days in violation of
Article of War 61, Three-fourths of the members of the court present at
the time the vote was taken coucurring, he was sentenced to be dishonorably
digcharged the service, to forfeit all pay and allowances due or to become
due, and to be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his natural life. The reviewing
authority approved the sentence, designated the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the place of con-
finement, and withheld the order directing execution of the sentence pure’
suant to Article of War 503,

3. Lvidence for the prosecution shows that on or about 26 November
1944 accused was assigned as a reinforcement to Company A, 334th Infantry,
which, & few days later, was "dug in" in a rear assembly area in the town
of Waurichen, preparatory to moving to the forward assembly area for an
sttack against the enemy., At a meeting of his squad held on 2S November,
accused was told what time he would move out, what equipment to carry, and
so much of the plans of the attack as his squad leader knew about, On 30
November, after the company had received orders to move out at 2030 hours
that night, the squad leader went to accused's foxhole, at about 1330 hours,
and told him where they were going and what the mission was. Accused was
present when the company assembled at 2030 hours, but the order was rescinded
from battalion headquarters. The menr eturned to their permanent positions
snd remained until 2230 hours, when they again were ordered to assemble
and move out. 4ccused was not present with his squad., His squad leader
searched his platoon that night and checked through the whole company the
following morning, but accused was not found (R5-7).

Without objection, the prosecution introduced in evidence a
duly authenticated extract copy of the morning report of Company A for
26 arch 1945, showing accused "Dy to AWOL 2230 as of 30 Nov 44", in
correction of an entry for 6 December 1944 which showed him from duty to
missing in action in the vicinity of Lindern, Germany, as of 2 December
1944 (R7, Pros Ex A).

The p}osecution stated that it was stipulated by the prosecu-
tion, accused and counsel that accused was returned to military comtrol
by apprehension at Liege, Belgium, on 21 March 1945 (R7).

4., After being warned of his rights as a witness, accused made the
following unsworn statement:

]
™
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"It was about the morning of the end of the month,
I am not surs what day and I was trying to calm
myself, I was nervous., All I remember is that I
was walking down the street, it was dark and it
was night time, the same day and I was afraid to
coms back, scared of the consequences. Well, I
kept putting it off and then about two months
ago I met my cousin and he ssid to me that I was
supposed to be in action in Belzium and if I
wanted to desert why wasn't I in civilian clothes
"and I said that I had no intention of deserting.
A month and a half azo I met the CID man, he knew
I was AWOL. He kepton me becauss he thought I
was in the black market or the leader of s black
market, He always saw I was broke and had no
money most of the time, he gave me money to get
drinks because I had no monsy., Then ons Tuesday,
last Tuesday, I said to him, 'Bob', that was his
first name, I don't know the last one, 'I am get~
ting tired of this being tracked so I said I am
going to zive myself up'. He said that it was the
best thing I could do. The following day I went
to the Red Cross sand he called me over and took
me in, he said that he was waiting for some fellows
that were supposed to be in the black market so .he
took me in and told the CID officer that I was not
in the black market, just A¥OL and from there I
?ame ;o the division. That is all I have to say"
R8-9).

5. Absence without leave of accused from 30 November 1944 to 21
March 1945 is established by the testimony, the stipulation and the morning
roport entries, which are corroborated generally by accused's unsworn state-
ment. The evidence shows that while accused was in a foxholes in a rear
assembly area he was advised by his squad leader as to the place and nature
of a night combat mission only a few hours before the company was to move
out. Although he was present when the company assembled to move out at
the tims originally scheduled, 2030 hours, he was not present when his
company moved out only two hours later, at 2230 hours. By his unsworn
statemeat he adnitted he was nervous and was trying to calm himself when
he left. The evidence is convimcing that he was fully aware of the taoc~-
tical situation, and the court was warranted in inferring that he absented -
himself with & then existing intent to avoid engaging the enemy as charged
(Cii ETO 5293, Killen; Ci ETO 7413, Gogol; CM ETO 10443, Mays).

)
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6+ Neither accused nor his counsel expressly consented to the

stipulation relating to termination of the alleged desertion, and it does

-not appear that the court accepted it. Since accused's unsworn statement
indicates that he surrendered voluntarily to military oontrol, the court
should have scrutinized the stipulation more closely and should have re-
jected any part of it mot satisfactory to accused (See CM ETO 4564, Woods).
However, since the offense was comnitted at the instant asocused left his
organization with the requisite intent (cM BTO 9975, Athens, et al), and
since proof as to termination of the desertion is immaterial (CM NATO 2044,
III Bull. JAG 232), accused's substantial rights were not injuriously af-
fected,

7« Although it appears that accused was tried on the sames date the
charges were served upon him, defense counsel expressly stated that accused
did mot object to being tried at the time (R4). Accused's unsworn state-
ment suggests a probability that he would not have benefited by further
time ir which to prepare for trial, and in the absence of a showing of
prejudice resulting to him from trial on such short notice, the findings
cannot be disturbed (CM ETO 3475, Blackwsll; CM ETO 5255, Dunoan; CM ETO
5445, Damnn).

8. The charge sheet shows that acoused is 21 years and six months
of age and was inducted 25 May 1943 at New York, New York. KNo prior ser-
vice is shown.

9+ The court was legally constituted and had jurisdictiom of the
person and offense, No errors injuriously affecting the substantinlx'ights
of acoused were committed during the trial. The Board of Review is of the
opinion that the record of trial is legally sufficient to support the find-
ings of guilty and the sentence,

10, The penalty for desertion in time of war is death or such other
punishment as a court-martial may direct (AW 58)., The designation of the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New York,
&s the place of confinement, is authorized (AW 42; Cir. 210, WD. 14 Sept,
1943, sec, VI, as amended).

/( \ Wf Judge Advocate

(ON LEAVE) Judge Advocate

- / / ’ y
tj £l 4&/ [ ,¢V Judge Advocate
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Branch Office of The Judge Advocate General

with the
European Theater
APO 887
BOARD OF REVIEwW NOe 3 . 10 AUG 1945
QM ETO 10957 '
UNITED STATES ; 65TH INFANIRY DIVISION
Yo ) Trial by GCM, convened at
) Neunkirchen, Germany, 27 March
Private GRADY S. TURNER - ) 1945+ Sentence: Dishonor=-
(34818863), Battery C, ) able discharge, total fore
869th Field Artillery ) feitures, and conf inement
Battalion ) at hard labor for lifes Unied
) States Penitentiary, Lewisburg,
) Pennsylvaniae

HOLDIXNG by BOARD OF REVIEW NOs 3
SLEEFER, SHERMAN end DEWEY, Judge Advocates

l. 'The record of trial in the case of the soldier named above
has been exemined by the Board of Reviews

2. Accused was tried upon the following charges and specifica=-
tionss - .

CHARGE I: YViolation of the 92nd Article of WarQ

Specification 1: In that Private, then Technician
5th Grade, Grady S. Turner, Battery C, 869th
Field Artillsry Battalion, did, at Hangard,
Germany, on or ebout 25 March 1945, with malice
aforethought, willfully, deliberately, felon-
iously, unlawfully, end with premeditation kill
one August Schuorr, a human’being, by shooting
him with a carbines

a0 © 10957
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Specification 23 In that * * ¥ 3id, at Hangard,
Germany, on or ebout 25 March 1945, with malice
aforethought, willfully, deliberately, felonious-
ly, unlawfully, eand with premediation kill ome
Emma Molter, a human being, by shooting her with
a cerbines

CHARGE II: Violation of the 93rd Article of Were

Specification: In thaet * * * did, at Hangard,
Germeny, on or ebout 25 Merch 1945, with intent
to do ber bodily harm, camit en assault upon
Katharina Schuorr by shooting her in the shoulder

. and chest, with a dangerous weapon, to wit, a
carbine,

He pleaded not guilty and, all members of the court present at

the time the vote was teken corcurring, was found guilty of the charges
- and specifications. No evidence of previous convictions was introduced.
Al) members of the court present at the time the vote was teken con-
curring, he was sentenced to be dishonorebly discharged the service,

to forfeit all pay end allowances due or to becams due and to be
confired at hard labor, at such place as the reviewing authority may
direct, for the term of his natural life. The reviewing authority
approved the sentence, designated the United States Penitentiary,
Lewisburg, FPennsylvania, as the rlace of confinement, and forwarded
the record of trial for action pursuant to Article of War 50%.

3. About 1830 or 1900 hours (R7,14), 25 March 1945, at Hengard,

Germany (R5), Corporal Fahrow said to accused, Private Jce B. Shelton,
and Private James McNinch, all of the same orgenization, "Let's go

up here and search these housese * * * It's all right * % * we got

orders fram higher up to come out of the CP and search the houses® (Rlh)e
Thereupon the four left the battery area, drove some 200 yards to a
bouse, dismounted, procured a bottle from its inhabitants, and returned
to the ‘jeep where each took one drink fram the bottle (R7) containing

en intoxicant (R15)e. The four then went to the hame of Ema Fries

same 100 to 150 yards froam the first (R8,26) and scme 50 yards from

the jeep (R19), entered the kitchen, and asked for schnepps (R22,26).
Obtaining none, Fahrow and NMcNinch departed with one of the men of the
houses Accused and Shelton remained in the kitchen which was & rec~
tangular room about "ten by twelve or twelve by fourteen® (R8,22,26).
After a time Shelton went to the jeep (R9), returned with and gave the
bottle to accused who drank therefram draining its contents (R11,22,25,27).
The kitchen contained two doors--one leading fram the outside and the
other from a bedroame. Accused, facing toward the center of the romm

(R18), was seated to the right of the outside door (R10,22,23)s In the

< 10957
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well to his right was the door leading to the bedroom. Near the

left was a teble and, at the end of the teble and against the left

wall, was a bed (R8,10). Seated on the bed were Private Shelton,
Emma Fries, her deughter, Elle, and Katharina Schuorr (R11,23,27).

Seated at the teble were August Schuorr, husband of Katharina, and

August Molter, the father of FEoma Fries., 8tanding to accused's right

- wes Ema Molter, the mother of Emma Fries (R22-24,27)e The roam was
dimly lighted (R10,15,18,24). Ths only visible arms were accused's
and Shelton's carbimes (R1l-12).

August Molter testified that A:ugust Schuorr was seated at the
table doing nothing when suddenly accused turned to him and asked,
"That are you doing?' (In cross-examination Molter testified he undere .
stood the words, "was host".) Schuorr replied, "I'm not doing anything,"
whereupon accused half arose, pointed bhis gun at Schuorr, and fired
three times. Schuorr rose and fell out of the door. Accused ran
outside, turned, and fired two or three shots which struck Emma Molter
and Katharina Schuorre <Shelton ran away. No soldiers returned to the
roam that night (R22-25).

Emma Fries substantiated Molter in all material matters save
that she hgard accused say, "Du Machts™ and Schuorr reply, "Nix,* and
that she did not actually see accused fire after he ran out of the
roane She further testified that Emma Molter was shot through the
shoulder; August Schuorr, in the breast; and Katharina Schuorr, in the
chests Accused was drunk and she believed he would not have dore
anything had he been sober (R26-30).

Shelton teatified he had noticed. no disturbance when suddenly
he heard two shots "pretty close® to him--®10 feet, or samthing like
thate.® Thereupon he ran out of the house to the jeep. 4ccused followed
within a minute, turrned around, and went back saying he was going for
his helmet. When accused started back, Shelton heard Fahrow call,

*I am lost." A little after this he heard more shots but was unable

to say fram where they came. Within a few minutes accused returned

to the jeep with Fahrow and McNinche. The four then returned to the
battery and were called in by Captain Howland (R12-21)s. It was *pretty
hard to tell when he/accused/ gets drunk until he gets awfully drunk®
and reedy to fall down (Rl15)e.

The rext morning Eugene Fries, husband of Ema Fries, found
three empty cartridge cases in the kitchen end four or five outside.
They were about four centimeters long and for a bore of fram seven to
eight millimeters.

- August Schuorr died of shock secondary to three gunshot wounds
‘of the abdamen (R5;Pros.Ex.A)s Emma Molter died of pulmonary hemorrhage
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and edema secondary to a gun shot which entered the left scepula and
emerged through the center of the wing of the right scapula (R6;Prose.
Ex+C)e EKatharina Schuorr was found by a medical officer to have been
wounded in the left chest by a gun shot (R6;Fros.Ex.B). These gunshot
wounds were inflicted by a carbine, .30 caliber (R6;ProssEx.D).

Le Summary of eviderwe for defenses

Private James McNinch testified that ebout 1900 or 1930

he left the battery area with accused, Shelton and Corporal Fehrow
who had told him they were to loock for *enything you could find.*
First they went to & house same "150-200 yards" fram the battery area
and rrocured a bottle of cognac. They then went to the Fries home
leaving the jeep about 50 yards therefrome The four entered and stayed
for a while. Fehrow tried unsuccessfully to obtain samething to drink.
Finally one of the men of the house took witness and Fehrow to another
,house, leaving accused and Shelton at the Fries hame. He, Fahrow,

and the eivilian had been at the seccnd house for about an hour when
he heard a shot outside the door and a girl's screame Immediately,

he and the civilian left for the Fries home, Fahrow remaining behind.
He met accused, without his helmet, standing in a path alongside the
Fries homee Accused "“seemed kind of excited® and said, "I think I've
shot somebodye' Accused and McNinch then went into the Fries hame and
recovered accused's helmet fram under the table on the lefts The rom

was dimly 1it and McNinch saw no ocne lying on the floor or grounde.
Upon leavi ng the house he heard Fahrow call and fire a shots. Accused
angwered by firing in the aire. They then went to Fahrow and the three
- went to the jeep finding Shelton there. The four then returned -to

the battery. (R30-38) L

Captain Wallace Howland, accused's cammanding officer,

testified that accused was a truck driver, that his character was
“excellent and his efficiency was "low excellsnt.® Upon cross-exemination,

he testified that a battery guerd reported hearing shots whereupon he

sent . an officer to investigate. Within a few minutes he saw accused,

and others, in a jeepe He talked to accused who had been drinking but

was not drunke Upon redirect exemination, Captain Howlernd expressed the
~ opinion that accused had. deliberately tried to comw eal information

when interviewed by him that night (R38-42).

Se After his rights as a witness were explaired, accused elected
to remain silent (R42-43).

6. The evidemce discloses sudden and unprovoked shootings by
accused of August Schuorr, Emma Nolter, end Katharina Schuorr, result-
ing in the death of the first two. No logical, reasonable or plausible
motive or excuse therefor apprears unless, fram accused's question to
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Schuorr, "What are you doing?¥, it be inferred that Schuorr had made
sane suspicious move. But the evidence was that Schuorr was seated
at the table doing notkhing. There was undisputed evidence that accused
was drinking and ome prosecution witness testified thet accused was
drunke Voluntary drunkenness, while not an excuse, "may be considered
as affecting mental capacity to entertsin specific intent® (MCM, 1928,
pare.126a, pe136). ‘"Whether he was too drunk to entertain a specific
intent * * * was a question for the court's determination® (CM NATO"
774, II Bulle JAG, pe427)e One of amccused's campanions of the evening,
Private Shelton, observed of the accused, "It's pretty hard to tell
when he gets drunk until he gets awfully drunk*--ready to fall downe
Accused's battery commender, who saw him a short time after the shoot-
ings, testified that accused, although drinking, was not drunk. Fram
this testimony and accused's conduct of the evening, the court could
reasonably infer that he was in sufficient possession of his faculties
to entertain the necessary specific intents (CM MNATO 774, supra; CM ETO
6159, lewis)e There remains for consideration whether the evidence
supports the findings that accused did, in fact, have the alleged intents.

"Murder is the unlawful killing of e human being with
malice aforethought® (MCM, 1928, pare.l48a, p.162).

*A deliberate intent to kill * * * may be inferred
under the rule thet everyone is presumed to intend
the natural consequences of his acts" (1 Wharton's
Criminal Law (12th Ed. 1932), sec. 420, pe633)e

"Walice does not necessarily mean hatred or personal
ill-will toward the person killed * #* *, The use of the
word ‘aforethought' does not mean thet the malice must
exist for any particular time * * %, Tt is sufficient
that it exist at the time the act is camitted"

(MCM, 1928, per.148a, pe163).

[-ﬂhere a deadlﬂ *weapon 1s used in a manner likely to,
and does, cause death, the law presumes malice from
the act*(l Whartom's Criminal Lew (12th Ed. 1932), sece

426, peb55)e “

Accused's conduct was of the pattern considered in CM ETO
6159, lewise There and in the cases there considered, sudden and un=-
expeoted killings, to all appearances without motive as here, were held
to be murder. In accordance with the lLewis case, supra, and the cases
therein considered, the evidence is sufficient to support the findings
of guilty of Cherge I and specificationse ’
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That accused intended to inflict bodily hamm upon Katharina

Schuorr may be inferred fram “the ¢ircums tances surrounding the event,
the nature of the weapon used and. the character of the wounds inflicted®
(cd 193085, 193449, Dige Opse JAG, 1912-40, sece/51(10), pe313)e The
record of triel supports the findings of guilty of Charge 1II and
_Specification. s

T 'me charge sheet shows that accused is 26 years eight months
of age and that he was inducted, without prior service, 16 November
1543 et Fort McClellan, Alebamae

8¢ The court was legally constituted and had jurisdiction of the
peraon and offensess No errors injuriously affecting the substantial
rights of the accused were camnitted during the triale The Board of"
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentences

9. 'Ihe penalty for murder i8 death or life imprisomment as the
court-martial may direct (AW 92)¢ Confinement in a penitentiery is
authorized upon conviction of murder by AW 42 and sections 275 and 330,
Federal Criminal Code (18 USCA 454,567); and also upon conviotion of
assault with intent to do bodily harm with a dangerous weapon by AW 42
and section 276, Federal Criminal Code (18 USCA 455)e The designatiom
of the United States Penitentiary, lLewisburg, Pennsylvania, as the place
oi)conﬁnement is proper. (Cir.229. ¥D, 8 June 1944, sec.II,pars.lb(l),
3b)e ,

/@ T k«C%/’g-‘V 7~ Judge Advocate

(ON LEAVE)

Judge Adwaate
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5 j\ /' L/);vff// | _Judge Advocate

"1 IDENTIAL

. | 10957



(255)

Branch Office of The Judge Advocate General

with the
European Theater of Operations
AFO 887
4 EVIST NO. 1 an;
BOARD OF R=VI . 2 4 LAY i
CM &TO 10967
UNITZD -STATEFS ) 95TH INFANTRY DIVISION
)
Ve ) - Trial by GCX, convened at Buren,
) Germany, 25 April 1945. Sentence: ~
Private First Class WALTER - ) Dishonorable di scharge, total forfeit-
HARRIS (36776839), Company ) ures and confinement at hard labor
D, 377th Infantry ) for 20 years. ZEastern Branch, United
) States Disciplinary Barracks, Green-
) haven, New Yorke

HOLDING by BCARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above
has' been examined bjr the Board of Review,
2+ Accused was fried upon the following Charge and specifications:
CHiRGE: Violation of the 96th Article of War,

Specification 1: In that Private First Class Walter
Harris, Company "D,", 377th Infantry, did at or
near Beckum, Germany on ar about 5 April 1945,
forcibly and feloniously, against her will,
attempt to have carnal knowledge of Elisabeth .
Groepper, a female child of the age of about
thirteen (13) years, '

Specification 2: In that * * * did, at or near
Beckum, Germahy on or about 5 April 1945
wrongfully fraternize with German civilians,

He cp_leaded not guilty to the Charge and Specification 1 thereof and
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guilty to Specification 2 thereof. He was found guilty of the Charge
and both specifications. No evidence of previous convictions was
introduced., He was sentenced to be dishonarably discharged the service,
to forfeit all pay and allowances due or to become due, and to be
confined at hard labor, at such place as the reviewing authority may
direct, for 25 years. The reviewing authority approved only so much
of the sentence as provided for dishonorable discharge, forfeiture of
all pay and allowances due ar to become due, and confinement at hard
labor for a period of 20 years, designated Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the place of
confinement, and forwarded the record of trial for action pursuant to
Article of War 50%. . '

3. Prosecution's evidence, corroborated by accused's own testi-
mony showed that accused and two unnamed and unidentified men -
"displaced persons' -~ (designated in the record of trial as "the Pole"
and "the Italian"), near midnight on 4 April 1945, intruded themselves
into the homge of a German burger, one Ferdinand Groepper, in Beckum,
Westphalia, Germany, in an effort to secure alcoholic beverages. The
Groepper family consisted ot the husband, wife and four children -

three daughters and a small son. Elisabeth, the second oldest daughter,

was born on 28 May 1931, consequently on the date of the events lere
involved she was of the age of 13 years, 10 months and six days (R7-8).
The three men searched the house, demanded "schnapps" and threatened

the inmtes with violence for a considerable period of time during which
the mother and the oldest and yourgest daughters escaped from the house,
The father, Herr Groepper, Elisabeth and the small son remained in the home.

For an hour or more Groepper was held prisoner in the kitchen by "the
Pole" who threatened him with a pistol or revolver which had been given
to him by accused (R8,9). During this time accused detained Elisabeth
in an upstairs bedroom and compelled her to lie on a beds He disrobed
ard in the nude entered the bed with the girl and embraced, kissed and
fondled her. While the girl was fully clothed in a shirt, slip, skirt
and stockings, accused succeeded in displacing her garments and placed
his penis near her vaginal entrances The girl did not know whether
penetration was effected, although she experienced pain in the area of
the vulva (R16~19). The facts of the incident are such that the court
was fully Justified in inferring that Elisabeth neither invited nor
consented to the attack upon her (R18,19). During the ordeal the girl
persistently called for her father's help but Groepper was held in the
kitchen urder the revolver by "the Pole! (R9,11,18). A neighbor,
Bernard Steffens, was summoned by Frau Groepper. Upon entering the
kitchen he was compelled by "the Pole" to remove all clothing except
his underwear and was then forced to go upstairs, He saw Elisabeth in
bed with accused on top of her, but.did not succor her (R18,27,29).
Accused finally released Elisabeth who fled from the house (Rll,13,l7).
At this point accused, "the Pole" and "the Italian" discovered a linen
chest which was lockeds, Accused demanded that Groepper open it, but
the latter stated he had no key. Thereupon accused with the revolver
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N ]
shot the lock and opened the chest (R31,33). Steffens was permitted
to dress and went to the police station to summon the military police
(R32), who upon arrival at the house took accused, "the Pole" and
"the Italian" into custody (R12,36,38).

Le The accused as a witness in his own behalf denied that he had
assaulted Elisabeth or that he had in any respect been familiar with her,
However, he admitted his presence in the Groepper housshold with "the
" Pole" and "the Italian" on the night of 4=5 April 1945 and that he had
committed acts of violence and disorder therein which included the.
breaking open of the linen chest (R42-44).

5. OSpecification 1 charged that accused did

"forcibly and feloniously, against her will,

attempt to have carnal knowledge of Elizabeth
Groepper, a female child of the age of- about

thirteen (13) years". ‘

The evidence would have substantlally proved the crime of assault with
intent to commit rape (CM ETO 5765, lMacks; Cf: Hammond ve United States
(App. DC, 1942) 127 Fed (2nd) 752), Such offense may be committed
upon a female under the age of consent (52 ¢cJ Sec.45, p.1032; Jalters
ve. United States (CCA 9th 1915) 222 Fed.892; Cf. Ainn, 81 ALR 601).

The allegation of the Specification which charged that accused
did Mattempt to have carnal knowledge of % # % a female child of the
age of about thirteen (13) years "alleged in effect that accused attempted
to have sexual intercourse with the child (6 Words and Phrases (Fermanent
Ed.), ppel60-163). However, the Specification does not meet the re-
quirement of the civil criminal law with respect to charging the crime
of attempting to commit rape inasmuch as it does not allege the com-
mission of an overt act.

"4n indictment for an attempt to commit rape must
aver the intent and the overt act constituting the
attempt. It must set forth the acts done toward the
- commission of the offense, It has been held that
it is not sufficient to allege merely that the de-~
fendant 'unlawfully and feloniously' did attempt
to commit a rape, by then and there attempting
carnally to know the prosecuting witness because
it does not set forth any physical act done toward
the commission of the offense' (Underscorlng supplied)
(44 Am, Jur., sec.i48, p.930).

(See also 52.CJ. sec.66, p.1047; Cf: CM 194441, Mauro, 2 B.R. 145 (1931;
State of Missouri v, Fred Scott (1933), 58 sw (2nd) 275, 90- ALR 860.)
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Nevertheless as a pleading before courts-martial it is probably
sufficient. By Implication the necessity of pleading the com-
mission of an overt act in charging the indigenous of fense of
attempting to commit a crime is eliminated by the Kanual for Courts-
Martial (MCM, 1928, App. L, Form 128, p.254). Therefore the Speci-
fication may be construed as charging the crime of an attempt to
commit rape, The evidence fully sustains that charge.

Although viewed as a courts-martial pleading, Specifi-
cation 1 may be construed as alleging facts sufficient to constitute
the crime of an attempt to commit rape, the Board of Review believes
that the real test in determining whether the Specification alleged
facts constituting an offense under the 96th Article of War is to
consider the allegations not in their technical, legalistic aspect
but as a factual statement of accused's actions at the time and
place alleged. When thus analyzed it is obvious that there is de-
scribed a course of conduct by accused which falls short of the act
of intercourse but which includes action directed at the girl with
the intention of engaging her ultimately without her consent in the
sexual act. Such conduct involving a young girl of the age of 13
years may well be considered of such nature as to reflect discredit
upon the military service. The evidence fully sustained the alle=~
gations. Accused, in a nude condition, for nearly an hour held a
young girl in bed and indulged his lustful appetite upon her body.
Whether he consummated the coition is not~revealed definitely by the
evidence. However, his treatment of the child included all acts of
abuse (short of the sexual act) included in the charge of carnal
knowledge without consent,

The accused was a member of the invading and victorious
American Army in Germany. The victim was an enemy alien, There was
and is a definite standard of conduct of American scldiers in re-
spect to their relationship with the peoples of the conquered lard.
Respect of women and their persons is one of the cardinal principles
of the American way of life., Such ideal does not accord women who
are alien enemies any different course of treatment than is demanded
with respect to American women at home or to women of friendly foreign -
countries. The ideal and principle of respecting the dignity of the -
human personality remains inviolate regardless of lands or races,
The recognition of any other standard would be a relapse intd barba-
ism ard would discredit Christian concepts and ideals, The violation
or attempted violation of the persons of German women by American
soldiers has an especial impact upon the military service which cannot
be denied or treated casuslly. The occupation of Germany by American
military forees for an indefinite period of years is part of the
accepted program for the discipline and ultimate rehabilitation of
the German people. If thg American people are to assume the role of
teacher and preceptor, their standards of humen relationship and the
conduct of their representatives in Germany must be beyond reproach,
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The Board of Review has }10 difficulty in concluding that accused's
conduct was highly discreditable to the military service of the
United States,

There is no maximum punishment prescribed in the table of
maximum punishments for the offense alleged (MCM, 1928, par.lOLc,
PPe96~101)s The most closely related offense appears to be assault
with intent to commit' rapes The maximum punishment for the latter
of fense is dishonorable discharge, total forfeitures and confinement
at hard labor for 20 years (Ibid., pe99). Suchmaximum should be
applied in the instant case, .

6, Specification 2 alleged that accused did "wrongfully frater-
nize with German civilians". The word "fraternize'" has the following
connctation: '

"To associate or hold fellowship as brothers, or
upon comradely terms; to have brotherly feelings;

. as, to fraternize with the enemy - v.t: To brings
into fellowship or brotherly sympathy" (Webster's
New International Dictionary, 2nd Ed., p.1002) .
(Underscoring supplied),

The above general definition has been accepted and approved by higher
authority in the military forces of the United States in the European
Theater of Operations, with reference to associatlon of American
mllitary personnel with Germans, .- .

a. "Policy, Relations between Allled Cccupying Forces end
Inhabitants of Germany" (12 Sept. 19&&, Supreme Headquarters, Allied
Expeditionary Forces)}

"INon-Fraternization' 1s the avoidance of
mingling with Germans upon terms of friendli-
ness, familiarity or intimacy, whether indi-
vidually or in groups, in official or unofficial
dealings, However, non-fraternization does not
demand rough, undignified ar aggressive con-
duct, nor the insolent overbearance which has
characterized Nazi leadership”,

be "Special Orders for German-American Relations" (Com-
manding General, Conmunications Zone, European ’I‘heater of Operations):

"Amerlcan soldiers must not associate with
Germans, Specifically, it is not permissible
to shake hands with them, to visit their homes,

. to exchange gifts with them, to engage in games
or sports with them, to attend their dances ar
social events, or to accompany them on the
streets or elsewhere, Particularly, avoid all

discussion or argument with them., Give the 10967 )
COP‘F'DFNTH\‘ ‘ ‘
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Germans no chance to trick you into relaxing
your guard'.

It is therefore self-evident that the terms "fraternization and
"fraternize" as used in connection with the relationship of American
soldiers and the German civilian population definitely concern

friendly association and comradely social relatiomships. The
indigenous meaning of the words deny their application to instances
wherein American soldiers inflict upon German civilians acts of
violence or where the latter are victims of anti-social or criminal
acts coumitted by the former. The Commanding General, Communications
Zone, European Theater of Operations, in his Sp6018.1 Orders above clted,
epitomized the whole purpose of the policy of non-fraternization: .

"The occupational forces are not on a glad hand mission',

The evidence in the instant case disclosed a course of conw-
duct by accused that does not fall within the definition of "frater
nization", He was engaged in a criminal mission involving force amd
violence upon the German family. Under the protection of his uniform
he secured entrance to the Groepper house and thereafter he committed
criminal acts or aided and abetted their commission by his confederates.
It would be a distortion of the plain, ordinary meaning of language to
hold that such conduct constituted "fraternization'" within the purview
of the policy of the Supreme Commander of the Allied Expeditionary Forces,
That accused was guilty of other crimes and of fenses is obvious and for
these he should have been charged, but he did not "fraternize®"., The
record is legally insufficient to support the findings of guilty of
Specification 2,

It is manifest that accused!s plea of guilty was mads under,
a misconception of the offense with which he was charged. The pro-
secution's evidence negatived his guilt of the offense of "frater=-
nizing" with the Germans. It would be a travesty on the whole process
of military justice for the Board of Review tc consider that accused
was bound by his plea when the undisputed evidence in the case showed
he did not commit the offense chargeds

- 7. The charge sheet shows that the accused is 22 years seven
months of age. He was inducted 30 November 1943 at Fort Sheridan,
I1linois, to serve for the duration of the war plus six months, He
had no prigr service,

8. The court was legally constituted and had jurisdiction of
the persons and the offenses, Ixcept as herein noted, no errors in-
juriously affecting the substantial rights of accused were committed
during the trial, The Board of Review is of the opinion that the
record of trial is legally sufficient to support the findings of guilty
‘of the Charge and of-Specification 1 thereof, but, for the reasons stated,

1!\(\,1,.
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legally insufficient to support the findings of guilty of Speci-
fication 2 and legally sufficient to support the sentence, -

9., The designation of the Eastern Branch, United States Dis=-
ciplinary Barracks, Greenhaven, New York, as the place of confinement
is proper (AW 42; Cir.210, WD) l Sept. l9l+?/4 sec.VI, as amended).

/

4&-’12— /,”[ Judge Advocate |

,J , < Judge Advocate

({ﬁu A . [W s /Judge Advocate
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‘Branch Office of The Judge Advocate General
with the
European Theater of Operatlons
AP0 887

BOARD OF FEVIEW NO, 2. 17 MAY 1945
CM ETO 10968

UNITED STATES 95TH INFANTRY DIVISION

Trial by GCM, convened‘at Buren,
Germany, 27 Aprll 1945, Sen- -
tence: Dishonorsble discharge,
total forfeitures and confirie-
ment at hard labor for life,
Eastern Branch, Unlted States
Disciplinary Barracks, Green-
-haven, New York, -

Ve

"Private ANTHONY SCHIAVONE
(42103172), Company B,
379th Infantry

Nt Nl St N Mo sl N Nl Vot S
.

: HOLDING by BOARD OF REVIEW NG, 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1. The record of trial in the case of the soldier
named above has been examined by the Boapd of Review,

2. Accused was tried upon the following Charge and
Specification:

CHARGE: Violation of ’_che 58th Article of War.

Specification: - In that Private Anthony
Schiavone, ‘Company "B,™ 379th In--
fantry-did, at or near Gravelotte,
France, on or about 13 November 1944,
desert the service of the United States
by absenting himself without proper ,
leave from his organization, with intent
to avoid hazardous duty, to wit:
combat with an armed enemy, and did re-
maln absent in deserticn until on or
about 14 December 1944,

He pleaded not gullty and, three-fourths of the members of

the court present at the time the vote was taken concur=
ring, was Tound guilty of the Charge and Specification.

. 100,
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Evidence was introduced of one previous convictlon by
surmary court-martial for absence without leave for two
days 1in violation of Article of War 61, Three~fourths

of the members of the court present when the vote was
taken ¢ oncurring, he was sentenced to be dishonorably
discharged the service, to forfelt all pay and allow-
ances due or to become due and to be confined at hard
labor, at such place as the reviewlng authority may direct,
for the term of hls natural 1life, The reviewing author--
1ty approved the sentence, designated the Eastern BEranch,-
.United States Disciplinary Barracks, Greenhaven, New York,
as the place of confinement, and forwarded the_record of
trisl for actlon pursuant to Article of War 50%.

3¢ The evidence for the prosecution was substan-
tially as follows:

Accused Joined Company B, 379th Infantry, about
September 1944 in Normandy. The organization on 13 Novem=~'
- ber 1944 was in a defensive position at Gravelotte, France,
Two platoons were in Gravelotte and the £ irst platoon, of
which accused was a member, was about 800 yards to the
southwest, The enemy was 200 to 400 yards directly in
front and "the situation was pretty much statle, re-
celving some small-arms fire and quite a bit of mortar and
88 fire"™ (R7,11). On this day the company received orders
to jump off at 0600 hours. on 14 November for an attack
on the forts surrounding Metz and thils information wds
disseminated throughout the entire company (R8,9,11).
Accused was present when these orders were commmnicated
to the personnel of the company, and it was general knowe
ledge in the company that they were to attack the next
morning (R12,15,16). About 1815 hours the members of ac=-
cused!'s platoon were told to bring their bedrolls to the
platoon "CP" so that they could be taken back to the
Company CP. Accused was last seen at that time and was
not present with his organization from 14 November 1944
to 21 Merch 1945 (R12,13,14,16,17). He did not have per-
mission to be absent (RlS 18). Company B attacked the
enemy the next morning, received heavy mortar fire and
suffered five casualties (R8).

‘ The morning report for Company B for 5 December-
1944 21l and 24 March 1945, introduced without objection,
1ists accused as absent vl thout 'ledve from 13 Lovember
1944 to 21 March 1945 (R9; Pros.Ex.A).

It was stipulated between the prosecution, the
defense and the accused in open court that the accused
returned to military control on 14 December 1944 at
Oran, Africa (R18).

by
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4, Accused, after his rights as a witness were.
fully explained to him (R18), was sworn and testified
in substance as follows:

: On-13 November 1944 he was a'rifleman in the’
flrst squad, first platoon, Company B, 379th. Infantry.
The flrst platoon of Company B was attached to A

company for the mrpose of maintalning contacét between -
them, and they were 1n a defensive position, They were
told to make up thelr rolls and-tdce them to the platoon
CP, about 150 yards to the rear, and while they were not
definitely told what they were going to do, "We all talked
it over and took it for granted we were going Into an. '
attack, He was '"quite afraid" and when he took his bed-
roll beaeck he just kept on walking In the opposite direc~
tion from the front and was apprehended a few days later
In Paris, ¥hile belng brought baclk, he left a replace~.’
ment depot at Neufchateaun and went to Marsellles, France,
He wanted to sSee hls relatives and hls brother in the
34th Division, A sallor told him the boat was going to
Italy but about three days later he got off in Oran,

. Africa; He was taken from there to Naples and then to

. France, where 'he was finally returned to his unit on
21 March 1945. Since hisr eturn he has participated in :
actual combat ‘wlth his organization in their last engage-
ment (R19,20).

5. The evidence clearly shows and accused admits
that he left his organization on 13 November 1944 withe
out authority and because he was afrdld to take his part
in the impending attack on the enemy.

"Desertion 1s absence without leave accom=-
renied by the intentlon not to return, or
to avold hazardous duty or to shirk im- - )
portant service™ (MCM, 1928, par.l30a, p.l142).

The c owrt was fully warranted in its findings that accused
left his organization with the intent to avoid further
hazardous duty (AW 28; CM ETO 5958, Perry et al; CM ETO
6937, Craft).

6. The charge sheet shows that accused 1s 27 years®

. and nlne months of age and was inducted 30 December 1643,
His trior service is shown as "Engrs Unasgd from 10 Dec
~1937, to 18 Dec 1940, Discharged as Pvt, Character Ex-
.+ cellent; By reason ETS", ‘

-5-
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7o The court was legally constituted and had
Jurisdiction of the person and offense., No errors
Injuriously affecting the substantial rights of the
accused were committed during the trial., The Board :
- of Review 1s of the opinion that the record of trial
is legally sufficient t6 support the findings of
gullty and the sentence.

8. The penalty for desertion in time of war 1s
death or such dther punishment as a court-msrtial may
direct (AW 58). The designation of the Eastern- Branch,
United States Disclplinary Barracks, Greenhaven, New -
York, as the place of confinement is authorized (AW 42'
¢cir.210, WD, 14 Sept., 1943, sec,VI, as amended).

(M Judge Advocate

Judge Advocate

Judge Advocate

- 4 =
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Branch Qffice of The Judge Advocate General
with the '
Eurcpeen Theater of Operationa
APO 887
BOARD OF REVIEW NO, 3
| 16 JUN 1085
CM ETO 11004
UNITED STATES ) 3RD ARMCRED DIVISION
). . '
' ) Trial by GCM convened at Hurth,
) Germany, 21 March 1945.
Private WALLACE E, EVANS )  Sentences Dishonorable discharge,
(35132821), Division ). total forfeitures, confinement
Artillery Command, 3rd ) at hard labor for life, United
Armored Division ) . States Penitentiary, ILewisburg,
) Pennsylvenia,

HOIDING by BOARD OF REVIEW NO, 3
SIEEPER, SHEBMAN and DEWEY, Judge Advocates

l. The record of trial in the case of the soldier named above
bas been examined by the Board of Review,

2¢ Accused was tried on the following charges and specie
‘ficationss

CHARGE Is Violation of the 92nd Article of War

Specification 13 In that Pvt Wallace E, Evans,
Division Artillery Command, 3rd Armored
Division, did, at Bickendorf, Germanmy, on
or about 9 Mareh, 1945, frocibly and felonie
ously against her will, have carnel knowledge
of Mrse Elizabeth Pugges

Specification 2y In that * * ® 4id, at Bickendorf,
Germany, on or about 10 March, 1945, forcibly
and feloniously, against her will, bave carnal
knowledge of Mrs. Elizabeth Pugge.

CHARGE IIs vViolation of the 93rd Article of Were

S 11004
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Specification.1s In that * % * 3id, at Bickendorf,
Germany, on or about 9 March 1945, with intent
to do bodily harm, commit an assault upon
Mrse Elizabeth Pugge, by hitting her on the
arm with his pistol,

Specification 24 In that * * # 3id, at Bickendorf,
Germany, on or about 9 March 1945, unlawfully
enter the dwelling house of Joseph Pugge, a
German civilian, with intent to commit a
criminal offense, to wits a wrongful search
and trespass therein, :

Specification 31 (Finding of not guilty)

Specification 43 1In that * * * did, at Bickendorf,
'~ Germany, on or about 10 March 1945 with intent
to do bodily harm commit an assault upon '
Joseph Pugge and Anton Putz, by threatening
them with a pistol,

He pleaded not guilty and, all members of the court present at the

time

the vote was teken concurring, was found guilty of Specification 1,
Charge I, except the words *9 March® substituting therefore the words
*10 March*, of the excepted words not gullty, of the substituted words

guilty; guilty of Specification 2, Charge I; guilty of Charge I

guilty of Specifications 1 and 2, Charge II, except in each case the

words "9 March' substituting therefor the words *10 March®, of the

excepted words not guilty, of the substituted words guilty; not guilty
of Specification 3, Charge II; guilty of Specification k4, Charge II,

except the words *Joseph Pugge and* and the word "them", substitut

ing

for the word "them® the word *him®*, of the excepted words mot guilty,

. of the substituted word *guilty"; and guilty of Charge II, No evidence
of previous convictions was introduced. All mermbers of the court present
at the time the vote was teken concurring, he was sentenced to be dise
honorably diascharged the service, to forfeit all pay and allowances

due or to become due and to be confined at hard labor at such plac
as the reviewing authority may direct for the term of his natural

e
life.}

The reviewing authority approved the sentence, designated the United .

States Penitentiary, Iewisburg, Pennsylvenia, as the place of cone

finement and forwarded the record of trial for action urder Article of

‘War 50}

3¢ The evidence for the prosecution was substantially as followss

On 10 March 191;5. Mr, and Mrs, Joseph Puzge were at their home
in Bickendorf, Germany, Mrs, Pugze was 66 years old and her husband
was 61 (R6=7,35)e They were in bed when, sometime between midnight

-2.
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-and 0100 hours, they heard a kmock on the doore Before they were
able to answer, e: window was broken in, Mre Pugge unlocked the door
and accused pushed past him into the house, He was drunk and was
armed with a revolver which he carried in a holster (R7,25,36,37)e
At this point Mrs. Pugge came out of the bedroome. Accused tried to
put Mre Pugge into the toilet room, but he refused to go and went
into the kitchen with his wifee Accused followed them and loocked
about, going from the kitchen to the bedroom, The Pugges went with
him, being fearful lest he discover their 43 year old daughter who
was in the room, They managed to conceal her presence, howsver, and
returned with accused to the kitchene Accused then motioned to
Mre. Pugge to leave, According to Mrs. Pugge's testimony, he pointed
his pistol at her husband and she said *Joseph go, he will shoot's
Pugge, however, said it was too dark for him to see whether accused
had a pistol, and on crosseexamination, Mrse Pugge also indicated
uncertainty as to whether- accused had used the gun on this occasione
In any event, Pugge went into the hall and hearing his wife scream,
left the house to find assistance (R7=10,14,18,35=37:40,43 )¢

Meanwhile, Mras, Pugge and accused were alone in the kitchen,
He threw her on the couch holding his pistol against her chests She
tried to push him away but he struck her painfully on the arm with
the pistols She struggled and screamed *Shoot me, shoot me*, *Don't
disgrace me, I am a Mother?, but being 111 with heart trouble, she was
unable successfully to resist and he succeeded in having sexual intere
course with her, DPenetration was effected, but *not 80 very far*,
When he finished, he left (R37~38,41e42)s

. Mre Pugge returned to the house some time later with two of
his neighbors, Mre Putz and Mr,. Iohman, The latter was accompanied
by en American soldier, Private Matthew J, Miska, By the time they
_arrived, accused had gone and Mrs. Pugge was alone (R10-11,14,16,21,
38,42)s She did not tell her husband what had happened because
*I wanted to sacrifice myself; I did not want to say anything; I would
have carried it with me®, She cried all night however and did not g
to bed (R41)e At about 0230 hours, accused returned, again in an ine
toxicated conditione Iohman and Putz were in front of the house and
Mre Pugge called them into the kitchens Accused motioned the men out
of the kitchen, holding his pistol ageinast Putz., Since they were
afraid he would shoot, they went into the hall (R11e12,21w22,2l,26)¢
They were unable to see into the kitchen, the door being closed, but
Pugge heard his wife scream "Ieave me alone, I am an old woman - * % #
This is not the right thing to do" (Rl4)e Iohman opened the door and
Mrse Pugge was seen lying on the couch and accused sitting on it with
a pistol in his hande, Iohman then went into the kitchen and found
accused lying on top of Mrs. Puzge. He threatened Iphman with his
pistol, motioning him to leave, Partly because he felt he was "intere.
rupting something® and "in affairs like this, no decent person

.3-
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interrupts®, and partly because he wss afraid of being shot, lohman
left (R33)e He did not tell Mr. Pugge what he had seen for he *was
too decent for that*, He did not notice any struggling by Mrs, Pugzge
and heard no talking in the kitchen, although Mre Pugze testified
that he heard his wife say "Mr. Iohman go ous, he will shoot®?, The
door was closed and the men remained in the hall, fearing to enter
the kitchen. Mrs, Puzge continued to scream or "sigh® as if saying
*don't do that" (R1le13,23=26,28«3,38=39)

’ During this time accused, who was more intoxicated than on
his previous visit, again attacked Mrs, Pugge. He wanted her "to
take it into my mouth®, and in the face of her protests became brutal
and threw her on the couch where he again had intercourse with her
against her will, TUpon finishing, he left the house, As the resuls
of his drunkenness, he fell flat as he was leaving and Ipohman picked
him ups Mrs. Pugge cried throughout the night and *did not want to
live any longer * (R13,30,39=41),

Between accused's first and second visits to the Pugge home,
at least one and possibly two other soldiers, including the one ac-
companying Iohman, came into the house, They did not molest anyone
however (R16-19,21,25,27)s Accused, shortly before his first visit
to the Pugges, had been in Iohman's apartment which was upstairs in
the same house, He indicated that *he wanted to be together® with
the three female members of Inhman's household; but Iohman dissuaded
him and he left (R27)e Accused had no military right at the time in
question to enter the Pugge house (R19«20),

4e¢ Accused after being warned of his rights by defense counsel,
elected to remain silent (RA7)e

Evidence for the defense consisted of the testimony of

Private Matthew J, Miska, a member of accused's organization, He
stated that accused was on guard up to about 2345 hours, 9 March
1945 The witness visited the Pugge house, both upstairs and downe

- stairs, sometime after 24,00 hourse He did not see accused in the
house at that time and had never seen him there, He had been ine
formed by another member of the orgaunization that there was a girl
*upstairs® in the house whom he was trying to make, and there was
a "lot of talk going around in the area that there are fellows
going to different houses", He had seen other people going into
the Pugge~-Iolman house and *it could be* that he had mentioned that
there was a young lady in the house to accused (R4S=47)e.

/'  Every element of the crime of raps has been proved by sub=-
stantial competent evidence in each of the two offenses with which
accused was charged (Specifications 1 and 2, Charge I), and the
record of trial is therefore legally sufficient to sustain the
findings of guilty (CM ETO 10079, Meartinez ), While Iohman's testimony

-h-
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differs from that of the other witnesses with respect to the exact
sequence of events in some instances and, taken alone, might well
give rise to doubt on the issue of consent, the testimony of the
other witnesses is sufficient to justify the court's findings,

This is particularly true in view of the advanced age of the victinm,
a circumstance which in itself tends to corroborate her testimony
that the intercourse was against her wille

With respect to the charge of housebreeking (Charge II,
Specification 2), there is likewlse sufficient evidence of unlawful
entry and of the specified intent to support the findings of guilty.

Accused was also convicted of assault with intent to do
bodily harm upon Mrs. Pugge and Mr., Putz (Charge II, Specifications
1 and 4), Under the circumstances, the wisdom of encumbering the
case with these charges may well be questioned (see MCM 1928, pars,
27,80, pps17,67)s It should also be noted that both the assault
specifications are defectively drawn, Xach omits the words *"feloni=-
ously and willfully" contained in the model form provided in the
Manual for Courts-Martial for use in cases of assault with intent
to do bodily harm (MCM 1928, Appel, Form 99, pe250), and Speci-
fication 4, in sddition, is open to objection on ground of duplicity.
" The latter objection may properly be regarded as cured by accused's
failure to object.and by the court's elimination of the assault upon
Pugze in the finding of guilty. Under the circumstances, therefore,
it cannot be said that the duplicitous character of the pleading
misled accused in the preparation of his defense or prejudiced any
of his substantial rights (CM 195772, Wipprecht, 2 BeRe 273,293 (1931);
CM 224765, Butler, 14 BeRe 184 (1942))s As for the omission of the
words *feloniously and willfully®, inasmuch as there is an allegation
of assault coupled with the specific intent to do bodily harm, the
omission although irregular is not fatale, The word "assault® is de=
fined in the Mpnual for Courts-Martial as "an attempt or offer with
unlawful force or violence to do a corporal hurt to another® (MCM 1928,
pare1}91, pel77)s Hence the use of the word assault combined with the
allegation of intent is sufficient to imply that the acts charged were
willful and felonious (see CM 218667 Johns, 12 BeRe 133 (1941))e With
reference to the legal sufficiency of the record of trial to support
the findings of guilty of assault, the evidence clearly justifies the
inference that the assaults committed were accompanied by the intent
" to do bodily harm at least in the event of a fallure on the part of
the victim to comply with accused's requirements, Indeed, in Mra.
Pugge's case, it was shown that bodily harm was actually inflicted.
When the intent to do such harm is conditioned upon compliance with
a demand which accused has no right to make, the offense as described
in Article of War 93 is complete (CM ETO 3255, Dove; CM ETO 7000,
Skinner). -
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6. The charge sheet shows that accused ia 28 years of age and
was induocted 15 May 1942 at Abilene, Texas, He had po prior services

7+ The court was legally constituted and had jurisdiction of
the person and offenses No errors injuriously affegiing the sub-
stantial rights of accused were comaitted during the triale The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentemnce,

8+ The penalty for rape is death or life imprisonment as the
court-martial may direct (AW 92)s Confinement in a United States
penitentiary is authorized upon conviction of the crime of rape by
Article of War 2 and sections 278 and 330, Federal Criminal Code
(18 TUSCA 457+567)s The designation of the United States Penitentiary,
1swisburg, Pennsylvania, as the place of confinement is proper (Cire -~
229, WD, 8 June 194k, seceII, parselb(4)s 3b)e

gs_x_g N mw) Judge Advocate

' W C. M‘ﬂ Judge Advocate

o A Leg) st ) Judge Advocate
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Branch Office of The Judge idvocate General -

with the
European Theater of Operations
AFO 887
BOARD OF R:VIEW NO. 2 2 8 WAY 1945

CM ETO 11006

UNITED STATES 3RD ARMORED DIVISION

V. Trial by GCM, convened at Hurth,
Germany, 22 March 1945. Sentence: _
Dishonorable discharge, total forfeite
ures and confinement at hard labor
for life. United States Penitentiary,
Lewlsburg, Pernsylvanis.

Private FLORIO MAZZEO

(32061790), Company D,
36th Armored Infantry
Regiment

N s A

HOLDING by BOARD OF REVIEW NO. 2 =
VAN BINSCHOTEN, HILL and JULIAN, Judge Advocates

1., The record of trial in the case of the soldier named abovo
has been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specifica=~
tion: ' .

CHARGE: Violation of the 58th Article of War.

Speclfication: In that Private Florio Mazzeo, Company
D, 36th Amored Infantry Regiment, did at Villettes,
Belgium, on or about 16 January 1945, desert the
service of the United States by absenting himself
without proper leave from his organization with
intent ‘to avoid hazardous duty and important
service, to wit: Combat operations 'against the
German Army, and did remain absent in desertion
until he was apprehended at Seraing, Belgium on: '
or about 4 February 1945,

He pleaded not guilty and, all of the members of the court present
when the vote was taken concurring, was found guilty of the Charge
and Specification: Evidence of one previous conviction was intro-

duced by special court-martial for absence without leave for 64 dxys
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in violation of Article of War 61, All of the members of the

court present when the vote was taken concurring, he was sen-
tenced to be dishonorably discharged the service, to forfeit all
psy and allowances due or to become due, and to be confined at hard
"~ labor at such place as the reviewing authority may direct for the
term of his natural life. The reviewing authority approved the
sentence, designated the United States Penitentlary, Lewisburg,
Pernsylvania, as the placeé of confinement, and forwarded the. record
of trial for action pursuant to Article of War 50%.

3. The prosecution showed that on 16 January 1945, accused
who had been discharged from the hospital, was assigned for duty
to the 36th Amored Infantry Regiment, 3rd Armored Division. He'
with 13 others were picked up at the replacement pool, and returned
to the Division on that day. At the Division, this group of replace=
ments, including accused, was turned over to the personnel officer of
_the 36th Armored Infantry Division, and as of the same day he was
plcked up and carried: "Fr slightly wounded % '# # To dy * # &t
on the motrning report of Company D of that regiment, to which company
he was assigned by orders two days later as of 16 Janua.ry 1945 (R6=9,
13; Pros.Exs.A,B,D). That night after being instructed to remain
close by, the group of 14 was billeted in a house in Offet, Belgium,
(evidently the site of regimental headquarters)preparatéry for departure
. to their units, But the following morning, "when the transportation
to the units left Offet", one of the group was miseing., The area
was checked and the nissing soldier could not be found (R9,10). The
absentee was accused, as appears from a writtent statement made by
"Sergeant Clifford Boyer", which statement was, on stipulation,
received in evidence as the testimony Sergeant Boyer would give were
he present in court. In his statement, the sergeant identified
Private Mazzeo as being with him at the time in question when they,
on or about 16 January 1945, were "reported in" to the Service Company
of the "36th Inff, They slept at that place that night awalting
transportation forward:to their company. The next morning the
sergeant called accused for breakfast, That was the last he saw of
him (R12; Pros,Ex.C). Accused had no permission"to be absent from
this group", nor did he "ever rejoin the company after he was re-
turned to the outfit on 16 January™ (R10,14). When the accused was
wounded, 25 December, he had been a member of Company D, and that
company had been engaged with the enemy at Grandmenil, Belgium. W"The
whole Division was fighting in the bulge to stem von Ronstedt's drive,
At the time accused was returned, his company was fighting in the
vieinity of Cherain, Belgium. Two days later it was at Sterpigny, and
on the 18th it "pulled out of Sterpigny te the high ground beyond
Cherain"., The company was "in actual contact” with the enemy "on
‘those dates” (R14,15). Accused was arrested in Seraing, Delgium, on

'k February 1945 (R15; Pros.Ex.E).

4. The accused, after his rights as a witness were fnlly ex-
plained to him, elected to remain silent. No evidence was introduced

in his behalf,
CONFIDENT2AL -1 1606
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5« The evidence shows that accused after having been wounded
and evacuated to a hospital was discharged from the hospital and
returned to his regiment for duty. At a town in Belgium, where
his regiment had its headquarters, he was billeted over night pre-
paratory to leaving for his company the following morning., The
next morning he absented himself from the area without authority,
was not present when the transportation went forward, and did not
thereafter join his company. His absence was terminated by arrest
on L February., Between 16 and 18 January, inclusive, accused's -
company was in actual combat with the enemy. The court was fully
Justified by this evidence in believing that accused left his
organization with intent to avold hazardous duty, as alleged in
" violation of Article of War 58, and in its findings of guilty of the
Cha.rge)s and Specification (AW28- CM ETO 4701, Minnetto; CM ETO 6937,
Craft).

6. The charge sheet shows that accused is 27 years of age
and was, inducted 30 November 191.0 at Somerville, New Jersey., He
had no prior service.

7. The court was legally constituted and had jurisdiction of
the person and offense. No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the opinlon that the record of trial is legally
sufficlent to support the findings of guilty and the sentence,

8+ The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58). Confinement
in a penitentiary is authorizod by Article of War 42. The designation -
of the United States fenitentiary, Lewisburg, Pennsylvania, as the .
place of confinement is proper (Cir.229, WD, 8 June 1944, sec.II, pars.
1b(4), 3b).

Judge Advocate

Juige Advocate

Judge Advocate

OANTINENTIA!
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- Branch Office of The Judge Advocate General
. with the
European Theater of Operations
AP0 887

Z0ARD OF REVIEW NO. 2
C¥ ETO 11009

.

UNITED STATES 3RD ARMORED DIVISION
. . : \

:
Ve ) Trial by GCM, convered at Hurth,
_ )  Germany, 22 March 1945. Sentence:
Private WILLIAM J. MARSH, ) Dishonorable discharge, total for- .
" (4,2018606), Company I, ) feitures and confirement at hard
33rd Armored Regimert )  labor for life. Eastem Branch,
)) United States Disciplinary Barra.dcs,

Greenhaven, New York.

- HOIDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advoc ates

1. The record of trial in the case of the soldier namd
above has been examined by the Board of Review,

2. Accused was tried upon the fo.llowi;xg Charge and Speci-
fication: .

" CHARGE: Violation of the 75th Article of Var:

Specification: In that Private Villiam J. Marsh,
Company I, 33d 4rmored Regiment, did, at
Baclain, Belgium, on or about 17 January

1945, misbehave himself before the eneny,
by refusing to.go into a bull-dozer tank
as ordered by First Lieutenant Thomas A.
Cooper, and to move out in same when the
comoany moved out to engage with the German
Army, which forces, the said commard was
then opposing.

He pleaded not guilty, and three-fourths of the members of the cowrt
present at the time the vote was taken concwring, was found guilty
of the Charge and Specification. No evidence of previous convictions

_1_, '7..":.
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was introduced. Three-fourths of the mernbers of the court pre-
sent when the vote was taken concwrring, he was sentenced to be
dishonorably discharged the service, to forfeit all pay and allow-
ances due or to become due, and to be confined at hard labor, at
such place as the reviewing authority may direct, for the term

of his natural life. The reviewing authority approved the sen-
tence, designated the “asterm Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement, and
i‘orwargled the record of trial for action pursuant to Article of
lar 505.

3. The prosecution showed that on 17 January 1945, accused
was a private, Company I, 33rd Armored Regiment. On that date,
his company was in Baclain, Belgium, "in the Belgium Bulge". It
'"had been attacking" the Germans from the north to the south
(R6,7,10-12)., The comparny was getting ready to go into the town
of Cherragne, and on the evening of the 17th, the company commander
assembled his men and told them tmt the company "would move out
and in all probability the next moming" (R7,11). Then, as a re-
sult of earlier advice he had received, this officer talked to ac-
cused. He "told him (accused) he would have to get into a tank. If
he refused and if he didn't, he would be court-martialed". He then
asked accused if he "still refused to go forward". Accused answered
he "would refuse" (R7,8,11). At that time, accused's assignmert was
bow gunner on a company tank bulldozer (R8,12,13). Accused did not
"go forward" (the next dey) (R8). The company subsequently (presum-
.ably on schedule) reached Cherragne, at which time the town was com-
pletely friendly, there being no Germans there when this company
arrived (R11,12),

It was stipulated by the prosecution and the defense that
were the divialon meuro-psychiatrist present in the court, he would
testif y that a psychiatric examination of accused made on 1 February
did not reveal him to be suffering from any psychosis (R13). l

L. A second lieutenant from accused's company was called as a
witness for the defense. The purport of his testimony was that "the
men in the crew" of the tank bulldozer, to which accused was assigned,
"were not too well situated to go in a tank". In other words, in that
crew, there were a couple of men '"who had jumped tanks and were shaky
and we put them in a bulldozer crew and we thought surely they would
make out all right" (Rl4,15).

Accused, advised fully of his rights as a witness, elected
"to take the stand". (The record does not show that he was swormn. He
was cross-examined), He told of having served with the company since
Mortain and of having had three of his tanks knocked out. He said
that at the time in question he had no faith in his tank commander
because he had known him to jump out-of a tank when in a "hot spot”;
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that he "could not trust him", and felt that if a similar
‘sitwation developed, on this pe.rtlcula.r occasion, this man
would desert his crew. On cross-examination, accused said he
refused to g into this tark, that he knew he had been ordered
so to do, and that this occurred on the date and at the pla.ce
in question (RJ.6—18)

The defense, on its cross-examination of the company
cormander of accused, brought out that the soldier who was as-
siged to drive the bulldozer to which accused was also assigned,
had been the subject of rumors to the effect that he "had Jumped
a tank", and that in the drive from Normandy, the enemy had dis=-
posed of three of his tanks, The company commamder also sald
that charges had been preferred against this driver; but that on
recormendation of the "senior non-coms" of the company, the charges’
had been droped and the soldier had been reduced to a private from
technician fourth grade; and that since that time he had performed
satisfactorily "in the drive to the Rhine" (R8,9).

5« The uncontre.d.icted evidence shows that accused made an
anticipatory refusal of a command that on the next day he get in
a tank amd go forward with his company. From the general tactical
situation existing at that time, as shown by the record, it my
be inferred that contact with enemy was expected on the following
day. Accused actually did not go farward the next day. There is
no direct evidence that at the time his vehicle was ready to pro=-
ceed accused again expressly refused to get in it, or that this
order was repeated. However, other elements of the offense being
present and proved, such advance refusal would in itself be "mis-
behavior" within the meaning of Artic.le of War 75 (CM NATO 1614,
III Bull, JAG 146).

There is some mdication that this company was not in as
close proximity to actual phsyical contact with the enemy as had
been expected on 17 January. In fact when it reached its objective,
Cherragne, on 18 January s the eneny was not there. Vhat happened
after 18 January is not told. "Before the enemy" within the purview
of 4rticle of War 75 means existing or imminent contact with the -
enemy (CM 126112, Dig., Op. JAG 1912-40 sec.433(1), p.303; CM NATO
2893, IV Bull. JAG II). Vhether or not accused was '"before the
enemy™ was a question for the court to decide. It may be said that
te gereral tactical situation offered sufficient proof of this
element of the offense and that a finding of guilty, vhich necessar-
ily includes an affimmative answer to this question, will in the
absence of error not be disturbed by the Board of Review upon appel-
late review (CM ETO 1953, lewis).

The recard in this case shows that Major Ridxard He Wills,
who sat as a member of the court which tried accused, without objec-
tion of the latter, had been the investigating officer in the case
and that this fact was not disclosed on the organization of the court.

‘*ha investigation was held on Februa.ry 2, 1945, 48 days before the 16&1.

iy
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In CM 210612, Maddax (9 BR 277), the Board of Review
held that the presence of the investigating officer on the court
was not jurisdictional error invalidating the proceedings, but
procedural error-only. It said that such error is not necessar-
i1y prejudicial to the rights of accused when there is competent
campelling evidence of guilt,

In the present case the evidence is competent and com=
pelling., Accused himself on the stand admitted in effect that he
sald that he would refuse to get in a tanit and go farward the next

"day. This statement was in amswer to an inquiry by his company
commander as to whether or not he would perform his assigned duty -
the next day. The over-all and existing tactical situation, as
pointed out, broyght the misconduct of accused within the provi-
sions of Article of War 75 insofar as it applies to misconduct in
the rresence of ths enemy (CM NATO 2893, supra). -

" . 6. The charge sheet shows that accused is 19 years of age
and was inducted 28 October 1943 at Newark, New Jersey., He had no
prior service. 4

7. The court was legally constituted and had jurisdiction
of the person and offenss. No errors injuriously affecting the sub-
stantial rights of accused were comunitted during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sertence,

8. The designation of the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place of con~-
finement is authorized (AW 42 and Cir.210, WD, 14 Sept. 1943, sec.
VI, as amended). . : :

'\'@mhﬂse Advocate

»

Judge Advocate

(DISSENT) Judge Advocate

_ - 741009
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Branch Office of The Judge Advocate General /r, A

with the o i
Buropean Theater of Operations - :
APO 887 A Y
BOARD .OF REVIEW NO. 2 2 8 JUN 1945 LT TR

CY ETO 11009

UNITED STATE S 3RD ARMORED DIVISION

Trial by GCY, convened at Hurth,
Germany, 22 March 1945. Sentence:
Dishonorable discharge, total for-
feitures and confinement at hard
labor for life. Eastem Branch,
United States Disciplinary Barracks,
Greenhaven, - New York.

Ve

Private WILLTAM J. MARSH
(42018606), Company I, 33rd
Armored Regiment

DISSENTING OPINION by JULIAN, Judge Advocate

1. I cannot agree with the holding of the majority of the
Board of Review., The investigating of ficer participated in the
trial as a member of the court after having investlgated the chargss
pursuant to Article of VWar 70 and MCM, 1928, par.35a, p.25. In his
report he recommended trial by general court-martial and stated
that there were no explanatory or extenuating circumstances, In
the course of his investigation he examined four witresses to the
. allsged offense., All four gave him sworn statements against the ac-
cused, and only two testified at the trial. Two of the witnesses
gave him evidence damaging to accused which was not brought out at
the trial. At the commencement of the trial the prosscution made
the following request:

"If any member of the court is aware of
any facts which he believes to be a ground
" of ctnllenge by either side against any
- menber, it is requested he state suwch facts™

(R3).

The recard shows that no response was mde. The invéstigating offi-
cer remained silent.

Manual for Courts-Martial, 1928, paragraph 35&, page 25,
provides as.follows:
. "~
. LJ J E' .
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"Unless otlierwise indicated by him, the
sultmission of his report by an investi-
gating officer will be regarded as a
statarent to the best of his knowledge
and belief % #* # that the matters set
forth, in the charges on which he recaom-
mends trial are true".

The report contained no indication that the matters
set forth in the charges were not true. The conclusion is un-
avoidable that previous to the trial the investigating officer
had investigated the offense charged against accused and had
formed and expressed a positive and definite opinlon that to the
best of his knowledge and belief accused was guilty thereof.

2., The right of an accused to be tried by an impartial
cowrt is fundamental., The investigating officer in this case did
not stand impartial. He had prejuiged the case against the accused.
Failure by accused to exercise his right to challenge and his state-
ment that he dld not object to any member present on the court did
not in the circumstances constitute waiver. The identity of the
investigating officer was not disclosed at the trial and there was
likewise no disclosure that he had examined the witnesses against
accused, farmed and expressed the opinion that accused was guilty
of the offense charged, stated that there were no extenuating cir-
cunstances, and recommended trial by general court-martial, It
does not appear from the record or the accompanying papers that
either accused or his counsel knew in fact that the investigating
of ficer had formed and expressed the opinion that accused was
guilty. Such knowledge is not to be presumed. A waiver is ord-
inarily an intentional relinquishment or abandonment of a known
right or privilege. Courts indulge every reasonable presumption
against waiver of fundamental rights and do not presums acquiescence
in their loss (Johnson v. Zerbst, 304 U.S. 458, 82 L.Ed. 1461;
Glasser v. United otates, 315 U.S. 60,70, 86 L.Ed. 680,699).

3. This case is to be treated as if the defense, having
used it s right to a peremptory challenge on ancother member, had
challenged the investigating officer for cause on grounds stated
in the sixth, seventh ard ninth clauses of paragraph 58e, Manual
for Cowrts-Martial, 1928, and the challenge was not sustained. The
case is thus governed in principle by CM 261181 (III Bull. JAG 417).
In tlet case the law member while functioning within the normal
scope of his official dutles as acting staff judge advocate had ex-
amined the charge sleet and the investigating officer's report per-
taining to accused ard also confessions made by accused, had ds~
cussed the case with the trial judge advocate, who was then his '
assistant, prior to trial. He was challenged for cause by the de-
fense but he averred under oath that he had formed no positive opinion

11499
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and had expressed no opinion as to the innocence or guilt of ac-
cused. The court refused to sustain the challenge. It was held
that the record of trial was legally insufficient to support the
findings of guilty and the senternce, that the challenge should
have been sustained notwithstading the law member's contention
that he had formed no opinion; that in order mroperly to pass upon
the carrectress of ths charges and Specification it was necessary
for him to make a cmreful stuly of the fact.s of the case. The fol-
lowing ¢conclusion was reached:

"His mind on the issue of guilt or innocence
.could not help bt be prejudiced against the
accused and, even if it was not, the facts:
were such as to create a substantial doubt
to that effect. It follows that the trial
was not free from substantial doubt as to
impartiality"®.

4o The application of tbe principle enunciated in the case
cited enhances the efficacy of the court-martial system as an instru-
ment for the maintenance of military discipline by instilling confid-
ence in the fundamntal fairness of the processes of military justice.

: 5« The fact that the evidence of accused's guilt may have been
of such character as virtually to compel findings of guilty, camot
dispel substantial doubt as to the impartiality of the court in reach~
ing its findings and in imposing a sentence which includes confinement
- for life, .

6. On the facts of this case the investigating officer's parti-
céipation in the trial as a member of the court injuriously affected
acouwsed's fundamental right to be tried by an impartial cowt. The
errce cannot be cured by inconclusive spsculation aw to what the.
cowrt would have done if the prejudiood member had not been present
thereon.

'nn record should be held loga.uy insufficient and accused
vy ¥ ed a relsaring.

Judge Adwocate

11009
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Branch Office.of The Judge Advocate Genersl
with the
Zuropean Theater of Operations
APO 887
BOARD OF‘ REVIEN NO. 2 : 22 JUN 1945 '
CM ETO 11059 '
UNITED STATES ) ADVANCE SECTION, COMMUNICATIONS ZONE,
3 EUROPZAN THEATER OF OPERATIONS.
v. : ,

. . . ) Trial by GCM, convened at Verdun,
Private First Class ) France, 12 March 1945, Sentence:
WILLIE G. TANNER ) Dishonorable discharge, total for-
(34901742), 4205th )  feitures'and confinement at hard
Quartermaster Service ) labor for life. United States
Company o ) Penitentiary, Lewisburg, Pennsyl-

) vania.

HOIDING by BOARD OF REVIEW NO. 2 ’
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specifi-
cation: _ '

CHARGE: Violation of the 92nd Article of War.

Specification: In that Private First Class
Willie G. Tanner, 4205th Quartermaster
Service Company, did, at or near Con-
senvoye, Meuse, France, on or about
21 February 1945, with melice afore-
thought, willfully, deliberately,
feloniously, unlawfully, snd with pre-~
meditation, kill one.Private Thomas W,

"~ Johnson, a human being, by shooting
him with a rifle.

He pleaded not guiltj and,two-thirds of the members of the court

present at the tims the wte was taken concurring, was found guilty
of the Charge and Speeification. No evidence of previous convictions

CORFIDENTAL- - 11059



TATTRINTIAL
(286)

was introduced. Three-fourtins of the memsers of tle court vpre-
.sent at the time the vote was taken concurring, he was sen.enced
Lo be dishonorzbly discharged from the service, to forfeit all
pay ard allowances due or tc become due and to be confined at
hard labor, at such place as the reviewing autherity may direct,
for 1life. The reviewing authority approved the sentence, desig-
nated the United States Penitentiary, lLevisburg, Jennsylvania,
as the place of confinement, =nd forwarded the record of trial
for action pursuant to .rticle of i.ar 50%;.

3. The evidence for the prosecution may be sumrarized
as follows:

Accused was a member of the 4205th wuartermaster
Service Company which was statiored near Consenvoye, france (325).
Shortly before midnight, 21 Yebruary 1945, he was playing cards
in one of the billets with Private Thoras W, Johnson, the deceased.
A dispute arose between them over some money and it guickly de-
velored into a fist fight. Neither one was armed. Johnson who
was a good baxer got the butter of the fight, After a few minutes
of fighting they were separated and accused was seen to be bleed-
ing from the mouth., Both left the billet immediately after the
fight. Johnson went to the mess hall near the blliet, had coffece
arnd a sardwich and then left, saying he was turning in (%14,15,16,
18,23,28,31).

‘ “Accused went to the guwrdhouse about 500 yards away
where he took a rif le from the rack. He stated to the sergeant
that it was almost time to go on guard. Cutside, about 250 yards
from tire guardrouse, accused met Johnson and said something about
money. Johnson went toward him with his hand extended saying 'here's
the money", Vhen tley were about 15 feet apart accused fired the
rifle at Johnson. ile fired but one shot. Johnson fell forward
on his face, both amns outstretched., lie had no weapon ard was
still holding morey in one hand. Ais he lay on the ground he said
he had been siot. He was unable to say anymore, was soon "just
shaiking all over", and lost consciousness., He had & bullet hole
in his breast "almost at the heart" and another in his back where
the bullet had.come oui.. He was carried to the dispensary on a
stretcter (1212,14,17,19,20,21,31-35,36). Imnediately after the
shooting, accused walked away and returned to the guardhouse
where a manber of the guard asked him what happered, ..ccused re-
plied, "I just shot Johnson',

Approximately 20 to 30 minutes intervened from the
time accused left the billet after the IJight to the time the shot
was heard. Ixcept when on duty no one in the organization was per—
mitted to carry arms or amnunition, and although accused was
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schieduled to go on duty as a relief guard at 0030 hours, he
was not authorized to take the rifle from the guardhouse
(R12,16,18,20,25). The duty of accused as relief guard was *
to relieve temporarily the several members.of the guard on
post. The relief due to be poded at 0030 hours consisted-
of 18 men, three of whom were relief guards. There were 15
rifles for the men who were posted. The practice was far a
- relief guard to take the rifle of the man he temporarily re-
placed.  zxcept when actually substituting for a sentinel on
post, the relief guards were not amed (R'jl 53),

Accused made a stateme nt before trial which was re-
ceived in evidence (R40; Pros.Ex.3). In it he admitted fizht-
Ing with Johnson in a dispute over money. The statement then
continues as follows:

"I started out to the ness hall so I
turned back and went down to the Guard
Huts I got a carbine out of the rack.
As I left the hut Sgt. Dodds, who was .
there, asked me what time' it was., I
replied that it was almost time to go
on gwurd. I then went up the Railrocad
toward Post No. 9. I met Johnson be-
tween Post No. 9 and Post No. 7. I
asked Johnson to give me my money. He
started to run toward me along the
track. I told him to stay away from
me. I repeated: 'Get back away from
me', but he continued to run toward me
and I shot him., I did not see anything
in his hand" (R40). -

The defense neither objecting nor expressly consenting
thereto, two exhibits were received in evidence to prove the cause
and the date of Johnson's death (R10; Pros.Exs.l,2). Prosecution
Exhibit 1 dated 23 February 1945, containing the heading "193D (US)
General Hospital Advance Section Com Z APO 350", and purporting to
be signed by Irving Yachnes, "lst Lt, LC Chief of Lab. Servi ce"
reads as follows:

"CERIIEIL QAI.E_
I certify that the death of Private Thomas W,
Johnson, 42081017, 4205 Quartermaster Service
Company, APO 350, U, S, hrnv, was caused by
a high velocity missle passing through abdomen,
" tearing liver and causing orofxse intra ab-
domlnal bemorrhage".

_ﬂONF!DENT%Aff
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Prosecution Exhibit 2, dated 22 February 1945, containing the
same heading and purporting to be signed by Paul A. Reeder,
'Capt., MC" reads as follows:

"CERTIFICAILE
"I certify that Private Thomas W. John-
son, 42081017, 4205 Quartermaster Ser~
vice Company, APO 350, U.S. Army, was
dead on arrival 0030 22 Feb 1945, this
hospital. Cause of death: Gunshot
wound, perforating, lower chest. (car=-
bine)", : :

- It was stipulated.by the prosecution, defense counsel
and accused that "Private Thomas W. Johnson, the deceased, was a
human being" (R41l). .

First lieutenant Robert S, Brown, investigating officer,
a menmber of the company to which accused belonged, and who secured
‘accused's statement (Pros.Ex.3), testified that accused was con-
sidered an excellent soldier in the organization (R4l).

L4s Accused after his rights as a witness were explained to
him, elected to be sworn as a witness in his own behalf and testi-
fied substantially as follows:

He was playing blackjack with Johnson on the night of
21 Febrwary 194,5. The play was for 100 francs for each deal, John-
son produced only 50 francs and when accused pointed this out to
him, Johnson stated that he had the money in his pocket.

"This led to words. He never pulled out

\ any money. I had 400 francs and some more
change on me, I put that in my pocket. I
still had the 400 francs. He grabbed up
the whole thing. I asked him for it. I
tried to get it back and grabbed him, by
the hand. Ve scuffled. He hit me in the
mouth. He hit me several times. He just
whipped me, We scuffled all over the place,
¥When we continued, some of the boys stopped
us. I don't know who it was. I come on
out and started toward the mess hall., I
seen him go towards the mess hall, I .
turred around and went on back. I went
to get m® some coffee. I came back to
the guardhouse, sat by the guardhouse, saw
Sgt. Dodds, asked him wmt time it was. He
said: 'About time to form the guward'. I
told him NO. I said: 'I had better go up
and see about relieving the guard'. I
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usua 11y wakes them up. I'm a relief guard,
I wake them up and relieves them when they
want to be relieved. I went to the car
down tle track. I walked down the railrocad.
I came on around. I was on the side of the
track. I walked down the track. Johnson
was over by the dump. He was coming down
the track., I asked him: 'Johnson, are you
going to give me my money?' He said: 'No.!
Ye started towards re. I told him: 'Don't
come upl' He slowed up. He started again.-
Fe ran. It was dark. I was scared. I °
couldn't wiip him and I cocked the gun amd
I shot. I wasn't meaning to shoot him. He
had already vhipped me once in the house"
(2s2).

. ‘ After he was shot, Jolmson said "I'll give you your
money", Accused did not wart the money then, but walked back to
the guardhouse where he informed the sergeant of the shooting and N
was placed in arrest. The fight occurred about 30 minutes or more
before the shooting arnd accused had “cooled off', He was not "mad
with Johnson'" when he. shot him. ,He ¢otl the rifle from the guard-
house but "didn't have no drecam of even seeing" Johnson. It ap=-
peared to accused from the manner in which Johnson approached him
Lthat he was going to fight with him again. lie did not get away
from Johnson because he found himself next to a fence and there

was no other place for him to go unless he went into a ditch. He
was three or four feet away from Johnson vhen he shot him (342-44,
50), The defense introduced no other evidence.

5. To establish that Johnson's death was caused by wounds
inflicted by accused, the prosecution, without objection by the
defense, introduced Prosecution Ixhibits 1 and 2. Failure to object
to these certificates on the ground that thelr genuineness was not
shown may properly be regardsd as a waiver of that objection (MC,
1928, par.116b, p.20). It can be assumed, therefore, that each
certificate was in fact signed by the officer whose signatwe pur-
ports to be thereon. The Board of Review is of the opinion that.
although the certificates:were statements made by pdrsons who were
not vwitresses testifying before the cowrt under oath and s ject
tc cross-examination they were in this case properly received as
of ficial writings (lCM, 1928, par.117b, p.121l). Post mortem exam-
inations by medical officers are required to be made in cases where -
death is due to foul play, violent or unnatural causes (except in
certain instances not pertinent to this case) by paragraph 194(1),
Army Regulation 40-590, and paragraph 18b(1), irmy Regulation 600-550.
It is apparent that the prosecution, the defense and the cowrt treated
them as official writings. ‘he certificates were made by medical of-
ficers stationed at an «irmy hospital who had the duty to krow the

SrrTIAL
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facts recited in the certificates(except the word "carbine" in
Pros.lx.2) and to record them., It does not appear that the en-
tries in the certificates were not based upon personal knowledge.
It is to be noted, nevertheless, that the question of the com-
petency of Prosecution £xhibit 1 and 2 could hawebeen avoided

by having followed the far more satisfactory practice of calling
the medical officers as witnesses. There is other evidence of
Johnson's death and of the fact that it was caused by the gunshot
wound inflicted by accused. The stipulation that "Private Thomas
W, Johnson, the deceased, was a human being" carries the necessary
implication that Johnson was dead at the time of the trial; that
is, trat he died at sore tine betieen 21 February and 12 Yarch,
1945. This fact and the additional proved fact that the bullet
passed through Johnson's body in the region of the heart follovied
by his imrediate collapse, his inability to speak as he lay on
the ground, and his lapse into unconsciousness, warranted the
court in finding, in the absence of any indication to the contrary,
.that Johnson's death was caused by the gunshot wound he received
on the night of 21 February.

1 . ‘There was ample proof that accused deliberately shot
Johnson with a rifle and that he intended either to kill him or
to cause him grievous bodily harm. The shooting occurred about 30

.-minutes after the fist fight in which he was beaten by Johnson.
This lapse of time, the distamce he walked to and from the guard-
house before the fatal encounter, ard accused's own admission on
the stand that he had "cooled of f" before the shocting occurred,
warranted the conclusion that death was not inflicted in the heat
of sudden passion. Johnson's wrongful taking of money belonging
to accused does not justify the killing or mitigate the offense
of murder into manslawg hter. The evidence is inadequate to sus-
tain a claim that the homicide is to be excused on the ground of
‘self-defense., No reasonable grounds are disclosed for a belief
on the part of accused that resort to a deadly weapon was neces-
sary to save his life or to prevent great bodily harm to himself,
The evidence was sufficient to establish that accused killed
Johnson without legal justification or excuse and with malice
aforethought and that he was therefore guilty of murder (}(CL, 1928,
par.148a, pp.162-16L).

6. The charge sheet shows that accused is 29 years, nine °
months of age, and was inducted 7 December 1943 at Caup Forrest,:
Tennessee. He had no prior service.

7. The court was legally constituted and had jurisdiction
of the person and offense. No errors injuriously affecting the
substantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the recard of trial is legally
sufficient to support the findings of guilty and the senterce,
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8. The penalty for murder is death or life imprisonmert
as the court-martial may direct (AW 92). Confinement in a peni-
tentiary is auwthorized for the crime of murder by Article of Nar
42 and section 275, Federal Criminal Code (18 USCA 454). The
designation of the United States Pemitentiary, Lewlsburg, Pennsyl-
vania, as the place of confinement is proper (Cir.229, WD, 8 June
1944, sec.II, pars.lb(4), 3b).

“@V’ﬂvcarwvl;’% Judge Advocate
|

Judge Advocate

udge Adwcate
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Branch Office of The Judge .dvocate General

with the
Suropean Theater of Cperations
APO 887 N
BOARD CF RZVIZV NO. 1 23 MAY 1naf

Ci ETO 11072

UNITED STATES 2ND ARIORED DIVISICH

Trial by GCLi, convened at Headquarters
2nd Armored Division, APO 252, -
U. S. Army, 26 February 1945,
Sentence: Dismissal, total forfeite'
ures, confinement at hard lsbor for
two years, six months, fine of
$1,000,00, and further confinement -
at hard labor until payment of fine
not to exceed two additional years.
Eastern Branch, United States Dis=-
ciplinary Barracks, Greenhaven,

New York, .

" Ve

Second Lieutenant SALUZIL
COPPZRMAN (0-1181846),
Service Battery, 78th Armored
Field Artillery Battalion

Nl el e e NP e e S S e NP W S P

- HOIDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

ls The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate CGeneral in charge of
the Branch Office of The Judge Advocate General with the European
Theater of Operations. .

- 2¢ Accused was tried upon the i‘ollowing Charge and specifi-
cations:

CHARGE: .Violation of the S4th Article of Wars

Specification 1: In thst Second lLieutenant SALUSL
(}2I) COPPEIRMAN, 78th Armored Field Artillery
Battalion, did, in conjunction with Technical
Sergeant Thomas W. McCraw, Service Battery,.78th
armored Field Artillery Battalion, at o near

-]l -

- +
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Llege, Belgium, on or about 15 October 1944,
. wrongfully, knowingly and unlawfully sell to
Achille Kruyen, a civilian, one (1) case of
. laundry scap of the value of about Four
dollars ($4.00), property of the United States
furnished and intended for the military service
thersof,

Specification 2: In that ¥ % % did, in conjunction
with Technical Sergeant Thomas iie McCraw, Service
Battery, 78th Armored Field Artillery Battalion,
at or near liege, Belgium, on or about 25
October 1944, wrongfully, knowingly and unlawfully
sell to Achille Kruyen, a civilian, one (1) case
of laundry soap, of the value of about Four
dollars ($4400); and one (1) case of "10 in 17

rations, of the value of &out Seven dollars
($7.00), property of the United States furnished
and intended for the military service thereof,

Specification 3: In that % # ¥ did, in conjunction
with Technical Sergeant Thomas W, licCraw, Service
Battery, 78th Armored Field Artillery Battalion,
.at or near Liege, Belgium, on or about 5 November

- 1944, wrongfully, knowingly and unlawfully sell
. to6 Achille Kruyen, -a civilian, two (2) cases of
. ‘ laurdry soap, of the value of about =ight dollars
($8.00); and one (1) case of "10 in 1" rations,
of the value of about Seven dollars (%7.00),
property of the United States furnished and ine
tended for the military service thereof,

Specification 4: In that % 3 % did, in conjunction

‘ with Technical Sergeant Thomas ', licCraw, Service
Battery, 78th Armored Field Artillery Battalion,
at-or near Lieg=, Belgium, on or about 15 November
1944, wrongfully, knowingly and unlawfully sell’
to Achille Kruyen, a civilian, one (1) nineitcenw
pound tin of coffee, of the value of about Six
dollars and Sixty-Five cents (%6.65); one (1)
case of chocolates containing 144 bars, of the
value of about Four dollars and Thirty Two cents
($4432); five (5) cases of laundry soap, of. the
value of about Twenty dollars (4§20. 00); and two
(2) cases of ™10 in 1" rations, of the value of v
about Fourteen dollars (314.00), property of the
United States furnished and intended for the
military service thereof,
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He pleaded not guilty to, and was found guilty of, the Charge and
all specifications. No evidence of previous convictions was intro-
duceds He was sentenced to be dismissed the service, to forfeit
all pay and allowances due or to become due, to pay to the United
States a fine of $1000.00, to be confined at hard labor, at such
place as the reviewing authority may direct, for a period of two
years and six months and to be further confined at hard labor until
the fine is mid, but not 1n excess of two years,in addition to the
period before adjudged. The reviewing authority, the Commanding
General, 2nd Armored Division, approved the sentence and forwarded
the record of trial for action under Article of War 48, The con-
firming authority, the Commanding General, Eurcpean Theater of Operw
ations, confirmed the sentence, designated the Eastern Branch,
Uriited States Disciplinary Barracks, Greenhaven, New York, as the
place of confinement, and withheld the arder directing execution
of the sentence pursuant to Article of War 50%,

3. Competent, substantial evidence produced by the prosecution
showed that accused on fowr separate occasions sold to Achille Kruyen,
a Belgian civilian, at the times and places alleged in the speci=- :
fications, soap and the various articles of food therein described,

The evidence permitted no other inference than that the soap and
articles were at the times and places of sale property of the United
States furnished and intended for the military service thereof,
Proof of the value of said propsrty was unnecessary (CM ETO 5539,

ﬂutgdick).

The defense vigorously attacked tho eredibility and honesty
of prosecution’s chief witness, Kruyen, the purchaser of the Govern-
ment property by proving certain prior inconsistent statements amd
upon cross-examination disclosed uncertainties and discrepancies in
parts of his testimony given on direct examination, Accused, as a
witness on his om behalf, denied the alleged sales although he adw
mitted he had engaged in bartering transactions with Kruyen whereby
he exchanged food and soap for cognac brandy, He asserted that the
scap and food were his own property which he had either received from
home or purchased at a post exchange, Additlonal evidence mresented .
by the defense showed that Government property such as described in
the specifications was not missing from certain sources of supply

" avallable to accused although three or four cases of "G I" laundry
soap were missing from the Headquarters Battery, 78th Armored Field
Artillery Battalion.

There was created by the total evidence in the case a situation
which was peculiarly within the province and function of the court to
consider, The credibility of Kruyen, the reliability of his testimony
and the sharp conflict in prosecution's and defense's evidence prew
sented essmtially an isswe of fact for resolution by the court. Its

—3-
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conclusions, being sustained by competent, substantial evidence, are
binding upon the Board of Review upon appellate review and will not
be disturbed (CM ETO 1554, Pritchard; CM ETO 1631, Pepper). The
record of trial is legally sufficient to support the findings of
guilty (CM ETO 5539, Hufendick; CM ETO 6268, Maddox; CM ETO 9987,

Pipes).

Le The table of maximum punishments is not applicable to offlcers
(McM, 1928, parelOia, pe95)e Dismissal, total forfeitures and cone
finement at hard labor are authorized upon conviction of an officer .
of an offense under the 9ith Article of War (See CM 238539, Bohall
(1943), 24 B Re"277)e The imposition of a fine in addition to total
forfeitures in adjuiging the punishment of an officer is also author-
ized by the 94 th Article of War (Winthrop's Military Law and Precedents
(Reprint 1920), pp.419,709,710; CL£: MCM, 1928, par.103g, p.94)e. ’

: 5. The charge sheet shows that the accused is 31 years of age
and that he was commissioned 13 May 1943, No prior service is shown.

6o The court was legally constituted and had jurisdiction of
the person and offenses.s No errors injuriously affecting the sube
stantial rights of accused were committed during the trial. The

-Board of Review is of the opinion that the recard of trial is legally
sufficient to support the findings of guilty :.nd the sentence.

7. Confinement in Eastern Branch, United States Disciplinary

Barraks, Greenhaven, New York, 1s sathoriged by AW 42 and Cir.210,' .
WD, lh Sept. 191&3; SGCQVI’ ede '

_ Judge Adwcate

Juige Advocate

4 Z/ % Juige Advocate

-l -
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1st Ind.

*War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations, 23 MAY 1945 ~ TO: Com~
manding General, European Theater of Operations, APO 887, U, S. Army,.

l. In the case of Second Lieutenant SAMUEL COPPERMAN (0-11818L46),
Service Battery, 78th Armored Field Artillery Battalion, attention
is invited to the foregoing holding by the Board of Review that the
record of trial is legally sufficient to support the findings of guilty
and the sentence, which holding is hereby approveds Under the pro=
visions of Article of War 5034, you now have authority to order executlon
of the sentence,

2, When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement,
The file number of the record in this office is CM ETQ 11072, For con=
venience of reference, please place that mumber in brackets at the end

of the order: (CM ET0 11072).

: B 7 L. McNEIL, -
Briga.dier General, Umted States
Assistant Judge Advocate General, ™!

( Sentence ordered exscuted. GCMO 188, ETO, 29 May 1945),

gy 11072
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Branch Office of The Judge 4dvocate Genersal
with the °
furopean Theater of Operations
APO 887
A s 4343
BOLED G 1sVIE K0, 1 %“ vy
Cil ©WT0 11075
UNITED "STATHHS g IX AIR FORCE S&hVICw COULILAKRD
' ) Trial by GCii, convened at AFC
. ) 149, U, S. aArmy, 21 April 1945,

Private ARTHUR L. CHESAK ) Sentence: Dishonorable discharge,
(16035198), Headquarters ) total forfeitures and coafinexent
and Headguarters Squadron, ) at hard labor for 10 years,
Ninth 4ir Force Advanced ) Eastern Branch, United States
Depot Area Command ' g - Disciplinary Barracks, Greenhaven,

New York.

HOLDING oy BOARD OF REVASW §O. 1
RITiA, BURROW and STEVENS, Judge &dvocates

1. The record of trial in the case of the soldiler
named above has been examined by the Board of Keview,

A

2. CHARGE AND SPECIFICATICN:

Title to the blouse stelen by accused aid not
pass to Technical Sergeant John G. liegyesi by virtue of
his act of reclaiming same from the supply sergeant of
his Group as salvage and causing the same to be altered
into a jacket. Unserviceable property remains property
of the Unlted States and disposition of same must be made
pursuant to the directions of Army Regulations (AK 30-
2145, 2 September 1942). -The proved circumstances of
the theft warranted the court in inferring that the blouse
was property of the United States furnished and intended
for the military service thereof and that it possessed
value of less than $20 (iCli, 1928, par.150i, p.1565).
Accused's guilt was clearly established (Cw ZT0 579,
Fazioj Ci. LTO 960, Fazio, Peteet and Nelson).

T CCTI[I:NT\AL
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3¢, ADDITICNAL CHAKRGH ALy SPECIFICATICUNS

) a. Accused's pretrial statement (R29; Pros.
Ex.G-1, compeosed of pages la,lb,lc, and le) was properly
admitted in evidence as a voluntary statement. Centain
0'3rien, who was investigating accused's activities in
connection with gasoline thefts and sales had previously
interrogated accused as to the source of funds which ac-
cused had transmitted to his parents in the United states
(R26,44,45,63), Accused asserted that he had won thenm
through gambling activities (45,63). Thereupon Captain
O'Brien informed him: ‘

Y] will find out. I will verify that
when I write home to your folks and see
if that is what you told them" (R63).

dccused then stated "he wanted to get it off
his chest" and proceeded to dictate the statement (R46),
The evidence 1is clegr.that Captain 0'Brien was exceedingly
careful in familiarizing accused with his rights under
the 24th Article of War and that except for the quoted
decldration of Captain 0'Brien there is no inference or
suggestion that he exercised improper influence upon
accused in order to secure the confession. The ultimate
question for determination by the court was whether ac-
cused voluntarily gave the ctatement. Thilis was one of

" law and fact and its determination was peculiarly within

the function of the court. Upon appellate review the
questions are whether there was substantial evidence before
the court that accused did not act under force and compul-
sion when he gave the statement and whether the court abused
its judicial discretion in determining the first of tnese
two questions. A careful analysis of the evidence con-

~vinces the Board of Review that the first question must

be answered in the affirmative. /ith respect to the exer-
cise of judicial discretion by the court in -reaching the
conclusion that the statement was voluntary it should be

rememhered

" x x * it is peculiarly the province of
the trial, as distinguished from the ap-
pellate, court to pass on the preliminary
proofs essential to the admission of cer-
tain kinds of evidence, such as * * *
confessions * * * " (17 CJ, sec,3582,
p.242).

0O n AL, | 11675
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There is no abuse of discretion showvn and under such cir-
cumstances the finding of the court that the statement

was voluntarily siven by accused is binding upon the

Board of Review upon appellate review (Cii uTO 5747, Harri-
son; CK ETO 7518, Bailey, et alj; Cii BT0 9268, Kills).

- b. There was adequate proof of the corpus de-'
licti to support the admission in evidence of accused's
statement with respect to the wrongful and unlawful dis-
position of” the 500 gallons of gasoline (R29; Pros.Ex.G-1).
ithe presence of Government-owned jerricans, one of wnich
was filled with gasoline, colored red, in the house or on
tne property of a French civilian, and the.presence of
numerous jerrican marks on the dirt floor of his barn, was
evidence that some irregular or wrongful disposition had
been made of Government property. It was not necessary
for this preliminary evidence to corumiect accused with the
offence. (Cki ETO 7609, Reed and Pawinskij; CH ETO 8234,
Young, et alj; CM ETO 11497, Boyd).

¢. The prosecution's evidence falled to prove
rore than a wrongful disposition of 500 gallons of gaso-
line, pronerty o the United States furnished and intended
for the military service thereof in violation of the ninth
paragrapn of the 94th Article of ‘War, 'With respect to
the nore serious offense under the 96th Article of var
(Cii BETO 8234, Young, et al), prosecution's evidence ex-
hibits the same deficlency as shown in Cii ETC 6226, Ealy
and CL. ETO 7506, Hardin. Reference is made to the holdings
in said cases for discussions of the reasons fer this con-
clusion. See also Cki ETO 11076, Wade, a companion case
to the instant one. '

d. The Board of Review may take judicial notice
of the price of gasoline as reported in the quarter-annual
report (Oct., Nov., Dec., 1944§ of the Quartermaster, Euro-
pean Theater of Operations to the Quartermaster General
under the provisions of the Act of Congress agproved 11
March 1941, c.ll; 55 Stat.31l; 18 USCA secs.411-419, commonly
known as the "Lend-Lease" Act (CKk KTO 5539, Hufendick;
Clki ETO 92568, Mills). By reference to said report it is
seen that both 73 and 80 octane petrol (gasoline) is valued
at .1934 cents per Imperial gallon. The price per United
States gallon will be 5/6 of the price per Imperial gallon
(Webster's New International Dictionary (2nd Ed.), p.1029).

gor;, i TIAL
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Theref'cre,the gallon value of the gasoline in this case -
on 22 December 1944 was ,16117 cents and the total value
of the guscline of wnich disposition was made by accused

(500 gellors &t ,16117 cents per gallon) was $00,58,

4, The maximum sentence which may be imposed upon
accused for the offenses of which he was found guilty is
dishonoreble discharge, total forfeitures snd confinement -
at hard leabor for five years, six months. The period of
confirement is determined as follows:: ' :

Charge and Specificaticn : ~ -6 months
4dditional Charge and Specification § years

Total .~ 5 years, 6 months

(lCK, 1920, par.lO4c, p.99).

5. The charge sheet shows that accused is 26 years
seven months of age and enlisted 28 October 1941 at
Sheppard Field, wWichita ralls, Texas, to serve for three
years (His service pericd is governed by the Service
Extension Act of 1941). He had no prior service.

- 6. The court was legally constituted and had juris-
diction of the person and the offenses. Except as noted,
no errors injuriously affecting the substantial rights

of accused were committed during the trial. For the
reasons stated, the Board of Review is of the opinion
that the record of trial is l=2gally sufficient to support
* the findings of gullty of the Charge and its Specification,
.and so much of the findings-of guilty of the Additional
Charge and its Specification as involves findings that
accused did, at the time and place alleged, wrongfully
and vnlawfully dispose of 500 gallons of gasoline, mili-
tary property of the United States, of a value of $80.55
in violzticn of the 94th Article of War and so much of
the sentence as provides for dishonorable discharge from
the service, forfeiture of all pay and allowances due or
to become due, and confinement at hard labor for five

years, six months.

-4-
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7. The designation of the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York as
the place of confinement is authorized (AW 423 Cir 210,
WD, 14 Sept.1943, sec.VI as amended) /

‘-‘L /é Judge Advocate

w Judge Advocate
gé(/“fé/ M.ﬁmdge Advocatev
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Branch Office of The Judge Advocate General

with the
Eurcpean Theater of (perations
APO 887
BOARD OF REVIEW NOe 1 SRS e 9
CM ETO 11076
UNITED STATES ) 3 IX AIR FORCE SERVICE COMMAIND
Ve ) Tria) by GCM, convened at Headquarters
) IX Alr Force Service Cormand, APO
Private WITBUR B. WADE ) 49, U. S. Army, 23 Aprit 1945.
(35216857 ), 1843rd Ordnance ) Sentences Dishonorable discharge,
Medium Maintenance Company, ) total forfeitures and confinement
1586th Quartermaster Group ) at bard labor for five years,
) Eastern Branch, United States Disci-
) plinary Berracks, Greerhaven, New Yorke

i

HOIDING by BOARD OF REVIEV NC. Y
"RITER, BURROW and STEVENS, Judge Advocates

e The record of tria’ in the case of the soldier named above has
been examined by the Board of Review,

2¢ ae. There is no proof of those facts which would elevate the
offense from that dencunced by the ninth paragreph of the 94th Articie
of War to the offense of interfering with the war effort in violation
of the 96th Article of War (CM FTO 823k, Young et al; CM ETO 8236,
Fleming et al; CM ETO 8599, Hart et a%)e The absence of such proof
(cM ETO 3220, aly; CM ETO 7505, Hardin; CM ETO 7609, Reed and Pawinskij;
CM ETO 9987, P 12es) does not preciude the treatment of the Speci- :
fication herein as alleging the Yesser included offense of unlawful
disposition of Government property furnished and intended for the
mitlitary service under the ninth paragraph of the 94th Artiele of Var
and it will be so considered (CM ETO 9987, Pipes). The fact that it
was Yaid under the 96th Article of War is immaterial (CM ETC 1057,
Redmond; CM ETO 3118, Prophet; CM ETO 3740, Sarders et al; CM ETO
6256' MaddOX)o ‘

WENTIAL
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be The phrase contained in the Specifications O

*500 gallons of gesoline, mitlitary property .
of the United States, vitally needed for
combat operavions®

is equivatent to the averment

"property of the United States furnished or,
intended for the mititary service thereof”,

the pertinent phrase in the ninth paragraph of the 94th Articie
of VWares Such conc'usidn is self-evidente

¢ce The clause of the Specification which cherged that
accused ) :

"3id * * & prejudice the success of the United
States forces by wrongfully and untleswfully
disposing of 500 galions of gasoline®

in suhstance charged a wrongful and untawfu' disposition of Govern-
ment gasoline, Reconstructed, the Specification alteged that .
accused '

13id wrongfully and unlawfully dispose of
"500 gallons of gasoline * % * /Theéreby/
prejudicing the success of the United States
forcest, .

d.. The Specification as above reformed (b and ¢, supra)
states an offense under the ninth paragraph of the 94th Article Qf
- War (CM ETO 9288, Mit1s). .

3¢ 2. By his confession the accused edmitted his guiit of
the sale and disposition of 500 gallons of Government gesoline
furnished and intended for the mivitary service. It is necessary
to consider whether the prosecution proved the corpus detieti of
the crime - the necessary condition precedent to the admission of-
the confession (MCM, 1928, par.114a, pe175). .

"Thls evidence of the corpus delicti need
not be sufficient of itseif to convince be-

yond a reasonsble doubt that the offense
charged has been committed, or to cover
every element of the charge, or to connect
the eccused with the offense® (Ibid.).

-2-
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13
A careful analytical study of the confused evidence of the prosecution
convinces the Board of Review that there was sufficient evidence pro-
duced on this point. The evidence showed two deliveries of gasoline
by the POL dump at the relevant times to a truck driver named Wade in
the smount of 900 (180 cans) and 500 (100 cans) gallons respectively;
that accused failed to deliver 100 jerricans (500 gallons) out of the
180 cans to his unit and represented to his commending officer that
there was a shortage of gasoline and that the dump owed the officer's
unit 100 cans; that the officer faited to secure the 100 cans when he
-sent a third soldier to the dump; and when accused was ordered by the
officer to secure the 100 cans accused thereafter appeared with 125
canse The excess of 25 cans was not explained by accused. The infere
ences from this evidence justified the conclusion that accused dis-
posed of the Y00 cans (part of the 180 cans), This showing adequately
meets the requirement as to proof of the corpus delieti (CM ETO 2185,
Nelson; CM ETO 8234, Young et al; CM ETO 12793, Crump et al).

be The question whether accused's confession was voluntary,
was under the state of the record an issue of fact for resolution by
the courte There is competent substantial evidence that it was volun-
tarily givens ‘e finding of the court wilt not be disturbed by the
Board of Review (CM ETO 1606, Sayre; CM ETO 9418, Gibbs et a1)s

lio. The court and the Board of Review may take judicia) motice
of the value of the gasolins on 22 December 1944 (M ETO 5539, Bufendicks
CM ETO 9288, Mills, supra)e By reference to the quarter-annua? report
based on the *tend-Tease® Act (Act March 11, 1941, cs)l; 55 State 313
22 USCA [11=419) of the Quartermaster, Furopean Theater of COperations,
to the Quartermaster General for the period 1 October to 31 December
1944y the value of the gasoline is determined to be $80 «58 (500 gallomns
at 164117 cents per gallon)e

" 5e¢ The record of trial is “egally sufficient to support omly
so much of the findings of gullty es involves findings that accused
did, at the time and place alleged, wrongfully and unlawfully dispose
of 500 galions of gasoline property of the United States furnished and
intended for the military service thereof of a value of $80.58 in
violation of the 9)th Artiele of War and vegally sufficient to support

the sentences : .
/ /ﬁ‘ /é - Tudge Advocate

. é_,_{n —2 ‘ ;im Judge‘ Advocate
W"im fZ Judge .Advocnte
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‘Branch Office of The Judge Advocéto Genersl

with the
Buropetn Theater of Operations
APO 887
BOA:D OF REVIEY NO. 1 o 19 MAY 1017

€M ETO 11100

A

UNITED STATSES 26TH INFAKTRY DIVISION-

Trial by GC¥, convened st APO

26’ U. 8. Army, 17 April, 1945. ‘
8entence: Dishonoradble discharge,
total forfeitures and confinexent
at hard ladbor for 20 yesrs.
Eastern Branch, United Btates
Diseiplinary Barracks, Creen-
haven, New York,

Y.

Private LEICHTOR R, FROEMMING
(37295656), Cempany I, 101st
Infantry _

Nt Yl s Nl \l Nl o ol otV

ROLDING by BOARD OF REVIEW RO, 1
RITER, DBURROW and STEV:KS, Judge Advocates

1. The record of trial in the case of the soldier
named above has been examined by the Board of Review and
found legally sufficient to support the findings of guilty.

2. Accused in two specifications was charged with

. shooting himself in the foot with a rifle on two separate
occasions "thereby unfitting himself for the full performance
of military service", The evidence showsd that the wounds '
were not of sufficient seriousness to constitute mayhenm,
Keither wag it alleged or proved that eithsr of the woumis

was self-inflicted with intent to svoid hasardous duty (Cf:

CM RATO 464 (1943), II Bull.JAG 4£8),

"However, the present charge does not fall
within either of thess categories. 1t is
necessary to resort to the f‘custom of the
service' to determine the appropriate maxi-

PTAINS T
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mum ounishment (MCM, 1928, par,104¢c). It is

" the custom of the service, where no limitation
is provided, to follow Congressional expression
of what ccnstitutes anpropriate punishment
(Cv 199369 (1932), 4 B.R. 37,42). Applyirg
that rule to this case, it appears that the
self-irflicted injury more closely resembles
the type cf injuries described in 18 U.S.C.
462 than it does mayhem, and therefore, that

. the maximum punishment of 7 years! confirement
prescribed in this Federal statute should ’
serve as a guide where the self-inflicted
wounds are not of such an extent and nature
as tc constitute mayhem, and-there are nc addi-
"ticral elements which may render the offense
as charged and established, a more serious cne
than that coptemplated by the form of specifi-
catiocn used in the present case" (CM 272044 11045))

Therefore the-Board of Review is of the opinion that the record
~of trial is lepally sufficient to support only so much of ‘the
senterce as involves dishonorable discharge, total forfeitures
and cenfirement at hard labor for 14 years,

B. FRANKLIN RITER '

Jucdge Advocate

Wm., F. Burrow
.t : : > Judge Advocate

EDWARD L. STEVENS, JR. - Judge Advocste
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. Branch Office of The Judge Advocate General

with the . | .
Xuropean 'rhea'far
APQ - 887
BOARD OF RIVIEW NVe 3 .
&I ¥TO 11116
UNITED STATZES 3 79TH INFANTRY DIVISION
. Yo ) Trial by GCM, convened at Schinveld,
) Holland, 13 larch 1945 Sentences
Private First Class WILLIAM R. ) Dishonorable discharge, total for-
PURNELL (34607837), Company X, ) feitures and confinement at hard
313%th Infantrye. ) labor for life. Easterm Branch,
o ) Thited States Diseciplinary Barracks,
) Greenhaven, Naw Yorke

HOLDING by BOARD OF REVIEW NO. 3
SIEEPER, SHERUAN and IEWEY, Judge Advocates

le The record of trial in the case of the soldier named above Bas been
examined Yy the Board of Review, - A

2, Accused was tried upon the following Charge and Specificaticms
CHARGE: Violation of the 58th Article of Ware

Specifications: In that Private Mirst Class Williem R.
~ Purnell, Company *I*, 313th Infantry, 41d, near Seltz, -

Bas Rhin, France on.ll Decemdexr 194), desert the
service of the United States by absenting himself witout .
proper leave from his organizaticn, with intent to avoid
hazardous duty, to wits combat with the enemy, and 444
remain absent in desertion until his return to military
control near Hageneau, Das Rhin, France ca 21 January -
195« : ’

B pleaded not guilty and, two-thirds of ths members of ths court present

at the time the vote was taksn concurring,was found guilty of the Charge and
Specifications. No evidence of previous convictioms was introduceds Three=~
fourths of the members of tha court concurring at the time the vote was

taken, hs was santenced to Ye dishonoreBly discharged ths ssrvice, to forfeit

all pay and allowances dus or to Become due, and to be confined at hard

labor, at such place as the reviewing authority may direct, for the term of

his natural lifs. Ths reviewing authority approved the sentence, designated

the Bastern Branch, tThited States Disciplinary Parracks, Greenhaven, Naw _
York, as the place of confinement, and withlield the order directing en@ﬁl( ;

_CONMDENTIAL . -
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of the sentcnee pursuant to Article of War 50%.

3. The evidence for the prosecution shows that during the efternoon of
13 December 1944 the First Battalion of the 512th Infantry captured the town
of Soufflenheinm against enemy resistance. That evening or nizht, Company I
of the313th Infantry, of which accused was a meuber, moved into the towm
.under sniper fire, and most of accused's platoon slept "sitting up" in a
large room inside the town (R6,9). Accused was present with the company
that night (H1l). On the morning of 1k December the compeny corrender
explained the tactical situation to accused's nlatoon leaders The company
wag to "jump off® across a bridge which had been blowm by the eneny delaying
force in almost the center of the tom, clean out the remzinder of the tom
on the other side of the river or stream, and then icve inte the town of
Seliz as far as possible (R6-7,9)e The company moved out, crocsed the
wreckage of the bridge end moved into soie woods on the other side of the
river. 'When accused's squad leader put his squad in position, accused was
nissing (R6,9). Ee wag last .teen with his squad by cne of 'bha renbers of
the company ,just after crossing the strcam in the towm (R10). Ilis platoon
leader checked the area, including the positions in the woods, as well as
vhrough the commpany. When accused was not found, his absence wag reported
to the executive officer who reported it to the compeny commander (35,9)e
The company did not encounter the enery resistance which had been expected
in the town of Soufflenheim because the eneuny delaying force apparently had
left during the night (R6~7). Accused's platcon first encountered the
?nex)xv that day at Seltz. France, which. was eight kilometres from Soui'flenheim

R9).

Accused's company commander and a technical sergeant, who acted as both
platoon sergeant and platoon leader, edch testified that accused had no
permissdon to be absent from his campany on 14 Decermber, and that he remsined
absent without authority from 14 December 1944 to 21 January 1945 (R6-7,10)
X staff sergeant of his company testified that he did not see accused present
with the caompany between 14 December apd 21 January (R11-12).

It was expresdly stlpﬁlated between accused, defense counsel and the
prosecution that accused returned to military contrel at Ha{;enau, Bas Rhin.
Trance, on 21 J’anuary 19)5 (R12), _

L The accused, after his rights as a witness were fully explained to
him, elected to romain i lent and no evidence was introduced in his tchalf
(m2-13).

5. The evidence shows that on the morning of 1L December 194l accused
absented himself without leave from his platoon and campany et a time when
his company was expecting enemy fire momentarily and was moving forward
in a town which had been captured from the enemy the preceding day and in
which sniper fire had been ercountered by accused's company the night beforee .
B remained absent without authority for 38 days,.until 21 January 195
The circtmstances surrounding his absence leave nc doubt that he was fully
aware of the tactical situation of his orgenization. The evidence fully
supports the court's finding that he left his organization with a t e:q, 116

R "'!i"?,‘ -
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existing intent to avoid combat with the enemy as chargsd (cu ETO 71;3,3.
Gogoly CMI ETO 5953, lyersy Ci ETO 5293, Killen; CM EIO 10443, M
6. The charge sheet shows that accused is 2] years and 11 months of

age, and was inducted 27 February 1943 at Caup Croft, South Carolinae
No prior service is showne :

7. The court was M gally constitutedand had jurisdiction of the person
and offense., NO errors injuriously affecting the substantial rights of
accused were committed during the triale The Board of Review is of the
opinicn that the record of triel 1is legelly sufficient to support the
findings of guilty and the sentencee

8. The penalty for desertion in time of war is death or such other
punishment as a court-martial mey direct (AW 58), The designation of
the Eastern Branch, Thited States Disciplinary Barracks, Greenhaven, New-
York, as the place of confinement, is authorized (AW 42; Cir.210, ".U.

14 Sept 19143, sec VY, as amended).

Judge Advocats

// | /
W /J&LM Judge Advocate

/
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Branch Office of. The Judge Advocate General
with the
Furopean Theater
APO 387
BOAR . RE )e J
PR OF. EVIET 10, § 31 AUG 1045
- CM ETO 11151
UNITED STATES )  DELTA BASE SECTION, CO'LTNICATIONS
' ; ZONE, TUROPTAN THRATTR OF OPERATIONS
Ve
: ) Trial by GCM, convened at Marseille,
Private REGINALD P. BRYANT ) TFrance, 9, 10 MYarch 1945, Sentence:
(32L38200), 3068th Quartermaster ) Dishonorable discharge, total for-
Salvage Repair Cormpany ) feitures and confinement at hard
‘ ) labor for life. (Place of confine-
}  ment not.designated).

. HOLDING by BOARD OF PEVIEY NO, 5
HILL, EVINS and JULIAN, Judge Advocates

le The récord of trial in the case of the soldier named aborve has
- been examined by the Board of Review,

2e Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of ar,

. Specification: <In that Private Reginald Ray Bryant,
3068th Quartermaster Salvagz Repair Company,
did, at Dijon, France, on or zbout 7 November
194);, with malice aforethought, willfully,
deliberately, feloniously, unlawfully, and
with premeditation kill one 1. ROLAND MARTINOT,
a human beinz, by shooting him with a pistol,

He pleaded not gnilty and, all the members of the court present at the time

the vote was taken concurring, was found guilty of the Charge =nd Specifica-

tion. Dvidence was introduced of one previous conviction by special court
martial for using profane language and being disorderly in camp and for

© failing to obey a command of 2 superior officer, in violation of Article of

War 96, Tiree-fourths of the membersof the court present when the vote was

taken concurring, he was sentenced to be dishcnorably cdischarged the service,

LonfiDehtn _ - ,'11151
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tc forfeit all pay and allowances due or to become due and to he confined
at hard labor, at such vlace as the reviewing authority may direct, for the
term of his natural life. The reviewing autiiority, the Commanding General
Delta Base Section approved the sentence and, without designating a place
of confinement, forwardsd the record of trlal for action under Article of

Har 18

- 3 The evidence for the prosecution show3 that on the evening of 7
November 1945 accused entered the restaurant of Monsieur Roland Martinot at
15 Rue de L'lle, Dijon, France (R22,33,L42), There were about twenty people
present in the cafe at this time, inecluding other colored soldiers and French
civilians (R37)s Accused offered the proprietor and a waitress, Madame
Therese Gavoille, a drink, from a bottle of Mousseux, that he carried with
him, He then signed the servicermen's food register and asked to be served
dinner, After eating, upon being presented with the bill by the waitress,
he refused to pay (R22,23)e. The proprietor, Monsieur Martinot, then ap-
proached accused and asked him why he would not pay the bill and said, "If
you do not pay, you leave immediately" (R23). He jokingly told Bryant that
if he did not pay that he would take his raincoate They seemed to argue
about the bill but to avold a public scene the proprietor took accused into
an adjoining room. They remained there for about five mirutes and upon re-
entering the cafe accused was asked again to pay the Uill andhe agzin
refused, whereupon Martinot "took him by the arm and put him out" (R35),.
Martinot fastened the door inside by a bolt or latch (R2L). As accused was
ejected he was wearing his raincoat (R3L). He remained outside for a few
mimites but when a civilian customer was let out by Martinot, accused tried
to push his way back inside but was prevented (R2L,3L)e In resisting
accused's re-entry into the cafe Martinot was pulled outside, He remained
. there a few minutes talking with accused. A shot was then heard and Martinot
ren inside and exclaimed "Therese, he killed me" (R25,31,36,LL). Martinot-
fell on the floor (R1lL,25,26,36).

Shortly after this occurrence two civilian doctors examined the
boé,y of Roland Martinot and found that he was dead. An autopsy disclosed
that a bullet had pierced the abdomen and hear} of deceased and was the
direct cause of his death (R11-19).

An investigation of the homicide resulted in accused meking a
voluntary sworn statement, wherein he admitted shooting and killing Martinot,
He added, however, that he did so in self-defense, as Martinot pushed him
ontside, "reached in or towards his pocket", and frightened hime This
statement was received in evidence, without objection hy defense (R6L; =~

“Pros.Fx,10) SR

e Accused, after his rights as a witness were explained to him,
" elected to make an unsworn statement, through counzel, in substance as
follows: Martinot knew that accused was armed but notwithstanding this
fact he pursued him into the street. Deceased was the aggressor, He was
a young and vigorous man and a member of the Maquis, an organization of
guerills fighters, which sprang up jus*t prior to the invasion of Frances
Accused insisted that Martinot possessed superior force (R9L,95).

R o - . 11151
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It was stipuleted between counsel for the prosecition and
defense, the accused consenting thereto, that if available as a witness
lindame Odette lMartinot, wife of deceased, would testify that about a week
previous to the homicide, accused visited the cafe and showsd har end her
husband a small pistel which he stated he always carried with him (R96).

Private First Class Roosevelt Young, a member of the same
‘organization as accused, testified that following an argument between
Martinot and Bryant, the Frenchman grabted accused hy thé collar vith one
hand, put his other hand in his right hip pocket, and nushed Bryant out
"the door. ‘The Frenchman seemed to be the aggresscr and was angry whereas
accused did not appear engry (R97-100).

Private Wicholas G, Yarborough, also of the 3068th Quartermaster
Salvagze Renair Company, corroborated the 4testimony given by Younz, He
admitted on cross-examination that at thz time he signed a statement regarding
the homicide"that he did not mention the fact that he observed Martinot put
his hand in his pocket and also that he later talked with members of his :
. organization regarding the case. He was a friend of accused (R100-10L).

5e lurder is the unlawful killing of a human being with malice afore-
thought (MCl, 1928, par.1lla, pe162). The word "unlawful", as used in the
above definition, means without legal justification or excuse., The term
"malice", in legal contemplation, does not necessarily mean hatred or
persongl ill-wlll towards the person killed, nor an actual intent to take
‘his 1ife (MCM, 1928, supra) and is implied ‘Wwhere no considerable provocation
appears, and all the circrastances show an. abandoned and malisnant heart®
(26 Am, Jur. sec.ll, p.186), : ' .

"Malice is presumad from the use of a.
deadly weapon" (MCM,. 1928, par.ll2a,
, p'.llo‘{. ' B :

In the instant cgse the evidence conclusively establishes that
accused shot and killed lonsieur Roland Martinot at®the time and place and
under the cilrcumstances allegeds. Accused admitted firing the fatal shot,
However, the defense attempted to show in justification of his action that
the deceased was the eggressor and that accused fired in self-defense,

Two of accused's friends and members of his organization testified that

they saw Martinot put hishand in his hip pocket, implying thereby that he -
might be reaching for a pistol or other weapon, However, none of the

- witnesses for the prosecution testified to seeing deceased make any such
threatening motions or gestures, Five of the latter were elther eyewitnesses
to the shooting or to the events leading up to the kllling, Questions ccn-
cerning the credibllity of witnesses and disputes of fact are issuef for the
sole deternination of the court and such determinations, where supported by
substantial evidence, may not be disturbed by the Board of Review (CM ETO
1953, Lewis; Cil FTO 5561, Holden and Spencer and authorities cited therein),
Aceusedis conriction of the crime of murder is therefore legally sustained
Ci B0 LL97, DeVryser;-Cif TT0 6229 Creech; CM "'TO 8691, Heerd; Cif TTO 929L,
Yalorter). o :

'LI‘
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Se¢ The charge sheet shows that accused is 2l ycars.andkten menths
of age and was inducted 26 Auzust 1912, at Fort Jay, lew York. e had no
prior service, : . :

6+ The pvenelty for murder is death or 1life imprisonment, as tha
court-martial may direct (AW 92). Confinement in a penitentiary is
anthorized for the crime of murder by Article of iar L2 and sections 279
and 330, Federal Criminal Code (12 usca L5k, 567)s The United States
Penitentiary, Lewlsburg, Pennsylvania should be designated as the place
of confinement (Cir.229, WD, 8 June 19LL, seceIl, pars. 1b (L), 3b)e

Judge Advocate

Judge Advocate

’éfiz%zf*jyy/§2*‘lza“‘/ﬁudge Advocate
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Branch Office of The Judge Advocste General
with.the
European Theater of Operations
APO 887

B 1545
BOARD OF REVIEW NOa 3

CM ETO 11170

UNITED STATES 3 XII TACTICAL AIR COLL'ATD
Ve ) Trial by GCll, convened at Headquarters,
: ) 42n3 Bomb Wing, APO 374, U. S. Army,

Second Lieutenent STANIEY B, ) 23 February 1945, Sentence: Dis-
TUCEER (0-709861), 432nd ) missal and total forfeitures.
Bombardment Squadron (iledium),) ‘ \
17th Bamberdment Group g

HOIDING by BCARD CF REVIEW NO, 3
SIEEFER, SHERMAN and DEWEY, Judge Advocates

l, The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Brench Office of The Judge Advocate General with the European Theater
of Operations. ' :

2o Accused was tried upon the following charges and specifil-
cationss

CHARGE I: Violation of '@:he 6lst Article of Ware

Specification 13 In that Second Lieutenant Stanley
B. Tucker, 432nd Bombardment Squadron (Medium),
17th Bombardment Group (Medium), did, without
proper leave, absent himself from station at
Dijon Air Base, nesr Dijon, France, from about
0900 hours 1 January 1946 to sbout 1930 hours,
1 January 18945,

DONFIDENTIAL
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Specification 2t In that * * * did, at Dijon Alr
Base, near Dijon, France, on or about 1
January 1845, feil to repair at the fixed
time to the properly appointed place of
Briefirge.

Specificetion 3: In that * * * 3id, at Dijon Air
Base, near Dijcn, France on or about 1
January 1945 fail to repair at the fixed
time to the properly appointed plece for
participation in an amerial combat missione

CHARGE Il: Violastion of the 96th Article of Ware

Specification: In that * * * was at Dijon, France,
on or sbout 1 January 1945, drunk in uniforn
in e public place, to wit, The Allied Officer’s
Club, Dijon, France.

L
He pleaded guilty Yo Charge II and its Specification, not guilty to
Charge I and its specifications, and was found guilty of all charges
end specificationse No evidence of previous convictions was introducede.
He was sentenced to be dismissed the service, to forfeit all pay end
allowances dus or to become due, and to be confined at hard labor, at
such place as the reviewing authority may direct, for one year. The
reviewing auvthority, the Cormmarding General, XII Tactical Air Cormmand,
Us S. Ary, approved the sentence but remitted so much thereof as per=-
tains to confinerent at herd labore The confirming euthority, the
Commend ing General, European Theater of Operations, confirmed the
sentence, although cheracterizing it as wholly iradequate punishment
for an officer guilty of such grave offenses, and forwarded the record
of trial for action pursuant to the provisions of Article of War 50%.

3+ The evigence for the prosecution shows that on 31 December
1944, sccused was a pilot with a bombardment squadron at Dijon Alr
Base in France, with which he had completed four combat missionse’
Schedules indicating persornel who were to go on missions, and times
of briefing, were posted on the squadron bulletin board, which all
officers were required to read at night and mornings. All persomnel
going on misslions were required to attend briefings, end were trans-
ported by truck from headquarters to the briefirg roome Squedron members
who were scheduled for missions could not leave the orgenization area,
and coculd not stay eway overnight without permission from the squadron
commander (R6-11,20)s If a particular mission of the squedron was
canceled, the schedule for that mission became the tentative schedule
for the following day. Accused's neme did not appear on & mission
originally scheduled for 31 December 1944, which was canceled about

e 1
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A

11:00 am that day. However, at about 4:00 pm on 31 December his name .
was edded in ink to the schedule on the bulletin board as co-pilot

" of a plene for a mission on 1 January 1945, and & newly typed schedule
showing his neme, and regular briefing time et 10:15 am on 1 Januery,

was put on the board about 30 mirutes later (r12,15-16,18-19,20-213
PI‘OS.EX.].).

Accused left the post at about 4:30 or §:C0 pm on 31 December
with three other officerse Pricr 4o lesving he mentioned that he was
not on a mission the next day and did not have to return to cemp early. |
‘They arrived at the Allied Officers' Club in Dijon at asbout 6:00 pm
(R25)e The club was crowded that evening with French, British and
American officers, and civilian guests (R24,31; Pros.Ex.S). Accused
drank before and after he had dimner, Sometime between 8:00 and 10:30
pn the operations officer of his squadron talked with him and asked if
he knew he was scheduled for & mission the next daye. Accused stated
that he wished to talk about it, and that he did not want to fly with
the pilet with whom he was scheduled to fly. The operations officer
edviced him that the schedule would stand (R14,16,27), The operations
officer testified that at the time of this conversation accused hed a
drink in his hand and "had the eppearence of being drunk", although
he recognized the witness (R17). Other witnesses testified that at
‘thic time acoused was "very drunk" or "awfull drunk", and "3id not know
much what he wes doirg and had a starey-eyed look" (R24 26,28)s He
wes not disorderly (B26). By 11:00 pm accused had "pasced out" and
had been assisted upstairs to bed (R23,25,29). At sbout 2:00 am some
friends tried to get him back to the stetion and got him in & car,
but eccused went back into the club (R23,26).

On the mornirg of 1 January the reguler briefing time was set
up en hour to 9115 am, Accused was not present for the briefing, or
for the mission, which probably took off about 11:C0 am, and his plane
did not go on the mission (R7-8,12-13,21). He had no permission to be
absent, end wes not seen by his cormending officer on 1 Ja.nuary (R7-8,10).

In a sworn statement given by accused on 4 January to the in=-
vestig;a.’cing officer, after the 24th Article of War had been read to him,
accused stated that before leeving the base on 31 December he exemined:
the bulletin board at ebout 3100 pm end saw that he was not on the
mission originally scheduled for 31 Dedember, which schedule under the
prractice of the organization would be carried over until the next day -
without cheange. He admitted going to the olub et Dijon and drinking
cognac after supper until about 8:00 pm, after which he hal no recol-
lection of meeting his operations officer or enythirg else that trenspired
the balance of the evening. He awoke at about 10:00 em on 1 January,
feeling "decidedly ill", "He.endeavored to contect his squadron by

-3~ 113 %
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N N ]
telephone several times without success. He remaired at the "hotel"
until late afternoon until he felt able to return, and arrived at
his squedron at 7130 pm on 1 January (R30=31; ProseExe2).

4, After having his rights as a witness explaired to him, ac-

cused elected to testify under oath (R31)s He was 24 years of age

end single, end enlisted in the Air Corps 3 January 1542, He was
cormissioned 8 February 1944, and has been with his present squadron .
" since 20 December 1544, He flew eight missions with another bomb
group, besides the four missions with his present squadron. He ex-
amired the bulletin board before leavirg for Dijon on 31 December

and saw that the date on the schedule for 31 Decerber, on which his
name did not aprear, had been crossed out and changed to make the

same tentative schedule for 1 Januarye. He knew that actual mission .
schedules wore not posted generally until very late in the evering,
scmetimes at 10:C0 or 12:00 pm and sometimes as lete as 2:00 am,

He kmew the schedule he reed was only tentative, and subject to changs,
and knew it was his duby to examine the bulletin board "when the
combat mission comes in no matter what time it is". At the officers!':
club he hed red wine with his meal, and after dirmer he drank cognac
and a drink called "B~26" until about 8:20 pme He had no recollection
of meeting the operations officer in the club, and haed no criticism
of the pilct with whom he was schedulsd to fly on 1 Jenuarye. His

next recollection after 8:20 was waking up the next morning with a
sick stomach, He could not get a telephone call through to his squadron
and assumed he hed a day off. "He went back to bed and slept until
4:00 or 4:30 pm and then "hitch-hiked™ back to camp, arriving about
7300 or 7230 in the evening (R32-39).

On behalf of accused, First Lieutenant Richard L. Weismen
testified that he thought sccused to be a "very swell fellow", of
very good character, and a very good pilot (R39=40),

S5+ The evidence for the prosecutlion, &as supplemented by accused's
testimony end his plea of guilty to Charge II and its Specification,
leaves no doubt as to accused's gullt: of both charges and their
specificationss It 1s clear that sccused's failure to resd the squedron
bulletin board, as he admitted he was required to do, does not excuse
his failure to repair for the briefing and mission, as allegell in
- Specifications 2 and 3, Charge I (CM 248497, III Bull, JAG 233).

) 6s The defense moved to strike Specifications 2 and 3 of Charge I
on the ground thet they were an unreasonable multiplication of charges
within the meaning of paregraph 27, Manual for Courts-Martial, 1928,
pege 17, since they allege fallures to repair at times within the
pericd of the absence without leave alleged in Specification 1 of
Cherge I, The court was correct in overruling this motion. A combat
bombing mission, and briefing operations preceding it, are not routine
scheduled duties within the meening of the Manual, and these apeoiI14
fications tend to explaln the gravity of an a.bsence without leave
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of otherwise relatively little seriousmess (CM 243535, Gordom, 28
BeRe 1 (1944))e Even if there were a multiplication of charges, the
error is harmless since any one of the specificetions supports the
sentence (CM 249636, III Bull, JAG 2343 CM 267382, IV Bull. JAG 53).

7. The charge sheet shows that accused is 24 years and nine
months of age, and was commissioned 8 February 1944, Accused has
submitted a request for clemsncy, which is attaeched to the record
of trial,

8. The court was legally constituted and hed jurisdiction of
the person ard offenses, No errors injuriously affecting the sub-
stantial rights of accused wore committed during the triale The
Board of Review 1s of the opinion that the record of triasl is legally
sufficlent to support the findings of guilty and the sentence as
approved. ,

9 Dismissu.l and total forfeitures are authorized punishments
for an officer upon comviction of a vioclation of Artiocle of War 61
or Article of Wer 96,

Judge Adrvocate

40(‘0’4‘4 I \/{’4/”"""1 Judge .Advoco:bo
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~ 1st Ind.

,War Department, Branch Office of 'rhq, Jjﬁfaﬁﬁwa“ General with the
European Theater of Operations, T0: Commanding
General, United States Forces, European Theater, APO 887, U, S. Army,

1. In the case of Second Lieutenant STANIEY B. TUCKER (0-709861),

"~ 432nd Bombardment Squadron (Medium), 17th Bombardment Group (Medium),

attention is invited to the foregoing holding by the Board of Review
that the record eof trial is legally sufficient te suppert the findings
of gullty and the sentence, which holding is hereby approved. Under
the provisions of Article of War 505, you now have uut.hority to erder
executian of the sentence.

: . '@ When cepies of the published order are forwarded to this office,
they should be accompanied by the faregoing holding and this indorsement.

The file nunrber of the record in this effice is CM ETO 11170, Fer con-

venience of reference, please place that number in brackets at the end

- of the order (Cll ETO 11170)

L . . C. MeNEIL,
Brigadier Gcnenl , United States
Auistant Judgo Advocato Gmml

( Sentence ordorcd executed, GCMD 273, ETO, 17 July 1945).
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
4APO 837
BOARD OF REVIEW NO. 2 18 MAY 1945
CM ETO 11173 ’ \
UNITED i STATES ) 104TH INFANTRY DIVISION
v ) B
Ve ) Trial by GCM, comnvened at Halle,
o ) Germany, 29 April 1945. Sentence:
Private MILTON X. JENKINS - ) Dishonorable discharge, total for—
(39270341), Headquarters ) feitures and confinement at hard
Company, 2nd Battalion, ) labor for life. Lastermn Branch,
413th Infantry Regiment ) United States Disciplinary Barracks,
. ) Greenhaven, New York.

HOLDING by BOARD COF R-VIGW NO. 2
VAN BINSCHOTEN, HILL and JULIAN, Judge advocates

)

1. The record of trial in the case of the soldier named above has
been examined by the Board of Eeview,

2, hccused was tried upon -the following Charge and Specification:
CHARGE: Violation of the 58th Article of War.

Specification: In that Private Milton E, Jenkins,
Head- uarters Company, Second Battalion, Four
Hundred Thirteenth Infantry, did, near Chartres,
France, on or about 14 October 1944, desert the
service of the United States and did remain
absent in desertion until on or about 8 “arch

1945,

He pleaded not guilty and, three-fourths of the members of the court
present mhen the vote was taken concurring, was found guilty of the
Specification excepts the words "14 Cctober 1944", substituting there-
for the words "19 October 1944", of the excepted words not guilty,

of the substituted words guilty, and guilty of the Char:e. "Evidence
was.introduced of two previous convictions each by special court-
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martial, one for absence without leave for 82 days in violation’

of Article of War 61, and one for breaking parole and for absence

without leave for one day in violation of Articles of War 96 and

61 respectively. Three-fourths of the members of the court

present when the vote was taken concurring, he was sentenced to be

dishonorably discharged the service, to forfeit all pay and allow=-

ances due or to become due and to be confined at hard labor at such

place 2s the reviewing authority may direct, for the term of his

natural life., The reviewing authority approved the sentence, desig-

nated the Lastern Branch, United States Disciplinary Barracks, Green-
- haven, New York, as the place of confinement and forwarded the record

of trial pursyant to Article of iar 50%. '

3. The prosecution's evidence shows that on 14 October 1944,

accused was on detached service from his organization as a member of .
a provisional trucking company set up by the division in the vicinity
of Chartres, France (R7) to drive trucks on the Red Ball route (R1l,
12). This group consisted of about 220 men (R13). A copy of the
division order dated 4 October 1944, placing accused on detached service
from Headquarters, 2nd Battalion, 104th Infantry Livision, effective "on
or about" 29 September 1944, was placed in evidence without objection
(R7; Pros.Ex.l). This provisional corpany was disbanded about 14
October (R7). Accused was not given permission to be absent on that
or any subsequent date. No passes were given out except for periods
of four to eight hours to two places, Chartres or Dreux (R8,13).
The last pass was given out 14 October and the area was abandoned 19
October (R13). Accused was one of some eight members of his unit who
were detached for this service and all of whom returned 14 or 15
October except accused who was not seen again until about 8 March
1945 in custody of military police (R9,10). At no time between 14
October 1944 and 8 March 1945 was he' given permission to be absent
(R9,15). Vhen the provisional company was disbanded about 14 October
1944, notice was placed on the bulletin board to the men returning,

~ to check in at the orderly room where they were told to report back
to their organization and an effort was macde in their small area, to
inform each ore that they were disbanding (R1l). It was several days
before all of the company had checked out and gone back to the
division (R12) and the records of the grovisional company were then des-
troyed. When all the trucks had been checked in, the area was searched
and disbanded leaving nothing nor anybody (R14). Accused's organization
moved from its previous location around 20 October 1944, into Belgium -
and from there to Aachen, Germany, in the first part of November. - '

b The defense called no witnesses and accused . dvised of his
rights as a witness, elected to remain silent (R16).

-2
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v

5 "Desertion is absence without leave accom~
© panied by the incention not to return .

#* % % If the condition of absence without
leave is much prolonged and there is no
satisfactory explanation of it, the court
will be justified in inferring from that
alone an intent to remain permanently
absent" (HCM, 1928, par.130a, pp.l42-143).

Accused's duty as a driver with the provisional trucking
company, with that of some eight other men from his organization,
terminated on or shortly after 14 October 1944 when it was disbanded
and they were ordered back to their regular place of duty where all
except accused were accounted for. All trucks were checked in, the
area searched and nothingror anybody remained. Accused was not
present until some 140 days later. His absence was unauthorized and
unexplained. The court could take judicial notice that the
surrounding country was dotted with military posts where accused
could have surrendered if he had so desired. Under the circumstances
his prolonged arid unexplained absence shows a clear intention not
to return to his place of duty and the co was Justified in so
finding (C ETO 1549, Copprue et al; CM E ‘%; 'Don.nell)

6.  The charge sheet shows accused is 28 years and seven
months of age. He was inducted, without prior service, on 12
December 1942, ’

7. The court was legally constituted and had Jurisdiction of
the person and offense. No errors injuriously affecting the sub-
stantial rights of the accused were comitted during the trial.
The Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sen-
tence.

8, The penalty for desertion in time of war.is death or such
other punishment as a court-martisl may direct (AW 58). The desig-
nation of the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York as the place of confinement, is authorized (AW 42;
Cir.210, WD, 14 Sept. 1943, sec.VI, as amended).

%’C}’S Judge Advocate

Judge Advocato

(CLI%\AA/Q M/éM/ Judge Advocato

n(*ur'nEHT!'
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Branch Office of The Judge Advocate General
with the
European Theater of Cperations
» APO 887

—_ 8 JUN 1e:5
BOARD CF REVIEW 1O, 1

Cl ETC 11178

UNITED STATES CHANNEL BASE CECTION,
COMMINICATICNS ZONE,
Ve LUROFEAN TIEIATER OF OPIDLATIONS
Private VICTOR ORTIZ

(30405077), 3269th Quartermaster
Service Company

Trial by GCH, convened at
Lille, Nord, France, 1,2
and 3 Narch 1945, Sentence:
To be hanged by the neck
until dead,

LY

HOLDING by BOARD OF REVIEY NO. 1
RITER, BURROY, and STEVENS, Judge Advocates

1. The record of *rial in the case of the soldier named above
has been examined by the Board of Review and the Board submits -this,
its holding, to the Assistant Judge Advocate General in charge of
the Branch Office of the Judge Advocate General with the Furopean
Theater of Operations,

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of War

Specifications In that Private Victor (NMI) Ortiz,
3269th Quartermaster Service Company, did, at
Marquette, France, on or about 28 January 1945,
with malice aforethought, willfully, deliberately,
feloniously, unlawfully, and with premeditation

. ki1l one Captain Ignacio Bonit, 3269th Quarter-
master Service Company, & human being by shooting
him with a carbine, Ml, +30 caliber,

He pleaded not guilty and, all of the members of the court present
- &t the time the vote was taken concurring, was found gullty of the
charges and specification, No evidence of previous convictions was
" introduced, A1l of the members of the court present at the time the
- vote was taken concurring, he was sentenced to be hanged by the neck

mngﬂM f_a11178»
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~until dead. The reviewing authority, the Commanding General,
Channel Base fection, Communications Zone, European Theater of
Operations, approved the sentence and forwarded the record of
trial for action under Article of iar 48, The confirming
authority, the Commanding Genersl, European Theater of Operations,
confirmed the sentence and withheld the order directing execution
thereof pursuant to Article of War 503,

3¢ The evidence for the prosecution was substantlally as
followss '

Accused, a member of a permanent guard detail (R47) of
the 3269th Quartermaster Service Company comrianded by Captain
Ignacio Bonit (R8), was assigned to Post Mo, & for the watch from
1400 to 1800 hours on 27 January 1945 and from 0200 to 0600 on
28 Jenuary (R48), At 0100 hours on 28 Januery, the sergeant of
the guard, Sergeant Ramon Ortiz, awakened accused and directed
him to get up as it was time to go on guvard again, Accused
replied that "he don't go to guard, because he has not taken a -
sleep yet", Shortly thereafter he told the sergeant that he
wanted to talk to the Captain, The sergeant ang accused, together
with another soldler, went to the company orderly room. Accused
wore only his underwear and pants, without a shirt. - They knocked
on the door and entered the room, Captain Bonit arose from his
cot, turned on the lights and returned to his cot. Accused stated
he would not do any guard duty because he "had not taken any sleep
yesterday", Captain Bonit stood up, pointed his finger at accused,
and said "You got to do the guard, because you are in the Army
now', Accused enswered: "I will not do any guard and I would
prefer you prefer charges against me", Captain Bonit then said,
"You got to go on guard and the sergeant of the guard is going
to put you down to the POL dump", As soon as Captain Bonit
finished, accused, at sbout 0115 hours, left the orderly room
without saluting, About five seconds later, the sergeant of the
guard left and went to accused's room, When he opened the door of
the room, he heard "a Yclutter! like" which "sounded like a bullet :
in a carbine", Shortly thereafter he heard two shots, followed
* in two or three seconds by two more shots, He ran to the orderly
room and saw Captain Bonit's body with the head toward the door -
(R39-44).

At about 0120 hours, Second Lieutenant Israel I, Sylvan,
who was sleeping in the orderly room on a cot several feet from
Captain Bonit's cot, was awakened by a noise, He raised himself
in his bed and heard someone feeling on the wall (RB), The lights
then went on and he saw accused standing in the door with a carbine
in his hand., Accused took several paces inside the room, pointed
the carbine towards the floor, discherged several rounds, and then
-walked out of the oréerly room. Lieutenant Sylvan started toward

11178
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the door, but on the way saw the body of Captain Bonit on the
floor {R13). The shots were fired immediately after the lights
went on-(R16). Apout 25 or 30 minutes after the shooting
Lieutenant Sylvan examined the desk of Captain Bonit and found
that the latter's pistol was in a drawer, just as it had been the
_previous. evening (R11-13)., Accused was about three feet from
where the body was found when he discharged his carbine (R19),

After the shooting, the first sergeant of the company
found accused sitting on his bunk with his carbine at his gide,
and asked him to hand over his carbine, Accused refused, saying,
"the thing I have done is done" (R121),- ' .

Around 0300 hours, members of the military police went to
accused's room and found him sitting on his bunk holding a carbine
at port arms. He was taken to military police headquarters at
Lille, France (R55)s A cartridge was found in the chamber of the .
rifle (R59,60), which was a U.S. Cerbine .30 caliber (R77).

After his rights were explained to him under Artlcle of

T Yar 24 (R70), accused stated to an agent of the Criminal Investi-

gation Division that when he left his guard duty at 1800 hours on

- 27 January 1945, he had a cup of coffee at a cafe and stayed there
until 2030 hours, then went to sleep at 2240 hours, He further

stated:

"Then at one QO'clock, Sergeant Ortdz called me, for’

me to go to the guard, Then I told him that he

could go to call some other fellow to go for me and
then I will go at 6 a.m., but then he told ms that .
there was nobody, for me to go to guard duty, so

then he told me it was the order of a sergeant,

Then he told me to go to the captain with him, He
called the captain, and the captain got up with a
very bad mood and I told the sergeant that I was
sick, and that I could not go to guard duty. Then
the captaln told him, answered to the sergeant,,
Ttake that man by all means' and he said that if I
did not go, to take me, to tie me to the truck, and
to take me tied to the truck. Then I told hlm to
speak to the sergeant and I went upstairs to my
quarters and I looked for my carbine so to prepare
myself to go to guard. Then I returned to ask the
captain if he had got himself another man and he

told me that I had to go by all means, but it was in
a very bad mood that he told me and then I saw his
impression and his face and I told him to court-martial”
me., Then he told me, 'go, I told you to go! and then
I eaw his pistol that was of his use, that was laying
on the table and then I saw him moving towards the
plctol and with his face in a very bad mood. In my
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mind, I thought he was going to grab the pistol so

I put up my carbine and fired, I fired at him four
- times, Then I saw him when he fell 1n back of his

bed and I moved backwards and I went and sat down

on my bed" (R76,92;Pros.tx.3). :

This statement was written in Spanish by a Private Carlos Ortiz,
a witness, who trenslated it for the court after the interpreter
for the court stated that he could not translate it because of
its incoherency (R92), - The witness testified that he read the
statement in Spanish to accused before he signed it (R71,92).

Captain Benit died as the result of the wounds at about
0200 hours on 28 January 1945 (R35,36;Pros.Fxe2)s

Le Witnesses for the defense testified substantially as
followss .

. Vhen accused, together with the sergeant of the zuard,
appeared before Captain Bonit, the officer spoke in a very harsh
voice to accused, saying, "if you don't go on guard, I nyself will
drag you or the sergeant, or both of us, we will take you on guard.
anyway". Captain Bonit "feigned as if he was going to strike him"

but did not strike him (R106§7.) , :

The guard on a post sbout 12 feet from the orderly room
first heard zbout two shots about 0120 hours. After one series
of shots the lights went on in the orderly room, then he heard a
second series of shots. He did not recognize the soldier who then
welked out of the orcerly room (R113~115),

The post mortem report of Captain Bonit's death showed
the following:

"Death was due to severe internal haemorrhage from
a gunshot wound involving the superior vena cava,
The missile csusing this had entered just below the
right clavicle and had passed through the right
lung, downwards and posteriorly, to the right of
the mediastinum, had fractured the vertebral end of
the twelfth rib, and passed through the right adrenal
" gland and the upper pole of the right kidney to
exerge high in the right loin,

A second missle, fired in a similar direction, hed
passed subcutaneously through the left chest wall
had grazed the left forearm! (RlOl 103;Def Ixe2)o

Accused efter hig rights as & witness were. explained to.
him, elected to moke & sworn statement and testified (through the
interpreter in Spanish) substantially as follows:

P 1117§
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‘lhen at about 0100 hours on 28 Janusry he, the sergeant
of the guard and the other soldier saw Captain Bonit, the officer
stood up end in g very harsh menner said "you are going on gusrd"
and stated to the sergeant, "if he does not go on puard, I myself
personally will take him, even if I have to drag him with a truck",
Accused then went to his barracks and dressed for guard duty, After
putting the clip in his carbine he placed the gun on his shoulcler
and went deovmetairs to see Captain Bonit, because in doubt as to
whether another man was going to go ir his place or whether he was
to go, He entered the orderly room, put on the light, and =aid,
"Captein, the man for guard is not here", Captain Bonit replied,
"I have alrecdy teld you you sre going cn guard", Accused said,
"Captain prefer charges against me, because I am not going on guard",
Captain Bonit, after saying, "get out of here before I start shooting
at you", took a step forward to grab a pistol that was on top of a
table in the room. ‘When the step was taken, eccused grabbed his
carbine and shot at Captain Bonit., At the time Captain Bonit
appeared to be starting for his pistol, he was about 15 or 16 feet
from it, and sccused was sbout three feet from the door of the
orderly room, Accused fired once and then continued firing, but
he did not know how many times he pulled the trigger. From 8 to
10 minutes intervened between the first time he sow the Captein and
the time he returned to the orderly room. He had never seen or
heard of Captain Bonit'!s threatening enyone in the company with a
pistols He could not see whether the pistol had a clip in it
(R133-145),

" 5« Murder is the killing of a human being with malice afore-
thought and without legal Justification or excuse, The malice may
exist at the time the act i3 committed and may consist of Imowledge
that the act which causes death will probebly cause death or grievous

- . bodily harm (REL11928, pare. 148z, ppe 162-16L)e The law presumes

malice where a deadly weapon is used in a manner likely to and does
in fact cause death (1 Wharton's Criminal Law (12th Ed, 1932), sec,
426, ppe 654=655), and an intent to kill may be inferred from an
act of accused which msnifests a reckless disregard of humen life
(40 CJS, secs 44, pe 905, sece 79b, DPe 943-944), The evidence is
clear and undisputed that at about 0120 hours on 28 January 1945
accused killed Ceptain Ignacio Bonit by shooting him with a carbine,
The only question for determination is whether he was guilty of
murder, as above defined,

~ -There is strong evidence that accused committed this act with
malice aforethought, There wes no legitimate reason for accused to
return to the orderly room, According to his own tectimony, eight
to ten minutes before the shooting, Captain Bonit had told him in a
very harsh mammer, "you are going on guard" and that if he did not
. go on guard, "I myself personally will teke him even if I have to
""drag him with a truck", JAccused's explanation that he theq returned
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to the orderly room hecause he was in ccubt as to whether he

vias to go on puard, lacks verisimilitude. Taking his zarbine

to. the orderly room does not seem to have_ beenh necescary. He
admitted loacding his gun before going dovn and a witness heard

a sourd "like a bullet in a carbine®, Lieutenant Sylvan, asleep
in the orderly room was awzkened by a noise while the lights

were out and saw eccused shooting several rounds toward the floor
when the lights came on. A witness for the defense, the guard
on a post sbout 12 feet from the orderly room, heard shots be-
fore the lights came on,

The question is raised in accused's testimony as to
whether he fired his carbine in self-defense, Even accepting
his testimony end disregarding the inccnsistent and conflicting
evidence in the record, his right of selfwdefense is insufficiently
shovm, * He testified tihet he shot Captain Bonit while the officer
was 15 or 16 feet from the pistol and he, accused, was three feet
from the door of the crderly room, He did not indicate in his
testimony that he made any effort to retreat. He admitted con=
tinuing to fire at Captain Bonit, but did not know how many times
he pulled the trigger.

The lManual for Courts-izrtial states:

"A homicide * * * which is done in self-’
defense on a sudden affray, is excuseble,

* % % To excuse a killing on the gréund of
self-defense upon a sudden affray the kille
ing must have been belleved on reasonable
grounds by the person deing the killing to
be necessary to save his life or the lives |
-of those whom he was then bound to protect
or to prevent great bodily harm to himself
or thems The danger must be believed on
regsonsble grounds to be imminent, and no
necessity will exist until the person, if
not in his own house, has retreated as far
as he safely can., To avail himself of the
right of self-defense the person doing the
killing must not have been the aggresscr
and intentionally provoked the difficulty;
but if after prowking the fight he with=
draws in good falth and his adversary
follows and renews the fight, the latter
becomes the aggressor" (iCM, 19"8 Par, 148a,
Pe 163)!

The question of whether accused was acting in selfwdefense
was one of fact for the determination of the court (CM ETO 3180,

L
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- Porter; CM ETO 464D, Gibhs; CM ETC 9410, Loran; and authorities
cited therein), and its deterrminaticn of this issue ageinst accused
is supported even if accused's testimony alone is ccnsidered. He
had an opportunity to retreat or escape but made no effort to do so,
even if his apprehension 1s assumed to have been reasonable, '

Accused's testimony, however, ccnflicts with other sube-
stantiel evidence in the case, notably the testimony of a defense
witness that shots were fired before the lights went on, and
Lieutenant Sylvan's tectimony that, after he was awakened by a
noise, he saw the lights come on and saw accused immediately firing
his carbine in the direction of the floor. The course of the bullets
through Captain Bonit's body - from the upper part of his body
dewnwerds at a considerable angle - proves that he was in a prone
or nearly prone position when struck by the bullets, contrary to
accused's version of what happened., Lieutenant Sylvan elso testi-
fied that shortly after the shooting, he found Captain Bonitls
pistol in the desk drawer where 1t had been the night befcre., Such
evidence makes out & convinecing case of unlawful killing with malice
aforethought,

Under the circumstances of this case, proven by substential
evidence, the court was fully juetified in'rejecting the theory of
gelf-defense and finding accused guilty of murder uncer Article of
War 92 (Ibid), :

6, The court's receiving in evidence .of Private Carlos Ortiz's
. English translation of the pre-trial confession made before him in
Spanish, was without error, "A witness may translate into English,
without the Intervention of an interpreter, admissions or conversa-’
tions made to him in a foreign langusge out of court" (16 CJ, sec.
2054, pe®)s In any event, accuced's statements in the pre-trial
confession were substantially the same as the staterments he made
under oath at the trial, and his substantiael rights were not in-
jurlously affected by the reception of such translation,

7« The charge sheet shows that accused is 31 years of age and
was inducted 28 April 1941 at Fort Buchanan, Puerto Rico, his period
of service being extended to the duration of the war plug six months
(by the Service Extension Act of 1941)s He had no prior service.

8, The court was legally constituted and had jurlsdiction of
the person and offense. No errors injuriously affecting the sub=-
stantial rights of accused were committed during the trial. The
Board of Review is of the oplhion that the record of trial is legally
sufficient to support the findings of guilty and the sentence,

-
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9+ The penalty for murder is death or life 1mprlsonment
as the courtemartial may direct (.37 92).

‘7,/ 'E

h“g Judge Advocate
%7/4’\’%" Judge Advocate
7T :

( dy 'z 1[ ’\/é/ Judge Advocate‘
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‘Har Department, Brench Office of The Judge Advocate General with

the Buropeen Theater of Operations 8 JUN i2i5
TO: Commanding General, European Theater of Operations, APO 887,
U, S, Arny

ls In the case of Private VICTOR CRTIZ (30405077), 3269th
Quartermaster Service Company, attention is invited to the foree
going holding by the Board of Review thet the record of trisl is
legally sufficient to support the findings of guilty and the
sentence, which holding is hereby aprroveds Under the provisions
of Article of War 504, you now have authority to order execution
of the sentence.

" 24 When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding, this
indorsement, and the record of trial which is delivered to you .
herewith, The file number of the record in this office is
CM ETO 11178. For convenience of reference, please place that
number in brackets at the end of the orders (CM ET0 11178),

3e Should the sentence as imposed by the court and confirmed
by you be carried into exscution, it is requested that a full copy
of the proceedings be forwarded to this office in order that its

files may be completas %’% 1

" E. G. MceNEIL,

F*g%:uler General, United States Army,

istant Judge Advocate General

( Sentence ordered exsouted. GCMO 213, ET0, 16 Junse 1945),

CONFINENTIAL
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Branch Office of The Judge Advocate General

‘withthe = .
European Theater of Opvrations ’
APO 887
BOAED OF REVIEW NO. 2 . A
- SR TAAY 1540

CM =70 11188

UNITED STATES )) 2ND INFANTRY DIVISION
v. ) Trial by GCM, convened at Merseburg,
, ) Germany, 21 April 1945. Sentence:
Private HERSCHEL, PARKER ) Dishonorable discharge, total for- -
(34528919), Company C, 9th ) feitures and confinement at hard labor
Infantry Regiment ) for 1life. United States Penitentiary,
) Lewisburg, Permsylvania,

HOLDING by BOARD OF REVIEW NOs 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2, Accused was tried upon the following Charge and Specification:
CHARGE: Violationof the 92nd Article of War.

Specification: In that Private Herschel Parker,
Company C, 9th Infantry, did, at or near
Hachelbich, Germany, on or about 12 April
1945, forcibly and feloniously,. against
her will, have carnal k:nowledge of Else
Schneider.

He pleaded not guilty to the Charge and Specification but guilty in
that he didj at the time and place as charged, "wrongfully fraternize

- with Else Schneider, an inhabitant of Germany, in violation of the
policies and orders of the Supreme Headquarters, Allied Expeditionary

-1~

1118¢
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Forces, European Theater of Operations”, in violation of the 96th
Article of War., Four-fifths of the members of the court present at
the time the vote was taken concurring, he was found guilty of the
Charge and Specification. No .evidence of previous convictions was
introduced. Four-fifths of the members of the court present at the
time the vote wes taken concurring, he was sentenced to be dishonor-
ably discharged the service, to forfeit all pay and allowances due or
to become due and to be confined at hard labor at such place as the
reviewing authority may direct for the term of his natural life. The
reviewing authority approved the sentence, designated the United States
Penitentiary, Lewisburg, Pennsylvania, as the place of confinement
and forwarded the record of trial pursuant to Article of War 503.

3. The evidence for the prosecution in substance shows that
about midday of 12 April 1945, two American soldiers came to the
Wensel residence in Hachelbich, Germeny, where Llse Schneider, a 35
year old married German woman and her two children, a girl 1) and a
boy ten years of age, were temporarily staying (R8,9,19,23). She

- identified accused as one of the two soldiers (R8). He had his pistol

in his hand and pointed it at her (R9,20,23) and when the other
.soldier forced Else to go upstairs with him and she called Wensel
for help, accused restrained him from going to her assistance and
locked him in the kitchen (R10,20,24). The other soldier was with
Else Schneider in an upstairs room for about 45 minutes (R11,20) and
before he left her whistled to accused who answered and entered the
upstairs room when the other soldier left. Accused then locked the
room door (R1l), took the panties off the woman who was. then engaged in
putting them on and Hrced her to lay on the bed, putting his elbow
in her mouth to prevent her outerys and her hands underneath her
back. He then unbuttoned and lowered his trousers (R12) and despite
her kicking and struggles, effected a penetration of her, completing
the sexual act after about ten minutes (R13). He then dressed and
left (R14-15). About 45 minutes later he returned with another soldier
and attempted to again force her to go upstairs (R15,25). He then
was apparently drunk (R15). That same day about six o'clock, in company
with the military police, she picked out accused as the soldier who
had molested her, from a group of soldiers sitting on a tank (R16).

L. Accused was sworn as the only defense witness. He admitted
going to the house where Else Schneider lived, to loot. The door
was open and he entered with his pistol in his hand (R27). He
.searched the downstairs but did not threaten anyone. The other
soldier who was with him, went upstairs with the lady while ac-
cused testified he locked the kitchen door to keep the folks (Mr.
and Mrs. Wensel and the two children) in (R28), He knew why the
other soldier went upstairs and decided to "get some® tovo when
the other had finished., He went in the room when the other doldier

 came out, and found the woman there. She made no outery and did
not seem frightened (R29). She was putting on her underwear and
when she saw him "she put them down # % % lay on the bed and I ~
motioned for her to lay on the bed” (R30)., He testified that she
removed her pants (R30,32) and he had intercourse withher. She

11188
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did not resist (R30) and had one hand behind his neck and the
other along her side. When finished, they got up and she got

a towel and his glasses for him. They dressed and went down-
stairs (R31) where be remained for about 20 minutes before leaving.
He returned to the house later, once alone to obtain some eggs.

He admitted that he did stop Wensel when Else Schneider called

for help and locked all the others in the kitchen to prevent them
from going upstairs (R33).

Se "Rape is the unlawful czrnal knowledge of
a woman by force and without her consent”
(mcM, 1928, par.l49b, p.165).

The evidence is plain and convincing that no consent to the act

was in fact given by the woman. The soldiers entered the house

with drawn pistols, it was necessary to lock the other people in

the kitchen to prevent them answering the woman's call for help and
he locked the room door when he had entered where she was, Penetration
is admitted by accused. The circumstances as shown, fully Jjustify
the conclusion that she did not in fact consent but that accused

had carnal knowledge of her by force and that any lack or cessation
of resistance was attributable to her fear of great bodily harm or
death. Such being the fact, rape was committed (Wharton's Criminal
Law, (12th Ed., 1932), sec.70l, pp.942-944; CM ETO 5870, Schexnyder).
It is unnecessary to comment on accused's status in connection with
the acts of the other soldier. {

6. The charge sheet shows accused is 22 years and eight months
of age. He was inducted 6 February 1943, at Camp Forrest, Tennessee,
He had noprior service.

7. The court was legally constituted and had jurisdiction
of the person and of fense, No errors injuriously affecting the sub-
stantial rights of the accused were committed during the trdal. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence.

8. A sentence of death or life imprisonment is mandatory
upon a conviction of rape (AW 42) and confinement in a penitentiary
is authorized (AW 42; sec.278 and 330, Federal Criminal Code (18
USCA 457,567). The (jesignation of the United States Pemitentiary,
Lewisburg, Pennsylvania, as the place of confinement is proper (Cir,
229, wD, 8 June 194k, sec.II, pars.lb(4), 3b).

@M Judge Advocate

Judge Advocate

»%#(FZW/W Judge lklvoc'm“'.olllsE
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