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COMFINTHTIAL

(1)
'Branch Office of The Judge Advocate General
with the ;
European Theater PSS
APO 887 REGRADED ..ervc cass shre o

BOARD OF REVIEW NO, 2
CM ETO 12813

UNITED STATES
Ve
Private EIMER E, BLANKENSHIP

(35658587), Company A, 315th
Infantry ;

14 op> 1945.3“ AUBSORITY CF 7 A S
B‘{_.._../_?,4_4:',,61/\/_»9,4._1?_, <. M/c4<f<c

79TH INFANTRY DIVISION

TAEc, £xcc (N 2¢ W=y ot

Trial by GCM, convened at Faulx, Meurthe=-
et-Moselle, France, 15 February 1945,
Sentence: Dishonorable discharge,

total forfeitures, and confinement at
hard labor for life, Eastern Branch,
United States Disciplinary Barracks,
Greenhaven, New York.

HOLDING BY BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HEPBURN, and MILLFR, Judge Advocates

1., The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2+ Accused was tried upon the following charges and sped.ﬁ.cat:!.om:

CHARGE I: Violation of the 58th Article of War,

Specification 1:

Specification 23

In that Private Elmer E. Blankenship,
Company. "A" 315th Infantry did, at the vicinity of
Crion, France on or about 30 September 194, desert
the service of the United States by absenting him-
self without proper leave from his organization,

with intent to avoid hazardous duty, to wit: combat
with the enemy, and did remain absent in desertion
until he returned to military control at the vicinity
of Weitbruch, France on or about 7 December 194k,

In that #* % # did, at the vicinity of .
Weitbruch, France on or about 9 December 194k,
desert the service of the United States by absent-
ing himself without proper leave from his organiza-
. tion, with intent to avoid hazardous duty, to wits
combat with the enemy, and did remain absent in 1904 .}

CON TR
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desertion until he was apprebended at Iamaville,
France on or about 13 Decenber 19hh. _

CHLRGE II: Violati.on of the 6lat Lrbicle of War,

S‘peciﬁcaﬁ.on: In that # % % did, without proper leave,
' abgent himself from his conmand at the vicinity
of Niederroedern, France from about 22 December

19&&, ‘o about 29 December 19hh. o

He pleaded not guilty and, two-thirds of the manbers of the court present rhen
the vote was taken concurring, was found guilty of all the charges and specifi-.
cations. No evidence of previous convictions was introduced. Three-fourths .
. of the members of ths court present when the vote was tsken concurring, he was
sentenced to be dishonorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be confined at hard labor, at such
place as the reviewing anthority may direct, for the term of his natural 1life. "
The reviewing authority approved only so much of the finding of guilty of
Specification 1 of Charge I as involves a finding of guilty of zbsence with-
out leave from 30 September 19LL to 7 December 19LL in violation of Article

of War 61, approved the sentence, designated the Fastern Branch, United

States Disciplinary Barracks, Greenhaven, New York, as the place of confinement,
and forwarded the record of trial for action pursuant to Lrticle of War 50%.

v 3. ‘The evidence for the prosecution is sibstantially as follows'

“On 30 September 194k, accused was an ammnition bearer in Company

A, 315th Infantry Regiment, which was then located just wemt of Crion, France
(R3,10)¢ He was given permission on that day to go to the aid station and
pursuant to such permission he left the company. The records of accused's
battalion aid station for 30 September 194l do not contain any entry con-
- cerning him, His name wauld appear thereon had he reported for treatment
inasmch as the name of every soldler who reports is so recorded, The only
permission to leave that was granted accused was for the purpose of going to
the aid station (R9,11)s He was returned to his company on 7 December 154k,
which was then in a tactical assembly area at Weitbruch, France (R12), At
'the time the company had established road blocks around their billets (R12)
and accused was assipgned % the third platoon a8 a rifleman and placed in
grrest in quar‘oers (F13)e .

On 9 December 194), the third platoon was ordered to leave
Wietbruch, France and establish a road block on a road outside of Mommenheim,
Accused was sent to this platoon under gnard amd left Weitbruch with it that~
moming, He left the platoon while they were in the woods enroute to their
destination and althouch a search was mde he could not:be found, He did -
not have permission to be absent (R15). -

' On 21 December 19L); aceused was brought to the Service Company,
315th Infantry regiment, for retum to his organization. He was fed and
billeted at that time and the next morming he was missing from his quarters,
thhough the entire Service Company area was searched he could not be fobfd 7 { g

7). A non-cormissioned offigpx_‘ ’oflﬁxe Service Company, Whose duty it wes '
Y
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to take charge of stragglers, men returning to duty from the aid station
and men absent without leave, kept records of the soldiers brought to him
under these clrcumstances, His record for 22 December 19Ll was received
in evidence, defense counsel expressly stating he had no objection thereto.
It contained the following entry.

"Date, 22 December LL; Service Company, .

315th Infantry; Outgoing: Serial Number

3565857; Blankenship, Flmer E., Private,
' Company "A"; AWOL retained under arrest

from 21 Dec Lli; AWOL again as of 0900

22 December 154L4" (R17,18;Pros.Ex.A)e

.- It was stipulated by the prosecution defense counsel and 'hbe accused
that if Staff Sergeant L. L. Landry of the 66th Military Police Company were .
present in court and testified as a witness in the case he would testify that
accused was taken into military control in Luneville, France, on’ 29 Decenber

19LL (R18).

he Accused, after his rights as a witness were fully explained to
him (Rl9,20), was sworn and testified as follows: =

He was 16 years of age when he joined the amy and is now 18 years
of age. On T December 194k he and some others walked into the company command
~ post where "Captain Harvey's. office" was located and waited until he walked in
about 1600 hours, They were then under guard and the captain said "Where in
the hell have you bastards been?" They remained silent and the captain said
he would "beat" them "up with a pistol", He further added he would get them
into combat with a rifle platoon and then he put ™us under twenty-four hour
guard and sent us to the 2d platoon. That morning we went into attack; the
platoon sergeant gave me a rifle and then I went to the 3rd platoon as 24
sccut." (R20,21).

A It was stipulated by defense counsel, prosecutlon and accused that
if Major Anthony V. Stabile, Division Neuropsychiatrist, were present in court
end sworn as witness that he would testify as follows: '

"Soldier shows no evidence of being mentally ill,
Although the soldier gives evidence of having
been upset by a blast concussion at the time of
s first alleged offense, he was mentally
responsible for his actions at the time of the
gsecond and t}drd alleged offense" (R19).

Se As a result of the action of the reviewing authority, the Board
of Review is concerned herein only with the legal sufficiency of the offense
alleged in Specification 1 of Charge I as a violation of Article of War 61
and the finding of guilty of absence without leave is amply supported by
substential evidence of all the elements of this offense (MCM,1928,par,132,

Polh6)o
2517

corring e | _ A
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.Concerning the offense charged in Specification 2 of Charge I,
accused's unauthorized absence at the time and place alleged is proved by
the uncontradicted testimony of his squad leader. From all the uncontradicted
facts established by the evidence, together with accused's admission in his
sworn testimony that the moming in question they went into the attack, the
court was warranted in inferring that he left his organization with the intent
to avoid hazardous duty (CM ETO 459, Alvarez)e. Accordingly, all the essential
elements of this offense are established bty substantial evidence (MCM, 1928,
.par.130a,p.143) o

- With respect to the finding of guilty of absence without leave as
alleged in the Specification of Charge II, the record contains substantial
evidence of all the elements of this offense to support the findings of guilty
(ucM, 1928, par.132,p.1l6)e : - - ,

: 6s The charge sheet shows that accused is 20 years of age and was
indncted 21 April 1943 at Huntington, West Virginia, He had no prior service.

7+ The court was legally constituted and had jurisdiction of the person
_and dffenses, No errors injuriously affecting the substantial rights of accused
wore committed during the trial, The Board of Review is of the opinion that
the record of trial is legally sufficient to support the findings of guilty and
the sentence, '

8. The penalty for desertion in time of war is death or such other
punishment as a court-martial may direct (AWS8),  The designation of the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New York,

.as the place of confinement is authorized (AW 42; Cir,210,WD,1l Sept.19L3,

sec.VI, as amended)e
%Wﬁm@e Advocate
; @/l/é M/WV\ Judge Advocate
@-&/ A Yl Judge Advocate

’-va.-—. ‘ - ﬂ"):
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Branch QOffice of The Judge Advocate General !

with the

' European ‘Theater of Operations

APO 887

" BOARD OF REVIEW NO. 1

CM ETO 12850

UNITED STATES

Ve [ i
Private TENRY Ceo PHIIPOT
(39080Q069),. Attached-Un=
essigned, 234th Replacement
Company, 90th Replacement
Battelion '

~

W N NN AN NI\

9.6 JUN 1%

ADVANCE SECTION, COMUNICATIONS -
ZONE, EURCPEAN THEATER OF
CPERATIONS

Trial by GCM, conyened at Marburg,
Germany, 23 April 1945 Sentences
To be hanged by the neck until

deade

HOIDING by BCARD OF REVIES® 'NO, 1
RITER, BURROW and STEVENS, Judge Advocates

e The record of trial in the case of the soXier named above hes
been examined by the Board of Review and the Board submits this, its
“holding, to the Assistant Judge Advocate General in cherge of the
Branch 0ffice of The .Tudge Advocate General with the European Theatdr

of Operationss.

2+ Accused was tried upon the following Charge and Speciﬁcationx

CHARGEs Violation of the 92nd Article of War,.

Specificationy In that Private Henry C. Philpot,
attached-unassigned 234th Replacement Company,

90th Replacement Battalion, did, at or near
Bad Neuenahr, Germany, on or about 30 March

N ¢

1945, with malise aforethought, willfully,
,deliberately, feloniously, unlawfully, and B

with premeditation kill one Second Iieutenant r

John Be Platt, & human boing by shooting him '

with a rifle.

]l w

QONFIRTN T,

12850
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He pleaded not guilty and, all of the members of the court present
. at the time the vote was taken concurring, was found guilty of the
Chargo and Specification. ZEvidence was introduced of two previous -
‘convictions, one by summary court for disrespsct to an officer in
violation of Article of War 63, and one by special court-martial for
- abgence without leave for three days in viaolation of Article of War
61 and for being drunk and disorderly in a public place in violation
of Article of War 96. All of the members of the court present at
the times the vote was taken concurring, he was sentenced to be hanged
by the neck until deads The reviewing authority, the Commanding
Gensral, Advance Section, Commnications Zone, Eurcpean Theater of
Operations, approved the sentence and forwarded the record of trial
_ for action under Article of War 48, The confirming authority, the |
Comaanding General, Furopean Theater of Operations, confirmed the
sentence and withheld the order directing execution of the aentence
pursuant to Article of Waw 50%e .

‘ 3._ me evidence for the prosicution:wa:q substantial ly as.
followas o :

At about 1740 hours on 30 March 1945 the commnding officer
of accused!s company, which was stationed at Bad Neuenahr, Germanysy .
having been notified that accused was drunk and he had rum into the
mess han. directed that risutenant Platt and a four-man gusrd detail _
place accused under arrest and taks him to the stockade (R7,8)e
The lieutensnt walked over to the mess area where accused was eating .
out of a mess kit, spoke to him, and then they walked toward the
front of the mess hall, the members of the detail falling in behind
them (R11423425)e Accused was carrying his mess kit and had an Mel .
rifle over his shoulder (R23)e When they reached the corner of the
-building, a‘sergeant appeared and delivered;ghe lieutenant the cone
finement papers (R7,10515529)s Accused was heard to sey that he did
not want to be ¢onfined byt wanted to esat, and the lieutenant replied
that it was all right for him to go ahead and sat (R15,19526)¢ Ace’
cused then dropped his mess gear, took his rifle from his shoulder,
pulled the safety off, worked the bolt back, loocked into the chamber,
let the bolt go forward, put his finger on the trigger, waved the
rifle around at all of the members of the detail, and then pointed
it directly at rieutenant Platt (R11~15417+19423e29)e After pointing
the rifle at the officer (for a period estimated by two witnesses to
be sbout five minutes (R11,29)), accused ordered him to back up or
he would shoot (R11,15,21)e The officer stepped back three paces -
and accused firede Lieutenant Platt felY over on his back (R11,15s
'21423)e The sergeant, who had brought the confinement papers,
grasped by the barrel a carbine he was carrying and hit accused -
over the head, while a corporal struck accused with a o)j5 pistol
(R10511419,21424427 )a Accused, knocked to the ground, tried to reach
for his Me1, but the sergeant prevented him by jerking him over to

covieRTL S
S | 2350
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I:mediately after the firing, the body of Lieutenant Platt
lay on the atreet, without any movement, with blood all around him
(R7+9)e He was taken to a hospital (R7), where an examination at
about 1750 or 1755 hours showed that the officer had died practically
instantaneously from a bullet wound that had severed his spinal cord

(R30).

h. " No wiltnesses alppeared on behalf of accused. After his
rights as a witness were explained to him, he elected to testify,
substantially as followsy

He"was unable to give a clea.r acccunt of exact]y what k;appened
because he was undexr the influence of intoxicating ligquore He could
remember, however, that the lieutenant demanded that he go with him,
Accused regented the fact that he was being put under confinement,.
and said that he was not going and would shoot if ‘he did goe The
persons who were near him began to crowd in on him, and he waved his
gun around demanding that they back up or he would shoot, but did not
say who or what he would shoote His gun went off, though he 41d not
know whether or not he pulled the trigger. Scmeone hit him on the
head and he fell to the ground (R31)e He remembered that he had left -
a ¢Yip in his gun after shooting on the range earlier that morning,
and that he t0l1d the lieutenent to back up because he, accused, was
much depressed and wanted to warn him to stay awaye He d4id not ree
member,, however, whether or not the lieutenant or the guards hed

guis (R34,35)e - Accused was able to walke He *just flared up® (R36)e

Accused had been drinking practically all that day, drinke
ing wine "incessantly* from midemorninge Due to his drunkenness he
_Was, to his regret, the cause of the death of the lieutenante He
bad *no excuses® (R33s34)e '

Se Mirder is the kining of & human being with malice aforethought
and. without legal justification or excuses The malice may exist at’
the time the act is committed and may consist of knowledge that the
sot which causes death wil) probably csuse death or grievous bodily -
harm (MCM,, 1928, pare1,8a, ppel62-164)s The law presumes malice
where a deadly wespon is used in a manner likely to and does in fact
cause death (1 Wharton's Criminal Yaw (12th Edey 1932), secsl26, '
PDe654=655), and'an intent to kill may be inferred from an act of
accuséd which manifests a reckless disregard of human 1ife (40 CJs,
. 300-“” P-9°5| 8ece79by PPe943%9Lk )e

. 01ear. undisputed evidence establishes, and accused in his
testimozw admits. ‘that at the time and place alleged "he caused the

.5
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aum o: mcutanant Platt by shooting him with a rifles The court's N
.fin&ing that the shooting was with malice aforethought is supported
2ot ‘only by the inferences of malice arising out of accused's acts,
but also by abundant evidence of express malice and intent to kill,

. neluding the evidence of his pulling back the belt of the rifle, °
checking the “chambery. pulling off the safely, aiming. tho riflo at
]:,ieutenant Platt. and atating that he would shoot. .

In support of the dofenn that accused was under the inflpe
- ence of intokicating liquor at the time of the offense, he testified
that he had been drinking incessantly asince mid-morning, .On the.
other hand, he admitted that he was able to walke At the trial he
recalled the lieutenant's demand that he go with him. He also re<
called the waving of his rifle, his threats to shoot, and the firing
of the rifle, Thess admissions, in addition to the compelling evi-
dence produced by the prcesecution, form a body of substantial evidence
that acousedls intoxication was not of such severe or radiscal quality
as to render him incapable of possessi ng the requisite element of
malice aforethought, and support the eourt's finding that accused -
was guilty of murder under Article of War 92 (CM ETO 1901, Mirandaj
CM ETO 6229, Creechs GMETO 11269,. Gordon)s

6e The allied papers attached to the record of trial roveal
that accused's battalion commnder,. ¥ho by first indorsement cone
curred in the ecmpany commander's recormendation that accused pe
tried by general court-martisl,.was later appointed the investi-
gating officer to investigate the charges under Article of War .70.
In view of the strong nature of the evidence supporting the court's
findings, and the rule that en investigation under this article is
not’ jurisdictional (CM 229477, Floyd, 17 BeRe 149 (1943); CM ETO .
4570, Hewkins), accused?!s substantial rights were not injuriously
-affected by such appointment. - . :

Te The charge sheet shows that accused is 27 years. nine months
of ege-and was inducted 7 May 1941 at Saeramento, Califcrnia, to serve
for the duration of the war and six monthse He had no prior services

8¢ The court was legally constituted and had jurisdiction of
the person and offense, No errors injuriously affecting the sub-
stantial rights of accused were conmitted during the triale The .
Board of Revisw is of the c¢pinion that the recerd of trial is legany
sufficient to support the findings of guilty and the sentence- ‘

9, The penalty for murder is death or life imprisonment s .

- Loe
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1st Indo

. War Department. Branch COffice of The, J’uﬂge Advocate General with the

" Buropean Theater of QOperationse 2 6 JUN 1045 08 coxmnanding
General,. European Theater of Operat:.ons, APO 887, U. S4¢ ArnU

. le In the case &f Private HENRY c.'mm.?o'r (39080069). Attached-
.Unassigned, 234th Replacement Company, 90th Replacement Battalion,.
attention is invited to the foregoing hoXiing by the Board of Review -
that the necord of trial is legally suffielent to support thé findings
of guilty and the sentence, which holding is hereby approved. Under

 the provisions of Article of War 50f, you now kave authority to order
execution of the sentences .

2. 'The evidence clearly sustains the oharge of murders. 'Assmning" '
that accused was and is of normal mentality, there is not a shadow of
excuse to be offered in palTiation of his crimes However, his testie
mony is a gtrange conglameration of statemsnts of fact and explanations
of his emotional life, It is clearly indicative that he possesses '
some degree of education, but inherently bespeaks him as "a man of -
very strange sensitivities®s In fairness to accused amd in vindie -
‘catlion of the processes of military justice, I recommend that he be

-j;__fxaubje@ted to a:caraful psy‘chiatrio examinaticne”

Fti 1 Se When copies of the published order are forwardecl t ‘this .
A ofﬂce. they should be acccmpanied by the foregoing' holdins; thia )
" .. indorsement and the regord of trial, whigh is deélivered to yol herew .
- withe The file number of the record in this office is CM ETOQ 12850,

. . For convenience of reference,; please place: that nurber in brackets
. at the end of the order: (GM E‘I‘O 12850). = :

s ho Shoutgd the sen’cence as imposod by the court be emied into L
»xecution, it .,is g‘ _ uested ‘that & completa cepy or the proceedim '
: e . n order that it’s ﬁles mny bo cemp}.eteg

Brigadier General, United States Army,
Ksaistant Judge Advocate neral.

- ( Sentence ordered executed, aCHO 365, USFET, 30 Aug 1945),

12350
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Branch Office of The Judge Advocate General

with the . ° .
European Theater -
- AP0 887
| BOARD OF REVIEW NO. 2 2.0 AUG 1945
i ETO 12855 -
UNITED - STATES 3 SEVENTH UNITED STATZS ARMY
T e ") Triel by GG, convened at Luneville,
‘ : ). France; 28 March 1945. Sentences
Private EDWIN R. KINNICK )

To be hanged by the neck until dead.
(33646866), Battery D, 559th . L

- Antiaircraft Artillery .
(Automatic I‘Ieapons) Batta-
lion - .

I N

- KOIDING by BOARD OF RLVIEW XC. 2
VAN BEKNSCHOTEN, HIIL and JULIAN, Judge :dvocates

L

- 1. The record of trial in the case of the soldier named

. above, has been' examined by the Board of Review and the Board submits.
.~ -this, its holding, to the Assistant Judge Advocate Gereral in charge
*." of .the Branch Ofi‘.x.ce of The Ju:lge Advocate General viith the European ,
Theater. ,

2 Accused was ‘trie'd upon the following Charge and Specifi—
- cations/ : : ’ Co h

CHARGE: Violation of the 92nd Article of ¥ar.

. Spedification: In that Private Edwin R. kinnick,
- Battery D, 559th Antiaircraft Artillery
(Automatic Weapons) Battalion, did, at
' Bouxurulles, Vosges, France, on or about
‘5 October 1944, with malice aforethought, .
~willfully,-deliberately, feloniously,un-
w lawfully, and with premeditation, kill one

Emile Charles Morlot, a human being by
shooting him with a rifle. e

L o
wmm?nu e s . 12855
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He pleaded not guilty and all of the members of the court pre-

sent at the time the vote was taken concurring, was found guilty-.
of the Charge and Specification. o evidence of previous con-
victions was introduced. All of the members of the court pre-
sent at the time the wote was taken concurring, he was sentenced
to be hanged by the negk uptil dead. The reviewing authority,
the Commanding General, Seventh Unit€d States Army, approved

.the sentence and forwarded the record of trial for action under

Article of War 48. The confiming authority, the Commnding

~ General, European Theater of Operations, confirmed the sentence,

and withheld the order directing execution of the sentence pur-

, suant to Article of War 50%.

3. The evidence presented by t,ha prosecution was ‘substan-
tii1ly as follows:

“Accused ard Private Fred Chaffee were both members of
Section 7, Battery D, 559th Antiaireraft Artillery (Automatic
Neapons ) Battalion, stationéd about three miles from the village
of Bowrurulles, France, guarding a gasoline dump (R19,20). Be- -
tween 2:30 and 3:00 pm, 5 October 1944, accused and Chaffee left
the company area-and went to Bowxurulles. Both were armed with

‘rifles. Upon reaching the village they drank a small glass of

cognac and each bought 2 quart of the same liquors They then
walked to the edge of the village, sat on a log and each drank .
about one-half of his bottle., They began drinking about 3:45 pm. .
They then went back into the village ard each bought another -

~quart of cognac. Going down. the, street they met soms colored -
. -scldiers, gave them a drink and took a drink themselves. A1l of -
* them drank from the bottle, Accused-and Chaffee continued walke -

ing about the village and took anothei drink. By this time each
soldier still had one full bottle of cognac and the two bottles
from which they had been drinking were a little more than a quarter :
full. They carried the bottles inside their shirts. = They stopped '
in front of a cafe and finding the door closed, one of them stepped
back three or four paces arid pointed his rifle at tle door. A -
woman who was standing nearby called out to them that the door

was closed and that there was nobody in the cafe. 'They the reupon
walked up to her, tapped her on tle shoulder and asked her for
cognac. She said she had nons.. Accused took her by the waist and
asked her for cognac. She released herself from his hold, but he
repeated the act three more times. JAccording to Chaffee accused
put his arm around the woman's neck and tried to talk to her. Yhen

accused understood that she wanted him to leave her alone he let

. her go and both soldiers walked away. The wogan testified that

they did not "walk well', that "they were rolling",-that accused

‘'had "dead. eyes™, "the eyes of a.drunkard", and he._seemed to be
Meompletely" drunk., Chaffee testified that the liquor seemed to

affect accused to such an extent that witness could not reason

-
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with him; that he spoke Ma lot faster than normal but he
couldn't seem to make sense”, but that he appsared to walk
.straight; "he was drunk but.it seemed to affect his mind

- more than anything;". "you couldn't argue or reasorn w1th h:Lm.
' He was just one-minded - one. way (r8,9,11,27-29).

After leaving the woman the ‘two soldiers wa.lked ta |

Emile Charles lorlot, the deceased, who was 68 years of age,

and his 70~year-pld sister lived in this house, Itwas between"
5:30 and 6:00 pm., lorlot was in the barn or enclosure which

formed part of the house. Both .soldiers erntered the enclosure

‘and accused asked Morlot for cogna¢. The latter stated he had -
none ard waving hls hands told the soldliers to go away. Accused-
"took Uorlot by the shoulders and shook him a little, The elderly
"man told him to release him and go away. This angered. accused -

and he began to argue with lorlot. . His actions while talking: to
iorlot did not seem "natural” and he did not seem to' make any . .
sense in what he was.saying.. Chaffee tried to reason with him -
saying they had enough cognac. lorlot was unarmed and attempted
no violence. iccused then unslung his rifle and holding it at
port arms pushed the o0ld man back. He resumed the argument lorlot
was scared and "didn't know what to do". ‘fter a for seconds ac~
cused raised his rifle and fired into the ceiling. -The. sister who
was standing a few meters away from her brother said, "Ch my God,-
what are you going to do to him", and withdrew to the doorway - .
leading into the kitchen bécause she was afraid of firearms, kor-
lot was greatly frightened, stood still' a moment, then turned amd ™ |
made for the kitchen door which was a few steps away.. His sister,
stand:.ng on the doorway urged him to go in before they shot him. - -
"As he reached the doorway and stood beside his sister accused . ‘
raised the rifle to his shoulder, aimed it at Morlot and fired |,
(R8-10,12-14,20-31). The bullet passed through horlot's heart
and lungs, and he dropped in the doorway. . Death was almost in-
stantaneous (R6,7,9,10 14,13 19,23,25; Pros.ux.A). - v

S * Immediately before the fatal bullet was fired Chaffee
turned around and stepped outside the enclosure. ' He heard the
shot. V“hen accused came out of the enclosure and rejoined Chaffes,
he said.to the latter, "I shot the old man", "I shot him in cold
-, blood", and made another statement to the effect that he had shot -
him "just like his brother told him to", namely “never to argus’
vith.anybody but to shoot him"s &s tha two soldiers walked up .
the street, Lorlot!s sister hurried by them crying, "Oh my God -
they killed him", .She had just passed them when she.met her-cousin
. who had heard the shots and turning toward the sold:r.ers told him
that they had killed her brother. When the cousin asked them what
they had done, accusell unslung his rifle, pointed it af his che st,
and told him to go away. Chaffee tried to quiet accused and per- S
suaded him to leave (R17-18 32) \ ‘ 1_? 855

con_ﬂg@nju_ .


http:Rl.7-18,.32
http:R8-10,12-l4,20-.31

- CONr1uEn i,

T T A
’ \: The only evidence of what happened from the: time the

soldiers left the cousin of deceased to the time they reached
camp is found in Chaffee's testlmony. .

' "~ The two soldiers proceeded up the road and out of
the village in a.fast walk in the direction of their camp .
which was about two and-a half to three miles away. Un their
course they crossed’a field and entered some woods where they
stopped for approximately three-quarters of an hour, Up to
the time they reached the woods accused continued his “violent
actions" and then scemed to subside a "little bit", He sounded

a "little wild", acted very nervously and seemed tq "talk a lot".
he told Chaffee not to mention that he had killed the %old m‘a.n" :
ﬁhen he said this he appeared to be "abnormal”. . .

-The firing of the gun and the shooting of the man .
" seemed to bring accused back to norml to a small extent but’
not. hardly so you could notice it'", He appeared to be the
.same after that. By the time they.reached camp, about two howrs
later, he seemed ho differepd insofar as the more senous ef-
fects of tle alcohol were concerned. He was just as "violent®
when he returned to camp as he was in the village when the shoot- -
: ing was taking place. " '

' o While in the woods Chaffee stopped to relieve himself.

" while his companion continued on about 200 feet. Chaffee then

fired his rifle several times to let accused know where he was.

The shots were answered by accused and after Chaffee rejoined

him they resumed their way to the camp. At the edge of the woods

they each took another drink finishing what remained in Chaffee's - -
. bottle., Just before reaching camp they stopped to talk with
© some engineers located nearby and gave them a drink, Accilsed g

did not Join in the conversation (R25—35) o

: ‘Private Irving Chaser; a member of the ‘Same seotion
_ as accused, testified that the soldiers arrived at their gun’
position in camp at about 8300 pm when it was getting dark. He .
saw accused approaching the camp and from a distance he seemed
to be "happy and singing®. Accused and Chaffee went up to the’

* camp fire vhere witness was standing guard. Accused greeted wit-

" ness'and a Corporal Armstrong who was also there. . About 20 min-
utes after his arrival and while they were talking at the camp
fire accused said that he had-just come back from town and that

" he had killed a man, "He kept repeating that over and-overt,

. He told witness and the others to go to sleep and that he would -

- stand guard for them; that he had just killed a man and was unable
to sleep; that he wanted to get some cognac and so just shot the .
manj that he shot him in the chest. Accused was supposed to stand

. guard that night, but it was not yet time for him to gb on duty.

L 12855
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He told witness he would like to have some extra ammunition,
- Af he had any. Witness replied he had four extra rounds, but
' accused said he nedded at least 1k rounds, Vitness suggested
.~ that he see Private Phelps who'was about 100 yards away and
- had ammunition., Accused started towards Phelp's location.
-When he stated that he had killed a man, accused appeared to
be troubled. He spoke coherently and as normally as he usually
‘ ‘spoke but he was not sober. He was not fviolent in any way".
He seemed to know what he was talking sbout, Vitness saw ac~ .
" cused walking when ke first spproached the gun positlon and '
when he started toward Phelps! position amd did not notice
- him" "stagger, fall down or do.anyt of that‘ kind®, _W:Ltness‘
- had known him for four months. (336-2.0 :

. Private TFirst Class Allen A, Phelps testified that
.on the evening in question at gbout 8:00 pm accused called him -
out of his tent and asked him if he had any extra ammunition.,
_ Witness .said yes, and asked him what he warted it for and what
he had dore with his. Accused replied that he had done,some -
shooting and wanted to replace the ammunition he had used S0
~ that he would have the same.agount that had been-issued to him.
. When asked what he had used the ammunition for, accused stated
" thet he had been doing a "little shooting” amd that he had been.
in a town hearby and had shot a man. Asked if it was an accident”
or.whether he did it on purpose accused stated that it was not
. .an accident; that he trled to buy eame cograc from the man; that’.
- the latter shoved him-and he, accused, pulled the rifle frog his-:
. shoulder and shot him. Witness inquired if he was sure the man
- was dead and where he had hit him. Accused said thut he hit i
in the chest, that the man fell in the doorway and was bleeding .
from the nose and mouth, He further 'stated that the wictim was
- an old man and he, accused, did not know why he had done it; :
that it was "pitiful", and that right after that the "old woman®
ran by him crying very hard; that it was a "pitiful scene". ‘Acw.
cused recognized Fhalps when he asked for the ammunition,.and .
called him by name. There was liquor on his breath end he had
- a bottle on him partly filled, He did not seem tipsy but was
- more. "scared than anythihg"., Normally he was not nervous or
"shaky". His speech appeared to be coherent. ¥itness had known
him for a year and six months but had not observed him intoxicated
‘prior to this occasion (R36-LL),

. After reaching canp, Chaffee sat by the nre for about
- a half hour., He then became sick, wvomited, retired to his tent
and "passed out! (R35) .

“

4. Major Bernard L. Greené, Ledical Corps, was called as
a witness for tha def.ense and testified in subsLance as follows:

He practiced medicine since 1933, sweciallzu;; in neuro- ,
psychiatry. He has been in that field since 1931. Since his entrance

12855
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'into the Amy in August 1941, he has specia.lized in the same
. f3eld ard has been Chief of the Neuropsychlatry Seetion of the..- .

* 218t Gernral Hospital for 26 months, He examined accused con-
tinuously from 4 to 21 February 1945. During that period ac- . " -
cuded was glven the routine examination.consisting of a physica.l
- and neurological examination, laboratory tests of the blood, a *

-8pinal fluld examination, an x-ray study of the skull, and a -

pneumoencephalogram of the brain. All thest tests revealed minor
~evidence of brain disease, The following was his diagnosis: Con-

stitutional psychopathic state, emotiohal instability, severe,
manifested by chronic alecholism and combative behavior, all
. exlsting before his entrance into the service and not incurred -

- in line of dutyj accused is not psychotic meaning that he is not

insane,  His findings were that accused was able to understand

4. the nature of court-martial proceedings and assist in his defense,

but that "at the time of the alleged offense he was suffering from
some mental derahgement which prevented him from distinguishing"
betwaen right and wrong". The nature of this "impairment® was- due
© - to’aleocholic intoxlcation, ‘- The reason for this conclusion was that..
. repeated medigal study revealed a fixed habit pattern antedating
" his induction into the Army with numerous incidents characterized -
by aleoholic intoxication and assaultive behavior of which accused *
was not aware., If accused were under the influence of liquor, in-
toxicated, then in the opinion of witnsss, based upon’ accused's
. paat behavior ) he would be non-responsible (Ru,-l.6§ Sl
' . -4

-+ Then under the personal obeervat:.on of. the witness accused
was at no tima psychotic , Was cooperat.ive and- knew exa.ctly what he

1 constitutional paychopathic state is gemrally recognized

a.s a typo of sa.nity ratbr than insanity. )

: : His opinion about accused's assaultive behavior was based .
_.on the history given by accised himself that since the age of 16 he'-
“had frequently been involved in brawls of which he would have no ’
o reoollection except that he would wake up bloody im the morning.’ S
" Witness observed accused's pneumoencephalogram of the braini.In this

test all spinal fluld was drained from the brain and air injected. .

- The._test was performed while accused was anesthetized. During tle
test, he practically came to and more anesthetic had to be administered.

While he ‘was semi-conscious he displayed: assaultive behavior of which

" he had no recollection when he regained full consciousness. Most
likely this was similar to the type of behavior he would have shown
if a concentration of alcohol had been injected into his blood '

. stream. No alcohol, however, was administered in any test. Ase ’

. ‘saultive behavior 13 not a’ type of insanity and is displayed by . .

* ‘anyone who commits an assault or a murder., The fact that an individual

18 a combative type has no bearing on his sanity or insanity. .-

. COMFIBENTIA -
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The slight amount of brain injury revealed by the
tests, was the result of trauma to the head which accused
stated he had sustained on numerous occasionx, and of a skull
. fracture disclosed by x-rays. This brain irjuy rendered him
more susceptible to the influence of alcohol than the average
person, He is perfectly capable of recognizing right and
wrong when not under the influence of liquor, -

’ -~ “In the course of repeated interviews accused stated
“he &l d not recall the killing., Some persons in a chronié
psycopathic state manifested by chronic alceoholism ordinarily
recognize and remember all ths details of an incident three

or four hours after the incident when he is no longer under the
influence of liquor, while soms have a temporary blackout and
do not know what they do. Accused belongs to the latter class.
During the blackout he is temporarily insane, commits an act,
ard later remembers nothing about it. If an individual becomes
temporarily insane for a matter of seconds it would affect his
memory only during the interval in which he is not in complete
control of his faculties. When he becomes sane again he cannot
tell a coherent story of what happened during that interval.

4 blackout caused by acloholisa shiowid last more than a few
'seconds, and usually lasts an hour or a half hour before he
regains complete control of his faculties. The temporary black-
out of accused does not differ from that of ar ordinary drunk
who "blacks -outM,

In answer to hypothetical questions which summarized
.the evidence of what accused did and said from the time of the
shooting up to and including the time he talked with Private
First Class Phelps at the camp, witness t4stified that "from all
the facts it would appear that heknew right from wrong but at
the time of the alleged incident he mlght not have" that

"applying all the facts you outlined after
the alleged offense this individual should
have known right from wrong but vhat was
his mental state at the time the alleged
-+ ineident occurred? You haven't outlined
- any facts about thath; # * &
‘that .
"after the incident I would say he did
: know the difference between right and
.. .° wrong. At the tims of the incident I
" . wouldn't know unless you outlined his
' condition at the time of the alleged *
"~ incident" (R48). ot

He did not know the condition of accused at the time
of t,he :aniéent and that it was "the prerogative of the court to
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deude what his conditlon was at that time", and that he did -
not know ' N
"how he wéé’after the alleged offense be-
.cause his behavior.would indicate that
he was able to distifguish between right
and wrong. The man may have become per-
fectly normal after the incident and the
opinion I gave is one of my own judgment
"and the court has to decide from the facts .:
they have at hand as to hils legal status?

(RU8). = ‘

His findings in this case were based partly upon the
history of accused of which he had 'no proof other than accused's .
own statements and partly upon an analysis of his past behavior -
and psychological tests. He thought 'accused was truthful,. .

No abnormality was indicated by accused's family his-
torye. . .

5. The defense intx‘-odnce‘d no other evidence. Accused after
his rights as a witne ss were explained to him elected to remin
silent (R53) . .

6. a. .mrder is the killing of a human being with.out legal
justification or excuse and with malice aforethought (MCM, 1928,
par.l48a, p.163). The evidence is ample that accused intentiona.lly
killed the deceased by shooting him with a rifle at the time and
place alleged without legal Jjustification or excuse, lialice is
presumed from the use of a deadly weapon (MCM, 1928, par.112a,
p.110). lalice aforethought may also be inferred from an inten-
tion to cause the death of or grievous bodily harm to a person - ,
and may exist when the act is unpremadltated. The intent necessary
to constitute malice aforethought may spring up at the time of
the killing (LCU, 1928, par.lL8a, p.163; illen v. United States,
164 U.Se 494, 41 L.Ed. 528; Hotema v. United d States, 186 U.S. 413,
hé L.Ed.1225, 1226-1227)., .

The cowrt was fully v'arranted by the evidence in finding
accused guilty of murder unless there was reasonable doubt about
his sanity at the time of the offense, or his criminal liability
was affected by his c0nd3.tion of drunkenness.

b. Sanity of Accused. “Accused is not menta]ly respon=

sible for the killing of Lorlot unless he was at the time so far
free from mental defect, disease, or derangement as to be able

_ cohcerning the particula.r act charged both to distinguish right.
from wrong and to adhere to the right. There a reasonable doubt
exists in the minds of the court as to the mental responsibility .
of accused he cannot legally be convicted (MCH, 1928, par.78a, _pp.
62-63). The mental respohsibility of accused is a questlon of ... 1 855
fact, and the burden is upon the prosecution to prove beyond a °

: reasonable doubt tlmt he is mentally responsible for the offénse.
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He is presumed, however, to have been in fact sane at the time
of the offense until a reasonable doubt of his sanity at that
tire appears from all the evidence. This presumption merely
supplies in the first instance the required proof of the

" capacity of accused to commit the crime charged and authorizes
the court to assume at the outset'that he is mentally respon-
sible for his act. When evidence ternding to prove that accused
was not mentally responsible for the alleged offense is intro-
duced either by the prosecution or by the defense, or, in ap-
propriate cases, on the court's own initiative, and such evid-
‘ence creates a reasonable doubt as to the sanity of accused,

he is entitled to an acquittal. The burden, however, of pro-
ducing evidence of insanity is not upon the prosecutiom btut
upon the defense (MCM, 1923, par.llZg_, p.llO Davis v. United
States, 160 U.S. 469, 40 L.Ed.499; Davis v. United ited States,

185 U.S. 375, 41 L.Ed. 750; Hotema v, United States, 188 U.S.

© 113, 46 L.Ed. 1225; lee v. United Stat'es, 9L F (2d) 326). It
is immaterial whetheT the insanity is permanent.or .temporary, .
or whether it is prodwed by excessive drinking, or by any
otrer cause. .The distinetion between the defense of insanlty,
caused by excessive drinking, and the defense of drunkenness .

‘ has been maintained throughow the cases. An insane person '
cannot be convicted of an offense comnitted while he is in

that condltlon, vhile voluntary drunkenness is generally no
excuse for crime (Perkins v, United States, 228 Fed., LO3;
Director of Public Prosccutions v. Beard (1920) 4eCe 479, 12
ALR 8&6) .

The finding of the court in the present case tiat ac-
cused was guilty of murder imperts a finding that he was mentally
responsible at the time of the killing., ™is findl:g »-i21 aot be-
disturbed upon appellate review if there is substartial evidence
in the recard to .sustain it. an examination of tle evidence dis-
closes that while intoxicated accused engaged in an unprovoked
altercation with deceased in the course of which he became angry
and fired a shot into the ceiling. As deceased was attempting to
get away, accused aimed and fired his rifle at him and killed him.
Inmediately thereafter he informed his companion who was waiting
for him outside that he had killed the deceased. On the way back.
‘to camp he enjoined his companion not to mention that he had done
the killing. After retwning to camp two or three hours later
he was trowled,. made statements indicating remorse ard related
to other members of his unit that he had shot and killed the de-
ceased. He stated his reason for killing the man, namely that
the latter had shoved him, and gave details of what happened.

He admitted that tle shooting was not an accident. Chafee testi- -

fied that at the time of the gshooting and on the way back to

canp accused did not seem natural, was violent in hls actions,
seemed abnormal and a little wild, did not seem to meke sense in-
what he said, could not be reasoned with, and that the liquor
seemed to afféct his mind, He further testified that although

the shooting.brought-accused slightly back to normal his condition -
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seemed no different after he reached camp. There was evidence *
~that Chaffee had himself drunk heavily and was intoxicated.

It was for the court to determine what weight should be given

to his appraisal of accused's mental condition. The two

other witnesses who saw accused and talked with him upon his
arrival at camp and to whom he revealed what he had done, ~
tesdtified that he spoke coberently and as normally as he ,
ysually did, that he did not stagger, was not violent in any- ‘
way and appeared to know what he was talkling about. The psy-
chiatrist found that he was not suffering from psychosis, mean-
ing that he was not insane., The slight amount of brain injury:

he had sustaihed prior to his entry into the service msrely made -
him morg susceptible to the influence of alcohol than the average’
person. - He was perfectly capable of distinguishing right from
wrong whan not intoxicated, The witness based his opinion that -
accused was suffering. from some mental derangement-or impairment
which rendered him temporarily insane, upon the assumption that
due to alecholic intoxdecation he was suffering from a temporary N
blackout at.the time of the killing.. The only indication that

he suffered’a blackout cams from the accused's ovm etsterent to
the witness while he was under observation and when he was not .
under cath or subject to cross-examination. There is no evidence
in ths recard to corroborate the truth of that statement. On the
contrary the evidence warr;,nt. ed the court in finding that he did
not suffer a blackout. Admittedly the witness did not know the .
condition of accused at the time of the killing. .He testified
that accused's behavior immediately folldwing” the slaying indi-
cated that he was able to distinguish right from wrong, and that
it was for the court to detemmine wlat his condition was at the .
time of the shooting., There was substantial evidence, therefore, -
to sustain.the court's’ £inding that accused at tlre time of the -
"offense was so far free ffom mental defect, disease or derangement,
"as to be able concerning the act charged to distinguish right from
wrong. There is nothing in the record to suggest that although
accused was aware of the moral quality of his act, he was unable.

-~

to.adhere to the right: A specific finding of nental responsibility
is not required, it being included in the general finding of guilty :

(CH ETO 57&7, Harrison, Jre; I Bull JAG p.360). )

c. Drunkenness of Accused. The evidence shows that accused

drank abomt. one-half to three-fourths of a quart of cognac over a

period of approximately two hours before the slaying and that he was

intoxicated at the tims he fired the fatal shot. It is a general
rule of law that wvoluntary intoxication is not an excuse for cyims
: committed while in .that condition, but it may be considered as af-
facting mental capucity to entertain.a specific intent where such
intent is a necessary element of the crime (MCM, 1928, par.126a,
.'pe136; Hopt v. Utah, 104 U.S¢ 631, 26 L.Ed..873; Director of Public
,Prosecutions v. Beard, supra). . Evidence of intoxication falling .

short of a proved incapacity.in the accused to form the intent neces-
sary to const.itute the crime charged and nBrely establishing ‘that his -

ss
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-mind was affected by drink so that he more readily gave way

to some violemt passion, does not rebut the presumption that

a man intends the natural consequences of his act. It was

for the cowrt in the present case to determine the degrees of
‘accused's intoxication on all the evidence before it. There

was substantial evidence to support a finding that accused -

at the time of the offense was capable of forming the purpose

and intent to kill, and that he intentionally shot and killed

‘the deceased., That finding will not be disturbed on appellate
review (CIEETO 6229, Creech). The evidence does not disclose

the existence of facts which would justify the Board of Review

in reducing the homicide to manslaughter (CM ETO 82, McKenzie; .
" CM ETO 3957, Barneclo; CM ETO 6074, Howard; CM.ETO 9385, Endoza;
CM ETQ 9972, Christon, cx Ero 10338, Lamb), = _

7. The charge sheet shows that accused is 21 y'ea.rs of age

and was inducted 30 March 1943, at Abingdon, Virginia He had
no prior service. .

8. The court was lega.lly constituted and had jurisdiction
of the person and offense. No errors injuriously affecting the
substantial rights of accused were commltted during the trial, .
The Board of Review is of the opinlon that the record of trial
'is legally sufficient to support the findings of guilty a.nd the
sentencé as confirmed,

B " 9, . The penalty for murder is death. or life imprisonment
as the court-martial may direct (AW 92).

Mudge Advocate |

' (DISSENT) ____ Judge Advocate-

Judge Advocate
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The ev:Ldence is ovenvhelmn.ng that when accused fired the fatal
shot he was very drénk. It is admitted that accused had a brain. .
injury, evidenced by x-ray examination,which made "him sensitive to
the toxication of alcohol, and that du.ring a short period before ,
the shooting he had actually drunk three-fourths of a bottle of °
cognac.. The absence of any motive for the shooting points to' & .
drunkenness as the explamation. The testimony of the French SR
woman that at the time accused had "dead eyes", "the eyes of a = * -
drunkard", and that he seemed to be. "completely”. drunk, and -
the testimony of Chaffee to the same. effect cannot be ignored
:Ln this comection. : : _ L L

The only evidence '.‘.'hiCh covld possibly:.h:.-.ve"supported an o

inference that accused was not drunk at the time of the killing, -. ™
;,\ s0 as to have justified the court in digregarding the mass of"
/eyidence to the contrary, is found in the testimony of Chaffee

thqt when accused returned to camp he spoke coherently and in

rormal manner, but_he was not_scber then, and in the testimony of

Phelps who said that at t that time accused "was more scared than _

anything" and "he seemed to have been drinking"., Shortly after,

héw vever, . accused's companion of the afternoon vomi ed and "passed

out" . i P

/,
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But this evidence as to ‘sobri‘éty 1s negatived by the
positive evidence that accused walked two and one-half to

‘three miles back to camp, resting three-quarters. of an hour

“on the way. ~Added to the sobering effects of both time and -

“exercise is that produced by the psychological shock of a
; killing ‘This latter effect is powerrul and well known.

There is strong p«roof of the absence of mlice -afore~

. thought in this killing in the very fact that the act itself
~~;",fhad a sobering effect. , .

The psychiatrist took all these facts into consxderation

a.nd in the 1light of his professional kmowledge and experience

7 "testified that in his opinion adcused when he committed the

- act was in a mental blackout and did not know the difference -
. ‘between right ard vrong. Under cross-examination, while this

5 witness said that he did not know personally if accused was

Y

- intoxicated, one of the symptoms which led to his opinion,

he 'did not depart. from his opinion based on that and other
‘symptoms, but left it to the court to decide the condition

. of accused at the time. His findings were based on the brain
- injury, an asstmpf.icn that accused had drunk a.given guantity
- of liquor, a.ccused s past behanor and psychological tests.

That was the court's sole prov:.nce and its datemmation

o may not be ‘disturbed on appellate review, unless there was no

- substant ial evidence on which the court could uld overlook or dis-
 regard the competent, strong-evidence that accused was msntally -

2411 and was too drunk to know the difference between right and

: i,j"Wrong, bo form the required specifie intent. o ; ‘

L In my opinion, the case in favor of such drunkenness »
was c.learly made out and was not rebutted. C T .

What is the result? Accused's inablllty to kncm right

bf—rom wrong is hot a complete defense .because he was psychotic.,

But his drunken condition which carried at least a Tworal black-
out, according to the professional witness, reduced the offense
from murder to voluntary manslaughter by elimimating the element
of malice afarethought. The only evidende of malice aforethought
is found in the presumption which flows from the use of. a deadly

 weapon. But all the implications of premeditation found in the

presecuring, the possession ard use of a deadly weapon during .
peace times are certamlg‘hnot present during war when everyone
is armed at all times e presumption of malice‘is not so great

- when a man does not have to prepare by prearming himself, the

weapon having been properly bji his side at all times. In any

- event this presumptlon was rebutted by proof which the court had
. no right. to disregard.
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In Cit ETO 9365, mendoza, accused was found guilty of |
murder. The evidence before the court was that prior to
the shooting, accused was in a card game with a nuber of
members of his squad, that tlree bottles of wine were con-
sumed and that accused "had a good bit of each one of them®

- (in the presént case accused drank three-quarters of a bottle:
of cognac).. After the game, accused came down the stairs, |
with a rifle, staggering so that he had to hold on to the
‘bannister. Two men stopped him from going out of his billet =
by grappling him, during which accused swung at them and fell
on the concrete pavement hurting his head. He was carried to -

- bed, but imediately came out of his room with a rifle which *
he fired from a "hip-firing position'", This shot grazed one .~
soldier and killed another. 4Accused's condition of intaxication
was variously described: ™too drunk-to go out", "drunk", -
“drinking pretty heavily" and "pretty drunk". "Shortly a.fter"
the shooting, accused appeared.to be- "quit e.sober”, The Board
of Beview said that there was evidence, if nothing else had
been shown,. from which' the court would have been justified in
finding that accused acted with malice aforethought. The Board
continued however, to say that the use of a deadly weapon
creates’'a presumption of fact——not law —as to the presence

" of malice aforethought but that it is only one piece of
evidence bearing on the question of malice and that it may °
be rebutted by the other facts and circumstances surrounding -

- the homicide (authoritiesicited), The Board said that "all the
evidence * # # points to the fact that accused's drunkenmess

~ was well advanced™ and that "while intoxication is no defense -«

- to homicide, it may be operative 4o reduce murder to manslaughter
if sufficiemtly extreme to render the accused incapable of enter- |
taining malice afarethought™. The Board of Review decided that =

" the record of trial in that casé did not contalin substantial evid-
. ence that accused acted with malice aforethought and was legally

g .cufﬁcient ‘to support a conviction of voluntary manslaughter only,.

: In the lendoza case, the proof. showed that accused's intox:L-
) cation was "rell advanced'. There can be no déubt that in this |
.case the proof showed that this adcused wes in a "well advanced"

- state of intoxication. His brain injury made him.unusually sus-~

- ceptible to the intoxication of the large quartity of liquor he

- consumed just before the shootinc. Of that there is not the

: ,sllghtest quest:.on. L o T : / :

’I‘here is no substantlal chfference between the liendoza case -

and that under conslderation. : .

: In my opinion the record of trlal is 1egally su.ff:.c:.ent ‘bo
. support only a- f:.ndlng of voluntary mnslaughter. : S

Judge iy te.‘ ';

R .f;tv(‘d.
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lar Department, Bra.nch of "of The Judge Advocate General with
the Biropea.n Theat.er. fécg AUG 194 T0: Commanding
General, United States Forces, European Thea.ter, (Main) APO 757,

U. S. AIW.

1. In the case of Private EDWIN R. MINNICK (33646866}
* Battery D, 559th Antiaireraft irtillery (Automatic WeaponsS
Batta.llon, attention is invited to the foregoing holding by
the Board of Review that the record of trial is legally suffi-
cient to support the findings of gullty and the sentence, which
"hold is hereby approved. Under the provisions of Article of
War 503, you now have authority to order execution of the sentence.

2. It is recommended that the death sentence be commuted to
life imprisonment. Accused's abnormal susceptibility to aleohol
due to pre-existing brain injury, his drunken condition, the ab-.
sence of deliberation, his sudden anger, and his youth, make out
a strong basis for the recommendation. On all the evidence in
the case as carefully analyzed in the holding, the impésition
of the lesser mandatory pehalties appears to be warranted.

3, When copies of the published order are forwarded to this
office, they should be accompanied to the foregoing holding, this
indorsement and the record of trial, which is delivered to you
herewith. The file number of the record in this office is CM ETO
12855. For convenience of reference please place that number in
brackets.at the end of the order: (CM ETO 12855).

4. Should the sentence as irhpoéed by the co{zrt be carried into
"execution, it is requested that a complete copy of the prooecedings
be fumished this office in orde;- that :Lts files may be complete.

) ant Juﬁge Advocat nemﬁ

. O et

. ( Sentence confirmsd but after reconsideration commted to dishomrabh discharge,
total forfeitures and confinement for life. Fersuant tp pare 87 b, M.C.M 1928
50 mich of previcus action dated 7 “une 1945, as inconsistent with this action
recalled, Sentence ss commuted ordered executed, OCNO 438, UIFET, 19 Sept 1945),

| 12855
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
‘ (AP0 887

BOARD OF REVIEW MO, 3 6 JUL 1945 |
CM ETO 12859

UNITED STATES " NINTH UNITED STATES ARMY

Y. g Trial by GCM, convened at
Mmster, Germany, 12 May 1945,
Private CHABLES BAKER (6855560), Sentences Dishoncrable discharge,
472nd Mlitary Police Escort total forfeitures and confinement
Guard Company at hard labor for life, Eastern
Branch, United Statea Dieciplinary
) Barracks, Greenhaven, New York,

HOLDING by BOARD OF REVIFS KO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1, The record of trial in the case of the soldier named abon
has been examined by the Board of Review, ‘

" 2¢ Accused was tried upon the following Charge and Specificationt
CHARGE: Violation of the 58th Article of Var, -

Specification: In that Private Charles Baker then
Technician Fifth Grade, 472d Military Police
Escort Guard Company, did, at Nemours, France,
on or about 9 September 1944, desert the ser-
vice of the United States and did remain gbsent

. in desertion until he was apprehended at Paris,’
France, on or about 1 March 1945,

He pleaded not guilty and, all membere of the court present at the time
the vote was taken concurring, was found guilty of the Charge and Speci-
fication. No evldence of previous convictions was introduced. All A
members of the court present at the time the vote was taken concurring,
he was sentenced to be dishonorably discharged the service, to forfeit
all pay and allowances due or to becoms due, exnd to be confined at

hard labor, at such plasce as the reviewing authority may direct, for

the term of his natural life, The reviewing authority approved the
sentence, designated the Fastern Eranch, United States Disoiplinary
Barracks, CGreenhaven, New York, as the place of confinement and for-

warded the record of trial for action pursuant to Article of War 50§

12859
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v3’.‘-- Snnmry of evidence for prosecutions

It is shown ’by the testimony of his compaxny comnder and first
sergeant and by an extract cepy of the company's mormimg report, that
accused sbsented himself without leave from his company at or near
Nemours, France, 9 September 1944 (R7-9; Pros.Ex,1), He was’ apprehendod
by a military policeman on 1 March 1945 in Paris, France (R10; Pru.nx.Z)o

- 4; Sumary of evidenoo for defenso: : , ' !

A corporal of accused's organization testified he was regarded
as a good soldier (R11), While accused was awaiting return to his
company, a military police officer found him to be a capable and efficient
soldier who performed his duties as a drill urgeant with cheer:ul obodiome
and in an enmplary marmer (R12; Def.Ex.A)e

Arter his righ'bs as a witness were explained to him, accused
elected to maks an wnsworm statements On or about 9 September 1944 at
Nemours, France, ha unsed his Class B pass for the first time, Becoxing.
under the influsnce of liquor hs was unable to return to his company,

When he did returs, his company had moved - supposedly to Metz,  His
company was not at Mets g0 he returned to Avon near Fountainbleau, Msnmbers
of an ordnance evacuation company there tried to locats his company for .
hin, He always intended to returm, He had no imtention to desert, Thse
arny was his first love, Hs had nine years service and hopes to stay im
after the war (R13), - ’ ' ‘

5. Accused's unauthorized absence of 173 days in anm active Theater
of Operations, terminated as showa by apprehension, support the courtfs
inference and finding that at some time he intended hot te returm (cn ‘
FTO 1629, OfDonnell, and cases therein cited),

6e The charge cheet shows that accused is 28 years ten months of
* age, that he emlisted 2 July 1940, and that his prior service consiated
of onme enlistment from 13 Jlﬂy 1934 te 13 July 1937.

7« The court was lega.lly constituted and had juriadiction of the
person and offense. No errors injuriously affecting the substantial
. rights of the accused were committed during the trial, -The Board of
Review 1s of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence, . ,

8, The penalty for desertion in time of war 1s death er such other
punishment as a court-martial may direct (Article of War 58), The designae
tion of the Eastern Branch, United States Disciplinary Barracks, Greenhawn,
New Ygrk, as the place of confinemnt, 13 authorized (M 42; Cir, 210, WD
14 Sept.1943, gec.VI, as amended

Judge Advocate

Judga Advocate
. /5’/ // J Judge Advoeate -
(‘_“ [CENTIAL | / - 2859
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Branch Office of The JudgefﬁdvocateYGeneral
with the
European Theater of Operatlona
APO 887
BOARD OF REVIEW NO. 1
CM ETO 12869
UNITED STATES ; 6TH INFANTRY DIVISION
Ve ) Trial by GCM, convened at Menden,
: S ) Germany, 22 April 1945. Sentence:
Private First Class EARNEST ) Dishonorable discharge, total for-
DeWAR (15043139), S5th, Signal ) feitures and confinement at hard
Company ) labor for life. United States
)

Penitentiary, Lewisburg, Pemnsylvania,

HOLDING by BCARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

, fl. The record of trial in the cass of the soldier named above

has been examined by the Board of Review and the Board submits this,
its holding, to the Assxstant Judge Advocate General with the Luropean
‘Theater of Operations,

2. Accused was tried upon the following charges and specifica=
tions: © )

CHARGE I; Violation of the 924 Article of War.,

Specification: In that private First Class
Earnest DeWar, 5th Signal Company, did,
at Wendelsheim, Germany, on or about
2l March 1945, forcibly and feloniously,
against her will, have carnal knowledge
of Mrs, Elisabeth Mathes,

CHARGE II: Violation of the 93d Article of War.

Specification 1: In that * * % did, at Wendelsheim,
Germany, on or about 21 March 1945, with in-
~tent to do her bodily harm, conmit an assault
‘upon Mrs. Elisabeth Mathes, by willfully and
feloniously striking the said Mrs. Mathes in
the face with a carbine.

CONFIDENTIAL
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Specification 2: 1In that * * x did, at Wendel-
sheim, Germany, on or about 21 March 1945,
with intent to do her bodily harm, commit
an assault upon lirs, Elisabeth Mathes, by
willfully and feloniously striking the
said Mrs, yathes in the abdomen with a carbine.

Specification 3: In that » % * did, at Wendel=-
sheim, Germany, on or about 21 March 1545,
with intent to do her bodily harm, commit
an assault upon Mrs. Elisabeth yathes; by
willfully end feloniously ‘tearing the said
Mrs. Mathes in the private parts of her
body with his hand.

CHARGE IIIp Violation of the 96th Article of War.

Specification: In that * * * did, at Wendelsheim,
Germany, on or about 21 March 1945, wrong-
fully, willfully, and in violation of stand=
ing orders fraternize with German civilians
by entering the home of Mr. and lMrs, Herrmann
Mathes.

He pleaded not guilty and, all of the members of the court present
at the time the vote was taken concurring, was found guilty of all
charges and specifications. No evidence of previous convictions

was introduced. All of the members of the court present at the time
the vote was taken concurring, he was sentenced to be hanged by the
neck until dead., The reviewing authority, the Commanding General,

. 5th Infantry Division, approved the sentence and forwarded the re-
cord of trial for action under Article of War 48. The confirming
authority, the Commanding General, European Theater of Operations,
confirmed the sentence but, owing to special circumstances in the

. case, commuted it to dishonorable discharge from the service, fore
feiture of all pay and allgwances due or to become due, and confine-

ment at hard labor for the term of accused's natural life, desig-
nated the United States Penitentiary, Lewisburg, Pennsylvania, as :
the place of confinement, and withheld the order directing the

execution of the sentence pursuant to Article of War 50%.

3+« The evidence for the prosecution is, briefly summarized, '
as follows: : )

On the night of 21 March 1945 (date of alleged offenses),
accusedts organization, the 5th Signal Company, was billeted in
Wendelsheim, Germany (R32-33), in which city Herrmann Mathes and his’
wife, Elisabeth, the person alleged to have been assaulted and raped,
together with their 11 children, the youngest of whom was about five
weeks of age, resided. Mathes end his wife had already gone to bed
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on the nizht in question when, between 11:00 and 11:30 O'clock
(rrathes fixed the time as between 11:20 and 11:30), they heard
someone knock and call at their door (R6,17). Mathes went to

the door while his wife lighted a carbide lamp. #hen the door

was opened, an American soldier, who was armed with a carbine,
entered. Asked if he wanted something to eat or drink, he re-
plied in the negative. He then said something which Mathes °
understood as a request for wine. A glass of wine was procured
and the soldier drank it (R13), He then asked about the young
baby, played with it briefly, passed on to where Frau Mathes

was lying in bed and made evident that he desired to have sexual
intercourse with her., When Mathes protested and explained the
recent birth of the youngest child, he was seized and thrown
aside. The soldier then pushed Frau Mathes down on the bed and
began to undress her. When Mathes again sought to intervene,

he was threatened with the carbine and made to get into bed.

The soldier then placed his helmet and carbine at the head of

the bed, got on top of Frau Mathes and began trying to engage

in sexual intercourse with her. She was not completely un-
dressed. She also resisted. Presently the soldier arose, re-
moved additional of her clothing and his own jacket, got back
upon her and resumed his efforts. After a short period, he arose
again, removed his leg.ings and trousers, as well as the remainder
of Freu kathes' clothes, and then once more got upon her. ‘At this
stage of the proceedings, when urged by his wife to secure help,
Mathes jumped from bed and went out the door. The soldier seized
his carbine and followed but returned shortly and struck Frau
Mathes twice with the butt of the carbine, once on the forehead
and once on the chin(R8-9), Ha then dressed and went into an-ad-
joining pantry. Failing to find an exit, he returned to the room,
dregged Frau Mathes from bed, forced her legs apart and with his
hand penetrated her vagina, thereby inflicting internal injuries
and causing her to bleed profusely (R7). He again struck her
with the carbine, this time in the abdomen, after which he again -
‘sought an exit. He finally asked Frau Mathes to point out the cor=
rect door and when she had done so, he left. The time of his leav1ng
was approximately five minutes before midnight (R12). .

Frau Mathes at no time consented to the act of sexual in-
tercourse with accused and she resisted his efforts throughout to
the extent that her impaired strength permitted (R7,8). Despite
her resistance, he from time to time succeeded in penetrating her
genitals with his own but at no time had an emigsion (R8).

‘ - Mathes, not being permitted on the streets at night, obe
tained no help on the night of the occurrence, but reported the
matter to American military authorities the following morning.
Frau Mathes was promptly examined by an American Army medical offi=-
cers The examination disclosed a contusion and ecchymotioc swelling
of the left upper eyelid, a mild.contusion of the left lower eyelid,
and & bruise and marked swelling of the left lower jaw (R19). A vag-
inal examination dnsclosed profuse bleeding from the vagina.
&
CONFIDENTIAL g4’%
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¢
The perineum was intact; the anus normal, There was swelling
and marked tenderness of the left labia majora and minora, A
piece of loose tissue one-half inch long was hanging from the
left labia minora, There-were oosing ecchymotic spots around -
the urethra with a very small superficial tear in the mucous mem=
brane on the right side. There were also several small super-
ficial tears in the anterior commissure., The urethra was in-
tact. There was a small tear in the left lateral vaginal wall,
The cervix {mouth of the womb) was not inspected but, except for
an old laceration on the right side, felt normal. The uterus was
in normal position, slightly larger than normal and not tender,
. The bleeding was from the uterus and from the oozing, superficial
tears mentioned above (RZO) The examining officer (presumably .
testifying, in part at least, from medical history supplied by
the patient at the time of the examination) stated also that Frau
Mathes had had & normal delivery some five weeks previously, fol-
lowing which she bled more or less for ten days. The bleeding °
had then ceased completely, after which she had been well until
the assaults in question (R19)., Frau Mathes was placed in a hos=-
pital after the examination,

N

Both Herr and Frau Mathes identified accused at the trial
as the person who entered their home and attacked Frau Mathes on
the night in question (RlO-ll,lS). Each testified, that he and
she separately had seen, recognized and identified a ccused in an
identification parade two days after thea ttack (R10,15). The day
following the attack, upon different occasions, available members
of accused's organization, some 80 or 90 in number, were paraded
before Herr and Frau Mathes, respectively, WNeither he nor she
identified any of them as the guilty party. Accused was not in
either parade (R22). The following day a group of eight or nine
men, including accused, was taken by First Lieutenant Sam Buonafede
to the hospital in which Frau Mathes was being treated. The men
were sent into the room in single file, there to form &.line, Lieut=
enant Buonafede stated that immediately upon aocused 8 stepping
through the door, Frau Mathes said, "He is the man" (R26). The
same group of soldiers was then carried to where Mathes ‘was, and
he also identified accused (R26), Accused had never visited the
Mathes home prior to the night in question (Rlz). )

The morning after she was attacked, Frau Mathes found a
short, leather legsing at the end of the bed on which she had been
‘lying at the time of the attack (R9). It was turned over-to Lieut-
. enant Buonafede, who, later that day, was informed that accused had
borrowed a pair of leggings that morning (22 March). This led to
accused's being questioned that nizht. He denied that he had either
lost a legging or borrowed a pair, claiming that the leggings which

CONFIDENTIAL .
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he was then wearing were his own (R25). These latter leggings
wore teken from him by Lieutenant Buonafede. They, as well as
the legging that was found in the Mathes Bome, were 1dentified
" and introduced in evidence (R36; Pros. Bxs. 1, 3).

: After having been identified by Herr and Frau Mathes

on 23 March, and after having been duly warned of his rights,
accused admitted that the legging found in the Mathes home be-
longed to him and that he borrowed the pair taken from him by
Lieutenant buonafede from one Wampler on the morning of 22 March
- (R26). .Two statements in writing, both made and signed by ac=
cused on 23 March after due warning, were introduced in evidence
without objection (R32; Pros.Exs.2,4). In one (Pros.Ex.Z), he
said that he was drunk on the night of 21 March. He recalled
walking up or down a street in Wandelheim, Germany, in the vicin=
ity of 5th Signal Company. It wes possible that he entered a
civilian home but he did not believe that he could have raped -

- or assaulted Frau Mathes., When he woke up at 0600 hours on 22
March, one of his-leggings was missing and he borrowed a pair
from Eugene Wampler, they being the leggings taken over by
Liettenant Buonafede. In the other statement (Pros.Ex. 4), he
merely admitted ownership of the legging shown him by Lieutenant
Buonafede (the legging found in the Mathes home).

Eugene Wampler was not present at the trial, but hia
brother testified that he heard accused ask Eugene for the loan
of a pair of leggings on the norning of 22 March (R40). :

Captain Joseph M. Kohnstemm, commanding officer of Sth
Signal Compeny, saw accused at company headquarters in Wendelsheim,
Germany, between 9:00 and 9130 pm on 21 March. Accused had just
completed a trip from the.division near echelon, & distance of ap=
- proximately 150 miles. There was nothing unusual about his sppear-
ance and he expressed himself in a normal manner, He did appear
to be tired (R33),.

Technical Sergeant Yohn F. Kurgan stated that he was with
accused continously from 4100 to 11:00 pm on 21 March. He last
saw accused when the lights went out just after 11:00 pm. The
11:00 o'clock news broadcast had just ended, Sgccused was then sit=
ting on the side of his bunk, partially undressed. He had removed
his field jacket and was removing his shirt (R37). Sergeant Rurgan
did not know whether accused wont to bed. He did not hear him leave
the quarters. He himself went to sleep within a short time after
Zoing tobed {R37-38), Neither the prosecution nor the defense
questioned the witness with regard toaccused'a state of sobriety.

At the suggestion of the president of the court, there was

read into the recordghe following, from paragraph 6g of a letter
from Headquarters Twelfth Army Group, to-wit:

-  CONFIDENTIAL
-5 -


http:CONFU>ENTI.AL

CCOYFIDENTIAL
(34)
"American soldiers must not associate with
Germans., Specifically, it is not permis-
sible to shake hands with them, to visit
their homes" (R52).

4. Defense evidence:

‘ Captain Kohnstamm, Sergeant Kurgan and First Sergeant
Raymond L. Liedke, all of whom had known accused for periods rang-
ing from 16 months to four years, each expressed the opinion that
accused was of good character and reliable (R35,59,4l).

Upon having his rights as a witness fully explained to
him, accused elected to testify under ocath as a witness in his own
behalf. He related his experiences on his trip from Luxembourg to
Wendelsheim and his activities immediately after arriving at the
latter place in the evening of 21 March 1948. He had pulled his
leggings off while driving and when he parked his jeep for the night
and left it about 6:00 pm., he left his leggings in it, He did not
see either of them again until Lieutenant Buonafede coafronted him
with one of them (R48). Both were missing when he went to loock
for them about 6:30 am on 22 sarch (R46). After supper on 21 March,
he drank wine with a number of different people at four different
places about the company area. Finally, about 10¥00 pm, he procured
two bottlem of wine from & wine cellar, returned to his room and
drank some more., He listened to the 11:00 otclock news broadcast
end retired shortly thereafter \R47,48), On cross-examination, when
asked about his written statement wherein he said, "one of my leg-
gings was gonf, he stated that he was nervous when he signed the
statement and did not pay 'a great deal of attention to it (R60).

5« Therecord of trial clearly is legally sufficient to supe
port the finding of suilty of rape (Charge I and Specification). ‘A1l
elements of the offense were established by the undisputed testimony
of the prosecuting witness and her husband (CM ETO 4194, Scott and authe
orities therein cited/, It was not essential to commission of the of=
fense that accused have an emission (MCM, 1928, par. 148b, p. 165).
There was substantial competent evidence to support the court's finde
ing that accused was the guilty party. Both Frau kathes and her hus-
band definitely identified accused at the trial and both separately
identified him without hesitation from among other soldiers in an ‘
_identification parade two days after the of fense was committed. Proof
of the previous extrajudicial ideptification was properly admitted in
evidence (CM ETO 3837, Bernard W. Smith; CM ETO 7209, Williams; CM
ETO 8270, Cook). In additions accused's legging was found in the
Mathes home alter the offense was committed. Accused's contention
that he was at his billet in bed at the time the rape was committed
and that his legzings were stolen, which contention was not in harmony
with his voluntary pretrial statements, merely presented an issue of
v fact on the question of identification, the determmination of which
on the state of the record was for the court. (CM ETO 3200. Price).

CONFIDENTIAL
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6. The evidence of record is likewise legally sufficient
to support the findings of guilty of Charge II and each of its
specifications, Each specification charged an assault with in-
tent to do bodily harm.

. "This is an assault.ag:ravated by the speci-
fic present intent to do bodily harm to the
person assaulted by means of the force em~
‘ployed, - It is not necessary that any bat«
tery actually ensue, or, if bodily harm is
actually inflicted, that it be of the kind
intended™ (McM, 1928, par. 149n, p. 180).

The undlsputed testimony of Frau Mathes, corroborated by subsequent
medical examination, established the assaults and such serious in-

juries as to remove the case from the realm of speculetion or infer=-
ence regarding accused’'s intent to do bodily harm (cM ETO 804. Ogle-
tree ot al; CM LTO 4606, Geckler,

7. The Specification of Charge III‘alleged that accused did

"wrongfully, willfully, and in violation
of standing orders fraternize with Ger=-
man civilians by entering the home of

Mr, and Mrs. Herrmann Wathes” (Underscor=
ing supplied).

The specific act alleged to constitute fraternization is that of
entering the Mathes home. The evidence shows that accused gained
admission by knocking and calling at the door, whereupon Mathes
opened it., Accuséd asked for and wasigiven wine which he drank,
and played with the baby. Thereafter he directed his attention to
‘Frau Mathes, whom he eventually succeeded in raping. The court

was justified in inferring from accused's amicable acts immediately
following his entry into the house that that entry, unlike those in
CM ETO 10501, Liner and CM ETO 10967, Harris, was not motivated solely
by the purpose of committing a criminal offense, and that it there-
fore constituted fraternization (CM ETO 11978, Brcmléy) There is
thus no inconsistency between the findings of guilty of this Specifi=
cation and those of the Specification of Charge I (rape). In the
Liner and Harris cases, supra, the entry into the/Gorman home was
immediately followed by unfriendly conduct, culminating in assaults
upon the inmates, in clear contra-distinction to the instant case,
The record supports the findings of guilty of the Specification,

. 8o Thg,charge sheet shows that accused is 34 years of age and
enlisted 8{August 1940 at Fort Benjemin Harrison, Indiana. (His per-
iod of service is governed by the Service Extension Act of 194l.. He
had no prior service,
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9. The court was legally constituted and had jurisdiction
of the person and the offenses. No errors 1njyriously affecting
the substantial rights.of acéused were committed during the trial,
The Board of Review is of the opinion that the record of trial is
‘legally sufficient to support the findings of gullty and the sen-
tence as commuted, 1

10. The penalty for rape is death or life impriscnment as
the courtemartial may direct. Confinement in a penltcntihry is
authorized upon conviction of rape by drticle of War 42 and sec-
- tions 278 and 330, Federaixcrimlnal Code (18 USCA 457, 667). The
designation of the Unlted\ﬂtates Penitentiary, Lewisburg, Pennsyl-
vania, as the place of confinement is proper (Cir.229, WD, 8 June
1944, sec.II, pars. 1b(4), 33).

/s/ B. Franklin Riter Judge Advocate

" /s/ Wa. F. Burrow Judge Advocate

/s/ Edward L, Stevens, Jr. Judge Advocate

N
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War Department, Branch offzce or The Judge Advocate [Eoneral with
the European Theater of Operations, 14 Jul 1945 - TO: Commanding
General, United States Forces, European Theater, APO 887, U.S. Army.

" 1. In the case of Private First Class EARNEST DeWAR
(15043139), 5th 8ignal Company, attention is invited to-the.foregoing
holding by the Board of Review that the record of, trial is legally
sufficlent to support the findings of guilty and ‘the sentence as
commuted, which holding is hereby approved. Under the provisions
of Article of War 50%, you now have authority to ordar execution of .
the sentence,

2. When copies of the published order are formrded to this
: ofﬁce, they should be accompanied by the foregoing holding and this
indorsement., The file number of the record in this office is CM ETO
12869, For convenience of reference, please place that number in
brackets a.t the end of the ordert (CM ETO 12869).

/3/ E. C. MONEIL

E. C. McNEIL.
Brigadier General, United States ‘rmy.
Auista.nt Judge Advocate General.

(Sentence as commuted ordered exeouted. GCMO 289, ETO, 26 Jﬁiy 1945),
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Branch Office of The Judge chate General

HOIDING by BOAKD OF REVIEX NO. 5

HILL, EVINS and JULIAN, Judge Adwocates |,

‘1.

(DI

with the
! European Theater
- “4p0 887
BOARD OF REVIEW.NO. 5 | 24 A5 1045
T . L / .
-CM ETO 12873
" UNITED STATES ) 89TH INFANTRY DIVISION
| o oo , ; Trial by GCM, convensd at Immerath,
_ ; o ) Germany, 10 April 1945. Sentence
Technicisn Fifth Grade EIMER ) asg to each: Dishonorable discharge,
L. SPCHN (18020239) and . ) . total forfeitures, and confinement
Private MARTON L. WHELCHEL )} at hard labor for life. The United
(18038433), Company C, 602nd ) States Penitentiary, Ievd.sburg,
Tenk Destroyer Battalion ). Pennsylvania :

The record of trial in the case of the soldiers named

above has been examined by the Board of Review and the Board, sub-
mits this, its holding, to the Assistant Judge Advocate General in
charge of the Branch Office of The Judge Advocate General with the

European Theater. .. .

. 2
specifications :

CHARGE I:
Specification.

Violation of the 92nd Article of War.
In that Private Marton L. Whelchel,

Company C, 602nd Tank Destroyer Battalion,

ard Tec 5 Elmer L. Spohn, Company Cjy

602nd

Tank Destroyer Battalion, acting jointly and
in pursuance of a common intent, did, at Im-
merath, Germany, on or about 14 March 1945,
forcibly and feloniously, against her will,
have carnal knowledge of Hilda.gard Thull

CONFIDENTIV
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Accused were tried joirxbly upon the following charges amd
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T CHARGE II: Violation of the 93rd A.r'hicle of wa.r.
Spacincation: In that Private Marton L. Whelchel,
Company C, 602nd Tank Destroyer Battalion, -
- did, at Immera.th Germany, on or about 14 March
1945, with intent to comit a felony, viz,
- rape, commit an assault upon Helga Thull, by
willfully and feloniously removing lher step-
. ins from and throwing the said Helga Thull
' ' on a bed.

Each pleaded not gullty. Two-thirds of the members of the court
presant when ths wtie was talken conaurring in the case of Spohn,

- and all concurring in the case of Whelchel, each was found guilty
as charged. No evidence of previous comvictions was introduced.
Taree-fourths of the menbers of the court presermt when the vote
was taken concurring, Spohn was sentenced to be dishonorably

. discharged the service, to frfeit all pey end allowarces due or
to become due, and to be confined at hard labor at such place as
the reviewing authority may direct for the term of his natural
life, A1l of the memberm of the: court present when the vote was .
taken concurring, Whelchel was sentenced to be hanged by the neck{:
until dead. The reviewing autharity, the Commnding Genersl, 89th
Infantry Division, approved the sentence of each, designated the
United States Fenitentiary, lewisburg, Pennsylvania, as the place
of confinement of Spohn, and- forwarded the record of trial for -
action pursuant to Article of War /8. The confirming authority,
the Cormanding General, European Theater of Operations, confirmed
the sentence of Whelchel, but owing to speclal circumstances in
this case, canmuted it to dishonorable discharge from the service,
forfeit ure of all pay and allowances due ar to become due, and
confinement at hard labor for the term of his matural life, designa-
ted the United States Penitentiary, Lewisburg, Pennsylvania, as the’

_place of confinement, and withheld the order directing the exscubtion
of the sentence pursuanb to Article of War 505.

3. Evridence :uxtroduced by the pmsecut.:.on shows that both

accused were members of Company C, 602nd Tank Destroyer Battalion

- {R24). -On 14 March 1945, Matthias Thull was living in Immerath,
Germany, with his wife, two daughters, Hildagard and 'Helga, 16 and

. 13 years of age, respectively, a nine year old son, and his brother-
in-lsw, Joseph Schmitz. Between 11300 and 12:00 pm, the two accused
went to the home of this family, knocked on the door, and told Herr

-~ Thull who answered that they wanted to sleep there (R6,7,11,15,19,20).
Thull protested that there was not room for them but they went up- .
stairs. When Thull started to follow, "The big soldier, or dark ohe"
(vhom Thull identified as Whelchel (R8).hit him on the chest with . .
his gun, gave him a push, and told him to stay dom (R6)e Each -
soldier had a bottle, They had been drinking and Spohn .was. drunk
(®r7,8,15,19,20). Upstairs, they entered & bedroom where there were
two beds., In one were Hildagard and Helga, in the other Frau Thull

- 12873
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and the nine year old boy (R7,16,17). When Hildagard awoke she
observed the soldiers standing there., Her testimony was corro--
barated in pertinent part by her sister, her father and her uncle, .
Herr Schmitz. As she related the story, after accused entered

the room, ‘tiey firs.sat on the bed occupied by the girls who
thereupon got up, dressed and attempted to leave, But they

were restrained by one accused (Whelchel) who frightened them

by pointing a gun at them. Thereupon they called for their

father to coms up and he came up. Shortly after they called

for their uncls, because he understood English, and when the

uncle arrived, Whelchel told him that Hildagard had to sit on

his lap. She did not want to do this and cried, whereupon ac-

cused pointed his gun at the family and threatened to shoot all
unless she complied, Then the girl "went over", unwillingly,

she was so afraid, ard accused Whelchel hit her on the head with
his gun, took off her pants, made all her "folks" get on one bed,
and pulled and pushed her over to and into.the other bed. At

first she tried to get away, but he pulled her back and put his
penis in her. She jerked so that it came out. He made her put .

it back in. She squirmed and pushed, and it cams out again, and
once more "he put it in"., Hé reémained with her about an howr and
then he .called Spohn who in. the meantime had vomited and gone to-
sleep, - ThHe girl wanted to Jjump up and run but he pushed her back

on the bed, Spohn got up and came over, and did the same thing td
her. She could feel his penis in her. Hildagard cried all the time
and called for help, tried to get away, but ¢ould not. Vhile Spohn
was with Hildagard, Whelchel went to the other bed, grabbed Helga,
the 13 year-old girl, brought her over to the bed with Hildagard

and Spohn, took out his penis and laid on top of her while she cried
out all the time, "Mother, Mother, I'll die®, Helga said she could
feel his penis against her body, "right here in front" (R8-10,12-14,!
15-22). An Army medical officer examined the two girls the next :
days ."On the younger girl", Helga, he found nothing. An examina- .
tion of Hildagard disclosed a tear in the hymen. ithether the tear
was fresh, the officer was not certain. In addition, he found a
srmall blood clot at the lower end of the tear,. together with a
swelling and puflish discoloration of the entrance (R23).

4. First Lisutenant Robert E, Graham of accused's company
testified, on cross-examination, that Whelchel had never be¢én court-
martialled and had received company punishment only once, for drink-
ing, during a period of two and one-half years; and that "he was ons
of the best tank destroyer drivers in the ETO ¥ % # never.had any
trouble with his vehicle * 3 # also been in several tight places with
us and has always stuck by all of us every time?”, The lieutenant
sa.:i.d that during the same time, Spohn had not been court-martialled (R24,
25). ‘ . _ .

4
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A corporal in accused's company testified for the de-
fense that whelc:hel had been playing poker with him and others up
until about 1l o'clock the night in question and that he was drunk

(R25,26).
rights

5, The/of accused as witnesses in’ their own behalf were
fully explained to them. Whelchel elected to remain silent and
Spohn to take the stand and testify under oath (rR27).

: Spohn in substance said that on the -m.ght of 14 March,
after a rather late supper, he and Whelchel drank wins, "a little
bit", that he then went on guard between 9:30 and 10230, .after
which he and his co-atcused "continued to drink some more wine or
whatever it was" (R27). Later on, they went to a nearby civilian
home and upstairs where some Germans were talking. Spohn saids:

%I don't know what they were saying, I
-didn't feel very good so I went down and
.went to sleep., I don't have any idea how
long I was asleep, but Private Whelchel
. woke me and asked me if I wanted to fuck
with this girl amd I said yes. So I got
on the bed, but I couldn't get a *hard on?, . ,
While I was trying to get a ‘hard.on', . ' -~
Whelchel and this other girl got on the
bed. He wasn't there very long and he said
let's go. So we got up and went back to
the housef (R27),

Spohn denied that he had i.xxteréourse with the girl. If she struggled
he did not recall it. He did not attempt to have intercourse with
her., He sald, also, he was lying between her 1egs and that his penis
was between her legs.

: s ) cross-examina.tion, Spohn said he was oh the bed "with
the 1", also, that he took out. his penis and did "tonch her-with
1t (R26-29). ~

s

6o . "Rape is the unlawful carnal knowledge of a
- .waoman by force and without her consent"
(MCM, 1928, par.llgB}Z, p.165)0

"Assault with intent to commit rape-~This is

.an attempt to commit rape in which the overt
act amounts to an assault upon the woman in-
tended to be ravished" (MCM, 1928, par.M?l

p9179)0 R -

The evidence before the court justified the findings of
" Builty with respect to each accused for the rape of Hildagard Thull -

(Charge I, Specificatlon) » and with respect ‘bo accused Whelchel for 12 8 7'

CONFIDENT =
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his assault with intent to conxmit rape on Helga Thull
(Cha.rge II, Specification).

‘Ons at least of the accused wag armed. Uninvited,
they entered a strange house and over protests proceeded upstalrs
to a bed room where they found the two girls. The girls called
for their father and uncle when they realized that accused had
avil designs. They atteupted to leave the room and were stopped
by a pointed weapon. A threat to kill a1l unless she complied
resulted in Hildagard, 16 years of age, sitting on Whelchel's
knees., Hildagard was then pulled and pushed on to a bed and
there raped first by Whelchel and afterwards by Spohn. She
struggled and resisted. She was penetrated by each accused.
Vhelchel then attempted to have intercowrse with Helga, a 13
year old gid, OShe called for assistance but Whelchel grabbed
her and brought her to bed with him. :

The law is that the vict.im of a8 rape will resist to
the extent that the circumstances require. The reason for this
is that failure to resist my denote consent and, of course,
where there is consent there is no rape., Circumstances such as
are found here indicate that the victims were filled with fear
that resistance would result in death or great bodily harm, Such
fear excuses resistance. "Intercourse effected by terror, and
without consent, is rape (44 Am.Jur. secs.5,6,7,8, p.903)s -

Spohn in his testimony injected the mroposition that
Hildagard did not struggle or resist, implying that there was
consent., Even if there was not great resistance, the. two accused
had no right to believe that such failure constituted consent or
approval to submission. Vhere consent is interposed as a defense
the cowrt has a right. to judge all the circumstances to determine
whether accused had a right to believe there was consent if in
fact there was none. The circumstances here, which imvolve the
terrorizing of an entire family, the bra.ndie{)ing of a gun and
threats of death, immediately preceding the intercourse, would
fully explain the lack of resistance on the part of thess two
young girls, and certainly justified the court in believing that
accused could nct have belleved reasonably that there was consent
to what fo]lowed. - :

In view of the fact that Yihelchel had already cormitted
rape on Hildagard, the court was justified in believing tliat when
he, Whelchel, assaulted Helga he intended to commit rape,

- T The charge sheet shows that accused Spohnis 27 years of
) age 'and that he enlisted 23 August 1940 without prior service, and
that accused Whelchel is 22 years of age and that he enlmted 15

January l9l;.1 without prior service,

N
~
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8. m court was. 1@111: constituted. and had dnriadietica
of the persons and effenses., No errors injuriously affecting the
swbstantial rights of either accused were comitted during the -
trial. The Board of Eeview is of the opinion that, as to.sach
accused, the record of trial is legally su.tﬁcient 'bo uupport the
2indings of guilty and the se:ntmco. o A

1 9 The pemlty for raps is" dea.th or 11!- impriaonmont
the court-martial may direct (A¥ 92), Confinement in a peniten~-
tiary is suthorized upcn conviction.of rape by Article of War
42 and sections 278 and 330, Federal Criminal Code (18 USCA, 457,
567). The designation of the United States Penitentiary, Lewis-
burg, Pennsylvania, as-the placs of confinement, is proper. (C:I.r.
229, WD, 8 June 1944, sec.II, para.lb(h), Bb). -

-

Jndgo Advocate -

% ; Judge Advocate

@&wﬂw P mge Advocste
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. War Department, Branch Office of The Judge Advocate General with

the European Theater. A3 19 T0: ‘' Commanding
General, United States Forces,%opein gea‘ber (Main) » APO 757, U.S.
Armye s - . _

: 1. In the case of Private MARTON L. WHELCHEL (18038[;33) s
Company C, 602nd Tank Destroyer Battalion, attention is invited to
the foregoing holding by the Board of Review that the record of
trial is lega.lly sufficient to support the findings of guilty and
the sentence as’ commuted, which holding is hereby approved. Under
the provisions of Article of War 504, you now have authority to
order exscution of the sentence, v

2. When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement. The file number of the record in this office
is CM ETO 12873. For convenience of reference, please place that
nunber in brackets at the end of the order: (MW).

//2// ﬂW / .

E. C. McNEIL,
Brigadier General, United States Army
-_ Ass:i.s’t,arx‘c. Judge Advvoca.te General. -

. -
'

( Sentence ordered ececuted, GCMO 388, ETO, 6 Sept 1945‘).

".n‘::_ﬁnENT I,
| 12873
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Branch Office of The Judge Advocate General
with the
European Theater

. AP0 887

BOARD OF REVIEW NO. 4 . 7 NOV 1945 -
Cx ETQ 12878

UNITED '‘STATES 3RD ARMORED DIVISION

Ve Trial by GCM convened at
Bickendorf (Cologne), Germany,
17,18,19 March 1945.
Sentencet . Dishonorable
discharge, total forfeitures
and oonfinement at hard labor -
for life. United States
Penitentiery, Lewisburg,
Pennsylvanie,

private WILLIAM C WEBB
(14012102), Division
Artillery Command, 3rd
Armored Division

Nt St Saaestl Sl st “wutt? sl il StV ot st

HOLDING by BCARD OF REVIEW NO. 4
DANIELSON, MEYER and ANDERSON, Judge Advocates

l, The record of trial in the case of the soldier named
above has been examined by the Board of Review and the Board
submits this, its holding, to the Assistant Judgze Advocate |
General in charge of the Branch Office of the Judge Advocate
General with the European Theatsr.,
i
2. Accused nas‘hiedon the following Charge and Specificatlonz

CHARGE:" Violation of the 92nd Article of War,

- Specification: In that Private William C. Webb,
Division Artillery Command, Third Armored
Division, did at Bickendorf, Germahy, on

or about 10 March 1945, with malice afore-
thought, willfully, deliberately, feloniously,
unlawfully, and with premeditation kill one
Heinrich Puyszinski, a humar being, by shooting
him with a rifle, -

el =
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He pleaded not gullty and, all of the members of the

court present at the time the vote was teken concurring, -
was found guilty of the Specification and Oharge., Evidence
was introduced of one previous conviction by summary court
for absence without leave for two days in violation of -
Article of War 61, All of the members of the court present
at the time the vote was taken concurring, he was sentenced
to be hanged by the neck until dead. The reviewing authority,
the Commanding General, 3rd Armored Division, approved the
sentence and forwarded the record of trial for action under
Article of War 48 with recommendation that the sentence be
commuted to dishonorable discharge, total forfeitures, and
confinement at hard labor for the term of his natural life.
‘The confirming authority, the Commanding General, European
Theater of Operations, confirmed the sentence, but owing to
special circumstances in the case and the recommendation of "
the Reviewing Authority, commuted it to dishonorable discharge
from the service,!forfeiture of all pay and allowances due or
to become due, and confinement at hard labor for the term of
accused's natural life, designated the United States Penit-
entiary, Lewisburg, Pennsylvania, as the place of confinement,
and withheld the order directing execution of the sentence
pursuant to Article of War 50%.

3. The prosecution's evidence in substance was aé follows:

Between 1800 and 1900 hours, 10 March 1945, dr, and
Mrs. Heinrich Puszinski were at their home in Bickendorf,
Cologne, Qermany (323,40). Privates Charles Dethlefsen and
Mathew J. M, sks, both of accused!s organization, and a German
c¢ivilian, Joseph Stammel, were also present, apparently having -
spent most of the afternoon drinking wine w th the Puszinskis
(R23,29,40,72), Neither Dethlefsen nor the Germsns were armed,
-although there is some evidence that Miska had a rifle and a
pistol (RR27,37,38,44,75). The group was in a bedroom when,
" at about 1900 hours, accused entered (R23,29,32,42,77,79).
He sat down on the bed where Miska was also sitting, laid/ his
helmet beside him and leaned the M-l rifle w th which he was
armed against him, with the stock on the floor and his right
" hand on the barrel (R23,34,43,40). At this time, he did not
appear to those present to be intoxicated (R24,42), although
one of them, Stammel, admitted on cross examination that he
himself had done so much drinking that he was unablé to judge
(R33,37). Aegcused's attitude was friendly, and although he
talked to no one, he offered chocolate and cizarettes to Mrs.
Puszinski (R24,42,47). Shortly afterwards, Dethlefsen wanted
to box with Puszinski, but Mrs. Puszinski separated them.
Puszinski who was standing on the side of the room opposite
to where accused was sitting, then opened his collar, apparently
to show some tattoo marks to accused and Miska (R26,33,35,42).
At this point Kiska and accused exchanged a few words and
accused raised his gun, took the safety off and fired four shots

-2 -
RESTRICTED



RESTRICTED
(49)

(R25,27,34,35,43,47,49,73). Puszinski dropped to the

floor and the carbide lamp which was on the kitchen cabinet
"fell, thus extinguishing the light (R25,49). Immediately
after the shooting, accused left the room (R27),

Accused's battery commander was immediately summoned
by some soldiers who were in the vicinity of the Puszinski
house and who heard the shots, None of these men saw accused
leave the house, One of them, however, who was on guard had
seen him going in the direction of the house about 20 minutes
befors, at which time he was armed with an M-l rifle and
appeared to be under the influence of ‘liquor (§7,60-61),
Upon arrival, the battery commander found Miska, Uethlefsen,
Stammel and Mrs. Puszinski still at the house (R7), MAccused -
was ro longer there, but his helmet was found, as well as three
empty cartridge shells out of a .30 caliber rifle (R8,15).
Dethlefsen and Miska were put under arrest (R10,11). A
medical officer was sumnoned who pronounced Puszinski dead as
the result of gunshot wounds in the chest{R17).

Accused, after leaving the house, apparently returned
at once to his quarters. On arrival he went through the switch-
board room and was observed there by Private Irwin Sacks (R63).
He did not have his helmet, but was carrying an M-l rifle and
appeared to be in an intoxicated condition %R65,65,66,67).
Accused had been om switchboard duty in the afternoon and had
" been relieved because of intoxication, at which time he had
taken his gun end left (RS4-65). The gun he had with him on
his return was the same one he had taken with him at the time
he was relieved (R65)., According to Sacks, "He was drunk all
day and he was drunk when he left and I would say he was in
about the same condition when he came back" (R66). He was told
to go to bed but refused to relinquish his gun, saying, "I don't
want anybody to get my gun™ (R66,67). He then went to the room
of Private George Coppola which adjoined the switchboard room
(R63). He seemed to those present to be excited and scared,
although not drunk, and he was pale, with & kind of “glare" on
his face (R158,159). He pulled back the bolt on his gun and a
shell and clip fell out. All he said was, "Don't, don't, don't,™
(R157,158,159§. One of the men asked his whether 'he had shot’
anyone and he replied, "No", and then left the room (R157,159).
One of the men "threw out" the clip and bullets (R157,160). It
does not appear that anyone saw accused reload his gun (R157).

The battery commander meanwhile took lMiiska and Dethlefsen
to his quarters for gquestioning and as & result of his conversation
with them sent for accused (R12). Upon his arrival, accused was
so intoxicated that he could neither stand up nor sit in a chair
-and hed to be supported to prevent him from falling. This
occurred at about 2000 hours, or approximately an hour after the
shooting (R12), Nothing but incoherent mumbling could be '

obtained from accused (R1Z), and the battery commander sent for
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his rifle (R13). The first sergeant went to accused's
quarters and obtained a rifle which he was informed belonged
to acoused and which he delivered to the battery commander
(R68). There were three other "weapons™ in accused's room
at the time, although the gun taken by the first sergeant
was apparently the only rifle (R68,69 Upon examination
by the battery commander, the rifle was found Yo contain a
- 6lip and eight shells and did not appear to have been recently
fired (R13,14,70,90), »

None of the men in the company had been issued Mal"
rifles, although accused and Miska edch actually had one
(R70)s On examination shortly after the shooting, Hiska's
hed six rounds in the clip and looked as if it had been
fired "quite some time back and it was never cleaned" (R71,89).
It apparently remained in his.possession smd was examined again
during the course of the trial, at which time there were only
three rounds in the clip (R89). /',

The prosecutions 8 e vidence also showed that accused
was "Quiet and pretty easy to get along with" and that “his
attitude toward the Germans is pretty much the same as most
of the other men. He {fdid 'not partiqularly like or dislike
them in any way out of the ordinary” (R66,67).

4., Accused, having been warned of his rights by defense
counsel, elected to remain silent (R162). Evidence introduced
in behalf of the defense was substantially as follows:

.-Technician Fifth Grade Laurence K. Upp stated that
he was obliged to relieve accused from switchboard duty in
the afternoon of 10 March 1945 because of intoxication (R92).
He saw him on and off throughout the afternoon and at about -
1900 = 1930 hours, he told him to go to bed. Aoccused was
then seriously drunk” and in an ergumentative mood (RQZ) He
'?ad an M-1 riflé with him which was the only one in the building
R93)%

Both Dethlefsen and Miska testified for the defense
.(R94-132, 136-146), Each admitted his presence at the Puszinski
house at the time of the shooting and earlier in the afternoon
(Rr9S, 140) but disclaimed any knowledge or recollection of the

details of the events that transpired (R95,143). Both were
extremely vague as to virtually .everything that occurred and
neither admitted knowledge of the identity of the person who
fired the shots (R106, 143). Miska stated that he and Dethlefsen
were unarmed and, as far as he recalled, so was accused (R103«
127). He admitted possessing an M-l rifle but stated that he
had never fired it (R109), Dethlefsen testified that accused
did not seem to be drunk (R138),

::..4-
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. Private George Coppola testified that he was at
the Puszinski house at the time of the shooting although
not in the room where the incident occurred (R149). On .
- hearing the shots, he ran from the house .toward his quafters
(R150). Just as he reached the door bf his billet, he heard
accused call "Wait for me". Acoused was running, had an b=l
rifle and seemed excited but not drunk (2151-1545, He came
into Coppola's quarters and "started fooling around with his-
un", removing a clip and "a round or two of ammunition". He -
wont threough the motions of reloading the rifle" and coppola
thought he saw him put another clip in. The original clip and
the rounds he had unloaded were thrown out (R152,154-155).

" The Division neuropsychiatrist testified that accused
was sane and responsible and capable of differentiating between
right and wrong. He had the intelligence of a nine year old
and his intelligence quotient was 51 (R160-161).

5. The evidence in this case amply supports the court's
conclusion that it was accused who fired the shots that resulted
in Puszinski's death. Such conclusion flows not only from the
direct testimony of Stammel and Mrs. Puszinski, but also from
the inference legitimately to be drawn from the circumstantial
evidence relative to u ccusedts actions immediately following the
shooting, It is true that the rifle supposedly belonging to
accused contained a full clip at the time it was exemined by the
battery commander and did not appear to have been recently dise
charged. This, however, hardly offsets the direct testimony of
the eye witnesses to the shooting, particularly in view of the
evidence that accused reloaded his rifle following the incident
and of the somewhat dubious proof that the gun examined by the
battery commander was in fact the one accused had with him at the
time of the shooting. In this eomnection, it is regrettable
that the testimony of Kiska and Dethlefsen, the two military
witnesses to the crime, was so garbled and vague as to be a
virtual nullity from a protative point of view. HWhether this
was attridbutable to a desire to shield themselves or accused or
to bona fide, walcoholic oblivion to what was going on at the
time of the incident, is problematical, the former being the
more likely hypothesis. 1ln any event, as previously stated, there
is sufficient other evidence to support the conolusion that
accused fired the fatal shots., v '

The important question, therefore, is whether the
malice aforethought necessary to support the conviction of murder
has been sufficiently proved, ™Malice aforethought" according
to its definition in the Manual for Courts-kartial, exists
where there is "an intention to cause the death of, or grievous
bodily harm to, any person" or where there is "knowledge that
the act which causes death will probably cause the death of, or -
grievous bodily harm to, any person" (MCM 1928, par. 148a, pp.163-
164). If one or the other or both these states of mind exist,

-5 -
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the killing is murder even though, as in the instant

case, no premeditation or reasonable motive on the part

- of accused is proved (CM ETO 5745, Allen; CM ETO 6159,

Lewis; CM ETO 438, Smith; CMJJTD 42'2—'G—een) Since the
evidence shows that accused, although sane and able to
distinguish right from wrong, deliberately raised his gun
and fired four shots at the deceaséd, it is obvious that the
court was justified in finding that he possessed the intent
or knowledge requisite to constitute malice aforethought,
unless the complicating factor of intoxication was such as
to render him incapable of malice as previously defined
(see .CM ETO 9365 Mendoza). The evidence on the issue of intoxicatie
on is highly coanzcting. renging from statements by Stammel- and

Mrs, Puszinski that accused was sober to testimony by his battery
commander that about an hour later he was drunk beyond the cap=-
acity to control actions and speech. Hence, the question of

the degree of intoxication was one of fact for the determination

-of the court whose findings on such matters, as the Board of

Review has often held, will not be disturbed if supported by

.substantial competent evidence \see CM ETO 9396, Elgin, and

cases cited). wWhile a fair reading of the record—TEZHS to

no other conclusion than that accused was intoxicated to a
considerable degree, it is.considered in light of the deliberate
character of the physical acts comprising the shooting, that

the court!s finding that he was capable of entertasining malice

is sufficiently supported by the evidence. Indeed, the only
testimony indicating otherwise was that of the battery commander,
and it is noted that his interview with accused occurred nearly

an hour after the shooting and that during a considerable part

of such interwval, accused's movements were unaccounted for, It

is quite possible therefore that he may have consumed additional
intoxicants, thus producing a condition at the time he was seen

by the battery commander not representative of his state of
intoxication at the time of the shooting. The case, therefore,
does not fall within the principles laid down in CM ETO 9365,

Mendoza, and the record of trial is legally sufficient to support
the findings of guilty of murder,

6. The charge shest shows that accused is 23 years of age,
and enlisted 26 July 1940 at Fort “enning, Georgia. He had no . -
prior service, ' . ’

7. The court was legally constituted and had jurisdiction
of the person and offense, No errors injuriously affecting the
substantial rights of eccused were committed during the trial.
The Board of Review is of the opinion that the record of trial
18 legally sufficient to support the findings of guilty and the
sentenoe as commuted.

-6 -
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8. The penalty for murder is death or life

imprisonment as the courte-martial mey direct (AW 92)..
Confinement in a peritentiary is authorized upon -
conviction of murder by Article of War 42 and sections
275 and 330, Federal Criminal Code (18 USCA 454,567).
The designation of the United States Penitentiary,
Lewisburg, Pennsylvania,_as the place of confinement,

is proper (Cir. 229, WD, 8 June 1944, sec. II, pars. 1b

(4) 2v). |

LESTER A. DANIELSON Judge Advocate

; MlRTIﬁﬁl.ﬂﬁExﬁﬁijTL} Judge Advocate

JOEN R. ANDERSON _~ Judge Advocate

RESTRICTED
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Branch Office of The Judge Advocate General

with the
Eurcpean Theater of Operations
APO 887 .
BOARD OF REVIEW NO, /4 27 JUN 1945
CM ETO 12902 -
UNITED STATES g 4LTH INFANTRY DIVISION
Yo ) Trial by GCM, convened at Ansbach,
o ) Germany, 16 May 1945 Sentences
Private First Class A. (Ie0e) ) = Dishonorable discharge, total
Teo CROSS (6929237), Company )  forfeitures, and confinement at
E, 22nd Infantry . ) hard lsbor for life, Eastern
) Branch, United States Disciplinary
) Barracks, Greenhaven, New Yorks

HOIDING by BOARD OF REVIEW NO, 4
DANIEISCON, MEYER and BURNS, Judge Advocates

le. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried on the following charge and Speci-
fications o

CHARGEs Violation of the 58th Article of Ware

Specifications In that Private First Class A,
Je Cross, Company "E", 22nd Infantry, d4id,
in the vicinity of Prum, Germany, on or

" about 28 Februery 1945, deaert the service
of the United Statea by absenting himgelf

- without proper leave from his organization
with intent to avoid hazardous duty, to wits
an attack against the enemy, and did remain
abgent in desertion until he surrendered
himself at Paris, Frence, on or about 2 March
191450 !
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He pleaded not guilty and. 81l members of the court present at the
time the vote was taken concurring, was found guilty of the Charge
‘and Specifications ZEvidence was introduced of two previous cone
vietions by special courtemartial for absence without leave for
two and 19 days, respectively, in viclation:of Article of War 61.
AlY members of the court present at the time the vote was taken

* concurring, he was sentenced to be dishonorably discharged the’
service, to forfeit all pay and allowances due or to become due,
end to be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his natural life, The re-
viewing authority approved the sentence, designeted the Eastern
Branch, United States Disciplinary Berracks, Greertaven, New York,
es the place of gonfinement, and forwarded the record of " trial for
acticn pursuant to Article of War 50%, . »

: 3.. The evidence for the prosecution mey be smmnarized as
followag : | .

¥

! ’

‘.;\‘

On the morning of 28 February 1945, accnsed's company
was in an assembly area near Prum, Germany, preparatory to ate
tacking the enemy, The company had been engsged with the enemy

- for about 12 days previously and the attack was to be made in
the latter part of the morning over wooded and hilly terraine .

" Small arms, mines and artillery fire were anticipated (R5w6,8«9)s
Accused was apecifical)ly advised of the impending attack (R5,8,
-9411)e At about 0800 houras, he told his squad leader that he was
going to the battalion aid statione. The squad leader neither -

- gave nor refused permission and shortly afterwards accused met
one of the company officers to whom he said that *the war was
getting a little too rough for him* and that he was going to the
aid station (R5,7¢5=10)s At this time, he appeared normal in
speech and walk and wes rational and sober (R9=10), He had come -
plained of battle fatighe to his squad leader although his cone
dition appeared no different from that of the other men (RS)e
_The officer gave him permission to visit the atd station. but 4did

~ not give him authority to be otherwise absent from the company °
(R9~10)e Accused, however, did not return and remained absent
without leave until be surrendered himself in Paris, France,' on
2 March 1945 (R10; Pros.Ex.A). The contemplated attack occurred
at about 1100=1200 hours and continued for about two weekse
"Artillery and small arms fire was encountered as well as mines,
2lthough no casualties were sustained in accu.sed's squad or
platoon (R5=5,9)e :

In a statement made to the inveatigating officer, after
being warned of his rights, accused stated that when he reached

- . -

2w - ' o
S 129072
- CONFIDENTIAL

1



CONFIDENTIAL |
o

the aid station, he was given some nose drops for a sinus cone
dition which hed been troubling him and was told by the sergeant
in charge to return to his campanye. He did not do so because he
was "tired of fighting end fed up on combat®s Instead he went to
Metz and then to Paris where he attempted to have his nose ex- -
amined at a general hospitale He was not admitted, being without
orders, and he then turned himself in to the military polices He
hed not been told of the contanp'.tated attack by his compeny (R12j
Pros.Ex.B).

La After being warned of his rights by the law member, ace
cused elected to remain silent (R13)e No evidence was presented
by the defense,

- 5¢ The record of trial contains ample proof that accused was
eware of en immediately impending attack on’ the enemy at the time
he abaented himself without leave, and such evidence, coupled with
his own admissions, is sufficient to support the inference that
his ebsence was designed to avoid the hazardous duty incident to
participation in the contemplated attack, Accordingly, the findings
of guilty of desertion reached by the court are supported by the
evidence adduced (See M ETO 11404, Holmes)e

6e The charge sheet shows that accused is 25 years and nine
_months of age ard enlisted 26 November 1940 at Fort McClellen,
Alabama,. He had prior service commencing 20 November 1937 and
ending 25 Noverber 1940, ‘ ;

Te ‘the court wasg legally constituted and had jurisdiction
of the person and offense., No errors injuriously affecting the
~substantial rights of accused@ were comritted during the triale
The Board of Review is of the opinion that the record of trial
iz legally sufficient to support the findings of guilty emd the
sentences

.

8+ The penalty for desertion.in time of war is death or
such other punishment as & court-mertial may direct (AW 58)e
The designation of the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement,. is
authorized (AW 423 Cire210, WD, li Septe 1943, 8eceVI, as amended)e

. A%Qé a,y.i_pQuW Judge Advocate

&L&w&» Q\’WL’\Q‘\— Tudge Advocate
DL AL e s
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Branch Office of The Judge Advocate General

with the
European Theater pfxlpwratixms
AP0 €87 _
BORD OF REVIEW NO, 1 | 27 JuL 1945 |
CM ETO 12924
UNITED STATES g.%ﬂ,mzommnmsm
Ve ) Trisl by GCM, convened at Borﬁa,

, : , . ) Germany, 27 April 1945, Sentences
Second Lieutenant JOHN F, CALVO ) Dismissal, total forfeitures, and
(0~1016371), Compeny B, Second ) confinement at hard labor for ten
Tank Battalion ) years. Eastern Branch, United

) States Disciplinary Barracks, Green-
) haven, New York, .

HOLDING by BO/RD OF REVIEW NO, 1
RITER, BURROW and STEVENS, Judge Advocates

1, . The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater.mfx@pmrax
Rimmxy . '

' 2, Accused was tried upon the following Charge,and Specification:
- CHARGE: lViolation of the 85th Article of iare

Specification: In that 2nd Lieutenant John F. Calvo,
Compary B, Second Tank Battalion, was, at Hohnbach, -
Germany, on or sbout 16 April 1945, found drunk
while on duty as a platoon leader while leading
his platoon in combat against the enemy, .

He pleaded not gullty to, and was found guilty of, the Charge and Specifi- o
- cation. No evidence of previous convictions was introduced. He was
sentenced to be dismissed the service, to forfeit all pay and allowances

due or to become due, and to be confined at hard labor, at such place as

the reviewing authority may direet, for ten years. The reviewing authority,
the Commanding General, 9th Armored Division, approved the sentence and
forwarded the record of trial for action under Article of War 48, The

1 )
2
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confirming authority, the Commanding General, European Theater of
Operations, confirmed the sentence, deslignated the Eastern Branch,
Unlted States Disciplinary Barracks, Greenhaven, New York, as the
place of confinement, and withheld the order directing execution of -
the sentence pm‘suant to Article of War 50%. , N

: 3, On 16 April 1945 ’ accused was a platoon leader in Gompany B,
"2nd Tank Battalion, which was making & road march in enemy territory.
He instructe® a tank commander to cover him as he made incursions into
adjacent. woodd, but diseppeared from sight so frequently that coverage
was -impossible and he failed to heed or answer radio e.dvice to that
effect (R14,16). . ' o . .
Later in the day, du:ring an assault upon the town of Hohnbe.ch,
- Germany, it was the mission of his platoon to remain im position on
high ground, support the attack by fire, and guard the left flank, He
quarreled over the radlo and in person with the company commander, con- .
‘tending that a firing position further forward was prefersble (R7,13),
The company commander did not think him drunk at that time, but a tank
. cormander thought so at 4he time of the radio conversation because of
. his difficulty in climhing on a tank and because of his use of stilted
speech (R7,15§ The men were apprehensive (R11). ) o

While the action continued, accused entered a house and pro= -
cured & bottle of liquor, estimated in size from a pint to a quart -
(R11,17-19). It was half full (R19). He gave two drinks to enlisted
men, drank the remainder and went to sleep in e tatk (R13,17,19)s The -
company continued to fire (R17). An infantry officer, who arrived for -
conference, awakened him only after rough handling and .shaking, Accused
was then drunk end silly (R17-19), The company cormander returned from -

- - the town, then captured, and saw accused sitting on top of a tank with .

- his head in his hands, and in a drunken condition, In the presence of
~ his men, accused said "The men who run the Army are pricks * ¥ % they»
“don't know what they are doing * % % they don't know how to fight * * %
our tactics were sbsolutely wrong * * %" (R7, 8). He smelled of liquory.
could hardly hold up his head, spoke abnormally, blubbered, and staggered
. 8lightly when he walked (R7-9,20). Four witnesees testified he was
drunk (R7,12,15,20). ' .
. be The defense presented testimony that achsed was not drunk,

* but the witness was apparently not there at the time accused went into -
the house for liquor, or when he was asleep or when the company commander
returned,, Further testimony was to the effect that his battle position
before Hohnbach was good (R20-22). Accused jolned the orgenization dur-
ing the previous autum and was a capable and trusted leader whose combat -
efficiency rating was excellent (R23), A

The defense stated that accused's righte as a witness were
fully explained to him and that he elected to be sworn as a witness (R24).
He. testified in substgnce as followss

)
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AV In his opinion, his cholce of firing positions was better -
than that of the company commander, but he cheyed ordere., He procured

& pint bottle half full of liquor, and drank from it; ocne or two of o
the men also drank, The entire affair was caused by. the quarrel over .
* ‘the move from the position. He admitted having a drink at a prior time
‘that efternoon while on the rcad march, but did not testify as to whether
oT not ‘be was drtmk es elleged (R25,265 e

5. .. Thers 1s full and complete evidence that a.ccused was' dmmk on
dlrty es a.lleged. The test is whether his-intoxication was

. "aufficient to impe.ir the retional and full
° exercise of the mental and physical faculties™
(Y, 1928, par.li5, p.160),

His language, acts end demeanor were such es tc leave no doubt that the
evidence adduced was substantial proof of drunkeuness under this definie
tion, That his duty was that of a line commander in battle, upon whose

" decislions and acte the lives of his ccumrades dspended, aggravated the
offense, Whsther his conientions with his company cormander as to tactical -
dispositions were better or worse theém those of his superior, was not the
issus in the case, 4n officer of the American drmy on duty in time of war
‘i8 required to stay scber and in the best possible econdition for the leadere
ship of his men, The fast moverment and use of mechenized equipment in
modern war do not permit drunken stupors by officers on the .field. of batt.lo.
The evidence sustains the findinga and sentence (CM ETO 9423, Carr; CM ETO
10362, Hindmarch)e ‘

6;? The charge sheet shows that accused is 33 years, three months of
a.geé He was inducted in August 1942 and commissioned's second lieutenant
27 February 1943, No prior service is shown, :

7e¢ - The couwrt was legally constituted and had jurisdiction of the
person and offense.. Ko errors injuriously affecting the substantial rights
of accused wers committed during the triasl, The Boerd of Review is of the
opinion that the record of triel is legally sufficient to. support the finde
ings of guilty end the sentence. . A

8. A sentence of dismissal is mandatory, and ’ootal forfeitures and -
confinement at hard lsbor authorized punishments, upon conviction of a. vioe
lation of Article of War 85, The designation of jhe Eastern Branch, United
States Disciplinary Barracks, Greenhav Yoyk, as the placé of confine-
ment is proper (AW 42 and Cir. 210, WD ept/ 1943, sece VI as amepded), ..

Judge Advocate

// / ?AN\M Judge Advocate |
WZ AZ;%’L_M@ hvocate _
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‘War Depertment, Branch Office of The Judge Advocate General with the
_European Theater ,ofk:6peoaidonac 27T JuL 1845 TO: Commanding
General, United States Forces, Eurcpean Theater, APO 887, U. S. Army,

1.  In the case of Second Lieutenant JOHN F. CALVO (0-1016371),
Company B, Second Tank Battelion, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of 1ty and the sentence, which
holding is hereby approveds Under the provisions of Article of War
50%, you now have authority to order execution of the sentence,

24 Then copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is CM ETO
1292/, For convenience of reference, please place thet number in
brackets at the end of the orders: (ClM ETO 12924),

. S

Brigadier General, Unjited States Army,

- Assistant Judge Advocate General, i
codere ) . i

( Sentence ordered executed. GCMD 321, ETO, 11 Aug 1945).
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- Branch 0ffice of The Juige Advooate General
o "with the
Burcpean Theater of Operationa
. AP0 887
o ~ - '
BOARD OF REVIEW NO, 1 14 JuL 1¢5
CM'ETO 12951 '
UNITED | STATES ) STH INFANTRYDIVISION
Ve ) . Trial by GCM, convemed ak ARO 8,
O ) Ue S, Army, 11Me.y 1945, Sentenoces
Private First Class FRANK 3 Dishonorable discharge (suspended),
P. QUINTUS (35049552), total forfeitures and confinement
Compeny E, 121st Infantry ) at hard labor for 20 yearse Delta
IR ) Disciplinary Training Center, les
' ) ‘Milles, Bouches du Rhone, Francee

HOI.DING by BOARD OF REVIEN NOo 1
. RITER B'URRO‘W end STEVENS, Judge Ad700ates

1, The record of trial in the case of the soldier named sbove
has been examined in the Branch Office of The Judge Advocate General
" with the European Theater of Operations and there found legally insuf=
* fiolent to support the finjings in parte The record of trial has now.
» been examined by the Board of Review ani the Board submits this s 1ts
holding, to ths Assistant Judge Advocate Generel in charge of said
Bra.nch Office.

T 2 Accused was tned upon the following Charge a:xd Specifica.tion:
CEARGE: Violation of the 58th Arbicle of Wa.r.

Spe 1fica:bionx In that Privato First Cla.ss : -
Frank P, Quintus, Company "E", One Hundred
“and Twenty First Infantry, aid, in the
vicinity of Hurtgen, Germany, on or about
23 November 1944, desert the service of
the United States by absenting himself. .- - -

-1-
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 without proper leave from his orgenization,
~ _with intent to avoid hazardous duty, to wite
engage in ccmbat with the enemy, snd did
. remain absent in desertion until he was
R " apprehended at Montigny.Le Tilleul, Belgium
on-or sbout 21 December 1944. : L

He pleaded not gullty snd, all of the members of the court present '
at zhe time thogvot:y“wu taken concurring, was found gullty of the)
Specification, except the words "was apprehended”, substituting
therefor the words "returned to militery control’, of the excepted
words not guilty, of the substituted words guilty and guilty of the
Chargee No evidence of previcus convictions was introduceds All
members of the court present at the time the vote was taken con=

- ourring, he was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to becoms due, and to be
.confined at hard lebor, &t such place as the reviewing authority .
may direct, for the term of his natural lifes The reviewing authority

" approved the sentence but reduced the perlod of confinement to 20
years, ordered the sentence exscuted as thus modified but suspended
the execution of that portion thereof edjudging dishonorsble discherge
until the soldier's release from confinement, end designated the
Delts Disciplinary Training Center, Les Milles, Bouches du Rhone, .
France, as the place of confinemente The.proceedings were published

- in General Court-Martial Orders Noe 82, Headquarters 8th Infentry
Division, AFO 8, 11 June 1945, v

"° 3¢ After a move from luxembourg, accused's company arrived
at an assembly area in the Hurtgen Forest on the night of 20 November
1944, A hot meal was served, snd the platoon leaders and platoon
sergeants were informed of a further move for that night with ine
structions to treansmit this information to the men (R5,6)s When
the company moved forward at 2100 hours, the plans were common
knowledze in the organizetion (R6)e The unit made a road march of

.8ix or seven miles (R5),  Accused eppeared at the old assembly sres .
~at about 2400 hours, and questioned the company coock, whose kitchen..

- was the only part of the compeny remaining there, as to the location
of the company and the direction of its departurs. The cook could

. not answer the queries, end had no knowledge of any plans, projected
attack, or move towards the enemye. Accused also asked if he might
sleep in that erea (R6=11)s , : :

The compeny was attacking on 21, 22 and 23 Novembere On
tHe 23rd, the first sergeant received a report thatiaccused was
missing from the lines He did not ‘again see accused until 23 March
1945 (R6)s He would have kmown of any suthorization for accused's

- 2?2 -
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| abaeme from 23 November until 2l December, and none wns grented.

‘The original morning reporb of 11 Janue.ry 1945 was intro= .
‘duced in evidence snd contained the following entry oonoerning accuseds

C " "Dy to mox. 28 Nov 1944 time unknom" (RB; Proe.Ex.A).

The report showed: return’ %o military cond:rol 21 December 1944, An .
extract copy thereof was without leave of court substi‘bxrbed in the -
record for the original. Ce . - ‘

4o The uccused, e.fter hia righ'bs as & witnese wore fully ox~
plained to him, elected #o remain si.lent and no evidence was introe-
duced in his behe.lf. .

S5¢ The single issue 1n this case is whether the moming repor'b
entry of 11 January 1945 is proof of accused's presence, with an
ensuing absence from the company on 23 Novembere 14 it is, the
events of 20 November, recited in evidence, sre of little signifi-
cances It has already been held that a like entry, contempor=-
aneously made, is prima facie proof of presence at the time stated
(CM ETO 7312, Andrew), but the entry in the instant case was made
more than six weeks e.f‘ter the event, and nine deys after the prefere
ence of chargess As to the deley, the following lenguege is binding:

"On the other hand, documents which may correctly
..be termed tofficiel writings! gain edmissibility
in evidence because of an official duty upon the '
entrant to record the true factse It 18 not neces-
- sary that the entry be made contemporaneously with ~ °?
_X¥he happening of the event recordede This principle
permits the delayed entry in a morning report to
be received in evidenoce as proof of the unauthorized
ebsence of an accused which occurred prior to the
date of actual entry® (SPJGN 1945/3492, 29 March
1945, IV Bull, JAG 86 (Underscoring supplied))s .

Yor is the fact that charges were preferred st a prior time any cause
to impugn the integrity end competence of the entrye. Records con-
ocerning personnel must be made correct for many edministrative reasons
other than courts-martiel; for example, if the entry was in lieu

" of "missing in action", notification and stoppage of benefits to

next of kin were necessary, or if the record showed continuous duty,
pay and length of service edjustments were required. It is but in-
eidental that these records, which must be made correcé\ R me.y be

[}
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introduced in evidence, It is therefore the opinion of the Board
of Review that proof was made of accused's presence in the company
" on 23 November and of his absenting himself that day without authority.
Departure from his place of duty in the line under circumstances
+here attacks were made by his company in the three days of 21 to
i23 November, in a battle notoricusly and commonly lkmown to have
"/been as bitter, terrible and bloody as that of Hurtgen Forest, was
: such an absence without leave that the court could properly infer
that it was with the intent to avoid the further hazards of that
- combate He therefore stands lawfully convicted of desertion by
cowardly sbandonment of his comrades and his country in oritical
hours (CM ETO 6637, Pittsla; CM ETO 7312, Andrew; CM ETO 8172,
Ste Denniss CM ETO 8519, Briguglio).

' €6e The charge sheet shows that accused is 20 years of age eand
~ was inducted 20 February 1943 to serve for the duration of the war
plus six months. He had no prior services

7¢ The court was legally constituted and liad jurisdiction of
the person and offense, No errors injuriously affecting the sub=-
stantial rights of acoused were committed during the trial, The
" Board of Review is of the opinion that the record of trial is legally -
sufficient to support the findings of guilty and the sentence.

8¢ The place of confinement should be changed to the Loire
Disciplinary Training Center, Le Mans, France (ltr. Hq. European
' Theater of Operations, AG .25/05. P, 25 May 1945),

/M : Judge Advocate
Y
%}/,éﬁ\w * Judge Advocate
W’é %2 Judge Advocate
=
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UNITED STATES 106THIHFANTRYDIVISION .

Trial by GCM, oonvened o:l-. Grou-\

gertach, Kreis Heilbronn, mxrb’amn- )
‘berg, Germany, 29 Mey 1945.

Sentence as to each: Dishonor-

eble discharge, total forfeitures
" and oonfinement at hard leboar for. -.

e

Privates ELEERT H, Bmcnss

_ §18002091 and CIEM BATIEY:
44012369), both. of Battery.-
A, 592nd Fiold A.r'billery

.- ~ .
A N St s N N S N S

"Battalion : ~y . ) lifes TUnited States Penitentury.; :
. T lewisburg, Pennsylva.nia. C
1] Lo
) r ‘ -\
-~ - ' HOIDTIG by BOARD OFREvmrno. B ’
- SIEEPER, SHERMAN and DEWEY, Judge Advoca.tou . o

i. 1'he reoa-d af\trial :Ln the oass: of the soldisrs na.msd above

- _hu beon examinsd by the Board of Reviow.

o Asouset were. tri"d upon th’ f°11°wins Charge and SPOOifi- S
-__oa.ti.mz DR R Se R

\

CEARGE: Violation of the 92nd Lr'biOh of 'ﬁaro

Spooiﬁca'biom In that Private Clem Bailey ,'» ST e
and Private Elbert H, Burgess, both of . o e
Battery A, 6924 Field Artillery Ba.tta.lion, L
acting jointly end in pursuence of & - . . 00T
_ common intent, did, at Neckargartach, . . - - . . -
. ‘Germary, on or sbout 15 May 1945, forelbly ~ . < = - - -
and feloniously against her will, have ~ .-~ . . -~ "
carnal knowledge of lotte Schmuecklee: LT

L

L\

"
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Each acocused pleaded not guilty eni, eight-minths of the members of
. the oourt present at ths time the vote was tsken conourring, each . °
. "acoused was found guilty of the Charge end Speoifiocation. As to
Burgess, evidence was introduced of one previous conviction by special’
court-rartial for absenoce without leave for a period of seven and '
- oms-half hours in viclation of Article of War 61 and being drunk in
- uniform in & publio plece in violation of Article of War 96, 4s to -
"' Bailey, no evidence of previous omvictions was introduoeds Eight~-
" ninths of the members of the court. present at the time the vote was
' taken conourring, each accused Was sentenced to be dishonorably
.. dlscharged the service, to forfeit all pay and asllowances due or to =
" becoms due and to be confined at hard labor, ut auch place as the re- .
. viewing sutharity may direct, for the term ¢f his natural life, The
.. reviewing aythority epproved the sentence, designated the United States
Penitentiary, Lewisburg, Pennsylvania, as the plave of oconfinement, * °
" and withheld the order directing exeoution of ‘the sentence pursuant ~ =~ -
to Article of War 80%. . - .. L oco- : :

i [

3+ The evidence for the prosecution was as follows: .-

' At about 0100 hours on 15 May 1945, both accused entered 5 -

Hegle Street, Neokargartach, Germany, the residence of the Bauschert

family, the Pfau femily end Lotte Schmueckle, age 22, claiming that they
wore searching for Gorman soldiers (R14,30,31)e They went from room to

- roam in the house, Burgess epproached Lore Bauschert, Age 19, and -
"since he was sitting on my bed and didn't leave™ she sgreed, upon the
advice of her father, to maks a date with him for 2000 hours the .
following night (R14,30-31)e Acocused departed and returned at sbout

2100 hourse They knocked on the door (R5-6,19,27)e At the kitchen winjow,
Lotte Schmisckle told them "we did not open the door as we heard that =~
Ameriocan soldiers * * % gre not permitted to coms and visit us®,

Burgess pointed a gun &t her (R6,20,27)s The déor was then opened by
August Pfau, age 65 (R6,20,27), and Burgess entered while Bailey atood

near the docu:-?%RG-7,a),27). Thile Burgess went through ths house, the cthers
present, August Pfau, his wife and their son Alfred,Mre. and MrseBauschert
and Lotte went outside into the garden (R7,16,23-24), ' The two accused. ~ ..
followed and Burgess tried to force Lotte into the house,pointing his gun
at-her btreast (R7,19,20,21,24)s As she stepped aside, Burgess grabbed her

, arm and attempted to pull her inbo the building (R7). .She called to .

Mr, Pfau and asked him to call the police.(R11), as she slipped away and

ran to a corner of the garden (R7,21,24)e Burgess followed, firing a

shot from his rifles BShe saw that he "opened his pants" as he walked
towards her. Again he pointed the rifle at her breast.She held the gun = .
at the muzzls and pushed it ewsy from her. The weapon fell from his hands,
-He threw her on the ground and placed himself on top qf her, Since

she resisted, he covered her mouth with ome hand, struck her on the
foreheed, removed her “"pants" eand struck her sgain on the "nose bone". |

~ . . - z -
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Shs "ocouldn't defend wyself any more, I was tirede I Just couldn't.
go_on any more”. He succeeded in having sexual intercour}ggr ich
she did not consent (R8-9,38,39-40). As long as she defe struck
" her. .Vhen she gave up he did not hit her any more (R39)., While Burgess
- was thus attaocking Lotte, Bailey stood guard with his rifle over the
others whom he forced to sit on a bench (R7,21)e After his act of
interoourse was completed, Burgess walked over to Bailey, who then

came to Lotte and "threw himself®™ upon her, He also had sexual inter-
course with her. She did not resist him. She "didn't consent to do
that, but I just didn't defend myself any more" because she "saw and

I realized I couldn't get my will through" (R10,41). She was afraid-

if she resisted any more sho "would get some damage and there wes no
help around for me anyway" (R4l)s Meanwhile, Burgess, who had returned
to the people sitting on the bench, straightened out his clothes (R24),
" inserted a new magazine in his weapon anmd “shot the whole magazine off,
approximtely ten shot;s (RIB 22,24)s - ‘ ’
R f, " Fhile the wcused were thus engaged, Lors Pfau and Frieds .
. Bauschert went to Frankenbach where they .contacted Captain Harold Re

" Dann, Headquarters Battery, 106th Division Artillery (R28,32~34), .

" He returned with the women to 5 Hegle Street accompanied by a ten-man

- patrole Accused were no longer there, but after a short search in '
the viocinity by Ceptain Dann with Frieda acocmpanying him in & jeep, -
- ghe saw Burgess and identified him es one of the men sought (R33-34)s
He was returned to 5 Hegle Street where he was identified by Lotte =
‘and by other persons et that address as ome of the soldiera who had
; bean thore oarlier in the evening (R12 25, 29 ,.'.’15). o A

Mador Joaeph F, Dreier, MC, 106th Division Ar’cillery, ex=
amined both Lotte Schmueckle end Burgess after the latter's appre=~
hension (R42,43,46), His examination was megative and failed to
reveal any evidence that either of them had had sexual intercourse
earlier that evening (R42,47). .He was uxable to express ay opinion

" in this regard (R45 45-46). Lotte had -

»

1]

slight cuts here on the right ‘frontal region,
a definite scratch mark below her left shoulder 5.
one half way down the arm and elbow joinbt, end
. -ebrasions at the tip of the elbows, The abrasions
" were sbout the size of a five-cent pieces The
definite scratch marks could not be measurede
There was a blow on the head in the right fromt
region about the size of a gquarter and probably
as high as two quarters. It was a slight bump.
When I. arrived at the house, ome: of the enlisted
men was putting oompresses on the contusion,:
‘which no doubt kept it from swelling" (R44),

-3 - L

CORFIDENTIAL ;»‘.‘ "*t:12954



CONFIDENTIAL
M |

4, Yo evidence wasg offered by the defense. After their rights
were explained, both acoused elected to remaln silent (R37), '

5, As. to a,ocused Burgess, the court's findings of guilty are
eupported by substantial evidence, which contains all the elements
of the crims of rape, and are final end binding upon appellate review
(CM ETO 4661, Ducote, and euthorities therein cited). A conviction
‘of rape may be y sustained on the uncorroborated testimony of the prose-
cutrix, even though the defendant denies the crime, where her testi-
mony is olear and convincing (CM ETO 2625, Pridgen). Notwithstanding
the fact that prosecution's evidence rested enmtirely on the testimony
of German oivilians, whose homeland was occupied by Amsrican military
forces, it was within the province of the court to believe their testi- -
mony including that of the victim which sufficiently proved that carmal
knowledge of her was accomplished with foarce and by the threatening use,
of & rifle and without her consent (CM ETO 11621, Truiillo, ot al; '
CH ETO 3933, Ferguson, ot al).

\

As 'bo acous ed Ba;ley, Lotte's testimony shcwed that when he .
"threw himself" upon her, following the act of rape conmitted by Burgess, -
she did not resist him because she "couldn't get my will through" amd
‘feared she "would get some demage and there was no help around for me
enyway" (R41)s Regardless of her admitted lack of resistance to Bailey,
it was clea.rly showm that he alded and assisted Burgeess' act of rape
by standing guard with e rifle over the only persons in the vicinity
who could come to her essistance and consequently was equally guilty
" of Burgess! offeonses The court was warranted, therefore, in finding
- him guilty of the offense of rape (CM ETO 4444, Hudson, et al, end
authorities therein cited; Winthrop's Military Law and Fi'ecedents
(Reprint, 1920), p.lOB).

: Since the evidence showed - ¢learly that Bailey aided a.n.d
abetted Burgess in his raps of their vietim, it was not improper in
“the Specification of the Charge to join them severally as principals
Macting jointly and in pursuance of a common intent™ (CM NATO 643 (1943),
CM NATO 1242 (1944), Cli NATO 1121 (1944), IIX Bulle JAG 61).

6. The charge sheet shows the following conoeming the service
of accuseds

' Burgess is 23 years three months of age end enlisted 6 July
1940 to serve for three years. Eis period of aervice is governed by
the Service Extension Act of 141,

[

Bailey is 18 years eleven months of age and was inducted
"14 September 1544 at. Fcrt Bragg, North Carolina.. L

RN 2
* CONFIDENTIAL

,12954‘


http:homela.ni

BONFIDE: ™!t

No prior service 1s shown as to eithsr. aocuseds.
. [

7« The court was legally constituted and had jurisdiction of
each acoused and of the of fensess No errors injuriously affecting
the substantial rights of either acoused were committed during the
triale The Board of Review is of the opinion that the record of trial
Is legally sufficient as to each accused to’ support the ﬂndings of
guilw and the sentence.

8, The penalty for rape is death or life impriscrment as the
court-martial may direct (AW 92)¢ Confinement in a United States
penitentiary is esuthorized upon convictlon of the orime of rape by
Artiole of Tar 42 and sections 278 and 330, Federal Criminal Code
(18 USCA 457,567)s The designation as to each accused of the United-
States Pmitentiary, Lewisburg, Pennsylvania, eas the place of con=

fiz;emnb is proper (Cir.229, W, 8 June 1944, aeo.II, pe.rs.lb(&),
3b)e |

o 4274@S zze &% Judge Advocate
. 4 ‘
M ﬂ\/&bﬂ‘w - Judge Advocate
M%/W /g Judge Advoocate
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Brench Cffice of The Judge Advocate General

with the ,
Eurcpean Theater
- APO 887
FOARD OF FEVIEY NQ. 2 ‘
- 11 Aug 145
CX ETO 12994
"UNITED STATES ; 'FIFTEENTH UNITED STATES ARMY
o ) Trial by GCM, convened at AFO
. : ’ ) b,08. U. S. m. 18' 19“.’
Technician Fifth Grede SAMIEL ) 1945. Sentences Dishonorable
A. KEYS (33527681), Company A, ) discharge, total forfeitures
k2nd Signal Heavy Construction ) and confinement at hard ladbor
Battalion. ) for life. The United States
C - ) Penitentiary, Lewis’burg,
). Pennsylvania. :

i

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL aad JULIAN, Judge Advocates

le Ths record of trial in the case of the scldier named nbm hu
beon examined by the Board of Reviev.

2, Accused was tried upcn the following Charge amd Specitications.
CHARGE: Violatiom of the 92nd Article of Ware

- Specifications In that Samuel A. Keys, Technician Fifth
Grade, Company A, 42nd Signal Heavy Comstrusticm:
Battalion did, at or near Odendorf, Kreis Boan-land
Germany, on or about 26 April 1945 forcibly and
feloniously, &gainst her will, have carnal knowledge

"of Frau Maria Pa.hlke , .

Hs pleaded not guilty and all ‘of the menbers of the court present when
the vote was taken concurring, was found guilty of .the Charge and
- Specification. No evidence of previous convictions was introduced.
All of the members of the court present wheam the vote was teken con~
curring, he was sentenced to be dishonorably discharged the sérvice, to
forfeit all pay and allowanc es due or to decome dus, and to be confined
at bard labor at such place as the reviewing authority may direet, for ,
the tem of his natural 111’9. The reviewing authority approved tho s
RIS
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mt;nco. doaign&ted the Uﬁited States Penitentiary, Iavisburg. Peansyle-
vania, as the place of confinement, and forwardsed the record of trial
for tetion pursusnt to Artiecle of War SOi. :

3. Evidence introduced by the prosscution showed that at the time
mentioned in the Specification accused was in the military service,
Technician Fifth Grade, Company 4, 42nd Signal Heavy Construstion !

.Eattalion. stationed in Odendorf, Germany (R33 .35.3&1;0.1;1.&3;1’!0!&.).).

. Om 26 April 19&5.' Maria Pahlke, the prosecutrix, 24 years old,
married, the mother of one child, was returning from Rheinbach to hex-
home in Odendorf. She was on a bicycle, riding aloag a field path, a
.1ittle over two yards wide, with a hedge on one side, between it and a
rajlroads The time was a little after 1500 hours and she was a little
less than two miles from Odemndorf when she first saw accused. She
teastified that he was sitting in the hedge and jumped out as she Ycame
thers,* offering her cigarettes and chocolate, She refused and he
~ grabbed at the seat of her bicycle so that she had to jump offe. Accused

-thereupon threw the prosecutrix down and kept her down by kneeling on -
her and by pushing her head back with his hand while she wrestled and
tried to get away, turning faround several times,' Her tongue was
paralyzed by fright and she.could not yell. Then.he unbuttoned his’
pants and exposed his person. At this point shs wanted to ery out but-
he held his hand over her mouth.' He also raised her skirts, pulled
down her pants and wncovered her private parts. She could not fight
him, She pressed her legs togsther, but he pushed theh apart with his
‘knees. After that he penetrated her private parts with his. It caused
paine. *He pushed ocnce very deep and twice very lightly and then he
Jumped up.* Frau Pahlke explained that by "pushed,' she meant that

agizs;d 'penotmted with his penis deeply into my vagina' (R?-].3.18.
56=-60)s .

Atter getting up  acoused took off in the divectiom of Rhei.nbaeh.
walking fast. Prosecutrix got on her bicycle and and lefi the scens.
The first person she met was Johann Wolbern, who also testified. He was
caming toward her driving an ox cart. She’was yelling and erying as
she approached him and indicated a soldier then walking away wham she

- deseribed as ¢olored as having attacked bers” At that time there
were a few drops of blood on her mouth. (R12-14,21-25,62-64). Frau
Pahlke ocontinued toward Odendorf. On the way she met two others, a
boy and a girle She sent the boy to get her mother who came to meet
her and took her home. The prosecutrix found that her skirt was tom
a little, her blouse staned green, and there was some blood in the '
fpanties' ®which she discovered when she returned that night? (Rl4,15,
17,60)¢ .Ber clothing, generally, 'was dirty on her back® (R24)e

The prosecutrix was examined by Captain Carl Ruby, Hedical
Corps, at about 1700 hours that day (R15,30)e At that time she was .
crying and scmewhat hystericale He found, on onmination. no abraslm ,

~ CONFIDENT {TIAL
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- op contusions, but a swmall, recent perineum teer at the lower end of =
the vaginal opening, clean and mot infecteds The tear could have beem . ..
caused by the penetration of an object into the vagina overstretshing -
the opening or by hypertension of ths legs rssulting, for instance,.

from falling off a bicycle (R31,32)s He found no evidence of bleeding

or stains on her clothing, *particulerly® on her panties, the same

ones she wore (R33,59)e The prosecutrix identified accused the follow-
ing Sundey, three days later (R15,42).

On 1 May 1945, accused voluntarily gave a signed statement
(Pros.Ex.d) to Agent Charles B. Newton, Criminal Investigation Division.
In this, accused told of having-met at the time and place of the assault
described by the. prosscutrix, a young woman who offered and volunteered
sexual intercourse in exchasnge for cigarettes and candy. Hs described
his preparations for the invited act and said that although he did mot
remember whether or not he had inserted his penis, they had been on the
ground cnly a minute when a man with an ox and cart approached them,
that the woman said *Comrads comin', comin'?; that thersupom he stood
up, and that she got .up, arranged her clothes and took her gifts. He
left her unexcited and undisturbed, but on locking back noticed that .
when she approached the man with the ox and cart she cried out several
times, Accused in his statement did not directly ideantify the prosecu-

“$rix as the woman of hia story but collateral incidents which he related
.... leave no doudbt that it was the prosecutrix with whom he had this admitted
- emcounter (R4O,42,43,PTox.Exed)e

Additional facts regarding the prosecutrix related by herself
. are that her e¢hild was 14} months old, her husband was in the German
Army end had been hame a total of oaly four months since their marriage.
She was living at -this time in the home of her parents. She had at
one time labored om a farm, Asked if she considered herself & strong
person, she replieds ®One suffered & lot through the air raidse I was
stronger before the war started® (R7,8,56-57)e

4e Fully advised of his rights as a vitness. accused took the .
stand and testified under ocath in his owmn behalfe The story he told
was substantially the same as that which he gave the investigating .
‘officer except that on the witness stand he claimed that the interruption
" by the man with the ox cart occurred ® just befors I touched her private -.
. parts, which I did with my left hende On cross examination, he said
hat he did not get his penis in but could not say for sure that it
*didn't touch® (R4US-54)e .

. The company oomnder of accused testined that accused had
been in his company for eleven months, that he was reliable, truthful,
lav abiding and deserving of placement in top half of the company (R6L).

. Be. On th:ls endence the ecourt found accused guilty of rape as
chargede

"hape is the unlawful carnal knowledge of a woman by - 1;&{}5 é
force and without her consent. Any penetration, however

3=
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slight, of a woman's genitels is sufficient carnal
imowledge, whether emission oceurs or not.' (30N,
1928, parelifb,p.165.) '

The guesticnc el fact for deternination by the court were those
of penetraticu, lack of consent aud forcee The prosecutrix was definite
that there was penetraticn and the mpdical testimony strongly indicates
such fact. Accused in his written statement said that he 4id not
remember whethsr he had inserted his penis, On the stand he said that
he did not get his penis in but that he might have touched the woman
with it. Thus there was no substantial testimony to rebut the c¢Yaim
of the prosecutrix that she was penetrated, If the court believed the
story of the woman there was sufficient therein to suppert the necessary
elements of lack of consent and force. She indicated to acoused her
refusal to ccnsent by wrestling with hin, trying to get away. Fear and
accused's hand.on her mouth accounted for her failure to scream and to
resist more than she dide The element of force is found in accused's
throwing her to the ground, in his helding her down by kneeling on hexr:
and pushing her head back, in his foreibly "kneeing"' her legs apart,
eand the injury to her vagina. The importance of proving resistance is
to establish two elements in this erime, that of force and of non-
consent. record does not show the relative size of accused and that
of his alleged victims They were both before the ¢courts The court was
able to determine from the appearance of the two whether there was, by
reason of disparity of size and strength, greunds for overwhelming
fear so as to excuse & more sturdy resistance. The law excuses the
. absence of resistance whore there is a real apprehension of death or
great bodily harm (L4 AmeJure,sece5-7;Pp.903-906)e In this case there

is no evidence that accused carried or employed a deadly weapon. The
court doubtleas took mnotice of that fact but doubtless found in the- .+ .
circumstences, such as the loneliness of the spot' and the nature of

the initial attack, a real basis for the paralysis which gripped the

- throat of the prosecuirix and made it impossible for her to scream.
These were all matters for determination by the court end inasmmch as
there was evidence in support of each essential element of the offense
charged, the findings of guilty will not be disturbed by the. Board of
Review (CM ETO 1953, lewis).

6. The charge sheet shows that accused is 24 years of age, BHe
was inducted 14 December 1942 at Roancke, Virginia, without prior
service.

7. The court was legally conatituted end had Jnrisdictian of
the peron and offense. No errors injuriously affecting ths sube
stential rights of accused were camnitted during the trial. The Board
of Review is of the opinion that the record of trial is legally sufe
ﬁ.cient to support the findings of guilty eand the sentences
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8e The penalty for rape is death or life imprisonment as the
court-martial mey direct (AW 9R)e Confinement in a Tnited States
Peaitentiary is authorized upon convictiom by Articls of War 42 and
ssctions 278 and 330, Federal Criminal Code (18 USCA [57.567)e The
designation of the United States Penitentlary, lewisburg, Peansylvania,
as the place of confinement is propsr (Cir.229. ID. 8 June 1944, sec.IlI,

par.1b(4) .3_) .
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Branch Orfice of 'me Judge Advocate General
with the .
Buropean Theater
©° APO 88T

o 15 SEP 1045
BOARD OF REVIEN NO, S | o -

CM ETO 13000

UNITED STATES XXI CORPS

Trial by GCM, convened at
Tauberbischofsheim, Germany,

1 April 1945, Sentence as to

. each accused: Dishonorable dis-
charge, total forfeitures and
confinement at hard labor for
1life, United States Penitentiary,
Lewisburg, Pennsylvania, -

Ve

Technician Fifth Grade CAREY M.
PUGH (35451761), L96th Signal

- Heavy Construction Company, and
Privates First Class LUSTER

* WRIGHT (3L472112) and HAROLD A.
WILLIAMS (38378295) both of the

- Lth Platoon, 4223rd: Quarterma.ster
Car Company

M e et e o NP e Nt N P o N
P

[

. - HOIDING BY BOARD OF REVIEW.NO, §
HTLL, EVINS, and JULIAN, Judge Advocates

v

. 1. The roconi of trial in the case of the soldiers named above has
‘been examined by the Board of Review and the Board subtmits this, its hold-
ing, to the Assistant Judge Advecate Gemeral in charge of the Brench Office
of the Judge Advocate General with the European meater.

2. Accused were tried upon the following marge and q»ecifications:
CHLRGE: Violation of the 92nd Article of War,

Speciﬁcation. In that Technician Fifth Grade Carey
M. Pugh, L96th Signal Heavy Construction Company,
Private First Class Harold A. Williams, 4223rd
Quartermaster Car Company, and Private First Class
Luster Wright, L223rd Quartermaster Car Company,
_ acting Jointly and in pursusnce of a common intent

did, at Dittigheim, Germany, on or about L April.

. 19’45, forcitly and felomiously, against her will, -
have carnal knowledge of Hilda Weirmann..

Specification 2: .In that .# * % did, at Dittigheim, ~ Y 0
"Germany, on or sbout } April 19&5, foreibly and 1300
felorﬂ.cmsly, against her will, have carmal ’
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" ¥nowledge of Flli Weiss.

Each accused pleaded not guilty and, all of the members of the court present
at the time the votes were taken concurring, each was found guilty of the
Chatge and specifications thersunders No evidence of previous convictions
was introduced as to accused Pugh and Williams, Evidence was introduced as
to accused Wright of one previous conviction by summary court for absence
without leave of one day in violation of Article of War 61, Three~fourths

of the members of the court present when the vote was taken concurring, ac~
cused Pugh was sentenced to be dishonorably discharged the service, to .
forfeit all pay and allowances due or to become due, and to be confined .
at hard labor, at such place as the reviewing authority may direct, for

the term of his natural life. All of the mémbers of the court present at

the time the votes were taken concurring, accused Wright and Williams were
sentenced to be hanged by the neck until dead. The reviewing authority,

- the Commanding General, XXI Corps, approved the sentence as to each accused,
designated the United States Penitentiary, Lewisburg, Pennsylvania, as the
placa of confinement of accused Pugh and forwarded the record of trial for
action; a8 to Pugh pursuant to Article of War 50}, and as to Wright and .
Williams undey-Article of War 48, The confirming authority, the Commanding

" General, Furopean Theater of Operations, confirmed the sentence as to ac-
cused Wright and Williams, tut owing to special circumstances in the case and
the recommendation of the convening authority, commted it as to each accused
to dishonorgble discharge from the service, forfeiture of all pay and allow-
aces due or to become due, and confinement at hard lsbor fof the term of
accused!s natural life, designated the United States Penltentiary, Lewisburg,
Pennsylvania, as the place of .confinement, and withheld the order directing

R w;ecntion of the sentences pursuant to Artd.cle of War

" 3¢ The evidence for the prosecution shows t.hat on tha evening of
h Kpril 1945 at about 8:30 o'clock three colored soldiers asppeared at &
house located at mumber 67 in Dittighuin?, Germany (RS,23)e They knocked
" on the door and were admitted into the house, - Iiving there at this time -
were Frau Hilda Welnmann, aged 27, her son, aged two, and her sister, Frau
.E111 Weiss, aged 45, and the latter!s son, nine years of age, Frau Welss
who opened the door testified that she distinctly remembered seceing "two
" revolvers® being pointed at her and she identified in eaurt accused Wright
and Williams as the soldiers who pointed the pistols at her (R23,2L),
Accused Wright, ™with revolver in hand® followed her into the kitchen .
where he stood in front of her and "all of a sudden® turned off ths lights
(R24), She asked him to tum the lights omn, but he "refused 4o do it®.
She switched the lights back on as "she knew what he was up to" (R2h).
He turned the lights off again and "in the darimess®™ lifted up her dress
and took her pants off, She begged him to let her alone and offered him
jewelry. She also begged him to let her live, because she had heard "so
mch of atrocities at the least bit of resistance" (R24). He did not reply °
immediately but later answered her plea for mercy by saying "No® (R2k).
He then ®"threw" her on the kitchen table and engaged in sexual intercourse
. with her (R24), She denied consenting to the act of intercourse tut stated
that she "did it only under force" (RZh).
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In the meantime accused Williams stayed in the bedroom with
Frau Weinmamn while accused Pugh remained in the hallway (R8,9). Frau
Weinmann identified in court both of these accused, as well as accused
Wright, as the soldiers present in her home on the evening in question
(R9)e She testified that "they" threatened her "with pistols" and that
she was Wafrald and terrified®™ because she had heard on the radio that
assmlts were being committed on German women (R9). Accused Williams -
took her by the hand, turned out the lights, pushed her onto the bed,
took off her dress and engaged in sexual intercourse with her, Hs had-
previously pointed a pistol at her chest and she was afraid he would
k111 her., She dd not scream btut "begged" him "not to do anything" and
"not to kill" her (R10), After completing the act, Williams left and the
glim fellow?, identified as accused Pugh, entered the room and engaged
in sexual intercourse with her (R10)s Shortly thereafter an elderly
German woman, and neighbor of Frau Weimmann, entered the house and the
soldiers again drew their pistols (R10)s, Following this they "gave"
the women some chocolate candy and departed (Rlo,lé 20,212)e . 7

At about 10:30 PM that night, accused Wright and Williams

returned and told the women that theywould remain until six o'clock the

next morning (RL0,11,25), Although not drunk accused Williams appeared

t0 have been drinking at this time and both accused were armed with

pistols (R11)s, Fram Weinmann told accused that her child was sick and
" begged them to let her alone end to leave (R1l), The soldiers' attention

was not, diverted by the women's efforts to talk with them as accused Wright
took Fran Weiss into the kitchen and again engaged in sexual intercourse ‘
with her (R25), while accused Williams remained in the bedroom with Fraa
Weinmam, ZIater Williams drove Frau Weimmann into the kitchen and again

had sexual intercourse with her (R11), After this episode in the kitchen,
they returned to the bedroom where Williams forced her to completely un-
dress and again had intercourse with her on the bede Williams also un=-
dressed (R12)s At the same time accused Wright "forced® K111 upstairs ‘
and engaged in sexnal intercourse with her, While upstairs in the bedroom
Wright kept his pistol lying on the floor and within his reach (R27).

Later Wright and Williams exchanged women and each had intercourse with the
other woman (R13,28). Altogether during the course of the evening, accord-
ing to the testimony of the women, Williams had intercourse with Frau
Weinmann three times and with Frau Welss once, while Wright had intercourse
with Hilda Weinmann twice and with E111 Weiss three times (R13,1L,27)e--

Both women maintained that none of the acts of sexual intercourse was
consented to by them but that they had intercourse after begging the accused
to let them live, They were alone and were afraid they would be killed as -
the soldiers were armed (R9,14,2L,28)s Accused left the hovse at about :
1:30 that night, The following morning Frau Weirmann reported the attacks’
to someone at the Town Hall and shortly thereafter an investigat:.on was
made,by the American military suthorites (R13,14)s *

a

- There was received :Ln evidence, over objection.of the defense,
a statement made by accused Pugh during the investigation wherein he stated
that ¥right and ¥Williams had been drinking heavily on the evening in question
and that accused Wri ht "forced® the older lady into the ldtchen with his .
pistol (R59,Pros.Ex » . 13 0 Q 0
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ke The sccused, after their rights as witnesses were “explainéd'
to them, each elected to testify in his own behalf (R35,36).

Williams testified that on the evening in cuestion, he ac-

companied Wright and Pu%h to the village where the women lived and that

hs knocked on the door, ‘which was opened by E1l1 Weiss, who smiled and
welcomed thelr entrance into the house (R36), He shook the hand of the
younger lady, Hilda Welnmann, and observed a ring on her finger, He

made a sign indicating his desire %o have sexual intercourse with her and
offered her chocolate if she would engage in the act with him, At first
she seemed not to understand: but after asking her a second time ®"she smiled
and nodded her head and sat on the side of the bed" (R37)e He then tarned
out the lights and after the girl "pulled down her pants herself™, '
engaged in sexaal intercourse with her, He had his pistol under his field
jacket and "never taken it out" (R37). Later the three soldiers left the
house together after Pugh shook hends with the older lady who made signsg
to them "as for us to come back® (R38). . He indicated the sign made as &
forward movement of the hand (R38). ' They went t0 their barracks and had a
few drinks following which he and Wright returned to the house, They sat
around .talking and making signs for a few mimutes, Later, the old lady
sat on Wright's knee, The younger one was sitting on the bed, looking

at Williams end laughing, He asked her about the baby and the child's . .
father, and was informed that the child's father was a German soldier. He
then noticed Wright and the older woman go into the kitchen and after they
‘retumed to the room a few minutes later, he went into the kitchen with

the youngest girl but could not have intercourse with her and they returned
to the room, following which Wright and the older woman left them alone

and went upstairs, Frau Weinmann then ate some chocolate and gave the baby
'a pilece of candy. She laid her.baby "far enough back® on the bed to permit
them to 1ie down (R39). 'She then made signs for Williams to lie down on the
. bed and go to sleep., He removed his jacket, pants and shoes, tumed out the
" lights and got into bed with her. She "put her face to mine and rubbgd her
face aside mine two or three times®™ and tried to assist him in having inter- '
course with her (R40O), He was unable to do. enything (RiO)e Williems then
went upstairs and told Wright that he was unable-to have intercourse with the
girl and Wright asked him if he would like to try the older woman, which he
did tut was still unable to have intercourse, During the time that he had
or was trying to have intercourse with the girl or the older woman, neither
of them resisted in anyway. In fa.ct both of them a.ssisted him in trying to
have intercaurse (Rho).

" Accused Wright's testimony is similar to Williams!'. He added
that when he entered the house the first time he gave Flli Weiss some chocolate
-candy and indicated that he desired to have intercourse with her and that she
led him to the kitchen, spread a robe on the floor, removed her pants, and
‘permitted him to engagel in sexusl intercourse with her (R46). ‘When they.
returned the second time the older lady welcomed them "with a bow and a
smile" (RL6)e He admitted having sexual intercourse with both women (R52).
Neither of them offered any resistance to his advanced tut both helped him
in baving sexnal intercourse (RLS,L9). His pistol was fastened on his
pants, He took off his pants during the evem.ng g never remcved the
pistol from the holster (RSl,52). _:
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Accused Pugh's testimony is substantislly in accord with
 Wright and Williams! story concerning what occurred on the evening in
question. He admitted having sexual intercourse with Frau Weinmann,

after giving her chocolate and asking her permission. Her only response
or request was, "Don't turn off the lights" (R55,56)s After completing
the act of sexual intercourse with her, he left the house with Wright and
Williams end did not return there with them (R55)e. On cross-examination
by the prosecution, he admitted seeing Wright and Williams with pistols
in their hands when they entered the house, as he remembered telling them
to put their pistols away as they "might scare the ladies" (R56), He
denied that Wright forced the older woman into the kitchen with the plstol
as recited in his pre-trial statement (Pros.Fx.A), and stated that he did .
not know why he made that statement during the investigation (RS9).

S« Rape is the unlawful carnal knowledge of a woman by force and
without her consent (MCM,1928,par.1L8b,p.165), The extent and character
of resistence required to establish lack of consent depends upon the
physical and mental condition of the parties, the relations existing
between them end the surrounding circumstances (Wharton's Criminal Law
(12th Zde, 1932), secs73L,pe995)e The fact that sccused Wright and
Williams had carnal knowledge of both Frau Weiss and Frau Weinmann is
established by the testimony of each of these women, In addition Wright
admitted having intercourse with both of them while Willisms admitted
having intercourse with Frau Weinmann and attempting to have intercourse
with the other, Pugh testified to having intercourse only with Frau
Weirmann, Although the latter two named accused soldiers denied engaging
in sexusal intercourse with Frau Weiss, the evidence clearly shows that
both of them, as well as accused Wright, were present in the German home
on the evening in question and participated in acts alleged, Neither
Williams nor Pugh opposed nor disapproved of the conduct of Wright, who
seems 10 have been the most aggressive and sensual of the offenders, and
therefore the court could reascnably have concluded that each assented to
his acts and to the acts of the other, thereby aiding and sbetting in. the
commission of the crimes charged (1 Wharton's Criminal Law, (12th Ed,),
sece2li6,pp.333-33L)e ALl were jointly charged and since the proof shows
Joint action each is responsitble for the acts of the otherss The distinctions
between principals and aiders and abettors have been asbolished by Federal :
Statute and are not recognized in military justice (CM ETO 1L53, Fowler '
and authorities therein cited).

Conceming the issue of use of force and lack of consent, while
accused deny Force and claim welcomed participation on the part of the
German women, the surrounding circumstances of the case evidence an inten-
tion on the part of accused to accomplish thelr desires regardless of any
protest or resistence with which they might be confronted, While the
. function of the ‘Board of Review is not to weigh evidence but to determine
if the record contains substantial evidence to sustain the findings of the
courts, in rape cases the testimony should be carefully scrutinized,
Particularly isthis true in an enemy country where the prosecuting witnesses .
nommally may be ‘expected to evidence hostility and emmity, Although W'right
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and Williams denied that they entered the house with dram pisto:,s;rngx's -
testimony contradicts their statements in this comection, "Such- contrad:lction
on this material and vital point tends to cﬁ.scredit thelr teaﬂnony. :
fact that the record is devoid of any evidencethat the women: rorcibly
resisted accused is by no means controlling in determiming their lack of
consent as the testimony of the victims reveal.that they.were frightened
afraid that they would be killed, and that they begged:accused ‘to spare
their lives, This evidence negatives the contention that the women willingly
submitted to accused's lustful demands,’ .lcquieseence gained throngh fear
engendered in the woman ravished negatives consent and where she .ceases
resistence Munder fear of death or great bodily harm" the-consummated act
is rape (2 Wharton's Criminal Law (12th Ed.,1932),Sece701,pe9k2).
presence of hostlle conquering soldiers armed with pistols which they pointed
at their intended victims, refutes any reascnahle probebdility that the women
consented to the acts of sexual intercourse but mandifests that they submitted
thereto by reason of fear of death or grievous bodily harm, threatened or-
impending. The crimes of rape, as to each accused, and under the éircum-
stances herein alleged, are thus established (CM ETO 9611, Prairiechief;
CU ETO 12650 Combs and Shimmel; CM ETO 14206 Platte; CM Ero , Brandon
and M:ltc}mer). o

6o The charge sheet shows that accused Pugh is 26 years of age and
was inducted 17 April 1942 at Fort Thomes, Kentucky; accused Wright is 2l
. years and seven months of age and was inducted 1l October 1942 at Camp
Shelby, Mississippi; accused Williams is 30 years and eight months of age
and was inducted 8 January 1943 at Camp Beauregard, Lmisiana.. No prior
service is shown for any of accused, «

7« The court was legally constituted and had jurisdiction of the
persons and offenses, No errors injuriously affecting the substential -
rights of any accused were cormitted during the triales The Board of Review -
is of the opinion that the record of trial is legally sufficient to su.pport.
the findings of gnilty, the sentence of accused Pugh, and the sentences ot
accused Wright a.nd ¥Williams as commted, .

8, The penalty for rape is death or life inpzisonment as the ccu.rt
martial may direct (AW92), Confinement in a penitemtiary is suthorized
upon conviction of rape by Article of War L2 and sections 278 and 330,
Federal Criminal Code (18 USCA 457,567)e The designation of the United
States Penitentiary, Lewisburg, Pennsylvaniaz, as the place of confinement -
is proper (Cir.229,%D,8 June 19k, sec.II, parse. 1b(L)3b).




CONFIDENTIAL .

(65).
i . 1
Branch Office of The Judge Advoeate Genera.].
with the
European Theater
. . - APO 887 .
BOARD OF REVIEW NO. 5 15 SE? 1945

CM ETO 13000

—

UNITED STATES

Ve

Technicien Fifth Grade CAREY M.
PUGH (35451781), L96th Signal
Heavy Construction Company, &nd -
Privates First Class LUSTER
WRIGHT (3L.1+72112) and HAROLD A.
WILLIAMS (38378295) both of the -

14 April 1945,

XXI CORPS

Trial by GCM, convened at -
Tauberbischofsheim, Germany, -
Sentence as to
each accused: Dishonorable dis-
cherge, total forfeitures and
confinement at hard labor for = -
life, United States Penitentiary,

- Lewisburg, Pennsylvania.

Lth Platoon, 4223rd Quartermaster
Car Company
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HOLDING BY BOARD OF REVIEW NO. 5
HILL, EVINS, and JULIAN, Judge Advocates

1. The record of trial in the ease of the soldiers named above has
been examined by the Board of Review and the Board submits this, its hold-
ing, to the Assistant Judge Advocate General in charge of the Branch Office
of the Judge Advocate General with the European Theater.

2. Accused were tried upon the follouing Oharge and specificationr

*,CHARGE: Violation of the 92nd Article of War.

. Specification:' In that. ‘I‘echnicia.n Fifth Grade Carey
M. Pugh, 496th Signal Heavy Construction Company,
Private First Class Harold A. williams, 4223rd
Quartermaster Car Company, and Private First Class
Iuster Wright, 4223rd Quartermaster Car Company,
acting jolntly and in pursuance of a common intent -
did, at Dittigheim, Germany, on or about 4 April
"19L5, forcibly and feloniously, against her will,
have carnal knowledge of Hilda Weinmann,

Specification 2: In that ® ® # did, at Dlttighem,
Cermany, on.or about 4 April 191;5 s foreibly and .

feloniously, against her will, have carnal
GONII’HT!AL
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. knowledgs of Elli Weiss.

Each accused pleaded mot gullty eud, all of ths mexdbers of the eourt pressxt -
at the time the votes were takren aoneurring, eagh wias foumd guilty of the :
Charge and specifieatioms thereundsr. No evidsnze of previous comvietions '
was introduced es to aceused Pugh and Williews, Evideree was introduced as
to accused ¥right of one previcus conviction by susmary ocurt for abaence
without leave of one day in viclafion of Artiele of War £}, Three-fourths

ef the members of the eourt prezent when the vote was taken eonecurring, as-
cused Pugh was sentenced to be dishonorably discharged the serviee, to
forfeit all pay and allowances due or to become due, and to be eonfined at
hard lsbor, at such place as the reviewing authority may direct, for the .
term of his natural life, All of the mambers of the court present at the
time the votes were taken concurring, aeccused Wright and Willlems were
sentenced to be hanged by the neck until dead. The reviewing authority,

the Commanding General, XXI Corps, approved the sentence as to each accused,
designated the United States Fenitentiary, Lewlsburg, Pernsylvania, as the
place of confinement of aecused Pugh and forwarded the record of trial for
action, as to Pugh pursuent to Artiele of war 50%, &nd as to Wright and
¥illiams under Article of Rar 43. The conflrming authority, the Commanding
General, European Theater of Cperations, cornfirmed the sentence as to ac-
cused Wright and Williams, but owlng to epecial eircumstances in the case and
the reconmendation of the convening authority, ecxamted it as to each accused,
to dishonoratle diazharge from the ssrviee, forfeiture of all pay and allow-
ances due or to become duz, and confinement &t hard' labor for the term of
accused's natural 1life, dzsignated the Unlted Stales Fenitentiary, lewlsburg,
Pennsylvania, as the place of confinement, and withheld the order directing
execution of the sentences pursuant to Article of War 503,

' 3. The evidence for the prosecutlon shows that on tHe evening of

4 April 1945 at about 83130 o 'cloek thres eolored soldiers appeared at a
house located at number 67 in Littigdiadir., Germany (R3,23). They knoeked
on the door and were aduitted into the house. Living there at this time

were Frau Hilda Weilrmann, aged 27, her son, aged two, &nd her sister, Fral

E111 Weiss, aged 45, and the latter's son, nine years of age. Frau Welss
who opened the door testified that she distinctly remembered seeing ®*two
revolvers” being pointed at her and she identified in court sseused Wright
and wWilliams as the soldiers who pointed the pistols at her (R23,24).

Accused Viright, "with revolwer in hand® followed her into the kitchen,

where he stood in front of her and *zll of a sudden®™ turned off the lighta
(R24). She asked him to turn the lights on, but he "refused to do itw,

She switched the lights back on &3 "she knew what he was up to" (R2%).

He turned the lights off again and "in the darkness® lifted up her dress

and took her pants off. She begged him to let her alone and offered him
jewelry. She also begged him to let live, becauss she had beard %"so

much of atrocities at the least bit of resistance® (R24). He did not reply

immediately but later answered her plea for mercy by saylng "No" (R24).

He then tthrew® her on the kitchen table and engaged in semmal intercourse

with her (R2,).. She denied consenting to the zct of 1ptercourse but stated
that she "did it only under force" (R24). ; .
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In the meantime accused Williams stayed in the bedroom with
Frau Weinmann while accused Pugh remained in the hallway (R8,9). Frau
Weinmann identified in court both of these accused, as well as aceused
Wright, as the soldiers present in her home on the evening in question
(R9). She testified that "they" threztened her "with pistols® and that
she was %afraid and terrified” because she had heard on the radio that
assaults were being committed on Germen women (R9). Accused Williams
took her by the hand, turned out the lights, pushed her onto the bed,
took off her dress and engaged in sexual intercourse with her. He had
previously pointed a pistol &t her chest and she was afraid he would
kill her. She did not scream but "begged" him "not to do anything" and
"not to kill" her (R10). After completing the act, Williams left and the
nslim fellow", identified as accused Pugh, entered the room and engsged
in sexual intercourse with her (R10). Shortly therezfter an elderly
German woman, and neighbor of Frsu Weinmann, entered the house and the
soldiers again drew their pistols (R10)., Following this they "gave®
the women some chocolate candy and departed (R10,16,20,21,24).

- At about 10: 30 PM that night, aceused Wright and Williams
returned and told the women that they would remain until six o'clock the
next morning (R10,11,25). Although not drunk zccused Williams appeared
to have been drinking at this time and both aecused were armed with
pistols (R1l). Frau Weinmann told accused that her child was sick snd
begged them to let her alone and to leave (R11)., The soldiers' attention
was not diverted by the women's efforts to talk with them as accused Wright
took Frau Weiss into the kitchen and egain engaged in sexual intercourse
with her (R25), while accused Williams remained in the bedroom with Frau
Weinmann. Later Williams drove Freu Weinmann into the kitchen and again
had sexual intercourse with her (R11). After this episode in the kitchen,
they returned to the bedroom where Williams forced her to completely un-
dress and sgain had intercourse with her on the bed. Williams also un-
dressed (R12). At the same time accused Wright "forced® Elli upstairs
and engaged in sexual intercourse with her, While upsteirs in the bedroom
Wright kept his pistol lying on the floor and within his reaeh (R27).
Later Wright and Williams exchanged women and each had intercourse with the
other woman (R13,28), Altogether during the eourse of the evening, aceording '
to the testimony of the women, Williams had intercourse with Frau Weinmamn
three times and with Frau Weiss once, while Wright had intercourse with
Hilda Weirmann twiee 2nd with Elli Weiss three times (R13,14,27). Beth
woken maintained that none of the acts of sexual intercourse was ecnsented
to by them but that they had intercourse after begging the accused ty -
let them live. They were alone and were afraid they would be killed as
the soldiers were armed (R9,14,24,28), Aceused left:the houss at about
1:30 that night. The following morning Frau Weinmarn reported the attasks
to someone at the Town Hall and shortly thereafter an imvestigation was
mide by the American military anthorities (R13,14).

There was received in evidenee, over objection of the defenn,
8 statement made by accused Pugh during the investigation wherein he stated
that Wright and williams had been drinking heavily on the evening in questioa
and that-accused Wright "foreed" the older lady into the kitehen with his
pistol (859,Pr03.Ex.A). ,
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L. The accused, after their rights as witnesses were explained
to them, each eleeted to testify in his own behalf (R35,36)

Williams testified that on the evening in question, he ac~
compenied Wright and Pugh to the village where the women lived and that
he knocked on the door, which was opened by Elli Weiss, who smiled and
welcomed their entranee into the house (R36). He shook the hand of the
younger lady, Hilda Weinmenn, and observed & ring on her finger. He
. made a sign indlcating his desire to have sexual intercourse with her and .
offered her chocolate if she would engzge in the act with him, At first
'she seemed not to understand but after asking her a second time ®she smiled
and nodded her head and sat on the side of the bed" (R37). He then turned
out the lights and after the girl ®"pulled down her pants herselfn, h
engaged in sexual intercourse with her. He had his pistol under his field
Jacket and ™never taken it out™ (R37). Later the three soldiers left the
house together after Pugh shook hands with the older lady who made signs
to them "as for us to come back" (R38)., He indicated the sign made as a
forward movement of the hand (R38), They went to their barrecks and had a
few drinks following which he and Wright returned to the homse, 'They sat
around talking and making signs for a few tinutes. " later, the old lady
sat on Wright's knee. The younger one wassdtting on the bed, looking
at Williems and laughing. He asked her about the baby and the child's
fether, and was informed that the child's father was a German soldler. He
then noticed Wright and the older womaen go into the kitchen and after they .
returned to the room & few minutes later, he went into the kitchen with
the youngest girl but could not have intercourse with her and they returned .
to the room, following which Wright and the older woman left them alone
and went upstairs, Frau Weinmann then ate soms chocolate and gave the baby
& plece of candy., She laid her baby "far enough back® on the bed to permit
them to lie down (R39). She then made signs for Williams to lie down on the
bed gnd go to sleep, He removed his Jacket, pants and shoes, turned out the
lights and got into bed with her. She Mput her face to mine and rubbed her
face aside mine two or three times" and tried to assist him in having inter-
course with her (R4O). He was unable to do anything (R40). Williams then
went upstairs and told Wright that he was unabkle to have intercourse with the
girl and Wright asked him if he would like to try the older woman, which he
- did but was still unable to have intercourss. During the $ime that he had
or was trying to have intercourse with the girl or the older woman, neither
. of them resisted in any way., In fact both of them assisted him in trying to
have intercourse (R40). ' .-

Accused !right's testimony is similar to Williams!. He added

that when he entered the house the first time he gave El11 Welss some chocolate
and indicated that he desired to have intercourse with her and that she

led him to the kitchen, spread a robe on the floor, removed her pants, and
permitted him to engege in sexual intercourse with her (RL6). When they
returned the second time the older lady welcomed them "with a bow and a
smile" (R46). He admitted having sexual intercourse with both women (R52).
Neither of them offered any resistance to his advances but both helped him
in having sexual intercourse (R48,49). His pistol was fastened on his.
pants. EKe took off his pants during the evening but never removed his
pistol from the holater (Rr51,52).

— 4 ' .'_J30501
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Aecused Pugh's testimeny is substantially in accord with
Wright and Williams' atory econserning what oscurred on the evening in .
question., He admitted having sexual intercourse with Frau Weinmann,
after giving her shoeolate and asking her permission, Her only response
or request was, "Don't turn off the lights® (R55,56). After completing
the act of sexual intercourse with her, he left the house ¥ith Wright and -
Williams and did not return there with them (R55). On eross-examinatiom
by the proseecution, he admitted seeing Wright and Williams with pistols
in their hands when they entered the house, as he remembered telling them
to put their pistols away as they "might scare the ladies" (R56). He
. denied that Wright forced the older woman into the kitchen with the pistol
as recited in his pre-trial statement (Pros.Ex. A), and stated that he digd
not know why he made that statement during the investigation (R59).

5. Rape i: the nnlawful carnnl knowledge of a woman by foree and
without her sonsent (MCM,1928,par.l48b,p.165). The extent and charaeter
of resistanee required to establish lack of eonsent depends upon the
physieal and mental condition of the parties, the relatiocns existing
between them and the surrounding circumstances (Wharton's Criminal Law
(12th Ed.,1932), sec.73L,p.995). The fact that accused Wright and
Williams had carnal knowledge of both Frau Weiss and Frau Weinmann is
established by the testimony of each of thess women., In addition Wright
admitted having intersourse with both of them while Williams admitted
having intercourse with Frau Weinmann and attempting to have intersourse
with the other, Pugh testified to having intercourse only with Frau
Weinmann, Although the latter two named accused soldiers denied engaging
in sexual intercourse with Frau Weiss, the evidence clearly shows that
‘both of them, &s well as acoused Wright, were present in the German home
on the evening in question and participated in aets alleged. Neither
Williams rnor Pugh opposed nor disppproved of the conduct of Wright, who
seens to have been-the most aggressive and sensual of the offenders, and
therefore the court eould reasonably have conoluded that each assented to
his 2cts and to the ascts of the other, thereby siding and abetting in the
commission of the erimes charged (1 Wharton's Criminal Law, (12th Ed.),
sec.24h6,pp.333-334). All were jointly charged and since the proof shows
. Jjoint action each is responsible for the acts of the others. The distine-
tions between prineipals and aiders and abettors have been &bolished by
_Federal Statute and are not recognized in military justice (CM ETO 1453,
_Fowler and authorities therein cited).

Concerning the issue of use of force and lack of consent, while
&ccused deny force and claim welcomed participation on the part of the
German women, the surrounding circumstances of the case evidence &n inten-
tion on the part of accused to accomplish their desires regardless of any
protest or resistance with which they might be confronted. While the
function of the Board of Review is not to weigh evidence but to determine
if the record contains substantial evidence to sustain the findings of the
courts), in rape cases the testimony should be carefully scrutinized.
Particulerly is this true in an enemy country where the proxecuting witnesses
normally may be expected to evidmnce hostility and enmity. Although Wright

CONTInTNTIAL 19050
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and Williams denied that they entered the house with drawn pistols, Pugh's
testimony contradicis their statements in this connection. Such contradiction
on this material and vital pdint tends to discredit their testimony. The

fact that the record is devold of any evidence that the women forcibly
resisted accused is by no means controlling in determining their lack of
consent as the testimony of the victims reveal that they were frightened,
afraid that they would be killed, and that they begged accused to spare

their lives., This evidence negatlves the contention that the women willingly
submitted to aceused's lustful demands. Acquiescence gained through fear
engendered inthe woman ravished negatives consent and where she cszses
resistance "under fear of death or great bodily harm® the consummated act

is rape (2 Wharton's Criminal Law (12th Ed., 1932), Sec.70l.p.542). The
presence of hostile conquering soldiers armed with pistols which they pointed
at their intended victims, refutes any reasonable probability that the women
consented to the acts of sexual intercourse but manifests that they submitted
thereto by reason of fear of death or grievous bodily harm threatened or
impending, The erimes of rape, as to each accused, and under the circum~
stances herein alleged, are thus established (CM ETO 9611, Prairiechief;

CM ETO 12650 Combs and Shimmel; CM ETO 14206 Platta; M ETO 1,128, Brandon
and Mitchner)

o 6. The charge sheet shows that accused Pugh is 26 yeara of ags and
was inducted 17 April 1942 at Fort Thomas, Kentucky; accused Wright is 24
years and seven months of age and was inducted 1, October 1942 at Camp
Shelby, Mississippl; accused Williams is 30 years and eight months of age
and was inducted 8 Jammary 1943 at Camp Beauregard, Louisiana. No prior,

- service is shown for any of accused, ,

T The court was legally constituted and had jurisdiction of the
persons and offenses, No errors injuriously affecting the substantial
rights of any accused were committed during the trial. The Board of Review -
is of the opinion that the record of trial is legally sufficient to support
the .£indings of guilty, the sentence of accused Pugh and the sentences of
accused Wright~and Williams as commuted, -

8. The penalty for rape i1s death or 1ife imprisorment as the court
martial may direct (AW92). Confinément in a penitentiary is suthorized
upon conviction of rape by Article of War 42 and sections 278 and 330,
Federal Criminal Code (18 USCA 457,567). The designation of the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of confinement
is proper (Cir. 229,ﬂD,8Juna 194&,sec.II,pars.lb(k)jb). '

Judge advocate

-6 - . -
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War Department, Branch Offies of The Judge Advocate General with the .
European Theater, . . H

General, Uaited states Forces, SEgeP.ésmeater'(m.n) » APO-757,

Ue S, Armys” _ . . .

1. In the case of Privates First Clags LUSTER WRICHT (31.1.?2112)
and HAROLD A, WILLIAMS (38378295) both of the Lth Platoon, 4223rd .
Quartermaster Car. Company, attention is invited to the foregoing hold-
ing by the Board of Review that the record of trial is legally suffi-
cient to support the findings of guilty and the sentence, as coxmuted,
which holding is hereby approved, Under the provisions of irticle of -
war 503, you .now have authority to order execution of the sentence,

Ezen copies of the published order are .forwded to ‘this
ofﬁoe, they should be accompanied by the foregoing holding and this
) indorsement, {E}go,fgl,u number of the record in this office is CM ETO
"~ 13000, ,0f reference, please /place that number in brackets
~at the lw*q: the_qpstise. (Cit ETO 13000}, . 5.

-

- Colonel, JRGD,
Acting usistmt Jndge idvocato Genernl.

( A2 to sccused Wright and Willim, gentence as commted ordered mcntodo
GCMO 457, USIET, 40ct 1945)e .
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~ Branch Office of The Judge Advocate General
Pl _ v ; with the
: : " European Theater
' , APO 887 ‘
Co B L | 5
BOARD OF REVIEW NO, 5 : 1 'SEP L
€M ETO 13004

UNITED STATES

- 38D ARMORED DIVISION °
Ve Trla.l by. GCM, convened at ‘Hurth,
Germany, 19 March 1945, Sentcncc-
Dishonorable discharge, total for—
feitures and confinement at hard

labor for life., United Statss .
Penitentiary, Lewlsburg, Pennsylvenia,

Private PHILLIP J. DISANO
(37415067),. 492nd Medical
Collecting Company, 50th
Vedical Battalion _

Vs Nt N Qs sl S ot o

HOLDING by BOARD OF REVIEW §Oe 5
HILL, EVINS and JULIAN, Judge Advocates

r - ‘

l, The record of trial in the case of the soldier named above has
been examined by the Board of Review and the Board sutmits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office or The Judge Advocate General with the Eurcpean Theator.

2o Accused was tried upon the fo]lovd.ng Charge and Specification.

CHARGE: Violation of the 75th Article of War.

Speclfn.cation' In that Private Philip J. Disano, 4924
Yedical Collecting Company, djd, at Bibain, Belgium,
on or about 12 January 1945, while on special duty
with the Third Battalion Mediecal Section, 33d Armored
Regiment, misbehave himself before the enemy, by re-
fusing to go to the front in an ambulance half-track,
when ordersd to do so by Captain Donald J. Drolett,
33d Armored Regiment, while the companies to which .
he was attached a8 an aid man were engaged with the

SNGMY o

He pleadad not guilty and, all of the members of the court present at the
time the vote was taken concm'ring, was found guilty of the Charge and
Specification. No evidence of previous convictions was introduced. All
- of the mémbers of the court present at the time the vote was-taken con-
'curring, he was sentenced to be shot: to death with mskatry. The review-

o
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ing authority, the Commanding General, 3rd Armored Division, approved
the sentence and forwarded the record of trial for action pursuant to
Article of War 48, The confirming authority, the Commanding General,
European Thezter of Operations, confirmed the sentence but, owing to
spscial cireumstances in the case, commted it to dishonorablo discharge
from the service 5 forfeiture of a.ll pay and allowances due or to become
dus, and confinement at hard labor for the term of accused!s natural
life, designated the United States Penitentlary, Lewisburg, Pennsylvania,
as the place of confinement, and withheld the order djrecting execution
of the sentence pursuant to ’Article of War 503,

3 ‘I'he evidence for the prosecution was tubstantia.lly as follows:

On 12 Ja:mary 1945, Company G, 33rd Armored Regiment, together
with another company, was engaged in clearing scme high ground whlch the
enemy was using for artillery observation (R7,8). Accused was an aid
man in the medical detachment and a member of a crew of three men on a.
half-track detailed to pick up the wounded of Company G and to evacuate
. them to an aid station located nearby in Bihain, Belgium (RS,9,10), The
company was receiving fairly heavy shelling from the enemy (R14,15), At
about 7:00 pm the driver-of the half-track reported at the aid station
that he was unable to get .accused and the other member of the crew to
accompany him on the detail, When asked by a sergeant why he would not
g0, accused merely sald that he could not, and was "immediately referred" -
to Captain Donald J. Drolett, Medical COrps s battalion surgeon, and .
accused!s superior officer (R6 ,218)e Accused had been at the front all -
day, but there was nothing peculiar about his behavior, At the time of
this inclident the front was a "pretty hot spoi" and shells were flying
close to the aid station. Everyone was more or less tense and although
there seemed to be a "tenseness" about him, accused, appeared to be falrly

 cool and collected (R15,17-19)s. Captain Drolett, who had had previous

experience with combat exhaustion cases, observed him and did not think
that he was suffering from combat exhaustion (R10), so he ordered him to

go back with the driver and informed him that if he refused he would be
placed in arrest and court-martialed. Accused stated that he was not

going back, that he was afraid (R10,13-15)e He did not obey the order
(rR12), The driver was given other help and brought in the casualties (Bl9).

- Le Technician Fifth Grade Mark D. Hargrove s drlver of the he.lf-
track to which accused was deta:l.led a ntness for the defense, testiﬁ.ed
substantia.lly as fo]_lowsz :

E Accused had gone up to ‘the front in a peep to evacuate the
wounded, When he rgturned to the cosmand post of Company H,

8he couldn't talk and he was trying to get -
‘under something, under a bench thers, I couldn't
understand him for a little while % % % He was
all out of breath, seemed like he couldn't breathe;
he couldn't: talk he tried to get under a bench ' |
along the wall; every time a shell rould go ofr

ﬁﬁ‘x"".va—.--—.—, ~
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he'd flinch and fry to get a little further
under? (R21,22),

About an hour later witness received a call to go out and pick
.up the wounded, but he could not persuade accused and the other member -
of the crew to go with him, Accused was "too scared to get out of the
place®; "he didn't know what he was doing at the time, I don't think® -
(R22), ¥hile it is not unusual to be scared "up there®, accused was.
Junusually scared®, Still another hour later, witness and accused left
the command post of Company H and went to the aid station two blocks
away where Captain Drolett was located (R24). Witness had been with a
medical unit for almost four years and has frequently observed men
suffering from combat exhaustion (R21).

Accused, after his rights as a witness were explained to him,
slected to be sworn (R25) and testified that on January 12 he went up to .
the front in a peep to evacuate the wounded., They got the wounded out
but when they returned to the peep they found it was gone, He was
scared and started going back, . He reached the building, and ®"that's
~when I broks up and I was scared as hell®, He was later ordered by
Captain Drolett to go back to the front in the half-track, but he 'did
not go becauss he was too scared. He "didn't exactly refuse®; he was .
too scared to go up (R26), Ths company to which he was attached was
engaged with the enemy, He had been with the combat unit sbout two
weeks and this was not his Iirst engagement with the enemy (B.27). .

5, - The evidence established that accused was serving in the pre-
sence of the enemy and that he refused to obey the order of his superior
officer as alleged., Refusal to obey the order of a supsrior officer in
. the presence of the enemy constitutes misbehavior within the meaning of
Article of War 75 (CM ETO 4820, Skovan; CM ETO 5359, Young)e Whether
~ the refusal was due to cowardice or to the fact that his ability to -
control his actions was temporarily shattered by the impact of battle
s0 as to rendsr him incapable of obeying the order, was a question of
fact which the court on the conflicting evidence before it, resolved
against accused. Since the court!s finding is supported by substantial
_evidence, it will not be disturbed (cn ETO 1663 s Ison', Ci ETO LO74, Olsen;
CM ETO 4095, Dolrb)a . 5

6. ‘The chargo sheet shows that accused is 21 years of age and _
was inducted 28 Jannary 1943 at Jefferson Barracka, Missourl, He had no"
prior servieo. .

-

7e The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantlal
"rights of accused wers committed during the trial, The Board of Reviet
if of the opinion that the record of trial is legally sufficient to :
support the. f:ln&ings of guilty and the sentenee as commitede .

B
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. .8+ . The penalty for misbehavior before the enemy is death or
such other punishment as a court-martial may direct (AW 75). Peni-
tentiary confinement is authorized by Article of War 42 when it is
imposed by way of commmtation of a death sentence. The designation

- of the United States Penitentlary, Lewisburg, Pemnsylvanla, as the

place of confinement is proper (Cir.229, m, 8 June 1944, aec.II,

para.lb(k), 3b).

~Judge Advocate.

Judge Advocate
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Wer Depa.rtment Branch Office offhg gu%% Advocate Goneral with the
European Theater E ) T0: Coi
General, United States’ Forces, Europea.n Theater (Main), APO 757,

Ve S. Armye - . -

, 1. In the case of Private Phjlip J « Disano (371;15067), A.92nd
"Medical Collecting Company, 50th Medical Battalion, attention is -
.invited to the faregoing holding by the Board of Review that the re- .
.cord of trial is legally sufficient to support the findings of gu:llty
and the sentence, as commuted, which holding is hereby approveds ’
Under the provisions of A.rticle of War 504, you now have authority
to order exocution of the sentence. .

26 Whon copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsements The file number of the record in this office is CM ETO

' 13004, For convenience of reference, please place that number in
b-ackets -at the end of the orders (du ETO 1300&).

' E. C. LcNEII- '
Brigadier General, United States Arnv,
Assistant Judgs Advocate General. :

-

( Sentenco as commted ordend executed, OCMO 429 ‘USFET, 21 Sept 1945)
[ 2
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Branch Office of The Judge Advocate General
_ with the
Em'opea.n Theater xi’xﬂmﬂim
: APO 887
BOARD OF ROVIEW NO, 3 | 27JUL1945 T
CM ETO 13018 ' .
UNITED STATES % 45TH INFANTRY DIVISION
' v, ) Trial by GOM, convened at APO 45,
o s ; U.S. Army,” 29 Mey 1945. Sentences: -
‘Private MICHAEL T, OSTROWSKI " Dishonorable discharge, total for-
-(20109834), Company I, 179th ) feitures and confinement at hard
Infantry ) labor for life, Eastern Branch,
') Unlted States Disciplinary Barracks,
)» Greenhaven, New York,

HOLDING by BOARD OF REVIEN NO, 3 L e
SLEE?ER, SHERMAN and DEWEY, Judge Advocates

* ’

le The record of trial in the case of the goldier named above:
.‘has been examined by the Board of Review,

e Accused was tried ‘upon the following Charge and Specificatignz
CHARGE:s Violation of the 58th Article of War,

Specification: In that Private Michael.T Ostrowski,e
Company I, 179th Infantry, did, at or near Arches,
- France, on.or about 23 September 1944, desert the
service of the United States, and did remain absent
- f in desertion until 1 Apr:ll 1945, o
" He pleaded not gullty and, all of the members of the court present at the
time the vote was taken concurring, was found guilty of the Charge and
Specification. No evidence of previous convictions was introduced, Three~ .
fourths of the members of the court present at the time the vote was taken .
concurring, he was sentenced to be dishonorably discharged the service,
. to forfeit all pay and allowances due or.to become due, and to be confined
at hard labor, ,at such place as the reviewing suthority may direct, for
the term of his natural life. The reviewing authority approved the sentence,
designated the Eastern Branch, United States Disciplinary Barracks, Creen-

P Y
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. haven, New York ‘as the place of confinement, and withheld the order Y
. directing execution of the sentence pursuant to-Article of War 50%.

3. The evidence for the progsecution shows that on 23 September
1944 accused was a member of Company I, 179th Infantry, which had been
‘assigned the mission of crossing the Moselle, About three hours before
daylight, accused was present with hls platoon, which was given an order
to disperse while waiting its twrn to cross the river, When the time h
came for the platoon to cross accused could not be found by his platoon
sergeant, who ‘searched for him about ten minutes before the platoon was -
forced to cross the river without him (R4-5), At 0900 hours, the @ -

platoon sergeant went to the command post and reported accused absent
without leave, A4 searching party was sent back across the river end’
inquiry was made at the battalion and regimental aid stations, When
accused could not be found, he was listed on the company morning report
for 26 September sas missing in action as of 23 September., This action.
was necessary "due to the fact that we me.de a search for him" (R6,3-4,
Pros.,Ex.A),

A duly authenticated extract copy of the morning report of
Company I was introduced in evidence without objection showing that on
28 January 1945 the entry showing accused missing in action was corrected
to read "Duty to AWCL 23 Sept 44", Another entry for 7 April 1945 shows
accused- "Fr AWOL to Conf Regt®l Stock April 1/45" (R3-4, Pros.Ex,A)s

Accused'a platoon setgeant snd company clerk testified that,
to the best of their knowledge, he was not. present with the company bew
tween 23 September 1944 and 1 April 1945 (R5-6)4 -

_ ! The investigating officer testified that after he! had advised
accused of his rights under Articls of War 24, accused stated that on the
night of 23-September, while his unit was waiting to cross the river,

. ~."he became very nervous and finally becams
‘ 80 nervous he left. After he had been gone .
o - a few.days, he knew. ‘he had done wrong and :
ST - would be punished for it so he etayed a.way
ST * & long time® (R?).4

" 4e  The accused, after his rights as a witness were fully explained
to him, elected to remain silent and no evidence was introduced in his
- behalf (r8). o

‘ 5. Absence without leave of accused from his organization from 23
September. 1944 to 1 April 1945, a period of more than six months, was
sufficiently estaeblished by the testimony and by the morning report entries.
The court was clearly warranted in inferring, -from the length of accused's

-
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wrongful absence in an active theater of operations alone, that he

. intended, at the time of absenting himae%f, or at some time during
~ his: absence, to remain.away permanently CM ETO 1629, O'Donnell

T CH ETO 6093, Iggeraon). .
6. The defense objected to proof of the tactical situation of

. accused's organization at the time of the initial absence because accused
was charged with simple desertion only,., -The court admitted only such
"testimony as leads up to the time the accused is alleged to have left"
(R-5). Such ruling was favorable, rather then injurious, to accused, ‘
since it is permlissible to prove absence without leave with intent to

. ‘avoid hazardous duty or to shirk important service under a specification
.charging simple desertion only (CM ETO 5117, De Frank; CM 245568, III
Bull. JAG 142). The court properly considered the circumstances under
which accused left his’ organization in determining his gullt of the
offense charged.. = .- .

~ ~ T¢ . The only proof of the place of desertion is that accused left
his organization near the loselle River, whereas the Specification alleges

that Le deserted at or near Arches, France., "As the place of desertion-

is not of the essence of the offense, the variance is immaterial within

the contemplation of Artlcle of War 37" (CM ETO 5564, Fendorack; CH ETQ

9257, Sghewg). ' o

Be The Specification fails to allege either the place or manner

in which accused®s wrongful sbsence was terminated, This deviation from
the approved form of specification is not fatal, howevere The offense
of desertion is complete when the person absents himself without authority
with the requisite intent (MCM 1928, par. 130, pe 142), and proof of . .
apprehension or surrender at a particular time and place 1s not essential |,
. for a.conviction of wartime desertion (see CM ETO 9975, Athens, et al;
CM ETO 2473, Cantwell; CM ETO 4691, Knorr; CM NATO 2044, III Bull, JA®
232), In the absence of proof to the contrary, the presumption is that.
accused returned voluntarily, to military control (cM 236914, II Bull,
JAG 270)s It follows that/presump ion applies to a specification alleging
- desertion or absence without leave, which fails to allege manner of tere
mina.tion. .

9. Accused is 2, years of age (R9). The charge sheet shows that he
served in the Massachusetts National Guard from 13 October 1937 to 12.
6ctober 1940, enlisted for three years in the Massachusetts Natlonal Guard
‘ on 13 October 1940, at Worcester, lgsachusetts, and was 1nducted into
federal service 16 January 1941.

IO.A The court was legally constituted and had jurisdiction ,of -the
person and offense, No errors injuriously affecting the substantial rights
of acgused were committed during the triasle The Board® of Review is of the
opinion that the record of trial i1s legally sufficient *o support the find-
ings of gullty and the sentence,

- 3 - kS
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11, The penalty for desertion 1n tino af war is dea.th nr auch

other punishment as a court-martial may direct (AW 58).- The deeignation A
of the Eastern Branch, United States Disciplinary Barrach Greenhaven, :
New York, as the place of confinement, is a.trbhorizod (m 423 Gir. 210, o

- WD, 14 Sept. 1943, sec. VI, as nmended). A

J’udge Ldvoca‘be

%W / \%A/MM Judge Advoca‘be
. _é% ‘/:' ‘4‘ g 'Jndge.A‘d‘vocata
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Branch Office of The Judge Advocate General
with the
European Theater
APO 887

BOARD OF REVIEW NO, 5

| 3
- 0¥ ETO 13023 0 AUG 1845

UNITED STATES 79TH INFANTRY DIVISION

. Ve Trlal by GCM, convened at
Schinveld, Holland 15
March 1945. Sentence°
Dishonorable discharge,
total forfeltures, and
confinement at hard labor
for 1ife. United States
Penitentliary, Lewisburg,
Pennsylvanla.

Private DUANE R. LEIGHTON
(32946813), Company C,
313th Infantry

T N Nt Nt St St St St st Nogat St Syt

HOLDING by BOARD OF REVIEW NO, 5 .
HILL, EVINS and JULIAN, Judge Advocates. -

£

. 1. The record of trial in the case of the soldler
named above has been examined by the Board of Review and
the Board submits this, 1ts holding, to the Assistant
Judge Advocate General in charge of the Branch Office of

The Judge Advocate Genqral with the European-Tbeater.

2, Accused was tried upon the following Charge
and Specificatlion: :

_ CHARGE: Violation of the 58th Article of War.

Specification. In that Private Duane R, -
Leighton, Company "C", 313th Infantry, did,
near Rosiers, Aux Salinea, Meurthe et
Moselle, France on 13 November, 1944, desert
the service of the United States by absent-
ing himself without proper leave from his -
organization, with intent to avoid hazard-

 ous duty, to wit: conmbat with the enemy,

- and d1d remaln absent in deserting-untll his
return to military control at Charnmes,
Meurthe et Moselle, France on 20 December,

1944,
-1 ' S R
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He pleaded not guilty and, all the membera of the court
pregsent at the time the vote was taken concurring, was -
found guilty of the Charge and Specification. No evidence.
of previous convictiona was introduced. All the members

of the court present at the time the vote was taken con-
curring, he was sentenced to be shof to Jdeath with musketry.
The reviewing authority, Commanding Genera th Infantry
Division, approved the sentence and forwarded the record of
trial for action under Article of War 48, The confirming
suthorlty, the Commanding General, European Theater of
Operations, confirmed the sentence, but owing to speclal
circumstances in this case and the recommendation of the
reviewing authority, commuted it to dishonorable dlscharge
from the service, forfeiture of all pay and allowances due
or to become due and confinement at hard labor for the

term of hls natural 1life, designated the United States
Penitentiary, Lewlisburg, Pennaylvania, as the place of con-
finement, and withheld the order directing the execution

of the sentence pursuant to Article of War 50%.

. 3. The evidence for the prosecution was aubatantlally
as followas:

"Accused was a member of Company C, 31l3th Infantry,
which from 25 October to 12 November 1944 was located at
Rosiers Aux Salines, Meurthe et Moaelle, France, tralning
for future operationa (R5,6,8,11). On 11 November 1944
the battallion commander gave notice to officers and non-
commissioned officers that the 79th Infantry Division was

' going into combat again and that the by-word was "turkey
on the Rhine" (R6). The commending officer of Company C
assembled the company on the company street in Rosiers -and
‘Anformed the men that they were alerted for movement into.
the front lines, that they were golng lnto combat, and
instructed them to check thelr combat equipment, and to
have with them thelr full quota of amxunitlon (R6 7,9,11).
Accused was present at this formation (R9). Late on 12
November the company left Roslers by truck for the assembly
area situated in a small town in the vicinity of Roilers
(R7,9,12). Accused left with the company (R9). When the
company detrucked at its destination in the darkness of
early morning, 13 November, actused was reported missing
(R7,10,12). The company was then in the assembly area and
the regiment was in division reserve (R7). A search was
made for him in and near the trucks and in the immediate
area, but he could not be found. He had no permlasion to
be absent. He remained absent without leave until 20 -
December when he returned to military control at Charmes,

'Meurthe et Mosells, France (R7,8,10,12,13), i
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4, Accused, after his rights as a witness were .
explained to him, elected to remain silent (Rl4). The
prosecution stating 1t had no objection, the Adefense
introduced in evidence the report of the 4division neuro--
psychiatrist relating to accused. It states that accused
shows no evidence of being mentally 11l and that he was
mentally responsible for his actions at the time of the
alleged offense, but that there was one extenuating feature
in the case, namely, that he was suffering from a kidney
allment and inflammation of one of his testicles even
before he went into combat (Rl14;Def .Ex.A),

5. Absence without leave was adequately proved as
alleged., At the time he absented himself, accused and the
rest of his company were equipped and ready for combat
and moving toward the front lines. Notice of impending
action had been brought home to him by his commanding
officer, The court was fully warranted in finding that
when accused left hls company under these circumstances,
he did so with intent to avoid action against the enemy
(CM ETO 1432, Good; CM ETO 1589, Heppding; CM ETO 4165,
Feciea). The offense charged vas therefore proved (MCM,

par 01308. p.143) . . »

'6. The charge sheet shows that accused 1is 28 yoars
and ten months of age and was inducted 28 October 1943 at
Binghamton, New York. He had no prior service.

7+ The court was legally constituted and had Jurlis-
diction of the person and offense, No errors injuriously
affecting the substantial rights of accused were committed
during the trial. The Board of Review 1s of the opinion
“ that the record of trisl is legally sufficient to support
the findings of guilty and the sentence, as confirmed -
and commuted.

8. The penalty for desertion in time of war is death
or such other punishment as the court-martisl may direct
. (AW 58)., Confinement in a penitentiary is authorized by
Article of War 42. The designation of the United States
- Penitentlary, Lewlsburg, Pennsylvenlia, as the place of
confinement 1s proper (Cir.229, WD, 8 June 1944, sec.lI,
pars.lb(4), 3b). . ’ :

Judge Advocato'

Judge Ldvoc}te
udge Advocate
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War Department, Branch Office af The Judge Advocate General

with the European Theater. é % %

TO0: Commanding General, United States orco:, European '
Theater (Main), APO 757 U. S. Army. - ‘

1. In the case of Private DUANE R. LEIGHTON (32946813),
Company 0, 313th Infantry, attention 1s invited to the
foregoing holding by the Board of Review that the record
of trial 1s legally sufficlent to support the findings of

- gullty and the sentence, as commuted, which holding is’
hereby approved. Under the provilionl of Article of War
50%, you now have aithority to order execution of the '
lentence.

2. When coples of the published order are forwarded
to thia office, they should be accompanied by the foregoing
holding and thls indorsement, The file number of the
record in this offlce is CM ETO 13023, For convenience of .
reference please place that number in bracketl at the end .
of thgﬁnrder' (cM ETO 13023).

o C o MCNEIL,—
Brigadier General United S
Agalstant Judge Advocate

" ( Sentence as commted ordered executeds GCUO 422, USFET, 19 Sept 1945).

I
CONFIDENYIAL
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Branch Office of The Judge Advocate General
* with the
European Theater
- APO ,887

- BOARD OF REVIEW KO, 1 19 0CT 1945

| CM ET0 13090
UNIT‘ED STATIS ) UNITED KINGDOM BASE, OOWUNICATIONSZONE
: EUROPEAN. THEATER OF OPI'BATIONS .
Ve
Trial by GCM, convened at Polygon Hotel,
SOruthuxpton ) Hampehire , England, May 17-18,
; 1945, Sentence: Total forfeitures and
econfinement at hard labor for life.
g United States Penitentiary, I.ewisburg,
Pennsylvania.,

ASTVALDUR B. BRYNJOLFSSON,
a eivilian exployee of the
. War Department aerving with the
Armies of the United States in
" the field

: HOLDING by BOARD OF REVIEW NO. 1 .
~ BURROW, STEVENS and CARROLL, Judge Advocates

~1e The record of trial in the case of the person named above has been
exanined by the Board of Review, :

'2. Accused was tried upon the following Charge and specifications' '
‘CHARGE: Violation of the 92nd Article ofiwa,r.

Specification 1: In that Astvaldur B,-Brynjolfsson,

: a civilian employee of the War Department, serving
with the armies of the United States in the field,
did, at Bournemouth, Hampshire, England, on or about
14 March 1945, with ma.lice aforethought, willfully,
{deliberately, feloniously,“unlawfully, and with pre- -
meditation, kill aone Enid Marian Simpson, a human
being, by beating her upon the face and head and other
portions of her body with his fists.

Spe,ciﬁcation 2: In that * # % did, at Bounemouth, Hampshire,
. England, on or sbout 14 March 1945, forcibly and feloni-
ously, against her will, have carnal knowledge of one
Enid Marian Simpson, ,

" He pleaded gu:.lty of Specification 1, except the words "with malice
aforethought , willfully, dehberately, and with premeditation", of the

- excepted wcrda not guilty, not guilty to Specification 2 and not. guilty ‘
to the Charge, but guilty of a violation of the 93rd Article of War. In

' RESTRICTED
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view of evidence submitted by accused and despite the statement that
he wished his pleas of guilty to stand, the court proceeded with the

- trial after all evidence was-introduced as if accused had pleaded not
guilty to the Charge and both specifications (R123), Two-thirds of
the members.of the court present at the time the vote was taken con-
curring, hs was found guilty of Specification 1, except the words -
*with malice aforethought®, "deliberately", "and with premeditation®,
substituting therefor "and" between the words "feloniously" and "unlaw-
fully®, guilty of Specification 2, and of the Charge not guilty as to
Speeification 1, but guilty of a violation of the 93rd Article of War -

- and gullty as to Specification 2, No evidence of previous convictions.
was introduced., Three-fourths of the members of the court present at ~
the time the vote was taken concurring, he was sentenced to forfeit
all pay and allowances due or to become due and to be confined at hard
labor, at such place as the reviewing authority may direct, for the term
of his natural 1ife, The reviewing authority approved the sentence,
designated the United States Penitentiary, Lewisbwg, Pennsylvania, as
the place of confinement, and forwarded the record of trial for action
pursuant to Article of War 503, —

3¢ ~ Accused, on the date of the alleged offenses, was a civilian

(R8-9,90;Pros.Bxs.1,30), 20 years, nine months of age (charge sheet), -
and accordirng to papers accompanying the recard of trial, of Icelandie
nationality, With respect to his status, the record shows that, at
‘Brooklyn, New York, on 18 April 1944, he entered into an employment con-
tract as an able bodied seaman with the United States, to serve ona
vessel controlled by the War Department for a period of one year from
arrival in the Buropean Theater of Operations, unless sooner relisved
at the pleasure of the government, In the contract he sgreed, among
other things, to abide by the rulea, regulations, customs and discipline
of the service, Pursuant to the contract, he beeame attachsd to the
United States Ammy Transportation Corps, Water Division, with whieh,
prior to and on the date in #uestion, he was serving as an employee of
the War Department in Bournemouth, Hampshire, England, to which place,
on 7 March 1944, he had been ordered by the Poart ‘Captainiof the lith
Port to proceed in order to await orders assigning him for transporta-
tion (R8-9;Pros.Ex.l)s The conclusion that be was serving with the .
armies of the -United States in the field (R9,90;Pros.Exs.1,30) is thus

" supported by the evidence, which clearly establishes that he was sub-

/ ject to military law under Article of War. 2(d) and therefore subject

-~ to the Articles of War and to the jurisdiction of cowrts-martial

4(CM ETO. 14632, Lang, and authorities therein clited; CM ETO 15734;°
Kendrick; see compilation of authorities holding civilian seaman serving
on ships under Army control subject to military law, IV Bull.JAG 27)e

. He was no less so subject by reason of his status as an alien and a
minor (AW 2(d); Ex parte Dostal (DCND, Ohio, 1917) 243 Fed. 664,669;
Ex parte Beaver (DCND, Ohio, 1921), 271 Fed. 493,495; cf: McCune v, .
Filpatrisk (DOED, V., 19435, 53 Fed,Supp.80,85)e

A 1Y
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A subsidiary question ariseu as to the propriety of a trial
by-a United States Army court-martial, duly appointed and sitting in
England, of a eivilian national of Icela.nd who is subject to United
States military law, Some doubt as to.this may arise from the general
rule of international law that the state of the situs of a crime has
Jurisdiction to try and punish the criminal, and the effect upon sueh
rule of the particular rule that the courts-martia.l of the armed forces

. of any state derive powsr to try and punish members of such forces
from the municipal law of their own government., Any such doubt is re-
moved, however, by legislation enacted by the British Parliament, re-
cognizing, or at most ceding, Jurisdiction over members of American
armed forces who commit crimes in England, The Unlited States of

)" America. (Visiting Forees) Act, 1942 (5 and 6, Geo. 6, c.31), provides
in pertinent part as follows: |

"1,-(1) Subject as hereinafter provided, no
criminal proceedings shall be prosecuted in

the United Kingdom before any court of the
United Kingdom against a member of the military
or naval forces of the United States of America.

o S »

(2) #® # % where a person against whom proceedings
camnot by virtue of that /foregoing/ subsection,
be prosecuted before a court of the United Kingdom
is in the custody of any authority of the United
Kingdom, he shall, in accordance with /certain
official directiong/ be delivered into the custody
of such authority of the United States of America
as may be provided by the directions # # 3,

. » o

2.~(1) For the purposes-of this Act and of the
Allied Porees Act, 1940, in its application to

the military and naval torces of the United States
of America, all persons who are by the law of the
United States of America for the time being subject
to the military or naval law of that country shall .
be deemed to be members of the said forces:

Provided that no person employed in connection with .
_the said forces, not being a citizen or national of

the United States of America, shall be deemed to be

a member of those forces unless he entered into that

employment outside the United Kingdom“ {Under-

scoring supplied).

 -3- o |
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-, Sinee accused, as above demonstrated, was subject to the military law.of -

. the United States and, although not a citizen or national thereof, entered
into employment in connection with the military forces thereof outside
the Unlted Kingdom, to-wit, at Brooklyn, New York, he is deemed under the °
above Act to be a member of said farces and thus within the exemption
- from criminal proceedings in United Kingdom eourts. The Jurisdiction of

the court-martial appointed by the Commanding General, United Kingdom Base,
to try accused, has been thus recognized or at most ceded by the above -

Act and the propriety of such trial may not be questioned. Similarly,

power to detain and imprison accused, notwithstanding the cessation, by
- virtue of his sentence or otherwise of his statue as a member of our mili-
tary forces, 1s expressly recognized "for the removal of doubt", by Section §
"(2) of the Allied Fowers (War Service) Act, 1942 (5 and 6 Geos 6, €¢29). ,
(Por a full discussion 6f the matter see ‘Schwelb, "The Status of the United.
States Forces in English Law", 38 Am,Jowrn. Int, Law No, 1, Jan. 1944, ppe
50,65-68), Pepers accompanying the record indicate accused, against whom
eriminal proeeedings by the British Crown had evidently been instituted,

was released from custodyof the British authorities on the basis of a certi-
ficate by the Staff Judge Advocate of the lith Port, dated 28 March 1945,
stating that accused was on the date of the alleged offenses subject to
United States military law, Such certificate was executed pursuant to .
Section 2(2) of the Visiting Forces Act, supra (see letter, 25 Mar, 1945, ,
from D%r‘ector of Public Prosecutions, london, and copy of mentioned certi--
ficate)a s - - ' o B o

- 4o .Bvidence, on the merits, was, in pertinent summary,.as followss -
. . - - ‘ L
‘ On the evening of 13 March 1945, accused met the deceased,
Lance Corporal Enid Marian Simpson, of the British Auxiliary Territorial

'Service, who was then in her early twenties (R11,56,63)s According to :

. pretrial statement, this meeting was at a dance pavilion at Bournemouth,
Hampshire, England (R114-118;Pros,Ex,30). That statement and his testimony
at the trial showed that later that evening he had sexual intercourse with -
her in a nearby park (R9l), over her verbal protest (R104), which he con-
strued as consent (R105), The following evening (li4 Harch$ he again met
her at the pavilion where each consumed about a pint and a half of ale,

* On this occasion, accused's behavior was normal and, althougihis voice )

-seemed louder than on the previous evening, he did not appear to be under
the influencecof intoxicating beverages (R10-11), Corporal Simpson also

 seemed normal and happy, and no difficulties or differences between her

" and accused were noticeable (R13). Accused testified that after drinking
a considerable quantity of whisky, gin and beer during the day, as also
stated in his pretrial statement, he met Corporal Simpson and danced and v
drank with her at the pavilion until the dancing stopped (about 2145 hours -
(R10,13)). Thereafter he started walking with her to her billet (about a
half-hour walk (R12,13-14)), and suggested that they go to the place where

_they bhad intercourse the preceding evening. Because she was late in re-
turning the night before, however, they walked further up the street at her

b - RQ'S‘I‘RICTED_.'
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request (R92). When accused, during this walk, suggested sexual inter-
course, she said, "You are a bad boy" (R107) and "You Americans are :
funny, you always think of that kind of stuff" or something of that nature.
She neither consented nor refused to have intercourse with him (R108),

When they arrived by a grassy spot, like a garden, near a house,
they proceeded to it and sat down and accused started making love to her
(R92,105-106). He lay on his side next to her » kissed her and placed his

' free arm either on or around her (R106-107), After this point , accused

remenbered nothing until he heard a noise like a man walkdng in an empty
barrel or tank, a "bump, bump, or something", and talking, saw a light,

and was handcuffed by an English policeman (R92,104-105,110,113), He did
remember urinating (Rl07), "something about her drawers® (R108), that his
hands were subsequently photographed and scraped (R92,105) and a needle -
stuck into his finger (R111), He did not remember opening his clothes or
hers, raising her dress or having sexusl intercourse with her (R97,108-109),
He did not believe he had any sart of an argument with her, although he
might have (R109); her verbal reluctance to have intercourse at the time
did not anger him and he did not remember striking her (R110), .In his
pretrial statement accused said he "™had a connection" with Corporal Simpson™:.
in the "gardens" and she was willing, after which he remembered nothing
until the police came (Pros.Ex.30). - He did not intend to say he "had a
connection with her", however; did not understand parts of the statement N
including the words "sexual intercourse"; and did not know what was in ite
Asked 1f he signed it despite this, he said "Yes, What else could I do?"
(R99,119-120), He did not remember being warned of his rights (R100=101), *

. Prosecution's evidence was that the statement was voluntary, unaccompanied

' by threats or promises of reward and understood by him, and followed a

warning to him as to his rights (Rl14-118), i

At sbout 2245 howrs on 1s Merch, one of the women who occupied \

‘a flat at the rear of the Anglo-Swiss Hotel, in Bournemouth, about a 25=-

‘minute walk from the pavilion, heard some normal sounding talking in the

hotel grounds near her window (R12,15,19,37;Pros.Ex,6). After a "minute
or so", the volces suddenly grew louder and agitated as if there were an

- argument (R15,17,19), and at that moment she heard a "terrifying" woman's

scream and seconds later another similar scream, both of which seemed to
come from nearer her flat than the preceding normal talking (R16,17). '
Shortly thereafter she heard a scuffle outside, leaned out of her window
and twice called out, but all was quiet and she saw no one outside (R16,
17,18)s Almost immediately she- heard a movement of the loose pipes on

" the floor of the basement and then three loud knocks or bangs, Some three

or four mimutes after hearing the noise of the pipes, she heard a sound
similar to that of heavy breathing or enoring from underneath the flat
(R16,18,20), She then proceeded to a nearby hotel and at 2310 hours,
about five minutes after calling out of the window, telephoned the local
police station for help (R16,18,20,23,41,4,,56)s At 2312 hours, four
members of the Hampshire Joint Police Force arrived on the scene and ong.
of them discovered accused lying upon deceased upon the metal piping and
boarding in the basement beneath the flat, and asked accused what he was-
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doing there, to which he replied, "It was not me; I did not do it, sir®
(R23,42). Wnile speaking, accused rolled over and exposed his erect
penls which he withdrew from close proximity to deceased's vagina, and
which touched her vagina and pubic hair, He was removed from her body
(r23,31,41-42,45,57)s The girl's upper clothing had been torn open and
her skirt rolled up around her waist, leaving her naked from the neek
to the waist and from the hips to the knees. Her head was in a pool of
blaod, her face was bloody, and there was a wound on her left jaw, from
which no blood was flowing., Her legs were spread apart (R23,30,42,45,
57,62;Pros Exs.7,8). The presence of a large wet bloodstain, two pools -
of blood and a long trail of blood spots leading to the basement, and the
presence of blood on the clothing of both accused and deceased part of -
which was scattered about the area outside the basement, indicated that -

- & struggle had occurred and she had bled profusely., There were also -
drag marks leading to the basement (R24-27,39,46,57-59;Pros Exs.2,5,12-29),
‘The police were not able to detect movement of the pulse in either of =~ . -
her hands or over her heart.(R23,57)., One of them stated she was dead,
which accused promptly denied and at first refused to believe, After
a pause, however, he exclaimed, "Oh, my head; someone else has been
bere" (R23-24,42,45)s He appeared perfectly normal, had no difficulty
in standing, walked normally, and spoke clearly but his breath had a*-
slight odor of intoxicating liquor (R31-32,43-44). : L

. - At 2350 hours, a physician arrived at the scene and found the
- girl dead (R46,63), He testifjed that her face gave evidence of having
been pumeled (R66,67) and there was blood on the left side of the head
.~ (R63), The left eye was bruiseds The toes and fingers were just be-
" ginning to eocol, but underneath the scanty zlothing the body was warm
(R63-65)., In the physician's opinion,  life had becams extinct at any
time from 30 to 60 minutes, depending upon the amount of blood lost by
the visctim, befare his examination of the body, which ecould have been ‘
alive as late as 2315 hours (R65,67)s If the blood patches on the scene .-
were of considerable size, death would have occurred earlier (R67)e The
fact that a non-mediecal man g¢ould not at 2310 hours detect any pulse or
heart movement would not be a final criterion of the non-existence of
life, which might still exist at the time (R65). . - o

The physician who performed the autopsy upon deceased the followe
ing morning (15 March) testified that there was no evidence of the use of
‘a knife, but that there was a slit 5/8 of an inch in length in the skin -
under the chin and severe bruising around-the jaw; the main artery on the
left side of the face had been ruptured, with extreme Joss of blood; on
the right side, the jaw had been forced np against the base of the brain
with sufficient force. to;fracture such base; the right temporal bone
ghowed fractures radiating throughout the base of the skull, with internal
“hemorrhage in the brain causing compression therein, The force of the
blow itself caused the brain to be contused (R70). There was no other
external injury of any consequence, but the bruising extended from the
jaw up the sids of the face to the eye and nose, There were bloodstains
“on the right hand and on the genitals. The blood was Group "A", The -
girl had been menstruating, but the period was about completed. E
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The rupture of the hymen was not recent, Ko semen were present in the
vagina, There were no signs of violence in or about her genitals and
there was no evidence of recent intercourse (R71,72). The cause of
death in witnesst opinion was contusion of the brain with associated
compression thereof by bleeding from a fractured scalp, as well as the
contributing factor of external loss of blood, In his opinion, the -
only explanation of the blow was that it was caused by an uppercut to
the point of the jaw by a closed fist. In his opinion, the blow would
not cause immediate death, but the victim did not live a long time, ,
Although she became unconscious immediately, he could not say how long
as a matter of minutes after the infliction of the blow life became
extinct, because there was no evidence to indicate this with exactness
(371’725. e -

A medical examination of accused shortly after his apmrehen- -
sion revealed that he was apparently sober and mentally normal,but de-
pressed, His pupils were not .dilated, his response to commands was
immediate, and he stood up without difficulty (R66), His condition was .
consistent with a recent attack of petit mal, a form of epilepsy (R72-T73)e
His hands were covered with blood (R36,69;Pros.Exs,10,11), but there
were no bruises or scratches on his body, There was a minute spot of
blood about half way along the upper surface of his penis (R69), but
not enough to be typed (R70). His blood was Group "O" (R74). Blood'
taken from his clothing (Pros.Exs.25-29) was Group "A" (R70). ‘

When charged with murder of the girl at 0300 hours 15 March
by one of the police, accused stated he ™"might have done itn, Mdid
not mean to kill her®, did not know or remember anything about it and
did not sse how he could have done it, but that if he had he would -
take what was coming to him (R46-47)e S "

. A mental examination of accused, conducted over a period of -
about three weeks, commencing 9 April (R75), resulted in medical con=-

elusions that he was on 14 March 1945 and at the time of the examina- -

tion, sane and responsible for his acts (R76)s There was nothing to -

indicate he was in any way mentally defective, deranged or abnormal -

(R79,84). Results of an electro-encephalic test indicated immaturity

rather than abnormality in accused (R80-8l). However, such results .

did not preclude the possibility of the existence of petit mal, a form

of epilipsy which might commence suddenly and last a shori time and . -

dm'iz% which time people do commit crimes, although not usually (R80-83,

5, In addition to his testimony hereinbefore set forth, accused, -
after being warned as to his rights (R88-89), testified that he was a . -
heavy drinker (R9L4) and that he had a similar lapse of memory in Bourne-
‘mouth in December 194 while drinking liquor, after which he discovered
that his money and papers were missing and there was a large sword tied
to his side, He was later informed he had cut a man with the sword (R93)e
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_ 6o B¢ Specification 1 (Hurder):"_

o The undisputed circumstantial evidence is reasonably consistent

- only with the' hypothesis that accused asked Corporal Simpson for a repeti- -

- tion of their sexual relations of the evening before, was refused and

. 8truck her an.extremely forceful blow with his fist on the jaw for the pur-

pose of obtaining sexmal-gratifieation from her by force, against her will,

‘ ‘and regardless of her non-consent, This was an assault with intent to .
commit rape (CM ETO 10728, Keenan, and authorities therein cited)s .His in-
tent at the time of the blow is made manifest by the evidence that he
thereafter dragged her to the basement under the flat at the rear of the .
hotel, threw her upon the pipes and boarding and, having opened her cloth-
ing and lowered his trousers, lay upon her in at least an endeavor to ’

; effect penetration., FHer ensuing death thus warranted charging him with .
and would have supported a: finding of guilty of murder, Under the Manual |
for Courts-Martial, 1928 (par.liB8a, ppel63=-164), at common law and under ‘
statutes (40 CJS sec.2la,b, pp.868-870), an unintential homicide, committed
by one who at the time is engaged in the commission or attempted commission

" of a felony, is murder, So where the homicide results from the commission

.or attempted cormission of the felony of rape, it is murder, eyen though -
death precedes the actual attempt to penetrate (State v. Knight 115 Atl. 569
(1921), 19 AIR 733,738; 26 Am.Jur.sec.195, Pe286)e R o g

i Ve '
: “"-The court found accused guilty of willfully, feloniously and un-
‘lawfully killing deceased in the manner alleged, in violation of. Article of
war 93 (R128), Such finding, as in the case of a specification in the
same langusge, would be supported by proof of either voluntary or involun-
tary manslaughter (United States, v, Meagher, 37 Fed, 875, 880 (1888);
United States v, Boyd, 45 Fed, 851,855; 142 U, S. 450, 35 L. Bd. 1077 (1890);
Roverts v, United States, 126 Fed, 897, 127 Fed, 818, cert, den, 193 U.S.
- 873, L8 L, Ed. &k2 11901:,5; cf: CM ETO 393, Caton and Fikes; CM ETO 1317,
" Bentley; CM ETO 6235, Leonard)e The proof herein, which as indicated would
have supparted findings of guilty of murder (CM ETO 5156, Clark; CM ETO
| 5157, Guerra; €M ETO 16187, Rollins), sustains findinge of guilty of the
- lesser included offernse of voluntary manslaughter (26 Am.Jur., sec.283, pe
350; CM ETO 3362, Shackleford) and the Board of Review therefore concludes,
in the absence of indication in the evidence or court!s action to the con-
trary that accused was found guilty of voluntary manslaughter and that such
findings were proper, : : ‘ .

b, Specification 2 (Rape):

" Accused was chatged in this specification with the rape of Enid
Marion Simpson, Rape is the unlawful earnal knowledge -of a woman by force
- and without her consent (MCM, 1928, par,.li8b, p.l65)s It is elementary
"that if the girl had died prior to accused's penetration of her private
parts with his penis, which penetration, the Board of Review assumes
arguendo without deciding, was establisted by the circumstantial evidence,
he was not guilty of rape (cf: CM ETO 15787, Parker and Bennerman), o
whatever other offense he may have committed,. What evidence there was
that the girl was still alive at the time of the assumed penetration was
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whelly circumstantial. Given its fullest effect, this evidence establishes
only that. the probabilities were that the girl did not die immediatel
after the blow on her jaw was struck (probably at 2245 or 2250 hours) and
that death might not have occurred at the time accused was discovered upon
_."deceased, over 20 mimutes later (about 2312 hours), Against this is the '

evidence that the girl had bled profusely from the wound in the Jaw from

. 2245 or 2250 hours until a time not later than 2312 hours , directly after

“ which the wound was not bleeding, thus pointing toward a relatively rapid
"demise, and the testimony that she could haYe died as early as 2250, about
the probable time of the blow and that at 2312 hours her pulse and heart
gave no sign of mwovement, Accused's stated reluctance to believe that
she was dead is of meagre probative value, under the circumstances, upon
the objective factual question of the existence of life, The same may

be said of his pretrial statement that he had "a connection® with the girl, ~
who was willing, on the evening in question, after which he could remember
nothing (Pros.Ex.30), as it may not without more be assumed that he was .
referring to-the sexual act in question, But even if he was, his state-
ment does not exclude the reasonable hypothesis that she was dead at the
time, A careful reading of the record leaves one in utter doubt as to
whether the girl was alive or dead at the time accused was found upon her,-
Only a sexual act at this time with the girl still alive ecould saipport the
charge of rape, . » T Y oy -

' _ Circumstantial evidence is insufficient to sustain a eonviction
unless it excludes every regsonable hypothesis except the cne of accused?s

. guilt of the offense sought to be proven (Buntain v, State s 15 Texas
Criminal Appeals 490), and where it is as consistent with innocence as
with guilt (People v, Razezice, 206 N.Y, 249, 99 N, E. 557 (1912)), Here
an essential element of the offense, without which accused cannot be guilty
thereof, is the existence of life in the victim at the precise times of its
commission, but the circumstantial evidence of that ultimate faet fails to
- meet the required standards because it falls to exclude the reasonsble, .
if not probable, hypothesis that the girl not only was dead, but had been
dead for an appreciable time, before the agsumed penetration oceurred

" and is fully consistent with that hypothesis, The Board of Review is
therefore of the opinion that the findings of guilty of rape are not sus-

- tained by the evidence (CM ETO 7867, Westfield; CM ETO 9306, Tennant; CM

' ET0 13416, Wells), This case is clearly different from CM ETO 15787, Parker

. and Bermerman, where there was no evidence the murder victim was dead at
the time she was raped and affirmative evidence she was then alive,

B .As indicated in paragraph éa, supra, however, accused was clearly

" proven guilty of an assault upon the girl with intent to commit rape (CM
ETO 10728, Keenan), There is no indication in the record that she was

_ :not alive at the time the lethal blow was struck but on the contrary

. * every indication that death was caused thereby and'that accused's purpose
in striking her was to force her to submit her body to his sexual grati-

' .fication, despite her resistance and without her eonsent, In the opinion -

- ‘of the Board of Review,.the record supports so much of, the findings of
guilty of rape as involves findings of guilty/vath 38tk to commit rape,
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S a lesaer included offense (oM, 1928, pa.r.lb,8b, p.l65; CM.BTO 171;3 R Penson)..

S 7. 8o ' The failure of proof that accused beat portions of viotin'u
_body in addition to her face and head; as alleged in Specification 1, RN
was not fatal as such allegation may be regarded as imteria.l and aurpluu.gg

(cf: CME'IO 764, Copeland and Ruggles, Jr,)

: be The derense endeavored to osta.blish through croaa—-examina-
‘tion of prosecution witnesses, that aécused'a lapse of memory might have °
been caused by a sudden and even initial attack of petit mal and that he
thus might not have been accountable for his actions at the time of the
alleged offense, Even assuming that the defense established such possibility,
the court was not bound to accept it as an ‘actuality, in view of the absence
of any evidence of such affliction and of affirmative proseecution evidence -
that accused behaved normally and was not mentally deranged, defective or .
abnormal at the time in questione The findings of the court,“implicit'inj ' _
its findings of guilty, that accused was legally responsible for his aets .. .~
ls supported by substantial evidence and therefore is binding upon the s

"‘Board of Review on appellate review (CX ETO 9877, Balfour ) R ?
) 8¢ The questions as to whether accuaed's pretria.l atatement
was voluntary and understood by him were of fact and exelusively for the
court's determination, Its implied affirmative findings in this regard in
the findings of guilty are supported by substantial evidence and may not
be disturbed upon appellate review (CM ETO 4294, Davis and Fotts, and cases.
therein cited), The same applies to the factual questions of accusedts -
intoxlication and ite effect upon the specific intent to rape (CM ETO 3280,
o ce), there was substantial evidence that. accused wal in control of hisz _—
tie- at the time of t,he asaault. : ; L
E 8. Accused was sentenced to forreit all pay and a.llowa.ncea dne ]
to becoms due and to be confined at hard labor for life, Although the:
forfeiture portion may be inoperative because of paragraph 12 of his
employment contract with the government (Pros,Bx.l), authorizing the tl
United States to teminate the same and all pay, rights and claims against o
the United States thereunder in the event accused at any time should be .
. unable to prosecute work by reason of misconduet, or because of its expira- -’
tion, nevertheless, there is no legal objection to the forfeiture provi= .. . .~
gion to the extent to which it may be operative with respect to any exist-..
ing rights of accused under the contract (SPJGJ CM 247640, 16 March 194k, S
III Bull. JAG 97; SPJGJ 1945/93, 17 January 191;5, Iv. Bull JAG 75 ef: CN -
ETOlh632,I.an) _ ‘ ‘ R

.. TWhile there is no lega,l objection to. accused‘a imprisonment by ‘i -
United States authorities (Sec.5(2), Allied Powers (War Service) Act, 191;2,_, :
_supra, pars3), the confinement portion of. the sentence is excessive, The -
limitations on punishment preseribed by the Maxmal foxy Courts—lla.rtial, 1928 -

(pu‘ .101&_0_, PPe 97‘101 ) Y

.
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N “announce proper and wise standards for ax;fiving
at appropriate punishments of civilians as well
as soldiers (SPJGJ 1942/5787, 16 December 1942, ..

1 Bull, JAG 362)% (SPJGJ 1945/93, 17 Ja.nuary
1945 IVBull.JAG?). o

In the last cited author:.ty, it was held that. the portion of a untenee ,
_against a civilian imposing total forfeitures should be set aside as

vold and inoperative in 8o far as it exceeded two-thirds of the pay of .
the accused per month for six months, the maximum punishment preseribed
by the manual for the offense for which he was convicted, The maximum
punishment imposable upon an enlisted man for voluntary manslaughter ine
cludes eonfinement for 10 years (MCM, 1928, par,lOhc, P,99); that’ for -
asgault with intent to ecommit rape includes confinement for 20 years
(ibide)e But, if an accused is found guilty of two or mare offenses

"~ eonstituting different aspects of the same act or omission, punishment

R should be imposed only with reference to the aet or omiseion in its

N moat impor?aat a).apect (amcu, 1928, pa.r.&Oa, p.67; 22[ 231710, Beardon ef; al

18 BR 277 (1943); cf: CM E'I‘O 2905, Chapman; CM 232652, Brinkerhoff, 19 BR
© 151 (1543); CUMTO 6166 (1945) IV Bull JAG 177)e - Accordingly only 0

"~ + much of the portion of the sentence under consideration is valid as in-

Jo eludeq conrinement at hard lebor for 20 years. : .

. .,9. The ehargo ahset ‘shows that the accused is 20 yea.ra nine months
. of age and that he entered servigce under contract with the Government

. effective 1 May 1944 to serve one yea.r nnleu sooner relieved at the

e ,pleasure of the govemmnt. . o .

‘10. 'rne court wag legally eonstituted a.nd had jurisdiction of the -
‘. -person and offenses, - Except as herein noted, no errors injuriously
© < affecting the substantial rights of accused were cormitted during

- the trial, " The Board of Review is of the opinion that the record of

" trial is legally sufficient to support the findings of guilty by

L exceptions and substitutions of Specification 1 in violation of the

. 93rd Article of War, s much of the findings of guilty of Specifica-

" tion 2 as inwolves findings of guilty of an assault with intermt to

" commit a felony, to-wit, rape, upon Enid Marian Simpson, at the place

- and on the date alleged in violation of the 93rd Article of War, and
s0. mich of the sentence as imposes forfeiture of all pay and allowances
‘due and to become due, and confinemedt at hard labor for 20 years,.
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1L conﬁnemsnt in s penitentiary is authorized upon convic-
tion of voluntary manslaughter by Article of War 42, and section 275
Pederal Criminal Code (18 USCA 454), and upon conviction of assault
‘'with intent to commit rape by said article and section 276, Federal.
Criminal Code, (18 USCA 455), The designation of the United States
" Penitentiary, Lewisburg, Pennsydvania, as the place of confinement
is proper (Cir.229, WD, '8 June/Lk, sec I, parsJb(h), 3b)e

/Z £ éi\ls_ﬂ Judge Advocate ,
WZ WJMM Advoca.te

(oN LEAV“) - Judge Advocate

cza 1309(
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Bra.nch Office of 'Ihe Judge Advocate General
with the =
European Theater
APO 287
BOARD OF REVIEW NO. 3 28 aug 1043 /

'CH ET0 13096

{

UNITED -~ STATZES 3RD INFANTRY DIVISION

h Trial by GCM, convened at Kunich,
Germany, 3 I..ay 19,5, Sentence: -
Dishonorable discharge, total for-
feitures amd confinement at hard.

, labor for life, ZEastern Branch, .
United States Disciplinary Barracks,
Greenhaven, New York.

Ve

Private JOSIPH J. BALCEZRZAK
(33679807), Company L, 15th
Infantry . .

) .

HOLDING by BOARD OF REVIEW KO. 3°
SIEEIPE.R, SHERMAN and Du.T“‘Y, Judge Advocates

i 1. The record of trial in the® case of the soldier named
above has been exa.rnined by the Board of Review.

2. Accused was tried upon the follcwing Charge and specifica-
tions: .

CHARGE: v1olét1%n of the 56th Article_ of Har.

Specirication 1: In that Private Joseph J.
Balcerzak, Company "L%, 15th Infartry,
(then Company "B", 15th Infantry) did,
at Anzio, Italy,.on or about 20 February
194}, desert the service of the United-
States by absenting himself without-pro-

S per leave from his organization, with

PR intent to avoid hazardous duty, to wit:
S« 7 .. combat with the enemy, and did remain
“absent in desertion until he returned
to military control at Eoge, Ita]y, on
or about 19 June 1944. . '

Specification 2: In that Private Joseph J.
: Balcerzak, Company "L", 15th Infantry,

B 130%€.
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-7 -~ did, at Grandvillers, \France, on or about
A 21 Octaber 1944, deserb the service of the .
b United States by absenting himself withoyt
mroper leave from his organization, with
intert to awid hazardous duty, to wit:
o combat with the enemy, and did remain ab-
- ., sent in desertion until he returned to
~ . military control at Paris, France, on or
about 7 January 1945. .

He pleaded not guilty and, a.ll_ of the members of the court pre- .
sent at the time the vote was taken concurring, he was found guilty
of Specification 1, except the words, "at Rome, Italy, on or about
19 June 1944", substituting therefor the words, "at a time and

place unknown®", of the excepted words not guilty, of the substi- -
tuted words guilty, guilty of Specification 2, except the wards,

"at Paris, France, on or about 7 January 1945%", substituting \
therefor the words, "at a time ahd place unknown" s of the ex-.
cepted words, not guilty, of the substituted words guilty, and -
guilty of the Charge. UNo evidence of previous convictions was '
introduced. . Three-fourths of the members of the court present

at the time the vote was taken concurring, he was sentenced to

be dishonorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be donfined at hard = -
labor, at such place as the reviewing authority may direct, for 4
.the rest of his natural life. The reviewing authority approved -
only so much of the findings of gullty of Specifisation 2 and the
Charge as it pertalins thereto as involves findings that accused

did on 21 October 1944 absent himself without proper leave from’

his organization and did remain so absent until his return to .
military control in a manner and at a place and on a date unknown,
in violation of Article of War 61, approved the sentence, designated
the Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinement,-and withheld the order direct- -
‘ ing execubion of the sentence pursuant to ‘Article of War 50%. :

3. The evidence for tha prosecution may be smrma.rized as followss

. a. Specification 1: The company clerk of Company B, -
15th Infantry, testified that on 2 February 1944, his company, of

¥ which accused was then a member, was deployed in open fields in a

holding position, in contact with the enemy, at Anzio, Italy, send-
ing out patrols and receiving fire from enemy artillery and self-
propelled guns. "The command post was located "in back of a pretty -
shot-ip house" (R10-12), On that day accused received permmission -

to go to the rear to '"the medies" (R10,12). The witness, whose duty .
" it was to keep the company rosters and make physical checks as to

the men present, did not see accused again with the company between
20 Febrwary and 19 June 1944, and received no notice from the medics
regarding him, although it was customary for the battalion sergeant
major to call in in.t‘omation as to men going through medical channels.,
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The w:Ltness was '"pretiy sure! he made a morning report entry
showing accused "from duty to hospital andd‘opped" (R10-12).

It was shown by a noncormissioned offlcer of the Iaedi—
ca.l Detachmemt, 15th Infantry, that under the standard operating
procedwe for battalion aid stations, a man appearing for medical
treatrent was either admitted to a hospital or sent back to his ==
company. . Before he was admitted to the hospital, his name was
. first entered on the station blotter, an official record, but
- if he was retumed to his company, his name would not appear on
the station hlotter (R13). Accused's name did not appear on the
station blotter for the dates between 19 February and 3 March 1945,
which indicated that if he came for medical aid he was not admitted
$o the hospital and was sent back to duty (Rl4,16). If accused
had been evacuated through an aid station of another regiment and’
admitted to a hospital, a record normally would have been sent to
his own regiment and his name would have been ertered on the sta- :
tion hlotter usually within 7 to 10 days after-his admission (315-17).

A duly authenticated extract copy of the mornlng report
of Company B, 15th Infantry, introduced in evidence over objection
of the defense that the entries, were not current and constituted -
hearsay, shows that on 21 July 1944 an entry was made showing ac-
cused from duty to missing in action since 20 February, revoking a

C tomer remark which showed him absent sick in line of duty and .

,transferred to the Detachment of Patiemts, Fifth Armmy. 4n entry
for L August 1944 revoked the remarks as to missing action and
shows accused "dy to AWCL since 20 Feb" (R20-22; Pros,Ex.B).

' b, Specification 2; A section leader of the lMedical -
 Section, 3rd Battalion, 15th Infantry, testified that on 21 October
1944, his battalion, of which Gompany L was a part, attacked and \
knocked out a road block in the vicinity of Brouvelieures, near
Grandvillers, France, sustaining casmlties. He knew nothing as

to the tactical 51tuat10n of Company L on that date (R18—19)

; A duly authentlcated extract copy of the morm.ng report
g f Company L For 21 Octcber 1944, introduced in evidence without
objection, shows accubed from duty t.o absent vithout. leave (B.9,
Pros.ix.i).

L. After his rights were explained to him accused elected -

to meke an unsworn statement, which was read by defense counsel (R23-34).

~ The first portion of the sta.tement, read from a psychiatrie report o
on accused, dated 16 Febrwary 1945, is as followss

uInformation Furnished By the Soldier. Soldier

, showed examiner a letter from an uncle which
he dlaims to have received only 15 Febs 1945,°
This letter describesg illness and worry of ., - . -
parents, urges combat fortitude, tells of bonds '
being bought by family etc . . . Soldier pur-
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‘ports to believe that his misbehayiour
might aggravate parents illness and worry
and he finds apparently new motivation in
this letter" (R24).

The unsworn’ statemént,, proper is as follows:_

"I was inducted May 12, 1943. I joined the
3rd Division when they were training for

_ the Angio amphibious landing. I was only
18 years old at the time I joined the Divi-~
sion. I made the invasion with my outfit.
We dug in to the beach Just outside of
Anzio and'we were no sooner in position
when ve got bombed and strafed and several
fellows that had come over with me were
"killed and wounded. We got bombed and
strafed the next day too. A& couple of
days later, we were walking up to our
position when the Kraut started firing

“and we took shelter in a house, ard- vhen .
we walked into the house there were three
bodies of civilians laying there and one |
was a baby. They had all been shot in the -
head by the Kraut. The Kraut shelled us
all day and nite. One shell landed in the

. next foxhole. A couple of days later we
were laying in a gully after a nite attack.
e had been stopped there by i fire. The
Lt, told us we would have to dig in along
side the gully, so we went out in the open
and started digging in. W¥hen day broke,the
LG's opened again and some fellows got hit,
The Sgt hollered to head for the gully, but
there were only a couple of us left by that
time. There was only 32 men left in the com~-
pany. Yhen we got in the gully, I head same-.
body groaning on top of the ridge so 1 got
‘the medic and the two of us crawled out, It
was a jderry. I helped the medic bandage him.
A1l the time we were up there, ths Kraut were

. sniping at us, When we pushed out in the at-
tack we saw dead GI's on the road. Ve caught
so much flat trajectory fire in that attack
that we had to turn back and reorganize the
men that were left" (R24~25).

5. a. The evidence fairly shows that on 20 February 1944,

while accused's organization was actually under fire and in con- .

" tact with tle eneny at Anzio, Italy, accused received permission ,
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to go to the rear for medical treatment, and did not return.

to his company before 19 June 1944, If he ever reached the
medical aig station, there 1s a strong probability shown that

he was not admitted to a hospital and was ordered to return '
to his company. Under the circumstances shown, the court

was fully warrarted in concluding that he went to the rear

with .the intention of absenting himself to avoid further .
combat with the enemy as charged (Ci ETO 7413, Gogol; CM
ETO 5293, killen; CM ETO 10955, Volatile; CM ETO 11116, :
Pumell}. Accused's unsworn statement is not :mconsistent

with, but tends to fortify, the conclusion of the court.

Since the offense of desertion was complete when ac-
cused absented himself from his organization without authority
with the mscessary intent, it was not necessary that the court
find that he returned to military control at the time and place
originally alleged in Specification 1, or at any time certain
(see CM ETO 9975, Athens et al; CM NATO 2044, III Bull., JAG 232).

Any possible objection to the momlng report entfies of
21 July and L4 August 1944 was cured by the testimony indicating
that accused wrongfully left his organization on 20 February as’
charged (CM ETO 8631, Hamilton).

. be. The competent moming report entry of Company L for
2 October 1944 clearly established accused's absencg,without
leave as of that date. The battalion was in combat e time,
Since there is no showing in the record as to the place, date
- or manner of accused's return to military control, and since
the duration of his unauthorized absence is materia.l only in
_extenbation or aggravation, the reviewing authority properly
modiried the findings to conform with the evidence (see CM ETO
2473, Cantwell; hch, 1928, par.lBOa, p.1L2-1L3). :

6., The. charge sheety shows that accused is 20 years of ake
and was inducted 12 Lay 1943 at Erie ’ Pennsylvam.a. No prior °
service is shomn. -

7. 'l'he court was 1egally constituted and had jurisdiction
of the. person and offense. No errors injuriously affecting
the substarmtial rignts of accused were committed during the
trial, The Board of Review is of the opinion that the record
of trial is legally sufficient to support the findings of guilty
“and the sentence as approved. T
8. The penalty ror desertion in time of war is death or i
‘such other punishment as court-martial my direct (A.'I 58). The '

-,
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designation of the Eastern Branch, ﬁni‘b&d;;States-Disciplin—-
ary Barracks, Greenhaven, New York, as the place of confine-
rent, is authorized (AW 42; Cir. 210, WD, L Sapt 19&3, sec..
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Branch Office of The Judge Advoce:l:e Generalv
with the v
Europsan Theater
APO 887
' BOARD OF REVIEW W0. 4~ - - 31 pU31945
Gt ETO 13103 ] ‘
UNITED STATES ) ERDI}FMYDMﬂON
Ve ) Trial by GCM, convened at Bad.
, ") Kissingen, Germany, 19 April
Privete IESTER Re ISRAEL - ) 1945, Sentence: Dishonorable
(6576608), Company E, ) discharge, total forfeitures
15th Infantry ) end confinement at hard labor
' : ) for 35 yearse Eastern Branch,
) - United States Disciplinary Bar=
)

racks, Greenhaven, New Yorke

HOIDING by BOARD CF REVIEW NO. 4

DAI!IELSON, MEYER. and ANDERSON, Judge Advocates :

3

1, The record of trial in the case of the soldier named a.bove
has been examined by the Board of Reviews

24 The accused was tried upon the following Cha.rge and Speci- :

fications

v

CHARGE? Violation of th'e 58th Article of Ware

Spocification 1t In that Private Lester Re

Isrsel, ompany "g®, 15th Infentry, aid,

at Riquewihr, France, on or sout 18

December 1944, desert the service of the
United States by sbsenting himself without -
proper leave from his organizaetion, w}th
intent to avold hazardous duty, to wit:

Combat with the enemy, end dig remain’ - o
absent in desertion until he was returned’

+o his organization at Ribeauville, France,

. on or about 22 January 1945.
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Specii‘ication 2: In that * * * gid, at Hunaweler,
Fremoe, on- or sbout 23 January 1945, desert
the service of the United States by ebsenting.
" himself without proper leave from his organ= .
izetion, with intent to aveid hazardous duty, '
%o wit: Combat with the enemy, end did remain = .
: . gbsent in desertion until he was returned to
~". his organization et Pagny sur Moselle, on or
. = abou{: 23 February 1945, _ o .
s . .
 He pleaded not guilty end, ell of the members of tha court present
ot the tims the vote was ta.knn concurring, was found guilty of the
Charge and specifications, YNosevidence ‘of previous convictions was
introducede Thres=fourths of the members presemt et the time the
‘vote was taken conourring, he was sentenced to.be dishonorsble
discharged the service, to forfeit all pay and allowances due or to
become dus, end to be confined at hard lebor &b such place ‘as the
reviewing eanthority mey direct® for 35 yeearse The reviewing authori‘by
‘epproved the sentence, designated the Eastern Brench, United States
- Disciplinary Barracks, Greenhaven, Hew York, as the place of con-
finement, and/fomarded the record of triel for action pursuant to
Artiocle of War 503, - : ' :. :
3¢ The absence without leave charged in each of the specifi=
cations is adequately established by competent extract.coples of
ths appropriate morning reports (Pros.Exse.A,B)e. The only question
therefore, is whether the record contains substanbtial competent ‘
evijdence of the intent to avoid hazardous duty alleged in each instance,.
Since this inmtent is specifically charged in the specificationms, its ?
-exlstence at the time of commencement of each of the ebsences in question
- mast be proved in order to sustein the findings of guilty of desertion :
(C ETO 5958, Perry, st al)e However, the intent may properly be in-
ferred to have existed where it is shown thet accused et the time of
his departure was aware of present ar imminent hazardous duty (CM ETO -
8708, lees Qi ET0 5958, Perry, et al)s. .

4, TWith respect to the desertion alleged in Specificaﬁion 1,
the evijence shows that sbsence without leave commenced on 18 December
1944 (R73 Pros.ExeA)e The only proof of the existence or imminence -
of hazardous duty on that dey. is contained in the following te‘s’cimony °f
Privete Aubub, one of prosecution's witnesses (re)s

"Qe Could you tell to the court what the situation
was in youwr caompany from Degember 18, 1944 up '
till sbout January 22, 19457

-2 = : : . e
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"As Well it varies sire Around December 18th
‘ we were outposting the Rhine and somewhere
"“between there we went into a defensive

position on a hill.

Q: VWhile you were outposting the Rhine, was
thare any enemy activity?

A: Yes, sir, occasionel shelling * * *!

' (underscoring supplied)e -

Even assuming that "outposting the Rhims", accompanied by occasicnal
shelling, constitutes hazardous dubty within the meaning of Article of -
War 28, it is obvious that the evidence shows not that.such duty was
in progress on 18 December 1944 when accused's abséence begen, but
merely that it existed "around" that date. This is insufficient to
prove the existence of hazerdous duty at the time of commencement of
the ebsence (CM ETO 4564, Woods), end whatever velus it might have

. as evijence that such duty was then imminent is .of no consequence here

 in view of the complete failure of proof that accused was or had reason

. to be aware of it (CM ETO 8300, Paxeon). Hence, there is nothing+to

support the inference drawn by the ocourt that his absence was designed

to avold hazardous dutye ' o :
. Be A similar lack of proof characterizes the record relative '

' %o the desertion alleged -in Specifioetion 2, This is based upon an
ebsence proved to have commenced on 23 January 1945 (R7; ProseEx.B)e
It is shown that "on or about" that dey, accused's organization was i .

Vpreparing to move in behind the 30th and 7th in reserve, after which

“we were to go through them and attack in the Colmar Woods" (RS8,9)
(underscoring supplied).. The company was assembled for briefing on

. the attack and was briefed, but the witness "wouldn't say everyone

. wes there" (RS)s The attack actuslly occurred and the unit sustained
casualties (R9)e There is no evidence of combat activity or other
hazardous duty on the day accused's absence began and, as previously
indicated in comection with Specification 1, evidence;that prepar-

_ablon and breifing fa en atteck occurred on or sbout such day -
oconstitutes inadequate proof that swh activity occurred on or before

“ths day (CM ETO 4564, Woods)e Therefore, as far as the record reveals,

the preparation end briefing apparently relied on to show present. or

imminent hazardous duty may well have occurred after accused's de=-

. parture, thus foreclosing the possibility that he was aware of it..
This, combined with the ebsence of proof that ascoused was present at

,the brbfing in any event, removes any basis for inference that he was
aware of the impending attack amd deserted for the purpose of avoiding
it (see CM ETO. 8300, Paxson)s There is no proof that his unit was in
combat or even in reserve, but "was preparirg" to go into reserves
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Of course, the mere fact that his organization engaged in combat during
his absence is insuf ficient to establish an intent to avoid hazerdous °
duty at the time of departure (CM ETO 7532, Remirez).

6o The charge sheet shows that accused is 24 years of age and
enlisted at Fort lacArthwr, California, on 21 April 1939+ ¥o prier
service is shovm.,

7« The court was legally cons’cituted and had jurisdiction of the
person and the offense, Except as noted herein, no errors injuriously
affecting the substantial rights of the accused were coammitted during
the triale For the reasons stated, the Board of Review is of the opinion
that the record of trial is legally sufficient to support only so much
of the findings of guilty of the specifications and the Charge as in-
volves findings that accused did, at the tires and places and for the
periocds alleged in each specification, absent himself without leave
from his organization in violation of Article of ¥ar 61, end legally
sufficiemt to support the sentences

8. The designation of thé Eastern Branch, United States Dis= ,
ciplinary Barracks, Greenhaven, liew York, as the place of confinement
is authorized (&W 42, Cir.210, YD, 14 Sept. 1945, 800.VI, a8 amended).

‘ dvt:u a ‘X-\-AA—Q—v-—- Judge Advocate -
M /)/Lb‘—j'j/\ Judge Advocate
% p W Judgze Advccate
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Branoh Orﬁ.oo of The J'udgo Advooato General

with the i ,
L, ot ... Buropean Theater: \
g . APQ 887 ' .
BOARD OF REVIEW NO. k4 B ’
. “11 AUG 1945
G ETO 13104 - | »
UNITED STATES g BRD'IN!'AMR!DIVISZFOH o
* S ). Trial by GG, convened at
: o ) . Bad Kissengen, Germany,
Private HARCLD T. FINGLAND ) 23 April 1945. Sentences
(20211767), Headquarters ) - Dishonorable discharge,
Campeny, First Battalion, )y - total forfeitures and ocn-
30th Ini’antryo o ) finement at hard lebor for
)Y "life. Eastern Branch, United
g States Disclplinary Barracks,

Greenha}ron. New Yorke

, HOLDING by BOARD OF REVIKW NO. 4
DANTELSON, MEYER and ANDERSQN, Judge Advocates

1 The record-of trial in the case of the soldier namod ebove
has been examined by the Board of Reviews -

2. Accused was tried on’ the following charge and Specirica\:iont
CHARGE s Violation of the 58th Article ot Vare -

Speciﬁcation: In that Haréld T. Fingland, Private,

Headquarters Campany lst Battalion 30th Infantry,

did, at or near Mad de Quarto, Italy on or about

1 July 194}, desert the serwice of the United

States and did remain absent in desertion until

he was apprehended at or near Bagnoli. Italy o

or sbout 9 November 19Llie ,
He p]u aded not guilty and, all members of the court present at the tim
the vote was teken concurring, was found guilty of the Chaxge and

Speciﬁcation. except the words "“waas apprehended at or near Bagnoli,

pﬂl""F -uv-' ‘[_
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itely on ar ebout 9 November 1944, substituting therefor the words
- #roturaed to military emtrol at a.time and plece unknown,® of the
excapted words, not guilty, of the substituted words, guiltye. XNo
evidence of previous convictions was introduced. Three-fourths of
-‘he members of the court present at the time the vote was teken con-
-, ourring, he was sentenced to be dishonorebly discharged the serwice,
- t0'2crfeit all pay and allowances dus or to become due, and to be
ccxfined at hard labor at such place as the reviewing authority may
~. @iroet for the term of his natural life. The reviewing authority
~ &pproved the sentence, designated the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York as the place of confine~
mept and forwarded the record of trial for action purauant to Article

3. ‘Iho evidenco for the proaecution was lnbstantnlly as
,'lxollowat ' : :

'

T bcused was returned to his campany fra® hospital on 30 .
" June 19m (R8+) The next day (1 July 1944), he was discovered to be -
-~ absent and & thorough cheok of the area failed.to reveal his where~
- @boutss - His absence was without authority and he was not present for
.. duty with the canpany et any time during the period fram 1 July 1944 to
"9 November 1944 (R8-9;ProseExed)s A writien statement made by accused
t0 the investigating officer after proper warning of his rights was
- 2eceived in evidence without objestion by defense (R11l;ProseExeR)e
. I it accused stated that about three weeks after reak ing Anzio,
. Italy, he'begen to feel shaky and nervous. Be was sent to the hospital
' w’nore he underwent several air raids. When he was returned to his
. ‘campeny he felt "like I couldn't take it any more,® and hence lefte °
- He gtayed around the Red Cross Club end hospital areas He did not
.- turn himself in beceuse he was afraid and although he wanted to do the -
cight thing. he was too nervous and scared (ProseExsB)e

- h. Accused after being warned of his rights by the president of
. the court, elected to make an unsworh statement through counsel (R13).
- He deseribed in detail the mamner in which the cambat activity he had,
- wsergone had affected his nervous system, saying that "¥hen X got
"~ bavk to my ccampany the fear of airplenes and shells were so much on
ry mind that I just could not teke any more of theme.® He pointed out
. ¢hat he hed first entered the Army on 19 September 1937, and has twice
- ‘heen honorably discharged with character ratings of excellent, and he
ssprassed a desire for an opportunity to return to duty and to continue
- to serve his country (Rl3-16). :

: 5. Since the resord of trial contained no apeciﬁc ovidenco of .
.- the Vims and place of accused's return to military ccwmtrol, the court
- by substitution and exception found him guilty of desertion and of

' remaining in desertion until he “returned to military oontrol at a

GONHDENTIAL
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time end place unknown." Qualification of the findings in this
particular form is unfortunate in its tendency to suggest a finding.
that the period of absence without leave may have been of a shorter
duration than that allegede The manual for courts-martial specifically
provides that %A condition heving been shown to have existed at one
time, the general presumption arises, in the absence of any indication”
to the contrary, that such candition continues® (MCM 1928, par.ll2,
130a, pp.110,143)e Hence, the unauthorized sbsence, having been emply
proved to have camsenced on 1 July 194), may properly be presumed to
have continued at least until 9 November 194);, the date of termination
alleged in the specification (CM ETO 8147, Pierce), in view of the
' clear-cut evidence that accused was not present for duty with his
company at any time between the two dates specified. Therefore, the
court's finding may and should be regerded as designed merely to
reflect the lack of proof of the exact time, place and manner of
termination of the ebsence and not to constitute a finding that the
period of absence ended earlier than 9 November 194l On this dasis,
the finding of guilty of desertion is clearly supported by the evidence,
an unexp lained absence without leave of more than four months being
sufficient -to justify an inference of the intent not to return (CM ETO

1629 0'Donnell)e , , .

The defense moved to have siricken fram the recomd testimony
by ‘the first sergeant that accused was a member of his company (R9)e
- This motion was made on the ground that the sergeant's testimony was
not the best evidence in the matter and was denied by the courte The
court's ection appears to have been proper (See:CM ETO 8164, Brunner).
In any event, however, no suggestion was made by the defense that ‘
accused was not a member of the campany and the edmission of his identity
as the person described in the specification which arises from his plea
to the general issue therefore supplies adequate proof that he was
(See Q4 E'.l‘o 5004 Scheck)e | ,

6. The charge sheet shows that accused is 30 years of age and
enlisted on 10 December 194le Two periods of prior service are shown,
ane fram 19 September 1937 to 26 March 1940 and cne fram 15 October

1940 to 9 December 194le

T+ The court was legally constituted end hed jurisdiction of
the person .and offense. No errors injuriously affecting the substantial
rights of accused were cammitted during the triale The Board of Review
is of the opinion that the record of triel is legally aufficient to
support the fi.naings of guilty and the sentences

8¢ The penalty for desertion in time of war is death or such .
other punishment as & court-martial may direct (AW 58). The. designa=
tion of the Eastern Branch, United States Disciplinary Barrecks, Green-
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haven, New York."u the place of cmﬁmcnt. is authorized (AW 42;
Cire210, WD, 1k Septe 1943, seceVI, as smended).

. /@A&Z QMM Tudge Advocnto.‘.'
M me—v&\«' Judge Aivocate
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Braneh Office of The Judge Advoeats Genaral
with the
Buwropean Theater
BOARD OF REVIEW NO. 1 9 OCT 1945

OM ETO 13125 E

UNITED STATES gXIICORPS
Ve ) Trial by GCM, convened at Vieehtach,
- ' . : ) Germany, 19 May 1945. Sentence as to
Private First Class THOMAS G, ; each accused: Disghonorable discharge,
KING (34776613) and Private =~ ) total forfeitures and confinement at
DERZIL A. THOMAS (33209062), ) hard labor for life, Bastern Braneh,
both of Company C, 282nd Engineer g United States Diseiplinary Barracks

Combat Battalion Greenhaven, New York,

.. . HOLDING by BOARD OF REVIEW NO, 1 '
BUB.ROW STEVENS and CARROLL, Judge Advocates

"le The record of trial in the case of the soldiers named above hal
been examined by the Board of Review, . .

: 26 Accused were charged separately and tried together, by direetd.on
of the appointing authority and with their econsent, upon the rollowing
- charges and specifications: -

\ KING
 CHARGE: Violation of the 92nd Article of Ware

" Specification 1: In that Private First Class Thomas G,
King Company C 282d Engineer Combat Battalion, Bad
- Salzschlirf, Germany did, at Fulda, Germany, on or
about 3 April 1945, foreibly and feloniously, against
- her will, have carnal knowledge of Mrs, Anna Hehl,
30, N:.esjgerstrasse s Fulda Germanye

Speen.f:.cat.ion 2: In that * * % did, at Fulda, Germany, on
or about 3 April 1945, forcibly and feloniously,
against her will, have carnal knowledge of Miss Anna
Hebl, 30 Niesigerstrasse Fulda, Germa.ny.

THOMAS
" CHARGE: Violation of the 92nd Article of War ‘e ;{5 |
‘ . (R s
- . ) -’." ":;; %
-1 -
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. . Speefieiation 1: (Same as for King except for substitution
of name of accused), : -

' Speeification 2: (Same as for King except for substitution
, : of name of accused), :

Each ascused pleadsd not guilty and, all of the members of the court pre-
sent at the times the votes were taken concurring, each was found guilty.
of ths Chargs and specifications preferred against him, No evidence of
.previous econvictions was introduced against King, Evidence was introduced
- ageinst Thomas of one previous conviction by summary court for wrongfully
entering an "off-limits" establishment in violation of a standing order
and of Artiecle of War 96, Three-fourths of the members of the court present
at the times the votes were taken concurring, each accused was sentenced
to be dishonorably discharged the service, to forfeit all pay and allowances
due or to begome due, and to be eonfined at hard labor, at suech place as ”
the reviewing authority may direet, for the term of his natural-life. The
reviewing authority approved each of the sentences, designated the Eastern
Branch, United States Diseiplinary Barracks, Creenhaven, New York, as ithe
place of confinement, and forwarded the record of tiial for action pursuant
to Article of War 50z. ' : -
. P e
3+ The evidence for the prosecution and court may be summarized as
‘follows: : :

. The advance party of accused's organization moved into Fulda,
Germany, on 1 April 1945, at which time ¢lean-up operations were still in .
progrese (R57). In Fulda, a Miss Anna Hehl (29 years old (R25,47)) lived
cn the ground floor of a house, her &ister-in-law, Mrs. Anna Hehl (35 years
old {R17,25)) on the second floor, and a Mrs, Bertha Rauck on the third
floor (E9,12,17,31-32), About 2030 hours, when it was dark, on 3 April
-(R32,39), ¥iss Hehl was about to lock the door when she saw the two accused
(R33$. She did not close the door but pulled it inward in case they wished
to enter (R38). -They followed her into the house uninvited (R33), and
went into the kitchen whered she and Mrs, Hehl were eating supper with two
Italian boys (R18,33). Accused Thomas fired his rifle into the ceiling
ebout two minutes after they entered the kitchen (R19,33)s Both accused
were érunk (R11,29). The Hehl women were frightened and Miss Hehl wished
Yo leave but they would not allow her to depart (R33). They continued to
threaten the people with rifles (R33,93). Mrs. Rauck heard the shot (R9,89) -
and ceme downsteirs. Mrs, Hehl called her into the kitchen where accused
irmsdictely pointed their guns at her (R10,19). She told the girls that
this was not a laughing matter, but was serious (R34,95). However, they
were not having a good time and were very much worried (R21,28-29,97). :
Both accused talked to Mrs. Rauck, who told them she was an American citizen
and had been in the United States, She was obliged to show her papers .
and Thomas escorted her upstairs with his gun (R11,19). Mrs. Hebl went A
along with a candle (R19,34). .Miss Hehl remained downstaire with the

. Ttalisns, who told her not to be scared (R34). The people returned from
" upstairs and accused forced the two Italians to leave by threatening them

-2 - - 10.’-.‘..
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with their guns (Rll 13-19,314). Mrs, Hehl locked the front door as ,
directed by accused, one of whom put the key in his poeket (R12,20,34)s .
Mrs, Rauck was directed to tell the girls that accused wighed to stay

with them and when she refused one said, "well, our guns will tell them
that it is not necessary" (R15), . V

: The whole party then went upstairs where snother family was-
awskened by the girls but accused forced these people at gun point to
return to bed (R12,19-20,34) and directed Mrs Rauck to stay in her room
or she would be shot. She was afrald and complied, During the night
she heard the girls call her and scream for help (R12), and also heard
slaming of doors, She did not think, however, of opening the window -

~ and calli.ng for help (RO4)e = .

‘ Accused pointed their rifles and made gestures that the girls
ahould descend to the cellar with them (R20,34), but they were too scared:
to go (R27). They were more afraid to go into the cellar than to let the
accused have intercourse with them because they were afraid accused would
:hmnediately shoot them in the cellar (r28),

¢

-+ The larger soldier, Thomas, pushed Mrs, Hehl and pointed his
rifle into the kitchen, the lights were turned out and he evidently
attempted to have intercourse with her in a chair. It was very un-
comfortable and "they didn't like that" (R20,37). She testified he did
not violate her in the chair (R20), but that she was then compelled
to lie on the kitehen floor where he ed her panties down and inserted
his penis into her private parts (R21)e The rifle was behind her bask
and it was very uneomfortable’ (R28).

]‘ "l didn't consent, I know the seore, I didn't

- ' consent, in other words I was cold, T am a.

mrried woman, I know the score and I acted °
aecordingly but I was ecold, I didn!'t consent
to it. I didn't have any pleasure by it in
other words" (R21).

Then King, who was nude, came over and inserted his penis into her private .
s, She did not consent, During these two acts she did not scream or

eell for help because nobody would come anyway. Accused were not armed
but their rifles were in the kitchen (R22), VWhen asked what she did to
prevent the first act, Mrs, Hehl said she wasthinking of something different
altogether, just what. she did not remember (R26), Asked if she was not
. thinking of resisting a.t all, she said accused kept threatening them,

‘they were hollering and no help came (R27), she could not say exactly if
accused threatened them if they did not have intercourse, because they
kept threatening them so many times she did not know "what it was" and was

.afraj.d she was going to be shot right away (R28).

s
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Kiss Hehl testified that, in the meantime, the smaller soldier,

. King, was on the eouch with her. He put the eandle out and pulled her

clothes off (R34), without tearing anything except her apron (R40)., When
she struggled against him, he hit her on the hands; she hollered held
her mouth (R34), but later she said she did not remember whether he had
his hand continuously over her mouth or not (R38), He then removed all
his clothes (R34) and put his penis into her private parts (R35). This
intercourse was her first and was painful; that was why she hollered
(R35,48). She did not consent; she . . . ‘

"was always so backwards, never had intimate
, relations with meén before, He did that in
all different positions, going for quite a
while" (R35), - .
Then he called the large soldier, Thamas, who eame over to hér and put
his penis into her private parts, This was not so painful as the ast
with King, but it was disgusting and she did not consent (R35,48), After
she washed herself a little blood eame out (R48). The only reason she’
_did all this was becanse she was afraid the soldisrs would shoot her (RL2),

. Someone put the lights on and Miss Hehl put. on her brassiere
and panties (R39). King wanted to go to the bathroom, naked, lm, Hehl
told him to put his trousers on (R22,35), and was obliged to accompany
hin and held the candle outside the bathroom door (R23), When asked why
‘she was anxious to have him put his pants on, 1=, Hehl said it looked
Pkind of silly™ to go nude to the bathroom, she did not think it was very
coefartable, and, finally, when asked whether she was interested in his

"eomfart, she sald "Everything was very terrible, simply terriblen (R29).

Accused then compelled the women to go into the bed room,
where one of accused locked the door and put the keys in his pocket -
» {R23,35). Miss Hehl had to go to the toilet, Thomas opened the door,
went with her and on his return he or King locked the door and pocketed -
the keys again. Bach put his rifle next to one of the two beds and
got into bed (R35), Miss Hehl testified she had to take off her over-
coab, blouse and panties beeause Thomas polnted a rifle at her, OShe then
had to get into bed with him, He placed his penis in her private parts,
but she did not consent. He then fell asleep (R36), Mrs Hehl testified *
that ehe had to lie down next to King in the other bed (R24), where he
placed his penis in her private parts; she did not consent (R25). King
then fell asleep (R36). She did not enjoy the acts at all, which dis- -
gusted her (R28),- : i ) '

]

When in the kitchen with the lights out, Miss Hehl could not
jump out the window because they could have seeh her and their rifles
were next to them (R4LO). There was a back door to the house which could

. 3ave been opened from the inside (R41,42), but she did not.escape when
tha soldiers were asleep because the other door was locked, She was
tgzared to fool around with" a rifle (R43). Tiere was nothing to pre-
vent Mrs., Hehl from going outside and calling for help when she left
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the room in the morning; .accused were still sleeping (R45).
Accused slept until about 0530 hours (4 April) (R36). Mrs.

" Hehl was the first one up in the morning. King arose and unlocked the
- door,, She went into the kitchen and made coffee for accused (RL4=45),
. Miss Hehl did not arise and accused then left without bothering them

any more (R36). __ -

Shortly after accused left, lMrs. Rauck went downstairs, found
the girls upset and crying, and said she would go to the commandantt's
office and make a ecomplaint. It was also the Hehls! idea to make a
eomplaint but they did not know what to do (R46). Because accused told
her they "could shoot any damn German they found", Mrs,. Rausk wished to .
find out whether they eould do anything like that (R89). After doing her
housework, ehe went and made the report (R91) s 88 a result of whieh a '
military police sergeant picked up Mrs. Hehl and she pointed out both
accused on the street in the vicinity of the battalion command post
(R50,53). An identification parade was held in which Mrs, Rauck, Mrs,
Hehl, and Kiss Hehl identified both accused (R55). They aleo identified
both aecused at the trial (R10,17,32). ‘ '

After accused were advised of their rights by the investigating ‘

' officer, they each told him they knew nothing of the case and were in

their quarters at the time of the a.%eged of fenses (R59).
o e e
; Ls Evidence for‘ the defense may be summarized as ,follows:

On-4 Aprii, a medical officer was called to examine the two

B women, and a third woman who spoke English was present and acted as

interpreter, The unmarried woman and the American woman were disturbed

. but the married woman was quite ¢alm., As they led him to believe they

had not been harmed, he did not examine them for marks or bruises. In

" his opinion, nothing would have been shown by a vaginal examimation, as
" the alleged attack oecurred 20 hours earlier and the women said they had

taken several douches; no vaginal examination was made (R63).

" Each accused, after his rights were explaired, elected to be
sworn as a witress in his own behalf (R64~65,78) and testified in material

"‘substance as follows:

THOMAS : He and King joined their arganization on 3 April
1945. That night after drinking cognac they took a walk and saw a girl
open a door, step back’and motion them into & house. They entered and -
drenk wine with two girls and two Italians (R67) but Thomas said nothing
to the latter about leaving. The rifle was fired accidently when he first
entered the kitchen and scared him more than it did them (R72). An '

. American woman’came down and they talked to her, The Italians left, The
" married woman moved over to King. Thomas was with the single girl, went

into the bedroom, pulled off his clothes and got into the bed. The girl
did likewise and he had imtercourse with her, but only in the bedroom,.
He stayed all night (R68). He did not point the gun at or threaten her;
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she made no resistance and did not ery or holler (R69)., He had sexual
relations only with the single girl, The gun was by the fireplace and he
did not have it in his hand until he left the next morning (R72). He

did not lock the door (R68). The girl did not appear angry at any time
and he had no diffieculty in inserting his penis in her. She did not

bleed (B70). He did not tell Mrs, Rauck they wished to sleep with the
girls (R73), argue with King or hold his hand over the single girl's .
mouth (R76). He was not drunk (R71), He told the investigating officer .,
he was not at the house beeause he believe it was better to do so (R77-78). .

KING testified to substantially the same facts as Thomas exeept
that he was with the married woman (R79,80-81,86). He was hugging the -
married woman on his lap and gave her chocolate. In the bedroan she mo-
tioned him to remove his shirt, She followed him into the bed, At one
time he went to the bathroom accompanied by her with a candle and he took
his gun along (R80,83), She did not resist his advances but reeiprocated,
She was not angry (RSl). Neither accused pointed their guns at the girll,
threatensd them or forced them to enter the bedroem (R86) e

5e The sole evidence of aecusad's guilt as charged consists of the .
testimony of German witnesses, the two prosecutrices and their neighbor,
¥rs. Rauck, The wvital question in the ecase is the propriety and effeet
of certain rulings by the law member limlting.the scope of crogs-examinae
tion of the witnesses. Upon eross-examination of Mrs. Rauck, a prosecuw

\t.ion's witnegs, the following colloquy occurred: ,

"Qe Are you a member of the Nazi pa.rty?
A, No, .

‘_

Q. Thy did you leave the United States?'

Ae - I left it because my mother was ill at homse, -
I have another married sister and a brother,
I was not married and my sister thought I
ghould:be the one to come back and take care
of my mother,

-

_Prosecution: I objeet to this as being improper
and having no bearing on the case,

Law Member: Objéction sustained, .,

Defense: If the court plea'se, it bears on
the credlbilit.y of this witness,

La.w Member: I have sustained the obje ctlon.
Defense: " No further ques tions" (th). :

. At. the eonclusion of the redirect exam.mat.ion of Mrs, Rauck the
following interchange 1s shown by the record of trzal -

-6-7' : 'v . 13:‘”“
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"Defense: I again requsst that I be permitted to
eross examine this witness to determine whether

" her testimony may be relied on and I want to quote

© to you from General Bradley'!s Special Orders 'The
German has been taught that the national goal of
dominat ion must be cbtained regardless of the depths
of treachery, murder and destruction necessary. He
has been taught to sacrifice everything--ideals,
honor, and even hls wife and children for the state,
Defeat will not erase that idea, The Nazis have
found that the most powerful propaganda weapon is
distortion of the truth, They have made skilful use
of it and will re-double tleir efforts in the event
of an occupation in order to influence the thinking
of the oecupational forces, There will probably

be deliberate, studied and continuous effarts to
influence our sympathies (R15) and to minimize the
consequences of defeats You may expect all menner
of approach--conversations to bs overhead, under=
ground publications to be found; there will be
appeals to generosity and fair play; to pity for

. ®victims of devastation®; to raclal and ecultural
similarities; ard to sympathy for an allegedly
oppressed people, There will be attempts & sowing
discord among Allied nations; at undermining Allied
determination to enforce the surrender; at inducing
a reduction in occupational forces; at lowering morale
and efficiency of the occupying forces; at proving
‘that Nazism was never wanted by the "gentle and
-cultured® German people!, - .

I think in view of those facts, which are speci-
fically set forth in orders to all soldiers of the
Arverican Army, that we are entitled to determine the
interest and the background of this witness in order
that the court may know whether or not they may rely
upon her testimony.

Law Member: It is not necessary to request the
privilege of proper cross examination, That pri-
vilege will be extended to you without request,
but so far as the objection is concerned, the
crogs-examination must come within the rules of
proper cross-examination. In so far as I am per-
' sonally capable of doing so, I am going to rule on
all objections strictly according to law,
. £

RECROSS EXAMINATION
Qﬁestions by the defense:

S I
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Qs  Are these Mias Anna Hehl and Mrs, Anna. Hehl
members of the Nazi party?
Ae not that I know of. :

Qe Are their husbands or relatives servirig or
. have they served in the German armed forces?

- Prosecution: I am going to object, it is not
being proper cross examinstion and if the de-
fense wishes to follow this line he ehould do
it in the proper way,

Law Mbdbar: ' Objection sustained,
Defenees ~ No further quastior\e" (315-16).

“Upen examination by the ecourt of ldra. Rauck as its witness,
the follovd.ng ‘colbquy oscurreds ,

© "Qe  Will you expla.'!.n the cir cumstances of your
- .bei.ng in Germany a.gain? .

Prosecution: = I object to that as not having
any bearing on this case at all,

 Law Member: Objection sustained® (389).
And upon her emimtion as a oourt witness by the dofense:
- ng,  You 1eft the United States in what year?

Prosecut.ion: I objJeet to that as not being
material to this case in any way.

Law l&ember:l Objection sustained.

| Q. Did you lééve the United Stafea because you
‘were in sympathy with the Nazi cause?
A, 1 did not,

Prosecution: I objeét to that for the same
. Teason. -

Law Member .Objeetion sustained,

. Defense: . If the court please, I think we
_are entitled to ask questions which tend to
show the credibility of this witness.

Law Member: I agree with the defense counsel
but I dop't think the questions you are asking
: are admissible. We are going to try to limit Q"

condfornmaL :
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the evidence to the questions involved in
the trial of a rape ease, -

Defense: You mean I am not to ask ques—
tions which show the eredibility of this witness,

Law Member: You can ask questions whieh tend to
impeach the witness, When you ask that kind I will
permit the witness to answer., Then they are not that
kind of questions and they are objected to, Iam

P going to sustain the objections,

‘Defenses No further queetiona“ (R96~97)

'I'he theory of the defense is illustrated by the following colloquy upon
the direot examination of its medical witnesa who was called to examine

the prosecutrices:

"Qe
A

Qe

Did they appear to be under emotional strain?

Yes, sir, the unmarried one was somewhat dis-
turbed, the other was apparently quite ealm,

The Americ¢an woman was somewhat disturbed about the
vhole situation and made that fact known to us.

‘Just what did she say, thid American woman?

Px;osecution: I objest to that on the grounda of

‘ thin not being material to this case,

4

Law Mexber: ‘ Objection sustained.

Defense: If the court please, it is our eon-
tention that these soldiers had & party with these

"two women and that this whole case was instigated

by this busy body woman and we think we are enw
titled to show her as such and that is our defense
and if we are not going to be permitted.

Prosecution: I object to the counsel referri.né
to the Bnglish speaking woman as a busy body,

Law Member: I believe that the ruling made is
correct and the objection is overruled,

Prosecution: Sustained?

Law Member: - Sustained, I inadvertantly seid
overruled” (362). -

- -9 - ) \ ‘
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During the cross-examination of Miss Hehl appears the following:

"Qe You say this is the first time you ever had
any sexual intercourse with any man?
A, TYes, . .

Qs How old are you?
" Ae Twenty-nine,

Q. Did you ever go to a Nazi youth ca.mp?

Prosecution: I object t.o that as being incompetent,
irrelevant and :meaterlal.

Defense° I think it is very mterial, It is.a
,well known fact that Der Fuehrer encouraged or :
awarded- medals to these German women to have children
} whether they were married or otherwise, for Der :
s . Fuehrer and if it can be proven that this woman is
) - giving false testimony about this particular thing
- it is going to affect all the rest of her testimorw.

Law Member: Objection sustamed“ (Rlo6-l+7)o

It is apparent from the reoord that after the limitation of. cross—exa.mim
tion of Mrs, Rauck, the defense, in cross-examining the prosecutrices, by
. reason of the former rulings, abandoned its course of attempting to show -
bias, prejudice, ill will or hatred against the accused on political,
idselogical or related grounds and resorted t.o other means of attempted
impeachment, . .

" 6e The code of evidénce prescribed for courts-martial in the Manual
for Courts-Martial provides in pertinent part as follows:

3
nCrosas~examination should be limited to matters ;
having a bearing upon the testimony-of the
witness on direct examination, As one purpose
. of eross-examination is to test the eredibvility
of the witness, he may always be cross examined
as to matters bearing upon his credibility, for
instance, he may be interrogated as to his rela=.
tionship to the parties and to the subject matter
of the case, his interest, his motives, inclina-
tions, and prejudices * ¥ # The court and its
" members may ask a witness other than the accused
any questions that either side might properly ask
sach witnesa" (ucu, 1928, par.lZlb, PPe 126=127)¢

. -
, s
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- The foregoing is a recognition of the fundamental right of every accused
. person to cross-examine on material facts every witness who testifies
against him, which right is inherent in due process of law, expressed in
the Fifth and Sixth Amendments to the Federal Constitution (United States
v. Keown (DC WD, Ky., 1937) 19 F. Suppe 639,646, and authorities therein
cited), The language of the Manual is also a reeognition of the firmly
" established right to show bias and prejudice of a witness towards the
accused by cross-examination which, although it may elicit answers not re- -~
levant to the issue, "throws a direet light on the eredibility of his
evidence® (Furlong v, United States (CCA-8th, 1926) 10 F (2d) 492,L94). -
The last cited case held that the sustaining of an objection to eross-ex-
emination designed to elicit unfriendly feelings of prosecution witnesses
toward the defendant was error, but nd prejudicial because of the defense - - .
’ testimony showing bias,prejudice and i1l will, In'Alford v. United Ststes,
.V 282 U, s. 687, 75L. Ed. 624 (1931), a former employee of the defendant on
“direct examination gave damaging testimony, including conversations be-
tween accused and the witness and others, Upon cross-examinution, :questions
seeking to elicit the witness! place of residence were excluded on the
govarnment's objection that they were immaterial and not proper cross—-exam-
ination. Defense counsel insisted they were proper and that the jury had a
right to know who the witness was, where he lived and his business. An .
additional ground urged was that the witness was allegedly in custody of
federal authorities, The Supreme Court by the then Mr, -Justlice Stone:
(now Chief Justice) wrote as follows: : . . .

\ s . f

"Cross—examination of a witness is a matter of right,

" The Ottawa, 3 Wall 268,271, 18 L, ed, 165,167, Its
purposes, among others, ere that the witness may be
identified with his ecommunity so that independent
testimony may be -sought and offered of his reputation
for veracity in his own neighborhood (ef, Khan v, '
Zemansky, 59 Cal. o 324, 327 ££,,0210 Pace529; 3

~ Wigmore, Ev, 2d./sed¢. 1368, I. (1) zb)); that the jury
may interpret his testimony in the light reflected
upon it by knowledge of his enviromment (Kirschner-

v, State, 9 Wis, 140; Wilbur v, Flood, 16 Mich. 40, .
93 Am, Dec, 203; Hollingsworth v, Stateé, 53 Ark, 387,

‘14 Se W. 41; People v. White, 251 Ill, 67, 72 ff,,

95 N. B, 1036; Wallace v, State, 41 Fla. 547, 57k,
£f., 26 50,713); and .that facts may be brought out .

* tending to discredit the witness by showing that his

" testimony in chief was untrue or tiased (Tla~Koo-Yel-Lse
v, United States, 167 U.S. 27k, 42 L. ed, 166, 17 8,
Ct. 855; King v, United States, 50 CiC.A. 647,

112 Fed. 988; Farkas v, United States (C.C.A, 6th)
2 P, (2d) 6L44; see Furlong v, United States (C.C.A,
8th) 10 F. (2d) 492,494). St
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 Counsel often cannot know in sdvance what pertinent

facts may be elicited on cross-examination., For that
reason it is necessarily exploratory; and thz rule
that the examiner must indicate the purpose of his
inquiry does not, in general, apply. Knapp ve Wing
(72 V&, 334,340,47 Atl, 1075; Martin v, Elden, 32 ,
Ohio St. 282,289)s, It is the essence of a feir trisl
tlat reasonable latitude be given the cross—examiner,
even though he is unable to state to the court what
facts a reasonable eross-examination ht develo
Prejudice ensnes from a denial of the opportunity to
ace the witness in his pro sett and put the
weight of his testimony and his eredibility to a test, . -

‘vithout which the jury eamot fairl% appraise them, °
. Tla=Kco=Yel=Lee v, United States, 167 U, S. 274,

42 L, ed, 166, 17 S, Ct, 855, supraj King v, United
States, 50 C. C, A, 647, 112 Fed, 988, supra; People
v. Moore, 96 App. Div, 56,89 N.Y. Supp. 83, affirmsd
without opinion in 181 N,Y. 52k, 73 N.E. 1129; ef,
People v. Besker, 210 N. Y, 274, 104 N. E, 396, To_say

- that prejudice can be established only by showing that

the c¢cross-examination, if pursued, wuld necessaril
/have brought out facts tending to discredit the testi-
mony in chief, is to deny & substantiel right and with-
draw one of the safe-guards essentisl to a fair trial,

| Nallor v. Wim&m’, 8 Wall. 107,109, 19 L. ed, 3‘&8,3‘093
see People v, Stevenson, 103 Cal, App. 92, 284 Pae, L9l; -
: cf. Brasfield Ve United States’ 272 U.S.‘ IJAB, 71 LQ ed.
345,47 S8, Cte 135, In this respect a summary denial

- of the right of cross examination is distinguishable

from the erroneous admission of harmless testimony.
Nailor v, Williams, 8 Wall. 107, 109 19 L. ed. 348,349
supras. ) . , S B )

The mresent case, after thewitness far the prosecution
had testified to uncorrcberated conversations-of the
defendant of a damaging character, was a proper one for
* gearching cross-examination. The question "Where do you
live?" was not only an appropriate preliminary to the
cross-examination of the witness, but on its face, with-
~ oub any such declaration of purpose as was made by
counsel here, was an essential step in identifying the. .
witness with his environment, to which eross-examination
may always be directed, State v. Pugsley, 75 Iowa,
742, 38 N. W. 498, 8 Am, Crim, Rep. 100; State v, Fong
Loon, 29 Idaho, 248, 255 £f., L. R. A, 1916 F, 1198,158
Pac. 233; Wallace v, State, 41 Fla, 547, 26 So. 713,
supra; Wilbur v. Flood, 16 Mich. 40,.93 Am. Dec., 203,
supra; 5 Jones Ev, 2d ed, sec, 2366, : '
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The extent.of cross-examination with respect to -

an appropriate subject of inquiry is within the

sound discretion of the trial cowt. It may exer=

cise a reasonable judgement in determining when the -
subjeet is exhausted. Storm v, United States, 94

Ue S. 76, 85, 24 L. eds 42,45; Rea v, Missouri, 17
Wall. 532, 542,543, 21 L, ed, 707, 709, 710; Blitz

V. United States, 153 U.S, 308, 312, 38 L, ed. 725,

726, 14 8. Cte 924, But no obligation is imposed

on the court, such as that suggested below, to protect
a witness from being discredited on cross-examinstion,
short of an attempted invasion of his constitutional
protection from self-incrimination, properly inveked, .
There is & duty to protect him from questions which
go beyohd the bounds of proper cross-examination merely .
to harass, annoy or humiliate him, Third Great Western
Turnp, Road Co, v, Loomis, 32 N. Y. 127, 132, 88 Am, .
Dec, 311; Wallace v. State, L1 Fla, 547,574 ff,, 26

So. 713, supra; 5 Jones, Ev, 2d ed, ses, 2316, But

no such case is presented here., The trial court cut

off in limine all inquiry on a subject with respect to
which the defense was entitled to a reascnable cross—
examin:=tion. This was an abuse of discretion and
prejudicial error, Tla-Koo-jel-lee v, United States,
167 U. Se 274, 42 L, ed, 166, 17 S. Ct, 855, supra;
Nailor v, Williams, 8 Wall, 107, 109, 19 L. ed. 348,
349, supra; King v, United States, 50 C, C. A, 647, .
112 Fed., 988, supra; People v, Moore,.96 App. Div,

56, 89 N. Y. Supp. 83, supra; cf. People v, Becker,

210 Ne. Yo 271&, 104 N, E. 396, -Supra" (282 UQ.SQ at
691=694, 75 L. ed,, at 627-629) (Undersccring supplied),

. " It was held in State v, Radon (Wyo.), 19 Paec (2d) 177, that denial
of fair latitude in cross-examination of a state's witness, to show that

his testimony in chief was biased, is denial of a_.substantial right and .
safeguard essential to a fair trial. (See also 70 CJ, see. 1165, ppe 958-961;
sec. 1025, p.8l7, and cases cited in footnotes, particularly People v, Pantages
212 Cal. 237,297 Pac. 890, to the effect that a proper eross-examination
includes inquiry as to motive in giving certain testimony). Where the
evidence saught to be elicited may show the witness' interest or bias,

the right exists to question him as to political views or affiliations,

and as to membership in certain organizations, including an organization
hostile to persons of the nationality and religion of the party against
whom the witness t estifies (70 CJ, sec. 1177, pp«978-979, and cases cited

in footnotes), Even a denial by the witness of bias, prejudice or interest
does not preclude the right of further inquiry as to specifie matters tend- .
ing to show the existene¢ df the condition denied, and refusal to permit

-13 -
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such cross-examination, depending upon the circumstances, will consti-
tute error (70 CJ, sec. 1198, ps 993)s Although the permissible scope
of cross-examination for the purposes under consideration is largely
within the discretion of the trial court, its ruling will not be upheld
in case of a clear abuse of this discretion (70 CJ loc, cit. supra;
Annotation, 74 ALR 1157), as is clear from the above cited cases,

- "In denying the defenss the right to inquire into the background
of Mrs, Rauck for the purpose of showing her interest, bias, prejudice,
and hatred toward accused as members of the victorious military occupational
forces, the law member clearly limited the defense's right to legitimate -
cross-examination, abused his discretion and committed serious prejudicial .
error. We cannot determine what would have been the result if full cross-
examination had been permitted; it is enough under the authorities that
it might have elicited evidence which would have entirely discredited the
witness, whose testimony was highly corroborative of that of the prosecu-
trices and, with theirs, constituted the only basis upon which the in-
stant convictions may stand, It is obvious from the record that the
denial of this right to cross-examine Mrs. Rauck was taken by the defense
counsel as a denial of the right so to cross-examine each of the prosecu-
trices. His attempts to discredit their testimony, evidently as a direct
result of the law member's ruling as to Mrs. Rauck's cross-examination
did not raise the question of their background, bias, prejudice, or
aatred toward American soldiers, Instead, he limited himself to an
endeavor to show inconsistencies and improbabilities in their testimony,
in which he was at least partially : successful as shown below, and to
attacking Mrs, Hehl's chastity and Miss Hehl!'s testimony as to her prior
virginity. The extent to which he might have gone in discrediting the
testimony of the prosecutrices is indicated in the testimony elicited -
by the court from.Miss Hehl that her brother, the husband of Mrs, Hehl,
the other prosecutrix, was at the time of ‘trial in the German Army (RA7).
The fact that this evidenece appears and that lirs. Rauck's answers gppear .
denying membership in the Nazi party (Rli) and that she left the United
States because she was in sympathy with the Nazi cause (R96), explaining
that she came from that country to care for her ill mother (Rl4), and
denying contact with German soldiers and knowledge of instructions as
to conduct from Nazi authorities (R95-56), does not lessen the gravely

" prejudicial effect of the rulings upon accused!s substantial rights,
under the above authorities, ' : -

N

» Particularly is the foregoing true in view of certain incon-
sistencies and improbabilities in the testimony of lirs Hehl and in other
testimony with respect to her: Asked what she did to prevent the first |
alleged act of intercourse (on the kitchen floor with accused Thomas)

. she stated, "I was thinking of something different altogether®, she did
not remember what (R26). Although accused threatened her if she did
not descend to the cellar (R28), she did not go there because "It was too
dark and I was too afraid"®, She was more afraid to goithere than to let
one of the- soldiers have sexual intercourse with her "because I was afraid-
they were going to shoot us right away in the cellar" (R%B); although

.
-1 - : . -
) LR S e

by



CONFINENTUL .

| (1L7).

she was very much excited, she wished King to put on his trousers before
going to the bath room because "It looks kind of silly to go nude to the
bath room # # % I don't think it is very comfortable"; asked whether she -
was interested in his comfort, she testified, "Everything was very terrible,
simply terrible® (R29). Upon direct examination, she made the following
cryptic reply to the question whether she consented to Thomas' first act:

"] didn't consent, I know the scare, I
didn't .consent, in other words, I was cold, .
I am a married woman, I know the scare, and
I acted accordingly but I was cold, I didn't.
consent to it, I didn't have any pleasure.

by it, in other words" (R21).

In the early morning (4 April) after the alleged offenses, according to - -
- Miss Hehl's testimony, Mrs. Hehl arose first, went to the kitchen, and
madeeffee for accused. At this time, with the soldiers evidently asleep,
there was nothing Miss Hehl knew of to prevent her sister-in-law from

going outside the house and calling for assistance. The latter gave

coffee and water to the soldiers voluntarily (RL4-45). Neither prosecu-
trix complained of the affair but on her suggestion left this to Mrs. Rauck
(R26,45-46) who told each that it was a serious case (B34,95). It is
apparent that the defense counsel had at least begun to make inroads upon
the credibility of Mg, Hehl and that he might well have completely dis-—
ceredited her if he had felt free to examine her fully as to her attitude
toward accused, T .

' With respect to Miss Hehl, the law member committed error in .
refusing to allow the defense to attempt to show she falsely testified as
to her virginity (B35,46-47) by attempting to adduce evidence that she
had borne a child or had intercourse for that purpose either at a Nezi |
youth camp or elsewhere pursuant to official Nazi policy (RL7). In State
v. Rivers, 82 Conn, 454, 74 Atl, 757 at 759 (according to 70 CJ.sec, 1094,
p.38l; fn. hO: . . : -t L .

"Complainant, in testifying to circumstances
leading up to the assault, stated that accused asked
her to go into the bedroom with him, that she re-
fused -and he insisted, when she told him that she
had rever been with anybody, and would not go with
him, It was error to exclude questions asked her
" on cross-examination as to whether a year before
she and another girl had not slept in the same bed
with a certain man, and whether she had not admittéd . .
‘it in police court; and whether she had not during
the past year and a half had an indecent picture
taken of herself, since, if her testimony that she’
‘had made the statement to accused was wilfully false,
the jury might not have accepted other parts of her
testimony, and if she had admitted her previous un-
chaste acts the jury might have thought it improbable
that she made the claimed statement to accused, and
180y
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in tostiryin; t.o tho statement uda to ncmod, |
she in effect, testified that - sho m chnto .
previoua to the usault." S

The court there said:

"In the e sase of this charuter a brosd htitudo L
.of cross-examination should be allowed the:.

accused to test the veracity of such a witness,

For that purpose, although chastity of . the eom~
plainant is not atrietly in issue,.courts may .
properly in such cases permit the accused to

inquire on' cross-examination as to partieular :
acts of immorality and unchastity ¢f the ecomplainant ’
either before c«r after the date of the alleged .
assault, which tend to show that such witness is .

unreljable and unworthy of credit" (Underuoring
supplied), . N

Had the desired eross-examination been a.llowed and thn ‘evidence shown -
that Miss Hehl had had prior intercourse, the court might well have dis-
believed the remainder of her testimony as well, Accused had a right
to have this field explored and its denial was substantially prejudicial .
to them regardless of the materiality of what might have been dovelopod
(Alford Y. United States, supra). )

’l'he total effect upon ‘each accuaed or the law zenber's x'ul:l.ngs .
in catting off proper cross-examination of the proseeution's essential
witnesses was “"to deny a substantial right and withdraw one of the ‘safe-
guards essential to a fair trial" (Alford v. United States, ra), and
for this reason the findings of guilty and sentence must fall (Cf: Cll
ETO h56l+ Yoods), e 3 g (1E 3700517 (1) .

- Te ‘I’he‘ charge sheet shows that accused King is 20 years of age

and was inducted 11 June 1943 at Camp Croft, South Carolina, and that -
accused Thomas is 24 years nine months of age and was inducted 1 August
1942 at Abingdon, Virginia., Each was inducted to serve for the duration
of the war plus six months, NReither had prior service, ,

8, The couwrt was legally constituted and had jurisdiction of the
persons and offenses. Errors injuriously affecting the substential rights
of each accused were eommitted during the trial, For the reasons stated,
the Board of Review is of the opinion that the record of trial is legally
‘insufficient as to each accused to support the findings of gullty and the

" sentence, ’ , . v
: . ‘ M,\Mr_‘hdge Advo cate _
%g{ /Z- @Ju&ige Advocate

(on IEAV'E) ._Judge gdvocato -
CONFBEMTIAL CoRalUn
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Branch Office of The Judge Advocate General
" with the
European Theater
APO 887
BOARD OF REVIEW NO. 3
_ 31 AUG 1943
CM ETO 13126
"UNITED SZATES ,g XII CORPS _
Ve ) Trial by GCM, convened at
, ' : . ) Viechtach, Germany, 25 May
Private WILLIAM GREEN ) 1945, Sentence: Dishonorable
(38223698), Battery A, ) discharge, total.forfeitures
4524 Antiasircraft Artillery )‘ and confinement at hard labor
Automatic Weapons Battalion i g for life, United States

(Moblle) Penitentiary, Leavenworth,

Kanseas.

HOLDING by BOARD OF REVIEW NO. 3. -
- SLEEPER, SHERMAN and DEWEY, Judge Advocates.'

1. The record of trial in the case of the soldier named above
“has been examined by the Board of Review, .

2+ Accused was tried upon the following charges and specificationsx

_CHARGE I: Violation of the 6lst Article of Wers

_Specification 1t In that Private William Green,
Battery A, 4524 Antiaircraft Artillery "Automatic
Weapons Battalion (Mobile), did without proper
leave absent himself from his organization at

- Eslarn, Germany from about 0030 hours 27 April
1945 to. sbout 0230 hours, 27 Aprll 1945.

Spec1f1catlon 2: In that * % * did without proper
leave absent himself from his organization at
Eslarn, Germany from about 0930 hours 27 April
1945 to about 1400 hours, 27 April 1945,

-CONFIDENT!AL
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| CHARGE II: Violation/of the 924 Article of War..
Specifications’ In that # # * did at Eslarn, Germany,
“on. or about 27 April 1945, foroibly and feloniously .
"~ against her will have carnal knowledge of Erika
Meissner. . . : :

~

cHARGE III: Violation of the 93rd Apticle of Wars |

Specification: In that » % # did; at Eslarn, Germany, T
on or about 0030 hours, 27 April 1945.in the night-<
time feloniocusly and burglariously break and enter
 the dwelling house-of Adolph Ignacy Schneider with
intent to commlt a: felony, viz, rape, therein.

e pleaded not guilty,,and, two-thirds of the members of the court present
at the time the vote was taken concurring, was found guilty of Charge I, -
of Specification 1 thereof and guilty of Spefification 2 except the words
" "to about 1400 hours,™ substituting therefor’ thé words "to about.1100
hours, ‘end guilty of the remaining charges and specifications., Evidence
was introduced of one previous conviction for absence without leave for
a period of two hours in violation of Article of War 61, Three-fourths
of the members of the court present at. the time the vote was tsken con-
curring, he was sentenced to be dishonorably discharged the service, to -
forfeit all pay and allowances dus or to become dus, and to be donfined
at hard labor, at such place as the reviewing authority may direct, for .
"~ the term of his natural life. .The reviewing euthority approved the sen-
tence, designated the U, 8. Penltentiary, Leavenworth, Kansas, as the
place of ‘confinement and forwarded the record 8f trial for action.pursusnt
to Artiole of War 50~._ - : L f :

3. ‘The pertlnent evidence for the prosecution is’ summarized as
followst o . : e <
At about 0030 hours on 27 April 1946 accused and Private Clifford-

" Ae Bailey, both of Battery A, 45234 Antiaircraft Artillery Weapons Battalion -

(Mobile), armed with carbines, arrived at the home of Adolph Ignacy and .

, Ruth Schneidoer in the village of Eslarn, Germany and Mkept hitting on.the o
door, hard" so that "the whole house ‘was awakened" (R7-8,10,13,17-18,28 3?)

At the demand of accused she tried to unlock the door, but was wmable to- . .7

do so, The key was delivered to him through the window. Since he was .
‘#als0 unsuccessful with the key in opening the door he asked her to "open i
the window and then he came in through the window and then the other one".

She could see "how the door was all smashed up and we were all in fear®., .

She "wasn't scared because he was colored but he 'was kind of drunk end.
insisted’on getting in". She "had to" open the window, because if she =

“didn't he would have broken down the window" (Rlz) He carried in'his .

[§
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pocket a bottle of whiskey nearly full (R8,18). Upon his request that . ..
. she have everyone come down who lived in the house, the residents gathered
together downstairs, including her husband and their children (R11,24),
"Mrg, Schrim" and her daughter, Mrs. Erika Meissner, age 28 (R8-9,19,24,
.26,28) and Rosa Androsek (R1l). Accused made threatening use of his car=
_bine and two knlves which he waved about, forcing Mrs. Schneider and Erika
to accompany him into a room, He then directed Mrs. Schneider to leave -
' (R9,13,19,25,38), Erike was very much afraid of him because he was drunk
. and becomirig very, angry. FHe made faces at her and threatened to shoot
~ her, He turned out the light in the room, threw her on the bed, pulled
up her nightgown, kissed her, got on top of her and inserted his male
orgen into her private parts. She was frightened and shaking, ™ # » %
‘was almost going crazy * * * couldn't fight him, * * * was too scared,
he ‘always wanted to shoot and he was drunk™, Others in the house heard
her ory and scream, but could not go to her aid because Bailey "stood in
the' door * * * spread his arms out in the door frame" and prevented it _
* (R9=-10,11,21,29-30,32+33)s During all this time accused was wearing
" glasses or frames without glass (R8,10,12,14,18,41), Accused end Bailey
- left about 0230 hours (R21,22,39). They returned later in the morning
" before noon when accused brought some conserves and ladies silk stockings
for "the ladies, the ones that were here in the night" (R22,23,31), :

Accused ha.d no authorlty to be absent from his organization,
‘loce.ted about a mile from the Schneider home, on either of his visits
there that mornlnv (R42-43,44,49), - He was seen approaching the Schneider
hdmse at ebout 1330 hours on 27 April by his battery commander (Rr43),

. -For the defense, six soldiers of accused's orga.nization testified -
: rege.rding his presence within the battery area the night .of 26«27 April |

© 1945, - He was seen at 2100 hours on 26 April "sitting around in the tent"
. with Private Bailey drinking beer (R52,60). Private Hollis B, Watts joined

" them after 2100 hours. They "had a little bottle there to drink"™ (R62),

- At about 2000 or 2100 hours accused was seen Mwashing up the dishes or
something" (R55). A soldier comimg off guard duty at 2230 hours saw him
» Wgitting there talking with the boys" (R64), At 0200 hours on 27 April
.'he was heard talking in his tent to another soldier and at 0300 hours
~was seen sitting beside a stove on & water san (§59). None of the witw
'nesses ever saw sccused wear glasses except dust glasses,worn while "on
the move" (R53,56,69,61,62 64% : L o

'\-‘» . 4":.

: After his rights.were explained, accused testified’ that the
. night of 26 April 1945 he remained in his tent all evening, except for
‘e couple of times when he went to the aedjoining ertillery command post
to get beer. He denied that he was at the Schneider home the night of
26«27 April, He never had worn glasses at any time, He denied the
truth of Bailey's testimony regarding their presence in the Schneider
home the night of 26-27 April (R33-39), but admitted they were there
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during the morning of the 27the A man offered them beer and he gave
him some stockings and two cans of "C rations" therefor. He admitted
he was then absent without authority (R§7-76),

5 &, . Charge I, Specification 1, That accused was absent without
leave, as alleged, is supported by substantial evidence. In this regard,
the court was warranted in believing the prosecution's witnesses and dis-
believing accused and the defense witness who placed him in his tent at

0200 hours on 27 April,

be Charge I, Specification 2. In advising accused regerding
his rights, the law member said: .

"First, you may taeke the stand and be sworn like
any other witness. If you do this you may be cross
examined on your testimony both by the trial judge
advocate and by members of the court. Their cross=-
'exémination can cover not only the things about which
you have testified but can also cover every matter
s in the case connected with your gullt or innocence,
including collateral matters to impeach your credi-.
bility" (R65-66), : :

This was error insofar as it conflicts with the lanual fer Courts Martial
which states: : .

T "Where an accused is on trial for ‘a number of

offenses and on direct examination has testified

about only a part of them, hils crosse-examination

must be confined to questions of credibility and

matters having a btearing upon the offense about ' i
which he has testifiedt

""In questioning en accused the court and its members
must confine themselves to questions which would
have been admissible on cross-exemination of the
accused by the prosecution" (MCM, 1928,par,121b,
p.127). R : \
In his testimony on direct examination accused made no reference to the
absence without leave alleged in Specification 2 of Charge I, However,
cross-examined regarding this alleged absence by the prosecution and

the court, he .admitted his presence near the Schneider home sometime
before luncheon time{R70-71). The d&fense objected to these questions
because accused did not testify about the allegations contained in Speci-
fication 2 of Charge I, The law member overruled the objection (rR72) ,
and in his further cross-exemination aceéused admitted his absence without
‘authority "sometime that morning, sir, between, well, nine or ten o'clock,
sir" (R72)s No substantial right of accused was injuriously affected by’
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this error, since, excluding all of accused's testimony in this rd¥zard,

his absence in accordance with the court's findings of guilty was clearly
esteblished by other compelling evidence (CM 150415,D1ig.0p.JAG,1912-1930,
860.1284,p.634; and see CM ETO 1201,Pheil, and authorities therein cited;
CM ETO 4701, Minnetto, and authorities therein cited), :

e Charge II and Specification., The court's findings of guilty
aere supported by substantial evidence, which contains all the elements
of the orime of rape, and are final and binding upon eppellate review
v (oM ETO 4661, Ducote, and authorities therein cited),

4. Charge III and Specification., The prosecution was required

-to prove’ L . : ) ‘ -
#(a) That the . accused broke and entered a certain -
dwelling house of a certain other person, as speci-

. fied; (b) that such breaking and entering were done .
in the nighttimeé; and (c) the facts and circumstances
of the case (for instance, the actual commission of
the félony) which indicate that such breeking and

- ‘entering were done with the intent to commit the
‘alleged felony therein™ (MCM,1928,par.149d,p.169).

As indicated in the summary of the evidence above, it was clear and
undisputed that accused entered the dwelling house through a window |
that was opened at his request’'by a resident thereof, following his
inability. to open the door with the key which had been delivered to :
him, As stated in the Manual for Courts-iartial, to constitute burglar

' "There must be a breaking; actual or constructive.
Merely to enter through a hole left in the wall or -
. ) roof or through an open window or door, even if left
only slightly open and pushed farther open by the
person entering, will not conatitute a breaking;
% » A" (NCM,1928,pare149d,p.168). - (Underscoring
supplied). S . oo .

rs

However, there 1s a constructive breélci'ng when the entry 1s gained by
intimidating the inmates through violence or threats into opening the

door (MCM, 1928,par.1493,p.169), The question then arises in this

instance whether or not the inmates were intimidated by violence into

opening the door. The evidence showed that no threats were made by

aocused befare he entered the dwelling (R11-12), Regarding the violence’
used, accused and his companion "hit on the door™ (R7), they "were hitting

on the door, hard, with a carbine, I think, because they broke the door so
much so that the whole house was awskenad" (r8)., Evidence of the force :
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used was further suppf?éd by the fact that the lock would not thereafter
function either for Mrs. Schneider when she tried to open the door with
the key nor for accused when he tried the key after it had been passed

out to him (R€). Accused and his compsnion were armed with carbines (R10).
She testified she could see "how the door was all smashed up and we were
all in foar", It was the first time in her life she had seen a colored
person. She "wasn't scared because he was colored but he was kind of drunk
and he insisted on getting in", She "had to" oper the window, because if
she "didn't he would have broken down the window" (R12).

In the opinion of the Board of Review, the court was fully war-
ranted upon all the evidence to conclude that Ruth Schneider was intimi-
dated by accused's violence into opening the window and granting him
entrance into the dwelling. That he intended to ccmmit the crime of rape’
was demonstrated by his subsequent conduct. The evidence supports the
court's findings of guilty (cf. CM 230541, Daniel, 17 B.R. 385 (1943)).

6e The charge sheet shows that accused is 40 years of age and was
inducted 17 August 1942 at Camp Livingston, Louisiana. No prior service
is shown, '

7+ The court was legally constituted and had jurisdiction of the
person and offenses., Mo errorsinjuriously affecting the substantial
rights of accused were committed duringz the triale. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence,

8+ The penalty for rape 1s death or life ‘imprisonment as the court-
martial may direct (AW 92)., Confinement in a United States penitentiary
is authorized upon conviction of rape by Article of War 42 and sections
278 end 330, Federal Criminal Code (18 USCA 457,567) and of burglary by
Article of War 42 and section 22-1801 (6;55), District of Columbia Code,
The desiznation of the United States Penitentiary, Lewisburg, Pennsylvania,
as the place of confinement is proper (Cir.229,WwD,8 June 1944,sec,1I,pars,
" 1b,(4),3b). ‘

L
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Bra.nch Office of The Judge Advocata General

BOARD OF REVIEW NO. 2
CM'ETO 13139

UNITED STATES

Ve
Private PAUL A. RIDENOUR
(36889316), Headquarters
Company, 750th Railway

" Operating B;ttalion

with the

European Theater

887

' SEP 1945

HEADQUARTERS, DELTA BASE. SECTICN,
COMMUNICATIONS ZONE, EUROPEAN.THEATER
OF OPEBAIIONS o
’I‘ria.l by GCM, convened at ILyon, France,
2 May 1945. Sentence: Dishonorable

. discharge, total forfeitures, and con-
" finement at hard labor for life.

United States Penitentiary, Lewisburg,
Pennsylvania,.

- HOIDING by BOARD OF REVIEN NO. 2
VAN BENSCHOTEN, HEPBURN and MILLER, Jud.ge Advocates

i

-~ 1, . The record of trial in the cass of the soldier named a.bove has
been examined by the Board of Reviev. . .

2, Accused was tried upon the folloring Charge and Specification:

CHARGEz Violation of the 92nd Article of War. -

Specifica.tion. In that-Private Paul A. B.idenour,
. ..~ Headquarters Company, 750th Railway Operating
.7 'Battalion, did, at Lyon, France, on or about -
: \21. Novemher 1944, with malice aforethought, T
 willfully, deliberately, feloniously, unlaw-
fully, and with premeditation kill one Eugene

Bourret, a human bei.ng, by ehooting him with a

piBtOlo

’

\

He plpaded not guilty and, two-thirds of the menbers present at the
time the vote was taken concurring, was found guilty of the Charge and
No evidence was introduced of any previous convictions,
Three-fourths of the members present at the time the vote was taken

concurring, he was sentenced to be dishonorably discharged the servics,

to forfeit all pay and allowances due or to become due, and to be con- 1,) 139
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fined at hard labor for the term of his natural life. The reviewing

authority approved the sentence, designated the United States Peni- -

tentiary, Lewisburg, Pennsylvania, as the place of confinement and

forwarded the record of trial for action pursuant to Article of War

50&’ . » - \
/

‘3. Summary of Evidence for the Prosecution: On 23 -November 1944,
about 11:15 pm, at Lyon, France, the accused, a soldier of the 750th
Railway Operating Battalion (R12,17), and another soldier visited a bar
located in a house of prostitution known as 21 Rue Gilibert (R19;Pros,
Ex.4). They sat at a table for about an hour end had some drinks. The
accused was jolly and enjoying himself and "seemed to have his full
senses". His companion left him and walked back to camp. When he had
almost reached the camp a half hour later, the accused rejoined him, at
which time he acted normally (R20-22,25)., After his companion had left
him in the bar room the accused walked over to the bar. There were then
only three other persons in the room, (1) Madame Prudhomme, a bar
maid who stood behind and about in the middle of the bar, (2) Eugene
Bourret, the deceased and the proprietor, who also stood behind the bar
but toward the end on the right of the accused as he faced the bar,
and (3) Madamoiselle Passous, one of the female inmates, who stood on
the right hand side of the accused (R27-28). Accused ordered and paid
for a beer. It was closing time and Madame Prudhomme was indicating
by gestures that the accused leave (R145). As he talked to Madame
Prudhomme the accused slowly pulled a pistol from the top of his
trousers., He then quickly pulled off the safety and pointed the
pistol at Madame Prudhomme (R29,143). When Madamoiselle Passous observed
these things she turned away and walked out of the room saying nothing
(R30,148). About the same time Madame Bourret, the deceased's wife,
cams into the room and went behind the bar to get some alcohol, -
saw the accused at the bar with pistol in hand and her husband and -
Madame Prudhomme” behind the bar (R58). She placed the latter as in
back of the til), or cash drawer. Her husband was checking his books
" (R59). Madame Prudhomme who could understand eome English told Madame
Bourret in French just what the accused was demanding but because the
accused could not understand French the testimony was rejected from the
evidence (R62-63,69). Bourret then walked to the left end of the bar
and came around toward the accused who backed up and away from the bar
and when Bourret came within about 8 feet of him he fired the pistol at
him (R65) and killed him (R66). The deceased had nothing in his hands
at the time and nothing was said between the two (R67). After firing
the fatal shot, the accused was unable to get out of the main door of
the establishment as it was locked. He fired a shot at the lock but
could not open the door. He then returned to the bar room and by point-
ing his pistol at some of the inmates he was finally let out of another
door (R33-34). The deceased was taken to a hospital and an emergency
0peration was performed but he died shortly thereafter (R91). :

: Accused was placed under arrest and made a voluntary pretria.l
- gtatement written by him in longhand and admitted in evidence without

‘objection (R87;Pros.Ex.E). In it he admitted that he was in the estab- ,
liehment about midnight of 23 November 1944 after all of the other . 1') L?}q
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patrons including his friend had left. There were only two others there,

the proprietor and a bar maid, both of whom were behind the bar. They

were closing up the place. He walked over to the bar and ordered a

beer and reached in his wallet for money with which to pay for the beer

and handed it to the bar maid. She handed it to the deceased who

- returned the change to her and she to the accused. When he put his

change in his wallet he observed a 1000 franc note therein which he

. had been trying to get changed. He asked the bar maid for change for

his 1000 franc note. She did not seem to understand. He repeated

his request several times, that he wanted a thousand francs, meaning

change for the bill., She turned to the proprietor and said something.

The latter came from behind the bar and said something in French which

accused did not understand. He thenSlapped accused around the face

geveral times with his hand., The accused pulled his pistol out from

the top of his trousers and fired it at the proprietor when he was an

arm's length away. The proprietor then sat domn. Accused became

frightened and tried to get out of the establishment, The door or

gate was locked so he fired a bullet at the lock but could not open

it. He, with gun still in hand, asked several of the prostitutes '

how to get out. One got a key and let him out of another door.
ko Evidence for the defense: An extract copy of the arrest

s8lip showing that when the accused was arrested soon after the shooting

he had in his possession 1102 francs was admitted in evidence (R95).

He-elected to testify in his own behalf. He related that he -
had purchased the pistol about a week or ten days previous to the
shooting from a French soldier; that he had shown it to his companioms
in camp who had handled it; that he took it with him that night because
he wanted to sell it, but said nothing about it to his two companions
of the earlier part of the evening (R99,103,106,114)., He did not know
that it was loaded and he carried it inside of his pants because it was
more comfortable to carry in that manner (R107,127). He then repeated
swstantially the same story as summarized above in his pretrial state-
ment except that he claimed that he took the 1000 franc note out of his
billfold when asked that it be changed (R101). He then returned the
bill to his billfold and started for the door when the proprietor ate .
tacked him by striking him across the face four or five times (R110).
He drew out the revolver to scare him off but when the propristor
struck him again the jar of the blow caused the gun to go off (R101),

"5, The accused has been convicted of the murder of Eugene Bourret
by shooting him with a pistol, Murder is the unlawful killing of a human
being with malice aforethought. Malice may be presumed from the deliberate
use of a deadly weapon in a way which is likely to produce, and which’
"does produce, death (Underhill, Criminal Evidence (4th Ed., 1935) sec.557,
p.1090). There was, therefore, substantial competent evidence to support
a finding of guilty of murder on the part of the accused unless he wag
excused in the killing on the grounds of self-defense. To kill another,

in self-defense is legally-excusables : .
: i/ \\1;‘ llaz\—- T‘AE _ 1‘3 y}q/
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"To excuse a killing on the ground of self-defense
upon a sudden affray the killing must have been
believed on reasonable grounds by the person doing
* the killing to be necessary to save his life * #* %
or to prevemt great bodily harm to himself #* * %
The danger must be believed on reasonable grounds
to be imminent, and no necessity will exist until
the person, if not in his own house, has retreated
" a8 far as he safely can. To avail himself of the
right of self-defense the person doing the killing
must not have been the aggressor and intentionally
provoked the difficulty; but if after provoking .
the fight he withdraws in good faith and his ad-
versary follows and renews the fight, the latter
becomes the aggressor® (MCM, 1928, par.li8a, p.163).
The evidence for the prosecution clearly showed that the accused was
the aggressor and drew his weapon aprarently for the purpose of robbing
the establishment, The proprietor was unarmed and it was unnecessary
for the accused to kill him in order to save his own life or to prevent
great bodily harm to himself. The accused claimed in his pretrial state-
ment that he fired to mrevent the assault that the proprietor made upon
him, At the time of the trial he claimed that one of the blows delivered:-
by the proprietor caused the gun to accidentally discharge, thereby
shifting his grounds of defense from that of self-defense. In any. event
the conflict of evidence presented lasues of fact which were in the
exclusive province of the court to determine, Inasmuch as the court
has resolved the issues against the accused and its findings are based
upon substantial evidence in the record, its decision will not be dis-
turbed by the Board upon review (CM ETO k19h, Scott; CM ETO 1448, Mason).

6. The charge sheet shows the accused to be 28 years six months
‘of age, Without prior service, he was inducted 10 November l9h3 at
Fort Sheridan, Illinois.

7. The court was lega]ly constituted and had jurisdiction of the
personad offense, No errors injuriously affectifig the substantial
‘rights of accused were cammitted during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to N
, -support the findings of guilty and the sentence,

. 8. ‘The penalty for murder is death or life imprisonment as the
court-martial may direct (AW 92). Confinement in a penitentiary is

authorized upon conviction of murder by Article of War L2 and sections
275 and 330, Federal Criminal Code (18 USCA h54,567)e The designation
.-0f the United States Penitentiary, Lewisburg, Pennsylvania, as the place
‘of confinement, is proper (Cir.229, WD, 8 June 1944, sec.II, pars.1b(4),

3b). A
Judge Advocato
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Branch Office of The Judge Advoce.te Genéral
' with the
European Theater -
APO 887.
14 SEP 1945
BQABD ar REVEW NO. 1 : :
#
oM m-o 13154
UNITED S '.l" ATES ) SEINE SECTICN, CCM_”UNICMIONS
. . ' ) ZONE, EUROPEAN THEATER OF
v, ) OERATIONS |
Private ERVIXN E. FUBLIAN(SZSC;IBOS) 3 Trial by GCM, convened at Paris,
and HERMAN M.’ FRANCIS (32684769), ; France, 28, 30 April 1945,
both of 542nd* Port Company, 50Tth. "Sentence as to each accusedt
Port Battalion, and Private ALVIN ~ ) Dishonorable discharge, tctal
DAVIS (34139863), 19th Reinforcement) forfeitures and confinement at
Depot ) hard labor for life, Eastern
: % Branch, United States Diseiplinary
/

Barracks, Greenhaven, New York,

. 5
HOIDING by BCARD OF-REVIEYW WO, 1

_ S-. o -BtmRGN{ STEVENS and CARROLL, Judge Advocates

1. The record of trial in the case of the soldiers named above
"has been examlned by the Board of Reviews .

v -

o 2, Acoused were charged separately and tned together upon the
follovring charges a.nd speciﬁcations:

| GHARGE I Violabion of the 58th Article of War.

Specification: In tha.t Private Ervin E. FURMAN,
542n3 Port Campany, 507th Port Battalion, ,
European Theater of Operations, United States
Army, did, at his organization, on or about
17 November 1944, desert the service of the.
United States and did remaln absent in de-
sertion until he was apprehended at Chartres,
France, on or about 27 January 1945.

. CONFIENTAL


http:Bra::i.ch
http:Advooa.te

e

et

s

I

CHARGE II: Viola‘bion of the 96th Arh:lc.'!.e of m.
~ (Pinding of guilty disapproved ’by '
. reviewing author ity) ‘

Spoifioatiom (Finding of guilty disapproved
by revi.ewing authearity)

CRARCE IIT: Violetion of the 94tk Article of Ware
(Pinding of not guilty) i

Speoifications (Finding of not gunty)

FRANCIS .

CHARGE I: Violetion of the 58th Article of Wars

. Specification: In that Private Herman M, FRANCIS,

542nd Port Compeany, 507th Port Battellon,
Buropean Theater of Operations, United States
Army, did, et his organization on or about 17.
November 1944 desert the service of the Uniteq
States and did remain ebsent in desertion until
he cams under military control et Paris, Frame,
on or about 19 January 1945.

" CHARCE IT: Tiolation of the 94th Artlole of Wars

) ' Spocificationt In that * * * in conjunction with .

Private Talter PNIEY, dacesced, 960th Quarter=
nasker Corpsxy, Ruretess Theater of Opsrations,
Tinsd T xa t’ v, irivabe Alvin DAVIS, 1oth
e, fex e % uurOv Eurcpoen Theater of Oper=
‘ong, 1ited States Army, Private Ervin E,
FURLIAN, '542nd Port Company, 507th Port Bate=
talion, Buropean Theater of Operations, United

' States Army end Private John J,. Maciejczak,
dsceased, 19th Reinforcement Depot, Europsan
Theater of Operations, United States Army, dig,
at or near Charlerol, Belgiun on or about 17:

* December 1944, knowingly and willfully misap-.
propriate three .(3) Govermment motor vehicles,
2*- ton 6x6 trucks numbers 4253839, 4266534 and

- 4201403, value of more then fifty dollars ($5o.oo),
property of the Unlted States furnished and
intenied for the military service thereof.

~
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CHARGE I: Violatn.on. of the 58th Article of War,

-Specifica‘aion: In tha:t Private Alvin DAVIS, 19th
Reinforcement Depot, Buropean Theater of Oper-
ations, United. States Army, did, at his orgenization

- on or about 1l November 1944, desert the service,
" of the United States and 4id remein sbsent in

- desertion until he was apprehended at Paris,
Fra.nce, on-or about 19 January 1945,

CHARGE 112 Viola‘b:.on of the 96th Article of War.
O (Finding of not guilty)

’

Specifications (Firﬂ:mg of not guilty) ’

CHARGE III: Violation of the 04th Artiole of War,
(Fifding of not guilty)

) Speclﬁcatzon: ‘) (Find:.ng of not guilty)

Each acoused pleaded not gullty eng, three-fourths of the members of

the court present at the time the vote was taken concurring, accused -

. Purman was found not guilty of Charge III and Specification and guilty

of ths remaining charges and specifications preferred against him;

. accused Francis was found guilty of both charges and specifications

* preferred against him; and accused Davis was found guilty of Cherge I

and Specification and not guilty of the remaining charges ani speci=

" fications preferred against hime Evidence was introduced of two
previous convictions against Furman, by special court-mertial, one
for ebsence without leave for five deys'in violation of Article of

VWar 61, and one for 3discbedience of a lawful order and: unlawfully
carrying a concealsd weapon in violation of Article of War 96,
Yo evidence or previous convictions was introduced against Francise
Evidence was'introduced of onme previous conviction against Davis by
spocial court-martial for- ebsence without leave for 14 days in vio-
lation of Article of War 6le Thres=fourths of the members of the court
present at the time the vole was taken concurring, each accuysed was
sentenced to be dishonorably discharged the service, to forfeit ell
pay and allowances due or to become due, and to be confined at hard
lebor, at such place as the rev:.evnng authority may direct, for the -
tern of is natural lifes The reviewing authority dlsapproved the
finding /gu:.l‘ay of the Spocification and Charge TII as to accused
Purman, and as to each accused approved the sentence, designated

the Eastern Dranch, United States Diseciplinary Barrac.cs, Greenhaven,
New York, as the place of confinement, and forwarded the record of

- trial for action pu'rsuant to Article of War 505

-

t
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3e Competent and substantial svidence shows that each accused

sbsented himself without leave from his organization on the date
allegedse It similerly establishes that the absence of accused Davis
and Francis was terminated by apprehension on 15 January 1945, The
progecution stipulated that accused Furmen's & sence was terminated
‘by surrender &t Chartres, France, on 27 Jenuery 1945. The evidence
shows that the accused associated with each other in Paris during

- ‘their absence, that they were armedy and thabt Furmen surrendered a
week after a gun battle in which two of hls companions were killed
end. at least one militery policeman was wounded. The rescord thus
reveals as to each accused an unexplalned ebsence of two months in
e foreign theater in war time during all of which time they could
have easily returned to military controle This is a sufficient basis
on wvhich to prodicete an intent to desert (CM ETO 952, Mosser; CM ETO
1629, O'Donnell). 4s to both Davis end Francis, the record of trial -
is legally sufficient to sustain the findings of guilty of Charge I
and Specification preferred ageinst each. As to accused Furman, the
record is legally sufficient to support only a finding of gullbty of
desertion {Cherge I end Specificetion) terminated by surrender at the

- time and place elleged.

4, The remaining specification (Specificaticn of Charge II) -
alleges that Francis in conjunction with accused Davis and Furman,
and two deceased soldlers, knowingly and w;lli‘ully misappropriated |
three Government vehicles at or near Charleroi, Belgium, on or sbout -
17 December 1944, A& French civilian testified that Francis brought

" him %o a garege on Avenus Chatillon to buy some gasoline. A man
neamed "Walter" was involved with Francis in this transactione Furmer

. was present at the time although he was not concerned in the sale of

" the gasolimes The witness stated that Francis end "Welter! ' wanked
him to buy "the whole truck load" of gasoline (R25-26),

" Monsieur Adrien Hebert testified that he lived at 44 Avenue
de Chatillon, Paris, and that his employer owned a garsge which had
been requisitioned by the American authorities.  From the window of
his home he was able to ‘see the tops of trucks as they went intc the
garage and on the morning of 18 January he saw three American trucks
enter it, He never sew Davis or Framtls . Furman wes errested in
Hebert!s home "in the evening® (R27-28).

It was stipulated by and between the prosecu‘bion, defense :
and accused thabt if Agent David L, Iustig were present in court he -
 would testify that on 19 Jenusry 1945 he searched = garage at 44 Avenue
~ de Chatillon, Paris, snd discovered three trucks, numbered 4253839, -
4266534 and 4201403 and that one truck was loaded with Jerrlcans of

gasoline (R28)e

Sergeant Vincent Kenney, Corps of Milita.ry Police, tes’cified’
thet he arrested Francis in the backyard of an apartment building a:b
44 Avenus Chattillon’ (or Chatillon) on 19 January (R29-30). A

.
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Agent Vincent S. Reilly, Criminal Investigation Division,
‘tostified that Francis was brought to the office of the Criminal
Investigation Divisiom '~ on the night of 19 January and that there
were found in his possession three trip tickets. The first of
these was dated 15 January, listed a Furmen as driver, and the -
vehicle nuzber as 4201403 (R32; Pros.Ex.C). The second was dated
18 December 1944 and listed Walter Medley as the driver of vehicle
number 4241953 (R32-233; ProseExsD). The last of these was dated
15 Jamary and listed Je Macijczak as driver of vehicle number
42665348 (R33; Pros.Ex.E)e

It was stipulated by and between the prosecution, the defense
and accused thet the three trucks had a value of more than $50.00 and
that they were Govermment property furnished and intended for 'b.he
military use thereof (R52). S

. An extrajudicial confession of Francis, in the form of two
soparate. statements, was admitted in evidence over the objection of
the defense that it was involuntery (R49; Pros.Exs.H,I). Accused
tostifie? thet on 25 Jgnuary 1945 he was questioned at Cage B, Paris
Detention Barrackse. “hen the interrogators were not satisfied with
" the story he told, they stood him against a wall and Struck end kicked
him in the face and privates with their knees and fistse. There were
two people involved in this, a lieutenant who held accused against the
wall et the point of a gun and an enlisted man with a scar on his facee.
‘They beet him for tweaty or thirty minubes and inflicted a cut on the
inside of his lipe. That was the only mark the beating left and he was
not treated at the prison hospitale In addition to beating him, they

. threatened o release him to "two Southern fellows" who resenmted negroes -

being in Paris and mixing with vwhite people., Accused was told by his
inquisitors that two members of the Corps of Military Police were hurt
and that two of his companions were dead and that they did not ses any
reason why he should continue to live. Agent Reilly who was not present
during the allsged beating then took a statement from hims. He did not
tell Reilly or the officer before whom he swore to the statement that
he had been beatenes There were a couple of prisoners,. a corporal and
"runners” in the room when the statement was taken. “Accused did not
know vhether they wers thére while he was bding beatens Fe did not
know whether the alleged beating occurred between breakfast and lunch
or lunch and dinner. He 4id not contend that he was mistreated on

5 February when he made his second statement, IHe stated that he signed

that because he had slready signed the one he gave on 25 January (R40-46),

v ~ Reilly testified that he took the first statement from asccused
sbout 2:00 pm, Accused was not present in the room vhen he arrived and
h? had to send a prisoner to bring hime Accused was warned of his
-Tights under Article of Wer 24, At all times during the questioning
ol accused, there were two other prisoners, messengsrs, the .corporal
in charge of the room, and an investigating officer present in the rooim,
- - \
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Reilly left the room once for two minutes. Accused was not cut, was
riot trerbling or afraid, nor did he have the appearance of & men who
had been beaten, Accused did not tell witness that he had been
beatens Before signing his statement, acocused read it and made some
corrections in it (R37-39,46-48),

In his confess;on, a.ccused stated that about 17 December 1944
ha Walter Medley, Furman, a vhite soldier named "Jackie™ and two
others stole a jeep near Etoile and drove to Belgium, In Charleroi,
Bolgium, they stole three truckses In one. of these they foud a trip
ticket for vehicle number 4241953,- dated 18 December 1944, and Welter
wirote his nams thereon and changed the detes The three trucks were

~stored in one garage and were used to haul loads of gasoline for sa.le
on the black market (R49; Pros.Exs.H,I).

5. After an expls.natlon of his rights, ‘each accused slected to
remain silent (R51-52). N

6e Thether accused's confession was voluntary was a question of

fact for the courte A full hearing was had on this issue and the evi-
donce was in conflicte. The resoclution of this conflict wes for the
court (Lyons ve Oklahoma, - ~ Te Se ~, 64 Sup.Ct.Rep.
1208 (Adv,. Sheet Wo. 16), Jums 5, 1944; CM ETO 15843, Dickerson; CM .
BTO 13279, Tielemans et al)e The evidence as to accused Francis?
arrost at 44 Avenue Chatillon whers the trucks were gareged, his at=
tenpt to sell a "truckload" of gasoline there to a Freach civilian,
and his possession of trip.tickets for two of the trucks, sufficiently
establish the corpus delicti of the offense, and together with his
. confession constitute substantial evidence to the effect that he was

guilty es charged (Clf ETO 14040, McCreEsx). The record is legally -
sufficient to support the fmdlngs of guilty,as to Francis, of this
Specification and Chargee

7+. The charge sheets show that accused Furmen is 22 years 11
months c¢f age and was inducted 21 Decerber 1942 at Fort Dix, Wew Jersey;
thet accused Francis is 24 years of age and was inducted 15 Decenber
1942 at Fort Dix, Yew Jersey; and that accused Davis is 25 years six ..
months of ege and was inducted 13 February 1942 at Camp Shelby, Missis=
sippi. UWo prior service is shown as to any of accuseds

8s The court was legally constituted and had jurisdiction of
the persons and offenses, Except as herein noted, no errors in-
juriously affecting the substantial rights of any of accused viere
" cormitted during the triale The Board of Review is of: the opinion
that, as to acoused Furman, the record of trial is legally sufficient
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%o support only so much of the findings of guilty of the 8peci-
fication of Charge I as involves a finding of gullty of desertion
at the time end place alleged, terminated by surrender at the
time and place alleged, -and, as to Francls and Davis, legally
sufficient to support the, findings of guilty, and the sentence
as to each accused,

- 9« The penalty for desertion In time of war is dee:bh or
such other punishmut as a court-martial may direct (AW 58), Con~- .
finement in either'‘'s penitentidry or a disciplinary barracks is
authorized upon conviction of desertion by Ariicle of War 42.
The deslgnation of the Bastern Branch, United Btates Disciplinary
Barraoks, Greenhaven New York, as the place of oonfirement is
proper (cn-.ala, W, 14 Sept. 1943, sec.VI, as amended).

A
‘ gy NGV o Judge Advocate
o
C%/u/ﬂ. m,L Judge Advoosate
- 7
4@ ‘ﬂ _)_E ( z e ﬁ Judge Advocate
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' European Theater:

Technician Fifth Grade FRED N, -
BUSBEY (38606745), Tecknician

Fourth Grade NICK S. ANTHES,

(35923329), Private CLIFION C.

YOG, (39420445) and Staff -

Sergeant HOWARD D. FESERR... .
(35406166), a1l of Headquarters
and Headquarterg Company, 716th

Railway Operating Battalion.

| | APO 887
- BOARD OF BEVIBT NO. 4 1 .
Cil ET0 13155 EP 1845
UNITED STATES, )  SEINE SECTION, COUMMUNICATIONS zcm,
o o EUROPEAN THEATER OF CPERATIONS
Yo

Trial by GCM, convened at Paria,
France, 31 January and 1l February
1945. Sentence as to each (sus=-
pended as to all except Anthes):
Dishonorable dischargs, total for-
feitures and confinement at hard
labor as follows: Fesler, eight
years; Joung, six ysars; -Anthes
and Busby, seven years. Eastern
Branch, United States Diaciplim.ry

-Barracks, Greenhaven, New Iork,

to Anthes.

. HOIDING and OPINION EY BOARD OF REVIEW NO. A
DANIELSON, MEYZR.and ANDERSON, Judge Advocates

-

1.

fEhe recofd of trial in the case of the soldiers named above

has been examined by the Board of Review and the Board submits this,
its holding and opinion, to the Aseistant Judge Advocate General in
charge of the Branch Office of The Judge Advocate General \d.th the Etmo—-

pean 'Iheater.

| .

| 26 Accused were tried on the following charges and speci.ficationa:
' FESLER and YOUNG

CHARGE: Violation of 't.he 96th Article of War.

Speciﬁcation 1l:, In that Staff Sergesant Howard D.
Fesler, and Private Clifton C. Young, both of

famle
(3
b
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Headquarters and Headquarters Company, 716th
Railway Operating Battalion, European Theater
of Operations, United States Army, did, at or
near Dreux; France, at or near Versailles, France,

- and at or near Paris, France, and at various and -

sundry places between said places, between 1
September 1944 and 30 November 1944, Jointly

and in conjunction with each other, and other
members of 716th Railway Operating Battalion,
724th Railway Operating Battalion, and other -
railway operating personnel, agree and conspire
to defraud the United States through pillaging,
division of spoils, and mutual inaction against
pillaging by each other, through wrongful con-
version to their own joint and several purposes
and profit, of military supplies and equipment,
the property of the United States in the pos=-
gession and custody of military agencies, fur-
nished and intended for the military service
thereof, while such supplies and equipment were -
enroute to military forces engaging the enemy,
and to other military forces of the United
States, during a critical combat period in the
theater of active military operations; and pur- .,
suant thersto, did, at divers times and places

.as herein alleged wrongfully divert such sup-

plies and equipment from the military purposes

for which such supplies were intended, to their

own purpose of personal profit. (As amended in
_record of trial)

Specification 2:- (Motion to strike granted by court)
Specification 3‘ In that * % % did, Jointly and in

the execution of a conspiracy previously entered
into between themselves, at or near Versailles,
France, on or about 25 November 1944, wrongfully
dispose of six (6) pounds of Pork luncheon meat
and two (2) cans of Vienna, sausage, property of
the United States and intended for use In the
military service thereof, thereby diverting vital

- food supplies from use in the theater of opera~

tions and contributing to a shortage of food
supplies during a critical period of combat. opera~-
t»ionso A .

4

' Specification 5¢ In that Staff Sergeant Howard D.

Fesler, Headquarters and Headquarters Company, .
716th Railway Operating Battalion, Eurcpean

Theater of Operations, United States Arx;, did,
at or near Versailles, France, on or about 22 .

w"_FZlgEh Lia
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November 1944, wrongfully dispose of two hundred
forty (240) packages of cigarettes, property of
the United States and intended for use in the
military service thereof, thereby contributing
to a shortage of cigarettes in the European Theater
of Operations, which cigarettes were intended and«
necessary for the morale of the armed forces
during a critical period of combat operations,.

Specificatlon 6: In that Staff Sergeant Howard D.
Fesler, Headquarters and Headquarters Company,
716th Railway Operating Battalion, European
Theater of Operations, United States Army, dig,
at or near Versailles, France, on or about 1
November 194L, wrong dispose of two (2)
cans of bacon and two (2) cans of Chedder Cheese,
property of the United States and intended for
use in the military service thereof, thereby divert-
ing vital food supplies from use in the theater
of operations and contributing to a shortage of
‘food supplies during a critical period of conbat
operations.

Specification Tt In that Staff Sergeant Howard D,
Fesler, Headquarters and Headquarters Company,
716th Railway Operating Battalion, - European
Theater of Operations, United States Army, did,
at or near Versallles, France, on or about 1
November 1944, wrongfully dispose of four (4)
cans of Pork Sausage, property of the United
States and intended for use in the military
service thereof, thereby diverting vital food
supplies from use in the theater of operations
and contributing to a shortage of food supplies
during a critical period of combat operations.

Do

CHARGE: Violation of the 96th Article of War.

Specification 1: In that Technician Fourth Grade Nick
S. Anthes, Headquarters and Headquarters Company,
7L6th Railway Operating Battalion, European Theater
of Operations, United States Army, did, at or near |
Dreux, France, and at or near Paris,.France, and -
at various and sundry places between said places,
between 1 October 1944 and 20 November 1944, in
conjunction with other members of 716th Railway
Operating Battalion, T724th Railway Operating

Battalion, and other railway operating personnel, S
agree and conspire to defraud the United States” .., [.;: \
e 4 L
. CONFiLER il o Ag L
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through pillaging, division of spoils, and mutual
inaction against pilllaging by each other, through
wrongful conversion to their own joint and several
purposes and profit, of military supplies and equip-
ment, .the property of the United States im the pos-
session and custody of military agencies, furnished
and Intended for the military service thereof, while
such supplies and equipment were enroute to military
forces engaging the enemy and other military forces
of the United States, during a critical combat period
in the theater of active military operations; and
pursuant thereto, did, at divers times and places

as herein alleged wrongfully divert such supplies and
equipment from the military purposes for which such
supplies were intended, to their owmn purpose of
personal profit.

Specification 2: In that * ¥ % did, at Paris, France,

on or about 15 October 1944 and 23 October 1944,
wrongfully dispose of fifty (50) packages of cigarettes,

property of the United States and intended for use in
the military service thereof, thereby contributing to -
a shortage of cigarsttes in the European Theater of
Operations, which cigarettes were intended and necessary
for the morale of the armed forces during a crit.ical
period of combat operations.

. Specitication 3t In that * # % did, at Paris, France, on

or about 10 Octdber 1944, wrongfully dispose of three
(3), three (3)-pound cans of coffee, property of the
United States and intended for use in the military
service thereof, thereby diverting vital food supplies
from use in the theater of operations and contributing
to a shortage of food supplies during a critical period
of combat operatioris,

BUSBY

CHARGE: Violation of the 96th Article of War.

Specification 1: In that Technician Fifth Grade Fred N,

Busby, Headquarters and Headquarters Company, 716th

" Rallway Operating Battalion, Buropean Theater of
Operations, United States Army, did, at or near
Dreux, France, and at or near Paris, France, and at
or near Villeneuve St. Georges, France, and at vari-
ous and sundry places between said places, bstween
1 September 1944 and 15 November 1944, in conjunction
with other members of 716th Railway Operati.; Battalion

' 724th Railway Operating Battalion, and other railway

operating personnel, agree and conspi;e to defraud
BOXFIDENTIM
ol
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the United States through pillaging, division

.of spoils, and mutual inaction against pillaging

by each other, through wrongful conversion to - .his
own purposes and profit, of military supplies and
equipment, the property of the United States in

the possession and custody of military sgencies,
furnished and intended for the military service
thereof, while such supplies and equipment were
enroute to military forces engaging the enemy, and
other military forces of the United States, during

a critical combat period in the theater of active -
military operations; and pursuant thereto, did, at
divers times and places a3 herein alleged wrongfully’
divert such supplies and equipment from the military
purposes for which such supplies were intended, to
his om purpose of persoansl profit.

Specification 2¢ In that # #* # did, at Villemeuve St.

Georges, France, on or about 15 November 1944,
b wrongfully dispose of two (2) cases (twenty (20)

pounds per case) of coffee, property of the United .
States and intendsd for use in the military service -~
‘thereof, thereby diverting vital food supplies from
use in the theater of opsrations and contributing
to a shortage of food supplies during a critical
period or combat operations,

Each accused pleaded not gullty to and was found guilty of all charges
and specifications preferred against him, No evidence of prévious con~
victions was introduced against any of accused, Three-fourths of the
members of the court present at the time the vote was taken concurring

"in the cases of Fesler, Anthes and Busby and two-thirds of such members, "

concurring in the case of Young, accused were each sentenced to be dis-

. honorably discharged the service, to forfeit all pay and allowances due

or to became dus and to be confined at hard labor at such place as the
reviewing authority may direct for the following periods: Fesler-~25
years; Young——eight years; Anthes and Busby--each 15 years. The review-
ing authority spproved the sentence in each case but reduced the period
of confinement in the cases of Busby and Amthes to seven years, in the

- cage of Young to six years and in the case of Fesler to Eight years and
suspended exscution of the sentences as thus modified in the cases of

Busby, Young and Fesler. In the cases of Fesler and Young, the proceed-

ings wers published in general Court-Martial Orders Number 577, dated
2 June 1945 and in the case of Busby.in GCMO 583, 2 June 1945 In the
case of Anthes, the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, was designated as the place of confinement and the
record of trial was forwarded for action pursuant to Article of War 503,

_ 3. The charges and specifications in this case and the racts
relied upon to prove the allegations thereof are similar to those in

- BONFIET:
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Gl ET0 823&, Young et al. As in the Young case, each accused is alleged
to have participated in a general ®black market® conspiracy to defraud
the United States in violation of Article of War 96 (Specification 1 as
to each), and incident to the conduct involved in such conspiracy, to -
have committed certain specific acts of wrongful disposition of government
" property, also in vioclation of Article of War 96, thereby ¢iverting
essential supplies from use in the theater of oparationa during a critical
period of combat opsrations (Specificatiom 3,5,6,7 as to Fesler;
Specification 2 as to Busby; Specification 3 a8 to Young; Speciricaticm
2 and 3 as to Anthes),

“The principles of law laid down in the Igm case are therefore
squarely applicable to the facts here presented and the questiocn before
the Board of Review is whether the findings of guilty and the sentences
..are proper cn the basis of those principles. The corpus delictl of the -
offense of conspiracy as wsll as of the other offenses charged has clearly
been proved, as it was in the Young case, by competent and substantial
- evidence, such evidence, however, except as hereafter noted with reference .
to Anthes and Busby, in no way identifying accused as the offenderss For
this purpose, relishce, again as in the Young case, must be placed upon
the extra-judicial statements of each accused. A factual question was
raised as to the voluntary character of the statemsnts of Anthes, Busby
snd Fesler, but inasmuch as the court's determination thereof is supported
by substantial competent evidence, it will not be disturbed by the Board
of Review (CM ETO 7518, Bailey et al)s The statements thus having been
. admitted, an analysis of them zmst be made to ‘determine whether, as a -
matter of law, they sufficiently comnect accused with the offenses charged -
" to Justify the findings of guilty of participation in the conspiracy as-
" well as the findings of guilty of the individual specifications laid wunder

© -Article of War 96. In the latter connection, it zmst particularly be,

" noted that the holding in the Joung case does not operate to permit any
". theft or wrongful disposition of government property, ordinarily charge-
able under Article of War 94, to be laid under Article of War 96, but .
rather is limited in its application to such theftes or wrongful disposie
tions as arise out of a course ‘of conduct such as that which was the
subject of the conspiracy here alleged and proved and which resulted in
a "direct and pdsitive interference with and obstruction of the national
defense and of the war effort®. v _ Ny

a., As to accused Anthea and x: R ' ' s

Ant.hee md Buzly, a.part trom their statemsnts, wore directly

~ connected with the conspiracy by the testimony of Lieutenant Robert P,

. O%Reilly, Criminal Investigation Division, Army of the United States, who
- acted as an undercover agent in the investigation of pilfering and looting

.- of trains in their organization (R30). He testified that maintenance men

‘and cooks were working with the operating crews in this respect and that
" during his inwvestigation, both Anthes and Busby conversed with him "con~
cerning the pilfering and resale of supplies, telling me how mmuch momey -
they were making" (R31-32). Anthes admitted in his statemsnt (Pros.Ex.4)

that he had on various occasions purchased some ten cartons of. cigarettpsﬁ 2 K
at prices ranging from 100 to 500 francs per carton from scldiers whose i olde
. names he had forgotten and bad sald five such cartons to French civilians '
.at & profit., These are the tmnsactﬁpﬁmﬁmgfo in Specification 2

——— N S TS
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(Anthes). "He also admitted the sale of three cans of coffee to Fréench
civilians described in Specification 3 {Anthes), stating, however, that
he took the cans from sn open c&ss of coffee which he found in the wash-
room of his billet. Busby sdmitted in his statemsnts (Pros.Ex,C&G)
that on 15 Novewber 1944, he bought two cases of coffes from a military
yardmaster at Willeneuve St. Georzey Francs, and sold them to French
civilians at a profit of $136, this being the transaction described in .
Specification 2 (Busby). . : :

: This evidence leaves no doubt of Busby's guilt of both
"offenses charged sgainst him sincs the acts committed by him fall readily
within the pattern contemplated by the holding in the Young case.” As to ~
Anthes, his admlssicn relative to the purchase and sale of cartons of
cigarettes, combired with the testimony of Lieutenant Ot'Reilly, are con=-

" sidered sufficient to Jjustify the court's inference that the property
involved was of the character described in the Specification alleging .

. conspiracy and to Justify ths consequent findings of guilty of Specifi-
cations 1 and 2 laid against this accused. With respect to the coffee
transaction (Specification 3 (Anthes )), accused’s explanation of the manner

_and place in which he acquired the property, constituting as it does the

" only evidence on the subject, is not considered sufficlent to raise the
necessary inference that the coffee was knowingly cbtained under the cire
cumstances contamplated in the Specification. In other words, although
& theft and wrongful disposition of government property are shown, there
is no satisfactory proof thet the stolen property was diverted from the
stream of supply to the theater of operations in the manner and under the
circumstances held by the Youngz case to be essential to the validity of-
such a Specification under Article of War 6. Hence it is the opinion
of the Board of Review that the finding of gullty of Specification 3
(Anthes) is unsupported by the evidence, For will the recocrd of trial
support.a finding of guilty of wrongful disposition of the property under
Article of War 94, A conviction may not rest upon the unsupported con-
fession of accused, some independent evidence tending to show that the
#offense charged has probably been committed® being necessary (MCU 1928,
pars:lls, pell5). The record in the present instance contains no indepen-
dent evidence of the theft or wrongful dispcsition of any government -
property other than that pilfered from the trains, ‘“hence it cannot be
said to supply evidence of the corpus delicti of wrongful disposition of
property obtained from other sources. The invalidity of this finding of
guilty, however, does not affect the sentence as to this accused, as modi-

© fied by the reviewing authority. . ' ‘ o

.

b.. As to accused, Fesler:

o Fesler was in charge of the Headquarters and Headquarters. -
Mess, 716th Railway Operating Battalion.- In his statement. (Pros.Ex.D),
he admits having received without psyment 24 cartons of cigarettes fram
a military policeman who was guarding the trains at Matelot yards. He
. 80ld none of these, but distributed soms of them to various members of
his mess crew, The military policeman gave him the cigarettes because he,
Fesler, had previously told him that the men in the mess had none. The, ¢, + 5&)
solicitation and receipt by accused of 24 cartons of cigarettes from a Lo Lo
railway guard at a time when such a quantity was not legitimately obtaln-

7~ CONFIDENTIAL
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-Ablo and uhen ths rirling of railroad cars was a matter of common knowledgo
in ths battalion, is sufficient to justify the inference that the property
80 obtained was pilfered from the train as alleged and that accused was
aware of its sowrce. The findings of guilty of the conspiracy alleged in
Specification 1 and of the wrongful disposition of the clgarettes alleged
in Specification 5 mgainst this accused are therefore legally sufficient.
Accused also admitted the wrongful disposition of the government property
described in Specifications 3, 6 and 7 (Feslsr) but stated that he stole

~,the supplies from the Headquarters and Headquarters Company Mess, The
rroperty therefore, according to the only evidance adduced, was not a
part of the stream of supply ccnstituting the subject of the conspiracy
and hence, for the reasons .stated above in connection with the theft of
caffes by Anthes, the recerd of trial is legally insufficient to support
the findings of guilty either of these specifications or of wrongful
dispositions under Article of War 94, The invalidity of these findings .
of guilty, however, does not affect the legality of the sentence as to
this accused as nodiﬁ.ed by the reviewing authority.

Oe Aa to _u_gg__g_@ Youngs . ,
: 'mia accused admitted receiving one carbon of cigarettea
from Fesler who told him he had gotten them from a military policeman in
the railway yards and further stated that on several ococasions, he receind
packages of cigarettes fromfdifferent men that came in the mess hall"
where he worked as & cooks .He was also aware that various men of the

battalion were engaged in theft of food stuffs from the trains (Pros.Ex.B). .

Accused was not charged with the wrongful disposition of these cigarettes.
and the only question is whether his receipt of them sufficiently identi-
fies him as one of the conspirators to justify the finding of guilty of
the conspiracy alleged in Specification 1 (Young)s It is the opinion of
the Board of Review that it does not. While there is same basis for -
inference that accused was aware that the relatively trivial amownt of
cigarettes he received was probably pllfered from the trains, there is
nothing qn which to base the conclusion that he had any connection with
the theft' or the thieves, nar 1s there anything to indicate that he .
solicited the cigarettes in advance or in any way conspired or induced
their diversion or that of any dther property from the legitimate channels
.of supply. At most, therefore, he was guilty of knowingly receiving stolen
; goods and should not have been convicted of conspiracye )

' Accused was also charged with and convicted of the wrongful -
" Qisposition of pork luncheon meat and Viennd sausage (Specification 3
(Young))e Vhile he admits participation with Fesler in this transaction
(Pros.Ex.B), he cbtained the property from Fesler whose statement shows
that it was staolen from the company mess (Ex,D). For the reasons given

above in connection with Fesler's participation in.the matter, the evidence -

of this theft is insufficient to justify the findings of guilty of con= -
spiracy (Specification 1 (Young)), ful disposition either under
Article of War 96 (Specification 3 (Io )) or under any other Articls of
War, : - ’ : o
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" ke The chl.rgo shoats ehow the respective ages of acoused &x follon:
Busby~-32. years and six montha; Anthes-—38 years and ten nonthsj Ioun‘h :
2k yoars and nine months; Fosler——29 yoars and three manths, Busby was
inducted 27 Novembsr 1943 at Lubbock, Texas; Anthes, 6 Decesber 1943 at
Cleveland, Uhio; Young, 22 Yovember 1543 at Sacramente, California; and '’
. Fesler, 8 June 191.2 at Columbus, Chio, ko prior service is aho-n for oy
of accused, . . ' '

5. The cowrt wmae lcg:l];r constituted and had Jurisdicum of the .
perscns and offenses.  For the reasons stated, ths Board of Review i3 of
the opinicn that the record of trial is™legally insufficient to swpport .
the findings of guilty and the sentonce &8s to accused Young; long; :
ingufficient to support the findings of gullty of Specifications 3, 6
and 7 as to ascused Fesler, b\rh*legany sufficient to support the
santence as to such accused; “legally insufficient to support the findings
of gullty of Specification 3 a&s to accused Lnthea , But legally sufficient
to support the sentence as to such accused) and legally sufficient to support
the findings of guilty and the sentencs as to accused Busby,

L D7 D susge savoeate

' Judge Advocate.

]
Judge Advocate
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War Department ’ Branch Ofﬁce, The Judge Advocate General with the -
European Theater T § : TO: Commanding
General, United States Forces, Europea.n Theater, APO 887, U, S, Ay

.

- ls Herewith trananitted for your action under Article of War .
'50% as amended by the Act of 20 August 1937 (50 Stat.724; 10 USC 1522
and as further amended by the Act of 1 August 1942 (56 Stat.732; 10
USC 1522), is the record of trial in the case of Private CLIFTON C.
YOUNG (391.201..1;5), Héadquarters and andquartera Company, 716th Railway.
Operating Battalion,

2o I concur in the Opinion of the Board of Review and for the .
reasons stated therein, recommend that the findings of gullty and the’
_sentence be vacated, and that all rights, privileges and property of
which he has been deprived by virtue of said ﬁ.ndings and sentence
80 vacatod be restored,

3. Inclosed is a form of action designed to ca.rry into effect
the recommendation hereinbefore made, Also inclosed is a draft GCMO ' .
for use in promlgating the proposed action. "Please return the record
of trial nth required cOpies of GCMD.

/?/////w»/’

- E C. McNEIL,
S ' : \Brhgadier General, United States Aray, ——
»' 7" Assistant Judge Advocate Genara.l. N

A
;

w2y
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T
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( As to accused YOUNG, findinga and sentence vacateds GCllO 453, USFET, 19 Sept 1945),
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‘Branch OffI?:e of The Judge Advocate General

, wlth the
: European Theater '
APO 887
BOARD GF. REVIEW NO 3 7 SEP 1945
CM ETC 131'74
UNITED STATES 3 2ND INFANTRY DIVISION
V. " ) Trial by GCM, convened
o o ) at Pilsen, CZQOhOSlQVﬂki&rM_
Private HAROLD F . DRUCE ) "1 June 1945, Sentence:
(38567404), Company I, } Dishonorable discharge, .
38th Infantry ) total forfeitures and con-
S ) finement at hard labor for
) life. Eastern Branch, .
') United States Disciplinary
) Barracks, Greenhaven, New
) York.

HOLDING by BOARD OF REVIEW NO, 3
-SLEEPER,‘SHERMAN and DEWEY, Judge Advocates

.

. 1. The record of trilal in the case of" the soldier
»named sbove has been examined by the Board of Review, "

, 2. Accused was tried upon the following cbarges
and specifications'

CHARGE' Violﬁtion of the 58th Article of Ware.

Specification° In that Private (then Staff
Sergeant) Harold F. Druce, Company I,
38th Infantry, did, at Vielsalm, Belglum,
on or about 16 November 1944, desert the
service of the United States, and did
remain absent in desertion until he volun-
~tarily returned to military control at
Paris, France, on or about 14 December
1944, _ A

o 1‘—

copFivENTIAL 1

e

[
-1



(178)

'ADDITICNAL CHARGE I: Violation of the 58th
Article of War, -
Spealfication. 1In that # 4 4 did, at Munster-
eifel, Germsny, on or about 9 Mardh 1945,
desert the service of the United States and ’
d1d remain absent iIn desertion until he was
" apprehended by military police at Liege,
Belgium, on or about 26 March, 1945, -

ADDITIONAL CHARGE II: Violatlion of the 69th
Article of War, ¢

Specification, In that # % % having be placed
: _ In confinement at 24 Infantry Division . .
o Stockade on or about 15 February, 1945, 4ij,
- at MNunsterelfel, Germany, on or about -
9 March, 1945, escape from sald confinement
before he was set at llberty by proper -
authority.

He pleaded not gullty and, all of the members of the court
present at the time the vote was taken concurring, he was
found guilty of all charges and specifications. Evidence
was introduced of one previous convictlon by summary
court for absence without leave for three days in violation
of Article of War 61. 'All of the members of the court .
present at the tlme the:vote was taken concurring, he was:
sentenced to be dlshonorably discharged the service, to
forfelt all pay and allowances due or to become due, and .
to be confined at hard labor, -at such place as the review-
Ing authorlty may direct, for -the term of hls natural life,
The reviewing authority approved the sentence, designated

_ the Eastern Branch, Unlted States Disclplinary Barracks,
Greenhaven, New York as the place of confinement, and
forwarded the. record of trlal for action pursuant to
Artlcle of War 50% kS _

K- The evidence for the prosecution was as fOllOWS‘
' a. Original Charge ‘and Specification. Accuseds
was a staeff sergeant on 14 November 1944 in Company I, 38th
Infantry. :Its location at that time 'was not shown. fle
was one of a party of ten men who went on that date to
Vielsalm, Belglum, on a two dey pass, When the group ,
returned to thelr organizagtlion on 16 November accused was .
not present. He was not authorized to be absent beyond
'16 November (R9-10). At that time hls company was in a - -
defensive position in plll boxes in the vicinity of Prum
and "Although the situation was static, there 'was contin-
uous artillery and mortar fire and numerous patrols inltlated -

"
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by both the Germans and ourselvea. The casualties were
. light, but regular" (R14). Accused voluntarlly returned
to military control at Paris, France, on 14 December 1944
(R8 Pros .Ex."No.l" ). -

b. Additional Charges I and II and specifications
thereunder. -On 9 March 1945 accused was in confinement at
the 2nd Infantry Division Stockade in Munstereifel, Germany
(R16,21). _About noon his sbsence was discovered. A roll
call and search of the stockade area falled to reveal his
presence. He had not been released from confinement and
was not authorized to be absent (R17,19). He was apprehended
by milltary authorities at Liege, Belgium on 26 March 1945 .
(R8; Pros .Ex."No.1")., .

4, After being advised of his rights, accused elscted
to remain silent (R22). No evlidence was introduced in his
behalf. , -

5+ ae. Under the orlginal Charge and Specificatlon,
1t was shown that accused absented himgelf while away
from his organization, which he left properly at a place
not disclosed 14 ‘November 1944 on a two day pass. On or
about 16 November when he was required to return to duty,
hls company occupled a defenslive position of a hazerdous
nature in Germany. There was no evldence that accused
was aware of this fact at the time his unauthorized absence
commenced. There 1s therefore no evidence to_support a
finding that he absented himself with intent to avoid
hazardous duty. The questlion presented 1s whether this
- ahsence without propser leave from Vielsalm, Belglum, on
16 November 1944 terminated by a voluntary return to
military control at Paris 28 days later was such a pro-
longed absence as would justify the court "in 1nferrin§
from that alone an intent to remain permanently absent
(MCM, 1928, par.130a, p.l43). In CM ETO 1629, O'Donnell
in which accused was charged with Jdesertion and the evidence :
‘disclosed that hls absence without leave extended for -37 :
days and was termlnated by his voluntary surrender to
military'control, the court found him gullty as charged.
The Board of Review in holding the record legally suffi-
clent, stated as followa' e

"When there was submitted competent proof

of a subatantial nature that accused was
absent without leave for 37 days from

- his organlzation in England under exlst-

ing conditions, the burden was cast upon

him to go forward with the proof -~ the-
tburden of explanatlon! - and to siow

that, during the perlod of his unauthorized

ué’
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absence he intended to return to the
~service (CM ETO 1317, Bentle CM ETO
527, Astrella). Although he took the
stand under oath snd was not only gilven
every opportunity to explaln hla absence
without leave, but was also repeatedly
interrogated with reference thereto, he
. pointedly refused to offer eny explana-~
“tilon whatsocever, save only that he
mlissed hls train on hils asttempted return
to his station after the explration of.
hias pass. Such fact alone i1s wholly in-
adequate to defeat the inference of
Intent not to return, a reasongble and
- Just- Inference to be drgwn from the -
prosecution's evidence. The l1lssue a3
to whether the accused was gullty of
desertion In remaining sbsent without
leave under the clrcumstances was one of
fact to be declded by the court ‘upon all
: of the evidence 1n the case"

In CM ETO 1667, S 1cocch1 accused, statloned 'in Northern
Ireland, falled Eoz'efurn from a nine’ day furlough, which
authorized‘him to visit "some point .in England, Scotland
or Wales", He remsined absent for 22 days when he was
apprehended by a sergeant of the Criminal Investigation
-Division, in a room with a woman in London. He was in
uniform, correctly identified himself and admitted he was
sbsent without leave., At the trisl, accused .elected to
remgin silent, The court found him.gullty as charged.,
"‘The Board of Review held the record legelly sufflcient to
support only so much of the findings of gullty as involved
~conviction of thé accused of absence without leave in viola- -
”~t10n of Article of War 61. _
AN : .
In the Instant case, there was no evlidence showing
where accused's orgsnization was located when he left on
pass with other enlisted men and none indicating that at
that tlme there was any hazardous duty to be anticlpated..
In accordance with the Spicocchl case, supra, and the .
authorities therein cited, the Board of Review is of the
'opinion that accused's unauthorized absence under the
circumstances shown, terminated in 28 days by his voluntary
surrender in Parls, was not such a prolonged absence as to
justify the court in inferring from that alone en intent
to remain permanently absent. In this instance, there
wad no evidence tending to shos a motive for desertion.or
tending to show that prlor to going ebsent without leave
accused stated that he was golng to desert, ,or sufficient
evidence from which the court could reasonagbly infer that

1
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he intended not to return to the military service. The
facts are entirely consistent with innocence of desertion '
and there is no material evidence to sustaln a finding

of gullty of desertion, but sufficlent only, in the
opinion of the Board of Review, to support a finding of
gullty of the lesser Included offense of absence without
leave in violation of Article of War 61.

b. As to Additional Cherge II and Specification,
although the evidence 414 not dlsclose clearly what
restraint was included within the confinement described as
"the stockade", it was apparent that at the time he freed
himself from such restraint "the stockade™ was patrolled by
guards (R18). Even 1f accused mey have effected hisa
escape by stealth rather then by force hls offense was
none the lesa an escape from conflnement wlthin the meaning
of Article of War 69 and the evlidence supports the court's
findings of guilty (NCM, 1928, par.l39a, p.,153; CM ETO 3153,
Van Breemen). .

c. Regarding Additlonal Charge I end Specificatlion,
‘the evldence of accused's escape from conflnement in lMunster-
elifel, Germany, and his apprehension by military suthoritles
In Lliege, Belgium, 17 days later on 26 March 1945 was
suf ficlent under the circumstances to support the court's
findings of gullty (ClM ZTO 7379, Xalser; CNM ETO 9333, Odom) .

6., The charge sheet shows that accused 1s 21 years
of age and that he was inducted 19 November 1943 at Oklahoma
City, Oklahoma to serve. for the duration of war plus six
months« He had no prlor service. .

7. The court was legally constltuted and had jurls-
diction of the person and offenses. No errors injuriously '’
affecting the substantial rights of accused were commltted
during the trial. The Board of Review 1s of the oplnion
.that the record of trial is legda 1y sufficlent to support
the findings of gullty and the sentence,

8. The penalty for desertion In time of war ls death
or such other punlshment as a court-martlial may direct
(AW 58). The designation of the Eastern Branch, United
States Disclplinary Barracks, Greenhaven, New York, as the
place of confinement 1s proper (AW 42; Cir.,210, WD, 14 Sept.
1943, sec.VI, as amended).

Judge Advocate
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Branch Office of The Judge Advoca.te General
with the
European Theater of Operations
APO 887

BOARD OF REVIEW NO, 2
CM ETO 13178

UNITED STATES NINTH UNITED STATES ARMY
¥ Trial by GCM, cenvened at Rheydt,
Germany, 9 April 1945, Sentence
Privates First Class CHARLES as to eachs Dishonorable discharge,
W, O'NEIL (32932436) and ; total forfeitures and confinement
GECRGE B. TWEEDY (32924210), at hard labor for 1life, United
and Privates WILLIAM E, EWING - States Penltentiary, Lewisburg,
(35167783), RUFUS N. CASEY - Pennsylvania,
(33725452) end MACK SHFLVIN . '
(34151233), a1l of Company C,
18Lth Engineer Combat Battalion,. ) .

mLDING by BOARD COF REVIEW NO, 2 -
VAN BENSCHOTEN, HILL and JULIAN, Judge ddvocates

. l, The record of trial in the case of the soldiers named above has

. been examined by the Board of Review and the Board submite this, its holde
"ing, to the Assistant Judge Advocate Gemeral in charge of the Branch .
"Office of The Judge Advocate General with the Em'Opean Theater cf Operations,

2. Accused were tried upon the following cha_rges and apecifications:
’ O'NEIL
. CHARGE: Violation of the 924 Artiglo of Ware

: Speciflcatlon: In that Private First Class Charles W,
O'Neil, 184th Engineer Conbat Battalion, did, at
or near Krefeld-Forstwasld, Germanmy, on or t.bout
11 March 1945, fercibly and feloniously, against
her will, have carnsl knowledge of Frau Gertrude
Peterﬂ.

13118
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CHARGE: Violation of the 92d Article of MWar,

Specification: In that Private Willism E, Ewing,
184th Engineer, Combat Battalion, did, at
or near Krefeld-Forstwald, Germany, on or about
11 March 1945, forcibly and felonlously, against
her will, have carnal knowledge of Frau Marla
Tillmanns o

. CASEY
CHARGE: Vielatlon of the 92d Article of War,

Specifications In that Private Rufus N, Casey, 184ith-
Engineer Combat Batialion, did, at or hear Krefeld- -
Forstwald, Germany, or or about 11 March 1945, '
foreibly and feloniously, against her will, have
carnal lmowledge of Frau Gertrude Peters,

CHSRGE: Violation of the 92d Article of War,

Specifications In that Private First Class George B,
Tweedy, 184th Engineer Combat Battaliom, did, at
or near Krefeld-Forstwald, Germany, en or about
11 March 1945, foreibly end feloniously, against
her will, have earnal knowledge of Frau Meria .
Tillmnnl. . .

SHILVIN .
CHARGE: Violat:lon of the 924 Lrticle of War.

- Specification: In that Private Mack Shelvin, 184th

‘ Engineer Combat Battalion, did, at or near

) Krefeld-Forstwald, Germany, on or about 11 March
1945, forcibly and felomiously, sgainst her will,
have carnal knowledge of Frau Gertruds Psters,

Bach sccused pleaded not guilty and, all of the members of the court
present when the vots was taken concurring, each was found gullty of

his respective Charge and Specification, Evidence of previeua con-
victions was imtreduced as follows:3cof accused O'Keil, one by special -
c¢ourt-martial for seven days' shsence without leave and two by summary.
comrt for one day each; one of accused Cssey by summary court for -
absence without leave for twe days; two of accused Shevlinm by summary

. o 13178
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court for seven and three days absence without leave, all in vio-

lation of Article of War 61, No evidence was Ilntroduced of previous
convictions of elther accused Ewing or Twesdy. All the mesmbers of the
court present when the vote was tsken concurring, each accused was
sentenced to be hanged by the neck until dead. The reviewing authority,
the Commanding General, Ninth United States Army, approved each sentence
but recommended that each sentence be commuted to dishonorable discharge,
forfeiture of all pay and allowances due or to become due him, and cone
finement at hard lsbor for the term of his natursl 1ife, and forwarded
the record of trial for scticn wndér the provisions of Article of War
/8« The confirming guthority, the Ccmmanding General, European Theatsr
of Operations, confirmed each of the sentences but, owing to special
circunstances in each case and the recommendation for ¢lemency by ths
convening authority, cemmmrted each sentence to dishonorable discharge
from the service,-forfelture of all pay and allowances due or to becoms
due,and confinement at hard lebor for the term of each of their matural
lives, deslgnated the United States Penitentiary, Lewisburg, Pennsylvania,
a8 the place of confinement, and wlthheld the order directing the axgw
cution of the sentences pursuant to Article of War 504, -

3'.‘ In brief the preaecution'l evidence iss

 Frau Mar e Balz of Krefeld-Forstwald, Germany, identified
all five accused &Il;) and then later limited this identificatiom to
Shelvin, Tweedy and Casey (12)s She testified that three of them, she
wag not sure which onea, cams to her house about 2:00 oclock on the
afternoon of 11 March (1945) and asked the way to St. Tonis (R10,12),

At that time her two daughters, Maria, 18 years old, and Gertrude, 24 ,
years old, and a Frenchman were there. Gertrude was.the taller daughter.
dccused remalned about five minutes and lefty All of them came to the
house about 7330 that evening (R11l), and "sort of invited themselves in",
Inside they split up, two went into her bedroom, one was sitting in the
living room, one by ths door snd ons was holding them in the living

room with his pistol (R12), Two soldiers sat on a bench with ths older .
daughter, cns holding a pistol to her chest and then pushed her along against
her will into the bedroom, The other dsughter was holding onto her mother
‘and was afraid, but cne soldier hit her over the head with a club and

pushed her'also into the bedroom.. When the mother looked Into the bed=

room, a soldier polnted a pistol at her and she thought he was going to

" kill her, The mother then left and went to a neighbor but found them”

in bed and she then heard the soldiers legving (ma; She testified

that the daumghters were cryizg (R14) very hard (R16) when they wert to

the bedroom and when she retwrmed from the neighbora, told her they had )
had sexual intercowrse, Thsy were in a nervous and distressed conditiom .
(R14)e There were four soldiers in the bedroom with the two girls and
afterwards the fifth went in and that i1s when she went to the noighbor'a.

. Thay were at the house about an hour (RU»). ]

. 13173
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, The Frenchman who was at the house in the afiernoon when the
‘soldiers came was a liberated war prisoner and had gone home at the
time of the trial (R13-14)e _ Co

o Gertrude Peters, the older and taller daughter (R18), identified
accused Casey and Ewing as two of the three socldlers who were at their
house at 3:00 o'elock the afternoon of 11 March 1945 and told a story *
similar to that of her mother (R19), The same two and three others rew
turned at night, She identified the five accused positively, Tweedy
first approached her and she refused him and & second soldier, 0fNeil,
came up and when she *refused myself further and further, the soldler
loaded his pistol", end they both held her (R20-21) by the wrists, (R22)
and forced her to the bedroome She sald, "No® and started crying and
then O'Neil end Casey tossed her on the bed (R20,21), took her pants - -
off "and I was still refusing them but I could not % * # they raped me",
O'Neil first got on tep of her (R22) and she "was trying to oppose him
but I could not® snd his penis entered her female orgsn agzainst her cen-
sent, When hs got through, he held her until Casey came on her and
without her consent completed intercourse with her, his' pemis entering -
her female organ (R23), When he finished she got wp but the second ene
steyed gnd Shelvin came 1in, also completing intercourse with her without
her consent; his penis entering her female organ, They then discovered
that her mother was gone.' Her sister Maria was brought into the same
bedroom (R24) on the same bed and {weedy was first on top of her while
the two girls lay beslds each other, The other seoldlier who got on

Maria thten was Ewing (R25), Maria was crying while on the bed beside
here There was no light in the bedrcom but the soldiers had flashe -
lights, They wers in the bedroom sbout 20 mimutes (R27,31), She further
?eat:;.fied that she had not had her "periodic sicknesa" since 2 February
“{R32)e " ' : I

 Marls Tillmans testified that she kmew the five accused (R32}
and had first seen them in her parents' home. She identified Ewing
and Casey as two of the three soldiers who were at the house on the
afternoon of 11 March 1945 and who returned with O'Neil, Tweedy and
Shelvin that night, Her story was similar to that of her mother and
sister. She testified O'Neil pointed the pistol at her sister end
forced® her sister into the bedroom., Ewing and Casey then hit her
with a wooden Club (R33-34) over the head (R39) and "forced® her into
the bedroom despite her protests and crying (R33-35)e They "tossed®
.her ontc the game bed with her sister whom she could see they wers
holding and having intercourse with, She testified O'Neil was the
f£irst having intercourse with her sister (R36540), but it was dark and
she could not identify the other two although she knows there were
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three, Her sister "was opposing them and cried very loud", They

put her on the bed against her will and Ewing "forced" her legs

apart and had sexual intercourse with her, his penis entering her
female organs, When he finished, he held her and Tweedy had interw
course with her, she "could not help myself® and "didn't want it®
(R36-37), He had his penis inside her sexual organ but did not complete
the act when they discovered her mother had left. She testified she

" was in the room sbout 45 minutes and that the flashlight was the only
1light (R37-39),

First Lieutenant Peter J, O'Neil, 5th Armored Division,

Military Police Platoon, identified all accused, testified that he
investigated the alleged rape and on the 17, 18 March took signed
statements from each of accused after they had been first fully adviesed
of their rights, The statements were admitted in evidence as against -
only the maker of each (R41«42)s O'Neil in his statement (Pros Ex,1)
stated that on Sunday, 11 March 1945, after evening chow, Casey, &
"~ truck driver, asked 1f he wanted to go with him end Ewing, Casey knew
whera there were two "good looking chicks and some cognac® and if he
wanted to go, to get on the truck which was parked outside, Two other
~men, Shelvin and Tweedy, rode with him in the back of the truck, which
was a "2% ton 6x6" named Dorothy. It was driven by Casey, Ewing riding
in front with him, The truck was parked off the road and just beyond
the house they entered, -All five were armed with M-l rifles except
OtNell who had a .45 automatic plstol, Cesey earried also, in his :
rear pents® pocket, a foot long wooden handled whip with leather thongs
also 8 foot longe, They knocked on the door and entered when it was -
. opened, There were two girls 18 or 19 years old, an old lady 42 or 43 -
"years old, a amsll boy 1l or 12 years old and a Frenchman about 40,
~ Casey and Shelvin drank a little cognac the man produced, Tweedy them

_ asked the taller of the two girls to "gig zip" and she refused. Ewing
. - was in a corner asking the smeller girl for the same thing end she also
- refused and went to her mother, Casey tried pullimg on the taller girl
and hit her on the shoulder with his whip and when she still resisted,
O'Neil walked over to her and loaded his pistol in fromt of her, took
her arm and when she wouldn't come, again loaded his pistol,. He then
took hold of her and got her inte the bedroom, Casey following with
the flashlight as there was no other light, He t6ld her to lay back on
the bed and pulled up her dress and touched her pents, motioning for -
her to také them off, which she did, He placed liis belt and pistol on
a chair nesr the bed, wnbuttoned his pants and had intercourse with
her, not having a rubber, PEwing got the smaller girl into the room and
- on the bed opposite to them, Casey was telling him and Ewing to hurry,
~ He finished and Casey was on the tallér girl before he (0fNeil) left
the roome Tweedy went into the room a few mimutes after 0'Keil left :
. and sbout five. mimuites later Shelvin went in, Shortly after that a door
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slammed and O!'Neil noticed that the mother was gone, He yanked

his gun out and ran into the kitchen where he could hear her hammer-
ing dnd héllering next door., Hs retwrned and "told the boys to hurry
up" and Casey also tried to hurry them while O'Neil "stayed with the
old guy who seemed to be French and still had w gun out¥, 'l'hey then
a.ll left, hm'ried.ly by the truck,

Ewing's statement (Proa.Ex.Z* M2-43), Casey's gtatement
(Pros.ExoB, R.3-44), Tweedy'e statement (Pros Exl; Ri4~45) and
Shelvinfs statement (Proa.Ex.5, R45-47) were likewise admitted in evi-
dence and read to 'l:he courte ,- .

Ewingts statement wag about the same as O'Eeil's., He stated -
"The pecple were scared vhen we entered Charles O'Neil stood in the
doorway with his pistol out to see that no one left or entered the -
roon®, He told of "£inally" getting the smaller girl inte the bedroom
where he "layed her down ox the bed"™ and had intercourse with her,
hurriedly leaving when O'Neil said "Mamma was gone", He left his gun
belt behind and next morning Casey and another socldier returned to .
the house for it but reported it not there (Pros.Ex.z). o :
L J
~ Casey'a story was similar to O'Neil's. He told of strildmg
the taller of the two girls with a whip when she refused te "sig zigh
and ‘of O'Neil cocking his gun twice to help persuade her and of his
finally grabbing her and pulling her off the chair while she was cdlle
ing to her mother who was afraild of doing anything "on sccount of the
guns®, He got on the larger girl when OfNeil got off, Ewing being on the
. emaller girl along sids, Shelvin followed Casey and Tweedy was waiting
‘for Ewing to finieh, Shortly they all left in histruck, Ewing had:
left his belt behind but Casey did not want to go back, but finally
went back within a dblock of the place to show another aoldier whero
to go for the belt but he failed to find it (Proe.Rx.B).

)- : Tweedy told a simjlar story (Prox.Ex.4) as did Shelvin (Proa.
' Rx.5 L2 :

- 4. The righta of accused as witnesses were explained to ‘them :
: and Ewing, Shelvin and Casey t.estified under oath. OfKeil and Tweedy
. remained ailent (R69). o A , - :

Ering, Shelvin and Caaey told much the same story as In thelr
written statemerits except to deny the use of any force or thredte, They -
admitted being armed (R49-50,54,56,58,60,64)s Ewing seid it was about.
dark when they went back in the even.ing. The taller girl went into the

~ _room; He followed hers The smaller one removed her pants, lay on the
" bed and completed the act of intercourse without any force, He did not

-
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‘see 0'Neil wave his pistol or intimidate the people (R50-51), Shelvias
sald -O'Neil loaded and cocked his pistol, and that Casey hit the amller
girl with a whip (R58). 411 of the three testifying denied the use of .
force and insisted that 'the girls were willing and did not object to
their attentions, They admitted the girls called "mazma® while go

into the bedroom but insisted the mother modded her head yes (m.9-61§§ |
_ Mrs, Bals on being recalled, denied nodding her head affirmatively whem : -
accused were attempting to get her daughtera into the bed.roon, indicating ,'
that such act was all right (1169). N ‘

5. ¥Repe is the unlavd‘ul carnal howledge of a
C woman by force and without her conaent' '
((I0Y, 1928, parels8, pel65)s. - . -

o 'A11 of accused admitted the acts of mtercom'se. While all

were armed and in their statements variously admitted that the peopls
were scared, that a pilstol was cocked in front of one of the girls and -
that both were pulled and "persuaded® to go inte the bedroom, the three
accused who testified denied that any force and coercion was used and ine’
glsted that the acts done were with consent of the mother and not only
this comsent but with the consent and active cooperstion of both the
girls, The only questlons are that of consent and whether the requisite
force was 'shown. The court had the opportunity to observe the witnesses
and the duty to pass upon their credibility, They were not convineced -
by defendants! various conflicting storles and preferred to believe the
prosecuting witnesses whose stories are more plausible and consiatent
with admitted physical facts, There is very substantial evidence im
support of all the essential elements of the offenses charged and im

such cases ths findings of guilty by the court will not be disturbed

(CM ETO 503, Richmond; CM ETO 11971, Cox et al)e

6o " The charge sheets show that O'Neil is 20 years, two months of
age and without prior service was inducted 19 May 1945 at Fort Niagara,
New York; that Ewing is 26 years, two months of age and without prior .

. service was inducted 29 September 1941 at Fort Benjamim Harrison, Indiana;
that Casey is 35 years, eight months of age and without prior service was
induoted 21 May 1943 at Fort George G. Meade, Maryland; that Tweedy is

2/, years, three months of age and without prior service wes inducted 26
‘Mey ‘1943 at Fort Dix, New Jersey; and that Shelvin is 22 years, tem months
of age and without prier service was inducted 20 Septerber 1941 at Camp
Shelby, M.aa:lsaippi. ‘

7. The court was lega.lly constituted and had jurisdiction of the
persona and offenses.  No errors injuricusly affecting the substantial
rights of any of the accused were committed during the trial, The
Board of Review 18 of the opinion that the record of trial is legally
, sufficlent to support the findings of gullty and the: aentenco of each’

accnsed.
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8« The penalty for rape is death or life ilpriaonnent -a8 the -
courtsmartial mey direct (AW 92). Confimement in a pemitentiary is
authorized upon comviction of rape by Article of War 42 and sections
278 and 330, Pederal Criminal Code (18 USCA 457,567). Designation
of the United States Penitentiery, Lewlisburg, Pennaylvania as the
place of confinement is proper (AW 42, Cir.229, s 8 Jnne 191.4, ‘
soc.II, parl.lh(l. 32). - ,

W Judge Advoca‘be

» » Judge ldvocate E
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1st Ind.

“War Department, Branch Office of The Judﬁe Advocate General with
the European Theater of Operations. 13 JUL 1945 TO: Command-
ing General, United States Forces, European Theater, APO 887, U. S.

Armoy. . v . -

l. In the case of Privates First Class CHARIBES W. O'NEIL
(32932436) and GEORGE B. TWEEDY (32924210), and Privates WILLIAM
E. BHING (35167783), RUFUS N. CASEY (33726452) and MACK SHELVIN
(31151233), all of Company C, 184th Engineer Combat Battalion,
attention is invited to the foregoing holding by the Board of
Review that the record of trial is legally sufficient to support
the findings of guilty and the semtences as commuted as to each
accused, which holding is hereby approved. Under the provisions
of Article of War 503, you now have authority to order exscution .
of the sentences. ‘ e

2. VWhen copies of the published order are forwarded to -
this office, they should be accompanied by the foregoing holding -
‘and this indorsement. The file number of the record in this office"
is CM ETO 13178. For convenience of reference, please place that °
nutber. in brackets .at the end of the order: (CM ETO 13178). -

S Sy by
: E. C. MeNEIL,

| Brigadier Geperal, United States Amy,
~.Agsistant Judge Advocate General, -

accused CASEY, sentence as commited ordered executed, GCIMO 277, ETO, 20 July 45).
accused O'Niil, sentence as commuted ordered executede GCMO 278, ETO 20 July 45).
sccuged TWEEDY, sentence as commuted ordered executed. GCMO 279, ETO, 20 Julyi5).
acoused ENING, sentence ‘as commited ordered executed. GCMO 280, ETO, D July 45). -
sccused SHELVIN, sentence as commited ordered executed, GCMO 281, ETO, 20 Mly 45).
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Branch Office of The Judge Advocate General

with the
European Theater
APO 887
BOARD OF REVIEW NO. 1 ) 20 SEP 1945
CM ETQ 13199
UNITED STATES g 9OTH INFANTRY DIVISION |
Ve ) Trial by GCM convened at Nabburg,
; Germany, 31 May 1945. Sentence:
Private MATTHEY J. GOLEJ . Dishonorable discharge (suspended), -
(42106505), Company I, . ) total forfeitures and confinement
‘358th Infantry ) at hard labor for 7 years. Delta
) Disciplinary Training Center, les
)  lilles, Bouche du Rhone, France,

HOIDING by BOARD CF REVIEN NO. .
BURRON STEVENS and CARROLL, Judge Advocates

S 1. 'Ihe record of trial in the case of the sq@ldier named above
thas been examined in the Branch Office of The Judge Advocate General
with the European Theater and- there found legally insufficient to '
support the findings and the sentence. The record of trial has now
been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of
sald Branch Office. , A J

2. Accused was tried upon the following Charge and Specifica—
tion: -+ : ) ’ ‘

CHARGE: Violation of the 6lst Article of Var.
Specification: In that Private Matthew J. Golej,

. Company I, 358th-Infantry, did, without .

proper leave, absent himself from his organization
at Lascheid, Belglum, from about 27 Janua.ry

He pleaded not guilty to a.nd was found guilty of the Charge and
Specification. No evidence of previocus convictions was introduced.
He was. sentenced to be dishonorably discharged the service, to for- .
feit all pay and allowances due or to become due, and to be confined
at hard labor, at such place as