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UNITED STATES 10TH ARMORED DIVISION

Ve Trial by GCM, convened at Metz, ¢
France, 23,2, January 1945. Sen=-
tence as to each accused: Dishon-
orable discharge, total forfeitures
and confinement at hard labor for

20 years. Federal Penitentiary,
Atlanta, Georgia.

Staff Sergeant LAUREN H., HEWITT
(32939736) and Technician Fifth
Grade MARSHALL D. NASH (35146030),
both of Battery A, 796th Antiair-
craft Artillery Automatic Weapons
Battalion (SP)

N e s N N St o o Nt

HOIDING by BOARD OF REVIEW NO, 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldiers named above
has been examined by the Board of Review.

2. Accused were charged separately and tried together with
their consent upon the following charges and specifications:

HEWITT
CHARGE: Violation of the 93rd Article of War.

Specification 1: In that Staff Sergeant Lauren H
Hewitt, Battery A, 796th Antiaircraft Artillery
Automatic Weapons Battalion (SP), did, in con-
junction with Technician 5th Grade Marshall D
Nash, Battery A, 796th Antiaircraft Artillery
Automatic Weapons Battalion (SP), at Glatigny,
France, on or about 13 January 1945, unlawfully
enter the dwelling of Joseph Hoog, with intent
to commit a criminal offense, therein, to wit:

rape.
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Specification 2: In that # % % did # * * at Glatigny,
France, on or about 13 January 1945, unlawfully
enter the dwelling of Joseph Hoog, with intent
to commit a criminal offense, therein, to wit:
sodomy.

Specification 3: In that % # # did * * ¥ at Glatigny,
France, on or about 13 January 1945, with intent
to commit a felony, to wit rape, commit an assault
upon Anna Hoog, by willfully and feloniously
striking her with his fists, and throwing the said
Anna Hoog upon the ground.

Specification 4¢ In that #* * % diq % ®* % at Glatigny,
France, on or about 13 January 1945, by force
and violence, and by putting her in fear, felonious-
ly take, steal and carry away from the presence of
Anna Hoog, the property of Joseph Hoog, value
about $743.05,

Specification 5: In that % % % did ¥ % ¥* at Glatigny,
France, on or about 13 January 1945, with intent
to commit a felony, to wit, sodomy, commit an
assault upon Anna Hoog, by willfully and felonious=~
ly dragging the said Anna Hoog into a barn and
holding her on the ground for the purpose of
committing sodomy.

NASH

CHARGE I: Violation of the 93rd Article of War,

Specification 1¢ In that Technicien Fifth Grade Marshall

D Nash, Battery A, 796 Antlaircraft Artillery
Automatic Weapons *Battalion (sP), did, in conjunction
with Staff Sergeant Lauren H Hewitt, Battery A,
796 Antiaircraft Artillery Automatic Weapons
Battalion (SP), at Glatigny, France, on or about

13 January.1945, unlawfully enter the dwelling

of Joseph Hoog, with intent to commit a criminal
offense, therein, to wit, raps.

Specification 2: In that ¥ * % did * * % at Glatigny,
France, on or about 13 January 1945, uplawfully
enter the dwelling of Joseph Hoog, with intent to
cormit a criminal offense, therein, to wit
sodomy .



Qs T
(3)

Specification 3: In that # * ¥ did ¥ # ¥ at Glatigny,
France, on or about 13 January 1945, with intent
to commit a felony, to wit rape, commit an assault "
upon Anna Hoog, by willfully and feloniously
striking her with his fids, and throwing the said
Anna Hoog upon the ground.

Specification 4: In that * % ¥ did ¥ ¥ % at Glatigny,

. France, on or about 13 January 1945, by force and
violence and by putting her in fear, feloniously
take, steal and carry away from the presence of
Anna Hoog, the prOperty of Joseph Hoog, value.
about $743.05.

Specification 5: In that * * % did * % * at Glatigny,

. France, on or about 13 January 1945, with intent
to commit a felony, to wit, sodomy, commit an
assault upon Anna Hoog, by willfully and felonious-
1y throwing the said Anna Hoog upon the ground,
dragging her into a barn, and striking her upon
the face, hands and chest for the purpose of

: committing sodomy.

CHARGE II: Violation of the 96th Article of Var.
Specification 1: (Finding of not guilty)

Specification 2: In that * % * did, at Glatigny,
Ffance, on or about 13 January 1945, wrongfully
strike Joseph Hoog on -the head with his fists.

Each accused pleaded not guilty to all charges and specification
preferred against him. Accused Hewitt was found guilty of the
Charge and specifications preferred against him. Accused Nash
was found not guilty of Specification 1, Charge II and guilty of
all other charges and specifications preferred against him. No
evidence of previous convictions was introduced against either
accused. Each was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due,
and to be confined at hard labor, at such place as the reviewing
authority may direct, for 20 years. The reviewing authority, as
to each accused, approved the sentence, designated the Federal
Penitentiary, Atlanta, Georgia, as the place of confinement, and
forwarded the record of trial for action pursuant to Article of

War 503,

3. It is unnecessary for the purpose of this holding to
recite the facts of this atrocious case. Prosecution's evi-

-3~
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dence sustains in a most substantlal manner the findings of guilty
as to each accused,

4. Each accused, after receiving an explanation of his
rights, elected to be sworn as a witness. Their testimony and
the defense evidence had for their object the exculpating of
accused of the offenses charged on the ground of their intoxica-
tion. Captain Ernest L. Munday Jr., 1st Liatenant John R. Wal=-
bridge and lst Sergeant Walton S. Winder, all of accused's
unit testified as to the good reputation of Hewitt and Nash., .

‘5. The issue whether accused were sufficiently intoxicated
to prevent their entertaining the specific intents requisite to
constitute the offenses alleged was one of fact for the determination
of the court. As there is competent, substantial evidence that
each accused was capable of entertaining at the time of the commission
of the offenses the required specific intent, the court's findings
will not be disturbed by the Board of Review upon appelhte review
(CM ETO 2007, Harris, and authorities therein cited).

6. The court convened at Metz, France. The trial judge
-advocate announced his intention of elling Mrs. Anna Hoog, age
66, the victim, as its first witness and stated that Mrs. Hoog's
physical condition made it impossible for her to be present in.
court. He requested it "to move" to Mrs. Hoog's home at Glatigny,
France, to receive her testimony. The president of the court
inquired of defense counsel if he had any objection. He replied
in the negative. Thereafter, the personnel of the court, prose~
cution, defense, accused, and.reporter re-assembled at Mrs, Hoog's
home. The trial judge advocate then addressed the court as follows:

‘nIf it please the court, I would like the court *

to view the premises of Mrs. Anna Hoog. There
are certain features of the premises which the
prosecution would like to direct the court's
attention. And if during the trial the features
that have no bearing on the case, willbe stricken
from the record" (R1l).

The president of the court asked defense counsel if he had any

-~ objection to the court "viewing the premises". He replied in

the negative. Thereupon the trial judge advocate called the court's
attention to various objects, features and conditions at the situs.
_ of the crime (R12).

Pursuant to the special orders appointing the court, the
president thereof could fix the time and place for the court to
assemble. In view of the reason advanced by the trial judge advo-~
cate, it was not an abuse of discretion for the president to recon-
vene the court at Mrs. Hoog's bedside. Her home, however, was
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also the scene of the crimes, and the court, though it did not
convene thers for that purpose, was asked to "view the premises®
and thereafter to receive Mrs, Hoog's testimony. The Board of .
Review has heretofore disapproved the practice of receiving
testimony at a "view of the premises" (CM ETO 3162, Hughes, and
cases therein cited). However, in the instant case, the court
properly re-assembled to teke testimony at Mrs. Hoog's home in
deference to her infirmities and undoubtedly also motivated by
a desire to ascertain all the facts of the case. In so doing it
could not escape viewing and observing the situs of the crimes,
Defense counsel consented to the practice followed, and it
clearly appears from the record of trial that none of the sub-
stantial rights of accused were injured thereby. The Board of
review concludes that it was not error for the court to receive
Mrs., Hoog's testimony urder the circumstances related nor to
"view the premises" as an incident of its presence in the victim's
hone, -

7. The record of trial contains competent and substantlcal
evidence to establish the guilt of each accused of all the offenses
of which they were found guilty. It is unnecessary to decide
whether specification 1 and'2 or 3 and 5§ of Charge I as against
each accused are multiplicitous, since the penalty imposed is
within the authorized maximum for the nost serious offense alleged,
i.e. assault with intent to commit rape (MCM, 1928, par.80, p.67;

 par.l04ke, p.99; C£: CM ETO 78, Wgttgg’?

8. The charge sheets shows that accused Hewlitt is 27 years
11 months of age. He was inducted 29 May 1943 at Delhi, New York.
Accused Nash is 24 years and 11 months of age. He was inducted
7 June 1943 at Indianapolis, Indiana. Each was inducted to serve for
the duration of the war plus six months and neither had prior
service.

‘9., The court was legally constituted and had jurisdiction
of the persons and offenses. No errors injuriously affecting the
substantial rights of either accused were committed during the
trial. The Board of Review is of the opinion that the record of
trial is legally sufficient as to each accused to support.the
findings of guilty and the sentence,

10. Confinement in a penitentiary is authorized for the
offense of assault with intent to commlit rape by Article of War
42 and section 276, Federal Criminal Code (18 USCA 455). The
same article of war authorizes penitentiary confinement upon
conviction of two or more acts or omissions, any of which 1s
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punishable by confinement in a penitentiary. The designation

of the Federal Penitentiary, Altanta, Georgia, however, should
be changed to the United States Penitentiary, lLewisburg, Pennsyl-
vania (Cir.229, WD, 8 Jun, 191.1., sec.II, pars.m(k), 3b5

4, Judgo Advocate

?W (’7\4/’4 e LIPS Judge Advocate

_%@/Z O‘ﬁ;«%/}//t Judge Advocat';o




CCLIITITIAL
(1
Branch 0fflce of The Judge Advocate ‘General
, " “with the

European Theater of Operations
AP0 887

BOARD OF REVIEW NO. 1 16 MAY 1245
CM ETO 7209
NORMANDY BASE SECTIQN, COMMUNI-

CATIONS ZONE, EURQPEAN THEATER
OoF OPERATIONS

UNITED STATES
| .

)
)
Private L, C. Williams ) Trial- by GCM, - convened at Gran-
- (36389184), 3275th Quarter- '} ville, Mdnche, France, 1 Decem-
master Service Company ) ber 1944, Sentence: Dishonor-
) &able discharge, total forfelt-
) ures and confinement at hard
) labor for life. Unilted‘'States
) Penitentiary, Lewisburg, ’
) Pennsylvanla,

[
°

-HOLDING by BOARD OF REVIEW NO. 1 -
RITER, BURRCW and STEVENS, Judge Advocates

1., The record of trial in the case of the soldiler
named &bove has been examined by the Board of Review and
the Board submits this, 1ts holding, to the Asslistant Judge
Advocate General iIn charge of the Branch 0fflce of The '
Judge Advocate General with the European Theater of Operatlons.

2, Accused was tried upon.the following charges and
specifications:

CHARGE ;; Violation of the and Ar;ic;e of War,

Specification 1l: In that Private L. C, Willilams,
_ 3275th Quartermaster Service Company did,
at or near Annebecq, Manche, France, on
or about 15 August 1944 forcibly and felon-
lously against her will, have carnal know-
- ledge of oné Germalne Brochet, a female
‘ human belng. :

CHARGE TI: Violation of the 93rd Article of War.
Specification 1: 1In that % % # did, at or near

kb .
L’\uulu.,n .-
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Annenecq, Manche, France, at about 2300
hours, on or about 14 August 1944, un-
lawfully entér the dwelling house of
one Leon Brochet, with intent to commit

, & eriminal offense thereln, to-wit:
Assault. :

Specification 2- In that % % % did, at or
about 0100 hours on or about 15 August
1944, at or near Annebecq, Manche, France, .
unlawfully enter the dwelling house of ,
~one Leon Brochet, with intent to ¢ ommit
a criminal offense therein, to-wit
assault, _

CHARGE ITI: Violation(of the 96th Article of War.

Speciflicatlon 1: In that & 3 % did, at about
2300 hours on or about 14 August 1944
commit an assault upon Leon Brochet by
wrongfully pointing at him and threaten=-
ing end menacing him with a dangerous °
weapon, to wit a gun,

Specification 2: (Disapproved by reviewing
authority) ,

He' pleaded not gullty and, all of the membérs of the court -
present at the time the vote was taken concurrlng, was found
gullty of aIl charges and specifications., No e vidence of"
previous convictions was Introduced. " All of the members of-
the court present at the time the vote was taken concurring,
he was sentenced to‘be hanged by the neck until dead. The
reviewing-authority, the Commanding General, Normandy Base ' -
Sectlon, Communicatlions Zoné, European Theater of Opeératlons,
disapproved the finding of “gullty of Specification 2, Charge
III, approved the sentence, and forwarded the record of

. trlal for-action under Article of ‘War 48, The confirming .
authority, the Commamding General, European Théater of Oper-
ations, confirmed the sentence, but owlng to speclal ecir- "~
cumstances In the case commuted i1t to dishonorable discharge,
forfelture of all pay and allowances due or to bécome due
and confinement at hard labor for the term of accusedt!s-
.natural life, designated the Unlted States Penitentiary,”
Lewlisburg, Pennsylvania, as the place of conflinement, and
withheld the order directing the executlon of the sentence

- pursuant to Article o War so%.

"Se The facts proved by the prosecution are in sub-
Astance as follows:

-2 -
TUTINENTIAL
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At about 2100 hours on the night of 14 August 1944,
two negro soldlers came to the home of Monsieur and ladame
Brochet in Annebecq, France. Othér Americans were there,
and the two colored men left (R6). At about 2200 hours,
after the Brochet famlly had gone to bed, accused and an=-
other negro soldier struck the door with thelr rifle butts
ard broke it open (R6,7,8,10,12,14)., They went 'upstairs,
menaced Brochet and his wife with their guns and knilves,
and attempted to "take! theilr two daughters age 17 and- 15,
but Brochet "tore them" away. The girls escaped (R6,8,9,
12,13). The group moved downstalrs, and the two negroes
took Madame Brdchet outside the house and threw her on the
ground (R6,13), While his companlon guarded Brochet with
a rifle accused ldy on top of Madame Brochet, held her
about the arms, and rdped her by putting his private organ
into her (R86,7,13,14), She dld ner bést to prevent it but
was unable to do so or to escape (R7). She was very fright-
ened (R8), After being in the house about 20 minutes, the
two soldiers left (R7). '

: o The same two soldlers returned at about 0100 hours,
15 August and made an entry into the house without permis=-"
sion, which the Brochets were powerless to prevent (R8,10),
For two hours they held Madame Brochet on her hed, and she
could not get-away (R10), They left egbout 0300 hours,

15 August %R7,10,20). ~

' There was no moonlight on’ thils night, and no 1light
in the house. There was only a 1little light from the stars
(R8,9,16). ~The soldlers however;, lit . matches or lighters
to see thelr way about the house, ard Monsleur and Madame
Brochet saw’ them clearly (R9,14,15). Brochet 1dentified
accused at the trlal, but in a previous trial ¢f gnother .
case hé had pointed-out the assistant defense counsel as
thé accused (R14,16,17). Madame Brochet testified she saw
accused at 2200 hours on lionday evening, 14 August, and
again in the early hours of Tuesday morningz (R9,20,21).

When interrogated by the court she testifled that the follow-
ing Wednesday afternoon, when milltary police detained ace
cused, hils companion and another colored soldler at a house
about 400 or 500 meters from the Brochet home, she recog-
nized accused and his companion (R9,20-22). She said she
recognized -accused at first sight (R22). The Saturday -
thereafter, she recognized the two in a line of 25 or 30
colored soldlers (R22), She pesitively identified accused =
at the trial as the one who raped her, saying she récogrlzed
him "because he worried me such a long time" (R7,11,22%.

-5-
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4, "Accused, after his rights were fiully explalned to
- him, elected to maske an unsworn statement. He said that
he had been 1n the service for 23 months and was inducted
from Illinols. On the evening of 14 August, he and a
soldier naméd Palmer went to a farm house where they bought
some cognace. They were invited to sit down, did so, and
remaihed 15 or 20 minutes. They returned to camp, where he
refused Palmer's invitation to go to a U.S.0, show and weéent
- to his tent. He read his mail and.a newspdper and did not
leave the tent until 0800 the next morning,., After supper
on 16 August, he, Palmer and another soldier returned to
the same house where theéy had boight the cognhac, but the
people were not at home., They went to another house about
400 or 500 yards away, where they stayed a few minutes =
drinking clder until arrested. He saild that shortly there--
after a lady was brought to the place and identified Palmer,
but that 1t wds about an hour later before she polnted to
him (accused)., '
o No other evlidence was Introduced in accused!s
behalf, :
" Be 'The court recalled Madame Brochet,after the defense
rested and interrogated her further wlth respect to idernti-
fication (R20-22). This testimony has been noted above.

" B+ There 1is an evidentiary question ln this case as
to the admissibllity of Mademe Brochetls téstimony that
she "recognized™ accused on two. d6ccaslions soon after the
offense, He was then in custody. Followlng the liberal
and majority rule advocated by Wigmore, thils Board of Re=-:
view has held evldence of extrajudiclal-identificatlion of
persons in custody. propéerly-admissible, even though the
testimony thereof was glven by a person other thar the
1dentifying party (CM ETO 3837, Bernard W, Smith). Since-
that decislon, the Board of Review, sitting in washington,
held in a manslaughter casé, that where the only evidence
of the accused's identity was that of third persons to ths
effect that the victim identified accused by word and ‘gesture
at the stockade das his assallant, siuch evidence-was légally
insufficient to support a convietion (CM 270871, IV Bull., |,
JAG 4). The stated ground for that declsion was that such
statements ‘were hearsay, and the cited authority was
MeCdrthy v. United States (C.C.A. 6th 1928), 25 F (2nd)
8., The latter case Involved a héarsay accusation but
'not necessarily ldentiffcation (Cf. U.S. ve Fox (C.Ceh.
2nd 1938) 97F(2nd) 913). The Washington decIslon shoiild
not be construed as &n authority to prohlbit testimony by
the witness testifying in court that hé had previously
identiflied the accused in confinement or arrest, for hearsay

- 4 ,"' ‘ o
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is not then involved (Cf, U.S. v. Fox (C C.A. 2nd 1938),

97 F(2nd) 913)s The most recent holding on these points

was by the Bodrd of Revlew sitting in the European Theater
of Operations. It was held in a rape case that testimony

of "third parties as to the victim!s and her mother's identi=-
fication of the accused, by statements and gestures at a
police line parade, was not prejudlcial error where both
such identifying parties positivély ldentifled the accused
at the trilal (CM ETO 6554, Hill).

T In the Instant case, MadameBrochet did not say that
she pointed out the accused or made ey statements to him,
She testified only that she "recognized" him, obviously when
his features were fresh in her memory. The small minority,
which hold to the extremsly narrow rule that an ldentifying
witness at a trial may not give testimony as to his state-
ments and acts at an extrajudlclal 1dentificetion; admit -~
testimény of prior recognition (State ve Buschman, Mo, s
29 S.W. (2nd) 688; 70 A.L.R: 904 (1930), citing State v. S
Egbert, 125 Iowa’ 443, 101 N.W. 191; Annotation 70 A.L.R. 910).
Her evidence of mrlor recognition was therefore properly
admitted 1n evidence.

T 7. a, Specif ication, Chargé I: The evidence is not
strong, but 1s legally sufficlent. .This accused is identi-
fied by the victim as having thrown her on the ground, with
the asslstance of hls companion, and then having’ penetrated
her person against her utmost resistance, Her husband corro-
borates the testimony as to vilolerit conduct. Clrcumstances
are inconsistent with her consent, "All elements of the crime
of rape are shown (CM ETO 8451, Skipper and authorities =
therein cited). The credibility of the wltnesses as to the
accuracy of the ldentification was an lssue of fact for the
court (CM ETO 3200, Price; CM ETO 3837, Bernard W. Smith

and authorities there i 1ted).

o "be Specificatlions 1l and 2, Charge IX: It was’
proved that at about 2200 hours on 14 August 1944 the &c=-
cused’ and snother broke in through the door, and shortly
thereafter t he rape was commltted., At about 0100 hours on
15 August they entered the house without permission and com=-
mitted an assault upon Madame Brochet, 'Housebresaking 1s the
unlawful entry into another's bullding-with an intent to
commit ‘a criminal offense therein (KCM, 1928, par.l49e,
p+169). Entry, ln the first Instance by force, and in the
second without permission after the previcus demonstration
of force, was unlawful, Proof that c¢riminal offenses were

Do CNTIAL -
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committed shortly after each’ entry 1s proof that the
entrlies were with intent to commit such offenses (CM ETO
3679, Roehrborn; CM ETO 4071, Marks et al). The accused
having participated in tle unlawful acts was properly
convicted as a principal. :

" ""¢e Specification 1, Charge IIIt The testimony
shows Brochet was menaced by the lknlves and guns of the -
two offenders, and gudrded wlth a rifle while accused
raped his wife nearby. °‘The proof 1s sufficlent to sustain
the charge (CM ETO 3475, Blackwell ot al). _

8. The charge sheet shows the accused 1s 24 years
one month of age-and was Inducted 7 January 1943 at Fort
Custer, Michigan, to serve for the diratlion of the war plus-
slx months., He had no prior service.

9, The court was legally ¢ onstituted and had’ juris-‘
diction of the person and offenses, No errors injuriocusly
affecting the subiste tial rights of d ccused were commlitted

" durling the trial, The Board of Review 1ls of the opinlon
that the record of trial 1s legally sufficlent to's upport
the findings of gullty and the sentence as commuted, . .

10, The penalty for rape 1s death or life Imprisonmsnt
as the court-martial may direct (AW 92), Confinement in a
penitentiary 1s authorized upon convictlion-of rape by -
Article of War 42-and dections 278 and 330, Federal Criminsl
Code (18 USCA 457,567). The designation of the United
States Penitentiary, Lewlsburg, Pennsylvanla, as the plsce-
of confinement Is proper (Cir.229 WD, 8 June 1944, sec.IT,
parSolb(4)’ Sb). . .

Judge Advocate

. Judge Advocate
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War Department, Branch Office of The Judge Advocate General
with the Buropean Theater of Operations 16 MAY 1945

TO: Cormanding Geneéral, European Theater of Qperations,
APC 887, U. S. Army.

‘ l. In the case of Private L. C. WILLIANS (36389184),
3275th Quartermaster Service Company, attention 1s invited
to the foregoing holding by the Board of Revliew that the
record of trial 1s legally sufficlent to support the find=-
ings of guilty and the sentence &3 commuted, which holding
is hereby approved., Under the provisions of Article of’
War 503, you now have authority to order execution of the
sentence,

2. When coples of the published order are forwarded
to this office, they should be accompanied by the fore-
going holding and this indorsement. The file number of
the record in this office 1s CM ETO 7209, For convenlence
of reference, please place that riumber In brackets at the-
end of fheropders (CM ETO 7209).

' ]

A€, C. McNEIL,

br er f@eneral, United States Army,
.ﬁgais t Judge Advocate General,

( Sentence as commuted ordered executed. GCMO 194, ETO,
7 June 1945.)

{12 coples)
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
APO 887
BOARD F REVIEW NO, 2 13 APR 1945

CM ETO 7230

UNITED STATES 2ND IKFANTRY DIVISION
v. 4 Trial by GCM, convened at Dison,
Belgium, 3 February 1945. Sentence:
Private LOUIS P, MAGNANTI, - g Dishonorable discharge, total for-
(31383831), Company E, 38th feitures, and confinement at hard
Infantry ) lebor for life, United States

) Penitentiary, lewisburg, Pennsylvania.

HOLDING by BCARD QF REVIEW NO, 2
'VAN BENSCHOTEN, HILL and JULIAN, Judge Advoca.tes

1. The record of trial in the case of the soldier named sbove has
been examined by the Board of Revlew,

. 2. Accused was tried upon the foiiowing chargés and specifications:
CHARGE I: Violation of the 58th Article of War.

Specification: In that Private Louis P, Magnanti,
Company E, 38th Infantry, did at Berg, Belgium,
on or sbout 5 January 1945, desert the service
of the United States by sbsenting himself with-
out proper leave from his organization with
intent to avoid hazardous duty and to shirk im--
portant service, to wit: Combat with the epemy.
and did remain absent in desertion until he sur-
rendered himself at Verviers, Belgium, on or
about 6 January 1945.

CHARGE II: Violation of the 64th Article of War. -

-1la
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Specification: In that * % % having received a
lawful command from 1st Lt., Maxwell Snydal,
his superior officer to go with lst Lt.
Robert H, Warden to his company, did at
Verviers, Belgium, on or about 9 Jamuary
1945, willfully disobey the same,

He pleaded not guilty and, two-thirds of the members of the court present
at the time the vote was taken concurring,  was found guilty of the charges
and specifications, No evidence of previous convictions was introduced.
Three~fourths of the members of the court present when the vote was taken
concurring, he was sentenced to be dishmnorably discharged the service,
to forfelt all pay and allowances due or to become due and to be confined
at hard labor, at such place as the reviewing authority may direct, for

" the term of his natural 1life. The reviewing authority approved the sen-
tence, designated the United States Penitentiary, Lewisburg, Pennsylvania,
as the place of confinement, and forwarded the record of trial for action
pursuant to the provisions of Article of War 50%. .

3. The evidence for the prosecution shows that, on 2 January 1945,
accused was a member of Company E, 38th Infantry, which was "dug in® in
8 defensive position sbout three or four hundred yards from the enemy
lines, near Berg, Belgium (R8,14,17,24). Accused's platoon was on "Hill
577",out in front of the battallon and was under enemy artillery and mor-
tar fire (R14,24). On this date accused reported to his supply sergeant
and steted that he had been released from the hospital. He was instructed
to go to the service company to get his equipment, preparatory to re-
joining his company. The foX¥lowing day, 3 Jamuary, he was found"hiding"
in the basement of the command post theater, without having obtained his.
equipment., He was again ordered to get his equipment; and the next day,
/ Jenuary, "the same thing happened again®" (R9,10). On 5 January First
Lieutenant Edward J. Hall, his platoon leader, assigned accused to the
2nd squad, turned him over to the squad leader with instructions for him
to be taken to his position and told him to "dig in" (R13). The instruc--
tions were complied with and accused, together with two other soldlers,
began to dig a hole for a place to sleep "out in front of the line a little
bit" (R16)., Accused left presumably to get some poles to put over the
top of the foxhole, He did not return, Hls absence was reported to the
platoon sergeant who made a thorough search throughout the area, but was
ungble to find him, His absence was umauthorized (R13,16,18,21,24). An
extract copy of the morning report of Company E, 98th Infantry, was intro-
duced in evidence, without objection by the defense, showing accused's ab-
sence without leave from 1514 hours, 5 January 1945 (R23,24; Pros.Fx.2).
It was stipulated between cotmsel for the prosecution and the defense
that accused voluntarily surrendered himself to militery control at
Verviers, Belgium, on 6 Janusry 1945 (R7, Pros.Ex.l).

On or sbout 8 January,accused was examined by Captain Luther W,

CONFINENTIAL
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Chesney, Medical Corps, who found nothing mentally or physically wrong
with him (R32,33). Lieutenant Snydal then told accused that he would
have to go back to hils corpany, but he. replied that he "couldn't take
it anymore" and that he "wouldn't go back " (R25,33). Lieutenant
Snydal then made arrangements with First Lieutensnt Robert H, Warden
to take accused back, and on the afternoon of the same day, ‘ordered
accused to get his equipment and be ready to return.to his company with
Iieutenant Warden. He replied that he would not go back to the fromt
and stated: .

"Lieutenant, you can lock me up.
I'm not going back and I'm not
going to get my stuff, * * *

I want to go to jail" (R26).

Following this, Colonel Samuel H, Ladensohn, the Divisional Inspector
General, talked with accused and asked him if he knew that he could be
shot for refusing to cbey the order to return to his company which was
before the enemy, Accused answered that he "would take his chances"
(R26). Later he was again ordered by Lieutenant Snydal to get his

. equipment and to go with Lieutenant Warden, but he persisted in his re-
fusal, stating "I haven't changed my mind, I won't go", whereupon he
was placed in confinement (R25-28). :

- There was received 1n evidence, without objection by the de=
fense, a voluntary written statement made by accused to the investigat-
ing officer which reads, in part, as follows:

"I make this statement my own
' free will, and accord.?&fter be-
- ing fully informed of his rights
under the 24th Article of Wa?
% % % I came back and I just
cant take it anymore, % % % I
refused to go back on order of
Lt. Spydel, * % % I realized ,
that he was an officer and [ihat
_3[7 could be Court-Martialed for
refusing to go. I positively
refused his order but only because
I cant stand combat, I just cant
take it anymore. It wasn't be-
csuse I wanted to willfully re-
fuse to go to my Company".(R31;
Pros.Ex.3).

It was stipulated between counsel for the prosecution and defense, the
accused expressly consenting thereto, that on 28 Jamuery 1945 accused
was examined by the division neuropsychiatrist and found to be mentally
responsible for his acts and capable of distinguishing between right

7230
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and wrong and of acdhering to the right at the time of the commission
of the alleged offenses (R34,36;Pros.Ex. 4)

4e The accused, after his rights as a witness were fully explained
to him, made an unsworn statement in writing which was read to thecourt
by defense counsel in pertinent part 1s as follows:

"After I had arrived in France, I
was under fire of the enemy and
recelved a serious gun shot wound.
Bver since I received that wound
I have been in mortal terror of any
engagement with the enemy, * * %
I supressed these feelings as best
I could until the day in December

" when the Germans broke through
* * * and I sgw from my position
shells falling all round me and
the screaming shells passing over
head., * # ¥ I did leave my posi-
tion and fell in with other strag-
glers * % * Again on January 5h
I was assigned to a_defensive ’
position in % * * [{he front
line * % * and was told to dig
myself in.* % % I knew that the
eneryy was in front of me and ¥ * %
I felt that I could not stay there.
I don't remember * * * what impelled
me to flee but I know I was in mor-
tal terror * % % I .dropped all my

uipment and fled * * % I remained

Zg there (Rear Echelon)/ for about two
days trying to collect my wits * * %
I knew. I had done wrong., % * *[Eug
I could not:force myself to return
to the front lines and face those
shells again" (R38; Def.Ex.l1).

No witness testified on behalf of accused ard, after introduc-
tion of the above statement, the defense rested.

5. Competent, uncontradicted evidence establishes the fact that
accused absented himself without proper leave from his organizatlon on
5 Jarmuary 1945 and that he remained in wmauthorized absence wuntll he
surrendered himself to military control at Verviers, Belgium on 6
January 1945, At the time of his initial sbsence, Company E was entrenched

-4 -
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in a defensive position in the front line and belng subjected to enemy
artillery and mortar fire. He left the company to avoid the dangers
and hazards incident to combat., This fact is fully admitted by accused,
who stated that he was in "mortal terror" and that he "fled" from his
front line position with only the thought of getting away from enemy
shellfire, His act of cowardice in running away from his company under
the circumstances fully justified the court in finding the accused
gullty of absence without leave with intent to avoid hazardous duty,
constituting desertion as such offense is defined and denounced by
Articles of War 28-58 (CM ETO 6177, Trangeau; CM ETO 7153, Seitz).

Concerning Charge II, the evidence clearly establishes that
on 9 January 1945 accused was given a direct order by Lieutenant Snydal,
his superior officer, to return to his company in the front lines and .
that he willfully disobeyed this command, Accused was given several
opportunities to obey yet he repeatedly refused, stating on several oc-
casions that he could not stand combat and could not take it anymore.
His refusal was deliberate and willful and contimious, This fact is
admitted by accused in his unsworn statement. Under such circumstances
the court was fully justified in finding the accused gullty of the of=-
fense es charged-(CM ETO 3080, Holliday; CM ETO 4622, Tripi and auth-
orities cited therein). ' -

- 6., The cha.rge sheet shows that accused 1s 21 years and three
montlis of age and was inducted on 20 May 1943 at Providence, Rhode Island.
'He had no prior service,

7. The court was legally constituted and had jurisdiction of the
person snd offenses, No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence.

8. The pena.lty for either of the offenses of deeertion and will-
ful discbedience of a lawful order of a commissioned officer in time of
war is death or such other punishment as a court-martial may direct (AW
58; AW 64). Confinement in a penitentiary is authorized by Article of
War 42. The designation of the United States Penitentiary, lewlsburg, .
 Pennsylvania, as the place of confinement is proper (Cir 229, WD, 8
June 1944, sec.II, par.1b (4), 3b).

(ON LEAVE)

Judge Advocate

Judge Advocate

274 S ;QZ/WJudge Advocate
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Branch Office of The Judge Advocate Gerneral
) with the
European Theater of -Operations
APO 887
BOARD CF REVIEW NO. 1
: 7 MAR 1045
CM ETO 7245
UNITED STATES ) BASE AIR DEPOT AREA, AIR SERVICE
) COMI'AYD, UNITED STATLS STHATEGIC
v. ) AIR FCKCES IN EURCFE
)
Lieutenant Colonel ROBERT ) Trial by GCli, convened at AAF Station
M. BARNUM (0-425283), 152nd ) 550, APO 635, U.S. Army (England),
Replacement Company, 127th ) 18 December 1544. Sentence: Dis-
Replacement Battalion (4AF) ) missal and total forfeitures.

HOIDING by BOARD QF REVIEW NO. 1
RITER, SHERFAK and STEVENS, Judge Advocates

1. The record of trial in the case of the officer named above has
been exanined by the Board of Review, and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater of Opera-
tions. :

2. The accused was tried upon the following charges and specifica-
tions:

CHARGE I: Violation of the 95th Article of War.

Specification: In that Lieutenant Colonel Robert
¥, Barnum, Air Corps, 152nd Replacement Company,
. 127th Replacement Battalion (AAF) APO 635, U. S.
 Army, did, at Bristol, Gloucestershire, England,
wrongfully, unlswfully, knowingly, and dis-
honorably, fail to properly safeguard secret,
confidential and réstricted documents and other
papers containing vital military information by
leaving sald classified documents and papers in
an unlocked and unsecured plece of hand luggage
at the Grand Hotel, Bristol, Gloucestershire,
England, from onor about & May 1944 to on or
about 27 July 1944. '

-]l -
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CHARGE II: Violation of the 66th Article of War.

Specification 1: In that * % * did, at Bristol,
Gloucestershire, England, wrongfully, unlaw-
fully, knowingly and dishonorably, fail to

‘ properly safeguard secret, confidential and

\ restricted documents and other papers contain-
ing vital military information by leaving said
classified documents and papers in an unlocked
and unsecured piece of hand luggage at the Grand
Hotel, Bristol, Gloucestershire, England, from
on or gbout 8 May 1944 to on or about 27 July
1944

Specification 2: In that # * * being indebted
to the Grand Hotel Co., Bristol Ltd, Bristel,
England, In the sum of thirty-two pounds, ten
shillings, one pence (b 32.10.1) ($131.14)
which amount became due and payable during the
period from about 21 March 1944 to about 8 May
1944, did at Bristol, Gloucestershire, England,

. from about 21 March 1944 to about 8 August

1944, dishonorsbly fail and neglect to pay
said debt .

Specification 3: In that % % * being indebted to
the lay Fair Hotel, Berkeley Square, London,
England in the sum of one hundred sixty-two
pounds, thirteen shillings, ten pence
(B162.13.10) ($654.12), which amount became
due and payeble during the pericd from about
30 May 1944 to sbout 8 August 1944, digd, at
London, Middlesex, England, from sbout 30
May 194/ to ebout 8 August 1944, dishonorably
feil and neglect to pay said debt.

He pleeded not guilty, and was found not guilty of Charge I and its Speci-
. fication and guilty of Charge II and the specifications thereunder. No
evidence of previous convictions was introduced. He was sentenced to be
dismissed the service and to forfeit all pay and allowances due or to
become due. The reviewing authority, the Commanding General, Base Air
Depot Area, Air Service Command, United States Strategle Alr Forces in
Europe, epproved the sentence and forwarded the record of trial for
action under Article of War 48. The confirming authority, the Command-
. ing General, European Theater of Operations, confirmed the sentence
though deemed wholly inadequate punishment for an officer guilty of

such grave offenses, stated that in imposing such meager punishment

the court reflected no credit upon its conception of its own responsi-
bility, and withheld the order directing execution of the sentence
pursuant to Article of War 503.

-2 - .-
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3. The evidence for the prosecution was as follows:

" a. Charge II, Specification 2. Accused became a guest at
the Grand Hotel, Bristel, Gloucestershire, England, on 21 March 1944
and was charged "twelve and six for the room and breskfast" (R14-15,16,
17,18). On 16 May he déeparted without notice, and did not pay his °
account then owing of approximately 32 pounds. He left a Val-Pak bag
at the hotel.  The manager of the hotel, Angus H. V. Ward, opened this
bag to determine whether "it was waluable enough to recover the cost of
the b111" (R20-21). ~ It was not locked, and he noted therein papers,
¢lothing, numerous "odds and ends, toilet articles and so on" (R22).
He made a rough estimate of the value and turned it over to M"your own
Military Police in Bristol" (R21). He obtained accused's address, and
on 26 May sent him a letter requesting payment of his account (R24;
Pros.Ex.6). " Receiving no reply, he sent him another letter to the same
effect on 14 June (R24; Pros.Ex.7).  Accused replied by telegram, dated
19 June, which stated he was "mailing duplicate check at once covers
full payment evident you did not receive first letter" (R2; Pros.Ex.8).
On 26 June the manager again wrote accused, stating that the check had
not been received (R24-25; Pros.Ex.9). On 10 July accused replied by
telegram, stating M"letter containing check returned by Army postoffice -
for insufficient postage remailing same this morning sincerely apologize"
(R25; Pros.Ex.10). The manager never received any check or any letters
from azgused, but did receive full payment by money order on 10 August
R19,26).

Lieutenant Colonel Eugene H. Cocanougher, Inspector General's
Department, Headquarters European Theater of Operations, interviewed
accused on 6 August regarding certain confidential, restricted, and
secret documents found in accused's Val-Pak bag at the Grand Hotel, and
"there was also attached certain correspondence from the Grand Hotel,
Bristol, relative to non payment of his debts" (R29). He advised ac-
cused of his rights under Article of War 24. Regarding his bill at
the Grand Hotel, accused's "answer was to the effect that he had mailed
them a check and that one check had been returned because of lack of
postage®™. Colonel Cocanougher asked sbout the check stub and his reply
was that he thought he had it in his quarters. Later he said he had
been unable to locate it (R32). Colonel Cocanougher identified a
statement, signed by accused, as the ore given him by accused and which

“was received in evidence, special defense counsel stating "no objection"
(R35; Pros.Ex./9). In this statement accused explained that his delay
in paying his account at the Grand Hotel until 9 August resulted because
a properly stamped and posted letter containing his check had not been
received by the hotel, after the letter had been once returned for lack
of postage. Prior to his sending this letter, his shortage of, cash was
due to his "sending home & number of antique articles I had purchased

"here in England", "the unfortunate experience of losing my wallet®
shortly before he left for detached service at Bristol, and the fact
that '
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"I had sent surplus cash home to my wife

) to the extent of $300.00 approximately two
months prior to my D/S duty of Bristol"
(R35; Pros.Ex.49). )

b. Charge 11, Specification 3. Accused registered as a
guest of the May Fair Hotel, Berkeley Street, London, England,.on 3
January 194 and was billeted in a double room with another officer.
A month later he moved to a single room and on 20 Msy he changed to a
small suite (R6-7), from which date he assumed personal responsibility
for payment of the bill in the amount of "two pounds five" daily, less
one-third thereof. On 22 or 23 June, as the "amount was going up and
payments were not being made", the hotel's Assistant General Manager,
Charles P. Churchman, asked accused for payment. He replied that he
was waiting for his monthly check and requested that he be given until
the end of the month to make payment. Churchman spoke to him a few
days after the end of the month and this time accused said he had been
promoted and there might be a little delay in consequence. On 29 July
Churchman telephoned accused's office. He was not available but his
secretary said he would call Churchman later. Churchman telephoned
"after twelve™ as he had not heard from accused. Accused sald he
would see Churchman the same afternoon or the following morning (R8).
Meanwhile, on 12 July the hotel's Managing Director, F. M. Swindells,
rrote accused requesting payment of his account not later than 13 July
(R12; Pros.Ex.2). The hotel's Assistant General Manager, Edwin C.
Schmid, informed accused on two sgeparate occasions a few days after
12 iy

"that unless he made a further substantial pay-
ment on his hotel account we would have no )
alternative but to report him to the American
Billeting Authorities™. o

Accused assured him on each occasion that "he would make an effort to
settle as soon as his psy was due®". However, he made no settlement and
on 20 July went away "without informing the manasgement of his absencef.
On 31 July Schmid telephoned accused at his office. Accused said "he
was at the moment attending a conference and would ring up later", He
failed to do so. On 1 August accused telephoned to Schmid, said he
would : : :

"see me either in the afternoon or the follow-
ing morning and asked that we please not ring
his office as he was in conference all day
long".

Schmid then contacted "Capt. Wentzel, the Billeting Officer, and explained
our anxiety about Col. Barnum's account™, When accused telephoned on

2 August, he was informed by Schmid that the matter had been reported to
the Provost Marshal. Accused
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"called in on 7 August, 194/, to make a payment
on account of 63, and on the 8th of August,
1944, he paid the balance of E99, 13s, 10d in
full settlement" (R1l4; Pros.Ex.As.

In his written statement above mentioned, accused explained his billet at
the llay Fair was not government furnished and his reimbursement "does not
come thru until the 12th or 15th of the following month"., He "cabled
home for money from my wife, however she was in the hospital at the time"
and : '

"This entire situation was caused by problems
brought about in the previous paragraph -
(shortage of ready cash in England)" (R35;
Pros.Ex.9).

c. Charge II., Specification 1. By stipulation signed by ac-
cused, the trial judge advocate, and the defense counsel, 34 documents
were received in evidence, the court granting permission for the substi-
tution of photostatic copies in making up the record of trial (R26,30;
Pros.Ex,12; Pros.Exs.13 through 48 inclusive).- These papers were taken
from accused's Val-Pak at the Grand Hotel (R30,32).

Colonel Cocanougher testified that, at the time of his conver- .
sation with accused in early August, he showed to accused Pros.Ex.31,
which accused stated was in his own handwriting. It contained references
to the ndmes of certain towns that were in the path of the American forces
following the landings in France on 6 June 1944, such as "St, Lo opens
D 4 29", Rennes opens D 4 36", and "Le Mans opens D 4+ 70". Accused
stated to Colonel Cocanougher that undoubtedly this was information he
gained from conferences (R30-31). Pros.Ex.30 concerned plans for D-day
and was marked "SECRET". Accused explained to Colonel Cocanougher that
this document was . _

"plans - ‘as these plans progressed - the plans
which were on that sheet - were superseded and
~were not - they showed only plans" (R31).

The colonel asked accused, "'Did you keep your Val-Pak locked?'", and his
answer wasg:t ' :

nilfy Val-Pak was locked. I have two padlocks
on my Val-Pak at all times, I do this to safe-
guard the "Restricted" papers that I have in
same. At no time did I feel I was retaining
papers in my possession which, to the best of

. my knowledge, had not been -down-graded'" (R33).

- 5.
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Colonel Cocanougher testified that at the time he had the documents in
his possession there was no indication that they had been "down-graded"
although accused "stated he had authority toc down-grade documents" (RBAS.
Accused's voluntary statement, admitted in evidence, in his handwriting
and signed by him, gbove referred to, contained the following regarding
these documents:

"I wish to relate now the circumstances sur- :
rounding my luggage (flight bag) held in storage
at Grand Hotel, Bristol. I talked on the phone
geveral times from London to one of my former
non-com's, a Staff Sgt. Frederick Marks, now
with Advance Section, Com. Zone. Sgt. Marks
personally saw to it that my luggage was removed
from my room and held in storage at the Hotel to
be called for. My plan was that either Sgt.
Marks could bring my bag to London when coming
on official business to London offices, or that
I could personally call for same. I was not
worried about ﬁy bag as I felt it was in safe
keeping. = It did not contain essential things
that I needed. I brought back to London some
essential items in my brief case. The bulk of
my belongings remained in London while on D/S
at Bristol.

* ) v * *
No officer is more Security minded than I am,

- I have served as AC of S G-2 with the 12th Port
TC, in addition -to my other duties as Port Air
Officer., Prior to-that I was Military Intelli-
gence and Security Officer at the Indlanapolis
Storage Depot (Air Corps). At Advance Section,
Com Zone I was brought in to set up a security
plan for handling all their classified papers
in the G-3 Section. I was a Top Secret Bigot
officer. I set up a system that envoked com-
mendation from the G-2 Section at Advance Conm
Zone. The chief clerk in the G-2 Section there
is one of my former Sgts that has been schooled
in g11 his Security background under my direc-
tion. So it can be seen that I would not do
anything knowingly that I felt in my own mind
and acting with my best judgment, that would
violate Security. I have given talks on
Security many times plus setting up security
systems for many adjacent commands. My inter-
est in this subject was such that I assisted,
unasked the Commanding Officer of ‘the Goxhill
Air Base (U.S) in his many security problems.
(Col. McGee), when I was stationed at Hull.

-6 -
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© As' a matter of record my flight bag was pro-
vided with small locks. In my opinion, these
locks were tampered with to get into my bag
or that the locks were defective. To the
best of my knowledge my bag was locked when
I sent it to storage. ~This bag afforded the
safest place I had to keep papers in.

In my bag were found papers that I maintain'are
downgraded to a RESTRICTED class only. This
power was vested in me while serving with the
12th Port TC by the Commanding Officer: I
understand that.he has given a statement to that
effect to the investigating officer. It was
also our practice in the G-3 Section at Advance
Section, Com Zone to downgrade documents, as we
were so very very crowded for every inch of space
in our fleld safes. This power was vested in
me by the AC of S'G-3, Advance Section, Com Zone,
acting in my capacity as Security Officer.. All
the papers found in my luggage were in this
category of downgraded documents., I admit I
erred in not crossing ocut the classification
SECRET or confidential and marking same RESTRICTED.
It might be contested I did not have the authority
to downgrade some papers from other echelons of
command, however on old documents with out of
date data, and with field safe space at a pre-

. mium, I acted in my best Judgment as the AC of

~8'G-2, or as Security Officer. . I admit that
some papers (notes etec) could be burned or des-
troyed. = For example extracts, pencil notes from
conferences - that in themselves had little meah-
ing. I planned to cull down many of those. odd
papers when the opportunity was such that I could
properly dispose of same. -

My récord in the past in the Army will show that
I have been very very careful about handling
classified papers. Papers that are downgraded
to a RESTRICTED class, we naturally tske reason-~
able care, but not extreme care. I am very '~
sincere and conscientious in handling clasgified
papers"(R35; Pros.Ex./9).

" Colonel Bert C. Ross, Transportation Corps, Assistant Police
Transportation Officer, United Kingdom Base, testified that accused served
under his command, the 12th Port Embarkation, from sbout March or April
1943 until about the middle of January 1944 (R36), as Air Officer and

-7 -
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also Port Intelligence and Security Officer. Colonel Ross was "quite
sure™ accused had authority to classify offieial documents and his '
"impression" was that accused also had authority to "down-grade" secret
documents. ~ Colonel Ross examined Pros.Ex,14, a letter having to do
with business of the 12th Port at the time he commanded it. He testi-
fied it was properly classified as "secret". Regarding Pros.Ex.17,
General Orders Number 3 of Headquarters 12th Port of Embarkation TC CBS
S0S ETQUSA, dated § March 194/, regarding "Reorganization of Unit",
marked "S E C R E T", he testified,

- . o m— w— -

"as to whether or not it should be secret or
confidential - I would not quarrel with its
being classified as 'secret' although my own
marking of 'confidential' would have been
sufficient for it" (R37).

The witness was shown Pros.Exs.34,46,41,15, and 42 and was asked "in your
opinion, should these documents have been down-graded from 'tonfidential’
to 'restricted'?" (R37). He indicated that as to each exhibit his '
answer was, "I see no reason for down-grading that document" (R38).

Staff Sergeant Frederick A. Marks, Headquarters Advance Section,
© Communications Zone, testified that he was on duty in the same section as
accused, that he went to the Grand Hotel in Bristol and carried some of
accused's luggage down the steps of the hotel and put it onto a government
vehicle (R38-39). Asked if accused gave him "any instructions regarding
the baggage", he answered "No" after the law member overruled the defense
objection to the question and warned the court not to consider the ques--

tion "for impeachment purposes® (R40-41).

NMotion of ‘defense for a finding of not guilty of Charge I and
Specification wasdenied by the court (343).

4. The defense presented evidence as follows:

_ " &, The testimony of Lieutenant Colonel George Danker, Military
Intelligence, Headquarters Communications Zone (R43-44,45), of Lieutenant
Colonel Harold L. Fuller, Headquarters US Group (R45-46), of Colonel
William Lanagan, Air Corps, Communications Zone, Air Section (R48), and
of Colonel Ross, recalled as g defense witness (R49-50), showed that these
officers had had occasion to .cbserve accused in the performance of his
past duties and indicated that accused performed his duties in an excel-
lent manner and was an efficlent and able officer. The testimony of
Colonel Frank L. Eldér, General Staff Group (R47) and of Brigadier
General Julius H. Houghton, Director of Supply, Air Service Command,
United States Strategic Air Forcdes in Europe (R77; Def.Ex.C), received

in evidence by stipulation between accused, the defense, and the prosecu-
tion, was to the same effect. Baqth Colonel Ross and General Houghton
would be)glad to have accused assigned to their commands (R49-50,77;

Def .Ex.C). . : '

-8 -
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b.  Accused elected to be sworn and testified with respect to
"his education end his successful progress in civil life from the time he
received his master's degree in Business Administration at Yale - class
of 1920 - until he became’ M"Assistant to the President of the American '
Machine and Foundry Company" at a salary of $830 per month. = He entered
active duty with the Army at a salary of $316 a month (R50-55) He des-
cribed his similarly successful progress in the Army until he was assigned
to the Advance Section, Communicatlions Zone, Air Seetion, located in
Bristol, England. He was placed in the G-3 section with the duty, among
others, "to set up a security plan for their top secret .papers that were
at that time in more or less a chaotic state™ (R57). He identified his
66-1 card, which was received in evidence, permission belng granted by
" the court for.the substitution of a copy after the trial (R60; Def.Ex.4).
This document shows all the Army assignments of accused since 17 Avgust
1929 described in his testimony, in which, as regards the "manner of '
performance" of his duties, "E" appears five times .and "Sup" five times.

In regard to Specification 1, Charge II, accused declared that
he did not realize that he had left in his bag the papers later discovered
therein (R60) and realized . ]

"that I made g mistake and, furthermore, I am

prepared to accept punishment in this Court -
whatever they feel is just under the circum-
stances" (R61).

' " A copy of the orders under which accused proceeded from Bristol
to the Western Base Section about 15 May 1944 was received in evidence
(R62-63; Def. Ex. B)

ReleVant to Speciflcations 2 and. 3, Charge 1I, accused was
questioned at length by the court regarding his payments on his indebted-
ness to the May Fair Hotel (R63) and the Grand Hotel (R67) to which he
‘sent a check on "approximately June 19th". He did not know what
happened to the check. He never received it back. He closed his
account in the Chase National Bank in London in June 1944 (R68) after
sending the check to the Grand Hotel (R69)

Accused's attention was then called by the prosecution to
Ward's letter dated 26 May 1944 regarding the account owing the Grand
Hotel (R70; Pros.Ex.6), accused's telegram to Ward of 10 July 1944 (R70;
Pros.Ex.10), stating

"LETTER CONTAINING CHECK RETURKED BY ARMY POSTCFFICE
FQOR INSUFFICIENT POSTAGE REMAILING SAME THIS MCRNING
- SINCERELY APOLOGISE = R M BARNUM",

nd his telegram to Ward dated 19 June (R71; Pros .Ex.8), stating
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"YOUR LETTER JUST RECEIVED MAILING DUPLICATE CHECK
AT QNCE COVERS FULL PAYMENT EVIDENT YOU DID NOT
RECEIVE FIRST LETTER Al SENDING FOR BAGGAGE

REGRET INCONVEKIENCE CAUSED YOU = ROBERT M BARNULM,

He testified he sent these telegrams (R71) and that when he stated in
the 19 June telegram "mailing duplicate check" he "should have said
duplicate mailing®. There was just one check which was malled twice
(R71-72). To further lengthy questioning by the court to the effect
that "your telegram would indicate that there were two mailings in -
addition to the original mailing®" he maintained "it was the same check
remailed twice" (R72-74).

5. In rebuttal for the prosecution, Warrant Officer Junion Grade .
Miles S. Weston, G-2 Section, Headquarters Advance Section, Commnications
Zone, testified that he was accused's "sergeant while he was Security
Officer of the G-3 section, Headquarters, Advance Section Communications
Zone" from 1 April until the middle of Moy 1944. Accused was then
Security Control Qfficer, having control-of all the classiflied documents
which might enter the section. Witness'! duties were to carry out ™his
instructions as Sécurity Officer" and he had occasion to observe the
manner in which accused performed his work during that period (R78).

The witness considered that

"Through'inattention and preoccupation with hils
own interests and amusements, I feel that he
did not perform his duties properly" (R79).

This was evidenced by his continusl absence from the section, although
witness did not know whether this concerned military activities or social
activities (R79).

6. Attached to the record of trial is a brief addressed to the re-
viewing authority submitted by the four defense counsel. 'No provision
is made, in military procedure, for the oral argument and time to submit
a "more formal Brief" requested therein. = The record shows that oral
argument was made at the trial by the defense after all the evidence had
been presented, in accordance with the procedure set forth in the Manual
for Courts-Martial, 1928 (par.77, pp.61-62). No substantial right of
accused was injuriously affected by failure of the reviewing authority
to comply with these requests. The contention set forth in the brief
that the findings of the court are inconsistent in that Spécification 1
of Charge II, of which accused was found guilty, is identical in language
with the Specification of Charge I, of which he was found not gullty, 1s
without merit (licRae v. Henkes, 273 Fed. 108, cert. den., 258 U.S. 624;
CM 230222 (1943), II Bull.JAG, p.96; CM ETO 5389, Pomerantz).

7. a. With respect to Specification 1, Charge II, the court's

findings of guilty were supported by competent and substantial evidence,
that accused failed ™to properly safeguard secret, confidential -and restricted

’ -10 -
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documents® at the tirme and place and in the menner alleged (CM ETO 4808,
Jackson; CM ETO 1953, Lew1s§

b. As regards Specifications 2 and 3, Charge II, the court's
findings of guilty were also supported by competent and substantial evi-
dence that accused dishonorably failed and neglected to pay his debts as
elleged. Accused's own testimony emphasized that presented by the
prosecution and demonstrated his disingenuous attempts to postpone an
accounting with his creditor in each instance. Such an attitude toward
his creditors and his private indebitedness "reflects discredit upon the
service to which he belongs" (MM, 1928, par.152b, p.188) and is a
violation of Article of War 96 (CH ETO 3024, Dunn, Cif ETO 5459, Kuse
and authorities therein cited).

8. The charge sheet shows that accused is 39 yeéars two months of
age and was commissioned a captain at New York, New York, on 16 September
1941. He had no prior service.

9. The court was legally constituted and had jurisdiction of the
_person and offenses. No errors injuricusly affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the flndings of guilty and the sentence.

10, A sentence of dismissal and total forfeitures is authorized
upon conviction of violation of Article of War 96.

4
Vi
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1st Ind. :

War Department, Branch Office of The Judge idvocate General with the
European Theater of Operations. ' 7 MAR V‘A; TO: Commanding
Gereral, European Theater of Operations, APC 887, U. S. Army.

1. In the case of Lieutenant Colonel RGBIRT !I. BARNUM (O- 5283),
152nd Replacement Company, 127th Replacement Battalion (AAF), attention
is invited to the forego*ng holding by the Board of Review that the
record of trial 1s legally sulficlent to support the findings of guilty
and the sentence, which 1ola1ng is hereby approved. ‘Under the provi-
sions of Article of Ver 5C%, you now have authority to order execution
of the sentence.

2. When copies of the pub’is ied order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETC 7245. For con-
venience of reference, please place that mumber n brackets at the end

of the order: (CII ETO 7245).
. /P '
ﬁ%c/af/

C. McNEIL,
igadier General, United States Army,
sistant Jnudge Advocate general,

{ Sentence ordered executed. GCMO 71, ETO,37 Hag 1945)

SECRET
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-Branch Office of The Judge Advecate General -
with the
‘Burepean Theater of Operations
' APO 887 .

 BOARD OF REVIEW NO. 2 13 APR 1945
CM ETO 7246

UNITED STATES )) 6TH ARMORED DIVISION

'

Y. - g Trial by GCM, convened at Hellimer,
. . Moselle, France, 3 December 1944.
.Ma jor ROBERT W. WALKER ) Sentence:. Dismissal and total for-
(0-370289),. 231st Armored ) feitures.

Field Artillery Battalien )

HOLDING by BOARD OF REVIEN NO. 2 .
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European Theater
of Operatiens. . ‘

- Acecused was tried upon the roll,owing charges and speciﬁca-
tiona.

CHARGE I: Violation pf the 85th Artic;l.e of Wa.r.‘

Specification: In that MAJOR ROBERT W. WALKER,
231st Armored Field Artillery Battalion,
was, near ATTON, MEURTHE-ET-MOSELIE, FRANCE,
on or about 8 November 1944, found drunk
while on duty as Battalion Executive Officer.

- CHARGE II: Vielatien of the 95th Article of War.

Specification: In that #* # # did, near CLEMERCY,
MEURTHE-ET-MOSELIE, FRANCE, on or about 8
November 1944, with intent to deceive his
Commanding Offieer, LIEUTENANT CQLONEL
THOMAS M CRAWFORD, officially state te

. ==
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the said LIEUTENANT COLONEL THCMAS M
CRAWFORD that he, MAJOR ROBERT W WAILKER,
had not been drinking intoxicating liquor
during the day, which statement was
known by the said MAJOR ROBERT W WALKER ' -
to be untrue in that he had been drink-
- ing intoxicating liquor previously that
day. :

Specification 2: In that * %% did, near ATTON,
MEURTHE-ET-MOSELLE, FRANCE, on or about 8
November 1944, in the Headugarters Battery
position area, during the progress of an
attack, wrongfully drink intoxicating
liquor .in the presence of an enlisted man.

CHARGE III:Vielation of the 75th Article of War.
(Finding of not guilty)
Specificatien: (Finding of not guilty)

CHARGE IV: Violation of the 61lst Article of War. .
(Finding of guilty disapproved by reviewing authority)
Specification: (Finding of guilty disapproved by reviewing authority)

He pleaded guilty to Charge II and its Specifications and not guilty
"~ to the remaining charges and specifications. He was found not guilty

of Charge III and its Specificatien and guilty of the other charges and
specifications, Evidence was introduced of one previeus convictien

by general court-martial far drinking intoxicating liquor in presence

of enlisted men while on duty and for being drunk in quarters, in vie-
lation of Article of War 96, He was sentenced to be dismissed the service
and to forfeit all pay and allowances due or to become due. The reviewing
authority, the Commanding General, 6th Armored Divisien, disapproved the
findings of guilty of Charge IV and its Specificatien, approved the
sentence, and forwarded the record of trial for action under Article of
War 48, The confirming authority, the Commanding General, European
Theater of Operatiens, approved only so much of the findings of guilty

of Specification 2 of Charge II as involves findings of guilty of the

said specification in viclation of Article of War 96, confirmed the
sentence, but declared it wholly inadequate punishment atating that

in imposing such meager punishment the court reflected no credit.upen

its conception of its own responsibility, and withheld the order direct-
ing the execution of the sentence pursuant to Article of War 50%.

3. Evidence, introduced by the prosecution shows that en 8
November 1944 accused, a major in the 231st Armored Field Artillery
Battalion, was executive officer of that organigatiovn and was officially
en duty in that capacity (R7-9). On that and the precedifnig day, this
battalion was beforethe enemy in the vicinity of Atton, approximately
a half mile distant, and near "Clemercy" (Clemery), Meurthe-et-Moselle,
France (R7,40) it was expected "that there would be an attack soon"
(R7). On the morning of 8 November, between 0500 and 0600 hours, the

. -2-. '.
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battalion "fired a preparation at the enemy of approximately 9 rounds"
(R10). At 0800 hours, accused who had been absent overnight on a .
mission, appeared at an officers' .meeting and was then told by Lieuten-
ant Celonel Thomas M. Crawford, his battalion commander, that the
battalion was "going forward" and that he wanted accused to “coordin-
ate the displacement of the battalion forward" as soon as word was
recteived by accused from the artillery group commander authorizing
displacement (R7). Colenel Crawford testified that this authorizatien
came through at about 1500 hours that day. He had gone ahead to the
new area and the displacement did not start, after authorization, .
within a period deemed by him sufficient for that purpose. Furthermore,
he overheard accused talking or attempting to comminicate with the '
batteries by radio. Accused seemed to be talking fas if he were

. drunk®, Thereupen, this witness returned to the battalion area where
he found accused "talking over the radie and having a great deal of
difficulty in his speach®. The colonel said: "at that time I thought
he was drunk" (R7,8). After the batteries had been displaced and the
move to the new area completed, involving a distance of approximately
4000 yards, Colonel Crawford had accused repert to him (R7,28) The
colonel related the conversation that ensued: '

"I told him faccused/ I thought he had
‘been drinking and asked him if he had.
He told me that he had not been drink-
ing. I told him that in fairmess to
himself and also to me I would have
the doctor examine him to determine
whether he had been drinking" (R8).

Asked whether accused was drunk when the foregoing ccnversation occurred,
Colonel Crawford replied: "I think he was drunk” (R28). The battalion
surgeen, Captain Vincent S. Palmisano, Medical Corps, thereupon gave
accused clinical tests for "the determination of alcoholism" (R8,53,54).
This officer had graduated from a medical college in Philadelphia, after
a year internship was called into the service. He had had two years in
the Army., He testiflied as to his examination of accused and as to his
resulting opinion. Besides noting accused's breath, which "reeked of
alcohol", his examination of accused consisted of "a series of coordina~
tion tests" (R8,54=55). Upon their completien he told Colonel Crawford,
in the prescnce of accused, that the latter "had been drinking" (R8),
"was definitely under the influence of alcohol". He described. the tests
he gave. They were the usual sort: touching nose with finger from

" extended arm position, sliding heel of one foot down opposite shin bene
while in prone positien, and others. There was a definite lag or diffi-
culty in the performance of each, occasioned according to the captain
by "the influence of alcohol®, with the exception: the Romberg test,
where the subject stands up with both legs together and eyes closed. The
captain said the accused performed this test to his satisfactien. The.
result of that particular test was "negative" (R54-56). Asked his
opinien as to whether accused was then drunk or sober, Captain Palinisano
said:

-3~
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"Not having a clinical laboratery report
to back up my decision, I made the repart
that he was definitely under the influence
of alcohol" (R55). :

He also testified that "the physical faculties” ‘of accused were
"sensibly impaired" (R56). ’ : .

First Lieutenant William C. Seibel, of accused's battalicn,.
saw accused on the day in question and at some time, after 0900
hours, observed that he was not walking like he normally walked;
that his talk was garbled, he "couldn't just exactly speak the words:
as clearly as he normally would have done®; that "it seemed like his
tongue was, * * * thick"; and that in his opinien accused "had been
drinking or was intoxicated" (R40,41). Technician Fifth Grade
Kenneth M, Swartz, Privates Ben 8. Adair, Walter F. Harrison, and
Technician Fourth Gade Clayton J. Bohnert, all members of the same
battalion as that to which accused belonged, had occasien to observe
him on 8 November. Swartz testified that when accused was operating
the radio "his procedure wasn't as good as it usually was", He -
talked to accused and saw nothing wrong with his conditlen; his
speech was normal, He did see accused take "one drink” frem a gin
bottle (R46,47). Adair also saw accused take "one drink" just before
noen. He "assumed" it was gin becmuse it was "white loekding®". However,
he did not ™notice the container ®, Accused's.condition was.normal and -
he did not appear to be under the influence of liquor. Harrison said
that he saw accused take "just one drink" at about eleven o'clock. He
thought it was "scotch”, To his "knowledge", accused was not under the
influence of liquor that day. Bohnert testified that he saw accused
8 November, He "wouldn't swear” accused was under the influence of
liquor. His conditien was not normal. His ‘eyes were red and he didn't
speak as clearly as usual (R46=53). : :

4e For the defense, it was adduced on cross-examination of
prosecution's witnesses: That when Captain Palmisano campleted his
examinatien of accused, he reported to Colonel Crawford that accused
"wasn't absolutely drunk, he was still maintaining his senses" (R29,
57 that this medical officer had made a prior statement, as to
the condition of accused at the time in question, in which he said
that at no time did accused "get boisterous™; and also that in the
of ficer's opinion, the condition of accused was not such as he nor-
mally associated with that of a "civilian drunk” who is interpreted
as one manifesting a ™don't give a damn attitude® (R56,57). Major
Worth L. Kindred, Field Artillery, 183rd Field Artillery Group,
testified for the prosecution that he had issued the order for
the displacement of battalions within the group that day, includ-
ing that of accused, and that he had ordered the displacement of
accused's battalion around four o'cleck after accused "had called
at two previous times during that day for permission" (R31). He
said he had no difficulty "about transmitting" te accused. He also
said that he noticed no difference in accused's voice that day (R32).
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Asked on cross-examination, whether the battalien had "moved ocut prompte-
1y to its new locatien', Major Kindred answered: "I have reason to be-
lieve that it did" (R335 Accused issued the orders for and probably
supervised the displacement of his battalion (R23,24).

Accused, after his rights as a witness were fully explained
to him, testified on his own behalf. He said, in part, that on the
day in question the whole displacement was completed and he made a
check of all battalions and installations before anyone said anything
to him about drinking; .that he heard the medical officer tell Celonel
Crawford: "I had been drinking but he didn't consider me drunk"} that
ih his own opinien he dida't think he was drunk; and that he did
not think that the drinks he had had in any way impaired him frem carry-
ing out any or all of his official duties (R69,75,76). On cross-exam-
ination, accused answered "Yes" to the guestion as to whether he drank
in the battalion area on & November 1944, and said that he took four
drinks (R78,79).

5. It. is unnecessary to sumarize all the evidence, There can

be no doubt that the conditien of accused at the time and place alleged

in the Specification of Charge I came within the definition of "drunk"

as defined by the Manual for Courte-Martial for the purpose of Article.of
War 85, The testimony of the medical officer was not too satisfactory in

view of the earlier report which admittedly he made. He told Colenel

Crawford that accwsed "wasn't absolutely drunk, he was still maintaining
his senses", While this diagnosis, unexplained, is almost meaningless, it
. was supplemented by his testimony that ®"the physical faculties" of accused
nrwere sensibly impaired".. The results of the coerdination tests were not

toe convincing. The Romberg Test, the most difficult of performance by

one under the influence of liquer, was concluded successfully. The others
were characterized by lag in performance rather than by failure,. Unfor-

tunately, it did not seem to occur to anyone as appropriate to guestion

the medical officer as to the effect that battle comditiens or questioning
by a superior of ficer might have on a particular person or personality with

resepct to his powers of coerdination. In addition to the medical

officer's testimony, Colonel Crawford testified that in his opinion accused
was drunk at the time. One of the enlisted men swore that accused's

condition was not normal, that his eyes were red and that he did not

speak as clearly as usual, Lieutenant Seibel testified that in his opinien

gecused had been drinking or was intoxicated, that his walk was not
normal, his talk was garbled, and that his tongue seemed thick. In

other words, he found that accused's faculties were impaired. That

this impairment of accused's faculties was occasioned by intexicating
liquer was clearly proved.. The medical officer smelt liquor on accused!s
breath; Colonel Crawford's characterization of accused as "drunk" carried
that implication; and accused's own testimony was conclusive. While :

aceused may well not have been preven drunk within the meaning of that

term as accepted and applied in the pelice courts of civil life, it was

established that his mental and physiecal faculties were impaired, In

the offense under consideration, drunk on duty in vielation of Article

of War 85, "any intoxication which is sufficient sensibly te impair

the rational and full exercise of the mental and physical faculties . -

>
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is drt)mkenness within the meaning of the Article"(HCM, 1928, par.l.5,
p.l60 .

The offense of making a false official statement, as alleged
in Spscification 1, Charge II, was proved. Accused was asked by his
comuanding officer if he had been drinking. Under the comditions, those
of combat, the question and the answer were official. The answer was
false., The summary of evidence contained in the preceding paragraph
adequately supports this conslusien . Accused pleaded guilty to this
charge. Accused's conduct in this respect was properly charged as a
violation of Article of War $5 (CM 153703, (1922) Dig.Op. JAG, 1912 "
1940, 89301&53(18)’ P03k5)0 .

Specification 2, Charge II alleges that accused drank in the
presence of an enlisted man. The evidence shows that on the date and
at the place alleged accused drank intoxicating liquor in the presence
of three enlisted men, Swartz, Adair and Harrison. These men all
testified that they saw accused take a drink. Their testimony was not
competent to prove the beverage was liquor., That latter fact was
established by other competent evidence. This conduct, while improperly
charged and found as an offense under Article of War 95, was a clear
violation of Article of War 96. It was prejudicial to good order and
military discipline,occurring as it did and was properly approved by the
confirming authority tothe extent that it constituted a violation of Article
of War 96.

6. The charge sheet shows that accused is 35 years of age. He had
seven and one half years of enlisted service in the Missouri National
Guard, was commissioned second lieutenant in the National Guard 5 June 1938,
and was inducted into the Federal Service 25 November 1940,

7. The court was legally constituted and had jurisdiction of the
persm and of fenses. No errors injuriously affecting the substantial rights
of accwsed were committed during the trial. The Bpard of Review is of the
opinion that the record of trial is legally sufficient to support the
findings of guilty and the sentencse. -

8. A sertence of dismissal is mandatory on conviction of violatien
of Article of War 95 and in time of war of Article of War 85, - .

(ON LEAVE) : Judge Advocate
W ,_Judge Advocate

Judge Advocate
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lst Ind.

War Department, Branch Office of The Judge Advocate General with the
European Theater of Operationse 13 APR 1% T0° Commding
887, U

General, European Theater of Operations,

1. In the case of Major ROBERT W. WAIKER (0-370289), 31lst
Armored Field Artillery Battalion, attention is invited to the faregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty as approved and the
sentence, vhichlolding is hereby approved. Under the provisions of
Article of War 503, you now have authority to order execution of
the sent.ence. ' ' ' A

2. When coples of the published order are forwarded to this
of fice, they should be accompanied by the foregaing holding and
this indorsement, The file humber of the record in this office is
CM ETO 7246. For convenience of reference please place that npmber
in brackets at the end of the order:, (CM ETO 72!.,6§ '

V07 ey

7“8 c. MeNEIL;
Brigadier General, United States Arqy,
Assistant Judge Advocate General.

( Sentence ordered executeds GCMO 122, ETO, 20 April 1945,)






(L1)
Branch Office of The Judge Advocate General

with the
European Theater of Operations
; . APO 887
BOARD OF REVIEW NO, 1 10 MAR 1945

CM ETO 7248

UNITED STATES IX TACTICAL AIR COMMAND
Trial by GCM, convened at Headguarters, -
IX Tactical Adr Command, APO 595, U.S.

- Army, 4 December 1944. Sentence: Dis-
nmissal, total forfeitures and confine~
ment at hard labor for three years.
Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York.

Ve

First lLieutenant JOHN B.
STREET (0-158,967), 1180th
Quartermaster Company (SG)
327th Service Group, Quarter-
master Corps

Nt Nt Naa? Sl st st o s st

* HOLDING by BOARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the

Branch Office of The Judge Advocate General with the European Theater
of Operations., :

_ 2. Accused was tried upon the following Charge and Specifica-
tion: :

CHARGE: Violation of the 94th Article of War.

Specification: In that First Lieutenant John B. Street,
1180th Quartermaster Company, Service Group, 327th
Service Group, did, at Site A-71, on or about 15
September 1944, felonliously take, steal, and carry
away forty (40) cartons of cigarettes, four hundred
(4L00) sticks of chewing gum, four hundred (400)
candy bars, sixteen (16) packages smoking tobacco,
six (6) plugs chewing tobacco, fourteen %lh)‘tubes
shaving cream, twenty-eight (28) bars soap, six
(6) tooth brushes, two (2) razors, twenty 420} cans

L ety -
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tooth powder, sixty (60) razor blades and four
hundred (4005 boxes of matches of the aggregate
value of approximately $35.00, the property of
the United States furnished and intended for the
military service thereof.

He pleaded not guilty to and was found guilty of the Charge and
Specification. No evidence of previous convictions was introduced.
He was sentenced to be dismissed the service, to forfeit all pay
and allowances due or to become due, and to be confined at hard
labor, at such place as the reviewing authority may direct, for
three years. The reviewing authority approved the sentence and
forwarded the record of trial for action under Article of War 48,
The confirming amthority, the Commanding General, European Theater
of Operations, approved onhly so much of the finding of guilty of
the Specification as involved a finding that accused did at the
time and place alleged feloniously take, steal, and carry away 40
"cartons of cigarettes, 400 sticks of chewing gum, 400 candy bars,
16 packages of smoking tobacco, four plugs of chewing tobacco, 14
tubes of shaving cream, 28 bars of soap, four tooth brushes, two
razors, 60 razor blades and 400 boxes of matches of the aggregate
value of approximately $35.00, the property of the United States
furnished and intended for the military service thereof, apprbved
the finding of guilty of the Charge and the sentence, designated
the Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinement, and withheld the order
directing execution of the sentence pursuant to Article of War 50%.

3. Before ﬁleading'to the general issue accused entered a

plea in bar of trial based upon a claim of former jeopardy. He had
previously been charged with a violation of Article of War 93, the
Specification of which alleged that he

ndid, at Site A-71, on or about 15 September 1944,
feloniously take, steal and carryaway two (2)
cartons of combat post exchange rations containing
forty (40) cartons of cigarettes, four hundred (400)
bars of candy, sixteen (16) packages smoking tobacco,
twelve (12) packages razor blades, twelve (12) tubes
of shaving cream, two (2) razors, six (6) tooth
brushes, six (6) plugs of chewing tobacco and six~
teen (16) cans of tooth powder, of a value of
thirty seven dollars and thirty-two cents ($37.32),
property of the Army Exchange Service'.

At the trial of that case before a general court-martial, accused
was arraigned and pleaded not guilty. After introducing some of
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its evidence, the prosecution discovered that it could not prove
that the goods alleged to have been stolen were owned by the

Army Exchange Service, and thereupon, by direction of the appoint-
ing authority and against the objection of accused, entered a
nolle prosequi (R5,6)s : :

Accused's plea in bar of trial was properly overruled.
The offense alleged in the present case is not the game as the
one alleged at the previous trial. The property of the Army
Exchange Service is not the property of the United States (CM
ETO 1538, Rhodes; I Bull, JAG, pp.198-199,351). Where accused
is charged with larceny of the property of one person, proof
that the property was owned by another would constitute a fatal
-variance (Dig.Op. JAG, 1912-1940, sec.451 (45) pp.328-329; CU
201485, Darr (1934), 5 BR 119,140; Walker v. Territory of New
Mexico, 227 Fed.851; Thompson v. United States, 256 Fed.616).
Another fact required to be alleged and proved in the present
case which was not alleged or required to be alleged and proved
in the previous case is that the property in question was fur-
nished or intended for the military service of the United States
(AW 94; MCM, 1928, par.l49g, p.173, par.l50i, p.185). The two
offenses, therefore, were not the same and the claim of former
jeopardy was without basis (Burton v, United States 202 U.S.
344, 50 L.Ed. 1057, 1070-1071; Morgan v, Devine 237 U.S. 632,641,
59 L.Ed.1153,1156; Gavieres v. United States 220 U.S5,338, §5 L.Ed.
489; CM ETO 4570, Hewiins; CM ETO 5155, Carroll and D'Elia).

4e The evidehce for the prosecution established the ':

following facts: '

Accused was commanding officer of the 1180th Quartermaster
Company which on 15 September 1944 was stationed at Strip A-71
near St. Quentin, France (R8). The company had received' from a
Class I Subsistence Depot & quantity of rations contained in boxes,
hereinafter described, for distribution to the varlous units
served by the company (R9,10,37). The rations were the property
of the United States and were ultimately to be lssued free of
charge to members of these units when facilities were not avail-
sble to sell them the items included in the rations from sales
commissaries, exchanges or commercial sources (R10; Pros,Exs.1,3).
The -prations were packed in wooded boxes called "Ration Accessory
Packs 'RAC!' (Composite)" and "Ration Accessory Convenience Packets,
Combination Packs", Two of these boxes contained all the items
. ennumerated in the action of the confirming authority, paragraph
2, supra. Each full box had a value of $17.50 (R9,19,20; Pros.
m.l’z,h). .

On 15 September accused, using a government truck and.

8 .}
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assisted by its driver who was a private acting under his dir-
ection, surrepititously took two unopened ration boxes above des-
cribed out of a group of eight which were stacked on the side of
the field at Strip A-71 and loaded them in the truck (R9,10,12-15,
18,26,27-29,31,36,43,46)s They then proceeded directly to Paris,
where at the direction of accused, the truck was stopped at two
cafes, In each instance accused went into the cafe, conferred
_with a civilian and subsequently delivered to him cartons of -
cigarettes and other items taken out of the ration boxes. As the
truck was driven away after each delivery, accused counted the mon-
ey he had received from the transaction and gave the driver, in all,
a total of 5000 francs ‘as his share, saying to him, "You are a
20% man today" (RA3-4k,L45,47,52). About a week later after the driver
had been questioned relative to these events in the course of an
investigation, accused sought the driver and said "They are trying
to screw me up ¥ * ¥ Don't change your statement ¥ 3 ¥ Remember
you are in this much as I am" (R45-46,49-50,53). Except for two
cartons of chocolate bars which he kept for himself, accused
discarded the items that had not been sold (R45,61).

5. After his rights were explained to him, accused elected
to remain silent (R62), The substance of the evidence presented
by the defense was that after landing in France free rations of _
cigarettes, candy and other items were issued to members of accused's
company. Those who did not use their rations placed them in a pool
managed by the acting supply sergeant. A day was seét aside each
-week when the men could go to him and draw what they needed. A
rumor that some of the men were selling cigarettes to German pris-
oners of war caused an order to be issued by accused that a record
be kept of the number of cigarettes issued from the pool to men
in the organization., A defense witness testified that the driver
of the truck, who was a witness for the prosecution, had the repu- .
tation in the company of being M"more or less of a 'bull thrower!®
(r58,60,61). . : o

6. The evidence fully warranted findings (a) that accused
took the property as alleged in the Specification except the
items excluded by the action of the confirming authority; (v)
that he carried such property away; (c) that the property belonged
to the United States and was furnished and intended for the military
service thereof; (d) that the property was of the value of about
$35.00; and (e) that he took and carried away the goods involved,
with intent to steal, that is, with a fraudulent intent to deprive
the United States of its property in the goods. The findings of
guilty of a violation of Article of War 94 are sustained by compe-
tent, substantial evidence (MG, 1928, pars.li9g, 1504, pp.173,185).

7. The charge sheet shows that accused is 34 years nine .
months of age and that his commissioned service began 11 December
.

e
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1942, The following prior service is shown:

#10-18-28 to 10-10-31, 17th F.A.,12-19-31 to
1-30-40, 13th C.A.Ce 1-30-40 to 11-1-41
83rd C.A.C.(AM), 11-1-41 to 8-19-42 16th
Air Base Group',

8+ The court was legally constituted and had Jurisdiction
of the person and offense, No errors injuriously affecting the
substantial rights of accused were comuitted during the trial.
The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty as modi-
fied by the confirming authority, and the sentence,

9. An officer convicted of a violation of Article of War
94 is punishable by fine or imprisonment, or by such other punish=-
ment as a court-martial may adjudge, or by any or all of said
penalties (AW 94). The Table of Maximum Punishments does not apply
to officers (MCM, 1928, par.l04a, p.95). The designation of the
Eagtern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinement is proper (AW 423 Cir.210,
WD, 14 Sept.1943, sec.VI as amended),

13
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lst' Ind.

War Department, Branch Office of The meﬁﬂv e General with
the European Theater of Operations. 2% T0s Command=-
ing General, European Theater of Operations, APO 887, U.S. Army.

1. In the case of First lieutenant JOHN B. STREET (0-1584967),
1180th Quartermaster Company (SG), 327th Service Group, Quartermaster
Corps, attention is invited to the foregoing holding by the Board :
of Review that the record &f trial is legally sufficient to support
the finding of guilty, as modified, and the sentence, which holding
is hereby approved. Under the provisions of Article of War 50%,
you now have authority to order execution of the sentence.

2. When copies of the published order are forwarded to this
office they should be accompanied by the foregoing holding and this
indorsement., The file number of the record in this office is CM ETO
7248, For convenience of reference please place that number in

—hrackets at th#&fd'®f the ordert (CY ETO 7248). |

/£ c.vaEL, '
B)z(;tgﬁie .General, United States Army,

“\A®sistant Judge Advocate General.
N * :

( Sentence ordered exscuted. GCMO 72, ETO, 17 Mar 1945,)

CG.’.’.’?DENTIA&_ g
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Trial by GCI, convened at Tsch,
quenooa“g, 17 Jemary ’9bn
Sentence: Dishonorsble discharge,
tetel forfeituras end confinement
at hard labor for lifs, United
States Penitentisry, Lewisturg,
Pennzylvaria,

o
rivet J.“S., Qlsss SN0
Je 0..CU52 (2227 Ou\2),
3938t Quertwrnest,r Gascline
Zaonly Company
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J0LTING by BOAID T “TVLS‘ NG, 2

VI CERCTICTTY, HELL and JULIAN, Juige Advocates

le Tile record of trial in the case of the so]dlar nomed above hios
becn crasiined by the Doard of Review,

2. HLccusad was tried uoon the following Charge and Specifications

VAT T

CHARGEs Violation of the 92nd Article of “rre

Specification: .In that Private First Class
James J. Jackson, 3936th Juartermaster
Gasoline Surply Company did, at Forme de
liorrieanx, Tucquegniex, France, on or
about 27 Lovaember 19Ul forcibly and felon—
iously, against her will, have carnal
knowlzdge of lladame Zouils Francoise

Acecused pleaded not guilty and all of the wembers of the court presont zt
the vime the vote was taken concurring, was found guilty of the Charze and
Specilfication, Fvidence was introduced of one previous conviction by sum-
mery conrt-martial for a"mearinD wrongfully in improper uniforn in viola=-
tlon cf Article of Wer 96, Three-fourths ol the members of the court
oresent ¢t the time the vote was talien concurrinz, he was sentenced to te
dishonorably discharged thec service, to forfeit all pay and ellowances due
or *o “ecome due, znd to be confined at hard lebor at such place as the

CUn L AntiaL
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reviewing authority may direct for the term cf his natural life. The
reviewing anthority approved the sentence, stating that it was inadequate,
desv'nated the United States Penitentiary, Lewisburg, Pernsylvenia, as the
place of con_lne'nmt and forwarded the record of trial for action pursusnt
to Article of far 503 :

3¢ The evidence presented by the prosecution was sabstantially as
follows: ' - :

Cecile Francois, L2 years of age, referred to in the Specifica-
tion as Madame Louis Francois, lived with her husband, Louis, in a farm-
house at Ferme de lorricaux zbout one kilometer from Tucquegnieux, Irance,

_and approximately the same distance from the nearest inhabited place,
Their two hired farm hands, Antoine and Roland, lived with them (R5,6,18).
On 2l November 194L accused went to the farmhouse and asked for coznacs
Iadame Francois gave him some. He vas polite and well-bshaved on that oc-—
casions On the morming of 27 November he again called at the farmhouse
and was permitted to enter by Cecile, He was armed with 2 carbine, Her
husband was away but ,the two farm hands were worlking about the place,
Accused asked for cognac and was given a small drink. He warmed himself
at the kitchen stove. He inguired if her husband was sway and Cecile told
him he wase She continued doing her housework and spoke tc him a little,
Pointing to the ceiling, he asked who was making the noise overhead and
she said there was a dog in the attic. Suddenly he went towards the store-

© room adjoining the kitchen, opened the door and looksd inside, He then went
into the bedroom to a dressing table in a corner and made sone motion with
his hands about his face. She thought he wanted to wash his face and
indicated to him that the place was in the kitchen. He retured to the
kitchen and stood again near the stove, She then went into the bedroom -
to look for a filter used for filtering milke He followed her into the
bedroom, approached close to her and gave her two vackages of cigarettes
and a package of matchess He kept pointing abt the dressing table inthe
corner, There were pears on that table and thinling that he wanted some
she went over and got two of thems As she was coming back with the pears
and was passing near the bed, he selzed her and quickly placed his hand
over her mouth (R7,8)e She struggled to free herself and shouted for
help, In the course of the struggle they moved out of the bedroom, across
the lkitchen and into the hallway. A table was pushed over. Cecile weighed
sbout 198 pounds. Her outcries brought Antoine, who was working in the
adjoining stable, to her assistance. He found her and accused fighting

in the hallway, She was crying. When accused saw Antoine he took his
carbine 2nd leveled it at him, Antoine, afraid of being killed, ran away,
Cecile seized the gun and continued to resist, crying all the while for
help (R9,2L,25,27)s Roland, 17 years of age, also heard Cecile's outcries
and went to the houses He opened the door and saw her and accused strug-
gling in the hallway., She called on Roland to help her but the boy was
afraid of the colored soldier who seemed to him to be "a little:crazy",
Accused loaded his rifle,. Belleving he could do nothing alone the boy
closed the door and went to seek help, When Cecile saw accused load the
rifle and Roland disappear, her own fear increased and, in her own words,
"realizing I was alone and being at the end of my strength, I gave in".
Accused pulled her into a small s toreroom and laid her on a boxe He
lifted her dress, -tore off her underclothing and penetrated her, --She

-2 - . , - -
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ragtilfiod thet, “"he rapsd me there™. Che iid not consents "It was a
mestion of 1i7s or Jeath", He ihon ceized her by the am md “regged her
to the Toiroome  Thore hs laid hsr on the bed, pulled up her dress again,
secerated her legs, lay on top oi‘ her and ag 1'x nerformed the act of
colticne Ihes fied, "I neve con._eute’ I? I hain't nccepted he
vonld Love killed no".  lccused ]"' sl house taldns the r.%le with hinm,

ratirmed in the eveninz CJceile informed him that- she had

che was ashened, she told no one else, She was taken
1 for exmemination (R10,11,12,31,32,33). 3rulses and
noted on varicns nzris of Lor bodye She received these
stmagple with rccuscd (712,38; Proserx2)e After leaving
o7 Roland notilied Tirst Lieutenant Victor J. Forto in
o2 Tuchuennioux, The officer zsccompanied hin to the oute

£ wn here e saw & roupd of axeited civilians pointing toward
he viools (N32,35)e. 4 man was scen walking along *ho edge ol the woods
"buu* 500 rards {rom Terme Zurx"_@au::. Iieatenant rorto went towards him
nt callad to him, It was accuseds In reply to qu—esm_ons accused told the
o(‘"icw that he was on e vway ba c” to nhis company, that he had been at a
Torallcute to bay a botile of cognnc but that a boy had stolen his money,
Then the officer surgested that they o back and that he would try to get

ct
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+

=
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The meney Tor him, cccused said '"'o, I would rether forgebt all about it
I heve 1o get beck to the company's Tlien the olficer asked him for his

name, L;':Ynf’at,.o*l and ideuntillcation tags and papers, accused gave hinm a
fictitious name, the wrong organization and stated he had forgotten his
lentiTicziion tags and had no papers. In fact nccused had his identifi-
ation tags in his pockcte The officer nobticed two “resh bloodstains on
ccused's field jeackete Le asked accused several times to go with him but
the 1ntter refused. The officer thereupon disarmed him and took him to
the Trancels! farmnouse where he was identified by Cecile as hLier assailant
(?36,37,30,40)s Roland identified him 2s the colored soldier he had seen
striggling with Cecile,

In a »re-trial stetement which was properly received in evidence
(nL3-46; ProseTxel), sccused made the following admissions: He visited the
vranccels Tarmncouse on tWwo occasions, the second time on the morning of 27
novanbere On this latter visit ha asked for the owmer and v'as told he was
zwaye Accused was armed vith a carbine. In the course of his stay he
esked Tecile for sexual intercourse and she refusced. e "murpged" her
three times, the second time M“real tight", =nd she "kinda screamed", and
the tiird time she "hollered"., OShe "hollered" szain when she fell against
the wall a3 he wrested nic carbine f{rom her and Antcine's hends, JXntoine
then "left a running®, ie again "hd;\;ed" her and essked for intercoursé,
Thiz time she consented and cooverated in the consummation of the sexual
acte "After I had drank the coznac my intentlons were to try to get
intercourse with this woman",

Le iccused, e.ftpr his rights as a witness vere fully explained to
him, elected to remezin silent and no evidence was introduced in his bchall

(T’lLS,l‘ﬁ)_.

Ss The evidence fully warranted the court inlindinz that accused
n2d carnsl knovledge of the woman named in the Specification by force and
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without her consent at the time and place allegeds There was proof of two.
venetrations in close succession, The victim took such measures to ’
frustrate the execution of accused's design as she was able to take and

as were called for by the circumstances, The evidence shows that she
ceased resisting only after her strength was exhansted by her struggle

to repel accused a.nd as a result of her belief that further resistamce
would endanger her life at the hends of accused who was armmed with a deadly
weapon. S‘le was made aware of his readiness to use the weapon when he aimed
it at Antoine who had answered her calls for help, and frightened him away.
The findings of gullty were sustained by competent, substantial evidence -
("r, 1928, par.1L8b, p.165; CU TTO 3933, Fercuson and Rorie; CM ETO 558U,

-

T ancz)

6e The charge sheet shows that accused is 2l years and two months
of ege and was inducted 16 June 19L) at Brooklyn, N_ew York. He had no
prior servicees

7+ The court was legally constituted and had jurisdiction of the .
_person and offense, - No errors injuriously affecting the substantial -
rights of accused wére committed during the trial, The Board ofl Review
is of the opinion that the record of trial is legally sufficient to sup-
port. the findings of guilty and the sentence. S ,

8¢ The penalty for rape is death or life imprisonment as the courb—
mertial may direct (AW $2), - Confinement in a penitentiary is authorized
upon conviction of rape by Article of War 42 and sections 278 and 330,
Federal Criminal Code (18 USCA 157, L67)e The designation of the United
States Penitentiary, Lewlsburg, Pennsylvania, as the place of conﬁnement
is proper (Cire 229, WD, 8 June 19LL, secsII, parselb(l),3b)s
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Branch Office of The Judge Advocate General ‘

with the
Burcpean Theater of Operations
APO 887
BOARD OF REVIEW NO. 1 5 MAR 1945
CM ETO 7252
UNITED STATES ; XX CORPS
v. ) Trial by GCHM, convened at
) Chard, Somersetshire, England,
Corporal ROBERT L. PEARSON ) 16 December 1944. Sentence
(38326741) and Private CUBIA ; as to each accused: To be
JONES (34563790), both of hanged by the neck until
Company A, 1698th Engineer ) dead.
Combat Battalion )

HOLDING by BOARD OF REVIEW NO. 1
RITER, SHERKAN and STEVENS, Judge Advocates

s

1. The record of triel in the case of the soldiers named above
has been e xamined by the Board of Review, and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate Gerneral with the Furopesn Theater
of Operations.

2. Accused were tried Jointly upon ihe(following Charge and
Specification:

N

CHARGE: Violatlon of the 92nd Article of War.

Specification: In that Private Cubia Jones and
Corporal Robert L. Pearson, both of Company
A, 1698th Engineer Combat Battalion, acting
Jointly and in pursuence of a common intent
did, at Chard, Somerset, England, on or about
3 December 1944, forcibly and feleoniously,
against her will, have carnal knowledge of
Mrs., Joyce M. Broom.

-1-
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Each accused pleaded not-gullty and, a1l of the members of the court
present at the time the votes were taken concurring, each was found
gullty of the Charge and Specification. No evidence of previous con-
victions of accused Pearson was introduced. Evidence was introduced
" of two previous convictions of accused Jones, one by summary court
and one by special court-martial, each for absence without leave of
unstated duration in violation of Article of War 61. All of the mem~
bers of the court present at the time the votes were teken concurring,
each accused was sentenced to be hanged by the neck until dead. The
reviewing authority, the Commanding General, - orps, approved the
sentence as to.each accused and provided "Pursuant to Artlele of War
48 the order directing execution of the sentences is withheld"., The -
confirming authority, the Commanding General, Buropean Theater of
Operations, confirmed the sentence as to each accused and withheld .

tgz order directing the execution thereof pursuant to Article of War
5 4

3. As the reviewing authority had no power to order execution
of the sentences herein (AW 48), that part of his action.purporting
to withhold the order directing execution thereof pursuant to Article
of War 48 is without effect. As the record of trial was actually
forwerded to the confirming authority as required by that article,
however, the irregularity is immaterial and will be disregarded.

4. Evidence for the prosecution was substantially as follows:

On 3 December 1944 accused were members of Company A, 1698th
Engineer Combat Battalion, stationed at Camp Chard, Somersetshire,
England (R7,35). About 8 pm that evening, which was dark, Mrs. Joyce
M. Broom, married and in her ninth month of pregnancy (R9,10,32),
left her home at 12 Bonfire Close, Chard, Somerset, to go to .a cinema
(R9; Pros. Ex.1). Suddenly she became' awere that ghe was being fol-
lowed and turned sround and saw two figures. They blocked her path
and sald "'Hello'* and she replied "*Hello, I don't know you and you
don't know me'* (R11,12,19). When she attempted to bypass them they
grasped her wrists and she struggled and attempted, as best she could
but unsuccessfully, to free herself, informed her assailants of her
married status and pregnancy and asked them to leave her alons. She
then observed that they were colored Eoldiers, one of whom was
slightly taller than the other (R11,12,20). Because she could not
see their faces plainly, however, she was unable at the trial to . .
‘identify accused as the soldiers (R12,27). The men placed their hands
on her face and mouth to prevent her from shouting or breathing and
in the ensuing struggle all three fell to the ground (R12,20). While
While she was struggling on her back on the ground one soldier seid
"iKeep 1t up. She will be alright in e minute!® (R21). She testified
"It was terrible. I cammot remember what was happening“ (r13), but
she was conscious of vwhere she was (R21).

-2 -
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8till struggling with her and preventing her outcry by hold-
ing her face and mouth, they dragged her along the road to a gate
leading into Bonfire Orchard. One of the soldiers said ®*'Lift up'®
and the pext she remembered was when she was on the ground in the field
(R13,21; Pros.Exs.l-5). As soon as she was able to do so (R22), she
shouted "'Don't do 1t'¥ and begged the soldiers to leaver her alone
and let her go (R23, 25). They said that they loved her (R23), and
tock her along the fileld by the hedge (R14) where she was forced to
the ground. The taller soldier thereupon engaged in sexual intercourse
with her while the other held her on her back (R15-16, 23,25). The
taller arose and held an open knife, which she identified as Pros.Ex.7,
over her face, while the other engaged in sexual intercourse with her
. (Rl5-16,24,26s. She was frightened (R27) and at no time consented to
either act of intercourge. She resisted as much as possible (R18).

After the second act was completed, the taller soldier started
to hand the knife to the other, when Mrs. Broom gained possession of
it (P16,23-24,26). The soldiers warned her "™!'Don't say anything about -
this to anyone or we will shoot or kill you'" (R28) and told her they
were golng to leave and she must remain there until they were gone.
Thereupon they departed and she left for home shortly thereafter (R17,
27). They did not act as if they had been' drinking (R27).

The first person Mrs, Broom saw was Frederick Bandy, a friend
and neighbor, to whom she complained of the assaults (R18,27,29). Bandy
reported the crimes to Police Sergeant Arthur E. Doughty of the Somerset
Constabulary stationed at Chard (R30,32-33), who went with Dr. Albert
E. Glanvill, of Jocelyn House, Chard, to the Broom house about 9 pm. . -
Bandy, Doughty and Dr. Glanville testified she was crying, pals and in -
a very distressed condition, her 1lip was bruised, her nose appeared to
be slightly swollen and her mackintosh, which she identified as Pros.
Ex.6, was mudstained (R14,29-31,32-34). Dr. Glanvill testified she was
suffering from shock and her clothing indicated the presence of semen.
In his opinion, based upon the irrdtated appearance of and dempness on
the vulva and the recent semen on the puble hairs, she had recent inter-
course (331-32)

Dnring a search for stained clothing in the quarters of mem-
bers of accuseds' battalion on the night in question, accused Pearson
displayed his trousers, the knees of which were wet and muddy (R35-36).
On the following day (4 December) a pair of trousers, bearing stains
on both knees and spots of mud on the right leg below the knee,; were
identified by accused Jones as his (RAB) '

About 12:30 pm on 4 December 1944 James E. O'Connor, 32nd
Military Police Criminal Investigation Section, interviewed both accused
(R37) at the office of the Camp Chard dispensary (R44), and in the pre-
sence of First Lieutenant Albert C. Riggs, adjutant of accuseds! battalion
(R44-45), after warning them of their rights, took voluntary sworn state-
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ments from each accused(R37—38;44,45,46).

Pearson's statement (R41-42; Pros. Ex.9) was to the effect
that he and Jones went to town on the night in question and met a
women whom he asked "did she care for any company and she seid that we
do not know her ", He caught her (R41) by the arm and asked if she
cered to walk back "a piece®., She said if they did not kill or hurt
her she would, as she had some children at home., Jones caught her
other arm and the three approached a gate, over which they helped her.
They moved out of sight of the gate and the woman sald not to kill and
her she would direct them to "some more ledies", but they told her she
would do., She lay down and pulled up her dress and Jones engaged in
intercourse with her, while Pearson stood near them. Then Pearson had
intercourse with her, during which she hugged and kissed him. Jones
left to search for his glove and returned with her shoe which he gave
to her. Pearson arose and the woman said "'Let's go'"., She told the
two soldiers to go over the fence first and she would come by herself.
They left in that order. Pearson did not carry a.knife nor did he see
Jones with one, Mudstains on Pearsonts trousers were caused vhen he
was kneeling beside the womar in the field. She did not scresm or ob- -.
ject to their actions (R42).

Jones! statement (R39-41); Pros.Ex.8) was substantidlly similar
to Pearsonts with the following additions: The woman sald she would
meke a date with one but not both of them. Jores failed to have an
emigsion during his intercourse with her and the woman told Pearson
"to come on that I hadn't did nothing®™. When Pearson finished with
her he asked Jones if he "wanted any more " and Jomes replied "!Yes'®,
but the woman said "'No, I am feeling bad. I cannot do it any more'".
She agreed to meet Jones at a pub the next night. He identified a
pearl handled knife shown to him as the'one he hed with him (R40) that
night and which he missed just before he returned to camp. ' There were
staeins 1ike blood on trousers which he identified as worn by him that
night (R41).

O'Connor testified he believed Pros.Ex.7 (which the victim
identified as the knife held over her face during the second rape (r16))
was the knife to which Jones referred in his statement (RLB).

5, After a full explanation of their rights (R46-47), each accused
elected to remain silent (R47,48). No evidence was introduced by the
defense, .

" 6. Rape is the unlawful carnal knowledge of a women by force and
without her consent. Any penetration of the woman's genitals is suf-
ficient carnal knowledge, whether emission occurs or not. The force
involved in the act of penetration is alone sufficient where there is
in fact no consent (MCM, 1928, par.lifb, p.l165).
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The highly credible, uncontroverted and well corroborated :
testimony of the vietlm established the commission by two colored American
soldiers, at the time and place alleged, of bestlal rapes upon her

person., Each assailent forced himself upon her and had sexuasl inter-
course with her without her consent and despite her emphatic pro-
testations and vigorous resistance.. The victim's testimony as to
penetration is clearly corroborated by thet of Dr. Glanvill, 'The

use of force and lack of consent are corroborated by testimony as

. to her distressed condition, bruised lip, swollen nose and irritated
vulva and her complaint to Bandy immediately following the attack,

The identity of each accused as a participsnt in the dual
attack upon the pregnant woman is esteblished by the admissions con-
tained in their voluntery pre-trial statements, by-the muddy condition
of their trousers immediately following the attack and by the identi-
fication of the knife used to intimidate the victim as that. of Jones.'
The issue of fact created by the statement of each accused that the
wonan consented to the acts was for the exclusive determination .of the
court which, in view of the convincing evidence of nonconsent, reached
the only reasoneble conclusion in its findings of guilty (CH ETO 4194,
Scott). The record is devoid of evidence of mitigating circumstances.
The Board of Review is emphatically of the opinion that the evidence
fully supports the findings of guilty as to each accused (Cif ETO 3375,
Tarpley and authorities there cited; CM ETO 3253, Bowman and Glover).

7. &. During the direct examination of Bandy, defense counsel
objected to testimony of any conversation between the witness and the
victim following the attack "on the grounds of remoteness and hear-gay™.
The law member's overrulling of the objection (R29) was clearly proper
in view of the well established rule that testimony as to complaint of
such an assault is admissible (CM ETO 3253, Bowman and Glover, and
authorities therein cited)

b, After the law member admitted the pre-trial statements
of accused in evidence, defense counsel requested that sny reference
in each statement to the accused other than the maker of the statement
be deleted. The law member overruled the request and the statements
were read to the court without deletions (R39). Thereafter the law
 member instructed the other members of the court that "the statement
Jones made concerning Pearson shall not be considered against Pearson
end the statement Pearson made or any reference he made concerning
Jones shall not be considered against Jones" (R43-44). In view of
the precautionary instructions, the ease of following the same in the
case of the two statements in questiod, and the nature of the admls-"
sions of each accused, their admission in evidence and the reading
thereof to the court without the requested deletions was free from
error (cM ETO 1052, Geddies et al., p.15, and authorities there cited).

8. The charge sheets show the following with respect to accusged:
Pearson is 21 years seven months of age and was inducted 30 Decémber "
1942, Joneg 1s 24 years seven months of age and was inducted 29 Dec21252
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ber 1942, Each.was inducted to serve for the duration of the war plus
six months. HNeither had prior service.

9. The court was legally constituted and had jurisdiction of the
persons and offenses, ' No errors injuriously affecting the substanial
rights of either accused were committed during the trial, The Board

"~ of Review is of the opinion that the record is legally sufficient as
to each accused to support the findings of gullty and the sentence,

10, The penalty for rape is death or life imprisonment as the
court-martial may direct (AW 92).

d. 5
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- 1st Ind. '

¥ar Department, Branch 0ffice of The Judge Advocate General with the
European Theater of Operations. MAR 1945 TO: Commanding
General, European Theater of Operatlions, APO 887, U. S. Army.

{
’

: 1. 1In the case of Corporal ROBERT L. PEARSON (38326741) and
Private CUBIA' JONES (34563790), both of Company A, 1698th Engineer

~ Combat Battalion, attention is Invited to the foregoing holding by
the Board of Review that the record of trial is legally sufficient
as to each accused to support the findings of gullty and the sentencs,
which holding is hereby approved. Under the provisions of Article

~of War 50%, you now have authority to order execution of the sen-
tences, :

‘2. When coples of the published order are forwarded to this
- office, they should be accompanied by the foregoing holding, this
indorsement and the record of trisl, which is delivered to you here~
with. The file number of the record in this office is CM ETO 7252,
For convenlence of reference please place that number in brackets at
the end of the order:s (CM ETO 7252),

3. Should the sentences as imposed by the court be carried
into exscution, it is requested that a complete copy of the proceed-
+ings be furnighed this office in order that its files may be complete.

7. C. McNETL. S
Brigadier Gensral United States Army,
.Assistant Judge Advocate general. .

( Sentence ordered executed, GOMO 67, ETO, 11 Mar 1945,)
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Branch Office of The Judge Advocate General -
with the
Turopean Theater of Operations
APO 887
BOATD OF IEVIEN 10, 2 4 APR 1945
Ci ETC 7253
UNITED STATES )  FIRST UNITED STATES ARMY
) B
Ve )  Trial by GCM, convened at Soumagne,
) Belgium, 23 November 194L. Sentence:
Private DENJAIN F, HOPFER ) To be hanzed by the neck until dead,
(32720571), 3170th Quarter- g

master Service Company

HOLDING by BCARD OF FEVIEW NO, 2.
VAN BENGCCHOTEN, HILL and JULIAN, Judge Advocetes

. 1, The record of trial in the case of the soldier named above has
been examined by the Board of Review and the Board submits. this, its
holding, to the Assistant Judge Advocate General in charge of the Branch

ffice of The Judge Advocate General with the Furocpean Theater of Opera=
tionse

2o Accused was tried upon the following Charge and Sbecification:
CHARGE: Violation of the 92nd Article of War,

Specification: In that Private Benjamin F. Hopper,
Thirty-Cne Hundred Seventleth Quertemmaster
Service Company, did, at Welkenraedt, Belgium,
on or about 28 October 19LL, with malice afore=- _
thought, willfully, deliberately, feloniously, _
unlawfully, and wilth premeditation kill one
Private Randolph Jacksoh, Jr., a human being,
by shooting him with a carbine, -

He pleaded not guilty and all members of the court present when the vote
was taken concurring, was found guilty of the Charge and Specification,
Evidence was introduced of one previous conviction by summary court for

eppearing in a city placed off limits to United States troops, in viocla-
tion of Article of War 96, All of the members of the court present when
the vote was taken concurring,’ he was sentenced to be hanged by the neck
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until dead. The reviewing authority, the Commanding Generdl of the
First United States Army, approved the sentence but recommended that
it be commted to dishonorable discharge, forfeiture of all pay and
allowances due or to become due and confinement at hard labor for the
term of his natural life, and forwarded the record of trizl for action
under Article of War !i8. The confiming authority, the Commanding
General, Furcpean Theater of Operations, confirmed the sentence and
withheld the order directing the execution thereof pursuant to Article
of War 50%,

3. Accused and Randolph Jackson Jr., the deceased, were both
»ivates in the 3170th Quartermaster Service Company (R12) stationed
on 27 October 19l at the railroad station at Herbesthal (R7), Welkenraedt,
Belgium (R17)e At sometime between midnight and 12:30 AJM. of 28 October,
deceased and Private James W, Tiogers of the same company, both of whom
had been drinking beer at a cafe, started back for camp together when the
place closed for the nizht, On their way they passed another cafe where
they heard voices inside, and on going in found accused with another
soldier from their outfit znd a Mexican, sitting at a table drinking,
Rogers and the lexican proceeded to sing some Spanish songs, leaving
" accused, deceased and the third soldier talking at the table, and the
proometor endeavoring.all during this ‘b:Lme to zet them to leave so he
could close,

The soldiers flnally started to gather their equipment to leave,
at which time accused and deceased were "hollering about something", No
attention was paid to them, it being assumed by the others to be a pley-
ful argument when accused said in substande that if he had his gun he
~would shoot deceaseds Deceased then said,

"Ch, you wouldn't do thate I will give
you my gun and even put one in the
chamber;"

which he did and handed the gun to accused (RS), Still nobody paid any
attention as everyone was talking, btut the next instant accused, from a
distance of six or eight feet, ralsed and aimed the gun at ceceased and
fired, Deceased fell, - Rogers testified,

"everybody froze and I still thought
he had just shot to scare him and they
were playing % ¥ # and Hopper kept
shooting the carbine and walking towards
Jackson # % # he walked right up over him
and fired the carbine until there was no
. more amrunition, I don't guess", ' :

Sone eight to twelve shots were fired, then accused threwthe carbine down
on top of deceased, turned and went ocut. Rogers went to the door and
called to accused, "Hopper, don't go away and leave the toye. Help me
take him to a hospital’, and accused answered, "You didn't see nothing"
and ran away (R9). It was not known what the arzument was about and it
had seemed friendly. VWhile accused had been drinking, he walked normally
and talked 1ntelllﬂent1y (?ll). Accused!s character and reputation in
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his company was gocde He was not known as a trouble maker (rm3).
Deceased was dead when a medical officer arrived (R1L) and the autopsy
showed multiple gun shot wounds of the head, chest, abdomen, left arm
and both thizhs. The injury to the heart alone was sufficient to cause
death (R16). ' :

e Accused romained silent and presented no evidance.

5, Murder is the unlawful killing of a human being with malice
aforethouzht and to prove the offense it must be shown that the act was
“so done (MCH, 1928, par.l1L8a, pp. 162-16L). The uncontroverted evidence
shows that accused shot and killed deceased as alleged, The only question
requiring consideration is whether there was "malice aforethought®,

"alice does not necessarily mean hatred
or personsl ill=will toward the person i '
killed, nor an actual intent to take his
life or even to tzke anyone's life. The
use of the word 'aforethouzht! does not
mean that the malice must exist for any
- particular time before the commission of :
. the aet, or that the intention to kill .
" must have previously existeds It is suf-
;. ficient that it exist at the time the act
is cormitted" (Ibidepel63).

Malice aforethought may exist when the act is unpremeditated and it is
murder, malice being presumed or inferred, where death is caused by the
intentional and unlawful use of a deadly weapon in a deadly menner,
providing in all cases there are no circumstances serving to mitigate,
excuse or justify the act,

"In order that an implication of malice
may arise from the use of a deadly weapon
it must appear that its use was willful or
intentional, or deliberate, This, like
other matters of intent, is to be gathered -
from the circumstances of the case, such as
the fact that accused had the weapon pre-
pared for use, or that it was used in such
".a manner that the natural, ordinary and
probable result would be to take lifen
(29 CJ, secsTh, p. 1101), °

The evidence shows that both accused and deceased had been
drinking and an argument arose between them. The record does not dis-
. close the cause of the argument which did not reach a point where it
drew the attention of their companions sitting et the same table until
accused was heard to remark that if he had his gun he would shoot
deceased and the reply of deceased that accused wouldn't do that. His
offering to accused-his loaded rifle, indicates how lightly deceased
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regarded the argument. However, accused accepted the rifle and im-
mediately started shooting at deceased from a distance beginning at

six or eight feete He continued to fire at the prone body of deceased
until his gun was empty when he tossed it upon the body of deceased,
This act together with his refusal when asked to help get his victim

to a hospital, and his reply as he left the cafe that "You didn't see
nothing", all evidence the deliberate intent and actusl malice with-
which the shooting was.accomplished and his utter disregard of the

value of human 1ife, The record contains no evidence of provocation

on the part of deceased nor the slightest element of excuse or justifi-
cation on the part of accused,’ The undisputed facts show such a viclous,
brutal and intentional killing as to "carry within itself proof of malice
aforethought and thereby irrefragably stamp the offense as murder® '
(CM ETO 3585, Pygate; CM ETO 3932, Kluxdal)es The findings of guilty were
fully supported by substantial, competent evidence of the most convinclng
kind (CM ETO 3180, Porter; CM ETO 161, Waters).

While accused had been drinlcmg, there was no evidence of
intoxication at the time of the shooting. He walked without. dii‘ficulty, _
his speech was coherent and his actions positive, The issue of intoxica- -
tion was not seriously raised as a defense and in any event the question
of whether accused was sufficiently intoxicated so that he could not have
had the necessary intent to-constitute murder, was one of fact for deter-
mination by the courte In the absence of substantial- competent. evidence
that he was so intoxicated, the findings of the court were fully justified
(CM ETO 2007, Harris Jr; Cif ETO 1065, Stratton; CM ETO 1901, Miranda).

’ 6e The charge sheet shows that accused is 24 years end two months ‘
of age. He was inducted 16 January 1943 at New York, New York and had
no prior service, . Sl

Te The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial
rights of accused were committed during the trials The Board of Review
is of the opinion that the record of tnal is legally sufficient to sup-
port the ﬁnd::.ngs of guilty and the sentence.

© 8. The penalty for murder is feath or -1ife imprisomment as the
court-martial may direct (AW 92)a
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War Department, Branch Office of The Judze Advocate General with the
Furopean Theater of Operations, « APK 1945 TO: Commanding
- General, Furopean Theater of Operations, APO 887, U. S. Amy..

1. In the case of Private BENJAMIN F. HOPPWE (32720571), 3170th
Quartermaster Service Company, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally suf- ,
ficient to. support the findings of guilty and the sentence, which holding
is hereby approved, Under the provisions of Article of Tar 50.3, you now
have authority to order -execution of the sentence.

24 TWhen copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding, this indorsement, and
the record of trial which is delivered to you herewith., The file number
of the record in this office is Cil BTO 7253, For convenience of reference
please place that number in brackets at the end of the order: .(CM ETO 7253).

3e Should the sentence as imposed'by the court be carried into 7 -
execution, it is requested that a complete copy of the proceedinzs be
furnished this office in order that its files may be complﬁte.

///%ﬂ/

« Co McNEIL, v
Brigadier General, Urrlf,ed States Army
Assistant Judge Advocate Generals /

:1 Incl,
‘Record p."c' '_I’riel.

( Sentence ordered executed, GCMO 107, ETO, 7 April 1945,)
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
- APO 887
BOARD OF REVIEW O, 3 29 MAR 1945
¥ ETO 7269 -
UNITE D. STATES ) FIRST UNITED STATES ARMY
\ )  Trial by GCM, convened at Chaud=-
: ; fontaine, Belgium, 7 December 1944,

Second lieutenant HENRY Sentence: Dismissal, total forfeitures
A. VAN HOUTEN (0-1596531), ) . and confinement at hard labor far five -
560th Quartermaster Rail- ) ‘years. Eastern Branch, United States
head Company )  Disciplinary B&rracks s Greenhaven, New

g York.

HOLDING by BOARD OF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1. The record of trial in the case of the officer nmamed above
has been examined by the Board of Review, and the Board submits this,

its holding, to the Assista.nt. Judge Advocate General in charge of the

Branch Office of The Y udge Advocate General with the European Theater
of Operations.

2. Accused was tried upon the followling charges and specifi-
cations: :

CHARGE I: Violation of the élst Article of War,

Specification 1t In that Second Lieutenant Henry
A. Van Houten, Five Hundred Sixtieth Quarter-
master Railhead Company, did, without proper
leave, absent himself from his command at .
Davron, Seine et Cise, France, from about 1
September 1944 to about 3 September 1944,

Specification 2¢ In that * * * gid, without
proper leave, absent himself from his com-
mand at Weiswampach, Luxembourg, from
about 2000 hours 1 Uctober 1944 to about
0630 hours 2 October 1944.
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CHARGE II: Violation of the 84th Article of War.

Specification: In that * * * did, at Malmedy,
Belgium, on or about 30 September 1944,
wrongfully dispose of two {(2) carbines of
the value of Ninety-Six ($96.00) Dollars,
issued for use of the Military Service of
the United States, by giving them to
Belgium civilians.

CHARGE III: Violation of the 96th Article of War.

Specification 1: In that * * * did, at Spa,
Belgium, on or about 1 October 1944,
wrong ‘and without authority trans-

rt two Pelgium civilian women in a
nited States Army vehicle,

Specification 2% In that # * # d4id, at Spavelot,
Belgium, on or sbout 1 October 194k, wrong=
fully and unlawfully fraternize with Belgium
civilians by visiting and spending the night
in a Belﬁia.n residence in violation of Letter’
Orders, “eadquarters First United States Army,
dated 15 September 1944, = ' -

He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was taken copncurring, was f&% @é‘fgﬁ‘f
of allcharges and specifications. No evidence of previou.s/waa
introduced, Three-fourths of the members of the court present

at the time the vote was taken concurring, he was sentenced to be
dismissed the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for 20 years. The reviewing
authority, the Commanding General, First United States Army,
approved the sentence, but reduced the period of confinement to
five years and forwarded the record of trial. for action under
Article of War 48, The confirming authority, the Commanding
General, European Theater of Operations, confirmed the sentence,
designated the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement, and withheld the
order ogirecting execution of the sentence pursuant to Article of
War 50%. :

3. A summary of the evidence for the prosecution is as
follows:

a. Charge I, Specification 1t On 1 September 1944 ac-
cused's company, the 560th Quartermaster Railhead Company, was at
Chateau de Chavin, Davron, a village about 15 miles west of Paris,
France. A child in the village was 111 with pneumonia., Accused
was allowed by Captain Iouis M, Dessaint, his company commander, to

ol
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take the child and its parents in a jeep with driver to a hospital
in or near St. Germaine, France (R7-8,13). Late in the afternoocn
at a road junction Captain Dessaint in another vehicle met accused
and his driver, then en route in their jeep to visit Paris. .He
told accused not to go to Paris. Accused said "he was going to
Eick up the child's parents and he would go right back" (R8-9,14).
owever, accused did drive to Faris, parked the vehicle and with
his driver entered a cafe. They remained 15 minutes and when they
came out the jeep was gone (Rl4,15). Accused returned to his com=
pany the morning of 3 September. He had no authority to be absent
during this period (r9). :

- b. Charge IT Specificationt On 30 September 194l at

about 1500 hours, accused with Private lenard J. Srage and Technician
Fifth Grade Frank M, Tomasko, both_of accused's company, left the
company area then at Weiswampach, luxembourg (r7) by Jeep to attend
a meeting at First Army Headquarters. After the meeting and while
they were returning to thelr company area, accused directed Tomasko,
who was driving, to stop at a cafe. Tomasko complied and accused
entered the cafe where he remained unitl it closed at 2000 hours.
He returned to the jeep with a Belgian soldier whose acquaintance
he had made in the cafe. The Belgian entered the jeep and directed
the way to another cafe. Accused presented the Belgian with a
carbine, which the latter "did not want to take", but accused "told
him to take it". On reaching the cafe in question, accused and
Xhe Belgian entered while the two enlisted men waited outside,

fter "quite a while® accused came out and on request obtained
Sraga's carbine telling him "not to worry that he would bring it
back", When accused next emerged from the cafe he was "kind of
drunk" and "wobbly". He went back in again and Sraga also entered
the cafe where he saw the two carbines "laying against the wall
by the Belgian soldiers®"] Sraga tried to get back his weapon and
fhad it in my hand once", but accused took it away and gave it to

a Belgian soldier, saying it was his, "he gave it to him", The
cafe closed about midnight or 0100 hours and each of twoe Belgian
soldlers had a carbine. Sraga again retrieved his gun but once more
accused took it from him and returned it to the Belgian, Accused,
Sraga and Tomasko then returned to their company where they arrived
about 0400 hours (R16-17,18-19).

1t was stipulated between accused, the prosecution and
the defense that the walue of the two carbines referred to in the
specification was about $96.00 and that they were issued for use
in the military service of the United States (R25).

co Charge III, Specifications 1 and 28 On 1 October
1944, while proceeding from his company area at Weiswampach, Luxem-
bourg, by jeep to First Army Headcuarters with two enlisted men of
his company, accused stopped on the way at a cafe where he met.two
young women who desired to attend a "picture show at Spa®, Accused
therefore "took them into Spa and left them out and we went on to-

-3


http:midnight.or

(68)

the AFO, On the back we picked them up and took them back
home" (R20-21 22—%. An extract of a letter, of which accused had’
notice, from E‘eadquarters European Theater of Operations, United
States Army, dated 24 Yanuary 1944, prohibiting the transportation
of civilians in military vehicles was received in evidence with-
out objection (R10; Pros.Ex. "No.1"). : '

After taking these women to their homes, accused and the
two enlisted men "were going back to camp", but on the way passed
another cafe and accused "wanted to go in and get another beer',
The driver backed up the jeep and accused went in. 'After a while
he called in the driver and inside "they met three other enlisted
men from some combat engineer outfit". They decided then that
"they wanted to find some women" and, after obtaining advice in
this regard fromthe proprietor, were accompanied by the "three
engineers” to a place that was a little way outside of Spavelot.
It was a residence, but "had a bar and had living quarters in it

too", They arrived there at 2200 hours and "a girl came downstairs
and.she- said 'Come right upstairs'", At this ®residence" there
were about five Belgian civilians., At 0200 hours accused told
his driver he might as well take the "engineers® back to camp
"and pick me up on your way. home and I will be ready to go". The
two enlisted men took the engineers to camp and returned but were
then unable to gain entrance to the building or to arouse anyone.
They therefore slept in the vehicle until shortly after 0600 hours
when accused came out and they all returned to their company area
(r21-22,23,24).

A directive from Headquarters First United States Army
dated 15 September 1944, subject "Relatiorsof Troops with Civil
Populace®, which prohibits fraternization with the vivilian populace,
was received in evidence without objection (R10; Pros.Ex, "No.2%),

d. Charge I, Specification 2% Accused had no authority
to be sbsent from his organization on 1 October 1944 as indicated
by his activities above described which followed his attendance of
the meeting at First Army Headquarters on that date and continued
until about 0630 hours the next day 5893. ' .

L. The following evidence was presented for the defense:

v a. His rights having been explained (R25), accused testi-
fied that when he met his company commander on.-l September 1944, he
did not interpret their conversation "as a direct order net to go

to Paris", He went to Paris and while he and his driver were away
from their jeep for a short time, it was stolen (R26), He reported
the loss to the Provost Marshal's office of the Seine Base Section and
spent the following day in that.office waiting to see if the vehiclV
would be recovered. He obtained a ride back to his company area

on 3 September (327]. : o
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With reference to his gj.ving away two ca.rbmes, as alleged,
accused did not "actually remember givin,g any weapons away" but he’
"had been drinking quite a bit and 1 t dispute the fact that I
did or didn't" (R27-28).

Accused admitted transport two civilian girls and that
they were taken to their home (R28-29),

The "Belgian residence" referred to in Specification 2,
Charge III was not a residence, but it was rather "a combination
hotel. It had a cafe in comection with it. They had rooms there
for hire just as any small inn or hotel would have", While the
enlisted men were taking "the three engineers" tb their organization
the morning of 2 October, accused was waiting for them and "fell
asleep in the place” R29) .

b. Character witnesses testified for accused, his com-
pany commander testifying that he performed his duties in an excellent
manner, was very energetic and ambitious (R11-12). Major Julien
R, Price, Quartermaster Corps, Headquarters 47th Quartermaster Group,
testified that accused had been a member of his command since 2
October 1944, performed all his assigned duties in an excellent
manner and "mor he has been an excellent officer of high
cha.racter" (R31-32). Colonsl Nelson J. Moore, Quartermaster Corps,
also of Headquarters, 47th Quartermaster Group, corroborated the
%estimor)v of Major Price as to accu.sed's capabilities and conduct

R32.33 O

5. The absences of accused as alleged in Specificatioxia 1
and 2 of Charge I were clearly established by the prosecution'a
r.i.tnesaes and by.the testlmony of accused.

There was substantial convincing evidence to support the
court's findings that accused wrongfully disposed of two carbines
as alleged (CM ETO 5389, l’mﬂmﬁr CM ETO 4293, Howard; CU 207652,
Fay and Morris, 8 BeR. 365, 1937; MGM, 1928, sec. Lika, p.158).

Under Specirica.tion 1 of Charge III, the court's findings
that accused transportod Belgian civilians. aa alleged was shown by
the prosecution's evidence and a.lso bg accused's testimony (CM ETO
* 2966, Fogby). His fraternizin elgian civilians, as alleged
in 3peciﬁ.canon 2 of Charge I was similarly fully established
(m ET0 6203, Mistretta).

6. The charge sheet shows that accused is 31 years of age and
was inducted at Baltimore, Maryland, 17 March 1941, He was com-
missioned second lieutemant, 17 September 1943 at the Quartermaster
School, Camp Ieo, Virginia., He had no prior service.

7. The court was logally constituted and had jurisdiction of
the person and offense. No errors injuriously affecting the sub-
‘stantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is. . .
legally sufficient to support the findings of guilty and the
sentence as approved, modified s.nd“cpﬁfirmd

-5- A .
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8. The penalty for absence without leave, wrongful dis=-
postion of arms issued for use in the military service, wrongfully
and without authority transporting Belgian civilians in a United States
Army vehicle or wrongfully and unlawfully fraternizing with Belglan
vivilians by a person subject to military law is, in each instance,
such punishment as a court-martial may direct (AW 61,8, and 96).
The designation of the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement, is
authorized (AW 42; Cir.210, WD, 14 Sept. 1943, sec.VI, as amended).

Judge Advocate

SICK IN HOSPITAL Judge Advocate

&, // )4@/54/ KZZ Judge Advo;ato

- |
‘GONFIDENTIAL
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1st ‘nd.

War Department, Branch Office of The J‘ﬁﬁ Advocate General with
the European Theater of Operations. <9 MARIS49° T0: Command~
ing General, European Theater of Operations, APO 837, U.Se Army.

1. In the case of Second Lieutenant HENRY A. VAN HOUTEN
(0-1596531), 560th Quartermaster Railhead Company, attention is
invited to the foregoing holding by the Board of Review that the
.~ record of trial is legally sufficient to support the findings of
' Euilty and the sentence as approved, modified and confirmed.

nder the provisions of Article of War 503, you now have author—
ity to order execution of the sentence.

. 2. Vhen oopies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
this indorsement. The file number of the record in this office
is CM ETO 7269, For convenience of reference, please place that
number in brackets at the end of the order: tCM ETO 7269),

E. Co MoNEIL,
Brigadier General, United States Ammy,
- Assistant Judge Advocate General. -

( Sentence ordered executed, GCMO 95, ETO, 4 April 1945),

e
GFICENTIAL
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Branch Office of The Judge Advocate General
with the
Guropean Theater of Operations
APO 887

BOARD OF REVIEW NO. 1
: 3 MAR 1y:i
CM ETO 7270

UNITED STATES - 3RD INFANTRY DIVISION
Trial by GCM, convened at Mdsheim,
France, 2 December 1944, Sentence:
Dismissal, total forfeitures and
confinement at hard labor for 20
years. Eastern Branch, United
States Disciplinary Barracks,
Greenhaven, New.York.

Ve

Second Lieutenant CLAUDE D.
McDOMAID, Jr. (0-537592),
Company E, 30th Infantry

HOLDING by BOARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the officer named above
has been examined by the Board of Review, and the Board submits
this, its holding, to the Assistamt Judge Advocate General in
charge of the Branch Office of The Judge Advocate General with the
European Theater of Operations.

2, Accused was tried upon the following Charge and Specifi-
cation: A

CHARGE: Violation of the 6, Article of War.

Specification: In that 2nd Lieutenant CLAUDE D.
McDONALD JR., Company "E", 30th Infantry,
having received a lawful command from
Lieutenant Colonel Frederick R. Armstrong, -
his superior officer, to return to his
Company in combat, did at or mear Ste Die,
France, on or about 29 October 1944, will-
fully discbey the same,

]

He pleaded guilty and, three-fourths of the members of tke court
present at the time the vote was taken concurring, was found guilty
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of the Charge and Specification. No evidence of previous
convictions was introduced. Three-fourths of the members
of the court present at the time the vote was taken concur-
ring, he was sentenced to be diamissed the service, to for-
feit all pay and allowances due or to become due, and to be
confined at hard labor, at such place as the reviewing auth-
ority may direct, for the rest of his natural life. The
reviewing authority, the Commanding General, 3rd Infantry
Division, spproved the sentence, but reduced the period of
confinement to 20 years, designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New Iork ’
as the place of confinement, and forwarded the record of
trial for action under Article of War 48, The confirming
authority, the Commanding General, European Theater of
Opsrations, confimed the sentence, designated the Eastern
Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of donfinement, and withheld the
order directing execution of the sentence pursuant to
Article of War 503,

3. The evidence for the prosecution was as follows:

About 20 October 1944, accused joined the 30th
Infantry and was assigned to Company E under the command of -
Captain Ralph R. Carpenter. On 29 October the company was
about two kilometers from Le Haute Jacques near Saint Die,
France, with the regiment's second battalioh under the com-
mand of Iieutenant Colonel Frederick R, Armstrong (R7-8,12).
At 1745 hours 29 October accused informed Captain Ca.rpenter
fhe didn't want to command a platoon, he'd like to be relieved”.
Captain Carpenter R

{
+"talked with him and explained to him ]
.that even though an infantry officer .
felt he couldn't do a Job he still
had to make an effort, no matter how
~difficult the circumstances were he
had to do a job. The conversation
lasted about 15 minutes" (R9).

Thereafter accused talked for about 'half an hour in front of
the company command post (R9) with Colonel Armstrong who was
making a final check of the positions in anticipation of a

. sounter-attack which fthe Germans usually throw at us about
that time", Accused stated that

"it would be impossible for him to con-

- .tinue as platoon leader. He said he
couldn't take it and couldn't stand
combat, he couldn't order his men to
fight" (mz).

-2 -
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Colonel Armstrong talked to accused about the seriousness
of his action,

"what it meant, what a tight spot we
were in and I told him that he had
no cholce, he had a job to do and
he would continue to do it, After
describing the sitwtion to him,

. the position he was in, he still re-
fused to go back to his men" (Rl2).

Colonel Armstrong then called Captain Carpenter and said
"Captain Carpenter, I want you to be a witness to the giving .
of a direct order" (R9). Colonel Armstrong then turned to
accused and said,

in not so many words, but asked him

.if he understood what a direct order,
what disobedience of a direct order
meant, not only to himself but to his
family, and Lt McDonald said yes" (R9-10).

He then gave accused "a direct order to go ba.ck to his com-
pany and lead his men" (R12). Accused said, "I refuse®™ and
did not go back to his platoon, then 175 to 200 yards awsy,

nor did he make’any movement to comply with the order (mo 12).
He was not defiant or argumentative and remained in the area
until Captain Carpenter placed him under arrest about half an
hour later and "sent him back to battalion® (R11,13).

L. After his rights were explained (th) accused testi-
fied in substance as follows:

. He enlisted and reported in July 1943 at Fort lLesaven-
worth, Kansas. He later went to Fort Hiley, Kansas, then at-
tended Officer Candidate School and graduated 7 December 1943,
From thers he went to Camp Roberts, California and

HAfter being there about a week I was
sent out to an IRIC and I spent.a month
there, and then I reported to the 80th
Battalion at Camp Roberts and I stayed
there until June lst, at which time I
.was sent to the 70th Division. I

stayed with the 70th Division until Aug-
ust 9th and then I received my POE orders,
and received a leave., After my leave 1
went to Fort Meade amd from there I was
sent to Camp Shanks and came overseas., I
landed here on September 18th and stayed
one week in & depot and then we were

-3~
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shipped to the 15th Depot, where we
stayed two weeks and was shipped to
the 2nd Keplacement Depot, and then
was sent to the 3rd Division" (R15-16).

He joined the 3rd Division "around 18 or 19 October'" while
it "was in & defensive position"., He described the tactical
situation of his company on 28 and 29 October, the small
arms and machine gun fire to which his platoon was subjected
and the repulse of his men from a hill by enemy fire (R16-17),

- On 29 October as Captain Carpenter said to go on up the hill
i'urther, he started to go up and -

"the machine gun cut loose again.
My men laid down in the road and
then they ran behind a tank and
there they stayed. Part of the
men ran behind the tank and part
ran behind the ‘company CP. I
didn't find them till much later in
the day. The tanks fired and knocked
out two of the machine guns. The men
were lying in back of the tank and mor-
tar shells began to drop in on us and
at that time all of my platoon took off.
I was left there and Lt Parsons! Battle
‘Patrol took off and we were the .only two
men standing there. He got his men back
and got them in their holes and they

* stayed there. I got eight of my men back
as well as I could and then Capt Carpenter
told me to push on up the hill and I
started up the hill but I couldn't get the
men to go. Machine gun fire was heavy. from
,the top of the hill, I stood up and mo=

~ tioned for the men to come up and I got them
up a few yards but couldn't get them any far-
ther. The platoon sergeant told me, 'Lt,
these men are worn out. You can't get them
up the hill,! Capt Carpenter then told me
to get the men up the hill and contact 'F!

~ Company, which was up the way. I started.
again, and I got them up about 15 or 20
yards more and had them dig in and patrols
were sent out. I received word to go far-
ther in the woods, At this tims machine gun
fire had died down, there was & little small

~ arms fire, We went about 100 yards up the
woods so I came down and asked Capt Carpenter
what we should do and he said, 'Come back
down and form along the road where you were
this morning.' He told me to form on to Lt

HiY i_TAL
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Parsons. I got my men back down so
Lt Parsons took me around and showed
me the best holes to put my men in
‘and I pub my men in those holes. This
was about 5 o'clock and then I went
back to Capt Carpenter" (R17-18).

At 1700 hours the enemy had been sﬁccessfully repulsed. Some
of his men had come back and they "dug in and everything was
quiet" He had

one man killed, two injured and out of
.the machine gun section, out of 12 men

who went up there, 7 got killed. Eight
in all were killed in the first 20 min-
utest,

Accused krew t}nf those men had been good men and

"honestly felt that the reason they didn't
do what they were supposed to do was be-
cause of my leadership. I felt that I
wasn't qualified to lead a platoon. I
went to Capt Carpenter and told him, 'Sir,
I can't lead a platoon. The men are bet-
ter off without me', and I asked to be
relieved, and that was the only reason
because I had fallen down as a platoon
leader. I wasn't able to get my men up
the hill, and not one of my men fired a
shot, they all ran. I still think it
was my fault that they didn't fire. I
feel it was all my fault". .

He therefore told Colonel Armstrong that

"T couldn't feel right, that I couldn't
Jlead these men, He told me what I was
doing. He said that he could send me
back to the Medics, I said there was
nothing wrong with me and he said, ‘the
only thing I can do is to give you a
~ direct order to go back up,' and he gave
me a direct arder and I refused" (R19).
Accused never was afrald and told the colonel he was"vtillin
to go back as a buck private® (R10) if he could go back in
without the responsibility of those men on his hands and "I’
an ready to go back now as an officer or enlisted men”,(R19~20),
He would like to return as an officer or enlisted man for rea-
sons as followss - :

oo 7270
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"I have had a lot of time to think it
over and I know that I know my job and’
I do know how to lead men, and I know
my greatest fault at that time was
failure to be an ihspiration to the
men. I saw how Lt Parsons did when
his men.ran, he got them back and in
that I fell down, but I know that I
know my job and I can lead those men.

- I'11 tell you the biggest reason. I
don't know how you men believe in the
Bible and in Christ, but I have been

. & great bellever in it for many years.
)My mother has been a Pentecost for
14 years. I never did believe in it
till I came over here and it is since
then that I have followed that religion
of my mother and I have given my heart
to God and I know now that if I'm given
another chance that God will help me
and I know I can be the inspiration to
my men and lead them because I know God
will help me" (R20).

About 16 November he went to see Lieutenant Colonel John A.
Heintges, executive officer, 30th Infantry (R22,28), who said
to him, after talking with "Capt Dwan", the regimental adjut-
ant R21) . .

You can go back. I'm sending you to
,another company as a replacement offi-
cer.s They won't know anything about

- what happened"

He then went to Company A as a replacement officer and

"stayed there for about a day and Jjust
.before we were going to attack the
Meurthe River I got a call to come out,
that the General didn't approve my going
- back" (R20).

He was then a platoon leader. They were to cross the Meurthe
River under cover of darkness. He had been "briefed", had"briefed”
his platoon and was waiting for the order to move out, It was
"about 5 o'clock" when the first sergeant said, "I think we're
going to lose you" and told him he had to go back. He

-6 -
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"reported back to Capt Dwan. Lt,.

Hunt asked me if I was coming back
and I told him I'd let him know later
on. When I got back Capt Dwan told
me my going back had been disapproved
so I called the First Sergeant and
said I wouldn't be back" %Rzl).

The day before th trial he went to "Cépt Dwan" again and

"wanted to"try to see the General to
see if he wouldn't let me go back,
and I went to the Division C.P. Rear
in Strasbouwrg and I saw the G-1 and
asked him if I could see the General
because 1 felt if the General heard
my story about being a Christian and
living by the Bible he'd let me go
back, but he wouldn't see me" (R21).

Cross-examined, accused testified that he did not
do any fighting while with Company A. The following questions
and answers are pertinent: '

"Q: You testified as to yowr reason you
now think you could perform as an
officer., When did you first make
up your mind that you wanted to obey
this order?

A: As far as obeying tlat order, I
couldn't do it. When I was placed
in arrest I had a lot of time to

think and I'1l say that I spent a
great many hours in prayer.

Q: When did you make up your mind?

A: About the 1l4th,

Q: On the 3rd day of November you were
examined by the Division psychiatrist
were you not?

A: Yes, sir.

Q: On that day you told the psgychliatrist
that you were not willing to go back?

A: I told him that as an officer I was
not willing to go back" (R22).

-7
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Accused was assistant commandant at Wentworth Milltary Academy
in 1943, when his duties were .

"$o handle the dis ciplina.ry action
of the cadets in school. When they
had too many demerits. I saw that

.they worked them off. If they were
given other punishment I saw that .
the punishment they were given was
carried out™ (R24),

Second Lieutenant Gilbert B. Hunt, Company A, 30th
Infantry, testified in corroboration of accused's testimony
that accused was assigned to Company A and briefed for an at-
tack across the Meurthe River. Asked if he would be willing
to have accused return as an officer in his company, he re-
plied "I certainly would" (R26-27).

' Lieutenant Colonel John A, Heintges, executive
officer, 30th Infantry, testified that the day before his
regiment crossed the Meurthe River he talked at his quarters.
with accused who said he realized his mistake and that he
would like to return to duty as an officer in our regiment.
He told accused "his case had advanced pretty far®™ but that
he was sure the regimental commander would be willing to
give him another chance. While accused waited, Colonel
Heintges went and talked with the regimemtal commander who
said "Yes"., The colomel returned and reassigned accused to
Company A. He then "called" the staff judge advocate and
"told him what happened". The latter said "he'd have to get
in touch with the General", About three or four howrs later
the staff judge advocate "called me and told me that the
General had disapproved reassigmment of Lt McDonald". Both
Colonel Heintges and the regimental commander were willing to
have accused reassigned to their regiment (R28~29). The day
following accused's alleged offense Colonel Heintges talked
with accused "in great lengths®" at which time accused did not
desire to g back to duty, but did not say he was afrald to

fight.

5. Accused's gullt as charged was shown beyond any
doubt whatever by his plea of guilty and by the evidence in-
cluding his own testimony (CM ETO 3080, Holliday and cases '
therein cited; CM ETO 4184, Heil; CM ETO 5318, Bender). He "
admitted his guilt and that he m nade a mistake. His defense
consisted solely of & plea for clemency and a chance to return
to the front "as an officer or enlisted mn" (R20).

6. The charge sheet shows that accused is 24 years of
age, atterded the Infantry School, Fort Bemning, Georgia, from'
10 August 1943 to 7 December 1943 and indicates he was commis-
siomed & second lieutsnant on 7 December 1943. No mrior service
is shown.
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7. The court was legally constituted and had
jurisdiction of the person and offense. No errors injur-
ioudly affecting the substantial rights of accused were
committed during the trial., The Board of Review is of the
opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence as approved
ard confirmed,

8. The penalty for willfully disobeying tha lawful
command of his superior officer by a person subject to mili-
tary law in time of war is death or such other punishment as
- the court-martisl may direct (AW 64; MCM, 1928, par.l0Lc, p.98).
The designation of the Easterh Branch, Um.ted States Discipline-
ary Barracks, Greenhaven, New York, is authorized (AW .42; Cir.210,
WD, 14 Sep.l943, sec.VI, as amended). .

. // ﬁ/é s Jdm
77'1.«?«,&«4 O Hlewmnon Judge Advocate

%:02([ ZM Juage Adv'cc'ate.
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War Department, Branch Office of The Judge Advor'a.te General with
the European Theater of Operations. M AR 1849 T0: Commandin~
General, Euwropsan Theater of Operations, 887, U. S. Army. “ -

1. In the case or Second Lieutenant CLAUDE D. McDONALD,
- JR. (0-537592), Company E, 30th Infantry, attention is invited. to
the foregoing holding by t.he Board of Review that the record of
trial is legally sufficient to support the findings of guilty
and the sentence as approved and confirmed, which holding is here-
by approved. Under the provisions of Article of War 504, you—now
have authority to order execution of the sentence,

. 2., When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
ard this indorsement., The file number of the record in this of-
fice is CM ETO 7270. For comvenience of reference, please place
that number in-brackets at the end of the order: (CM ETO 7270).

Y

E. C. McNEIL,
Brigadier Gensral, United States Army,
. Assistant Judge Advocate General

(( Sentence ordered executeds GCMD 78, ETO, 19 Mar 1945.)

GOMFIGENTIAL .
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Branch Office of The Judge Advocate General
with the
Buropean Theater of Operations
APO 887
BOAID OF THVIEW HO, 2 5 APR 1945 '
Ci RTO 7308 |
UNITED STATES ) LTI INFANTEY DIVISION
)
Ve ) Trial by GCli, convened at
' : ) Walferdang, Luxembourg,
Private MICHAZL LOYA (3318Lo2L), ) 10 January 1945, Sentence:
Corpany I, 12th Infantry ) Dishonorable discharge, total -
) forfeitures and confinement
) at hard labor for 1lifes
) Fastern Branch, United States
) Disciplinary Darracks, Creen—
)

haven, New Yorke

HOLDING by DOARD OF RIVITY NO, 2
VAN BENACHOTT!, HILL and JULIAN, Judge Advocates

ls The record of trial in the case of the soldier named above has
been examined by the Board of Reviews

2. LAccused was tried upon the following Charge and Specifiéation:
CHATGE: Violation of the 58th Article of 'ar,

Specification: In that Private liichael Loya, Come=
pany I, 12th Infantry, did, at Germeter, Ger-
many, on or about 12 November 19kl, aesert the
service of the United States by absenting him-
self without leave from his organizati.on, with
intent to avoid hazardous duty, to wit: an
engagement with the enemy, and did remain ab-
sent in desertion until he surrendered himself
near Germeter, Gemany, on or about 22 November

194k,

Accused pleaded not guilty and, three-fourths of the members of the court
present at the time the vote was taken concurring, was found guilty of
the Specification except the words "Germeter®, substilmting therefor the
words "Hurtgen", of the excepted words not guilty, of the substituted
words guilty, and guilty of the Charge, BEvidence was introduced of one
previous conviction b_y special court-martial for absence without leave
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for L8 days, in violation of Article of Var Gl. Three-fourths of the

members of the court present at the time the vote was taken concurring,

he weas sentenced to be dishonorabliy discharged the service, to forfeit

all pay and allowances due or to become due, and to be confined at hard

lzbor, 2t such place as the reviewing authority mey direct, for the

term of his natural life, The reviewing anthority approved the sentence,

designated the Testern Branch, United States Msciplinary Barracks, Graen=

haven, Hew York, as the place of confinement, and forwarded the record of
© trial for action parsuant to Article of Tar 503,

3e The evidence presented by the prosecution was substantially as
follows: .

Accused was a member of a bazooka team in the weapons platoon
of Company I, 12th Infantry (RL,5)e On 7 November 194l the company
began an engagement against the enemy which continued until 22 Novembers
Accused absented himself from the company without authority on 12 November
vwhen it was under intensive-mortar fire in the Hurtgen Forest near Hurtgen,
Germanys. The company had already suffered about 30 casualties, From 12
to 22 lovember it remained in the line attacking the enemy continually
and receiving artillery and mortar fire., The terraln was rugged and the
men had to pass constantly through enemy mine fields (R5,6,9,10)s Battle
and other casualties, and men going to the rear on their own initiative
for various reasons, decreased the strength of the commany to such an
extent that it was necessary to obtain reinforcements twice daily for a
period of several days, and even then there were not cnouzh men to hold
the objectives wrested from the enemy (R10)e While the company was thus
engaged in battle, accused was seen by his first sergeant on 18 November
in a rear area occupied by an artillery unit about five or six miles -
behind the company (R6,7,9)e He informedthe sergeant that he had gone
there to get wamand "dried out" (R6,8), He also stated that he wanted
to return to the company (R7)e The following morning the sergeant took
him to the battalion motor pool, obtained a ride for him to the battalion
command post, and instructed him that when he reached there he was to
proceed to the company which was a short distance forward and report to .
the company cosmmandere Accused did not return to the company nor did he
report as directed (R6,8). On 22 November the company!s strength was so
depleted that it was ordered back from its front-line position in Hurtgen.
Forest into battalion reserve for reinforcements and reorganization (R10). -
Accused rejoined the company on 22 November as it passed bythe battalion
command post on its way back to the assembly area, The battalion command
post was about 1,000 to 2,000 yards behind the company's front-=line posi=
.tion, He told the company commander that he had to stay around the
battalion command post because the aid station was there and he was waiting
to see the medical officers He appeared to be in good physical condition
when seen by the company commander on 22 November as he did when seen by
the first sergeant in the rear area three days before (R7,9)e )

Lo Accused, after his rights as a witness were explained to him,
elected to remein silent and no evidence wes introduced in his behalf,

5¢ The evidence for the prosecution established that accused
absented himself from his company without leave at a time when he an¢
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the rest of his company were engaged in combat with the enemye. From the
circumstances surrounding the commencement of his unauthorized absence,
-the court was warranted in finding that he quit his organization with
intent to avoid hazardous duty as allegeds That =ccused by his absence
did in fazct avoid continued participation in the action at a time when his
company was suffering heavy casualties and was in great need of men, adds
to the gravity of his offense, The Board of Review is 6f the opinion that
the findings of guilty of the Charge and Specification are supported by
competent and substantial evidence (CM ETO 1432, Good; CM ETO 166, Wilson;
CM ETO L165, Fecica; Ck ZT0 L7L3, Gotschall)s

6. The charge sheet shows that accmsed is 31 years of age and was
inducted 25 April 19h2 at Conemaugh, Pennsylvania. He had no prior
service,

T7e« The court was 1egally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to sup-
port the findings of guilty and the sentence,

8+ The penalty for desertion in time of war is<eath or such other’
punishment as a court-martial may direct (AW 58)e The designation of the
Lastern Branch, United States Disciplinary Barracks, Greenhaven, New York,
as the place of confinement,is authorized (AW h23 Cir.210, WD, 1L Sept.
1943, sec.VI, as amended).

’ m Judge AdvocateA

/Sj,g': in “uarters Judge Advocate

udge Advocate-
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Branch Office of The Judge Advocate Genergl
with the
Puropean Theater of Operations
APO 887

71 MAY 1345
BOARD OF REVIIW NO, 1 .

CH ETO 7312 : s ' -

UNITED STATES 87TH INFANTRY DIVISION

Trial by GCM, convened "Somewhere
in Luxembourg", 26 January 1945,
Sentence: Dishonorable discharge
(suspended), total forfeiltures and
.confinement at hard labor for 30
years. Seine Disciplinary Train-
ing Center, Paris, France,

V.

Private First Class CALVIN
D. ANDREW (39926875), Com-"
pany 4, 346th Infantry

Nt Nt e s e N S N it

HOLDING by BOARD QF REVIEW NO, 1
RITER, BURROW and STEVENS, Judge Advocates

~

1. The record of trial in the case of the soldier named above
has been examined in the Branch Office of The Judge Advocate General"
with the European Theater of Operations and there found legally in-
sufficlent to support the findings and sentence in part. The record
of trial has now been examined by the Board of Revliew, and the Board
now submits thils, its holding, to the Assistant Judge Advocate General
in charge of said Branch Offlce.

2, Accused was tried upon the following Charge and Specifica-
tions’

CHARGE: Violation of the 58th Article of Var.

Specification: In that Private First Class Calvin
D, Andrew, Company "A", 346th Infantry, did
near Achen, France on or about 12 December
194, desert the service of the United States
by absenting himself without proper leave from
his organization, with intent to avoid hazard-

CONFIENTIAL
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ous duty, to wit; to go with his company
into combat, Company "A", 3/6th Infantry,
and did remain absent in desertlion uhtil
he was apprehended at Metz, France on or
about 14 Decenber 1944,

He pleaded guilty to the Specification, except the words"desert

. the service of the United States by absenting himself without

proper leave from his organization, with intent to avoid hazard-
ous duty, to wit; to go with his company into combat" and "in
desertion", substituting therefore, respectively, the words,
Pabsent himself without proper leave from" and"without leave',

of the excepted words not guilty, of the substituted words guilty,
and not gquilty to the Charge, but guilty of a violatlon of the
6lst Article of War. Two-thirds of the members of the court pre-
sent at the time the vote was teken concurring, he was found guilty
of the Charge and Specification. .No eyidence of previous convic-
tions was introduced. Three-fourths of the members of the court
present at the time the vote was taken concurring, he was sentenced
to be dishonorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be confined at hard labor,
at such place as the reviewing authority may direct, for thirty
years. The reviewing authority approved the sentence, and ordered
it executed, but suspended the executlon of that portion thereof
adjudging dishonorsble discharge until the soldier's release from
confinement, and designated the Seine Disciplinary Training Center,Paris,
France, as the place of confinement, The proceedings were published
in General Court-Martial Orders No. 1, Headquarters 87th Infantry
Division, APO 448, U, S, Army, 1 February 1945. '

3. Accused's company, which had been in reserve with the
1st Battalion, 346th Infantry, while the 2nd and 3rd Battalions
were in battle, attacked the enemy shortly after 0800, 12 December
1944, It was the company's first action. At some undisclosed time,
the men had been informed that they were to attack. The morning
report introduced in evidence contains the following entry: "Fr
dy to ATOL 0800 as of 12 Dec 44". Accused was discovered to be
absent when the attack began. He surrendered in Metz, Germany, 14
December. : .

4. The morning report entry mekes a prima facle showing that
the accused was present for duty at a time immediately prior to
the attack. Presence with first battle so imminent, after having
been in regimentel reserve, could hardly have been without imow-
ledge that battle was impending. There was substantlal evidence
in the record from which the court could reasonably infer that his
sbsence without leave was with the intent to avoid hazardous duty
(CH ETO 7339, Conklin; CM ETO 6637, Pittals, and authorities therein
cited; CM ETO 11503, Trostle). -

.
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. 5. The charge sheet shows that accused is 19 years two
months of age and was inducted 14 Harch 1944 at Fort Douglas,
Utah (to serve for the duration of the war plus six months).,
He had no prior service.

6. The court was legally constituted and had jurisdiction
of the person and offense. No errors injuriously affecting
- the substantial rights of accused were committed during the
trial. The Board of Review is of the opinion that the record
of trial 1s legally sufficient to support the findings of
guilty and the sentence. ,

7. The penalty for desertion 1n time of war is death or
such other punishment as a court-martial may direct (AY 58).
The designation of the Seine Disciplinary Training Center,

- Paris, France, should be changed to the Loire Disciplinary
Training Center, Le Mans, France (Ltr., Hq. European Theater
of Operations, AG 252, Op TPM, 19 Dec 1944, par.3).

; Judge Advocate

y ?A’\M Judge Advocate

Mm_@@?ﬂ Judge Mvocate
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
APO 887 _
BOARD OF REVIEW NO. 1 : -
_ 2 6 MAY 1345

CM ETO 7315 °

UNITED STATES . IX AIR FORCE SERVICE COMMAND

ve. Trial by GCM, convened at Head-

- quarters IX Air Force Service '
Command, APO 149, 25 January 194%
Sentence: Dishonorable discharge,

~total forfeitures and confinement
at hard labor for life. United
States Penitentiary, Lewisburg,
Pennsylvania.

Private First Class CLARENCE.
WILLIAMS (34056477), 2047th
?uartermaster Truck Company

Aviation), 1513th Quarter-
master Battalion, Mobile
(Aviation).

vvuvvvvvvv .

HOLDING by BOARD OF REVIEW NO, 1 ’
RITER, BURROW and STEVENS, Judge' Advocates

: 1.  The records of trial in the case of the soldier named
above has been examined by the Board of Review.

2. Accused was tried upon the following charges and
specifications:

CHARGE I: Violation of the '92nd Article of War.,

Specification. In that Private First Class
Clarence (nmi) Williams, 2047th Quarter-
master Truck Company (Aviation), 1513th
Quartermaster.Battalion Mobile, Aviation,
did at the Citadel, Langres, France, on

- or about 2200 hours, 11 November 1944,
with malice aforethought, wilfully, deli-
- berately, feloniously, unlawfully, and
- with premeditation, kill one Private
- Jasper (nmi) Little, a human being, by
- shooting him with a. Carbine, calibre .30,
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CHARGE II: Violation of the 93rd Article of War,

Specification: 1In that * * * did at the Citadel,
Langres, France, on or about 2200 hours, 11
November 1944, with intent to do murde?,
commit an assault upon Private First Class
Raymond W, Craft Sr., by shooting him in
the back with a dangerous weapon, to wit,

a Carbine, calibre .30.

He pleaded not guilty and, three-fourths of the members of
the court present at the time the vote was taken concurring,
was found‘guilty of both charges and specifications. No
evidence of previous convictions was introduced. Three-
fourths of the members of the court present at the time

the vote was taken concurring, he was sentenced to be dis- -
honorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be confined at hard
labor, at such place as the reviewing authority may direct,
for the term of his natural 1ife. The reviewing authority
approved the sentence, designated the United States FPeniten-
tiary, Lewisburg, Pennsylvania, as the place of confinement,
and forwarded the record of trial for action pursuant to

Article of War 50%. )

3. a. The accused took his carbine from his room and.
approached four men standing around a fire in an Army motor
pool at night. He called-his name to the guard and said he
was coming into the area. When he wag. observed with a gun
at his shoulder, two of the men took cover behind a truck.
They heard several shots within a few seconds, and imme- ‘
diately discovered thelr two companions prone by the fire,
Little died from a gunshot wound, and Craft was critically
wounded by four shots., Both were unarmed. Accused admitted
twice within ten minutes of the shooting "I Just killed two
men" (R30,61)., His defense was that he had been ridiculed,
cursed and thréatened by Craft at a cafe in town earlier
that evening. He testified that he approached the fire,
carrying the gun for "protection" against Craft and another,
recognized Craft, got "nervous", and did not remember anything
further. The case is cold-blooded murder, and the evidence
is legally sufficient to support the findings and sentence
(CM ETO 4640, Gibbs; CM ETO 4497, De Keyser; CM ETO 1901,
Miranda; CH ETO 739, Maxwell). If the accused intended to
shoot Craft only, and shot and killed Little, he was still
guilty of murder of the latter (CM 221640, Loper, 13 B.R. 195;

Carpio v. United States (New Mexico) 199 Pac., 1012, 18 ALR
914;. ‘ . . _
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" b. In this case the accused intended either to
~kill Craft or seriously injure him, Craft suffered serious
gun-shot wounds. Accused's guilt of an assault upon Craft
with intent to murder him was proved beyond all doubt
(CM ETO 78, Watts; CM ETO 4269, Lovelace; Cli ETO 5137,

Baldwin)

4, The charge sheet shows that accused is.23 years
" five months of age and was inducted 22 August 1941 at Camp
Blanding, Florida, to serve for one year. (His service
period is governed by theService Extension Act of 1941).
He had no prior service.

5. The court was legally constituted and had juris-
diction of the person and offenses. - No errors injuriously
affecting the substantizl rights of accused were committed
during the trial. The Board of Review is of the opinion
that the recaord of trial is legally sufficient to support
the findings of guilty and the sentence,

6, The penalty for murder is death or life imprison-
ment as the court-martial may direct (AW 92). Confinement
in a penitentiary is authorized upon conviction of murder
by Article of War 42 and sections 275 and 330, Federal
Criminal Code (18 USCA 454, 567). The designation of the
United States Penitentiary, Lewisburg, Pennsylvanla, as the
place of confinement, is proper (Cir.229, WD, 8 June 1944, .

"sec.II, pars. 1b(4), 3b).
Mé Judge Advocate '

ﬁv4272%¢ﬁi:~¢uf’ ‘Judge Advocate
iZﬁ&aaath:;£¥£ZZéééi;ZhJudée Advocate
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Branch Office ‘of The Judge Advocate General

with the
European Theater of Operations
A?O 887
-BOA®D OF FRVIEW N0. 1
' PR 1945
UNITED ST ATES g 29T INFANTRY DIVISICN
Ve ) Trial by GCM, convened at APO 29,
) U, S. Army, 29 Jamusry 1945, Sen-
Private JAMPS CONKLIN )  tence: Dishonorable discharge,
(37094083), Company K, ) (suspended), total forfeitures and
115th Infantry )  confinement at hard labor for 30
_ ) years. Loire Disciplinary Tralning
) Center, Le Mans, France.

TNOIDING by BOARD CF REVIEYW NO, 1
RITER, BUTROW and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named sbove has

been examined in the Branch O0ffice of The Judge Advocste General with the

Puropean Theater of Operations and there found legally insufficient in

pert to support the findings and sentence.

been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of said

Branch 0ffice,

2. Accused was tried upon the following charges and specifications:

" CHARGE I: Violation of the 61st Article of War,

Specification: In that Private J%Z‘IES COKLIN,
Company "K", 115th Infantry, dd, without
proper 1eave, zbsent himself i‘rom his post
and duties at or near Paris, France, from
about 29 September 19LL, to sbout 10 Wov-

ember 9Lk,

CHARGE II: Violation of the 58th Article of ar,

Speciﬁ.catien: In that # # % did, at or near

CONFIDENTIAL
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Siersdorf, Germany, on or zbout 21 November
19LY, desert the service of the United States
by ebsenting himself without proper leave
from his place of duty, with intent to avoid
hazardous duty and to shirk important service,
to vit: action zgainst the enemy, and did re-
maln absent in desertion until he surrendered
himself at or near Ilege, Belgium, on or about
1 Jamuery 1945,

He pleaded not gullty and, all of the members of the court present at the
time the vote was taken concurring, was found gullty of hoth charges and the
specifications thereunder., BEvidence was introduced of two previous convie-
tions: one by summary court for being drmk and disorderly in camp in vio-
lation of the 96th Article of Tar and one by special court-martial for
absence without leave for 18 cdays in violation of the 81st Article of ™ar,
Three-fourths of the members of the court present at the tinme the vote was
taken concurring, he was sentenced to be dishonorably discharged the ser—
vice, to forfeit all pay and 21lowances due or to become due, and to be
confined at hard lsbor, at such place as the reviewing suthority may direct,
for 30 yearse The reviewing authority approved the sentence and ordered it
executed, but suspended the execution of that portion thereof adjudging dis-
honorsble dscharge untll the soldier's release from confinement,- and desig-
nated the Loire Disciplinary Training Center, Le Mans, France, as the place
of confinement. The proceedings were published by General Court-iiartial
Orders Wo. 30, Headquarters 29th Infentry Division, AP0 29, U, S. Army, 9
February 19L5.

3. Prosecution's evidence was as follows:

-0 Specific-tion, Charge I3

) On 29 September 191l accused absented himself without leave
from his organization, Company K, 115th Infantry, near Poris, while it was
en route by train from Brest, France, to Holland (R5-6,11; Pros.xse.l,2).
He remained zbsent (R6) until he surrendered to militery police at Liecge,
.Belgium, on 10 Yovember 194k, He was returned to his organization on 18
Novenmber 19LL (R7,11; Pros.Fxs.l,2). :

be Specificetion, Charge II:

: Sergeant Marion ¥, Massey, Headquerters Company, 115th
Infantry (R7), testified that he was provost sergeant in charge of the
Lagoon Prisoner of War Enclosure which on 18 November 19LL, and until 21
November, i¥as- at” Baesweller, Germsny. In the enclosure were kept not only
prisoners of war btut also enlisted men and other regimental priscners, On
18 November, pursuant to the direction of the regimental S-1, witness took
accused from the S-1 section to the priscner of war enclosure. On 21

 CONFIDENTIAL
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Yovember the enclosure was moved to Siersdorf, Germany (R8) where & number
of German prisoners were received (R9), (It was stipulated that on that -
date £11 units of the 115th Infantry were elther engaged in combat with the
enemy or in reserve subject to being so engaged (R12)). As the enemy, which
wes about three or four miles away, was shelling the area and witness was -
unable to gusrd both the German and American prisoners, he placed the latter,
including eccused, in an unlocked cellar without 2 guard (R9). Asked
whether he gave accused and the others any instructions when he placed them
in the cellar, witness stated that they all wanted to go into the cellar
because of the shelling (M10). Witness! instructions were to hold accusad
in confinement until he was called for and he did not give accused permis-
sion to leafe. He last saw accused, who was not ammed, on the morning of

21 November 19LL when the latter went out to urinate and then returned to
the cellar, A search was made for him, but witness did not see him again
until he was retumed on 6 Jenuary 1945 (R9-10), It was stipulated that
accused surrendered himself to the military police at lLiegs, Belgium, 1
Jarmary 1945 (R10-11), It was also stipulated that accused voluntarily
signed z statement upon the investigation of his absence (R11). The
statement, verified 6 Jamuary 1945 and recelved in evidence without objec~
tion by the defense, was in pertinent part as follows (R12; Pros.®x.3):

"0n or zbout 21 Nov LL I was located at the
115th Regimental P Enclosure at Siersdorf,
Germanys. I was in confinement, swaiting
court-martial trial, The enemy was throwing
in some artlillery around the PW, and it get
too hot for me, 2o I became scared and left
the P without the guards seeing mes I made
my way back through different toms in Ger-
many and Holland until I reached Maastricht,
vhere I remained for sbout a week, staying
with civilians, Then I went to Brussels,
where I stayed for zbout two weeks, Then I
went on to Xiege and turned myself in to the
g2lith M,Ps, there, on 1 Jan 45, Then I was
returned through M.P. channels to the S-1
section of the 115th Infantry, arriving to-
daye % # # I em scared, and I don't want to
go back to my company, regerdless of any
court-martial that might be brought against
meM,

Lo After an explanation of his rights, accused elected to take the
stand a8 a witness in his own behalf (M3)., His testimony was, in pertinent
summary, as follows: : '

a, Specificstion, Charge I:

Accused received permission from a Iientenant Jones, when on
the train, to leave it for the purpose of obtaining water, The officer
informed him the train would remain for sbout two hours btut did not give
him permission to be away that leng. He left the train "just outside of
Peris®, He believed he could catch the train sgain because it made so

" TIDENTAAL
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many stops (R16-17), He did everything possible to rejoin his organization,
tut the militery police could not sssist him (R1h)s He was averse to sur—
rendering to the military police and preferred to return slone and on his
own because he feared that being returned by them to his organization would
¢reaste the wrong impression (R16), '

be Specification, Charge II:

Until he was pinned down by artillery and mortar fire for two
days and nights in a tank trap at Brest, zccused was never adversely affected
by artillery fire. He was a squad leader at that time (T15), On 21 November
191, he was in confinement 2t the regimental prisoner of war enclosure at
Siersdorf, awsiting trial by court-martial, what type he did not know, He
remained there only about a day and a haelf and left (WL) because the artillery
shelling was "just too much for me and I had to leave"., Its regular effect
apon him was to mske him wish "to get away from it the best way I know how",
His plan was to go to the rear and endeavor to obtain a job there where he.
"could be of some value instead of coming back to the 29th Division® (T15).

"1f I got back farther to the rear I
thought that I could be of more good,
and if I came back here I would get a
court=martizl and might spend the rest
of my 1ife in prison" (R17-18).

At Yaastricht he unsuccessfully asked an engineer unit for a job and attempted
to surrender to the military police. He went to Brussels with similar results,
fMis idea was to get & Job from a unit which would secure his transfer from the
29th Division, tut he was unsuccessful (F17). He did not know what would hap-
pen to him but knew he wonld receive some kind of punishment, After trying

to surrender to four or five different military police detachments without
success, he "finglly knew 1t was almost impossible" and surrendered to the
military police at ILiege (28 he had previously done on 10 Novembgr) (r17-18),

He was confused when his statement concerning this ‘absence was taken
and did not intend the statement to read as it did about not wanting to retumn
to the company., He knew theré would be a court-martidl “(R1€).

S5¢ 8¢ Specificstion, Charge It

The evidence establishes accused's absence without leave zs
alleged, S

‘be Specification, Charge II:

~ -The evidence shows that on 21 Wovember 194l accused and his unit
were before the enemy and that he "escaped" from his confinement in an un-
locked cellar without guard, pending trial.for his recently terminated absence
without leave (Specification, Charge I, supra), went to the rear without
authority for the admitted purpose of avoiding enemy artillery fire which was
being received when he left, and remained absent until he surrendered at Liege,

CONFIDENTIAL
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Pelgium on 1 Jamuary 1945, He is charged with desertion "by absenting himself
vithout proper leave from his place of duty, with intent to evoid hazardous
duty and to shirk important service, to wit: action sgainst the enemy". It
may be sssu.ed that had the proof shown the same circumstances except that
just prior to his departure accused was present fur daty with his unit,

rather than in so-called confinement, his guilt of the Specification would
have been established (CIf FTO ££10, Shambaugh, and cases therein cited).

The sole question for determination is whether a contrary conclusion is
required because of the fact that accused was in "confinement® aweiting
court-martial trisl at the time of his departure, .

The record shows that accused without authority left his placs of
duty in an unlocked cellar, which was unattended except generally by a guard
vhose primary duty was to guard German prisoners of ware All units of
accused's regiment were either engaged in the hazardous duty of combat with
the enemy or in reserve subject to being committed at the will of superior
anthority, The enemy was about three or four miles distant and shelled the
area. Because of the shelling the American prisoners, including accused,
desired to go into the cellar, According to accused's owm pre-trisl state-
ment and testimony, the reason he left his place of duty and went to ‘the
rezr was that the shelling was too much for him to bear, and be became
frightened, As was usual in his case, he wanted "to get away from it the
best way I know how", ‘

There was no mandatory requirement that accused be restrained pend-
ing trial ond the restraint imposed was required to be only the minimum neces-
_sary under the circumstances (MCU, 1928, per.19,p.13)e Eis status of tempor-
ary restraint pending trial for his prior absence was wholly dfferent from
that of a garrison or general prisoner in confinement directed by a court-
martial sentence, in that it was not punishment in any sense but merely a
matter of administrative convenience unrelated to his guilt of any offense,
which was not then established, He was presumed innocent untll proved
guilty and accordingly could not be punished as a convicted soldier
(inthrop's !MMlitary Law and Precedents (Reprint,1920), p.12L),

Althourh one incldent of his status was that he might not bear arms

(AR 600-355, 17 July 15h2, par,7c), nevertheless, he was available for the

< performance of routine dutiles (CW 127903 (1918), Dig.Op.JAG, 1912-19L0, sec,

5, 527(2), pe290), which under the circumstances shown, might well be hazardous,
Moreover, his restraint might at any time be directly terminated (1M, 1928, -
par.19,p.13; CM 187795 (1929), Dig.Op.JAG, 1912-19L0, sec.li27(1), ppe289-290),
or constructively terminated by an order to perform military duty or ditles,.
hazardous or otherwise, inconsistent with his restraint (CM 256909, Robinson
(III pull JAG 380, 36 BR 379,384 (19LL), and authorities therein cited),
The terminstion of his restraint was a matter resting in the judgment of his.
commanding officer (CM 187795, supra). Should the necessity arise, as it
well might, that officer could immediately order accused into active duty of
a hazardous nature directly or indirectly related to action against the
enenys It was accused's duty to remain in the cellar which was a hazardous
prlace at the time, ¥hen he left he escaped existing hazards and perils of
battle, The imminence of hazardous duty for accused, who was immediately
available for its performance at the time he left his place of dity without
authorlty, as a practical matter was no less than it would have been for
soldlers granted permission to sleep or rest in the cellar, or to stay
there temperarily for any other purpose for an indefinite periocd, For
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soldiers in and near the front line of battle where manpower is always a
vital and orime necessity, hazardeus duty is ever present or imminent,
regardless of the fact that they may be temporarily relieved from active -
participation in combat for a wide variety of reasonse It is reasonable
to infer that accused knew this and that this knowledge, at least in part,
motivated his departure, His duty was to remain in the cellar pending his
trial and pending the assignment to him of any duty his commanding officer
might see fit at any time to impose upon him. It may be concluded, there-
fore, that hazardous duty and important service involved in action against
the enemy were, to accusedt!s knowledge, reasonably imminent for him, that
his absence was "calculated to ehable him to avoid" and shirk such duty.
and service (hiCl!, 1921, par. L09, pPe3LL) s and that he absented himself
from his place of duty with intent to avoid and shirk them, as alleged,
The findings of guilty of Charge II and its Specification are fully sup-
ported by the record (CMf ¥T0 6810, Shambeaugh, and authorities there cited;
€ TT0 5L37, Rosenbergle . .

6e The charge sheet shows that accused is 25 years of age and was
inducted 23 October 1941 at Fort Snelling, Mfinnesota, He had no prior
service, ' L L :

’ !

7« The court was legally constlituted 'and had Jurisdiction of the
person and offenses, Wo errors injuriously affecting the substantial rights .
of accused were committed during the trial, The Board of Review is of the
opinion that the record of trial is legally sufficient to support the find-
ings of guilty and the ssiitences o . _

8+ The designation of the Loire Disciplinary Training Center, Le Mans,
France, as the place of confinement is proper (Ltr. Hq. Furopean Theater of
Operations, AG 252 Op. TPM, 19 Dece 19LL, pare3)s ,

i /o -
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.Branch Office of The Judge Advocate General

with the
European Theater of Operations
- APO 887
BOARD OF REVIEW NOe 1 : 2 JUN 1945

CM ETO 7373

UNITED STATES NORMANDY BASE SECTION, COMMUNICATIONS
‘ : ZONE, EUROPEAN THEATER OF OPERATIONS
Ve
Trial by GCM, convened at Caen, Calvados,
France, 124 13 January 1945 Sentences
Dishonorable discharge, total forfeite
ures and eonfinement at hard labor for
lifes United States Penitentieary,

lewisburg, Pennsylvaniae

Technician Fifth Grade ‘
JAMES L. JOHNSON (35727203), °
3907th Quartermaster Truck
Company

LV VL L WA R ) s W

HOIDING by BOARD OF REVIEW NO, 1
RITER, BURROW and STEVENS, Judge Advocates

le The recor& of trial in the case of the soldier named above
has been examined by the Board of Reviewe

2¢ Accused was tried upon the following Charge and Specifications
~ CHARGEs Violation of the 92nd Article of Ware

Specificationt In that Technician Fifth Grade James

Le Johnsony 3907 Quartermaster Truck Company,

did, at or near Ia Jalousie, France, on or about

22 September 1944, forcibly and feloniocusly,

against her will, have carnal knowledge of

Mademoiselle Marie Iouise lLebrunetse
He pleaded not guilty and, three-fourths of the members of the court
present at the time the vote was taken concurring, was found guilty
of the Charge and Specifications No evidence of previous convictions
was introduced. Three«fourths of the members of the court present
at the time the vote was taken concurring, he was sentenced to be
dishonorably discharged the service, to forfeit all pay and allowe,
ances due or to become due and to be confined at hard labor at.such

y
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place as the reviewing authority may direct, for the term of his
natural life, The reviewing authority approved the sentence,
designated the United States Penitentiary, Lewisburg, Pennsylvania,
as the place of confinement, end forwarded the record of triel for
action pursuant to the provisions of Article of War 50}..

3e¢. Prosecution's evidence, confirmed by accused's extra-judicial
voluntary statement, proved beyond all reasonable doubt that accused,
~a colored American soldier, on 22 September 1944 at or near la Jalousie,
France, engaged in an act of sexual intercourse with a young French
woman, Mademoiselle Marie Iouise Iebrurets The accused, acting in
conjunction with Corporal James l. Brizendine (34712210)(colored)
also of 3907th Quartermaster Truck Company, waylaid Mademoiselle le-
brunet, her sister, Mademoiselle Marcelle Iebrunet and two women
campanions upon & public road while they were traveling on bicycles
from Bretteville in the direction of la Jalousies, The Iebrunet
sisters were threatened with a rifle in the hands of Brizendine and
foreibly placed in a Government motor vehicle which was under the
control of the two negroes and held prisoners under force of armse
They were driven by accused to an obscure place in an adjoining woods
where the truck was haltede The young women were forced to dismount -
from the vehicle, Brizendire took Mademoiselle Marcelle a distance
from the trueks Accused forced Mademoiselle Merie louise to lie on
the ground in front of the truck, where the sexual act occurreds
The evidence abundantly established the completed act of copulation
end the fasct that the girl not only did not eonsent to same but also
resisted the violation of her person to the utmost of her abilitye
All of the elementa of the crime of rape were fully established
(CM ETO 38374 Bernard W Smith; CM E10 3933, Ferguson et aly CM ETO
Bihk, Budson et aly CM ETO 4608y Murray et al)e The ecrime was dew
1iberately planned and wes brutal and bestial in its executione |
It well merited the extreme penalty of deathe

Le The charge sheet shows that accused,is 20 years, 1} months
of agee FHe was inducted 12 March 1943 to serve for the duration of
the wer plus six monthse He had no prior services

Se¢ The court was legally constituted and had jurisdictidn of
the person and the offense. No errors injuriously affecting the
substantial rights of accused were committed during the triale -

The Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sentencee

6e The penalty for rape is death or life imprisonment as the
courtemartial may direct (AW 92)e¢ Confinement in a penitentiary is
authorized upon conviction of rape by Article of War 42 and sections
278 and 330, Federal Criminal Code (18 USCA 457 567)e The desige
nation of the United States Penitentiarye Iewisburg, Pennsylvania,
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as ‘the place of eonfinement is proper (Cire229, WD, 8 June 19i4e

secell, parselb(ls)s 3b)e B
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Branch Office of The Judge Advocate General
' with the ‘
Buropean Theater of Operations
APO 837

BOARD CF REVIEW NO. 1 T
a 3 MAR 1045
CM ETO 7378
UNITED STATES g 8TH INFANTRY DIVISION
v. ) " Trial by GCM, convened at APO 8, U.S.
_ ) Army, 3 February 1945. Sentence as
Privates DELBERT C. FISHER ) to each accused: Dishonorable dis-
(35295164) and DANIEL F., = ) charge, total forfeitures and con-
WILHELM (42028696), both of ) finement at hard labor for life;
Company C, 121st Infantry ) Fisher: United States Penitentiary,
' ) Lewisburg, Pennsylvania; Wilhelm:
) Eastern Branch, United States Disci-
) plinary Barracks, Greenhaven, New York.

. HOLDING by BOARD CF REVIEW NO, 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in theLcase of the soldlers named above
has been examined by the Board of Review. '

2.  Accused were charged separately and tried together with their
consent upon the following charges and specifications:

FISHER
CHARGE: Violation of the 58th Article of War.

Specification: In that Private Delbert C. Fisher,
Company "C", One Hundred and Twenty First
Infantry, did, at or near Hurtgen, Germany, on
or gbout 21 November 1944, desert the service
-of the United States and did remain absent in
desertion until he was apprehended at Arlon,
Belgium, on or about 1400 hours. 10 Jenuary
1945. '

-1-
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\ RILHELY
CHARGE: TViolation of the 58th Article of War.

Specification: 1In that Private Daniel F. Wilhelm,
Company "C", One Hundred and Twenty First
Infantry, did, at or near Hurtgen, Germany,
on or sbout 21 November 1944, desert the ger- -
vice of the United States and did remain gbsent
in desertion until he was apprehended at Arlon, !
Belgium, on or gbout 1400 hours, 10 January
1945. -

Rach accused pleaded not guilty and three-fourths of the members of the
court present at the time the votes were taken concurring, each was found -
guilty of the Charge and Specification preferred against him. ¥o evi-
dence of previous convictions was introduced as to accused Fisher.
Evidence was introduced as to accused Wilhelm of one previous conviction
by summary court for absence without leave for two days in violation of
Article of War 61, ~ Three-fourths of the members of the court present at
the time the votes were taken concurring, each accused was sentenced to-
be dishonorably discharged the service, to forfeit all pay and allowances
due or to become due, and to be cenfined at hard labor, at such place as
the reviewlng authority may direct, for the term of his natural lifs.

The reviewing authority approved the sentences, designated the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of confinement
of accused Fisher and the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement of accused
Wilhelm, and forwarded the record of trial for action pursuant to Article
of War 50%. .

3. Prosecutlon s evidence proved the following facts:

On 20 November 1944 Company C, 121st Infantry, was in a reserve
area and under orders to move into an attack upon the enemy in the Hurtgen
Forest, Germany. It was under heavy artillery fire (R6, mg Both ac-
cused on said date were members of the third platoon of the company (R1l).

First Lieutenant Durward M. Kelton was executive officer of the
company on 20 November 1944. He saw accused Fisher on a road in the
assembly area just prior to the time the company moved out of it to the
line of attack, Fisher had "paseed out" and was apparently sick. He
was placed in a motor vehicle and was taken to the First Battalion aid
station (R5,6,8,11). Lieutenant Kelton did not see Fisher agein until
about a week before the trial when he was brought back to the company
(R6). First Sergeant Samuel C. Ejort saw Fisher on 19 Noverber but the’
latter was absent from the company from 21 November to 1 December (Hjort
left the company on 1 Decembei§ (RO 10)

-2 -
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Later, on 20 November, on the road between the assembly area
and the company's attack position in the Hurtgen Forest, Lieutenant
Kelton saw accused Wilhelm. He had fallen and hurt his arm.” The
officer left Wilhelm with an aid man and directed the latter to take
Wilhelm to the First Battalion aid station. The aid station was at
- that time being moved forwerd and consequently Wilhelm would of neces-
sity have gone forward to reach the station Instead of to the rear
(R7,8,11)." An aid man, Private Thomas R. Atkinson, placed him in a
motor vehicle and took him to the station. 'Upon arrival, Atkinson
end Wilhelm waited until the station was "set up" for operation and
then Atkinson directed Wilhelm to see Captain Greenslit, the assistant
surgeon., The medical officer informed Wilhelm that. he would see him
the next morning. Later in the day Atkinson saw Wilhelm at the station
and efter that time did not see him (R13,14). Hjort did not see
Wilkelm with the company between 21 November and 1 December (R10).

Neither Lieutenant Kelton nor Sergeant Hjort gave'either ac-
cused permission to be absent from the company on 20 November or at any
time subsequent thereto (R6,8,10).° The two accused were apprehended by
the military police at the home of a civillan at .44 Schoppech Street,
Arlon, Belgium, at about 1800 hours on 10 Jamuary 1945. They edmitted
to Corporal Rodney King, 821st Militery Police Company, that they were
absent without leave from their company (R16).”  When taken to the police
station they gave thelr correct names to thé desk sergeant. . The American
front lines on 10 January 1945 were in the vicinity of Bastogne, Belgium,
about 26 miles from Arlon (R17).

Staff Sergeant Edward Jankowski, Company C, 121st Infantry,
was a member of the third platoon of the company. Hb saw both accused
"in the woods" gbout 21 November. -~ He next saw them at the field train
about a week before trial. He was present with the compeny from 21
November to 26 November and during that time did not see elther accused
with it (R14,15).

4. Evidenpe for the défense'sununarizes as»follo_wg:’

. "Lieutenant Kelton, as a witness for the prosecution, testified
on cross-examination that Figher »

" "always complained of his nervous stomach and
back. He seemed to me as always sick and at
onoe time he was a combat fatlgue case. He
was on a list with a few other men destined
for limited service but for some reason they
were never transferred out" (R9)

Fisher, to the knowledge of the officer, had never failed to obey en’
order and had always performed his duties although he complained of his

zto?ach. Wilhelm also slways obeyed orders and performed his duties
R9). . |
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‘Private James Workman, Company C, 121st Infantry, also & ¢
prosecution witness, stated on crOSS-examination that he had seen Fisher
while sick and had seen him vomit (R12).

-: Sergeant Jankowski, as witness for the prosecution, stated on
crogs-examination that he had known both accused since they Joined the
company and that he would be willing to eccept them In his squad.

o Sergeant Rudolph Fabian, Company C, 121st Infantry, a defense
witneas, testifled that he had kmown accused Fisher "since Luxenbourg®.
"I know we were there for 45 days, we were in a defending position! 5317).
He was on guard with Fisher many times. [Figher had a nervous stomach
end "threw up" frequently in the presence of witness (Rl9)

' ' Sergeant Hiort, as a defense witness, testified that "gbout
the middle of September" accused Fisher, with certain other soldiers,
was then recommended by the company commander for transfer to limited
service because he suffered from combat fatigue and other ailments. :
No action was taken on the recommendation. During the time the company
was in Luxembourg, Fisher was at the rest camp at Clervaux for two or
. three weeks (318 19)

Each gccused, after hia rights were. explained to him, elected
to remain gllent.

"5, The evidence i1s clear and’ positive that on 20 Hovember. 1944
accuseds' company moved from a reserve ared into front-line combat.
In the course of the movement accused Fisher fell 111 and accused Wilhelm
was hurt. Both of them were escorted to the battallon aid station, '
© which was then moved forward in the course of the advance. The presence
of the two soldlers at the aid station is definitely proved, and there is
no question of thelr right to be there. However, .the evidence next dis-
covers them at the home of a eivilian in Arlon, Belgium, where ‘they were
apprehended by the military police on 10 January 1945 - approximately
51 days after they were last seen at the ald station.” They were not
with the company during this intervening period and no permission or
authorization had been given them to be absent. ,

, " From the facts above summarized the court was fully justified
: in concluding that both ac¢tused possessed, at the time they were at the
battalion ald station, acéurate and positive kmowledge of thelr company's
‘tactical movement and of the certainty that combat with the enemy was
" imminent. = With this knowledge each of them deliberately left the aid
atatlon and went to a neighboring town out of the battlefield area for
the purpose of avolding the hazards and perlils of armed conflict with
the enémy. ~The foregoing conclusion is the only possible one under
the facts and circumstences proved. The guilt of each accused of the
.offenge charged was proved beyond, reasonable doubt (CMAETO 6623, Milner
and authoritiea therein cited).
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o Aaeuming that proof of physical dissblement of en accused to
the extent he is unable to perform his duties is a defense to the instant
charge, the court by its finding resolved this issue against each accused.
Such finding is supported by substantial evidence of their ability to
perform their duties and is therefore binding on appellate review (CM ETO
4702, Petruso and authorities therein cited; CM ETO 6468, Pencake).

6; " The charge sheets show the following with respect to the service
of accused: Fisher 1s 32 years old. He was inducted 6 November 1943 at
Columbus, Ohio. -Wilhelm is 2/ years old. He was inducted 8 October
1943 at Rochester, New York. Nelther had prior service.

7. The court was legally constituted and had jurisdiction of the
persons and offenses. = Ko errors Injuriously affecting the substantial
rights of either accused were committed during the trial. The Board of
Review is of the opinion that the record of trlal is legally sufficlent
as to each accused to support the findings of guilty and the sentence.

"8, The penalty for desertion in time of war-is death or ;such .
other punishment as a court-martial may direct (AW 58). Confinement in
& penitentiary is sauthorized by Article of War 42. The desighation of -
the United States Penitentiary, Lewisburg, Pennsylvania, as ths place of
confinement of accéused Fisher fCir.229, ¥D, 8 Jun 1944, sec.ll, pars.lb
(4) and 3b), and of the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement of accused
Wilhelm (AW 42; Cir. 210, w, 1), Sep 1943, sec.VI, as amended) is
authorized 2

m‘ ﬁ Judge Advoéate
;JL‘M« 2 L Wup“g:udge Advocate

vég;f;quJ/;Zi ipéé;z&%;g7sudée sdvocate
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Branch Qf.‘fic:_e of The Juige Advocate General

with the -
European Theater of Operations
APO 887
BOARD OF REVIEM NO, 2  MAY 1045

CM ETO 7379

UNITED STATES ; 104TH INFANTRY DIVISION

v. ) Trial by GCM, convened at Brand,

’ © ) Germany, 8 February 1945, Sentences
Private SAM W, KEISER ) Dishonorable discharge, total fore

(37398183), Battery C, ) Zfeitures and confinement at hard

386th Field Artillery g labor for life, The Eastern Branch,

- Battalion United States Disciplinary Barracks,

) Greenhaven, New York.

)

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and JULIAN, Judgs Advocates

1. The record of trial in the case of ths aoldier named ‘above
has beon examinad by the Board of Review,

' 2- Accused was tried upon the following charges and specifications:
CHARGE I: Vielation of the 58th Article of War.

Specification 1¢ In that Private Sam W, Keiser,
Battery C, Three Hundred and Eighty-sixth
Field Artillery Battalion did, at La Calamine,

- Belgium on or about 11 December 1944 desert
the service of the United States and did re-
main absent in desertion until he was appre-
hended at Paris, France on or sbout 2 Jamuary
1945,

Specification 2: In that * * * did, while en

route from Paris, France to his organization.
at Langerwehe, Germany, on or about 3 Jammary
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1945 desert the service of the United
States and did remain absent in deser-
tion until he was apprehended at
Brussels, Belgium on or about 9 Janu-
ary 1945. )

CHARGE II: Violation of the 96th Article of War,

Specification: In that % * % having received
a lawful order from First Lisutenant
Sidney Fain, Corps Military Police, to
return to his organization, the said
First Lieutenant Sidney Fain being in -
execution of his office, did, at Brussels,
Belgium, on or about 2 January 1945, fail
to obey the same,

He pleaded not guilty and, all of the members of the court present
when the vote was taken concurring in each finding, was found guilty
of the charges and specifications, Evidence was introduced of one
previous conviction by sepecial court-martiasl for absence without
leave for 32 days in violation of Article of War 61, Three-fourths
. of the members of the court present when the vote was taken concurring,
he was sentenced to be dishonorably discharged the service, to for-
feit all pay and allowances dus or to become due, and to pe confined
at hard lsabor, at suzh place as the reviewing authority may direct,
for the term of hls natural life, The reviewing authority approved
the sentence, designated the Eagtern Branch, United States Discip-
linary Barracks, Greenhaven, New York, as the place d confinement,
and forwarded the record of trial for action pursuant to Article of
War 504, -

3. The evidence for the prosscution showed that accused was a
private, Battery C, 386th Field Artillery Battalion (R6), Between 15
November and 11 December, inclusive, 1944, he was on detached duty,
one of .ten guards for the baggage of his organization, at La Calamine,
Belgium, On the last named date, the sergeant in command assembled
this detail, accused being present, and told them to pack up as they
were leaving at approximstely 1500 hours that afterncon to join their
"nits®", - At 1500 hours accused was absent from the area without per-
mission,and was not present when this detachment actually left at
1800 hours. The sergeant looked for him "at the area" and could not
find him (R7-9,11). Accused dd not rejoin his battery on 11 December
and was absent therefrom without permission until 19 January 1945 (R9,
11.12). O©On 9 January 1945, accused and another soldier were arreated
" in Brussels, Belgium, by two military policemen., Accused was wearing
a "mixed wniform®, In the possession of elther accused or his com-
panion was found a written order, dated 2 Jamuary, purporting to be
signed by First Lieutenant Sidney Fain, Corps of Military Police., It

CONFIBENTIAL
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wag written on the letterhead of the Provost Marshal, Seine Section,
Communications Zones, European Theater of Operations, was addressed
to accused and three others, and directed each of them to "return
to your organization and report to the Commanding Officer thereat
without delay®”, On the back appeared four slgnatures, one being a
name similar to that of accused, The signature purported to ack~
nowledge both the receipt and an understanding of ths written order
(R11-13; Pros.Ex.d).

) On 23 Jamuary 1945, accused was intervieawed ty First Lieu-
tenant James B, Atkinson, 386th Field Artillery Battalion, appointed
fto investigate the charge againat accused®, At that time sccused
volunarily stated that. "he wished to make a statement and maks a
clean breast of the whole thing", Accordingly, he made and signed
a written statement (R13-15; Pros.Ex.B).. Among other things, accused
said in this statement that about 9 December 1944, while on duty at
La Calamine, Belgium, guarding duffle pags and equipment, he with the
other members of the guard, had been told to get their belongings to-
gethar preparatory to leaving in about an hour. Encouraged by others
in the group, he went "AWOL with them", They went to Brussels. Ace
cused contirmed:

tAfter about five days in Brussels, we
went to Paris, where on 2 January 1945
Military Police picked us up and short-
1y released us after giving us written
orders to proceed to our organigations
without delay and report immediately to
our commgnding officers. The crders
were signed by an M.P, officer, Instead
of following orders we returned to
Brussels, and after eight or nine days,
Pfc Rolla and I were picked up by the
Military Police” (R14,15; Pros.Ex.B).

At a subsequent interview with the investigating officer, on 30 January

1945, accused admitted to the latter that the order, a copy of which is

now attached to Prosecution's Exhibit A was the order, "The Pass® which

was given to him "by the MY's"in Paris on 2 Jamuary 1945, and that

the signature of "Sam W, Keiser", on the pack thereof, was his (accused's)
signature. This statement was reduced to writing and was also signed by accussd
(R15-17; Pros.Ex.C). ’

From 11 December 1944 to 19 January 1945, accused's organiza-
tion was "in actual combat with the enemy®, its mission being one of
direct support to an infantry regiment., Accused's dutles were those
of a cannoneer on a cammon working with the ammmition and the "firing
of the plece® (R17). On or about 2 January, accused’s organization was
at Langerwshe, Germany (R9). ,
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4. Advised of his rights as a witness, accused elected 1o remain
sllent, He called no witnesses, On cross-exgmination of the tirst
sergeant who had been in command of the baggage guard at La Calamine,
the defense showed that it had not been customary f'or members of that
guard to secure permission from the sergeant or. from "Lieutenant
Jackson" pefore leaving the baggage area (RS,18).

5. From the foregoing evidence, it is clear that accused absented
himgself from his place of duty on 11 December 1944, and remained ab-
sent from military control until he was apprehended at Paris, France
on 2-January. The custom of leaving the baggage area without the peces-
sity of securing permission certainly was revoked when the guard was
alerted to pack and lsave the ares. This absence was at all times une
authorized, The second absence and departure from constructive mili.
tary control, involving disobedience of a written order to rejoin nis
command was slso unauthorized. The first absence was for 22 days and
the s econd lasted one week, OUrdinarily absence for such prief periods,
if satisfactorily explained will not support charges of desertion (Ci
189658 (1930), Dig.Up.JAG, 1912-1940, sec.416 (9), p.269; Cum 213817,
Fairchild, 10 B.R.287 (1940)). However, there are additiomal circume-
stances in the present case which justified the cowrt in tinding that
each absence was the result of an intent to desert. Accused did not
testify or offer anything to resut the natural inference growing out
of these circumstances, His tirstsbsence was terminated oy arrest.

His return to military control was involuntary and his absence might
well have lasted indefinitely, save tor his arrest. This latter con-
clusion is almost inescapable in view of his second offense of absence
without leave which was committed immediately, at the first opportunity,
after his arrest. This second absence throws a most unfavorable light
on the intent, which motivated nis first absence. rarticularly is
this true in view of ihe tact that his second absence occurred when

he was under direct order to rejoin his command., The cowmrt was justie
fied in velieving with respect to the second absence that it too was
characterized vy the same intent as that which inspired the tirst.

The two absences were too closely comected in point of time and pat-
tern of conduct to permit of any other conclusion, The evidence shows
further that during these absences accused separated himself from his
command by a substantial distance. On all these circumstances, the
court was justified in finding that accused's first absence (Specifica-
tion 1, Charge 1), was desertion as charged and also that the same
intent, an intent to desert, accompanied the second unauthorized ab-
sence, (Specification 2, Charge 1){(Um rTO 2723, Copprue;um ETO 1629,
U'Donnell). In the Copprue case (supra), the absence was for 23 days.
The initial absence was accompanied by an escape rrom confinement. It
was terminated by arrest at which time accused committed a felonious
assault in resisting arrest. When arrested, accused, an enlisted ian,
was wrongfully wearing the umniform of a commissioned officer. In the
present case, there were no unauthorized absences, so closely related
in time as to constitute in reality one absence, of 28 days. Each

==
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absence was terminated by arrest., The second initial sbsence was
accompanied oy an offense which under the circumstances was of the

same gravamen as escape rrom confinement, .In the case of U'Domnel)
(guwpra), desertion was tound, and the rinding sustained, on an ab-
sence of 37 days, There the accused voluntarily surrendered and took the
stand to explain his absence. As noted, in the instant case, there
were two arrests vefore accused abzence was tinally terminated and
accused tailed to offer any explanation ror his absence,

Accused's second absence, voluntary in nature, necessarily
involved a 1ailure to cobey the order given him oy Lieutenant Faln,
as alleged in the Specitication, Charge II, Lieutenant Fain was then
in the execution of his offlice, The evidence clearly shows <this,
Accused was an absentee and it was Lieutenant Fain's duty as ihe
officer at militery Police Headquarters to see that accused, brought
pefore him as an absentes, was returned vo his organization. Proof . !
that the order was actually given accused is round: in the written
order 1tself, the pest evidence of the order, in the signature of
accused appended thereto as acknowledgement of receipt, and in ace
‘ cused's admission., Each allegation of this Specification was sustained.
Disobedience of such an order is at least a violation of Article of
Wer v6, the article under which this offense was charged, as prejudi-
cia.]). to good order and military discipline (MuM, 1928, par.l528, Pe
187 o .

0. Accused 18 29 years 5 wonths of age. He was inducted 17
November 1942 at Jefferson Barracks, Missourl, He nad no prier
service, ‘

‘‘« Thne court was Ltegally constituted and nad jurisdiction of
the person and offenses, No errors injuriously affecting the sub-
stantial righte of accused were committed during the uwrial., The
Board of Review is of the opinion that the record uf irial is legally
sutficient vo support the rindings of guilty and the sentence,

8. The penalty ror desertion in time of war is death or such
other punishment as & couwrt-rmartial may direct (AW 58). The desig-
natlon of the Eastern Branch, United States Disciplinary Barracks,
Creenhaven, New York, as the place of confinement, is authorized
(AW 42; Car,210, WD, 14 Sept. 1943, sec.VI, as amended),
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Branch Office of The Judge Advoccte General
with the ‘
uuropean Theater of Operations
- APO 887 : ?
“O".D or TIVIEY IIO.-; 3 9 APR 1945
€I TTO 7361 '
UNITELED STATES ) " L5TY INPANTRY D DIVISION
‘ )
Ve ) Trial by GCif, convened at APO 5,
oy ) U. Se Army, 30 January 1945.
Private STLOIDN J. HIABIK ) Sentence (suspended): JDishonorsble
(32776713), Company B, ) discharge, total forfeitures and
179th Infantry ) confinement at hard labor for life,

OPTNION by BOARD OF FEVIET 1O, 3
SLEEPIR, .S} TRUAN end DEWEY, Judge Advocates

-

le¢ The record of trial in the case of the soldier nemed above has
been examined in the Branch Office of The Judze Advocezte General with the
Zuropean Theater ¢f Operations and there found legally insufficient to
support the findings and sentences The record of triel has now been
examined by the Poard of Review and the Board submits this, its opinion,
to the ",.sulstant Judge Advocate General in charge of said Brench Oflices

24 r.ccused was tried upon the following Charge and Specification:
CUARGE: Violation of the 58th Article of ’T»e’a.r.'

Speé¢ification: In that Private St ephen Je. Hrablk,
Company B, 179th Infantry, did, ‘at or near
Pozzilli, Italy, on or about 9 Wovember 19.3,
desert the service of the United States and
did remain absent in desertion until his re-
turn to military control at Waples, Italy,
on or zbout 2l October 194l

He pleaded not guilty and, all members of the court present at the time the
vote was teken concurring, was found guilty of the Charge and Snecifications
No evidence of previous convictions was introduceds All members of the
court present at the time the vote was taken concurri ng, he was sentenced
to be dishonorably discherged the service, to forfeit all gay and iﬁ ces
due or to become due, =nd to te confined at hard lebor at such pla ‘gax
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reviewing anthority mey direct for the term of his natural 1ife., The
reviewing cnthority approved the sentence, hut cdue to the soldier's
croditcble performance in combét since the commission of the offense,
mspended execution thereofs The procsedinis were puhliched in General
Court-iiartiel Orders lumber 27, leadouarters L5th Infentryr Division, AP0
L5, UsSe Azuy, 10 February 19L5.

O

3¢ The evidence for the wrosecution is as follows:

futhenticated extract copies of the morning reports of Company

B, 179th Infantry, and of Disciplinary Training Stockade, P3S, AP0 702,
United Steztes famy (R3; Prose Txsef,B), wers admitted into evidence without
objection by the defense (R3), and are quoted as follows:

COLPMITY B 179th TNFAITRY

"7 Aucust 19Ul - 32776713 Frabik, Stephen J,

Pvt /R entry of lov 17/L3 as reads: 'duty

to sk hosp 120th Clr Sta Nov 9/L3 ID! is

amended to read 'duty to AWOL 0600 Nov 9/L3!?

& M/R entry of Jan 5/LL as reads: 'sk 120th

Clr Sta to evac & dr fr rolls hosp unkn s!

is amended to read: '[NOL to dr fr rollse

17 Yovember 194} - 32776713 Hrabik, Stephen J,
Pvt Dr fr rolls AWCL to ¥ 3% % % ¥* confined at
PBS Stockade 1600 2l Oct Ll :

19 Wovember 1S4k - 32776713 Hrabik, Stephen J.
Pvt Conf FBS Stockade to Conf Regtl Stockade"s

DISCIPLINARY TRATNING STCCKADE, PPS

"2}, October 19k .
32776713 - HRABIK '
fr ar to conf :

. ’ i November 194k
32776713 HREBIK
fr conf to ar",

The only ~dditional evidence for the prosecution consists of the
testimony of Tecinician Fifth Grade Albert Shapiro, Service Company, 179th
Infantry, a clerk in the S-1 Section ol the forward commend post of the
regiment, - He stated that he was with the regiment on 9 November 1943,

At that %ime, it was in the Venafro sector in Italy and during the first
two weeks of November, Company B was engaged in combat operations against
the onemy near the town of Pozzilli. T"nery opposition was encountered,
Pozzilli being Ymowvn bty the men as "Purple Heart Town" (RL=5)e

e Accused, being warned by the law member of his rights, elected
to teke the stand and testify under oath in his own benalf (R1L,15). He
stated that he had been back with his conpany since 1L December 194k,
serving alternztely as an ammnition bearer and machine gumner. He

: . -2 =
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admitted that "I made a mistake and I have realized it more than ever®,
and expressed the desire to return to his company and "not only do my
job, but the job of two or three other men", His company was in need of
men and he was positive that he would be a good soldier, saying 'When I .
first met the enemy I was scared I admit bu'b now whatever he does doesn't -
phase me in any way" (th—lé). : -
Accused’s company commander, platoon sergeant, section sergeant
and squad leader also testified in his behalf, All stated that he had
been back in the company approximately two months, during which period he
had displayed unusual devoiion to duty and had on several occasions
volunteered for hazardous tasks. His behavior under fire was exemplary
and his work was cheracterized by exceptional willingness and cooperation,
‘Each of the witnesses expressed the desire to have him back in his particular
unit (R6-13). \

S5e It is apparent ‘that the legal sui‘ficn.ency of the record of tnal
to support a finding of guiliy of either desertion or the lesser included
offense of absence without leave depends entirely upon the competency of
the morning report entries for accused's company. It was obviously assumed
by all concerned with the trial that the proof of unauthorized absence
necessary to sustain findings of guilty of desertion or’absence without
leave was supplied by these entries, with the result that the record is
devoid of any other evidence tending to prove azbsence. The morning report
of the Disciplinary Training Stockade is of no value in this respect since
it contains no reference to any such absence on the part of accused but -
relates only to changes of status as between arrest and confinement, Nor -
is there anything in the testimony of the witnesses that could be accepted
as adequate proof that accused was so absent. All but one testified only
as to his conduct since return to the company., Their testimony was based
on an assumption of unauthorized absence on his part during the period
alleged, but nowhere does it affirmatively appear that such absence
actually existeds Statements by witnesses for the defense to the effect

© that accused had been back with his organization for about two months (R6
11,13) and that he seemed to be willing to do his utmost to make up for -
the "wrong" he previously committed (R9,12) fall short of proof that he

had been abSent without leave for the-specified period or for any perieds
Nor do accused's admissions that he "made a mistake" and "realizes it 'more
than ever" and that when he first met the enemy, he was scared, constitute”
an admission of guilt of the‘ offense charged or of absence without leave, -

Cons:Lderatn.on must the“efore be given to the question whether

. athe Company B morning report entries corstitute competent proof of the
absence without leave., As a matter of law, such entries are admissible as

" exceptions to the hearsay rule either as official statements in writing - .
made by an ‘officer who had the duty to know'and to record the matter stated
(MCM, 1928, - par 1172, ppe 120-121), or as records made in the regular course

- of business within the meming of ‘the Act of June 20, 1936, Chapter 640, -
_section I, L9 Statute 1561, 28 United States Code Annotated, section 695 -.

" - (CM ETO L691, Knorr)e The Board of Review, accordingly, must determine .

" whether. the three entries here relied on conform to the legal requirements‘ .
applicable ‘under either of those two bases of admissibility. . .

COVFIDENTIAL
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The entry relating to accused!s depavture is obJectloneble both .
25 an official writing and as & record made in .the regular course 6f business.
I+ was mzde on 17 &uvust 194k, more then nine months after the alleged departure,.
end purports to correct two previous entries one of which itself was made eight
days after the event it described. The corrected entries described accused!s
status as "duty to sk hosp" and "sk 120th Clr Sta to evac & dr fr rolls hosp
unkn s", It is spparent, therefore, that the entry of 17 August 19LL does
not vurport to be a correction of error resulting from mere ﬁnadvertence or
over51vht, but rather represents an ex post facto change in accused's status
which rmst have been made as the result of information reaching the entrant
subsequently to the time of the original entries. The source of this new
information is a matter of pure speculation since the correcting item was
made exactly three months before accused!s alleged return to military con-
- trol, Whatever such source may have been, however, it appears certeain
that the ‘information recorded on 17 August 19l could not have been within
the personal knowledge of the entrant and hence the entry is not competent
evidence of the.facts therein stated within the rule relative. to official
writings (CM 254182, Roessel, 35 B.Re 179, 15LL). :

Nor is the entry accentable as a record made in the régular course
of tusiness. The Federal Statute above cited specifically provides that
such a record shall be admissible only if it eppears "that it was made in
the regular course of any businéss and that it was the regular course of
such business to make such memorandum or record at the time of such act,
transaction, occurrence, or event or within a reasonable time thereafter',

A moming report entry made more than nine months after the transaction with
wvhich it purports to deal and offered without any showing or explanation of
the reasons for the delay or the sources of the information on which it is
based, can scarcely qualify as having been made at the time of such trans-
action or "within a reasonable time thereafter"™, The Federal Statute is a !
liberalized version of the early shop book rule, the basis for which lay !
in the probability of trustworthiness of business records because they were
routine reflections of the day to day operations of the business. In the
enactment of the statute, it was not intended that this basis be abandoned
(Palmer v, Hoffman, 318 US 109, 87 L.Ede é45)e Therefore, since it has
always been one of the essential requisites to the admissibility of business
entries as evidence that they appear to have been made at or near the time of
the transaction to which they relate (20 Am.Jur.,sec,1063, pps 910-911),

it is apparent that such requisite persists under the statute and that the
entry of 17 August 19LL in this case is not admissible.

There remains for con51deration the probative effect, 1f any, of
the entries of 17 November and 19 November 194l relating respectively to
the change in status of accused from "dr fr rolls ATOL to * # # % % confined
at PBS Stockade 1600 2l Oct LL" and from "Conf PBS Stockade to Conf Regtl
Stockade", The latter, in itself, obvlously is without effect as far as
“proving absence is concerned, . The.former is objectionable as an official
writing since the matters described were clearly not within the personal
knowledge: of the entrant {See CM 254182, Roessel, supra)e Likewise its
admissibility as a regular business entry is dubious for the reasons dis-
~cussed in connection with the entry of 17 August 1944, In any event, how~
ever, an entry showing return to military control, in the absence of other
competent evidence, could not alone sustain a conviction of desertio
" absence without leave (CYM 227831, Gregary, 15 BR 375, 1942; CM 22956%?81

- OONHDENTlAl


http:m'.'l.de

| , (119)
CONFIGENTIAL

'Bangs, 17 BR 197, 19L3).

€. The charge sheet shows that accused is.25 years of age and that
he was inducted at Newarlk, New Jersey on 20 March 1943, He had no prior
services :

7« The court was legally constituted and had jurisdiction of the
person and offense, Frrors affecting the substantial rights of accused
were committed during the trial a3 discussed above. TFor the reasons
stated, the Board of Review is of the opinion that the record of trial
is legally insufficient to support the findings of guilty and the sentence.

3

L
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“WWer Department,. Branch Office of The @mﬁ.ﬁ/ﬁa‘be Geﬁeral with the
FEuropean Theater of Operationse TO0t Commandifg
: General, European Theater of Operations, APO 887, U.S. Army,

1. Herewith transmitted ‘for your action under Article of ’Tar 50
as amended by the Act of 20 August 1937 (50 State- 72L; 10 USC 1522).and
as further amended by the Act of 1 August 1942 (56 Stat, 732; 10 USC
1522), is the record of trial in the case of Private ST“‘PHEN J. HRABIK'
(32776713), Company B, 179th In‘antry'.

2+ I concur in the opinion of the Board of Review and for the.
reasons stated therein, recommend that the findings of guilty and the .
sentence be vacated, and that all ri; nts, privileges and property of
which he has been deprived by virtue of said flndlnvs and gentence so
© vacated be restoreds

_ 3. At this trial, eccused took the stard as a sworn. w*tnes& and -
~was_apparently willing to tell all he lmew, e was asked no question .
by the trial judge advocate and the three questions asked by the president .
did not relate ‘to the offense charged, Proper cross=examination would ‘
undeubtedly have resulted in proof of the aboence.

la Inclosed is a form of action designed to carry :Lnto effect the

. recommendation hereinbefore made, Also inclosed is a draft GCMO for use
- in promulgating the proposed actior;. Please retum the record of trield

: 'mth required cepies of GCMO. . S , _ |

ny*

B C. M EIL
imgadier General, United States Arnv
Lpaiatant Judge Advocate General. ’

3 Incls:
Inele L ~ Record. of Triel
Incl, 2 =~ Form of actien
.Incls 3 = Draft GCMO. .

( Findings and sentence vacated, GCMO 125 ,
ETO; 22 Aprili1945,)
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Private TEDELL E. YOUNG

(336L9206

157th Dngineer Combat

Battalion

(121)

Brancn Office of The Judge Advocate General
with the
Muropean Theater of Operations
APO 887

s

13 APR 1945

D SESTATES XV cares
Trial by GCHN, convened at Sarrebourg,
France, 5 I‘ebruary 1945+ Sentence:
Dishonorable discharge, total forfei-
tures, and confinement at hard labor
for 1ife, %Fastern Branch, United
8tates Disciplinary Barracks, Greenhaven,
New Yorks

Ve
)» Company &,

-

LI e e A LWL L WL S 4

HOLITYG by BOARD OF REVIET NO. 3

. SLEEPER, STERIAN and DEWEY, Judge Advocates

1.

'lhe record of trial in the case of the soldier named above has

been examined 'by the Board of Review,

2.

Accused was tried upon the following Charge and specifications:
. CRARGE: Violation of the 75th Article of Wer,
‘Specification 1z Finding of Not Guilty,

Spec:.fic ation 2: In that Private Wendell E, Young,
Company &, 157th Pngineer Combat Battalion, did,

- at or near Carlsbrunn, Germany, on or about 14
Jammary 1945, misbehave himself befors the enemy
by failing to advance with his command, which had
then been ordered forward by Captain Herbert A,
Benton, Jr., 157th Engineer Combat Battalion, to
man a defensive position before German troops, ,
vhich forces -the sald comiand was then opposing,
and by stating to Captain Herbert A. Benton, Jr.,
"I will not go with the platoon™ and "I will not
caxry a rifle" or words to that. efréct, uypon being
ordéred by the sald Captain Benton ¢o join his - ..
platoon, ¢

CONHDEMIAL
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He pleaded not guilty and three—fourths of the members prcsent at the td.me
the vote was taken concurring, was found not guilty of Specification 1, but
guilty of Specification 2 and of the Charge, Evidence was introduced of
one previous conviction by summary court-martial for failing to obey an
order not to firec a service rifle unnecessarily in 4he rear army erea, in
violation of Article of War 96, Three-fourths of the members of the court
present at the time the vote was taken concurring, he was sentenced to be
dishonorably discharged the service, to forfeit all pay snd allowances due

or to become due, and to be confined at hard lebor at-such place as the

reviewing authority may direct, for the tem of his natural life, The
reviewing authority approved the sentence, cesignated the Dastern Dranch,

- United States Discinlinary Barracks, Greemhaven, Yew York, as the place of

confinement and J.orwarued the record of trial for ac'ca.on pursuant to Article
of Mer 0%

3. 'I'he evidence for the prosecution relative to S‘oeclﬁcat:.on 2
is* substantially as i‘ollows.

-

Accused tras amember of Company A, l"'{th Fngineer Combal Battalion

" (R23)s On 1l January 1945, the company commender received orders to nen a
"defensive linc with Troop C, 121st Cavalry, some two and a helf miles from

the company cormand poste The line ran in a generzlly northesouth direeticn

- 4o the west of Forbach srnd Sasrbricken. It was approximately a mile from

- 'the enemy position, but there were enemy patrols out, some of which ceme
" right into the positions the company was ordered to occupye These posi-

tions consisted of trenches in part, but were mostly foxholes. or outposts -

- manned by four men (R23,2h). The company w_as to be on the ln.ne by approxi- :

ma'bely 1800 hours (1223).

The oompany comander directed h:Ls platoon leaders to form all

availabie men into one body and to move out so as to Joln the Cavalry troop.

at 1800 hours (R2h). Accused was one of the men selected for the detail

-and was instructed.to get his equipment and to board a truck vhich was to

- teke the men from the command post to the line, He complied with this: order,
put his bed rall on the truck and took a place Mon the end of the truck in

the back®e This was at zbout 1900 hours, The sergeant in charge checked
his men just before teking off and accused at that time was s4ill in the
trucke The sergeant rode in the cab and when the truck arrived at the posi-
tions, he checked hisg men 2gain, Neither accused nor his equipment were -

- aboard, The sergeant testified on cross-examination that the other men in
.. the truck told him upon arrival that accused jumped o*’t with hia oqu:.pment
before the tmck started (R26-28),.

' lccused was naxt seen about half an hour 1a‘ber in the company

* command post, The coupany commander asked him what the trouble was, He

sald that "he wasn't going up there and he wasn't going to carry a rifle%,
The captain read Article of War 75 to him and explalned the denger of the

. mission and the protection he would have in being with the men with whom

he had workeds, He to0ld accused "I am going %o gi.ve you fif teen mimtes and

*-at 2000 hours #* # # I went you back here with your equipment and I will ta.ke
- you up there®, In a few minutes, accused repeated thet he was not going

'(th-zé). The first sergeant who w83 present at tha 1nterr1ew testified

Q
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that ~ccused also said he was.not going to fight and did not telieve in .
fizhting or killing enyone (P28)s Then accused refused the second time to .
Join his group, the company cormaender placed him under arrest (R21,28),

The .first sergemnt pleaded with him, telling him of the seriousness of the
situation and that the rest of. the men were up there, but he said he wasn't
going enywhere regardless of vhat happened (P28-29), Accused azpparently .
did not heave his rifle, ut there vere plenty of rifles available and "he
sald he wouldn't get any" (R30). ' S '

The defensive positions were actually occupled by the men of the
company beginning 2t about 0430 hours, 15 January 1945, All were in the
1ine by 0730 hourse The company remained there for four dayse They had
patrols almost every evening and at-one outpost, a staff sergeant was shot
in the arm, one of the men was killed and a German was also %¥1lled, MAccused
2t no time went up to the positions (R2L,25).

Le After explanation of his rights as & witness, accused elected to
remain silent with respect to the specification of which he was convicted A
and no evidence was introduced in his behalf as to such specification (RBL:—BS).

De A% the cutset, it is noted that the specification alleges mis=
behavior before the enery on the part of zccused "by failing to advance with
his command * # % to man a defensive position before German troops, which .
forces the sald command was then opposing, snd by stating to Captain Herbert
A. Benton, Jr., 'I will not gowith the plafoon! end 'I will not carry a
rifle!’ or words to thai effect % % %M, The question is raised whether two
‘separate offenses are intended to be.stated (i.e., failure to advence and
refusal to advance, the stetements of accused being tantamount to the
latter (See CM BTO 6177, Transean)) or whether the specification merely
undertekes to describe two phases of the same transaction, Since both
accused!s departure from the truck and his subsequent avowal of intent not
to join his platoon occurred within half an hour of each other and related
to a failure to advance with his comnand in commection with the same move-
ment or detail, it would seem the better view to regard the specification’
as designed to set forth a single transaction (See .Cl ETO 1109, g__'m;_ trong;
CM ETO Lo7k, Olsen)s Adopting this hypothesis, the specification as Iramed
is unobjectionable, the latter part thereof being at worst an unnecessary .
pleading of evidence, Even assuming, however, that the pleading was multi-
farious in that it alleged two different acts capable of being construed &s
separate offenses, it nevertheless satisfactorily alleged a violation of
Article of War 75 consisting of a failure to advance. Accused, therefore,
was fully acquainted with the offense gharged against him end was im no way
hindersd in the preparation of his defense, Hence the possible defect of
mltifariocusness, in the absence of objection by defense, is not fatsl
(See CM 195772, THpprecht; 2 BJRe 273, p.293 (1931); CM 218876, Wyrick,
et al., 12 B.R. 1 7 19 2)). . ’

6.The proof shows that accused was selected as a member of a group
-which was-under orders to advance to man defensive positions some two or )
two and one-=half miles from his company!s command poste The defensive posi-
tions were apparently sbout one mile from the main enemy line, but were
located in an area which fell within the zone of activity of enemympatpods
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and inwhich hostilities actually occurred during the time the positions were
manned by personnel of accused's companye Pursuant to his imstructions, ac-
cused boarded the truck along with the other men selected for the detall and
then without permission left the vehicles Then found in the command post
half an hour later, he was specifically ordered to get his equipment and mre- -
pare to go forward, but despite explanation by both the company commander and
the Zirst sergeant of the serious nature of his conduet, he refussd to comply,
Under the circumstances, it is apparent that accused was "before the enemy"

. when he engzaged in the conduct complained of (CM 128019 (1919), Dig.Ope JAG, -
1912-10, seceli33(2),pe30L)e Mor is there any doubt that he kmew of the
hazardous character of the mission and that his failure to advance was
designed to avoid it. He was guilty of both a pvhysical failure to advance
consisting of his removal of himself from the truck at or after its departure
for the positions and a refusal to advance upon being ordered to db so when
found in the company cowmand post shortly afterwards. Tcken either separately
or tozether, these acts constitute a violation of Article of War 75 and the
record of trial is accordingly sufficient to sustain the court's finding of
gailty (CM =TO 4630, Shera; Cf NATO 161L, Lancer)s i

T7e The record of trial contains hearsay evidence as to the exact time
accused left the truck (R27). This, however, is not prejudicial to the sub-
stantial rights of =sccused since the fact thah he left the truck is established
by other evidence both competent and compelling and since the exact moment
of such departure is jimmaterial, -

8+ The charge 'sheet shows that accused is 20 years of ‘e{;e and was
inducted 27 April 1953 at Noanoke, Virginia, He had no prior services

9« The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial rights
of 2ccused were committed during the triale The Board of Review is of the
opinion that the record of trial is legally sufficient to support the find-

ings of guilty and the sentence.

: 10. The penalty for viclation of Article of Wer 75 is death or such
other punishment as a court-martizl may direct (AW 75)e The designation of
the Fastern Branch, United States Disciplinary Barracks, Greenhaven, New York,
as ‘the place of confinement is authorized (AW L2; Cire 210, WD, 1k Septe 1943,
secl.VI, as amended). » . . .

@&mﬂ?@‘“@e Advocate

ﬁla/t% &Mudge Advocate
g /%j/é//‘i;r Z“Judge Advocate
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CM ETO 7397

UNITED
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Private JOSEPH De CARLO, JR.
(35007842), Medical Detach-
ment, 115th Infantry
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Branch 0ffice of The Judge Advocate General
' .with the
Buropean Theater of Operations
APO 887 ,
7 MAY 1945
_S TATES ; 29TH IhFANTRY DIVISION ’
' ) Trial by GCM, convened at

) APO 29, U. S. Army ‘20
) January 1945. Sentence:
) Dishonorable discharge,
) total forfeitures and con-
) finement at hard labor for .
) life. United States Peni-
) tentiary, Lewisburg, Penn-
) sylvania.

HOLDING by BOARD OF REVIEW NO, 2

VAN BENSCHOTEN HILL and JULIAN, Judge Advocates -

1, The record of trial in the case of the soldier
named above has been examined by the Board of Review.

2. Aecused was tried upon the following charges and
specifications. .

CHARGE I: Violation of the 58th Article of War,

Specification. In that Private JOSEPH De‘CARLi(i

JR., Mediecal Detachment, 115th Infantry d

‘at Fort Tregantle, Cornwall, England, on
-or about 2 May 1944 .desert the service

of the United States by quitting and ab-
senting himself without proper leave from
his organization and place of duty, with
intent to avoid hazardous duty and shirk
important service, to wit: participation
in the oversea invasion of the enemy
occupied European continent, and did remain

}.; 1 -
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absent in desertion until he surrendered
himself at London, England, on or about
« 21 August 1944, :

CHARGE II: Violation of the 6lst Arficle.of-War.;

Specification: 1In that Private JOSEPH De CARLO,
‘ JR., then a member of Replacement Detach-

: ment X-111-A, 19th Replacement Depot, did,
without proper leave, absent himself from
his place of duty at or near Omaha Beach,
Normandy, France, from about 10 September
1944, to about 30 October 1944,

He pleaded not guilty to the Specification of Charge I and
to Charge I, gullty to Charge II and its 8pecification
and, all of the members of the court present at the time
the vote was taken concurring, was found guilty of all
the charges and specifications., No evidence of previous
convictions was introduced. Three-fourths of the members
of the court present at the time the vote was taken con-
curring, he was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor at such place
as the reviewlng authority may direct, for the term of ‘
. his mtural life, The reviewing authority approved the
sentence, designated the United States Penitentiary, Lewls-
" burg, Pennsylvania, as the place of confinement, and for-
warded the record of trial for action pursuant to Article
of War 50%. ‘ : ' co

, 3. a. Charge I and Specification: The evidence pre--
sented by the prosecution established that accused was a
member of the Medical Detachment, 115th Infantry, stationed
at Fort Tregantle, Cornwall, England (R6). On 1 May 1944
parts of a secret letter dated 21 April 1944, on the subject
of desertion, issued by Headquarters V Corps, was read at .
a company formation at which accused was present (Pros.Ex.5). -
The substance of -the-parts read was as follows:

The penalty for desertion in time of war 1s
- death or such other punishment as a court-martial may direct.
Any person who quits his organization or place of duty with
intent to avoid hazardous duty or shirk important service
is deemed a deserter. Confinement in a United States peni-
tentiary is authorized for desertion in time of war. Any

)
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person dishonorably discharged for desertion in time of
war forfeits hils United States citizenship, Notice was
given that the organization was under orders to partici-
pate in the oversea invasion of the enemy occupied European
continent, that it was alerted for that operation, that
the operation was lmminent and would be both hazardous
duty and important service within the meaning of Article
of War 28, that "any absence without leave by any of you
from now on will be deemed desertion to avoid this duty

- and will subJect you to being tried by general court-
martial as a deserter™ and '

“that proof of your unauthorized absence
together with morning report proof of
the foregoing information being:given
you, in connection with further proof
of the fact that your organization 1s
now under orders and alerted for parti-
cipation in the imminent oversea in-
vasion operation against the enemy,
willl authorize a court-martial to in- -
fer that your unauthorized absence was
with intent to avoid such duty and
therefore to find you gullty of such
desertion" (Pros.Ex.5). : S .
While the organization was thus alerted, accused absented
himself without leave on 2 May and continued so absent
until he surrendered to military authorities at London,
England, 21-August (Pros.Ex.l; R10). ©On 6 Juhe &ccused's

-organization landed on the beaches of Normandy, France, .
for the invasion of the continent (R10). The prosecution.
introduced in evidence an extrajudicial statement of accused

* (R10; Pros.Ex.6) in which he admitted his absence without
'~ leave from 3 May until about the middle of August. The
statement also contained the following explanation for his

absence:? -

‘"About 2 May 1944 Capt. JESSE WILKIKS,
3rd Bn Surgeon, 115th Infantry, talked
to me at some. length and then told me
that he was going to have me sent to a
hospital for treatment as a psychoneurotic, . -
At this time I was a member of the Medical
Detachment, 115th Infantry, attached to Co
K, 115th Infantry as an Aid Man. I had

-"3 -
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previcusly had trouble with my legs and my
.duties at Company.K were to drive a jeep,
and did not include all the normal duties
of a company aid man. From certain infor-
mation I concluded that Capt. Wilkin's de-
cision was prompted by a request from the
then commander of company K, Capt. LOUIS
J. HILLE' N

On the following day, 3 May 1944, not wish--
ing to spend a lengthy period of time in a
mental hospital, I went AWOL, I had no
knowledge or suspicion that my outfit was
soon to take part in the invasion.- '
From that date until around the middle of ~
August I spent most of my time in Birming-
ham and Oxford. I had plenty of money. '
Sometime in August I went to London and
turned myself in to the M.Bs, at APO 887",

b. It does not appear from the record of trial
that any explanation was made to accused of his right to
" remain silent, to testify as a witness, or to make an un-
sworn statement, or that he understood his rights in the
" premises. Immediately after the prosecution had presented
its case, the defense rested without introducing any evi-.
dence (Rr10). '

- ¢+ The evidence would clearly have supported a .
finding that accused absented himself without authority
from his organization and place of duty with intent not
to return thereto (MCM, 1928, par.130a, pp.l143-144), If
the specification had charged desertion generally without
alleging any specific intent whatever, the prosecution :
would have been free to prove that accused absented him-
self without leave with intent at the time he absented
himself, or at some time durling his absence, to remain
away permanently or that he quitted his organization or
place of duty with-intent at the time he absented himself
to avold hagzardous duty or to shirk 1lmportant service
(CLl ETO 5117, DeFrank). Where, however, the specificatlon,

" as in the instant case, alleges a certain specific intent,.-
the existence of that intent must be proved (Ci ETO 5958,
Perry and Allen, and cases therein cited).

: The prosecution failed to prove that accused
"at the time he absented himself without leave entertained

-4 -
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the intent to avoild hazardous duty or to shirk important
service. Proof that he absented himself without leave on
2 May after he received notice from the reading of the
letter dated 2] April that his organization was under
orders to participate at some 1lndefinite future time in
the invasion of the continent, was alerted for that opera-
tion, and that the operation would constitute hazardous
duty and important service, dces not, without more, furnish
the necessary probatlve basis from which may be inferced
tite ultimate faet of intent to avoild such duty or service
(C¥ ETC 2432, Durie; CI =70 2431, Newton; CL ETC, 2396, .
Pennington; see CH 266441 III Bull JAC 511). In his ex-
trajudicial statement, accused admitted that he absented
nimself without leave but stated thit he did so to avoid.
beirig sent {o a mentzl hospital for treatment and gave a
factual basls for believing he was about to be sent to
suen hospitsl., This was introduced by the prosecution.and
was neither Inherently 1mprobable nor refuted by the other
facts in evidence, The prosecution, therefore, failed to’
prove one of the essential elements of the offense charged,
namely the specific intent to avold hazardous duty or to
shirk important service (CH ETO 2481, Newton; CM ETO 5953,
Perry and Allen). ,The Board of Review 1s of the opinion
that the record of trial 1s legally sufficient to support
only so much of the findings of gullty of Charge I and its
Specification as involves findings that accused did, at
the time and place alleged, absent himself without leave
until he surrendered himself on 21 August 1944 at the place
-alleged, in violation of Article of War 61, - .

4, The findings-of guilty of Charge II and 1ts Speci-
fication are supported by accused's plea of gullty (R5§. .

5. Ko explanation was made to accused of the meaning
and effect of his plea of guilty to Charge II and its Speci.
fication, nor was any explanation made to him of his right
to remain silent, to testify as a witness, or to make an -
unsworn statement, Although it does not appear that any
substantial right of accused was injuriously affected in
this case by the failure te give him the pertinent explana-
tions it 1s the better practice to explain an accused's
rights as a witness in all cases and the meaning and effect
of a plea of guilty in every case where such plea is
entered (see MCM, 1928, par.70, p.54; par.75a, p.595).

.‘.5- 
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- 6. The chérge sheet shows that accused 1is 26 years
of age and was inducted 4 February 1941 at Cleveland, Ohio.
He had no prior service. \ _ .

7. The court was 1ega11y constituted and had juris-
diction of the person and offenses. No errars injuriously
affecting the substantial- rights of accused were ccmmitted
during the trial except as herein specifically noted. '
The Board of Review is of the opinion that the record of
“trial is legally sufficient to support only so much of the
findings of guillty of Charge I and its Specification as
involves findings that accused did at the time and place
alleged, absent himself without leave from his organization
and place of duty until he surrendered himself on 21 August -

1944 at the place alleged in violation of Article of Var .
61, legally sufficient to support the findings of guilty
of Charge ITI and 1ts Specification, and legally surficient
to support ‘the sentence.

8. Penitentiary confinement is not authorized for
the offense of absence without leave (AW 42; CM ETO 2432,

Durie). Confinement should be in a place other than a
penitentiary, Federal correctional institution or reforma-

tory. ‘ |
v @Qﬂ?&r{&m Jﬁdge Advocate

Judge Advocate -

udge Advocate
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Branch Office of The Judge Advocate General
with the ’
Furopean Theater of Operations
APO 887

BOARD OF REVIEW NO. 1 3 MA.R 1945

CM ETO 7413
UNITED

V.

Private ANTHONY T. GOGOL
(32063954), Company C,

317th Infantry

STATES g aom INFANTRY DIVISICN
) . Trial by GCM, convened at APO 80

D) U.S. Army, 9 February 1945. Sentence:
) Dishonorable discharge, total for-
) feitures and confinement at hard lsbor
) for life. Place of confinement not
) designated.

HOLDING by BOARD OF REVIEW NO. 1
RITFR, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2.  Accused was tried upon the following Charge ‘and Specification.

CHARGE:V Violation of the 58thhArticle of Whrf

Specification: In that Private Anthony T. Gogol,

Company C, 317th Infaniry, did, in the vicinity
of Feulen, Luxemburg, on or about 24 Decémbei
1944, désert the service of the Unlited States,
by quitting and absenting himself without "~
proper leave from his organization and place

of duty, with intent to avoid hazardous duty,
to wit: participation in operations against

“an enemy of the United States, and did remain

He pleaded not

absent: in desertion until he  surrendéred him-
self at or near Helderscheid, Luxemburg, on or
_ about 11 January 1945.

guilty and, all the members of the court present at the

time the vote was taken’ concurring, was found guilty of the Charge and

Specification.

Evidence was introduced of one previous conviction by

-]l -
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special court-martial for four days absence without leave in violation
of Article of War 61. All the members of the court present at the time
the vote was taken concurring, he was sentenced to be dishonorably dis-
.charged the service, to forfeit 411 pay and allowances dus or to become
due, and to be confined at hard labor, at such place as the reviewling
authority may direct, for the term of his natural life. The reviewing
authority spproved the sentence, did not designate the place of con-
finement, and forwarded the record of trial for action pursuant to
Article of War 50%.

3. Prosecution's evidence without contradiction proved the follow-
ing facts: .
On 2/ December 194/ accused was a riflemsn in the first platoon

of Company C, 317th Infantry (R6,8). During the December 1944 German

. offengive hia company had been actively and contimuously engaged "trying
to push the enemy back out of the Bulge™. ~ On 2/ December the company
was located about 2} miles from Feulen, Luxembourg (R6). It was’
attacked by the Germans in the early morning. It engaged them near an-
old chateau in the proximity of Niederfeulen and was "trying to push the
eneny back" (R7,8). = Accused was shown absent without leave from his
company on the morning of said date at 0600 hours on the company morning
report (R7,8; Pros.Exs.A,B,C).  Technical Sergeant James A. Woods,
leader of accused's platoon, gsearched for him and could not find him in
the platoon area. Woods was present with the company from 24 December
to 11 January, and did not see accused (R7). The company morning report
showed accused was present for duty on 11 January 1945, but there is np
evidence whether he was apprehended or voluntarily returned to duty
(Pros Ex C)

4. After explanation of his rights to him, accused elected to
remain silent (r9).

- 5. This is a typical "battle 1llne" desertion case.and of a
pattern familiar to the Board of Review. ~ The evidence is definite and
positive that on the morning of 24 December 1944 accused's organization
was in active’ combat with the enemy. Theé Board of Revliew may take
Judicial notice of the fact that at this time the American military
forces were resisting to the utmost the advance of the Germans into
luxembourg and that it was one of the most critical periods i1n the -
German offensive of December 1944 (CM ETO 7148, Giombetti, and authori- -
ties therein cited). ~ At this moment accused left hls company and place
of duty without authority and was sbsent for 18 days. = There 1s eyi-
dence that accused was actually present with hls company on the early
morning of 24 December. '~ The court was therefore Justified in inferring
from this evidence that he possessed knowledge of his company's tactical
position and- knew that 1t was engaged or sbout to be engaged in sharp
combat with the enemy. 'In the abgence of an explanation from him the
court was authorized to conclude that he deliberately and willfully

o
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sbsented himself to avold the hazards and perils of the immediate opera-
tions against the” enemy invading forces. The record is legally suffi-
cient to support the findings of guilty.(CM ETO 4570, Hgwkins; CM ETO
4701, Mimmetto; CM ETO 1.783, Duff; CM ETO 5293, Killen; CM ETO 6623,

. Milners. ,

6. ~ The charge sheet shows that accused is 26 years four months of
age. He was inducted 25 March 1941 at Harrison, Rew Jersey, to serve
for. the duration of the war plus six months ~ He had no prior service.

7. The court was legally constituted and’ had jurisdiction of the
person and offense. " No errors injuriously affecting the substantial
rights 6f accused were committed during the trial. = The Board of Review
i of the opinion that the record of itrial is legally sufficient to .
support the findings of gullty and the sentence.. - -

8. The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58).- The Eastern
Branch, United States Disciplinary Barracks, Greenhaven, New York,
ahould be designated as the place of confinement (AW 42; Cir 210, WD
14 Sep 1943, sec.VI, as amanded).

Judge Advocate

7f

%dm (& M Judge Advocate

<. Judge Advocate
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Branch Office of The Judge Advocate ‘General
with the :
European Theater of Operations
APO 887
'BOARD OF REVIEW NO, 2 1.8 MAY 1945
CM ETO 7439
UNITED STATES ; 80TH INFANTRY DIVISION
v. ) Trial by GCM, convened at APO
; : ) 80, U. S. Army, 6 February
Privates THEODORE B. CONLEY . ) 1945. Sentence as to each
(39041123) and CHARLES T. ) accused: Dishonorable discharge,
WHITAKER (35827645), both of ) ‘total forfeitures and confinement
Company B, 319th Infantry ) at hard labor, CONLEY for life,
, ' ) WHITAKER for 35 years. _
)  (Place of confinement not
) ) designated).

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and JULIAN Judge Advocates

1. The record of trisl in the case of the scldiers
named above has been examined by the Board of Review,

2., Accused were arraigned separately and with their
consent were tried together upon the following charges
and specifications:

CONLEY
CHARGE: Violation of the 58th Article of War.

Specification: In that Private Theodore B,
Conley, Company B, -319th Infantry, digd,
in the vicinity of St. Avold, France, on
or about 27 November 1944, desert the
service of the United States, by quitting
‘and absenting himself without proper
leave from his organization and place
of duty, with intent to avoid hazardous

-1 -
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duty, to-wit: participation in operations
against an enemy of the United States, and
did remain absent in desertion until he
surrendered himself at or near Dahl, Luxem-
bourg, on or about 13 January 1945. ;

WHITAKER

(Identical Charge and Specification aS above
set forth except for the appropriate substi-
tution of name and serial number of accused), -

Each accused pleaded not guilty and, all of the members of
the court present at the time the vote was taken concurring,
each was found guilty of the Specification preferred against
him except the words "until he surrendered himself at or
near Dahl, Luvxembourg, on or about 13 January 1945", sub-
stituting therefor the words, "until he returned to military
control at or near Lucy, France, on or about 17 December
1944" of the excepted words, not guilty, and of the substi-
tuted words guilty and gullty of the Charge. Evidence was
introduced of three previous convictions agalinst accused
Conley, one by special court-martial for absence without
leave for three days in violation of Article of War 61,

and two by summary court, one for breaking parole, absence
without leave for 11 days in violation of Articles of War

96 and 61 respectively and one for wrongfully appearing in
the city of Nancy, France without a pass and for falling to
carry a firearm, in violation of Article of War 96. No
evidence of previous convictions was introduced against _
accused Whitzker. All of the members of the court present
at the time the vote was taken concurring, each accused

was sentenced (to be dishonorably discharged the service,

to forfeit all pay and allowances due or to become due, and
to be confined at hard labor at such place as the reviewing
authority may direct, accused Conley for the term of his
natural life and accused Whitaker for 35 years. The re=-
viewing authority approved the sentences, but did not desig-
nate any place of confinement, and forwarded the record of
trial for action pursuant to Article of War 50%. .

3. Evidence for the prosecution was substantially as
follows:

/
. Both accused were privates in Company B, 319th
Infantry. During the period from about 15 November 1944,
to about 10 December, 1944, the company had moved across
Northern France from Loisy to Sulsse and had seen action

P B
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at Eischville and nearby towns (R8,9). The first sergeaht '
of Company B testified that during this action and maneuvering

"we moved into this town, I forget the name
of it; and we ran into some Heinies, and
Conley and Vhitaker were there at that
time. And the company commander came and
.said get them out right away to move out
‘to relieve the 3d battalion, and Conley .
and Whitaker couldn't be found at that
time, that was the last I saw of them.

After we relieved the 34 battalion, the
next morning‘we Jjumped off to go into St.

Avold.
* * *

Conley was a runner, 2d platoon, assigned
to Company Headquarters and Whitaker was
assigned also to Company Headquarters as
a runner" (R9). :

The morning report for Company B under date of §5
January 1945, admitted in evidence, shows that the status
of both the accused changed from duty to AWOL on 27 November
1944 (R10; Pros.Ex.A) and the morning report dated 16 January:
1945 shows each accused to arrest in company area as of 13
January 1945 (R10; Pros.Ex.B). o

After the disappearance of the accused from the
company, the first sergeant did not see them again until
13 January 1945 when the company was at Heiderscheid, Luxem-
bourg (R10). However, the. accused came under military :
control on 17 December when they were found hiding in the
attic of a house in Lucy, France. At that time they were
both dressed in army uniform. Each had a loaded carbine .
but they did not resist arrest (R11-14). .

4. Upon their rights as witnesses being explained to
them, each accused elected to remain silent and no evidence
was introduced for the defense (R14-15), :

5. The tactical situation on 27 November had very
obviously grown serious with increasing hazards. On*that
date, the accused disappeared and remained well out of combat
until they were discovered following a search in the:attic

1 gt
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- of a civilian house some distance to the rear., The imminence

- of further combat and its accompanylng hazards must have been

- known at company headquarters and to accused for they were
company runners (CM ETO 1432, Good). ! ’

6. The charge sheets show that accused Conley is 22
years of age and was inducted 1 March 1943, at San Francisco,
California and. that accused Whitaker is 19 years and seven
months of age and was inducted 28 March 1944, at Fort Ben-
Jamin Harrison; Indiana. Neither had prior service.

7. The court was legally constituted and had jurisdiction
of the persons' and offenses. No errors injuriously affecting
the substantial rights of either accused were committed
during the trial. The Board of Review is of the opinion-
that the record of trial is legally sufficient to support
the findings of gullty and the sentence as to each accused.

8. The penalty for desertion in time of war is death '
or such other punishment as a court-martial may direct (AW 58).°'
The designation of the United States Penltentiary, Lewisburg,
Pennsylvania, or of the Eastern Branch, United States Dis-
“eiplinary Barracks, Breenhaven, New York, as the place of :
confinement is authorized (AW 42; Cir.229, WD, 8 June 1944, :
sec.II, pars.lb(4), 3b; Cir.210, WD, 14 Sept.1943, sec.VI,

as amended).

W/\ Judge Advocate
Judgé Advocate -
C:E%é23%5§:2;§%4144109Judge Advocate
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Branch Office of The Judge Advocate General
~ with the
European Theater of Operations
APO 887

BOARD OF REVIEW NO. 1 2 MAR 1945
CM ETO 7474 '
SEINE SECTION, COMMUNICATIONS

ZONE, EUROPEAN THEATER OF
OPERATIONS

UNITED STATES
V..

- Trial by GCM, convened at Seine
Section, Paris, France, 28 Decem-
ber 1944. Sentence: Dishonorable
discharge, total forfeitures and
confinement at hard labor for 25
years. Eastern Branch, United
States Disciplinary Barracks Gréenr
haven, New York.

Private WALTER R, LOFION
(32219517), 3983rd Quarter-
master Truck Company

.
- NP N S o St Nt Sl el o ooV “ou®

HOLDING by BOARD CF REVIEW NO. 1. '
RITER SHERMAN end STEVENS, ,Judge Advocates y

1. The record of trial in the ‘case of the soldier named above
has been examined by the Board of Review,

2. Notwithstanding accused's plea of guilty to Specification
3; Charge I, alleging absence without leave from 5 November to 18
" November 1944, the evidence only supports a finding of absence with-
out leave from 5 November to 8 November 1944. The evidence clearly
indicates that the period of unauthorized absence was temporarily
interrupted 8 November 1944 when accused came under military control
at the military police sub-station at & Rue Scribe, Paris, France
(R14,15).

3. The court was legally constituted and had jurisdiction of
the person and offenses. The Board of Review is of the opinion that
the record of trial is legally siufficient: to support only so much
of the findings of guilty of Specificatiod 3, Charge I, as involves

L . :
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findings that accused did absent himself without leave from the
Straggler's Stockade, 19th Replacement Depot, from 5 November to

8 November 1944, legally sufficilent to support the findings of
guilty ‘of Specifications 1 and 2, Charge I and of Charge I, Charge
IT and Specification and Charge III and Snecification, and legally
-sufficient to support the sentence.

4. The designation of the Eastern Branch, United States Dis-
ciplinary Barracks, Greenhaven, New York, as’ the place of confine-
" ment is authorized (&W 42; Cir.210, WD, 14 Sept. 1943, sec, VI, as

amended)
f;?éf{f%éz’/4z;: ‘ Judge Advocate

7 o ‘ S
[ ngartin [ #ow—«; Judge Advocate

: g(‘_ﬂ_é‘{tzﬁd Z‘ ﬂé'zZQ“ Z Judge Advocate
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Branch Office of The Judge Advocate General
with the -

European Theater of Operations |
APO 887

BOARD OF REVIEW §O. 1 - - 23 FEB 1945
| CM ETO 7489 - ' ' ‘ )

UNITED STATES g 4TH ARMORED DIVISION
Y. ) Trial by GCM, convened at Morfontaine,
' ) France, 26 January 1945. Sentence:
Private LONNIE V. RIGSBY ) Dishonorable discharge, total for-
(34166270), Headquarters ) feitures and confinement at hard

25th Cavalry Reconnalssance g labor for life. United States

. Squadron (Mechanized) - Penitentiary, Lewisburg, Pennsylvania.

 HOLDING by BOARD OF REVIEW NO. 1
‘RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier.named above has
been examined by the Board of Review.

2. Accused was tried upon the followihg Charge and Specification: ,
CHARGE: Violation of the 58th Article of War.

Specification: In that Private Lonnie V. Rigsby,
Headquarters 25th Cavalry Reconnaissance
Squadron, Mecz., did, at Eplais, France, on
or sbout 26 August 1944, desert the service
of the United States and did remaln absent

~in desertion until he was returned to mili-
tary control on or about 4 January 1945.°

Be pleaded guilty to the Specification except the words "desert" and
"in desertion®, substituting therefor, respectively, the words "absent
himself without leave from" and "without leave", of the excepted words
‘not guilty, of the substituted words guilty, and not gullty of the
Charge, but guilty of a violation of the 61st Article of War. All

the members of the court present at the time the vote was taken con-
cwrring, he was found guilty of the Charge and Specification. Evidence
was introduced of one previous conviction by special court-martial for

I
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absence without leave for eight days in violation of Article of War 61.
All the members of the court present at the time the vote .was taken con-
cwrring, he was sentenced to be dishonorably discharged the service,

to forfeit all pay and allowances due or to become due, and to be con-
fined et hard labor, at such place as the reviewing suthority may direct,
for the term of his natural life. The reviewing authority approved the
sentence5 deslignated the United States Penltentiary, Lewisburg, Pennsyl-.
vania, as the place of confinement, and forwarded the record of trial

for action pursuant to Article of War 50%.

3. Prosecution's ev1dence est&blished the following facts without_
contradiction: ) .

On 26 August 1944 accused was a member of the Headquarters and
Service Troop, 25th Cavalry Reconnaissance Squadron (Yechanized). The
troop was stationed one mile south of Epiais, France, and the squadron
was committed to action (R4). Accused on.that date had been on a trip
 to obtain gasoline. He returned to the bivouac at ebout 1800 hours and
at 2000 hours he was reported missing. The first sergeant of his trocp
made a search of the camp area and he could not be found. He had no
permission to be absent from either his camp or his organization. He
left all of his equipment and property at the camp and had with him only
the clothes he wore. He remained absent from militsry control until he
was returned thereto on.4 January 1945 (RSe7).

be Accused elected to remain silent (R7).'

5.  Accused was absent without authority from military control
for a period of 131 days. He offered no explanation for his absence.
Evidence of a soldier's prolonged abcence from his organization in a
foreign country in time of active hostilities without any explanation -
for his conduct is a substantial basls of facts from which the court:
is authorized to infer that he intended to degsert the militery service
(McM, 1928, par.130g, p.143; CM ETO 1629, O'Donnell; CM ETO 6435, Noe

and suthorities therein cited; CM ETO 6857, Dougan).

6. The charge sheet shows that accused is 21 yeafé of age. He
was inducted 23 January 1942 to serve for the duration of the war plus T
six months. He had no prior service.

7. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
supptrx the findings of guilty and the sentence.

8. ‘The*penalty for desertion in time of war is death or such other
punishment as a court-martial may direct (AW 58). Confinement in a
penitentiary is asuthorized by Article of War 42. The designation of.the

-2 -
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United States Penitentiary, Lewisburg, Pennsyivania, as the place of
confinement is proper (Cir.229, WD, 8 Jun 1944, sec.II, pars.1b(4), 3b).

;
y (A lxé é ) Judge Advocate
%Mﬁu (?\%mvz-mdge Advocate

%MA 5 ‘gﬁ@ A Jucge Advocate
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Branch Office of The Judge Advocate General
with the ’

European Theater of Operations
APO 887

BOARD CF REVIEY NO. 1 ' 3 MAR 1945
cM ;f:ro 7500

UNITED STATES 8TH INFANTRY DIVISION

)
)
v. ) Trial by GCM, convened at APO 8,
o S ) U. S. Army, 16 January 1945.
Private First Class EUGENE ) Sentence as to each accused:
K. METCALF (31403441) and. ) Dishonorable discharge, total’
Private WILLIAM J. WLOCZEWSKI ) forfeitures and confinement at
(33625079), both of Company A, ) hard lebor for life. Eastern
121st Infantry ) Branch, United States Disciplinary
). Barracks, Greenhaven, New York.

HOLDING by BOARD OF REVIEW NO. 1 =
RITER, SHERMAN and STEVENS, Judge Advocates

l. The record of trial in 'the case of the ;soldiers named above
has been examined by the Board of Review.

2. " Accused were charged separately and with.theii"consent were
tried together upon the following charges and specifications:

- METCALF
CHARGE I: Violation of the 58th Article of War.

Specification: In that Private lcl Eugene K.
Metcalf, Company "A", One Hundred and Twenty
First Infantry, did, in the vicinity of »
Hurtgen, Germany, on or about 1030, 22 Decem-
ber 1944, desert the service of  the United
States by absenting himself without proper
leave from his place of duty, with intent to
avoid hazardous duty, to wit: engage in com-
bat with the enemy, and did remain asbsent
in desertion until he surrendered himsélf at
Hurtgen, Germany, on or about0900 hours,

23 December 1944.

-1 -


http:Gerrna.ey

GUNFIOLATIAL
() | )
CHARGE II: Violation of the 64th Article of War.

Specification: In that % % % having received a law-
ful command from Captain James H. Godfrey, his
superior officer, to return to your organization
immediately, did at or near Kleinhau, Germany,
on or gbout 24 December 1944 willfully disocbey
the seme. :

v WLOCZEWSKI
CHARGE I: Violation of the_58th Article of War.-

Specification: In that Private Willian J.
Wloczewski, Company "A", One Hundred and Twenty
First Infantry, did, in the vicinity of Hurtgen,
Germany, on or about 1030, 22 December 1944, :
desert the service of the United States by ab-
senting himself without proper leave from his
place of duty, with intent to avoid hazardous
duty, to wit: engage in combat with the enemy,
and did remain absent in desertion until he
surrendered himself at Hurtgen, Germany, on
or gbout 0900 hours, 23 December 1944.

CHARGE II: Violation of the 64th Article of War.

Specification: In that * % * having received a law-
ful command from Captain James H. Godfrey, his
superior officer, to return to your organization.
immediately, did at or near Kleinhau, Germany,
‘'on or about 24 December 1944 willfully disobey
the sanme.

Each accused pleaded not guilty and, all the members of the court present
at the time the votes were taken concurring, each was found guilty of the
charges and specifilcations preferred against him. No evidence of pre-
vious convictions was introduced against elther accused. = All the members
of the court present at the time the votes were taken concurring, each
was sentenced to be shot to death by musketry. The reviewing authority,
the Commanding General, 8th Infantry Division, approved the sentences,’
recommended that the sentence as to accused Wloczewskl be commuted to
confinement at hard labor for the term of his natural life, and forwarded
the record of trial for action under Article of War 48. The confirming
authority, the Commanding General, European Theater of Operations, con-
firmed the sentence as to each accused, but, owing to special ciroumstances
in the case, commuted each to dishonorable discharge from the service,
forfeiture of all pay and allowances due or to become due, and confinement
at hard labor for the term of his natural life, designated the Eastern
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Branch, United States Disciplinary Barracks, Greenhaven, New York, as
the place of confinement, and withheld the order directing execution
of the sentences pursuant to Article of War 50%.

3. The facts showm by prqsecutionfs evidenqevare as follows:

On 22 December 1944 both accused were members of the second
platoon of Company 4, 121st Infantry (R6,9;12). The front line of the
company on that date was located in a wooded area east of the Hurtgen
Forest (Germany) at a point one mile west of the Roer River, one mile
southwest of Manbach and six miles southwest of Duren, Germany (R7; .
map of Germany, Lendensdorf, 1/25000, coordinates 069361). The German
foreces were located sbout 300 yards north of the company's front lines.
On 21 December the company commander, Captain Dan L. Hénry, received
orders which directéd his company on 22 December to move forward, clear
the woods to its front and establish contact with Company C, 121st Infan-
try, which was to assist in the attack. Company A was under enemy fire
and there was an exchange of small-arms fire until the attack commenced
on the morning of 22 December. The second platoon was the company unit
designated to move forward and clear the woods. Captain Henry on the
night of 21 December gave implementing orders to his platoon leaders,
and they at 0600 hours 22 December gave the soldiers directions as to
the movement (R6,7,11). The attack was made as ordered. At midnight,
22-23 December, the company,. after it was replaced by a platoon from
Company F, 121st Infantry, moved to a new area (R8).

s Staff Sergeant Robert L. Dever, Jr., was the guide of accused's
platoon. At 1030 hours 22 December he went to the foxhole occupied by
both accused, informed them that the platoon was "moving out", and -
directed them to secure and "get their equipment on". The accused com-
plied with this order. The platoon moved forward to point "A", which
had previously been designated by the platoon sergeant as the point where
two squads of the platoon would separate and enter upon their respective
missions. The third squad remained in reserve. ~When the two squads
reached point "A", Dever became the leader of one squad and the platoon
~ sergeant led the other squad. The platoon successfully completed the

attack (R9,11,12). : ‘ '

- The accused proceeded with the platoon for a distance of’
about 200 yards from the line: of departure but were not with the platoon
when it reached point "A" (R9,13,14). It required seven or eight
minutes for the platoon to move from its foxholes to point "AM %RIZ);
They weré not with the platoon when it reached its objective (R9,10,13).
. Neither the company commander (R7) nor Dever (R10) gavé either of the

accused permission or authority to be absent or to leave the advance

movement., » '

: On 23 December 194/ Captein James S. Hinkle, 121st Infantry,
was "straggler officer" of the regiment. At 2100 hours on that date
-3
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ke saw the two accused at the "straggler point" where they had volun-
tarily appeared. He directed that they remain at the point while he '
sent to the lst Battalion command post to arrange for their return to

the company. On 24 December, pursuant to Captain Hinkle's direction,

a supply sergeant returned the two men to the 1lst Battalion command

post located near Kleinhau, Germany (R16,17). They were brought before
Captain James E. Godfrey, battalion adjutant, who interviewed them.

They aseertec they suffered from fatigue but admitted they had not sought
medical aid. They also stated that the Articles of Var had beéen explained
to them. Captain Godfrey thereupon gave Tloczewski a direct verbal order
as follows: "iWloczewski, I order you to return to your company at once".
He also ordered Metcalf as follows: "Metcalf, I order you to return to
your crganizetion". Each accused replied that he would not return to

the company. They were then placed in arrest and under guard were

turned over to the regiment (r15,16).

4. Each accused, after his rights were evplalned to him elected
to remain silent (R18)

' 5. a. Charges I and Speeifications.” ‘The uncontradicted evidence
shows that each accused without authority deliberately left his platoon
as’ it advanced to attack the enemy on the morning of 22 December 1944.
The court was Justified in concluding that each of them was cognizant of
the nature of the operations and of the perils and hazards involved. ’
At the critical moment they left their comrades in arms to carry on the
attack and sought and found safety. - The inference that they absented
themselves with the intention of avoiding the irminent hazardous duty

is not only reasonable but is the only possible conclusion. This is

a typical "battle line" decertion case of the same pattern as CM ETO
4570, Hawkins; Cli ETO 5155, Carroll and D'Elig; CIi ETO 7086, Dell Amura;
and the prineiples therein announced govern this case. 'The record is
legally sufficient to sustain the findings of guilty of each accused.

b. Charges II snd Specifications. Each accused willfully
and knowingly defied Captain Godfrey's authority and deliberately refused
to comply with his lawful order to return to his company. The offense
was proved beyond all doubt (CM ETO 3988, O'Berry and authorities therein
cited; CM ETO 5318, Bender).

6. The charge sheets show the following with respect to the ser-
vice of accused:  Metcalf is 27 years old. He was inducted 8 January
194 at AFIS, New Yark City. Wloczewskl is 19 years old., He was
inducted in hay 1943 at Allentown, Pennsylvania. Neither had prior
service. .

""7. The court was legally constituted and had jurisdiction of the
pergons and offenses. ~No errors injuriously affecting the substantial
rights of either accused were committed during the trial. The Board of

-4 -
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. Review 18 of the opinion that the record is legally sufficient as to

each accused to support the findings of guilty and the sentence, as con-
- firmed and commuted

8. The penalty for both desertion in time of war (AW 58) and -
willful discbedience of the lawful command of a superior officer (AW 64) .
is death or such other punishment as the court-martial may direct. ' The
designation of the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement is sauthorized (AW 423
Cir.210, WD, 14 Sep 1943, sec,Vl, as s,mended

/ /w/«l«/» /7‘ - J’udge Advocate

}3'3«&!%( » f/*" ¥R Judge A.dvoca.te

A, udge Advocate

s
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;st Ind.

War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. JOQQ TO: Commanding
General, European Theater of Operations, 7, U. S. Army.

- 1. In the case of Private First Class EUGENE K. METCALF (31403Z41)
end Private WILLIAM J, WLOCZEWSKI (33625079), both of Company A, 121st
Infantry, attention is invited to the foregoing holding by the Board of
Review that the record of trial is legally sufficient as to each accused
to support the findings of guillty and the sentence, as confirmed and
commted, which holdlng is hereby approved. Under the provisions of
Article of Viar 503, you now have authority to order execution of the
sentences. ;

2. When coples of the published order are forwardéd to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 7500. For con-
venience of reference please place that number in brackets at the end
of the order: (CHI ETO 7500). .

BrigadierGeneral, United States Army,
Assistant Judge Advocate General.

( As to accusedﬁWloczewski, sentence as commuted ordereed executed,
GCMO 69, ETO, 17 *ar 1945,)

( As to accused Metcalf, sentence as¢eounutldcntdered exeouted.)
GCMO 70, ETO, 17 Mar 1945.) "

-1-
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Branch Office of The Judge Advocate Gereral
with the
European Theater of Operations
APO 887 .

BOARD OF REVIEW NO. 1 5MAY 1945

CM ETO 7506 .

UNITED STATES ; IX ATR FORCE SERVICE COLMAND
v, ) Trial by GCM, convened at lst

) Advanced Air Depot Area, IX Air
Private JESSIE L. HARDIN ) Force Service Commard, U. S. Army,
(37381490), 1992nd Quarter- ) Reims, France, 19 January 1945.
master Truck Company (Aviation), ) Sentence: Dishonorable discharge,’
1577th Quartemaster Batta.lion, ) total forfeitures and confirement
Mobile (Aviation) ) at hard labor for 45 years. United

) States Permitentiary, Lewisburg,

) Pennsylvania,

HOIDING by BQARD OF REVIEW NO. 1
RITER, BURRGW and STEVENS, Judge Advocates

l. The recard of trial in the case of the soldier mamed above
has been examined by the Board of Review, '

2. Accused was tried upon the following charges and specifica-
tions: -

CHARGE I: Violation of the 84th Article of War.

Specification: In that Private Jessie L. Hardin,
1992nd QM Trk Co, Avm, 1577th QY Bn, Mbl, Avn,
did, at Dampierre, France, on or sbout 20
November 1944, unlawfully sell to Gautron
Henry, (a French civilian), eleven (11), five=-
gallon, jerricans containing fifty five (55)
gallons of 80 octane gasoline, of a total
value of more than fifty dollars ($50.00),
issued for use in the milita.ry gervice of the
United States.

-] -
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CHARGE II: Violation of the 96th Article of War.

Specification: In that * * * did, at Dampierre,
France, on or about 20 November 1944, unlaw~-
fully sell to Gautron Henry, a French civilian,
55 gallons of 80 octane gasoline, issued and
intended for United States government use at
a time when 80 octane gasoline was vital for
the military effort, such conduct being at
that time in the nature of impeding the mili-
tary war ‘effort,

He pleaded not guilty to and was found guilty of both charges amd
specifications. No evidence of previous convictions was ihtroduced.
He was sentenced to be dishonorably discharged the service, to for-
feit all pay and allowances due or to become due, and to be confined
at hard labor, at such place as the reviewing awthority may direct,
for 45 years. The reviewing authori ty approved the sentence, desig-
nated the United States Penitentiary, Lewisburg, Fennsylvania, as tlhe
prlace of confinement, and forwarded the recard of trial for action -
pursuant to Article of War 504,

3. The offense charged under the 84th Article of War (Charge I
and Specification), although covering the same 80 octane gasoline as
is the subject of the offense charged under the 96th Article of War
(Charge II and Specification) is separate and distinct from the latter
offense (CM ETO 4570, Hawkins; CM ETO 5155, Carroll, et al; and author-
ities cited in those cases).

L, With respect to Charge I and its Specification the evidence
conclusively established the unlawful sale of tha Jerricans and gasoline
as alleged in the Specification, The items were "other property issued
for use in the military service" (AW 84). Article of War 84 applies to
any property issued for use in the military service (MCM, 1921, par.434,
P.394; MCM, 1928, par.lily, p.158; CM NATO 252, Dickerson et _&_15. The
evidence is legally sufficient to sustain the findings of guilty of
said Charge and Specif ication.

5. The allegatlons of the Specification of Charge II that ac-
cused:

“did * * ¥ unlawfully sell to * * % g
French civilian, 55 gallons of 80 octane
gasoline, issued and intended for United
States Government use at a time when 80
octane gasoline was vital for the military
effort, such conduct being at that time
in the mture of impeding the military
war effort®

-2 -
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stated an of fense under the 96th Article of War in the mature

of divdrsion by accused of articles and supplies intended for,
adapted to or suitable foruse by the armed forces of the United
States in commectipn with actual combat (CM ETO 8234, Young, et al;
CM ETO 8236, Fleming, et al; CM ETO 8599, Hart, et al). The proof
of the sale of the gasoline by accused is complete., However, the
prosecution attempted to prove the allegations that the gasolins
“"was vital to the military effort" and that such diversion impeded
the military war effort by asking the court to take Judicial notice
of the following documents:

a. A letter from Headquarters Euwrcpeen Theater of Opera;-
tions dated 16 Octdber 1944 addressed to "Commanding Generals, U.S.
Strategic Air Forces in Zurope" which reads as follows:

"l. Many cases have been reported to this head-
quarters of gasoline and other supplies either being
sold or given to the local population. These supplies
come from individual vehicles and truck convoys. Such
disposal of government supplies, whether a gift or
sale, is a violation of the 83rd Article of War, and
must be stopped at once,

2. Gasoline for the local population, both civil
and military, is furnished by proper US Army supply
agencies to French authorities for distribution to
those entitled to receive same, The unauthorized dis-
posal of supplies, in its cumulative effect, impedes
the military effort, increases the traffic problem
through nonessential driving, and tends to create a
black market condition.

3. Unit commanders will bring this directive to

the attemtion of all members of their commands, will
familiarize their personnel with the provisions of

the 83rd Article of War, and will take prompt disci-
plinary action through court-martial for any violation.

4e Military police and all officers will make every
effart to apprehend offenders in order that this prac-
tice may be stopped®.

The above letter was distributed to the Commanding Gemeral, IX Air
Force Service Command, and by him to all the comnanding officers of
his subordinate units.

b. A letter from Headquarters Ninth Air Force dated 7
November 1944 to subordinate units of that command including the
Commanding General, IX Air Force Service Command, reading in pertinent
part as follows:

-3
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1. It has recently come to the attention of
this Headquarters that the misuse of gasoline
is increasing within the Ninth Air Force, Speci-
fically, the use of gasoline for dry-cleaning
clothing, use in fires for heating purposes,
wastage in filling tanks, and considerable un-
necessary travel.

2. Forthcoming operations will require for
strictly operational purposes every single gal-
lon of gasoline available to the Ninth Air Force,
Consequently, the responsibility for conserving
gasoline is a personal one resting on every indi-
vidual in the Ninth Air Force,

3. Supply Discipline is a responsildlity of com-
mand, Correspordingly, laxity in supply discipline
is a reflection upon commard. It is desired that
immediate steps be taken to suppress the growing
misuse of gasoline in all el ements of the Ninth
Alr Force, including discipiinary action, where
-appropriate, against those responsible",

The above letter wad distribu ed to the. commanding officers of all
units of IX Air Force Service Command,

Assuming that the court was entitled to take judicial notice
of the contents of each of said letters (Cf: CM ETO 1538, Rhodes),
they fall far short of the evidence required to prove the exceedingly
necessary elements of the Specification above underscored. At most
the letter from Headquarters European Theater of Operations expresses
the opinion of the Commanding General, ¥uropean Theatepbf Operations
that unauthorized disposal of gasoline "in its cumulative effect im-
pedes the military effort"., Such ex parte expression of opinion, as
worthy as it is of belief, certainly des not constitute legal proof
of the necessary factual allegations that accused's action in divert-
ing the gasoline impeded the war effort. The Ninth Air Force letter.
insofar as it was more than a mere expression of opinion amd policy
of the Commanding General was unsworn hearsay made by a person not:
subject to cross-examination and possessed no evidential value, "Hear-
say is not evidence® (MCM, 1928, par.ll3a, p.113; CM 228401, Webster,
16 Br 137 (1943).

"the court and the Board of Review /may/ take judicial
notice of the fact that the American Forces in the
Ewopean Theater of Operations possess and have
possessed thousards of motor vehicles powered by
intemal combustion engines; that a continuous sup-
ply of tremsndous quantities of gasoline has been
and is necessary in order to furnish the fuel for
said engines and that the ultimate successof
the American Arms in the- States has Dbeen

-l -
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and is largely dependent upon the movement
of said vehicles" (Cl ETO 6226, Ealy).

The maximum evidential value of these letters above
quoted was to invite the attention of the court to above matters
of general knowledge, but they did not supply necessary proof of
specific conditions existing at the time and place alleged or
that this particular

"gasoline was a vitally needed commodity and that
accused when he diverted it mrejudiced the success
of the American Arms" (CM &TO 6226, Ealy, supra)..

There was therefore a complete failure of proof with respect to
the allegations of the Specification which elevated the Charge
from a wrongful sale of Government property to the serious mili-
tary offense discussed in the Young, Fleming and Hart cases,

The offense proved was the identical offense covered by
Charge I and Specification. There cannot be a duplicate conviction
on the same set of facts (CM ETO 5155, Carrollet al, supra). Hence
the record of trial is legally insufficient to support the findings
of guilty of Charge II and its Specif ication.

6. It was stipulated in open court between adcused, the de~
fense counsel and the trial judge adwcate that the gasoline and
Jerricans inwlved in the specification were of a value of more
than $50,00. The authori zed punishment for the offense of which
accused has been convicted, and which is legally sustainable (Charge
I and Specification), is dishonorable discharge from the service,
forfelitures of all pay and allowances dw or to become dwe and con-
finement at hard labor for five years (MCM 1928, par.lO4c, p.99).

7. The charge sheet shows that accused is 27 years six months
of age, He was inducted 26 August 1942 at Jefferson Barracks, Missouri,
‘to serve foar the duration of the war plus six months. He had no prior
gervice.

8. The court was legally constituted amd had jurisdiction of
ths person ami the offenses. Except as herein noted, no errors in-
Juriously affecting the aubstart ial rights of accused wers committed
during the trial. The Board of Review is of the opinion that the re-
cord of trial is legally sufficient to support the findings of guilty
of Charge I and its Specification, legally insufficient to support
the findings of guilty of Charge II and its Specification, and legally
sufficient to support only so much of the sertence as involves dis-
honorable discharge from the service, farfeiture of all pay and al-
lowances due or to become due and confinement at hard labor for five
Years.
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9. The offense of selling Government property issued for
uss in the military service under the 84th Article of War is essen-
tially ‘a military offense (Winthrop's Military Law and Precedeats
(Reprint 1920), pp.560,561; Davis, Treatise on Military Law of
United States (3rd Ed. Rev.1913), pp.372-374), and is not recog-
nized as an of fense of a civil nature punishable by psnitemt iary
confinement for more than one year hysome statute of the United
.States or by a law of the District of Columbia (AW 42), The
- place of confinemmt of the accused should be cheanged. to the
Eastern Branch, United States Disciplinary .Barracks, Greenhaven, .
New York (Cir.210, WD, 14 Sept.l943, sec.VI, as amsnded).

WAS Juige Advocate
7+

' /4774.#,- _ Judge Advocate
L d L et J. e s
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Branch Office of The Judge Advocate General
. with the
Puropesn Theater of Operations
APO 887

BOARD OF REVIEW NO. 1 10 APR 1945
CM ®T0 7518

UNITED S TA TES HORMAXDY BﬁSE SECTICON, COMIUNICATIONS
) ZONE, FUROPTAN THFATER . OF OPEEATIONS
Ve

Privates MILBERT BATLEY
23&511:88),. JOHN WITLIAMS
32791118), and JAMPS L.
JONES (342213L3), all of
;34th Port Company, S0lst

. Port Battalion

 Prance, 13,1l December 19Ll,
Sentence as to each accused: To be

)
)
D,
;" Trial by C‘x(!l':IB1 convened at Cherbourg,
) A
g hanged by the neck until dead,

)

)

HOLDING by BOARD QF REVIET NO. 1
RITER, BURROW and STEVENS, Judge Advocates

~ le The record of trial in the case of the soldiers named abdve has
.. been examined by the Board of Review, and the Board submits this, its

“holding, to the Assistant Judge Advocate General in charge of the Branch -
0ffice of The Judge Advocate General with the Puropean Theater of Opera=
.tionse

: 2. Accused were Joint.ly tried upon the following Charge and speei-
fications:

CHARGE: Violation of the 92nd Article of Wars

Specification 1: In that Private John Williams,
Private Milbert Bailey, and Private James L,
. Jones, all of l3Lth Port Company, 50lst °
« Port Battalion, acting Jointly and in
*  “pursuance of a common intent, did, at I.a
.- Pernielle, Hameau, Scipiom, N
France, on or about 11 October 19 Iith o
malice aforethought, willfully, da]iberately,
..- feloniously, unlawfully, and with premedita~
tion, kill one ¥, Auguste Lefebvre, a human
being, 'by stabbinv him with a knifeo )

Specification 23 - In that % # # acting jointly and

in pursuance of a common intent, did, at la
Pernelle, Hameau, Scipion, Normandy, France,

~ CONFIDENTIA
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on or about 11 October 19LL, forcibly and
feloniously against her +rill, have carnal
tnovledge of 10le,. Varzuerite Tefebvre,

Defense counsel stated that accused aid not objeet to 2 joint trial,

Teoeh cecused pleaded not guilty snd, all members of the court present at

the time the vote was taken concurring, cach was found guilty of the Charge’
and hoth specificaticns, Tvidence was introduced, as to accused ZBailey,

of one previous conviction by suumary court-mertial for going without
sroper leave from his properly apncinted place of assembly in violation

of Article of Tar £l; as to accused Jones, of two previous convictions,

one by special court-nertial for ebsences without lcave for 1l and L8 da
respectively, and one by swmary court-martial for going without proper
leave from his zroperly agpointed place of duty, both in violation of
Article of Tar 61; end, 25 to accused Tilliams, of two previous convictions,
one by special court-mertial for =zbsence without lezve for two days and one
by -summary court-martizl for geing without proper leave from his properly
appointed place of assembly, toth in violztion of Article of Tar 61, A&11

‘ members of the court prosent ai the time the vote was taken concurring,

each accused was sentenced to be hanged by the neck until leade The review-
ing eathority, the Comianding General, Formandy IDzse Cection, Cormunications
Zone, Zuropzan Theater of Operations, approved the sentence as to'each zc-
cused and {orwarded the record of trizl for action unler Article of TTar 48,
The confiminy suthority, the Comnending Jenersl, Turopecn Theater of Opera-
tions, confirmed thae sentence as to erch accused and withheld the order

-r

. : 5
directing execution thereof pursuant to Article of Tar 507,

3¢ The evidence introduced by the prosecution was substantlzlly as

follows: .

At cbout 2000 hours, 11 Octoher 194k, Medane Lefevre, her son,
Tugene, end her 19 year old drighter, HMarguerite, were at thelr home in
La Pernelle, Heneau, Sclpio, MNormandy, TFrancee, 1f. Lefevre was away having
dinner 2t the nearby home of his erployer (R6,1),17)e Three colored soldiers
approzched the houce and askad Tugene for cognac which the boy refused (P6,
17). About ten minutes later they retumed, !mocked on the door, and said
"Police™, The deor veing locked, the soldiers prowled around the house and
troke a window panee ladame Lefevre noticed that they were wearing white
nesks (RE,7,17,18)s The Lefevres called for help, =nd Marguerite escaped
from the house, followed by her mother, .Ls they were running Jdowm the road,
one of the soldiers, 2 tall man wearing a wmask and 2 raincoat, threw ladame
Lefevre to the ground, She got up and ran toward the house of a neighbor,
crying for help (R7,9). s che reached her neighbor's gate, one of the
scldiers struck her on the head, and the neighbor and his wife, hearing her
cries, came out of their house, The sollier, vho was bareheaded and wearing
2 nask, ran away in the cdirection of the Tefevre home (N7,C,20,11,13),

CCHFIDENTHAL
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Yeanvwhile, Lefevre and his employer, at the latter's house,
heard cries for help coming from the direction of the Lefevre home,
Lefevre immediately left for his house, He appeared to his employer to
be in good condition at this time (R1L,15). Both the employer and the
‘neighbors to vhom Madame Lefevre had fled had seen three colored American
soldlers in the vieinity a short time previously (F10,11,13,16)e

A few minutes lster, Madame Lefevre and her neighbors returned
to the Lefevre homes  On their arrival they found Lefevre clasping his
stomach with his hands, e saild he had been cut with a knife and he was
bleeding profusely. THere was a wound about five, centimeters long on the
right side of his abdomene Fe did not say how he had received it except
to remark "0Oh, those salauds [airty beasts/"™s An attempt was made to apply
bandages and to find a doctor, Mis foce changed color, his speech failed,
" and in 15 minutes he was dead, He was 52 years .old and had always been in
good health (B8,9,11-1L), Lefevre's erployer was summoned and in the court-
yard of the Lefevre house he found an American helmet, gray in color, with a
white arc painted on it, ¥ext day he observed bloodstains on the road about
50 meters from Lefevre'!s house (R15-16,25,26),
Marguerlte I.efevre, having left the house at the same time as her
mother, ran down the road toward the home of her father's employer for a
. distance of about 25 meters, A colored soldier apprehended her at this
point, thre her to the ground, and slzpped her fazce, Another colored
soldier was present, and both struck her, wrapped her head in a raincoat, .
forced her to her feet, and took her into a field, Then she cried for
. help, one of the soldiers Wit her with his knifes On reaching the field,

" one of them thre her to the ground and while his companion held her, tore
off her clothes, At this time, sbout five minutes after she had left the
house, she noticed a third soldier standing near who she believed was not
wearing a helmete All three in turn then had sexual intercourse with her,
This took ebout two hourss The soldiers then carried her to another field
about two Iilometers away and agaln "violated" her, each one having inter-
course with her gbout three timess Two of them lef¥, the third remeining
#23leep on top of her, She escaped and went first to the nearby home of a
friend and then to her own home, arriving at sbout 0130 hours 12 October
(F18=-22)s She was exhsusted and showed signs of having been struck and
bitten on the face, Her clothes, which her mother gave to the police,
were tom to piecess It was necessary to hospitalize her and she wms still
a patient in the hospitsl at the time of trial (R9,20,21), Shs was unable to
see the faces of her assallants, except for eyes and mouth, since they wore
white masks (R21). One seemed to her to be drunk (R21),

Written statements by each of accused, made to representatives of
the Criminal Investigation Division, were admitted into evidence over objeo-
tion by defense that they were obtained under circumstances involving duress"
and physical violence, The prosecution?s evidence showed that the statements

. were made after warning to accused of their rights under Article of War 2
and without threats, promises of reward, or force (R33,3L,40,11,43-45)s
Moreover, the investigating officer su‘bsequenﬂ,y interviewsd each of. t!nn
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and, after being warned of their rizhts under Article of War 2L, they
acknowledzed the authenticity of the statements without complaintof having
‘been subjected to fear or duress {(PL7-L5,58).

The three statements (Pros.Bxs.?,T,U)were substentially in accord,
although there was scme confusion of detail as to the exact sequence of
events, Tach accused admitted having gone to the Lefevre house at about
2000 hours in the company of the others in search of cognace A1l had been
drinking and Bailey and Jones admitted being "pretty high". Jones was
armed with a knife. He asked the little boy for some cognac which was
refused, and the three left and walked dovm the roads Jones and Bailey had
noticed a young g¢irl in the house and they mentioned this to Williams., They
decided to return to the Lefevre home with the hope, according to Williams,
of getting some "pussy", Defore returning, they covered their faces with
masks made, in the case of Jones and Tilliams, from the sleeves of Williams!
undershirt, and, in the case of 3alley, from 2 handkerchief, Jones stated -
that he lent WT11lliams his knife for the purpose of cutting the sleeves from
his shirte MWilliams stated, however, that he tore them off. They prowled
around the house frichtening the women until both fled, The three state-
ments varied somewhat with respect to the immediate pursuit of the womene
Jones stated that he and Bailey followed them, accidentally knocking down
the mother in the course of the pursuit, They then overtook the girl,
slapped her, threwher down, and carried her toward a fields On the way
they pzssed a man who, however, did nct stop them. They were then joined
by Williams, Balley's version was the same except that he omltted reference
to the collision with the mother or the passing of the man on the road, -
Tilliams, however, stated that he and Jones pursued the girl, threw a rain-
coat over her head, and carried her into the field, and that Balley there=
upon joined them, The statements were similarly confused as to exactly what
happened in the field, Jones stating that all three had intercourse with the
girl; Williams that Jones and Bailey had, but that his own efforts were un-
successful; and 3Bailey that Jones and Williams had, but that he was unable
to do anything because of being scared and nervous., After they finished,
they took the girl to ancther field where Jones and Williams admittedly had
intercourse with her, Beiley also had intercourse with her, 2ccording to
his companions, but his own stztement does not admit it, Jones then threw
away his mask and left with Bailey. Williams remained behind, again getiing
on top of the girle He Mplgyed around® for a while and then pretended to be
2sleepe The girl at this point escapeds TH1liams admitted that he lost his
helmet sometime during the evening and tha’c when he returned to camp his
fatigues were stained with some "red stuff", He denied that he stabbed
Lefevre or had any knowledge of the stabbinge Both Bailey and Jones, how=
ever, stated that Williams admitted the stabbing to them during the course
of the night,

On the day after they had glven their statements, each accused
was individually taxen out to the place where the rapes occurreds. They
had been warned the day before of their rights under Article of War 2, and
no threats were made to induce them to return to the scene of the offensges,
Each retraced the route from the first field to the second, and Jones
located the sleeve which he had used as a mask and had mscarded on the
night in question, The sleeve was received in evidence (R35-39,L5; Pros.

Fxs,7 ,”‘I,X_)’. UNFIDENTIAL
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The statements of accused were further corroborated in part by
certain additional evidence presented by the prosecution, Thus, Jones was
absent from the detail to which he was assigned on the night of the rapes
(R23,2)s A suit of fatigues with reddish stains on the fly, a woolen
undershirt mims sleeves, and a sleceve fitting and apparently originally a
part of the shirt, were found the day following in Williams! barracks bag
(R31; Pros Fxs.0,P,Q)e The helmet found in the courtyard of the Lefevre
home was a greyish off color M"exactly like"™ the one Tilliams admltted having
lost and bearing the mumber 7522 (F16,26), The bloodstzined and torn
_ clothing of both Marguerite and Lefevre was received in evidence without
" objection by the defense (R26~29;Pros.Fxs.F-E),

Le a. Accused, having been duly warned by the law member of their
rights, at thelr request and with the consent of the prosecution, were
permitted to tzke the stand sclely for the purpose of testifying under ozth
-as to the circumstances surrounding the giving of their Pespective statements
(RL9,50). TFach stated that immediately prior to the time his statement was
. taken, an unidentifled lieutenant was present along with the CID agent,
Balley testified that the lieutenant struck him on the head end sbdomen and
pushed 2 knife in his stomach (R51~53), Williams'! and Jones!' stories were
to the same effect except that they did not claim-to have been threatened
with the knife (R53-58),

b. Additional evidence for the defense showed that 2ccused had ,
been drinking early in the evening of 11 October but, although all showed
some sign. of drinking, they were neither drunk nor sober (R59-63).

5. Accused were found guilty of murder and rape, each offense being
alleged to have been commlited Jointly end in pursuance of a common intente
This form of pleading is entirely propere. There accused act as participants
in a Joint venture and in concert, each 1s chargeable as a principal regard=
less of the extent of his participation, and their joinder in a specifica-
*. tion of this Ikind is proper (CM KATU €46, Simpson et al; CM NATO 779, Clark

et al; CM NATO 1121, Bray et al; CM ¥TO 1922, Forester and Bryant; ¢ 10 . -
3933, Ferguson and Rorie; Ci ETO 2686, Brinson and Smith). The distinction
between principals, aiders, and sbettors having been abolished by Federal
statute (35 Stat, 1152; U.S. Criminal Code, sec.332, 18 USCA, sec.550), if
murder or rape is committed in the course of a joint venture, each accused
is responsidble not only for his individual acts but for the acts of agll his
-fellow participants performed in furtherance of the enterprise, Hence it
is immaterial which of the participants actually committed the death produc-
ing act in the case of murder, or the intercourse in the case of rape (CM
ETO 1922, Forester and Bryant, supra; CM ¥TO 5068, Rape and Holthus;.

In the present case, the evidence, entirely apart from the state=
ments of accused, leaves no doubt that Lefevre met his death as the result
of being stabbed in the stomach with a imife or some equally sharp lnstru-~
mente Mhile no medical or other expert testimony as to the cause of death
is provided, none was neededs Death followed soon after a serious abdominal
wound accompanied by great loss of blood and a rapid failing of speech and
strength, The circumstances are such therefore that no question of skill
~ or science requiring resort to expert testimony was involved (see 2 Wharton's

Criminal Bvidence (11th T'd,1935), sec.1001, p.176L). That Lefebvre!s .
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wound was neither self-inflicted nor accidental is clearly shown by his
statement that he had been cut with a mife and his exclamation "Oh,

those salauds™, Although both these remarks were made within 15 minutes

of his death, at a time when he was clutching his stomach, bleeding
profusely, and failing rapidly, it is not necessary to decide whether they
were admissible as dying declarationse The statement and exclamation were
made so soon after he was wounded and under such circumstances that they
were clearly admissible as part of the res gestae (CM ETO 3141, Whitfield;

CM ®TO LoL3, Collins), Similarly, the prosecution's evidence, withou®
reference to accused's statements, proves the rape-of Marguerite Lefevre
beyond any possible doubt. The girl was frightened into fleeing her home

by three masked assallants, dragged into a2 field by two of them, and forcibly
subjected to sexual intercourse by all three, She was then taken to another
field where the performance was repeated., Under these circumstances,. the
failure of the record of trial specifically to show lack of consent is im-
materiﬂ. (CM ETO 3933, Ferguson and Rorie),

The id_entity of accused as the perpetrators of the crimes depends
in large part upon their statements made to the CID investigator and re=-
ceived in evidence over objection of the defense, .These amount in legal .
effect to confessions of the rape and hence are admissible and mgy be
considered only to the extent that compliance was had with the legal require-
ments relative to independent proof of the eorpus delicti, the voluntary
character of the statements, and te impropriety of the use of each as
against those other than the accused making it (see lCH, 1928, parselila
and ¢, Ppe11L=116 and 117). As to the corpus delictd, it is so clear that
the record contains "other evidence, either direct or circumstantisl%, that
the offenses charged have "probably been committed", that no posaible objec=-
tion to the confessions exists on this score (see cit BTO 2007, Harriss
CY ET0 559, Monsalve),

Regarding: thelr voluntary character, the evidence of the prosecution
end that of the deferise is in square conflict., An issue of fact was accordingly.’
presented for determination by the court, which concluded that the circ¢umstances
surrounding the making of the confessions were such that they were voluntary,
The information, corroborating and elaborating accusedt!s statements, which
was obtained from them at the scene of the crimes was woluntarily givens The
accused had been warned under the 24th Article of Tar on the preceding day,
and the record of trial is completely devoid of any evidence or inference
that compulsion or improper inducements were used in obtaining the informa=
tion adduced at the scens, Although in some cases the fact that an accused !
is taken to the scens of the crime in the custody of police officers might
-serve a8 one of the aggravating factors causing a court to hold a confession
involuntary, obtaining :Lnfomatien from accused at such place is not per se
objectienable (Cf: United States,(CCA 7th, 1923) 285 Fed.so

‘cert, denied 261 18,617 67 I. 829 (1923); Idsenba ve Californis’ :
. 715, B8 L.ra, 166 (19L1); o 252h39, Peros and Jommsony 3 BoRe ss (19&&)).

The oontmlling question is whether the coﬁ?ession in its whole was voluntary,
In the instant case the court decided that the confessions were voluntary,

" and its determination will noet be disturbed by the Board of Review in view

of the substantial competent evidence supporting it (CM %TO L4055, Lckeman;
CH ETO 3&99, JBender and Owsley; CM FTO 2007, Harris).

GONHDENTIAL
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There remains the question whether the court was properly warned
not to nccept or consider the coafesslion of* each accused 2s against the
rothers (1M, 1928, par.lllic, p.117)s As far as the rape is concerned, no
great importance is attached to this issue since the confessions are es~
sentizlly recapitulations of esch ‘other 2nd esch admits participation by
the meker in the joint venture (CI WTO 2901, Childrey and Cuddy; Cf: CU
'ETO 7252, Pearson and Jones). Thile it is true that 3ailey does not
edmnit intercourse vith the girl, whereas his companions state otherwlse,
this is immaterial since 3ailey's role as an sider and abettor to the rapes
is fully confessed, thus rendering him a principal in any event,s On the
issue of muarder, however, the problem becomes important, ‘particularly in
view of the statements of Raileyad Jones that Villiams admitted the stabbing
to them and the denial by Williams that he either committed-the act or knew
anything about it, Had illiams been the only one of the =zccused charged
- with the crime of murder, it is possible that the admission of these state-
ments of his fellow accused vwould be so prejudicial to his substantial rights
that no warming to the court could nossibly cure the damage (see CM 239239,
M tchell et al, 25 B.P. 93,113 (1943)), This, however, is not the situa-
tion here, A1l three were jointly charged with and convicted of murder, and
in view of the joint character of the enterprise, it is unnecessary to affix
the active commission of the act on any particular individual, all being
equally guilty so long as the offense was committed by one of their number,
[Jence if the court, in detemining that the stabbing was done by one of the
group, was sufficiently mindful that Bailey's and Jones! statements were’
“not to be considered as proof that 1t was Williams who did it, the confes-
sions may properly be regarded as admissible in evidence under the general
rule that such statements may be accepted if the court is duly warned to
consider them only agzinst the persons who made them (ct vTO 3h99, Render
and Owsley; CM ¥TO 1202, Ramsey and Ddwards)e That the court, although
not specifically warned at the time the confessions were admitted, was

aware of this principle of law seems certaln, In connection with
testimony given abt the trial as to oral statements made by the accused
vhen their confessions were taken, the court definitely indicated familiarity
and concurrence with the rule, The lzw member announced it in his rulings
(Rh2,L3,44). Similarly, the evidence dealing with the actions and words of
each of the occcused upon being taken to the scens of the offense was .
expressly limited in application to the particular accused in question
(rR35,36,38). It may be assumed, therefore, that the confessions were
admitted with full understanding of their proper application and that the
court in reaching its findings as to each accused did so mthout reliance
- upon matters referred to in the confessions of his fellows and not admitted .
in his owme There was no prejudice therefore to any of the accused individually.
or to all o them collectively, '

The remaining question is whether the evidence, including the
confessions properly limited as to scope, is legally sufficient to sustain
the findings of guilty. No doubt exists on this score as far as the rape
is concerned. The testimony of the victim shows clearly that she was raped
as the result of a concerted attack by three colored soldiers, Tach of the

- accused in his confession admits his participation in the project, the joint
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character of which is demonstrated ly the wearing of masks, the mode of
pursuit of the victim, and the assistance each gave the other in the execu~
tion of the enterprises Two admitted intercourse with the girl and while
one denied that he succeeded in penetretin” her, his story 4s inconsistent
in this respect with that of the victim, In any event, he so clearly

- admitted participation as an a2ider and abettor that the question whether
he actually had intercourse becomes :meaterlal. All three were therefore
properly found guilly of rape, }

The conviction of murder presents a more difficult problem. For.
the reasons previously stated, the statementso? Bailey and Jones that Wil-
liems admitted the stabbing of Leflevre are assumed to have been disregarded
by the court in reaching its findings and must be disregarded by the Board
of Review in c’etermmng the legal sufficiency of the record, The case
therefore becomes one in which there are no eye witnesses to the killing
and no confession or adnission of guilt by any of the accusede Their
identity must accordingly be estsblished entirely by circumstantial evidence,
There is of course no legal objection to this mode of proof (CH IO 1202, -
© Pamsey and Zdwards; CIf ETO 2686, Brimson and Suith), and the only question .
is vhether the evidence adduced is sufficient to warrant the court!s deter=-
mination that Lefevre died as the result of a knife wound inflicted upon
him by one of the accused in the furtherance of . thelr common design to rape
his dauchter, If so, the kxilling was murder and the finding of guilty of

such carime is proper as to dll three accused no matter wh:.ch one actually
d1d the stabbing (CM ETO 558L, Yancy; CM ETO 4292, Hendricks; CM ETO 1922,
Forester and Bryant). As previocusly stated, theevidence is clea.r that

death resulted from.a knife wound inflicted by someone other than the de~
ceaseds On the evening of his death, shortly after 2000 hours, Lefevre heard
cries for help emanating from his house, in response to which he left the
residence of his employer to return home some 300 nmeters away, It was ap=
proximately at this time that his wife and daghter criéd out for help and,
pursued by accused, fled from their house., The daughter ran in the direction
of the home of her father's employer and was apprehended on the road gboud
25 meters from the Lefevre house by two of the accuseds One of the accused
admits that at approximately this point they encountered a man on the road
who, however, did not stop thems The accused unanimously sgree that only twe
of them were present at this particular *ime, although they are in disagree-
ment as to whether Williams or Bailey was absent, In any event, this

person 444 not rejoin his companions until after they had taken the girl

into the field where the first rapes occurred, The deceased was not seen
again until his wife returned home with her neighbors, They found him ‘oute
side the house suffering from 2 knife wound which was bleeding mrofusely

and from which he died 10 or 15 minutes later, At that time.he said "Ch,
those salauds®™, The next day, bloodstains were foumd on the road between '
lefevre's house and his employer's, approximately 50-60 meters from the
former,. One of the accused admitted having a knife large emough to require -
" a scabbard at the outset of their expedition, The ultimate disposition

of this knife is not shown and apparently the weapon with which lefevre was
stabbed was never found, These evidentlal facts taken together give rise

to the unescapable inference that accused were observed by the deceased in
the abduction of his daughter, and that one of them deliberately and cold-
bloodedly stabbed him with the intent and purpose of killing or disabling
him so as to faellitale the execution of their jointly conceived plan of
raping Marguerite, The findings of guilty of murder are therefore sustained
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by the evidence (CM ETO 5068 Rape and Holthus and authorities therein
- cited; CM ETO 1453, Fowler).

6+ The charge sheet shows the respective ages of the ,.accused as
" follews: Bailey - 30 years and one month; Williams ~ 27 years end seven
months; Jones - 31 years and ten months, Bailey enlisted 20 September
1911 at Camp livingston, Louisiana., Williams was inducted 6 February
1943 at New York, New York. Jones was inducted 6 Hay 1942 at Fort
Benning, Georg:.a. None had prior services )

Te The court was legally constituted and had jurisdlction of the
persons and offenses, Mo errors injuriously affecting the substantial
rights of any of. accused were commdtted during the triale The Board of
Review is of the opinion that the record is legally sufficlent as te each
accused to support the flndings of guilty and the sentence.

8. A sentence o.f death 13 arthorized upon conviction of either rape

er mirder by Article of War 92,
' *’lﬁ Judge Rdvocate
M Judge Advocate

A Judge Advocate
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lst Ind,

Tar Department, Branch 0ffice of The Judge Advocate General wilth the
Turcpesn Theater of Operationse ﬁ_@@ &%”75 . TO: Commanding
General, Turopean Theater of Ooeratlons, Ue Se Ammy,.

1, In the case of Privates MNILPERT FAILRY (3M51h88), JOIN WILLIAS
(32794118), and JAMES L. JONFS (3L2213L3), all of L3Lth Port Company, SOlst
Port Battalion, attention is invited to the foregoing holding by the Board
of Review that.the record of trial is legally sufficient as to each accused
to support the findings of guilty and the sentence, whlch holding is hereby
approveds Under the nrovisions of Article of Tar 503, you now have authority
to order execution of the sentences.

2¢ Then copies of the published order are forwarded to thlsloffice, '
they should be accompanied by the foregoing holding, this indorsement, and
the record of trial vhich is delivered to you herewithes The file number of
the record in this office is CM ETO 7518, Tor convenience of reference,
pleaso place thet nusber in brackets at “the end of the order: (CM %10 7518).

34 Should the sentences as 1mv>ased by the court and confirméd by
you be carried into execution, it is requested that a full copy of the
proceedings be forwarded to this ofrice in order that 1ts ﬁ.les may be

complete, S e
) SN é. C. MNEIL: -
Erigadier General, United Mades Army,
“Assistant Judge Advocatal Baderal,
1 Incls

" Record of Trial,

o . - . St ey

,,,,,,,
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Branch Office of The Judge Advocate Gemeral

with the
Buropean Theater of Operations
APO 887
BOARD OF HEVIEW MO, 2 14 MAR 1945

Qf ETO 7532

UNITED STATES 80TH INFANTRY DIVISION

Trial by GCM, convened at APO 80,U.S.
Army, 7 February 1945. Sentencet
Dishonorable discharge, total forfeitures
and confinement at hard labor for 40
years. No place of confinement designated.

Ve

Private PAUL J. RAMIREZ

(39418219), Company B,
318th Infantry

Nt S St s Nt s’

HOLDING by BOARD OF RzVIEA NO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

" 2. Accused was tried upon the following Charge and specifica-~
tions: )

CHARGE: Violation of the 58th Article of War.

Specification 13 In that Private Paul J. Ra.miroz, Company
B, 318th Infantry, did, in the vicinity of lixieres,
Fra.nce, on or about 26 October 1944, desert the
service of the United States, by quitting and ab-
senting himself without proper leave from his organi-
zation and place of duty with intent to avoid hagard-
ous duty to-wit: participation in operations against
an enexy of the United States and did remain absent
in desertion until he surrendered himself at Lixieres,
France, on or about 31 October 1944.

Specification 2: In that # * ¥ did, in the vicinity of
Lixieres, France, on or about 8 November 1944, desert’
the service of the United States, by quitting and
absenting himself without proper leave from his

-1~
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organlzation and place of duty with intent

to avoid hazardous duty to wit: participa-
tion in operations against an enemy of the
United States and did remain absent in deser—
tion until he surrendered himself in the
vicinity of Feulen, Luxembourg, on or about
16 January 1945. :

He pleaded not guilty and, all members of the court present at
the time the vote was taken concurring, was found, of Specifica-
tion 1 of the Charge, not gullty, but guilty of absence without
leave at the time and place and for the period alleged in vio-
lation of Article of War 61; of Specification 2 of the Chargs,
guilty, excepting the words "surrendered himself in the vicinity
of Feulen, luxembourg, on or about 16 Yanuary 1945" substituting
therefor the words "returned to military control at the 503rd
Mi1itary Police Battalion, Nancy, France, on or about 3 January
1945", of the excepted words not guilty and of the substituted
words guilty; and guilty of the Charge. No evidence of previous
convictions was introduced., All members of the court present

at the .time the vote was taken concurring, he was sentenced to
be dishcnorably discharged the service, to forfelt all pay and
allowances due or to become due and to be confined at hard
labor, at such place as the reviewing authority may direct, for
40 years. The reviewing authority approved the sentence and
forwarded the record of trial for action under Article of War 50%.

~ 3. 7The evidence for the prosecution shows that, in the middle
of October, accused's company was in a defensive postion ir the -
vicinity of Nomeny, France, From the 26th to the 3lst of October
it was in lixieres , France, and on 8 November 1944 again at Nomeny,
aprroximately five kilometers from Lixieres. The company first
sergeant, the only witness, testified that in the month of November

"we were in the attack until the first weeks
of December when we went into a rest peried
in Freyming, and from there we went to Saar
Union and then we went into the attack at
Belgium and Iuxembourg" (R7).

Accused first arrived in the comi:any 5 October 1944

"and on the 7th, he went to the hospital with an

Anjury and he was in the hospital approximately

two weeks and then he went back to duty" (R7).
He was sbsent without leave from 26 to 31 october.l‘)ld; (r7-8). On
8 November he again went absent without leave (R8) and so remained
until he . ,

freturned to military control on the

e



(169)
3d of January 1945 at Nancy, France,

reporting to the commanding officer of
the 503rd MP Battalion" (R10).

4. The defense presented no evidence. Accused after being
advised of his rights, elected to have defense counsel make the
following unsworn statement for him:

"I would like to state at this time that I have
been returned three times from my company for
battle fatigue. The first time was because of
a shell concussion that landed very near to
where I was.and I was in the hospital for two
weeks, I returned to the company and had to
be evacuated once again for battle fatigue.

I remained in the hospital for a few days, re-
turned once again and was evacuated once more
for battle fatigue, I was examined by Major
Tuerk after being returned for battle fatigue
the third time and he told me I should have
been his patient. I talked to my company
coamander and he told me nothing could be

done about it" (R11).

.

5. Vhen a specification alleges desertion with intent to avoid
hazardous duty, this intentmust be proved and the burden is on the
prosecution to establish it (CM 224765 Butler). This burden is not
discharged by a mere showing that accused's organization was in
combat during his absence. In order to sustain findings of guilty,
it is necessary that substantial evidence reasonably support the
‘conclusion that accused inltially absented himself without leave

. (1) with knowledge of the hazardous duty
required of him; and
(2) with intent to avoid its performance.

Intent may be inferred from the fact that accused's absence

without leave effected - or was initiated under circumstances
reasonably calculated to effect - avoidance of the specific hazardous
duty of which he had knowledge at the time of his departure., In the
case under consideration, with reference to Specification 2 of the
Charge, the only evidence having any bearing whatsoever on the
tactical situation of accused's company on 8 November is the first .
sergeant's testimony that "in the middle of October, we were in a
defensive position in the vicinity of Nomeny and in the month of
November we were in the attack until the first week of December”,
further that on 8 November 1944 the organization was again at Nomeny,
France., There is no evidence of notice to or knowledge on the

part of the accused of any specific hazardous duty facing him as

a member of his company on or about the date of his initial absence.
To infer such knowledge from the meagre, vague and general testimony *
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quoted above, and to use the inference thus arrived at as the basis
of a further inference of intent, exceeds even thesbroad limits of
Judicial discretion accorded courts-martial in determining such
necessarily inferential issues of fact. Accused pleaded mot,
guilty of desertion with intent to avoid hazardous duty, and the
legal presumption of innocence until proved guilty has hot been
overcome by any substapntial evidence capable of supporting the
necessary inference of intent, The evidence therefore sustains
only so much of the findihgs of guilty of Specification 2 as
involves the lesser included offense of absence without leave in
violation of Article of War 61. *

6. The charge sheet shows tmat accused is 23 Ayearl n
months of age, and that, with no prior service, he was inducted

- 7. For the reasons stated, the Board of Review is of the
opinion that the record of trial is legally sufficient to support
only so much of the findings of guilty of Specification 2 and of
the Charge as involves findings that accused did, at the time amd
place alleged, absent himself without leave from his organization
and did remain absent without leave until he returned to military
control at Nancy, France on 3 Janmuary 1945, in vielation of Article
of War 61, and legally sufficient to support the sentence,

8. The Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York should be designated as the place of confine-
" ment (AW 42; Cir.210, WD, 14 Sept.1943, sec.VI, as amended).

c/%&m%\ : lJudge Advocate

(Dissent) Judge Advocate

@ﬁmﬁ%&.«’wy Advocate
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IBt Indo

War Department, Branch Office of The Judge Advocate General
with the European Theater of Operations. & § ng 1945 TO: Com-
manding General, 26th Infantry Division, APO 26, U, S. Army.

1. In the case of Private First Class ALEX G. ONDI
(35927291), Company K, 104th Infantry, attention is invited
to the faregoing holding by the Board of Review that the re-
cord of trial is legally sufficient to support the findings
of guilty and the sentence, which holding is hereby approved.
Under the provisions of Article of War 504, you now have
authority to order execution of the sentence.

2. The accused and his companion Montecino, committed
a most flagrant military offense, in the immediate presence
of the enemy, which they deliberately persisted in for several
hours, It is difficult to imagine any offense more serious.
Their conduct would have been more appropriately charged as
misbehavior before the enemy in violation of Article of VWar 75,
Conviction under the latter article brands one as a cowardly
skulker, recreant to the primary duty of soldiers to fight the
enemy. Disobedience of orders, wmtever the circumstances,
is generally regarded as an altercation between an officer and
a soldier; and there is always an inclination to make allowances
for the soldier. The sentence adjudged and approved is the
equivalent of a life sentence, but is more wulnerable to public
opinion, as unreasonably severe, unconsidered and imposed in a
spirit of revenge rather.than as an intelligent, reasoned, judi-
cial judgment., The cowt-martial system is again on trial. The
critics will not be judicial either but we should not make ammuni-
tion for them, A few bad practices, a dozen wvulnerable cases
held up to public view, will indict the whole system.

3. Penitentiary confinement is not authorized upon a con-
viction of the 64th Article of War (AW 42). The place of confine-
" ment should be changed to the Eastern Branch, United States Disci-
plinary Barracks, Greenhaven, New York., This may be done in the
pwb lished cowrt-martial order. . '

4, When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement, The file number of the record in this office
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is CM ETO 7549. For convenience of reference please
place that number in brackets at the end of the order:
(Cu ET0 7549). .

e,

7y 7E. ¢, MenmIL,
Rrigadier Gemsral, United States Arnmy,
| Assistant Judge Advocate General.
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
. APO 887

. BOARD OF REVIEW NO. 1 26 FE3 1945
. CMED 7549 '

UNITED STATES 26TH INFANTRY DIVISION
Trial by GCM, convened at APO
26, Us S, Army, 8 February 1945.
Sentence: Dishonorable discharge,
total forfeitures and confinemert
at hard labor for 75 years., United
States Penitentiary, Lewisburg,

" Pennsylvania. '

Ve

Private First Class ALEX G.
ONDI (35927291), Company K,
104th Infantry :

Nt St St Nt N Nl Nl St o

HOIDING by BOARD OF REVIEW NO. 1 ‘
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldisr named
above has been examined by the Board of Review,

2. Accused was tried upon the following Charge and spec-
ifications:

CHARGE: Violation of the 64th Article of Ware

Specification 1: In that Private First Class
Alex Ondi, Company K, 104th Infantry,
having received a lawful command from
Second Liewenant Philip A. Revolinsky,
Company K, 104th Infantry, his superior
officer, to "Get out of your hole and
get up to I Company", did at Nothum,
Luxembourg, on or about 11 January 1945,
willfully disobey the same,

Specification 2: In that % %* # having re-
ceived a lawful command from First Lieu-

tenant Columbus J. Seawell, Company K,
104kth Infantry, his superior officer,

-1~
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to "Come out of your hole", did at I
Nothum, Luxembourg, on or.about 10
January 1945, willfully discbey the
same.,

He pleaded guilty to Specification 1 and not guilty to Specifi-
cation 2 of the Charge and to the Charge. Thereafter, during
the trial, upon direction of the law member, the plea of guilty
to Specification 1 was withdrawn as having been improvidently
made and a plea of not guilty substituted therefor. Two-thirds
of tha members of the court present at the time the wote was .
taken concwring, he was found guilty of the Charge and specifi-
cations, No evidence of previous convictions was introduced.
Three-fourths of the mambers of the court present at the time
the vote was taken concurring, he was sentenced to be dishonor-
gbly discharged the service, to forfeit all pay and allowances
dus or to become due, and to.bs confined at hard labor, at such
place as the reviewing authority may direct, for 75 years. The
reviewing authority approved the sentence, designated the
United States Peritentiary, Lewlsburg, Pennsylvania, as the
place of confinement, and forwarded the record of trial for ac-
tion pursuant to Article of War 503. '

3. The facts proved by the prosecution are as follows:

On 10-11 January Company K, 104th Infantry, was
~ stationed at a crossroads northeast of Nothum in the wcinity
of Wiltz, luxembourg. The eremy was immdiately irn front of
the company's position. Each combatant farce was in foxholes.
Some of the American foxholes were only 30 yards from those of
the Germans, Any movement in one line could be heard in the
other line, The Americans .

"were taking a good many pot shots dur-
.ing the day and night. If they moved
we fired; if we moved they fired" (R12).

The artillery fire from the enemy was unusually heavy (R9,12).

The company's actual strength was about 40 men (R12,14), but its
Table of Organization strength was 104 men (Rl4). The first pla-
toon consisted of its commndenSecond Lieutenant Philip A, Revolin-
sky, Staff Sergeant Frank M, DeChristopher, nine riflemen, and .
four machine guaners (R16,17). The company commander on the above
dates was First Lieutenant Columbus J. Seawell (R12). DeChristo- -
pher was leader of the first squad of the first platoon. Accused
was a rifleman in DeChris topher's squad (R8). ‘

. Company I, of the 104th Infantry, was on the left of
Company K at a distance of about 800 yards, Orders were issusd
which required Company K to maintain contact with Company I commenc-
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ing at 1800 hours on 10 January by means of patrols which
were chosen alternately between the first and second platoons
(r9,12,16). :

- At about 1800 hours on 10 January accused, Pri-
vate Charles J, Montecino (see CM ETO 7547, Montecino (Mili-
tary Justice Division)) and a Private Van Winkle were in a
foxhole, The first squad then consisted of six men. De~
Christopher at 1800 hours went to the foxhole and directed
the accused to prepare his equipment for patrol duty. Ac-
cused mde no reply nor did.he prepare his equipment.. He
made no novement indicating his intention to procesd on the
patrol., ‘DeChristopher reported accused's conduct to Lisuten-
ant Rewlinsky, the platoon leader, who .proceeded to accused's
foxhole and ordered accused and companions to leave the hole,
They made no reply (R2,10). DeChristopher again ordered ac-
cused to leave the faxhole and wamed him that he (DeChristo-
pher) would report his refusal to the company commander. Re-
celving no compliance with his order, DeChristopher went to
Lieutenmnt Seawell and reported the sit vation. The company
commander directed DeChristopher to order the three men to
came to his (Seawell's) foxhole (R9,12). DeChristopher re-
turned to accused, Montecino, and Van Winkle and exhorted
them to leave the hole, They refwsed, and about five minutes
later DeChristopher returned to Lieutenant Seawell and reported
the failure of his effort (R9). The company commander then
went to accused's foxhole. He removed a shelter half which
covered the hole and knelt down., The three soldiers were
lying in the foxhole covered with, blankets (Rli). He gave ac-
. cused and companions a direct order, "Coms out of the hole",
(R13). Orie of the men replied "'I wont coms out of the holat®,
Lieutenant Seawell was convinced that accused was in the hole .~
and awake but he was unable to state that it was accused who
answered (R13). The officer then stated, "'This will be taken
care of in the morning*", and one of the socldiers asked, "'What's
going to happen to us'"? (Rl3’lh). The company commander .did
not know the sound of accused s voice. He stated that it was
not accused who asked the question v

"because the man who asked tlat ques-
.tion was on the light side of the fox-
hole. He was also a man who, I would
say, that I knew slightly better than
the other two" (R15). -

The men did not leave the hélé nor did they go on patrol duty.
DeChristopher went on the patrol in place .of accused (R9,13,14).

-3
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At approximately 0130 howrs on 11 January 1944,
lieut enant Revolinsky stood guard. He went to the foxhole
occupled by accused, Montecino and Van Winkle. He removed
a shelter half from the hole and found the three soldiers
asleep, He poked them with his carbine until he was as-"
sured that they were awake, He saw them move, The platoon
commander ordered them "to get up and get out of the hole”,
He received no answer (R17). He then explained to them that
they were misbehaving before the enemy and would be court-
martialed, and

that it was their duty to get up and
.maintain contact with anothsr company
as the rest of the members had done'

(R17).
The platoon commander further testified:

"I practically pleaded with them, and
I told them that would be their last
chance, and that they would be taken
down as prismers if they refused.

* % % (One wice came from the hole,
I'm not quite sure if it was Van

Winkle, and he said that he would go,
but they wont go, so I wont go either.
* % % J further pleaded with them
that if they refused to do their Job,
the least they could do was to stand
guard because we were so close to the
enenw, and they refused to do that,

There was no activity around accused's foxhole for three-quar-
ters of an hour later (R17).

In an extra~judicial pre-trial statement woluntarily
given by accused, he stated.

~

"First, I was told thet I would go at 0200
on 12 January. Then Sgt Christopher sald
he would get us out at 2400 to go on patrol,
I was with two other men. We weére awakened
at 2200 and we said we would go .at 2400 but
not at 220 because it was not our turn. We
then went back to dleep. Then Lt Revolinsky
came down to our hole and said 'You Sons of
a Bitches, get out of your hole's I said,
'We're no Sons of a Bitches', He walked
a‘nay._ . :

-l -
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After that I do not remember being |,
awakened" (R21l; Pros.Ex.A).

4o Accused elected, after explanation of his rights
to him, to make an unsworn statemsnt. He asserted he was
married and was the father of a daughter, nine years of age,
and .of a son,two years of age, and that his wife is an in-
valid incapable of working. He entered mllitary service in
February 1944. With respect to his physical condition he
declared: '

"I was in the 17th Heplacement Center,
and I complained that I had trouble
with my leg, and the company commander
arranged to have me go to Paris to
have an X-ray taken. I went to the
hospltal snd a captain took an X-ray
of my leg. He sald there was a little
tumor there and you could feel it on
the outside with your hand., He said
he didn't know what it was. I told
him I was in the infantry and that we
made long marches, ard he said he
would make out a slip so that I
wouldn't have to go on marches, although
he said I could do light duty. He made
out the slip and I took it back to the
.company commmier, They made me a batta-
lion guard at the replacement center,
and I stayed on guard for two days, and
a truck came up for replacements and my
name was on the list to go to the 26th
Division. I was on guard at the time they
told m I was to g to the 26th Division.
I came to the 26th Division and they put
me in Headquarters on the weapon's patrol,
and I worked on the weapon's patrol for a
while. I don't know how long I worked at
~ Headquarters in the A & P Platoon, but we
carried ammuniti on and were subject to
shelling quite often, ut that's beside
the point. Then they ordered me to "K"
Company, and I told them sbout my leg..
They asked me if there were any broken
bones in it., T said there were no broken
bones, but there was & tumor that makes
" my leg give way. They said there were no
broken bones so we will put you back on
duty, and I went up to "K" Company and
stayed there for two months until this
episode" (R23).

-5 -
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He further stated that he was mistaken in his pre-trial
statement in the assertion that it was Lieutemant Revolin-
sky who came to the foxhole, It was Lieutenant Seawell.

"Lt, Seawell had come down to our
hole ami pulled back the cover,
and our clean rifles lay on the
cover, and it was a dark night -
and when he pulled back the cover
the rifles fell in the snow. He
sald, 'You son-of-a-bitches come
out of that hole's I didn't think
I was refusing to obey a direct
order because I didn't think I was
a 'son-of-a-bitch!, so he didn't
give me an order there" (R24).

5. a. Specification 1. Prosecution's evidence is
clear and positive that at 0130 hours on 11 January 1945
Lieutenant Revolinsky gave to the inmates of the foxhole a
direct order "to get up and get out of the hole" and that the
three men refused to obey this order. VWhile it is alleged
that the order was to "get out of your hole ard get up to
Company 1", this variance between the allegation and proof is .
immaterial in view of lieutenamt Revolinsky's testimony that
he, at the time he gave his order, explained to the three
soldlers the consequences of their refusal to cbey his order
ard "pleaded" with them at least to d guard duty if tley re-
fused to . go on mtrol, It is clearly evident tiat accused re-
fused to leave the fuaxhole because he knew that he had been
ordered to patrol duty with the mission of maintaining contact
with Company I. Hies refusal to comply with the order was pre-
mised on his objection to patrol duty, and not merely on his
desire to remain in the foxhole. ° .

. Accused in his pre-trial statement admitted he
was in a foxhols with two other soldiers at the time and place
alleged.  The testimony of prosecution's witnesses is of such
s stantial nature that the court was fully Justified in infer-
ring therefrom that accused was one of the soldiers in the fox-
hole; that he knew the order was given by a superior officer;
that he fully understood its meaning and portent; and that he
willfully disobeyed same,- Beyond all question the order was a
legal one. All of the elements of the offerse (MCM, 1928, par.
13L4b, pp.148,149) were proved and accused's guilt was established
beyond doubt (CM ETO 2469, Tibi; CM ETO 3046, Brown; CM ETO 3078,
Bonds et al; CM ETO 3147, Gayles et al; CM ETO 3988,0Berry).

-6 =
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. b. Specification 2., Likewise the evidence es-
tablished conclusively that the company commander, lLieutenant
Seawell, at about 1830 hours on 10 November 1944, went to the
foxhole occupied by accused and gave him the direct and posi-
tive order, "Come out of the hole", which accused wholly ig-
nored and refused to obey. There was substantial evidence
from which the court was entitled to conclude that accused was
in the foxhole at the time lieutenant Seawell gave the order;
that accused knew it was given by & superior officer; that he
fully understood its purpose and meaning and deliberately and
willfully refused compliasnce with it. Accused's guilt of the
offen§e charged was proved (see authorities cited in par.5a,
supra)e.

6. During the course of presentation of prosecution's
case, it was shown that just after 1800 hours on the evening of
10 November accused committed two other offenses, viz., (a) dis-
obedience of a direct order of Sergeant DeChristopher (AW 65)
and (b) disobedience of a direct order of Lieutenant Revolinsky
(A% 64). Accused was not charged with these derelictions. The
admission of this evidence was proper as it was entirely relevant
to the offenses charged. It served to inform the cowrt as to the
. surrounding facts and circumstances of the offenses with which
"~ accused was charged,

"The general rule is well settled that
all evidence must be relevant., If evid=-
ence is relevant upon the general issue
of guilt, or innocence, no valid reason
exists for its rejection merely because
it may prove, or may tend to prove, that
the accused committed some other crime,
or may establish some collateral and un-~
related fact. Evidence of other acts to

" be available must have some logical con-
nection and reveal evidence of knowledge,
_design, plan, scheme, or conspiracy of
the crime charged" (Underhill's Criminal
Evidence, 4th Ed., sec.l84, pp.333-335).

The Board of Review in CM ETO 895, Davis et al approvedthe fore~
going principle. In said holding there is an illuminating cita-
tion of anthorities which support the rule. There was no srror
in admitting the svidence in question.

7 The charge sheet shows that accused is 27 years and
11 months of age., He was inducted 25 January 1944 at Cleveland,

Ohio, to serve for the duration of the war plus six months. He
had no prior service.

-7
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o 8. ' The court was legally constituted and had juris-
diction of the person and offenses., No errors injuriously
affecting the» substantial rights of accused were committed
during the trial. The Board of Review is of the opinion
that the record of trial is legally sufficient to support
the findings of guilty and the sentence, ;

9. Confinement in a penitentiary is not autharized
- for a violation of Article of War 64 (AW 42). The designated
place of confinement should be changed to the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York
(AW 423 Cir.210, WD, 14 Sep.l943, sec.VI, as amended).

. failis Judge Advocate

. . ’ *
hl&éc Lon (2 AL Judge Advocate

({é#//zp[ Z ‘ mw;/w/ Judge Advo;até

-8-

CONFIDENTIAL



(181)

Branch Office of The Judge Advocate General

, with the
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 1 29 MAY 1945

CM ETO 7553

UNITED STATES XI%CORPS

Trial by GCM, convened at Heerlen,
Hollard, 13 December 1944. Sentence
as to each accused: -Captain BESDINE:
Dismissal, to pay a fine of 2000 and
confinement at hard labor for one
year and further additional confine-
ment until said fine is paid but for
not more than one year, Eastern
Branch, United. States Disciplinary
Barracks, Greenhaven, New York.
Lieutenant SCHNURR: To forfeit $70
of his pay per month for ten months.

Ve

Captain JEROME J. BESDINE
(0-481117) and First Lieut-
enant ROBERT S. SCHNURR
(0=-1183616), both of Head~
quarters, 228th Field Artil-
lery Group

Nt st e N “ctt? Nt acd? Vs st st s St et et

HOLDING by BOARD OF REVIEW MO, 1
RITER, BURROW and STEVENS, Judge Advocates

F

l. The record of trial in the case of the officers named
above has been examined by the Board of Review, and the Board sub-
mits this, its holding, to the Assistant Judge Advocate General in
charge of the Branch Office of The Judge Advocate General with the
European Theater of Operations.

2. Accused, Captain Jerome J. Besdine, was tried upon the fol-
1owing charges and specifications:

CHAB.GE I: Violat.ion of the 61st Article of War,

Specification 1: In that Captain Jerome J. Besdine,
Headquarters 228th Field Artillery Group, did,
without proper leave, absent himself from his
organization and duties at or near Eigelshoven,
Holland, from about 2 November 1944 to about
3 November 194i.

nran e ENTIAL
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Specification 2: In that * * % did, without
proper leave,:absent himself from his organi-
zation and duties at or near Eigelshoven,
Holland, from about 7 November 1944 to about
-8 November 1944.

CHARGE II: Violation of the 96th Article of War.

Specification 1: (Findings of guilty disapproved
by eon.fiming authority)

Specification 2: (Findings of gulty disapproved
by confirming authority)

Specification 3: In that * * ¥ did, at or near
Brussels, Belgium, on or about 2 November 1944,
wrongfully exchange Belglan francs for Dutch
gulilders in violation of Adninistrative Memor-
andum No., 35, Supreme Headquarters, Allied
Expediticénary Force, 25 October 1944, sub ject:
"Transactions in Currency and Foreign Exchange
Assets", thereby unlawfully profiting to the
extent of apmraximately five hundred and thirty-
five dollars ($535.00).

Specification 4: In that ¥ # % did, at or near
Brussels, Belgium, on or about 7 November 19.i4,
wrongfully participate in a transaction involv- -
ing the exchange of Belgian francs for Dutch
guilders in violation of Section IV, Memorandum
No. 93, Ninth United States Army, dated 3 Novem-
ber 21944, prohibiting such transactions except
through authorized agencies, thereby unlawfully
profiting to the extent of approximately one
thousand four hundred and twenty-five dollars
($2,425.00). ‘

He pleaded gu.ilty to Charge I and the specifications t.hereunder,
not guilty to Charge II and the specifications thereunder, and was
found guilty of both charges and t heir specifications. No evidence
of previous convictlons was introduced. He was sentenced to be dis~
missed the service, to pay to the United States a fine of $2000.00,
to be confined at hard labor, at such place as the reviewing authority
my direct, for a period of one year, and to be further confined at

. hard labor until said fine is so paid, but for not more than one year,

- in addition to the ome year thereinbefore adjudged. The reviewing
authority, the Commanding Gereral, XIX Corps, apmroved the sentence
and forwarded the record of trial for action under Article of War 48,

" The confirming authority, the Commanding General, Euwopean Theater of
Operations disapproved the findings of guilty of Specifications 1 and 2
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of Charge II, confirmed the sentence, designated the Eastern
Branch, United States Disciplinary Barracks, Greerhaven, New
York, as the place of confinement, and withheld the order direct-
ing exzecutlon of the sentence pursuant to Article.of War 50%.

3. Accused, First Lieutenant Robert S. Schnurr, with his
consent was tried with Captain Besdine for violation of Article‘
of War 96 as set forth in the Charge and two specifications
thersunder preferred against him. He pleaded not guilty and was .
. found not guilty of Specification 1 and guilty of Specification 2
and the Charge. No evidence of previous convictions was introduced.
He was sentenced to forfeit $70 of his pay per month for ten months,
The reviewing authority approved the sentence and ordered it exscuted.

The proceedings were published by General Court-Kartial
Orders No. 25, Headquarters XIX Corps, APO 270, 29 December 1944.

L. The undisputed evidence as to Captain Besdine excluding
that under Specifications 1 and 2 of Charge II, showed as follows:

a. Charge I, Specifications 1 and 2.

Accused!s absence without leave as alleged in each
specification was conclusively established by his pleas of guilty
(R7) and the evidence that he did not have permission to be absent .
at the times stated in the specifications (R16,18,19).

be Charge II, Specifications 3 and 4.

Just prior to departure from England for France, ac- -
cused, as well as other officers of his organization, was warned by .
a superior officer "that it was illegal and wrong to speculate in
foreign currency and % % * that officers that had done such in Germany -
and in the army of occupation in the last war got into very serious
trouble? (RL7). ) -

On or about 2 November 1944 accused was driven to Brussels
Belgium, by Technician Fifth Grade Frederick I. Corey, Headq\xarters
228th Fleld Artillery Group, and while there was .approached by an un-
identified civillan who proposed an 8xchange of Belgian for Dutch cur-
rency with resultant profit to the accused. As the first act in the
proposed money-making scheme accused delivered to the civilian Bel-
glan francs and received in retum "double the amount in Guilders"
which totalled 3000 guilders (R8-9,27-28,32; Pros.Ex.H). Accused and -
Correy were in Brussels two nights (R8-95 Thereafter accused ex-~
changed the guilders for Belgian francs at ons of the Corps finance
of fices (R28; Pros.Ex.H). On 6 November accused was again driven to
Brussels, by another soldier. They remained in the city until 8
Novenber (Rl5), Accused “made another deal” similar to the first one
with the ¢ivilian and this time received 6000 guilders (Rr28; Pros.Ex.H).

TRERENTIAL



(iSh)

These guilders were converted into Belgian francs for accused
through the offices of his friend, Iieutenant Schnurr, who on
10 November delivered the money to Corey and another enlisted
man and sert them to the Corps finance office. There they re-
ceived Belgian francs for the guilders and delivered the ex=-
changed money to Lieutenant Schnurr (R9,10,11; Pros.Exs.A,B,C,
D,E; R22,23,24,32-33,34,35,36). The amount of profit, if any,
was not disclosed. )

The court took judicial notice of Administrative Memor-
andun Number 35, Supreme Headquarters, Allied Expeditionary Force,
dated 25 October 1944, subject: "Iransactions in Currency and
Forelgn Exchange Assets" and Memorandum No. 98, Headquarters Ninth
United States Army, dated 3 November 1944, also entitled "Transactions
in Currency and Foreign Exchange Assets" (R28), The memoranda re-

- ferred to were not offered in evidence, but the latter memorandum
is a republication in its entirety of the former, each providing:

"2, Except as authofizéd, personnel in
.occupied German territory or liberated
territory are prohibited fram ¥ * *

b. Participating in transactions
involving the purchase, sale or exchange
of any currency against any other cur-

rency, except through authorized agencies
R K N

e. Participating in the transfer of-
any currency against any other currency
on behalf of persons not belonging to the
Allied Forces in liberated or occupied
territory".

In addition, the directive of 25 October oontained the
following relevant paragraphs:

"he This order applies to all persomnel

.in occupied German territory, or liberated
territory who are swject to Allied military,
naval or alr force law, except those serving
in and subject to the laws of their own coun-
try * * % X

6. The provisions of this order will be
brought to the attention of all personnel
and will be conspicuously posted in appro-
priate places",

6. The defense stated that the rights of ac(:used had been ex~ -
plained to him and he elected to remain silent (R31).
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7. a. Specifications 3 and 4 of Charge II each allege
accused's wrongful money transaction in violation of the memor-
anda respectively described ‘and also set forth that he was "thereby

-unlawfully profiting" to the extent of the amount of dollars re-
spectively stated.  The evidence did not disclose the amount of
the profit, The allegation with respect to the profit in each
instance was surplusage, and may be disregarded (Cf: CM ETO 6694,
Warnock). The offense on each occasion was completed when the ex~
change of money was effected. .

: b. The evidence, including accused!'s admission, is un-
impeached that he violated the specific terms of the prohibition
in the two memoranda, of which the court toock judicial notice, by
participating in transactions invalving the exchange of one cur-
rency, Belgian francs, against another cwrrency, Dutch guilders,
through other than authorized agencies. The only question which
requires consideration is whether such memoranda had the effect of
legal, operative standing orders, binding upon accused at the time
of his alleged offenses.

.As to Specification 3, Adninistrative Memorandum Number

35, Supreme Headquarters, Allied Expeditionary Force, dated 25
October 1944, (Revised 7 December 1944), is a "restricted" document,
signed "By command of General Eisenhower" by the Adjutant General,
and marked "Distribution 'D!'", As to the authenticity of this .
memorandum there can be little question, The action of the President
of the United States in concurring, on behalf of the United States,
in the appointment of General Eisenhower as Supreme Commander of

the British and United States Expeditionary Forces (The Stars and -
Stripes, ‘28 December 1943), later designated as Supreme Headquarters,
Allied Expeditionary Force, was indisputably in the exercise of his
constitutional powers in time of war as Commander in Chief of the
Amy. It was therefore binding upon all within the sphere of the
President's legal and constitutional authority (United States v.
Eliason (1842), 16 Pet. (41 U.S.) 291,301, 10 L.Ed.968,972) and could
not be set aside by the civilian courts as it was not in confliet
with the Constitution or laws of Congress (Ex parte Quirin, 317 U.S.
1,25, 87 L.Ed. 3,11 (1942)). The Board of Review will likewise not
question the authority of General Ejsenhower as Supreme Commander of
the Allied Expeditionary Force to issue legal directives binding
upon United States Amy personnel of his command. In promulgating
orders in their general military capacity, superior military com=
manders directly represent, and exercise the authority of, the Com-
mander in Chief (Winthrop's Military lLaw and Precedents (Reprint,
1920), p.27 .10, ps39). . Thus the Board likewise will not question
the legality of an arder promulgated by the Supreme Commander regula-
ting matters of currency among United States Army personnel of his
command in the absence of indication that it is in conflict with man-
date of higher authority. The Board is of the opinion that the memor-
andum in question was a valid and legal directive, :
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) The prohibition herein involved is a matter of import-
ance, directive in nature and evidently of permarent dwration.
In paragraphs 4 and 6 it is referred to as "this order". It is
thus in the nature of a general order, apart from its designa-
tion as "Administrative Memorandum", which in view of the fore-
going is not controlling (4R3ZL0-50, WD, 8 Aug. 1942, par.2).
That it was operative on the date of accused's offense alleged
in Specification 3, Charge II (2 November 1944 )seems clear. It
became effective as part of the written military law (Winthrop's
Military Law and Precedents (Reprint, 1920), pp.l7,38; 6 CJS,
sec.2, pp.348=349), on the date of its promulgation, i.e., the
date of its release and distribution by deposit in the mails
(AR 310-50, supra, par.lib). In the absence of evidence to the-
contrary, it may be presumed that the directive was released

-and di stributed on or abouwt the date it bears in the regular

. course of performance of their duties by the officers concerned
(Cf: CM ETO 5234, Stubinski, and authorities therein cited).

Accused was thus chargeable with notice of the prohibition.

(cM ETO 1538, Rhodes; CM ETO 1554, Pritchard).

The transaction alleged in Specification 4, Charge II
(7 November), violated the directive above discussed. Assuming
that the draughtsman of this specification was not aware of said
directive, this does not prevent its being applicable where the
facte alleged in the specification set forth a violation of its
.provisions.

"We must look to the indictment itself
and if it propsrly charges an offense-
under the laws of the United States
that is sufficient to sustain it, al-
though the representative of the United
States may have supposed that the offense
charged was covered by a different statute"
(Williams v. United States, 168 U.S. 382,
389, 42 L.Ed. 509,512 (1897).

The Board of Review has heretofore followed the principle of the
Williams case in CM ETO 2005, Wilkins et al; CM ©TO 1249, Marchetti
and CM ETO 1109, Armstrong. Reference is made to said holdings

for a detailed discussion thereof. It is applicable in the instant
case, ‘

Memorandum No. 98, Headquarters Ninth United States Army,
dated 3 November 1944, was also violated by accused, whose organiza-
tion, the 228th Field Artillery Group, was a component part thereof,
With rspect to its promulgation, the “rmy Commander had authari ty
and power equivalent to that of the bupreme Commander.For the reasons -
and the authorities above set forth, the Board of Review is of the
opinion that it was a legal and valid directive,

e TR
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8. The charge sheet shows that accused is 27 years of
age. He entered on active duty 11 July 1942 inthe Amy of
the United States for the duration of the war plus six months. .
‘No prior service is shown.

9. The court was legally constituted and had jurisdiction
of the person and offenses. No errors injuwiowsly affecting the
substantial rights of accused were committed during the trial.
The Board of Beview is of the opinion that the record of trial
is legally sufficient to support the findings of guilty as modi-
fied and confirmed.

10, The penalty for violation by an officer of Article of
War 96 is dismissal or such other punishment as a court-martial
may direct. The desigmtion of the Eastem Branch, United States
Disciplinary Barracks, Greenhaven, New York,- is proper (AW 42;
Cir.210, %D, 14 Sept. 1943, sec.VI, as amended).

/ZM

« . Judge Adwcate

J,L/é / Judge Advocate

arenntNTIAL
[ 7 -
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1st Ind.

War Department, Branch Office of The Judae Advocate Gersral with
the Buropean Theater of Operations. 9 MAY 1048 T0: Command
Gereral, European Theater of Operationms, APO 887, U, S. Amy. :

1, In the case of Captain JEROME J. BESDINE (0-481117),
Headquarters, 228th Field Artillery Group, attention is invited to
the foregoing holding by the Board of Review that the record of
trial is legally sufficient to support the findings of guilty as
modified and confirmed and the sentence, which holding is hereby
approved. Under the provisions of Article of War 50%, you now have
authority to order execut ion of the sentence.

2. When copies of the published order are forwarded to
this office, they should be accommnied by the foregoing holding
and this indorsement. The file number of the record in this office
is CM E70 7553. For conveniece of reference, please place that
number in brackets at the end of the order: zCH Bro 7553).

» ’ /

, ~ & C. McNEIL, r
Brigadi4r Gedgral, United States Apiy,

Assimtant Jugge Advocate Generaly:

( Sentence ordered executede GCMO 196, ETO, 7 June 1945.)

Y TR
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Bz'au:h Office of The Judge Advocate General

with . the
Europoan Theater of Operations
. APO 887
" BOARD OF REVIEW NO. 3 | 273 kAR 1945

CM ETO 7570

UNITED STATES ) SEINE SECTION, COMMUNICATIONS ZONE,
o . ' : . ‘ g EUROPEAN THEATER OF OFERATIONS

Y. -

; Trial by GCM, convened at Etampes,

. First lieutenant JOHN F. RITNER France, 11 and 23 November 194k.

(0~1552587), Ordnance Department, ) Sentence: To be dismissed the

now at 19th Replacement Depot ) servics.

HOLDING by BOARD OF REVIEN NO. 3
SLEEPER, SHERMAN and DEMEY, Judge Advocates

e The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate Gemeral in charge of
the, Branch Office of The Judge Advocate General with tbe European
Theater of Operations, '

2., Accused was tried upon the following Charge and specifica-
tions? ‘

CHARGE: Violation of the 96th Article of lar.
Spociﬁcation 1: (Disapproved by conﬁ.rnﬂ.ng authority).

Specification 23 In that lst lieutenant John F,
Ritner, 586th Ordnance Carpany (Am), Ordnance
Department, did at Adlestrop, England, on
or about 28 April 1944, wrongfully fondle
Staff Sergeant ustus B, Taylor 586th
Ordnange Compaz;y Anm), by placing his hand ’
on his penis, and uttmpting to kiss, the
said Staff Sergeant Augustus B, Taylor.

e
CONFIDENTIAL
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Specification 3¢ In that % * ¥ did at Adlestrop,
England, on or about 18 June 1944, wrongfully
fondle Private Jerome Moolensar, 586th Ordnance
Company (AM), by attempting to unbutton the -
trousers of, and attempting to get in bed
with, the said Private Jerome Moolenaar.

He pleaded not guilty to and was found guilty of the Charge

and all specifications except, in Specification 3, the words
"Adlestrop, England®", substituting therefor the words “Cin-
derford, England®, of the excepted words not guilty and of

the subst.ltuted words guilty. No evidence of previous convic-
tions was introduced. He was sentenced to be dismissed the service,
The reviewing authority, the Commanding General, Seine Section,
Comnunications Zone, European Theater of Operations, approved the
sentence and forwarded the record of trial for action under Art::lc:ley
of War 48, The confirming authority, the Commanding General,
European Theater of Operations, disapproved the finding of guilty
of Specification 1 of the Charge, and confirmed the sentence

but withheld the order directing the execution thereof pursuant

to the provisions of Article of War 50%.

- 3+ The ‘evidence for the rosecution shows that accused's unit,
the 586th.Ordnance Company (Am g arrived in England in October 1943
(R8) and was at Adlestrop from. approximately 15 April to 29 May
1944, (mz) At midnight, on or about 28 April 1944, accused entered
the pup tent occupied by Technical Sergeant Charles C. Chaplin and
Staff Sergeant Augustus B, Taylor, both members of his organization
(R5,8). Accused's entrance awakened Chaplin who shone his flash-
light on the officer, identifying nim (R5,6). After a conversation
with Chaplin, in which he also verbally identified himself,accused
attempted to kiss Taylor, caused his hands to roam over Taylor's
body and touched Taylor's penis (R8,9). Taylor testified: :

"My first reaction, mturally, was to stop

him.. I got hold of his hand and pushed him away.

« Then, he tried to kiss me, but I moved my head
away. He tried to put his hand back on my
penis. - We sort of struggled, then I pushed him
to the front of the tent and told him to leave.
He promised to be quiet or words to that effect,
and then 1 went to sleep" (r9).

Technician Fifth Grade Jerome. Moolenaar, of accused's organi-
zation, testified that, while biwouacked in England, one night about
1:30, accused came j.nto his tent. He identified accused by means of
hs flashlignte After remarking "Why don't you leave me alone?”

*he other enlisted man who shared Moolenaar’s tent departed. Accused

e
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thereupon proceeded to unbutton Moolenaar's pants and touch his
privates, Moolenaar told accused he "didn't go in for that
stuff" and pushed his hand away; after which accused remained
in Moolenaar's tent until about six o'clock in the morning -
(r10,11). - . -\

On both occasions, the enlisted men concerned smelled
liquor on accused's breath (R9,10).

4. For the defense, Captain Thomas J. McDonald, 586th
Ordnance Company (Am), testified that he had been with the
company since April 1943 smnd that accused was a member of his
unit at that time. In June 1944 his organization was stationed
at Cinderford, Wales (R12) or England (R13). Accused was still
under !is comrand on 18 June 1944 (R1i), After his arrival in
France, witness received "a report of some sort" of accused's
discharge from the hospital. He identified a "certified" report
which was received, marked Defense Exhibit A and read to the :
court, but which was not attached as an exhibit to the record
proper (R12,13). Such a report does, however, appear among
the accompanying papers and has been considered by the Board
of Review as evidence for the defense. It shows that because of
the accusations reflected by the charge sheet, accused was hospital=-
ized from 20 June 1944 until examined by a Board of Medical Officers
on 14 July 1944. It further shows accused's denial to the examining
Medical board of having made the homosexual advances charged or
%*that he is & homosexual or that he has ever indulged in homosexual
acts";and the Board's findings that accused was not a true homosexmal,
that he was deemed reclaimable and considered fit for further re-
habilitation and that "alcoholic over-indulgence was a fagtor in
the manifestation of the alleged overt homosexuality in /hig/ case”.

5. After his rights were explained to him, accused elected
to remain silent,

6. Substantial evidence supports the court's findings of
guilty of Specifications 2 and 3 alleging wrongful fondling of
the enlisted men respectively named therein. The acts alleged and
shown were indecent; and each constituted a wiolation of Article
of War 96 (CM 235746, Samyels, 22 BR 229 (1943); CM 236216, Richarda
22 BR 351 (1943)). The only showing as to the.date and place -
of the last offense was that it occurred in England, where accused's
organization arrived in October 1943, and prior to accused's hospital-
ization on 20 June 1944. Since limitation had not run from the .
earliest possible date upon which such offense could have been committed
in Ergland, the vagueness in pro@f of time is not fatal (CH ETO
2972,_Collipns); and since the specific place, in this instance, is
not of the essence of the offense (it being shown it occurred at
accused's company's bivouac in “ngland), failure to more particularly
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oatab:;.iahod it was not material (Dig Op. JAG 1912-40, sec.hl6(10)
p.270 . .

7. The charge sheet shows that accused is 25 years of age
and that, with no prior service, he was inducted 17 March 1941,

8. The court was legally constituted and had jurisdiction of
the person and offense, No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is
-legally sufficlent to support the findings of guilty and the sentence
as confirmed, A sentence of dismissal is authorigzed upen eonviction
of an officer of violation of Article of War 96,

_Judge Advocate

SICK IN QUARTERS Judge Advocate
_ ﬁ /\/ @7 & Judge Advocate
e e / .

CONFIDENTIAL
g
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1st Indo ’

Wab Department, Branch Office of The Ju,ggf Advocate General with
the European Theater of Operations. 20 MAR 1945 T0: Command-
ing General, European Theater of Operations, APO 887, U.S. Army.

1., In the case of First lieutenant JOHN F. RITNER (0-1552587),
Ordnance . Department, now at 19th Replacement Depot, attention is .
invited to the foregoing holding by the Board of Review that the
record of trisl is legally sufficient to. support the findings of
guilty and the sentence as confirmed, which holding is hereby
approved. Under the provisions of Article of War 50%, you now have
authority to order execution of the sentence,

2. When copies of the published order are forwarded to this
of?ice s they should be accompanied by the gorégoing holding and
this endorsement, %The file number of the record in this office is
CM ETO 7570, For convenience of reference , pleaase place that mumber
»in brackets at the end of the order: (CM ETO 7570), -

R
Brigadier General, United States Army
"~ Assistant Judge Advocate General,

i

-,

( Sentence ordered executed, GCMO 89, ETO, 31 Mar 1945,)

-1—






. (195)

Branch Office of The Judge Advocate Gensral

. with the
European Theater of Operations
APO 887 A

CX ETO 7584

ADVANCE SECTION, COMMUNICATIONS

UNITED STATES
ZONE, EUROFEAN THEATER OF OPERATIONS

Ve
Trial by GCM, convered at Namur,

Belgium, 26 January 1945. Sentence:

Captain HARVEY F. EMERY
Dismissal and total forfedtures

(0-451277), 29th Antiair-
craft Artillery Group

Nt Nt NN N

HOIDING by BOARD OF REVIEW NO. 3
SIEEPER, SHERMAN and DEWEY, Judge Advocates

I. The record of trial in the case of the officer named
. above has been examined by the Board of Review and the Board sub-
mits this, its holding, to the Assistant Judge Advocate General in
charge of the Branch Office of The Judge Advocate General with the
European Theater of Operations. .

2. Accused was tried upon the following charges and speci-
fications:

CHARGE I: Violation of the 6lst Article of War.

Specification: In that Captain Harvey F. Emery,
29th Antiaircraft Group did, at or near
SR Namur, Belgium, on or about 1 January 1945,
* fail to repair at the fixed time to the pro-
perly appointed place of duty.

CHARGE II: Violation of the 64th Article of War.

" Specification: In that * * % having received a
- lawful command from Colonel Webster F. Putnam,
his superior officer, to dress aml report to
him at the office immediately, did at or near
Namur, Belgium, on or about 1 January 1945,
willfully disobey the same, '

R ] o
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was foud guilty of Charge I
M 8 pe?ﬁi%tﬁ%nﬁd harge II, except the words "will-
fully disobey" substitut ing t.herefor the words "fail to
obey", and not guilty of Charge II, but guilty of a viola-
tion of the 96th Article of War, No evidence of previous
convictions was introduced. He was sertenced to be dis-
missed the service and to forfeit all pay and allowances
due or to become due. The reviewing authority, the Command-
ing General, Advance Section, Communications Zone, furopean
Theater of Operat.lons, approved the sertence and forwarded -
the recard of trial for action under Article of War 48. The
confirming authority, the Commanding General, Zuropean
Theater of Operations, confirmed the sentence and withheld
the order directing execution thereof pursuant to Article
of War 503,

3. The evidence for the prosecution was substantially
as follows:

On or about 27 December 1944, accused was instructed
by his immediate superior to report each morning at 0730 hours
to the gun operations room of the group headgquarters to take
a summry of the reports and activities of the various gun posi-
tions maintained bty the battalions for the previous day and night.
This was a routine duty and accused was the only officer charged
with its performace, Prior to 1 January 1945, he performed the
duby as directed, but on that date he failed to appear at the
gunnery room at the appointed time or at any other time during
the day (R9-10). January lst was not a holiday and, as all offi-
cers in the command had been notified, the hours of duty that day
were the same as any other (R12-13).

Colonel Webster F. Putnam, Commanding Officer, 29th
Antiaircraft Artillery Group, visited the guanery room at 0810,
I January 1945. He noticed that accused was absemt and directed
the S-2 to send for hime The colonel returned several times
thereafter and finding him still absent, went personally to ac~
cused's quarters. This was at 1110 hows, Accused was not in
his room but was found in the room of a friemd, He was in his
"underclothes and had apparently just stepped out of bed. The
colonel ordered him to dress and report to him at his office
immediately. Accused replied "Yes, sir" and the colonel added
that "if he didn't coms over this time I would have him brought
over'', He asked whether accused understood this and he said that
he did. The colonel returned to his office and waited until
1220 howrs. When agcused did not appear, he returned to his
quarters and met him coming downstairs. Accused was fully dressed,
although not for out-of-doors. In response to the question why
he had not reported as he had been ordered, he explained that he
had to get dressed. The headquarters was about a three or four

-2 -


http:Commandl.ng

asn)

minute walk from accused's quarters, He did not appear to

be i1l or intoxicated and was at no time disrespectful in his
language. The colonel was wearing the insignia of his grade
at the times he spoke to accused and was recognized by him as
his commarding officer (R11-13),

4o Accused, being warned of his nght.s by the law member
(R17), elected to testify under ocath in his own behalf. He ad-
mitted receipt of instructions to report at the gunnery room
each morming at 0730 hours and stated that he had complied with
them previously to January lst but did not do so on that day.

On 31 December, he attended a party at which he had several drinks
- and from which he returned at about 0030 or 0100 hours, 1 January.
.He retired and upon awakening next morning, went to the room of

. & friend to get some aspirin, Feeling ill, he lay on the bed in -
- his friend's room. The next thing he recalled was Colonel Put~
nam's pourding on the door. He opened it and the-colonel asked
what he was doing there. He replied that he was resting, where-
upon the colonel said "Get dressed and get over to headquarters
before I have you drug over", Accused said "yes, sir" and pro-
ceeded to dress, Because of feeling ill, he was slow in dress-
ing, and when he finished, he decided that he needed a cup of |
coffee. As he was going downstairs to the mess hall, fully dressed
but without overcoat or weapons, he met Colonel Putnam who asked
where he had been, Accused told him he had been getting dreased,
The colonel then put him under arrest. This occurred shortly '
after 1200 houwrs. Accused intended to go to see the colonel,

and in his 18 years of military service had never deliberately
disobeyed an order. His permanent rank in the regular army was
that of master sergeant (R18-22)

Cther evidence for the accused consisted of the testi-
mony of a fellow officer carroborating his statement tiet he re—-
tured from the party at about 0030 hours, 1 January 1945 (Rl4=-15),
as well as testimony of two additional of ficersto the effect that
while accused was dressing between 1130 and 1200 hours, he told
them that the colonel had been in aml told him to report to the
office. The witnesses had the impression that he was getting
_‘?ressed)for the purpose of complying with the colonel's instructions

Rl3“15 »

5. Accused was convicted of a failure to repair at the
fixed time to his properly appointed place of duty in violation
of Article of War 61 and, by exception and substitution, of failing
to obey a lawful order in violation of Article of War 96, In each
case, the record of trial is legally sufficient to support the find-

:Lngs of gu:llty.

As to the faa.lure to obey, the, evidence shows that ac-
Mcu,sed received and understood a lawful order from his recognized

SR S
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commanding officer to report/him at his office immediately.
Although he had only to dress and walk a distance of two
blocks, he failed to obey within a full hour and when finally
encountered by the colonel at his quarters,; still apparently
had no immediate intention of complying with the order. There
is no doubt that under thesse circumstances, a failure to obey
in violation of Article of VWar 96 existed. The order as given
contemplated immediate compliance and in view of all the evidence,
the court was justified in concluding that accused's delay in
obeying it, assuming that he intended to obey it, was unreason-
able ard inexcusable (CM 226554, Crozier, 15 B,R.115,1942). In
reaching its finding of guilty by exception and substitution,
the court failed to include the phrase, "the said - being in
the execution of his office", found in the model specification
contained in Appendix 4, MCM, 1928, page 255. This phrase, how-
ever, may be regarded as surplusege in a specification alleging
failure to obey, such import as it ordinarily has being supplied
by the allegation that the order given was a "lawful command"
(CM 196923, Frakes, 3 B.R. 47,1931).

With respect to the Charge under Article of War 61,
the only question meriting discussion arises out of the absence
of any allegation in the specification describing the nature,
time and place of the duties to which accused is alleged to have
failed to repair. This was a defect, but the defense raised no
objection thereto and there is nothing in the record to indicate
that accused was in any way misled or prejudiced in the prepara-
tion or presentation of his defense as a result of it. Hence,
it need not be regarded as requiring disapproval of the finding
of guilty reached by the court (CM 234414, Uihlein, 20 B,R.365,1943).

- 6. It is noted that the investigating officer in the case

was appointed by the accuser. Such appointment was undoubtedly made
as a matter of routine, the accuser in this instance being the group
commander and commanding officer. The substantial rights of the ac-
cused do not appear to have been prejmdiced either from the point
of view of the reference for trial or the trial itself and hence
~the appointment is at most an irregularity not affecting the validity
of the proceedings (CM 200989, Osman, 5 B.R. 11,1933).

: 7. The charge sheet shows that accused is 34 years and four
months of age and began his commissioned service on 3 October 1941.
He had enlisted service from 1 July 1926 to 12 July 1929 and from 8
October 1929 to 2 October 1941.

8. The court was legally constituted and had jurisdiction
of the person and offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial. The
Board of Heview is of the opinion that the record of trial is legally
sufficient to support the findings and the sentence,
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9. -Dismissal and total forfeitures in the case of an
‘officer are authorized as a penalty for violation of either
Article of War 61 or Article of War 96.

@m«ﬂ%ﬂmm Advocate
(SICK IN H&PI’I‘AL) J‘udgo,ﬂlmuh
% /(/ W?&} 7 _.Judge Advocate

CONFIDENTIAL
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‘1st Ind.

" War Department, Branch Office of The Judge Advocate General with

the European Theater of Operations. A5 TO: Commanding .
M 1%.
General, European Theater of Operations, 87, Us S. Amy.

1. In the case of Captain HARVEY F, EMERY (0-451277),
29th Antiaircraft Artillery Group, attention is invited to the
foregoing holding by the Board of Review that the record of trial

is legally sufficient to support the findings of guilty as approved
and the sentence, : ' i

: 2. TVhen copies of the published order are forwarded to

this office, they should be accompanied by the foregoing holding
and this indorsement. The file number of the record in this office
is CM ETO 7584. For convenience of reference please place that
number in brackets at the end of the order: (CM ETO 758,).

ittty

. C. McNEIL, -
Brigadier General, United States Army,
Assistant Judge Advocate General.

(Sentence ordered executeds GCMO 90, ETO, 31 Mar 1945.)
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Branch Office of The Judge Advocate General

-with the '
European Theater of Operations
APO 887
BOARD OF REVIZT NO. 1 10 MAR T -

CM ET0 7585

UNITED STATES VIII CORPS

Trial by GCM, convened at Zttel-
bruck, Luxembourg, 18 November
1944. Sentence: Dismissal,’
total forfeitures, and confine-
ment at hard labor for two years
and six months. EZEastern Branch,
United States Disciplinary Bar-
racks, Greenhaven, New York.

hY

Ve

Second lLieutenant JOHN E.
MANNING (0-1181027), Service
Battery, 77lst Field Artillery
Battalion .

HOIDING by BOARD OF REVIEY NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the officer named
above has been examined by the Board of Review and the Board
submits this, its holding, to the assistant Judge Advocate’
General in charge of the Branch Office of The Judge Advocate
General with the European Theater of Operations. - ;

2, Accused was tried upon the following cflarges and
specificationss*

CHARGE I: Violation of the 93rd Article o_f War.
Specification 1: (Finding of not guilty).
Specification 2: (Finding of not guilty).
Specification 3: (Finding of not guilty).

Specification 4: In that Second lieutenant John
E. Manning, 77lst Field Artillery Battalion,
did, at Bastogne, Belgium, on or about 20
October 1944, with intent to do bodily harm, -
commit an assault upon Corporal Ludwig V.

PANEINCNY
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leyers, Jr., 3246th Quartermaster
Service Company, by pointing at him
a dangerous weapon, to wit, a machine
pistol.

Specification 5: In that ¥ % # did, at
Bastogne, Belgium, on or about. 20 Octo-
ber, 1944, with intent to do bodily harm,
commit an assault upon Private James J.

. Jores, 3246th Quartermaster Service Com=
. pany, by poimting at him a dangerous
weapon, to wit, an automatic pistol.

Specification 6: (Finding of not guilty).

Specification 7: (Finding of not guilty).

Specification 8: In that # ¥ 3 did, at Bastogne,

Belgium, on or about 20 October 1944, with
intent to do bodily harm, commit an assault
upon Corporal ludwig V. Meyers, Jr., 3246th
Quartermaster Service Company, by pointing
at him a dangerous weapon, to w1t, an auto-
matic pistol.

- CHARGE II: Violation of the 95th Article of Var,

Specification: In that ¥ % # was, at Bastogne,
Belgium, on or about 20 October 1944, in a
public place, to wit, on the street, drunk
and disorderly while in uniform.

CHARGE IIXI: Violation of the 96th Article of War,

Specification 1: In that * #* i did, at Bastogne,
Belgium, on or about 20 October 1944, wrong-
fully kick Private First Class Ralph 4., Miller,
" Company A, 511th Military Police Ba.tta.lion,
in the groin.

Specification 2t In that * # # did, at Bastogne,
Belgium, on or about 20 October, 1944, wrong-
fully strike Private First Class Arthur H.
Bergstrom, Company A, 511th Military Police
Battalion, with his fist. .

He pleaded not guilty and was found guilty of all charges and
specifications except Specifications 1,2,3,6 and 7, Charge I,
of which he was found not guilty. No evidence of previous con-
victions was introduced. He was sentenced to be dismissed the
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service, to forfeit all pay and allowances dus or to become
due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for two years and six months.
The reviewing authority, the Commanding General, VIII Corps,
"approved the sermtence and forwarded the record of trial for
action under Article of War 48, The confirming authority,
the Commanding General, European Theater of Operations, con-
firmed the sentence, designated the Eastern Branch, United
States Disciplinary Barracks,.Greenhaven, New York, as the
place of confinement, and withheld the order directing exe-
cution of the sentence pursuarnt to Article of War 503,

3+ The evidence for the mrosecution was sustantially
as follows?: ' ’

In the afternoon of .20 October 1944, four colored
soldiers, including Corporal Ludwig Meyers and Private James
Jo Jones, were passing down the street in front of a cafe in
Bastogne, Belgium, when accused arml two soldiers, one his -
driver and the other an interpreter, emerged from the cafe
(R9,10,12,22,24). The manner of accused's speech and walk
and the odor of alcohol on his breath made it apparent that
he was intoxicated (R17,18,23,27,28,30-33,39). He was wear-
ing an officer's field coat and combat trousers, but no head-
gear and, so far as appears, no insignia ‘of rank (R21,31).
He was carrying, muzzle down, a German machine pistol number -
40 containing a clip of ammmition (R12,17,18,23-25). Upon
seeing the four colored soldiers who were almost abreast of
him he exclaimed that "he was going to shoot those black nig-
gers™, and pointed the pistol at Meyers, Fearing tlat he was
going to be shot, Meyers told the interpreter accompanying
accused to get the pistol away from him before he shot some-
ore. At about the same time, two of Meyers' companions went
to supmon the military police.  The interpreter succeeded in
withdrawing the clip from accused's pistol and put it in his
pocket. Accused and his companions then started for their com-
mand car parked nearby. Someone apparently had then taken the
pistol from accused (R9-13,17-19,20,22,24,25,27). Throughout
this episode, which consumed five or ten minutes, accused kept
repeating in a loud voice that he wart ed to shoot "those black
niggers" or "black sons-of-bitches" (R9,14,15,18,20).

Feding safe in view of the removal of the clip from ac-
cused's machine pistol, Meyers and one of his companions, the
other two having gore for the military police, followed accused
over to the command car (R10,13,24). "After they got his gun",
accused entered the vehicle. Apparently remembering that he
had a caliber .45 automatic pistol, accused started to ask the
driver for it so that he could "shoot these black niggers". At
this point, the military police arrived. Accused in a loud
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boisterous voice said "he warted to kill some black fucking
niggers" and that "if I could get my Geman machine gun, I
would kill those black fucking niggers right now". He kept
asking for his .45 automatic pistol, and upon finding it in
the pocket of his raincoat, pulled it out, threw the hamer
back and pointed it at Meyers and Jones, saying "let mg shoot
the black bastards". The military police seized him by the
arms and one of them took the gun. Since there were some
vehicles approaching, the military policeman who oktained the
gun went to direct traffic., Accused followed him,' saying
boisterously that he still warted "to kill those black fuck-
ing niggers". He demanded the return of his .45, but the
military policeman refuysed to comply. At this point, a mili-
tary police officer arrived to whom accused repeated his de=-
mand for his .45 so that he could shoot the colored soldiers.
He was then taken to the military police information office
in Bastogne. Upon examlnatlon, it was found that accused's
.45 contained a cartridge in the chamber (R10,11 13-19,21-21+,
26-30,32-34).

At the military police information office, several
enlisted men, including Private First Class Miller and Private
Bergstrom, were detailed tb act as guards over accused. He
was still drunk and engaged in considerable loud talk., Berg-
strom appeared to be the only ohe capahlz of talking to him,
He and Bergstrom were sitting on a small table when accused,
suddenly and wit hout provocation, turned the table over on
Bergstrom and struck him on the cheek with his right hand.

He then pushed him against the wall with the table. Miller
went over to quiet accused and held his right am. Accused
thereupon' kicked Miller just above the groin. Neither Miller
nor Bergstrom required medical attention (R35-39).

4o Accused, having been duly advised by the law member of
his rights elected to remain silent (R43-44). Other witnesses
for the defense mresented the following evidence:

Accused's imterpreter testified that accused consumed
about two or three bottles of champagne on the day in which the
incidents referred to in the various specifications occurred,
and was "very drunk" (R40,41). One of the guards at the mili-
tary police office stated that while under guard, accused
kicked Miller, but as far as the witness observed, did not
strike anyone (R42). Accused's battery commander testified
that accused had been a member of his command for seven months,
and would be rated "excellent!" in the performance of his duties
and "very good" as to character., He had never seen accused
drunk and as far as he knew, accused did not partake of intoxi-
cating liquors with frequency (R43). -
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5. ‘Accused was convicted of three assaults with intent -
to do bodily harm with a dangerous weapon in violation of
Article of War 93, two assaults and batteries in violation
of Artizle of War 96 and of being drunk and disorderly while
in uniform in a public place in violation of Article of Var
954 . :

a. Vith respect to the assaults and batteries, the
unc ot radicted evidence shows that accused ddliberately and
without provocation attacked two of the guards in whose cus-
tody he was placed, by kicking one in the groin and striking
the otler in the face with his hand. Since no specific in-
tent is required in these offenses, the drunkenness of the
accused is immaterial and the record of trial clearly is
legally sufficient to sustaln the findings of guilty (CM ETO
1197, Carr). '

b. The assaults charged under Article of War 93, on

the other hand, involve the specific intent referred to in
the specifications and such intent must be proved as an ele-
ment of each of fense, There is no doubt that the pointing
of a loaded pistol at an intended victim accompanied by
threats and exmressions of intent to kill him, constitutes
an asssult with intent to do bodily harm with a dangerous

" weapon within the meaning of the Article of War (CM NATO 774,
II Bull. JAG 427). Where accused was intoxicated at the time
of ths assault, however, the question is necessarily raised

- whether his intoxication is such as to negative the existence
of the required specific intent. The effect of intoxlcation
from this point of view has repeatedly been held tb be a ques-
tion of fact for the sole determination of the court, whose
findings will be disturbed only where they are unsupported by
competent, substantial evidence (CM ETO 1585, Houseworth Y

~-NATO 77k, supra). While in the present case the evidence is
clear that accused was intoxicated, there is nothing to com~
pel an inference that his drunkenness was such as to deprive
him of a conscious intent to put into effect the threats
which he expressed at the times he pointed the pistols. On

. the contrary, he appears to have been sufficiently in posses-
sion of his faculties to be clearly aware of what he was doing
and wanted to doy and while his intoxication may have been a
producing cause of his intent, the court was fully justified
in finding that the intent existed. Hence the record is legally
sufficient to support the findings of gullty as to these as-
ssults (CM NATO 774, supra).

c. With respect to the drunk and disorderly conduct
charged under Article of War 95, the circumstances of the case
are such that the court was clearly justified in finding that
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the corduct of accused reveals him as morally unfit to-be an
officer and to be considered a gentleman. Hence, as far as
‘this offense, starding alone and apart from the others, is
concerred, the record of trial is legally sufficient to sus-
tain the finding of guilty (CM 229228, Griffen, 17 BR 85, II
Bull. JAG 63; CM ETO 1197, Carr; W:Lnthrop s Military Law and
Precedents - Reprint, pp.7ll-712) However, oonsideration
must be given to the question whether the court was consistent
in finding that the accused's drunkenness was sufficiently
gross as to constitute a violation of Article of War 95 and

at the same time not so serious as to deprive him of the abil-
ity to entertain the specific intent required for the offenses
charged under Article of War 93, An examination of the body of
law which has developed under Article of War 95 reveals that
the "gross drunkenness" required for a conviction is primarily
a matter of the flagrant and disgraceful display of intoxica-
tion before military personnel or civilians (see Vinthrop's
hﬁlitary Law and Precedents - Reprint, p.717). No cases are
found wherein it has been requ:req that the drunkenness be of
such a degree from the point of view of its effect upon the
accused's consciousness, as to deprive him of the ability to
entertain the specific intent to do bodily harmm to an adversary.
Hence, there is no reason why the court could not consistently

. find that accused in this case was grossly drunk but at the
same time capable of such specific intent, and having so con-
cluded, its findings, in view of the substantial evidence sup-
porting them, will not be disturbed (cf: CM ETO 3937, Bigrow;

' CM ETO 4184, Heil). Moreover, it has been held that a finding
of guilty of drunk and disorderly conduct under Article of Viar.
95 may be sustained, although the drunkenness shown is not
gross in character, where the disorderly conduct is in itself
sufficient to constitute a violation of the Article (Clf 234558,
Field, 21 BR 41; Cl 239172, Strauss, 25 BR 75). Under either

:~- theory therefare, the finding of guilty of a violation of

Article of War 95 in this case is legally supported by the re-

"~ cord.

6. The charge sheet shows that accused is 24 years of age-
and was appointed a second lieutenant on 22 April 1943. Prior
service is shown as follows: "Served as enlisted man in Army
of the United States from 18 August 1942 to 21 April 1943%,

7+ The court was legally constituted and had jurisdiction
of the person and offenses. No errors injuriously affecting the
swbstantial rights of accused were committed during the trial,
The Board of Review is of the opinion that tie record of trial
is legally sufficient to support the findings and the sentence.
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8., The penalty for assault and battery under Article.
of War 96 and for assault with intent to do bodily harm with
a dargerous weapon under Article of ¥ar 93, in the case of
an officer, is any punishment other than death which the
court-martial may direct. Dismissal is mandatory upon con-
viction of violation of Article of liar 95. The designation
of the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York is authorized (A 42; Cir,210, VD, 14
Sept.1943, sec.,VI, as amended).

=
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1st Id.

" Var Department, Branch Off3j ce of The J i Aﬁvoc te General with
the Zuropean Theater of Operations. 1 AR 194 TO: Commanding
General, “uropean Theater of Operations, APQ 887, U. S. Army.

Y+ In the case of Second Iieutenant JCHN E. MANKING
(0-1181027), Service Zattery, 77lst Field Artillery Battalion,
attention is invited to the foregoing holding by the Board of
Review tnat tle record of trial is legally sufficient to sup- -
port the findings of guilty and the sentence, which holding
is hereby approved. Under the provisions of Article of War
50%, you now have authority to order execution of the sen-
tence.

2. Yhen copies of the published order are forwarded to
this office, they snould be accemranied by the foregoing hold-
ing and this indorsement. The file number of the record in
tids office is CM IZTRITHBIL sfor convenience of reference,
please place that number indcgrkets at the end of the order:

(Cl BTC 7585),
2, 4
SRy by

“/ E, €, MeNEIL,
. —rtK
Brigadier General, United States Army,
Assistant Judge Advocate General.

(Sentence ordered executede GCMO 73, ETO, 18 Mar 1945.)
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Branch Office -of The Judge Advocate General

with the
European Theater of Operations
AP0 887
BOARD OF REVIEW NO, 2
‘ 2 8 MAY 1945
CM ETO 7606
UNITED STAT E S gi 80TH INFANTRY DIVISION
v, ) Trial by GCM, convened at APO
) 80, U. S. Army, & February 1945,
Private DALLAS E. PARKER ) Sentence: Dishonorable discharge,
(14037975), Company K, ) total forfeitures and confinement
317th Infantry ) at hard labor for life. No place
) of confinement designated.

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1. The record of trial in the case of the soldier
named above has been examined by the Board of Review.

2. "Accused was tried upon the following Charge and
Specification:

CHARGE: Violation of the 58th Article of War.

Specification: In that Private Dallas E. Parker,
Company X, 317th Infantry, did, in the vicin-
ity of Beldweiler, Luxembourg, on or about
20 December 1944 desert the service of the
United States, by quitting and absenting
himself without proper leave from his or-
ganization and place of duty, to wit: par-’
ticipation in operations against an enemy

of the United States, and did remain absent
in desertion until he surrendered himself

at or near Heiderscheid, Luxembourg, on or
about 13 January 1945.

v o
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He ‘pleaded not guilty and, all of the members of the court
.. present at the time the vote was taken concurring, was found
"guilty of the Charge and Specification,” Evidence was intro-
duced of one previous conviction by special court-martial
for one day's absence without leave and for possessing a
falsely made military pass in violation of Articles of War
61 and 96 respectively. Three-fourths of the members of

the court present at the time the vote was taken concurring,
he was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due,
and to be confined at hard labor at such place ‘as the re-
viewing authority may direct, for the term of his natural
life. The reviewing authority approved the sentence, did
not designate the place of confinement and forwarded the
record of trial for action pursuaht to Article of War 50%.

3. The evidence for the prosecution was substantially
as follows: ‘ ;

» - Accused, a private in Company K, 317th Infantry -
was missing from his company on or about 20 December 1944.
At that time the company had moved two miles from its posi-
tion south of Beidweiler to a new position northeast of
the town. The first sergeant checked the area and also
the town but the accused was not to be found. The‘accused
surrendered himself to the regiment on 13 January 1945.

At about that time and until the middle of January the
* company was occupying a holding position near Heiderscheild .

(R6’7)‘ . ‘
| The first sergeant testified as to the service
which the company was performing during December 1944 and

January 1945: .

"We were reorganizing, training and in
combat with the enemy., We were at St..
Avold, then to Saar Union, back up to
Walferdange and Feulen.. We attacked
there and then we moved out to a holding
position near Helderscheid., * * * After
that we moved out again and attacked
the enemy again .on 25 January * * *
at Willowiltz and Pintz, Luxembourg"

(r7).

OOKEDENTS.
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Under date of 21 December the company morning report records
a change in the status of accused from duty to absent with-
out leave at 1500 hours 20 December 1944, Under date of 13
January a further change 1s recorded: from absence without
leave to arrest in quarters (R7; Pros.Exs.4,B).

The first sergeant had never seen the accused in
actual combat but he had a chance to observe accused's work
and considered it good, The accused was "acting squad
leader and later acting platoon sergeant of a weapons
platoon for a certain length of time" (R8).

4. . After his rights as a witness were explained to
him, accused elected to remain silent and no evidence was
introduced for the defense (R8). '

5. The evidence for the prosecution consists only

of a morning report entry of the absence without leave
and the brief testimony of the first sergeant which, if
considered alone, would be entirely inadequate. This case
. 1s almost identical with the case of United States v,

Private Robert 0, Carlson, Company K, 317th Infantry
(CM ETO 6934, Carlson) which was sustained by reference
to the pertinent maps of the country involved and events
of the war known judicially to the Board of Review.
(Carlson belonged to the same company and deserted 21
Dec,1944)., When the evidence of record in the present
case ]s interpreted in the same way from recent history
and geography of which the Board can legally take judicial
notice, it . may be restated in summary as follows: _

During December 1944 and January 1945 the company
of which accuséd was a member was engaged in reorganizing,
training, and combat in the Alsace section of France and
in Luxembourg. On 20 December it was in position south
of the Beidweiler, Luxembourg, about 10 miles from the
southern flank of a serious "bulge" in allled lines which
had resulted from the powerful offensive begun by von Rund-
stedt four days before. Many allied positions were overrun

~and new troop dispositions had to be made to meet the -
“'threatening situation. Accused's company was moved-about

two miles from its position south of Beidweiler to a new
position northeast of the town and somewhat closer to the
enemy lines. The accused absented himself at this time :
and did not return until 13 January when he surrendered him-.
self tothe regiment, then at Helderscheid. ‘

...3_
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In the Carlson case the record discloses that the
company (the same Company K) was moved to Luxembourg from
a position about 60 miles to the southeast which indicated
that this was one of the units rushed into the area of the
bulge to help meet thé developing crisis. 1In the present
case the sequence of the various moves and the times they
were made are not disclosed in detail by the evidence, but
it is known that it moved from St. Avold in Alsace to Beid-
weller, Luxembourg. The company was in close proximity to
. the von Rundstedt salient and the evidence clearly presents
the move of the company on 20 December from a position in
back of Beldweller to a position to the front and east. For
this reason, the language used by the Board of Review in
its conclusion on the facts of the Carlson case appears
appropriate in this case. The Board in the Carlson case

said:

"In view of the gravity of the situation
existing at the time, the obvious and widely
known necessity for prompt counter measures .
to stem the advance, the previous movement
in the direction of the southern flank of
the salient and the proximity of the company
to the enemy, the court was justified in in-
ferring that at the time accused absented
himself he had knowledge of facts which would
reasonably lead him to believe he would shortly
be engaged in hazardous duty. Under the cir-
cumstances here shown, the court was also
warranted in concluding that he absented him- .
self to avold such duty" (CM ETO 6934, Carlson).

Considering the definite proof of absence without
leave which the accused initiated at.a time and place judi-
cially-known to have been one of the most critical in the
history of the war and hazardous beyond the usual hazards
of warfare, the Board is constrained to hold the record
legally sufficient to support the findings of guilty.

6. The chafge sheet shows that the accused 1s 23 years
of age and that without prior service, he enlisted 26 August -

1940 at Fort McPherson, Georgia.

oL IRT
N



(213)

7. The court was legally constlituted and had juris-

. diction of the person and offense. No errors injuriously .
affecting the substantial rights of accused were committed
during the trial. The Board of Review -is of the opinion
that the record of trial is legally sufficient to support
the findings and the sentence.

8. The penalty for desertion in time of war is death
or such other punishment as the court-martial may direct
(AW 58). The designation of the United States Penitentiary,
Lewisburg, Pennsylvania, or of the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the

lace of confinement is authorized., (AW 42; Cir 229, WD,
Jun 1944, sec.lI, pars.lb(4), 3b; Cir. 210, WD, 14 Sep.
1943, sec.VI, as amended),” ~

“’@M/&Qw»zﬂdzw Judge Advocate

Judge Advocate

(:;;;25g5326:3k42144LJudge Advocate
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Branch Office of The Judge Advocate General

. with the
European Theater of Cperations
APC 887
BOARD OF REVIEW NO. 1. Lo MAY 1945

CM ETO 7609

UNITED STATES g IX AIR FORCE SERVICE COMMAND
V. ) Trial by GCM, convened at
) Reims, France, 18 January
Privates FRANCIS C. REED ) 1945, Sentence as to each
(16156757) and LEOK J. ) accused: Dishonorable dis-
PAWINSKI (35357884), both ) charge, total forfeitures
of 1992nd Quartermaster ) and confinement at hard
Truck Company (Aviation), ) ‘labor for 25 years. United
1557th Quartermaster ) States Penitentiary, Lewis-
. Battalion,Mobile (Aviation) ) burg, Pennsylvania.

: HOLDING by BOARD OF REVIEVW NO, 1
RITER, BURROW and STEVENS, Judge Advocates

l. The record of trial in the case of the soldiers
named above has been examined by the Board of Review.

, 2. Accused were tried jointly with their own consent
upon the followlng charges and specifications:

REED

CHARGE I: Violation of the 84th Article of War.

Specification: In that Private Francis C.
Reed, 1992nd QM Trk Co, Avn, 1577th
M Bn, NMbl, Avn, did, at Dampierre,
France, on or about 23 November 1944,
unlawfully sell to Private Leon J.
Pawinski, 1992nd QM Trk Co, Avn,

-1 =
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1577th QM Bn, Mbl, Avn, six (6), five-
gallon, jerricans containing thirty (30)
gallons of 80 octane gasoline, of a. total
value of more than twenty dollars ($20,00),
and less than fifty dollars ($50.00),
issued for use in the military service

of the United States.

CHARGE II: Violation of the 96th Article of War,
Specification: 1In that * * * did, at Dampierfe,

France, on or about 23 November 1944, un-
lawfully sell to Private Leon J. Pawinski,
1992nd @M Trk Co, Avn, 1577th QM Bn, Mbl,
Avn, 30 gallons of 80 octane gasoline,
1ssued and intended for United States
government use at a time when 80 octane
gasoline .was vital for the military '
effort, such conduct being at that time
in the nature of impeding the military
war effort,

CHARGE I: Violation of the 84th Article of War.
Specification: In that Private Lecn J. Paw-

inski, 1992nd QM Trk Co, Avn, 1577th QM

Bn, liobile, Avn, did, at Dampierre, France,
on or about 23 November 1944, unlawfully
sell to Arthur Henry, (a French civilian),
six*(6), five-gallon, jerricans containing
thirty (30) gallons of 80 octane gasoline,
of a'total value of more than twenty dollars
($20.00), and less than fifty dollars
($50.00), issued for use in the military
service of the United States.

' CHARGE II: Violation of the 94th Article of War.

(Nolle prosequil)

Specification: (Nolle prosequi).
CHARGE III: Violation of the 96th Article of War.,

-2-
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Specification: In that * * * did, at Dampierre,
France, on or about 23 November 1944, un-
lawfully sell to M. Arthur Henry, a French
civilian, 30 gallons of 80 octane gasoline,
issued and intended for United States govern-
ment use at a time when 80 octane gasoline
was vital for the military effort, such
conduct being at that time in the nature
of impeding the military war effort.

Each accused pleaded not guilty to and was found guilty of
the charges and specifications preferred against him. No
evidence of previous ccnviections was introduced as to
either accused., Each accused was sentenced to be dis-
henorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be confined at
hard labor, at such place as the reviewing authority may
direct, for 25 years. The reviewing authority approved
each of the sentences, designated the United States Peni-
tentiary, Lewisburg, Pennsylvania, as the place of confine-
ment of each accused, and forwarded the record of trial for
action under Article of War 50%. ‘

3. The offenses laid under the 84th Article of War
(Charges 1) are separate and distinet from the offenses
laid under the 96th Article of War (Charge II, Reed;
Charge II1I, Pawinski), '

"A single act mdy be an offense against
two statutes; and if each statute re-
gquires proof of an additional fact

. which the other does rot, an sacquittal
or conviction under either statute does
not except the defendant from prosecu-
tion and punishment under the other"
(Xorey v, Commonwealth, 108 lMass.433).

The charges under the 84th Article of War describe the offense
of selling government property issued for use in the military
service of the United States. The offense.alleged in the
specifications laid under the 96th Article of War is diver-
sion of vital supplies intended for, adapted to or suitable
for use by the armed forces of the United States in connec-
tion with actual field combat then occurring irn the Theater

of Cperations. Reference is made to the holdirngs of the

GONhh ’T.m-
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Board of Review in CM ETO 4570, Hawkins and CM ETO 5159,
Carroll, et al. for a detalled discussion of the legal
problem involved. Said holdings fully support the conclu-
sion herein reached, ‘

4. a. The evidence shows that accused, Pawinski sold
and actually delivered to the French civilian, Henry, six
(6) five gallon jerricans containing 30 gallons of 80
octane gasoline as alleged 1n Charge I and its Specifica-
tion preferred against him., Pawinski's statement (Pros.
Ex.B) recites: :

"Both of us had a drink of ligquor and
during our wvilsit the civilians asked
us to sell him some gasoline., I asked,
'How much?' He replied that he would
pay Reed and myself 500 francs for a
five gallon can, I replied that this
was alright with us, * * * I belileve
that no gasoline was obtained from
the trailer; but I do believe that
some 5 gallon cans full of gasoline
were removed from the body of the
truck., I do not know the amount of
gasoline taken., * * * I personnally
did not receive any money".

The declaration "that he /The civilian/ would pay Reed and
myself 500 francs for a five gallon can® obviously refers
to the price per jerrican and not the total amount of
gasocline covered by the bargain. The discovery of the
~two five hundred franc notes and two 1000 franc notes or
a total of 3000 francs (the computed purchase price, viz,
six cans at 500 francs per can) in Henry's house (R30,32)
by Captain Bates sfter Reed had révealed to him the place
- Pawinski hid the two 500 franc notes, coupled with the
clear proof that six Jerricans were found in Henry's court-

-yard, is certainly substantial evidence to support a finding'*

' that Pawinski sold six jerricans of 80 octane éasoline to
Henry. The stipulation (R6=-7) "that the six (6) five gallon
jerricans, a total of thirty (30) gallons of 80 octance

asoline * * * is of a value of more than $20 and less than
550.00" and that the cans and gasoline were issued and in-
tended for the military service completes the case against -
Pawinski. '

-4 -
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b. As to Reed, the evidence is clear and conclusive
that he "sold" six jerricans of gasoline to Pawinski. Reed
completely inculpated himself by his statement (Pros.Ex.A).
Corroboration of it 1s adequately supplied by proof of the
discovery in the courtyard of the six Jerricans containing
gasoline and the finding of the two 500-franc notes (R30,
323 Pros,Exs.C-1,C-2) by Captain Bates at the exact loca-
tion designated by Reed., The stipulation (R6-7) fixed the
value of the six jerricans and contents at more than $20,00
and less than $50,00 and also determined that the cans and
gasoline were 1ssued for use in the mllitary service of the
United States. The findirg of Reed's guilt of Charge I and
its Specification preferred against him 1s sustaired by -
substantial evidence.

5. The facts alleged ir Charge II (Reed) and Charge
IITI (Pawinski) constitute the offense of unauthorized in-
- terference with or diversion of materiel intended for,
adapted to or suitable for use by the armed forces of the
United States in connection with actual field combat.
Neither the amount nor value of the articles or supplies
is a material element in such offense., (CM ETO 8234, Young,
et al; CM ETO 8236, Fleming, et al; CM ETO 85%¢9, Hart, et
al). However, there is the same failure of proof as in
CM ETO 7506, Hardin. The B oard of Review 1s of the opinion
that the record of trial is legally insufficient to support
the .findings of guilty of the aforesald charges and their
respective specifications (CM ETO 6226, Ealz%.

6., The charge sheet shows the service of the accused
as follows: Reed: Age 20 years, five months, Enlisted
11 December 1942 at Milwaukee, Wisconsin, to serve for the
duration of the war plus six months. He had no prior
service., Pawinski: Age 31 years, seven months. Inducted
17 June 1942 at Indianapolis, Indiana, to serve for the
duration of the war plus six months. He had no prior.
service. —

7. The court was legally constituted and had juris-
diction of the persons and offenses., Except as herein
noted, no errors injuriously affecting the substantial
rights of accused were committed at the trial, The Board
of Review 1s of the opinion that the record of trial is
legally sufficient to support the findings of guilty of
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accused Reed of Charge I and Specification preferred
against him, legally insufficient to support the findings
of guilty of accused Reed .of Charge II and Specification
preferred against him, and legally sufficient to support
only so much of his .sentence as involves dishonorable
dlscharge from the service, forfeiture of all pay and
allowances due or to become due and confinement at hard
labor for one year, and is legally sufficient to support
the findings of gullty of accused Pawinskl of Charge I
and Specification preferred agalnst him, legally insuffi-
cient to support the findings of guilty of Charge III and
Specification preferred against him, and legally sufficient
to support only so much of the sentence as involves dis-
honorable discharge from the service, forfeiture of all
pay and allowances due or to become due and confinement
at hard labor for one year. '

8. The offense of selling Government property issued
for use in the military service under the 84th Article of
War is essentially a military offense (Winthrop's Military
. Law and Precedents (Reprint 1920), pp.560,561), and is not
recognized ‘as an offense of a civil nature and punishable
by penitentiary confinement of more than one year by a
statute of the United States of general application or by .
the law of the District of Columbia (AW 42). The place
of. confinement of each accused should be changed to the
Eastern Branch, United States Disciplinary Barracks, Green-
haven, New York (Cir,210, WD, 14 Sept. 1943, sec.VI, as

amended).
v %«i& Judge Advocate
~._/{/«:u.;.{/égaﬁnaquudge Advocate
WIZ\ md Judge Advocate
v

-6 -
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Branch Ofﬁco of The Judge Advocate Genera.l
with the
European Theater of Operations
APO 887

. 45
BOARD OF REVIEW NO. 1 TLMATE

CM ETO 7686

UNITED STATES. 80TH INFANTRY DIVISION

Trial by GCM, convened at APQ 80,

U. S. Arﬂw, 10 Febmﬂ 19L5. Sen=-
tence as to each accused: Dishonor-
able discharge, total forfeitures -
and confinement at hard labor for
life., Place of confinement not desig-
nated. ) .

Ve

Privates HARRY MAGGIE
(36560714) and EDWARD E.
1EWANDOWSKI (36560746),
both of Company C, 317th
Infantry-

L S L N N N L4 L

HOIDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

1. The record of trial in the case of the soldiers named -
above has been examihed by the Board of Review. :

2. Accused were charged separately and with their consent
were tried together upon the following charges and specificationss

MAGGIE
CHARGE: Violation of the 58th Article of War.

Specification: In that Private Harry lMaggile,
Company "C", 317th Infantry did in the
vicinity of Atton, France on or about 28
October 1944 desert the service of the
United States, by quitting and absenting
himself without proper leave from his
organization and place of duty, with in-
tent to avoid hazardous duty, to wit:
participation in operations against an
ensmy of the United States, and did re-
main absent in desertion until he sur-
rendered himself at or near Helderscheid,
Luxemburg on or about 13 January 1945.

CONFIMERTAL
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CHARGE: Violation of the 58th Artiqle of %War.

Specification: In that Private Edward E.
lewandowski, Company "C", 317th Infantry
did in the vicinity of Atton, France, on
or about 28 October 1944 desert the ser=-
vice of the United States, by quitting
and absenting himself without proper
leave from his organization and place
of duty, with intent to avoid hazardous
duty, to wit: participation in opera-
tions against an enemy of the United
States, and did remain absent in deser-
tion until he surrendered himself at or
near Heiderscheid, Luxemburg,on or about’
13 January 1945,

Each accused pleaded not guilty and, all the members of the court
present at the time the votes were taken concurring, each was found
,guilty of the Charge and Specification preferred against him. No
evidence of previous convictions was introduced against either ac-
cused. All the members of the court present at the time the votes
were taken concurring,ieach accused was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or

to become due, and to be confined at hard labor, at such place as
the reviewing authority may direct, for the term of his natural
life., The reviewing authority approved the sentences, did not
designate the place of confinement, and forwarded the record of
trial for action pursuant to Article of VWar 503,

3. The findings of guilty and the sentences are supported
by the following evidence adduced entirely by the prosecution:

a. Second Lieutenant Robert D. Ross, who joined Company
C, 317th Infantry, on 13 November 1944, testified that both accused
were known to him; that they were in the military service and that
neither accused had been present with the company for  duty since
he became one of its officers (RS8,9). He narrated the combat acti-
vities of his organization since he joined it. His testimony indi-
cated that Company C was one of the military units which was moved
from the vicinity of Sarrebourg, in lorraine, into Luxembourg im-
mediately after 16 December 1944 on the occasion of the German mid-
winter offensive (Cf: CM ETO 7413, Gogol)s’ It was a highly mobile
organization and it was in almost continuous combat with the enemy
until after its attack on Wiltz about 25 January 1945 (R9). Lieuten-
ant Ross furtler testified that Beanicourt, France, is about eight
or nine miles distant from the town of Atton, France, and that

-2 -
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Heiderscheid, Luxenbourg, is four or five miles distant from a
ridge south of the town of Kehmen, Luxembourg, where the company
was located on 13 January 1945 (R12).

b. Morning reports of the company for various dates
hereinafter stated were presented to Ljeutenant Ross for identifi-

cation (R9-12; Pros.Exs.A to J inclusive). The exhibits were ihtro~
duced in evidence without objection. With consent of the court the
originals were withdrawn and extract copies, duly authenticated by
Captain F ranJ{ J. Watson, personnel officer of 317th Infantry, were
substituted \R12)., The signatures of "lLeslie E. Dickson, CWO,

U.,S. Army, Assistant Pers.O" which appeared on eight moming reports
(Pros.Exs.A to F, H) and of "Frank J. Watson, Capt, 317th Inf. Pers.O."”
which appeared on three moming reports (Pros. Exs. G,I and J) were
identified as genuine by lieutenant Ross. The relevant morning re-
port entries thus introduced in evidence were as follows:

"25 Octocber 1944

RECORD OF EVENTS
'Company relieved Co "A" in front line
position. Company in defensive posi=-
tion. During morning enemy shelled
lst Plat area but no casualties re-
sulted. Mission - To hold present
location until further orders'

s/ LESLIE E. DICKSON

t/ 1ESLIE E. DICKSON
Chief W. o., us Arnw
Asst Pers. O." :
(R9; PI'OS.EX.A)Q

126 October 1944

RECORD OF EVENTS
"Company remained in same defensive
position all day. 2d Plat went in
reserve amd 3rd Plat replaced 24
Plat on froot line. 3rd Plat re-

ceived training on attack of forti-
fied position. 1lst Plat spotted
enemy machine gun position and had
artillery laid on it, Mission ac-
complished.!

127 October 191;1{

.RECQRD OF EVENTS

'Company remained in same defensive
position’all day. 1lst Plat pulled
off of line and was relieved by 24
Plat, 1lst Plat received training
in attacking fortified position.'

n fo) r
iﬁ §Hga§ zﬁ'&a faifned in same defensive

position all day. CP was shelled
late yesterday afterncon but no
damage was caused,'

UU-\;-..;.uIlAL

s/ LESLIE E. DICKSON
t/ IESLIE E. DICXSON
CWO, U.S. Amv
Asst PerS. Oon ’
(R1O; Pros.Ex.B).

s/ LESLIE E. DICKSON
t/ LESLIE E. DICKSON
CWOo, U.S. Artiy
Asst Pers. 0.7

(R10; Pros.Ex.C)

-8/ LESLIE E. DICKSON

t/ LESLIE E. DICKSON
CW0, U.S. Army
Asst Pers. O.%
(R10; Pros.Ex.D).
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"30 Cctober 1944

129 October 1944 ‘
RECCRD OF EVENTS s/ LESLIE E. DICKSON

'Company remained in same defen- t/ 1ESLIE E. DICKSON
.sive position.' , ' CW0, U.S. Army

Asst, Pers. O,
(R10; Pros.Ex.E).

RECCRD COF EVENI'S
'Company remained in same defensive s/ LESLIE E. DICKSON
position all day. Mission unc.hanged.' t/ 1ESLIE E. DICKSON
cWo, U.S. ARMY
Asst. Pers. 0.,"
(R10; Pros. Ex.F).

131 October 1944
REC(RD OF EVENTS

'Company remsined in same defen- s/ FRANK U. WATSON
‘sive position all day. 2nd Plat t/ FRANK J. WATSON
men were fired on during evening Capt., 317th Inf.
of 30 Oct 44 when they went to . Pers. O,"

river bank to relieve O P men '(R10; Pros.Ex.G).

there. Patrol was sent out bt
nothing developed.!

'~ M2 November 194l

lewandowski, Edward E. 3650746 Pvt 745
Maggie, Harry : 36507, Pfc 745
Above EM fr dy to MIA 28 Oct L4.

RECORD OF EVENTS
'Co pushed forward and passed through
town of Bechy. Co continued attack
until almost dark when they crossed
the Nied River and entered the town
of Hans Sur Nied., Stiff resistance
was encountered along the highway s/ IESLIE E, DICKSON
leading to Hans Sur Nied and the Bn t/ 1ESLIE E, DICKSON
suffered many casualties. Co remained CWo, U.S. Army
in this town for night of 11 Nov 4i. Asst Pers, 0." .
Al]l civilians were gathered together (R11; Pros.Ex.H).
and placed in different building under
guard. Enemy shelled occasionally dur-
ing the night and at :approximately OL00
- 12 Nov L4 really laid in a heavy bar-
rage. Have been continually shelling
all day long trying to knock out bridge
over the Nied River. Co in same position,
reorganizing and holding. 1 EM wounded
1 BY MIA,!
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. "3 January 1945
CORR=CTION
(12 Nov 4L4) 3656746 Lewa.ndowsld., Edward E. Pvt 745
36560714, Maggie, Harry NMI 745 Pfe
Above 2 BM fr dy to MIA 28 Oct 44

SHOUID BE
36560746 Lewandowski, Edward E. 745 Pvt
36560714 Maggie, Harry NMI 745 Pfc

Above 2 EM fr-dy to AWOL 0600 28 Oct L.
36560746 lewandowski, Edward E. 745 Pvt

36560714 Maggie, Harry NI 745 Pfc

Above 2 EM fr AWOL 0600 28 Oct 44 to conf s/ FRANK J. WATSON

317th Inf PWE for violation of 61 AW. t/ Frank J. Watson
RECORD OF EVENTS . Capt., 317th Inf.
. "Company remained in defensive position. Pers., 0."

Received light enemy artillery and rifle (R11; Pros.Ex.l).

fire during afternoon,!

* "5 Janvary 1945

CORRECTION

(13 Jan 45) . :

36560746 Lewandowski, Edward E. 745 Pvt

3656071, Maggie, Harry MUI 45 Pfc s/ FRANK J. WATSON
Above 2 EM fr AWOL 0600 28 Oct 44 to conf Frank J. Fatson
317th Inf PWE for violation of 61 AW, Capt., 317th Inf.
SHOUID BE Pers. O."
36560746 lewandowski, Edward E. 745 Pvt . (R12; Pros.Ex.J).
36560714 Maggie, Harry NMI 745 Pfe '
Above 2 EM fr AWOL 0600 28 Oct L4 to arrest

in grs.

After the morning report of the company for 28 October 1944 (Pros.Ex.D)
was introduced in evidence the following colloguy occurred between the
trial judge advocate and Lieutenant Ross:

#TJA (To Witness) I show you the morning report.

. for 28 October 1944 for Company C, 317th
Infantry Regiment, /Pros.Ex.D/previously
introduced in evidence, and I will ask you
to read the station on that morning report.

4 (The witness read as follows) 'l mile NE
of Beanicourt, France!" (R12).

L. After his rights were eiplainad to him each accused
elected to remain silent (R13).

5. It is apparent that the legal suf ficiency of the findings
and sentences are wholly dependent upon the facts supplied by the en-
tries on the moming reports above set forth., The testimony of lieut-
enant Ross at its maximum value only established that the two accused

were absent from the company from and after 13 November 1944. .
0ot LiiTIAL = 5 =
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The original morning reports were introduced in evidence and then
withdrawn and extract coples substituted. The problems involved

, are simplified by this approved practice. lle deal only with ques-
tions pertaining to the original reports. Authenticated extract
-copies are not involved. - :

a. With resgct to the use of the morning reports as a
historical record of the company. The following excerpts from AR

345-1,00, section IV, 1 May l9h14. on "Morning Reports" are applicable
in the insta.nt case: . :

"33. General.-a. The record of events con-
.sists of basic data from which the history
of the organization is compileq®,

36, Actions and battle casualties.-Action
in which the unit or any part of it has been
engaged will be entered, indicating time,
places and dates. The number of officers
and the number of enlisted men killed,
wounded, captured, and missing will be re-
ported separately"

n3g., Miscellaneous.-All reconnaissances ’
marches, maneuvers, and distances marched
or traveled, modes of travel, time of de-
parture and arrival, destinations; organi-
zational duties, changes in assignment or
attachments of the organization, reorganiza-
tion, and everything of interest relating to
.the discipline, efficiency, or service of the
unit will be noted".

The data and information ineluded in Prosecution Exhibits
A to H inclusive are obviously matters of hisyorica.l relevance. They
include descriptive matter of combat action in which the company was -
engaged on the dates and at the places indicated. .The Board of Re-

" view in CM ETO 2481, Newton and’ CM ETO 4691, Knorr heretofore con-
sidered the problem here pr rresented and sustained the practice of us-
ing morning reports for similar purposes. On the precedent of those
cases supported by specific authority of the Army Regulations and by
manifest logic it is concluded that the historical entries on Prose-

" cution Exhibits A to H consisted of proper material to be entered on

the company morning reports.

- be With respect to the validitx of the morning remrts
and their admissibidity.

. 1. Prosecutions Exhibits A to F and Prosecution Exhibit
H were sigmed by Chief Warrant Officer leslie E. Dickson, assistant
personnel officer. Therefore, none of these morning reports was sigred
cc'aT‘;Zf-_NT\AL
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"The commanding officer of the reporting

unit, or, in his absence by the officer

acting in command”,

,as required by AR 345-400, 1 May 19LL, section VI, paragraph 42,
The presumption of regularity, viz that the moming report was
signed by the authorized officer as applied in CM ETO 5234, Stubinski
cannot arise in this case because it affirmatively appears that the
morning reports were signed by an officer, to wit, the assistant
personnel officer, not authorized by the Army Regulations to sign
the same., The said morning reports were therefore not admissible
in evidence. They possessed no efficacy as official writings (MCM,
1928, par.117a, p.121). Attention is particularly invited to the
fact that paragraph 43, Army Regulation 345-400, 3 January 1945 was
not in effect on dates of these mom:bng reports.

In CM ETO 4691, Knorr, supra, the Board of Review held that
although the morning report there involved was sigred by the assistant
personnel officer the original thereof was admissible in evidence as
a writing or record made in the regular course of business as provided
in the Federal "shop book rule" statute (28 USCA Sup.,sec. 695) and
it was for the court to consider its weight and evidential value, Re-
ference is made to the statements contained in the opinion of The
Judge Advocate General, SPJGN 1945/3492 "Documentary Evidence: Morning
Reports" set forth in the Memorandum of The Judge Advocate General,

30 March 1945. Resultant upon the comments made therein and in defer-
ence to superior authority the Board of Heview (sitting in the EZuropean
Theater of Operations) will not apply the principles of the Knorr case
to the instant situation. However, the Knorr case is not overruled as
the Board of Review believes that the Federal "Shop book rule" statute
was correctly applied to the facts involved in said case and that the
principles therein announced may be applied in other cases which pre-
-sent similar circumstances and conditions.

2. Prosecution Exhibits G (31 Oct.l944), I (13 Jan.1945) and
J (15 Jan.1945) were signed by Captain Frank J. Watson, Personnel Officer.
Prosecution Exhibit G is a historical recard. In view of the exclusion
of Prosecution Exhibits A to F and H, this entry becomes irrelevant to
present considerations. With respect to Prosecution Exhibits I and J
Army Regulations 345-400, 3 January 1945 paragraph L43a were in effect
on the dates thereof., By virtue thereof moming reports will be signed
by the commanding officer of the reporting unit, or by an officer de-
signated by the commanding officer. The Commariding General, European
Theater of Operations, directed that morning reports of units within
the theater will be signed either by the commanding officer of the re-
porting unit, or, in his absence, the officer acting in commard, or by
the unit personnel officer (Cir.l19, j1111.1:-opean Theater of Operations, 12
Dec.1944, sec.,IV). It is therefore obvious that the morning reports
(Pros.Exs.1 and J) were signed by an authorized officer. The fact that
they were "late entries", viz, entries made at a considerable time after
the occurrence of the events reported therein affect their weight and

' i
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credibility and not their admissibility (CM ETO 4740, Courtney).

‘The Board of Review concludes that the morning reports
evidenced by Prosecution Exhibits I and J were properly admitted
in evidence and that the facts therein set forth were before the
court for consideration. .

6. The admissible evidence showed that both accused were
absent without leave from their organization from 0600 hours 28
October 1944 to 13 January 1945. It does not appsar whether they
were apprehended or voluntarily surrendered themselves to military
control. With the exclusion of Prosecution Exhibits A to F and H,
there is no evidence in the record as to the tactical situation
of accused's company or whether it wds engaged in combat or about
to be engaged in combat with the enemy on 28 October 1944, the date
on which the absences of accused commenced. Under such circumstences
the record of trial is legally sufficient to support only so much
of the findings of guilty as to each accused as involves a finding
that each was absent without leave from their organization during
the period alleged.

7. The charge sheets show the following with respect to the
service of accused: Maggije is 21 years one month of age. He was
inducted 25 January 1943 at Detroit, Michigan. lewandowski is 23
years eight months of age. He was inducted 18 January 1943 at.
Detroit, Michigan. Neither had prior service.

8. The court was legally constituted and had jurisdiction
of the persons and offenses. Except as noted, no errors injuriously
affecting the substantial rights of either accused were committed
during thetrial. The Board of Review is of the opinion that the
record of trial is legally sufficient as to each accused to support
only so much of the findings of guilty as involves a finding that
each accused was absent from his organization from 28 October 1944
to 13 January 1945, the absence terminated by a method not shown
and legally sufficient to support the sentence,

9. The punishment for absence without leave is such punishment
as a court-martial my direct excepting death (AW 61). The Eastern

Branch, United States Disciplinary Barracks, Greenhaven, New York,
should be designated as the place of confine t (AW 42; Cir.210, WD,

14 Sept.l943, sec.VI, as amm%
/4-ﬂ- jf Judge Advocate
é. é ‘&‘E Judge Advqcate

/Judge Advocate
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Branch Office of The Judge Advocate General
: with the
European' Theater of Operations
APO 887

BOARD OF REVIZW NO. 1 .
9 MAR 1944
CM ETO 7687

UNITED STATES 80TH INFANTRY DIVISION

Trial by GCM, convened at APO 80,
U. S. Army, 10 February 1945.
Sentence: Dishonorable discharge,
total forfeitures and confinement
at hard labor for life. FPlace of
confirement not designated.

Ve

Private PAUL A. JURBALA
(35833846), Company K,
317th Infantry.

Nt N s et N - e

HOLDING by BOARD OF REVIEW NO. 1
RITER, S{ERMAN and STEVEIS, Judge Advocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review,

2. Accused was tried upoh the following charges and
specifications: '

CHARGE I: Violation of the 58th Article of War.

Specification: In that Private Paul A, Jurbala,
Company "K", 317th Infantry, did, in the
vicinity of Colmarbruck, Luxemburg, on or
about 23 December 194l desert the service
of the United States, by quitting and ab- -
senting himself without proper leave from
his organization and place of duty, with
intent to avoid hazardous duty, to wit:
participation in operations against an
enemy of tte United States, and did remain
absert in desertion until he surrendered
himself at or mear Feulen, Luxemburg, on
or about 29 December 1944,

-1 -
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CHARGE II: Violation of the 64th Article of War.

Spex,lflcatlon' In that * #* ¥ having received a
. lawful command from First Lieutenant Karl E.
Wallace, his superior officer, to join and
remin with his platoon, did, at or near
Ringel, luxemburg, on or about 11 January
1945 willfully disobey the same.

He pleaded not guilty and, 21l members of-the court present at
the time the vote was taken concurring, was found guilty of both
charges and specifications. No evidence of previous convictions
was introduced. All members of the court present at the time
the wte was takenh concurring, he was sent enced to be dishonor-
ably discharged the service, to forfeit all pay amd allowances
due or to become due, and to be confined at hard labor, at such
place as the reviewing authority may direct, for the term of

his natural life. The reviewing awhority approved the sentence,
did not designate the place of confinement and forwarded the re-
cord of trial for action pursuant to Article of War 503,

3. Prosecution's evidence summarizes as follows:

Company K, 317th Infartry, during the month of De-
cember 1944 and the early part of January 1945 was engaged in
active ard arduous duties in pursuit of the enemy in Luxembourg.
The maneuvers reguired continuous movements on foot. During tle
period its activities included actwml combat with the enemy,
training operations and reorganization processes (R6,7). It re-
ceived mortar fire each day % On 23 December the company
left Berringen, Luxembourg, on a. forced march and pursued a cir-
cuitous Jjourney which passed and repassed Feulen, Luxembourg, and
finally terminated at that town on 29 December (Ré 7)e Accused
was on 23 Decenber a rif leman in the company (F9). On the march
from Berringen to Feulen and while the company was halted not far
from the latter town accused withouwt authority left the company
and was not present with it from that date until 29 December. when
he reported to it at Feulen while it was undergoing reorganization
(R7,8). After returning to the company he asserted to the first
sergeant of the company he was unable to stand the strain of the
battle line. The first sergeant sent him to the "medics" who re-
turned him to the company. He was then assigned to kitchen duty
but was soon brought back to the platoon for combat service. On
4 January he was hospl'callzed for fow days, and then returned to
the company (R7)

Cn 11 January accused informed the first sergeant that
he M"eouldn't go out to his platoon - couldn't stand it out there
anymore", He was taken before the company commnder, First Lieuten-
ant Karl E, Wallace who gave him a direct order to return to his
platoon on the line. He refused to obey the order and was placed-
under arrest (R7,8,10).

. =2 =
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L. Evidence for the defense was as follows:

Yajor lsadore Tuerk, liedical Corps, Heuro-psychiatrist
for the &0th Infantry Division, testified that on 5§ January 1945
accused was sent to the hospital when it was discovered he was
running a fevers OCn 14 Janwry accused reported to witness
that on 11 January he had refused to obey an order of his com-
manding officer to return to his platoon because he found the
constant shelling unendurable., Accused asserted he was nervous,
that he experienced terrifying dreams, that in combat he never
fired a rifle because of an experience while deer hunting in
1936, On 9 February witness again examined accused who repeated
his prior statements. In the opinion of the medical officer,
accused was a reurotic individual who "knows the difference be-
tween right and wrong and the consequences of his acts" (R10,11).

The accused after explamatioh of his rights elected to
be sworn as awitness on his own behalf, FHHis testimony contains
a recital of his physical disablements - primarily of his feet,
He stated that on 23 December he was unable to proceed with his
company on the march because of foot trouble and tlat he "lagged
behind" and finally dropped out at the crossroads near Colmarbruck.
He then received medical aid and was released for duty. There-
after he spent a night and a day in an empty house while his feet
were healing. He then wandered about aimlessly until he retumed
to his company on 29 December., His feet were then in "good shape"
and he didn't go to the MMedies" (R16,17).

5 a. Charge I and Specification: Substantial evidence
proved that accused's company for a considerable portion of the
months of December 1944 and Januvary 1945 was in continuous pur-
suit of and combat with the eremy. On 23 December, accused's
platoon was under shell fire and was actively engaged with its
opponert s, Luring the course of the march of the company on
that day, mde necessary by its combat duties, 'accused without
authority left his organization and remained absent for six days
during which time he wandered about the neighboring countryside
without any bona fide effort to rejoin his command. The court
was fully justified in its conclusion that accused with knowledge
of the prior combat activities of his platoon and the immediate
prospects of continuous combat duty deliberately left it for the
purpose of avoiding the hazards and perils of battle. His guilt
was proved beyond doubt (CL ETC 5155, Carroll and D'Elia and auth-
orities therein cited).

be. Charge II and Specification: Accused deliberately
and knowingly refused to obey Lieutenant Viallace's order to return
to his platoon on the line., His guilt of this Charge was conclu~
sively proved (CM ETO 5318, Bender; CM ETO 3988, Q'Berry and auth-
orities therein cited), .
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6. The charge sheet shows that accused is 30 years
one month of ages He was inmducted 20 April 1944 at Fort Ben-
Jamin, Farrison, Irdiana, to serve for the duration of the
‘war plus six months, He had no prior service,

7+ The court was legally constituted and had jurisdic-
tion of the person and offenses. No errors injuriously affect-
ing the substantial rights of accused were committed during
the trial. The Board of Review is of tke opinion that the re-
cord of trial is legally sufficient to support the findings of
guilty and the sentence.

8. The pena.lty for desertion in time of war is death or
such other punishment as a court-martial may direct (AW 58). The
Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, should be designated as the place of oonfinement (AW 423
Cir.210, WD, 14 Sept.1943, sec.VI, as amended).

iy Judge Adwcate

]ﬁl/ o O 11’44"‘4501 Judge Advocate

%f Z m /Z, Judge Advocate

7687
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" Branch Office of The Judge Advocate General

with the
EBuropeen Theater of Operations

APO 887

BOARD OF REVIEW NO. 1 15
‘ 2 MAR 1943
Cl1 ETO 7688
UNITED STATES g 80TH INFANTRY DIVISION.
. V. ) Trial by GCM, convened at APO 80,
. ) U, S. Army, 8 February 1945. Sen-

Private STROTHER BUCHANAN )  tence: Dishonorable discharge, total
(35440283), Company K, ) forfeitures and confinement at hard
317th Infantry. % labor for 25 years. Place of con-

finement not designated.

HOLDING by BOARD (F REVIEW NO. 1
RITER, SHERMAM and STEVENS, Judge Advocates

1. The record of trial in the case of ‘the soldier named above
has been eamined by the Board of Review,

2. That accused's unit was in a hazardous tactical position
prior to and on 4 January 1945 at the time he departed from it, is
‘established by the testimony of First Sergeant Frank Dobozy, whose
testimony, in pertinent part is as follows:

"On the 25th of December;we were attack-~
ing and the 26th we were attacking then
we held the ground for a couple of days
and then we went to Feulen for reorgani-
zation and training.

* * »*
On the 4th of Jemuary 1945 the company
moved out approximately one mile north
of Feulen under gecurity and at this

time, Buchanan was mlgssing from his
platoon and when the company moved out,

CONFIDERTIAC
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- I searched the company area and could
not find Private Buchanan" (R7) (Under-
scoring supplied).

The Dictionary of United utates Army Terms (TM 20-205, p.246) defines
tgegcurity" as follows:

. "1, measures taken by a command to pro-
tect 1tself from observation, annoyance,
or surprise, and to obtain freedom of
action for itself. Security includes
measures taken against air, mechanized,
and chemical attacks®,

It thus may be seen that in army terminology Dobozy's testimony indi-
cated that the unit was on the aforementioned dates either in contact
-or imminent contact with the enemy. Accused's unauthorized absence

on 4 January was clearly established by competent and substantial evi-
dence, At this time, the company was moving forward.after a few days
of rest and reorganization. On the basis of the above quoted evidence
the court falrly inferred that accused at the time of his departure
knew the perils and hazards confronting his unit and he absented him-
self with the intent to avoid them (cu ETO 6623, Milner and authorities
therein cited).

3. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review -
is of the opinion that the record of trial 1s legally sufficient to
support the findings of guilty and the sentence.

v 4. The penalty for desertion in time of war is death or such other
punishment as a court-martial may direct (AW 58). By supplemental action,
the Eastern Branch, United States Disciplinary Barracks, Greenhaven, New
York, should be designated as the place of confinement (AW 42; Cir.210,
HD, 14 Sept. 1943, sec.YI, as amended).

Judge Advocate .
.;; 2 S %‘M‘L('M Judge Advocats

: | %M‘/ Z’ %m ﬁ Judge Advocate
- ) d .
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Branch Office of The Judge Advocate General

with the

- Ewropean Theater of Operations

BOARD OF REVIEW NO. 1
CM ETO 7702_

UNITED STATES
Ve

Technical Sergeant VASCO
SHROPSHIRE (34321770),
Company A, 29th Signal Con-
struction Battalion

Nt ! el Mol Nl S Nl N o

APO 887

4 JUN 1047

BRITTANY BASE SECTION, COMMUNICATIONS
Z0NE, EUROPEAN THEATER OF OPERATIONS

Trial by GCM, convened at le Mans,
Sarthe, France, 30 December 194,
Sentence: Dishonorable discharge,
total forfeitures and confinement
at hard labor for life. United
States Penitentiary, Lewiaburg,

_ Pennsylvania.

HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

l. The record of trial in tm case of the aold:.er named above
has been examined by the Board of Review.

tions:

2. Accused was tried upon the following charges and specifica-

CHARGE I: Violation of the 93rd Article of War,

Specification: In that Technical Sergeant Vasco
(MMI) Shropshire, Company A, 29th Signal Con-
struction Battalion did, at Preaux, Orne,
France, on or about 1830 5 September 1944,
with intent to do her bodily harm, commit

an assault upon Madame Irene Cottinet by
shooting at her with a dangerous weapon to

wit, a U.S. Carbine Caliber .30 Ml.

CHARGE II: Violation of the 92nd Article of War.

Specification 1:

In that * * * did, at les Maisons

Neuves, Commume de Preaux (Orne), France, on
or about 1915 5 September 1944, forcibly and
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feloniously, against her will, have camal
knowledge of Madame Lea Francois.

Specification 2: In timt * * * did, at Preaux,
Orme, France, on or about 5 September 1944,
with malice aforethought, willfully, deliber-
atdy, feloniously, unlawfully, and with pre-
meditation kill one Monsieur Edourd Brouard
of Hamean de Beauvais, Commune de Saint Agnan
sur Eure (Orne), a human being by shooting v
him in the chest with a U, S, Carbine Ca.libre )
«30 11,

He pleaded not guilty and, three-fourths of the members of the

court present at the time the vote was taken cohcurring, was found :
guilty of both charges and the specifications thereunder. No evidence
of previous convictions was introduced., Three—fourths of the members
of the court present at the time the vote was taken concurring, he .
was sentenced to be dishonorably discharged the service, to forfeit
all pay and allowances due or to become due, and to be confined at
hard labor, at such place as the reviewing authority may direc¢t for :
life, The reviewing authority approved the sentence, designated

the United States Penitentiary, Lewlsburg, Pennsylvania, as the

place of confinement, and forwarded the record of trial for action
pursuant to Article of War 503, .

3. Prosecution's evidence establishes beyond reasonable doubt
the coomission by a colored American soldier of each of the crimes
charged at the times and places and in the manner alleged in each
specification. His intent to do bodily harm to Madame Cottinet is -
clearly evidenced by the fact that during his lengthy pursuit of her
he fired at her, although unsuccessfully, four times with a carbine
" (Specification, Charge I) (CM ETO 5584, Yancy, and authorities therein
cited). His guilt of the murder of Brouard is established by the
testimony of two eye-witnesses that he fired into a group of thrashers -
as they approached in order to aid Madame Cottinet, and the evidence
that the shot killed Brouard, who was in the group (Specification 2,
Charge II} (CM ETO 5584, Yancy; CM ETO 8166, Williams, and authorities
therein cited)s His guilt of the brutal rape of Madame Francois, who
was menstruating at the time, is proven by her clear testimony, corro-
borated by evidence that there was blood on the soldier!s trousers
thereafter and by medical testimony that the victim had bruises on
her thighs and stomach (Specification 1, Charge II) (Ibid.).

L. The only questions for determination are (a) the identity

of accused as the perpetrator of the crimes amd (b) whether his mental
condition at the time thereof was such as to afford him a defense thereto.

CONFIDENTIALZ =
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(a) Identity is establ::.shed by the following evidencd:

Accused was seen in a vehicle leaving L'Hermiture,
Orne, France, on the way to Preaux, about ten kilometers away, at
about five pm on the day in question (R58,59). He left his bivouac
area, which was about eight to ten miles from the Cottinet farm, the
viecinity of the crimes, in a jeep assigned to him in which, he testi-
fied, was a weapon which he believed belonged to a Sergeant Hart
- (R55,57,66). A jeep, whose markings indicated it was assigned to
accused's company, was parked at the Cottinet house by the guilty
soldier before the crimes (R12,22,39; Pros.Ex.L4), and a recently
fired carbine, which had been issued to Sergeant Hart of accused 's
company, was found in the vicinity of the scene of the crimes on .
the same day (B40). Accused testified he was with "Pvt." Hart in
a cafe at Nogent earlier in the day (R63). An officer of accused's
company testified accused was standing next to the jeep, parked
near the Cottinet farmhouse, when witness arrived there in the
evening after the crimes. Accused's belt was unfastened, his fly
unbuttoned and his trousers stained with blood (R39). Although
Madame Cottinet (R18), Madame Francois (R34), and Raymond Grenechs,
who was also on the scene (R38), could not identify accused in court
as the soldier concerned, each of them identified the soldier at the
Cottinet house after the crimes as the soldier involved in the crimes
(R18,31,37). Also, Fernand Cottinet, the husband of the woman at
vhom the soldier fired, testified that upon request he identified
the guilty soldier at witness' home after the crimes and that he be-
lieved that the accused present in court was the same man (R25). Ac-
cused emphatically protested to the officer above mentioned, when
the latter arrived at the scene, that he had nothing to d with the
crimes (R55), but in his testimony he did not deny his guilt other
than to state that he had no recollection as to anything that trans-
pired during the time of the crimes (R65).

In view of the convincing nature of the foregoing
evidence, the Board of Review is of the opinion that the erroneous
admission in evidence of certain expended cartridge shells, inade-
quately connected with the scene of the crime and with the carbine
used by the culprit, and of hearsay testimony as to the identifica=-
tion and accusation of the soldier at the Cottinet farm by the French
civilians concerned through an interpreter, did not injuriously affect
accused's substantial rights within the purview of Article of War 37
(CM ETO 6193, Parrott et al, and authorities therein cited; CM ETO
5179, Hamlin}. |

(b) The defense introduced the testimony of a psychiatrist
that a person who had been under the continuous and severe mmntal and
physical strain of communications work under enemy fire for almost
three months, a% had accused, and who had imbibed large quantities of
alcohol (accused testified he drank on the day in question one quart
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of calvados, one pint of cognac and over one-half pint of wine
(R63-64)), might, by reason of amnesia, epilepsy or dementia prae-
cox, become so affected mentally as not to be able to know what

he was doing, to discern the difference between right and wrong,

or to adhere to the right; a man in such condition ht commit
rape and murder and not know what he had done (R45-47). No evi-
dence was offered of past history, in accused's case, of epllepsy
or dementia praecox, but he testified that he was not in the habit
"of drinking, and never drank calvados before the day in question.
He stated that as a child he once had a period of ™black-out" (R67).
There was evidence that his eyes were very bright and shiny (R10,18)
ard that he was more excited than drunk (R10,26,35). He was ner- :
vouse, but able to drive without difficulty (R60). The witness who
saw him about five pm of the day in question at L'Hermiture, testi-
fied that he did not seem normal but seemed to be deranged (R58).

"He had a walk which was wholly abnormal.
* % # A German [;hom she had observed in
1940/ * * * had the same way of walking
and the same wild look and vague gaze.
# % * He didn't look so much to be drunk
as he seemed to be crazy" (R59).

Accused testified that his last recollection was when he was drink-
ing in a cafe and that he remembered nothing until "way along during
the night" (Ré5). If this testimony as well as that as to the amount
he drank are to be believed, it is apparent that he was intoxdcated
at the time he was seen by the last mentioned witness and at the
time of the of fenses. The recard is devoid, however, of indication
that his abnormality stemmed from anything other than intoxication
and contains no authentic suggestion that he was insane (Cf: CM ETO
8474, Andoscia). Even assuming, in accused's favor, that he was
"temporarily insane" (a somewhat elusive, paradoxical, and meaningless
term)from intoxication, it would be no defense to the crimes with
which he was charged. The rule is thus stated:

#Insanity resulting from intoxication,

in order to free one from responsibility
for homicide, must be of such a degree

as would render one irresponsible if the
insanity were due to any other cause.
Drunkenness alone, however, is not in-
sanity; to be an absolute defense, the
intoxication must have produced a fixed
mental disease of some duration or per-
manence, and temporary alcoholic insanity,
that is to say, the mental excitement or
frenzy directly caused by wluntary excess-
ive indulgence in intoxicating liquors,
does not exempt one fram responsibility
for a homicide. As sometimes expressed,
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the mental disease must be the remote
effect of intoxication, not the direct
effect, aml must last after the immed-
jate effects of -the intoxication have
passed away" (40 CJS, sec.5d, pp.834-835).

Accused's assault, murder and rape were all committed in execu-
tion of a deliberate, reasoned, logical design to secure sexual
-gratification at all costs. As above indicated (par.3) the
specific intent to do bodily harm to Madame Cottinet in order

to obtain physical -control of her is made manifest by his firing
at her four times while pursuing her, and the cowrt was justifiled
in concluding that his intoxication was not sufficient to destroy
the capacity to entertain such intent (see MCM, 1928, par.l26a,
p.136; CM &TO 3475, Blackwell et al, and authorities therein cited).
Likewise accused's malevolent and malicious act in shooting into
the group of thrashers for the obvious purpose of preventing their
interference with his design, thereby causing Brouard's death, and
the calculated brutality which accompanied his rape of Madame
Francois justified the court in concluding that his general crimin-
al intent to commit both offenses was intensified rather than di-~
minished or removed by his imtoxication. The court's findings of
guilty will therefore not be disturbed by the Board of Review on
appellate review (CM £TO 5561, Holden amd Spencer; CM ETO 5584,
Yancy; CM ETO 5747, Harrison, Jr.; CM ETO 5765, Mack; CM ETO 6229
Creech; CM ETO 7815, Gutierrez; CM ETO 9424, George E. Smith. Jr.j.
The court was not, in view of the evidence, bound to pursue further
the question of accused's sanity. The presumption thereof was un-
rebutted (CM ETO 8474, Andoscia, and authorities therein cited).

5. The charge sheet shows that accused is 32 years three
months of age and was inducted 26 May 1942 at Camp Forrest, Tennessee,
to serve for the duration of the warfdus six months. He had no prior
service.,

6. The court was legally constituted and had jurisdiction
of the person and offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence.

7. The penalty for murder and for rape is death or life im-
prisonment as the court-martial may direct (AW 92). Confinement in
a penitentiary is auhorized upon conviction of rape by Article of
War 42 and sections 278 and 330, Federal Criminal Code (18 USCA 457,
567) and upon conviction of murder by the sams article and sections
275 and 330, Federal Criminal Code (18 USCA 454,567). The designation
of the United States Penitentiary, Lewisburg, Pennsylvania, as the
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place of confinement is proper (Cir.229, WD,

June 1944, sec.IlI,
pars.lb(4), Bb). . .

m /fé | Judge Advocate
/ 7 /4’*‘\/ Judge Advocate
/'C///////.'[ Z Qé:qu.fz, Judge Advocate
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/ ’ " Branch Office of The Judge Advocate General
. . with the -
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 1 177-MAR 1045

CM ETO 7735

UKITED STATEsg 3RD INFANTRY DIVISION
v. ) Trial by GCM, convened at Molsheim,
: ) France, 12 December 1944. Sentence:
Private ED J. BLEDSCE )
(6291973), Company G, )
30th Infantry g

Dishonorable discharge, total for-
feitures and confinement at hard
labor for 50 years. United States
Penitentiary, Lewisburg, Pennsylvania.

 HOLDING by BOARD OF REVIEW NO. 1
RITER, STEVENS and JULIAN, Judge Advocates

K

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2. Accusegi was tried upon the following charges and specifications:
CHARGE I: Violation of the 6lst Article of War.

Specification: In that Private Ed.J. Bledsoe,
Company "G", 30th Infantry, did without proper’
leave, absent himself from his organization,
.then in a corbat area, near Artena, Italy,
from about 31 May 1944 to about 4 June 1944.

' CHARGE II: Violation of the 58th Article of War.

Specification: In that * # % did, at or near Rome,
Italy, on or about 18 June 1944, desert the
service of the United States and did remain
absent in desertion until he was apprehended
in the vicinity of Naples, Italy, about 10
October 1944.

.
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He pleaded not guilty and, all the members of the court present at the
time the vote was taken concurring, was found guilty of both charges and
specifications. No evidence of previous convictions was introduced.
Three-fourths of the members of the court present at the time the vote
was taken concurring, he was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become due,
and to be confined at hard labor, at such place as the reviewlng author-
ity may direct, for 50 years. The reviewing authority approved the
sentence, designated the United States Penitentiary, Lewisburg, Penn-
8ylvania, as the place of confinement, and forwarded the record of trial
for action pursuant to Article of War 50%. :

3. &a. Charge I and Specification: The evidence is clear and
conclusive that accused was absent without leave from his organization
from 31 May 1944 to 4 Jupe 1944 (R7,9; Pros.Ex.A). '

b. Charge II and Specification: Company G, 30th Infantry,
was bivouacked in the environs of Rome, Italy, on 18 June 1944 (R9). °

On that date, without authority, accused absented himself from his
company (R7,9,10; Pros.FX.A). He was apprehended in Naples, Italy,

on 10 October 1944 (R11,12,13; Pros.Ex.C). During his absence his
organization participated in the invasion of France (Pros.Ex.C) (Cf:

CM ETO 7148, Giombetti). He was sbsent from his command for 114 days.
By his own admission he was out of wniform during his absence, which he
spent In Rome and Naples. His guilt of desertion was definitely esteb-
1ished (CM ETO 1629, O'Donnell; CM ETO 7489, Rigsby and authorities
therein cited).

L. The charge sheet shows that accused is 28 years old. He
enlisted 9 February 1939. (His term of service is governed by the
Service Extension Act of 1941). He had no prior service.

5. The court was legally constituted and had jurisdiction of the
person and -offenses. No errors injuriously affecting the substantial
rights of accused were committed during the trlal. The Board of Review
i1s of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence. :

. 6. The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58). Confinement
in a penitentiary is authorized by Article of War 42, The designation
. of the United States Penltentiary, Lewisburg, Pennsylvania, as the
place of confinement is proper (C WD, 8 Jun 1944, sec.lI,
pars.1b(4) and 3b). A

Judge Advocate

Judge Advocate
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Branch Office of The Judge Advocate General

: with the .
Buropean Theater of Operations
4 5 APO 887
BOARD OF REVIEW NO. 2 15MAY 1945 .

Cli ETO 7760

UNITED STATES 95TH INFANTRY DIVISION

Trial by GCN¥, convened at APO
95, United States Army, 11
February 1945.- Sentence:
Dishonorable discharge, total
forfeitures and confinement
at hard labor for life.
Zastern Branch, United States
Disciplinary Barracks, Green-
haven, New York. :

Ve

Private First Class ROBERT
A. VINCENT (33701828),
Company H, 37oth Infantry

Nl el Ml AN NN NI

" HOLDING by BOARD OF REVIEW KO. 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

l. The record of trial in the dase of the soldier
named above has been examined by the Board of Bevigw.

2. Accused was tried upon the following Charge and
Specification: :

CHARGE: Violation of the 58th Article of War.

Specification: In that Private First Class
Robert A. Vincent, Company "H", 378th.
Infantry, d4id, at or near Neu Forweller,

' Germany, while enroute to join his or-
-ganization, on or about 15 December

1944, desert the service of the United
. States by absenting himself without
"proper leave from his place of duty
with intent to avoid hazardous duty,

to wit: Engage in combat with an armed
enenmy, and did rem&iin absent in de-

-—
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- sertion until he was apprehended at
or near lietz, France, on or about

10 January 1945, ’

He pleaded guilty to the Specification except the words
"desert the service of the United States by absenting him-

~ self without proper leave from his place of duty with
intent to aveoid hazardous duty, to wit: Engage in combat
with an armed enemy" and the words, "in desertion", sub-
stituting thercfor the words, "without proper leave absent
himself from his organization', to the excepted words,

not guilty, to the substituted words, guilty; and not gullty
to the Charge, but guilty of a violation of the 61lst Article
of War. Three-fourths of the members of the court present
at the time the vote was taken concurring, he was found
gullty of the Charge and Specification. Evilidence was intro-
duced of one previous ccnviction by summary court for
absence without leave for 23 hours on 28-29 QOctober 1944,

in violation of the 6élst Article of War. Three-fourths

of the members of the court present at the time the vote

was taken concurring, he was sentenced to be dishonorably
discharged the service, to forfeit all ray and allcwances
due or to become due, and to be conflned at hard labor, at:
such place as the reviewing authority may direct, for the
term of his natural life, The reviewing authority approved
the sentence, designated the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place .
of confinement, and forwarded the record of trial for action
pursuant to Article of War 50%. S

3. Evidence for the prosecution was substantlally as
follows:

Accused became a member of Company H, 378th Infantry
about 1 November 1944, About four days later he was placed
on special duty at regimental headguarters for security
patrol military police work (R7-10). On 15 December the
-sergeant in charge of military police regimental platoon,
assembled his men, including accused, and gave them the
information he had received from the company commander that
they were to return to theilr companies and would be loaded
on trucks the next morning. Accused was present the follow-
ing morning and boarded a truck (R7,19) but did not return
to his company (R8-12). On 12 January, he was picked up

in the city of Metz by an officer of the regiment who asked
him if he knew he was absent without leave and told him -
"to get on the truck with me and come back to the organi-
zation, and he came back to the organization" (R13). The
accused sald he had been visiting friends (315). .

coNFDBNTIR ~
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The morning report of accused's organization for 1C °
. January 1945 states . ‘ : '

"Vincent Robert A. 33701828

* * *

. 10 January 1945 -
CORRECTION 8 Jan 45 :
3370128 Vincent Robert A Pfc
dy 504 MOS 504 to missing in
.action since 15 Dec 44 ENM was
last seen when he left Regt Hq to
go to Service Company for Transporta-
tion to Company Area Released from SD
.with Regt Hq as IP on 14 Dec 44
. Dropped from rolls as a Battle Casu-
R alty ‘ '
SHOULD BE
33701628 Vincent Robert A : Pfc
Dy 504 1M0S 504 to AWOL 1100 14
Dec 44 at Neuferweiler Germeny
%k : * *
10 January 1945
WQ 2676
33701828 Vincent Robert A Pfec
Dy 504 MOS 504 AWOL since 1100
14 Dec 44 to arrest in qrs 1200
on 10 Jan 45" (Pros.Ex.A).

On 15 December, the date used in the morning report as the
initial day of absence, the accused's company was "in the
lines" (R10) at Ensdorf and remained in the lines there
for about one week (R10). This was during the crossing
of the Sarr River and fighting was taking place in Ensdorf.
. It was difficult fighting for the company and several
casualties resulted. At the end of the week the company
was pulled back into division reserve (Rll). The company
was short approximately twenty men (R13). .

.4, After his rights were explained to him, accused
elected to be sworn and testified that when he was relieved
from special duty with regimental headqguarters at Neu
Forweiler he went to another small town where the men re-
turning to their companies were to be relocaded on other
trucks, With some other men he stayed in a cellar there

CONFIDENTHL3-
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for a>few’days when all went back excepf twb other soldiers
and accused, who decided

"to get away from the war. I don't know
how they felt about it but I was shaky and
the longer I stayed there the more the idea

. came to me to get away and there is no

other way to get away from the war except
to run-away from it. Mayhe I was scared

- and yellow but I kept thinking more and

more about getting away from it so Silver-
man, Jonsey and I started for lMetz and

left this Service Company area about 23
December, We went past Metz with the 1n-
tention of going Lord only knows where,
Outside of Metz I decided to separate

from them. They were always talking.about
how much trouble we were golng to get into
and I became nervous and decided to go on

" alone., I knew some people in a little

town where I had been before in a little

- town about half way between Metz and Verdun,

the village of Harger and stayed there
about six days and on the seventh day
started to come back Intending to come
back to my company and I came through Metz,.
I got a ride on a mail trudk to Metz and
stopped in Metz for awhile and that's when
I met Lt., Burkett and he advised me that
it would be a good ‘idea if I came back to
my company. Naturally, seeing a chance

to get a ride back I thought it would be

a good thing to get 1n the truck and once
they got started back there would be no
way of my getting off and deserting any
further. I did have intentions of coming
back. I always was sayling I would go to-
morrow and days amounted up into weeks.

- I am glad Lt. Burkett came along and advised

-

. me to go back and the court ‘know the rest"
(RZO 21). . o

. #When we were in this town with Service

Company some of the outfits came in for
supplies and we heard remarks about what -

" CONFIDENTIAL
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- they were doing. I know from officers I
overheard talking when I was standing
guard at the regimental CP that things

" were pretty bad and that 'H' Company was
pretty badly beaten up"(R21)".

"I knew they were naving a hard time., A
lieutenant informed me everyday as liaison
officer of what the regiment was doing
up front" (R21).

The accused further testified that during his absence he
went as far as 50 or 60 miles from where his company was
in the lines, He was in lletz about two and a half weeks
before he met the officer who returned him to his regiment,
e just couldn't get up the courgage to return before

that (R22).

5+ '"Desertion is absence without leave accom-
panied by the intention not to return, or
to avold hazardcus duty, or to shirk im-
portant service" (MCMN, 1928 sec.130a,
p.142; AW 28).

It was necessary herein to prove (a) that accused
absesnted himself without leave and (b) that he 1ntenued at
the ‘time to avoid- hazardous duty.

The undisputed evidence shows and accused admits
both of these essential facts. He was clearly guilty of.
a violation of Article of War 58 (Cl ETO 5287, Pemberton;
ClM ETO 5291, Piantidosi; CM 549, Festa)

6. The charge sheet shows that the accused is 23
years and eight months of age and was inducted without
prior service on 11 September 1943, at Pittsburg, Penn-
sylvania,

« The court was legally constituted and had juris-
diction of the person and offense. No errors injurlously
affecting the substantial rights of accused were committed
_during the trial. The Board of Review 1s of the opimion
that the record is legally sufficient to support the
findings of gullty and the sentence.

- -5 -
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8., The penalty for desertion in time of war is death
or such other punishment as a court-martial may direct
(A% 58). The designation of the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the
place of confinement 1s authorized (AW 42 Cir. 210, WD,
14 Sept. 1943, sec.VI, as amended).

@M&«@wﬂt/ﬁ%a Juége Advoéate

Judge Advocate
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Branch Oftice of The Judge Advocate General

with the :
European Theater of Operationa
AFO 887
' i
BOARD OF REVIEW NO, 1 973 MAR 1945
CM ETO 7764 |
UNITED STATES ) mrammmmvxsm
| | )
A h'ial by GCM convened at Aachen,
: Germany, 7 February 1945, Sentence:
Private First Class ALFONSO Dishonorable discharge, total forfeitures
V. DEL RIO (39723149), )  and confinement at hard labor for life.
_Company C, 120th nfa.ntry ; Eastern Branch, United States isciplimu'y

‘Barracks, Greenhaven, New York,

HOLDING. by BOARD OF REVIEW NO, 1
RITER, STEVENS and JULIAN, Judge Advocates

. " le¢ The record of trial in the case of the soldier na.med above
has been examined by the Board of Review, - |

© 2. Accused was tried upon the folloﬁné charges and "specificationsz
CHARGE I: Violation of the 58th Article of War,

Specification: In that Private First Class Alfonso
V. Del Rio, Company *C" 120th Infantry, did,
at or near Alsdorf, Germany, on or about 28
November 1944, desert the service of the United
States by absenting himself without proper leave
from his place of duty with intent to avoid
hazardous duty: to wit: combat with the enenmy,
and did remain absent in desertion until he sur- :
‘' rendered himself to military authorities at o
Brussels, Belgium, on or about L4 January 1945.

CHARGE II: Violation of the 69th Article of Wer.
Specificationt In that * * * having been duly
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placed in arrest at Malmedy, Belgium,

on or about 16 January 1945, did, at
‘Aywaille, Belgium, on or about 16 Jan-
uary 1945, break his said arrest before
he was set at liberty by proper authority.

CHARGE III: Violation of the élst Article of War.

Specification: In that ¥ # ¥ did, without proper
leave, absent himself from his organizatien at
or near Aywaille, Belgium, from about 16
January,1945 until he surrendered himself
to the military authorities at Liege, Belgium
on or about 17 January 1945.

He pleaded not gullty and, tiwo-thirds of the members of the court
present at the time the vote was taken concurring, was found guilty
of all chargzes and specifications. No evidence of previous con-
victions was introduced. Three-fourths of the members of the court
rresent at the time the vote was taken concurring, he was sentenced
to be dishonorably discharged the service, to forfeit all pay and:
allowances due or to become dus, and to be confined at bhard labor,
at such place as the reviewing authority may direct, for the term
of his natural life. The reviewing authority approved the sentence,
~ designated the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New Icu'k, as the place of confinement, and forwarded

~ the record of trial for action pursuant to Article of War 504.

3. ?roiecutd.on's evidence proved the following facts:

_a. On 27 November 1944, the third platoon of “ompany C}
120th Infantry, was.located in the environs of Alsdorf, -Germany.
(R7,8). It was "dug in" but was under orders to attack the enemy
then stationed in the town at dawn on 28 November (R8,9,10). Accused
was a member of the third squad of the platoon. He had been absent
from his organization, On the evening of 27 November, he was
escorted from the company command post to his platoon lines and
delivered to Staff Sergeant Andrew Bird-in-Ground, the leader of the
first squad (RS8). He remained in the foxhole with Bird-in-Ground
during the night because he could mot be ac¢ommodated in the foxholes
‘of his omn squad. Prior to the attack the next morning, Bird-in-
Ground sent him to his own squad located about five yardes distant
(R9) and thereafter he was mot seen with the platoon (R8,10)., The .
attack was made and Alsdorf was taken by the Americans. Accused was
missing when the assault commenced and after its completion he
could not be found (RS,10). He surrendered himself to military
authorities at Brussels, Belgium, on 4 January 1945 (R12).

b. On 16 Jenuary 1945, accused was brought by the
military police to the command post of Company C, then located near
Malmedy, Belgium (R10). The regimental commander interviewed him

. .
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and he was then placed under arrest by the regimental adjutant
- and was informed of such fact., He was given into the custody
of Private First Class Lee B, Jones (R11l) wio was instructed
to take him in a jeep to the rear., At a point about 20 miles
from the company command post in the vicinity of Ayws.ille
Belgium, -and about five miles short of the destination, a !chatn
on the jeep became loose., Jones stopped and crawled under the
vehicle to remove the chain. While he was thus engaged accused,
without Jones' permission, jumped from the motor vehicle and
disappeared. -He surrendered himself to military authorities

at Id.ege, Balgiun, on 17 January 1945.

be After an axplanation of his rights, aecused elected to
meke an unsworn statement. e asserted that he joined the -
. 30th Infantry in Belgium, He served in the capacities of a first
scout, a rifleman, and a demolition man. He participated in
combat from August to November 1944, and was wounded and .
evacuited, Upon return to his company from the hospital he had
trouble with his wounded leg. He complained to his commanding
-officer but "they were pretty busy, so there wasn't much they
could do for me" (Rl4,15)s He further stated that he did not
desire to remain with his organization nor to return to combat
sssignment as he was afraid of front-line duty (le). He declared:

. "As far as my physical condition, Iam
-Just as able to fight as any other man
in the arxy” (r14). ) .

5. B W&éﬁ-ﬂ‘ Accused. spent the night
of 27 November 1944 in a front-line foxhole. The next morning
immediately prior to the commencement of an attack upon the enemy
by bhis platoon, he left his place of duty without authority and
disappeared. This is substantial evidence from which the court
was fully justified in inferring that he intended when he absented
himself without leave to avoid the perils and hazards of battle
.which he knew were imminent, The case 3s of the same pattern as

and the conclusien is supported b ETO 7500, Metcalf and mggmm,
Q1 ET0 5394, Quinn; CM ETO 5304, _and Weitkampe @ . o
be Charges IT apd TIT and Specificationa: A mere recital

of the facts is all that is necessary to show sccused's guilt of the
offenses charged (CH ETO 6383, m)._

6. The charge sheet shows t.hat. aceused is 20 years four months
of age. He was inhducted 7 Jamuary 1944 at Los Angies, California.
He bad no prior service, .

3
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7. The court was legally constituted and had jurisdiction
of the person and offenses., No errors injuriously affecting the
substantial rights of accused were committed during the trial.
The Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the
sentence,

8. The penalty for desertion in time of war is death
or such other punishment as a court-martial may direct (AW 58).
The designation of the Eatern Branch, United States Disciplin-
ary Barracks, Greenhaven, New York, as the place of confinement is
authorized (AW 42; Cir.210, WD, 14 Sep., 1943, sec.VI, as amended).

. :/:r ) ’
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Branch 0ffice of The Judge Advocate General

with the
Buropean Thester of Operations
APO 887
BOARD OF REVIEW NO. 1 17 MARBAS
CM ETO 7814 K
UNITED STATES ) ; SEINE SECTION, COMMUNICATIONS
) ZONE, EUROPEAN THEATER OF
v. ; _ OPERATIONS
Private LUKE J. HARDIGAN ) - Trial by GCM, convened at Paris,
(32087089), Company C, - ) France, 7 December 1944. Sentence:
39th Infantry ) Dishonorable discharge, total for-
. ) feltures and confinement at hard
) labor for life. United States
; Penitentiary, Lewisburg, Pennsyl-

vania,

_ HOLDING by BOARD OF REVIEW NO, 1
RITER, STEVENS and JULIAN, Judge Advocates

1. The record of trial in the case of the soldier named above
. has been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specifica-
tion:

CHARGE: Violation of the 58th Article of War,

Specification: In that Private Luke J. Hardigan,
Company ®C", 39th Infantry Reglment, European
Theater of Operations, United States Army,

did at APO 9, United States Army, on or about .
27 June 1944, desert the service of the United
States and did remain absent in desertion un-
til apprehended at Paris, France on or about
19 October 1944,

CONFIDELHAL
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He pleaded not guilty and, all of the members of the court present
at the time the vote was taken concurring, was found guilty of the
Charge and Specification. No evidence of previous convictions was
introduced. Three-fourths of the members of the court present at
the time the vote was taken concurring, he was sentenced to be
dishonorably discharged the service, to forfeit all pay and allow-
ances due or to become due, and to be confined at hard labor, at .
such place as the reviewing authority may direct, for the term of
his natvral 1ife, The reviewing authority approved the sentence,
designated the United States Penitentiary, Lewisburg, Pennsylvanie,
as the place of confinement, and forwarded the record of trial for
action pursuant to Article of Wer 50%-.

3. Substantial, uncontradicted evidence, which was corrobo-

rated by accused's extra-judicial voluntary statement and his testi-

. mony at the trial, proved that he was absent without leave from
his company from 27 June 1944 to 19 October 1944 when he was appre-
hended in Paris, France, by the British Militery Police. During
a part of his total absence of 114 days he wore the British battle
dress consisting of tunic and pants, British gaiters and Scotch
Balmoral and was so clad when apprehended. During his absence he

" engaged in a prolonged drunken debauch, He traveled from the
vicinity of Cherbourg to Paris during the course of which journey
he was incarcerated by British authorities., By his own statement
he broke confinemsnt and thereafter wandered aimlessly about the
country begging liquor and food. The court was fully justifiled
in inferring from this evidence that accused intended to absent
himself permanently from the American mllitary service. He was

: guiltg of desertion (CM ETO 7489, igsgx and authorities therein
cited

4Ls The charge sheet shows that accused is 32 years five
months of age. He was inducted 18 April 1941 at Fort Dix, New
Jersey, to serve for the duration of the war plus six months. No
prior service is shown.

5. The court was legally constituted and had jurisdiction
of the person and offense. No errors injuriously affecting the
substantial rights of accused were committed during the trial.
The Board of Review is of the opinion that the record of trial
is legally sufficlent to support the findings of guilty and the
sentence,

6. The‘penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58). Confine-
ment in a penitentiary is authorized by Article of War 42, The

"("\_U:‘; ","'7“7‘”"
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designation of the United States Penlitentiary, Lewisburg, Pennsyl-
vania, as the place of confinement is proper (Cir.229, WD, 8 June
1944, sec.II, pars.lb(4) and 3b). _

M %ti Judge Advocate

A . Judge Advocate

Judge Advocate
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"Branch Office of The Judge Adv'ocate General

with the v
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 1 24 MAR 1845

CM ET0 7815

SEINE SECTION, COMMUNICATIORS
Z0NE, EUROPEAN THEATER OF OPERATIONS

UNITED STATES

Yo .
Trial by GCM, convened at Paris,
France, 21. Novenber 1944. Sen~
tence: Dishonorable discharge,
total forfeitures and confinement
at hard labor for 10 years.
Federal Reformatory, Chillicothe,
Ohio,.

Private RODOLFO M. GI}TIERREZ
(38111739), Company E, 346th
Engineer General Service Regi-
ment

N Vst e el Nt Nl s s ot

. HOLDING by BOARD OF REVIEW NO. 1
. RITER, STEVENS and JULIAN, Judge Advocates

l. The record of trial in the case of the soldier named
above has been examined by the Board of Review.

: 2. Accused was tried upon the <following Charge and Speci-
" fication:

CHARGE: Violation of the 92nd Article of War.

Specification: In that Private Rodolfo M.
Gut.ierrez, Company "E", 346th Engineer
General Service Regment, did, at Ecole ,
des Loges, France, on ar about 4 October
1944, with malice aforethought, willfully,
del iberately, feloniously and unlawfully
and with premeditation kill one Sergeant
Joseph F, Nagy, a human being, by shooting
him with a rifle,

He pleaded not gullty and, three-fourths of the members of the
court present at the time the vote was taken concurring, was

- founrd guilty of the Charge ard Specif ication. Evidence was int ro-
duced of one previous conviction by summary cowt for absence

- 1- -
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without leave for one day in vioclation of tle 6&lst Article of
War. Three-fourths of the members of the court present at the
time the vote was taken concurring, he was sentenced to be dis-
honorably discharged the service, to farfeit all pay and allowe
ances due or to become due, and to be confined at hard labor,
at mach place as the reviewing authority may direct, "for the
rest of his naturel life", The reviewing authority approved
the sentence but reduced the period of confirement to ten years,
designated the Federal Reformatory, Chillicothe, Ohio, as the
place of confinement, anmd forwarded the recard of trial for
action pursuant to Article of War 503.

3. Competent, substart ial evidence for the prosecu-
tion supperts the following factual narrative of the circum-
stances of this homicide:

The accused, deceased, and all aoldiers involved
in this episode were members of Company E, 346th Engineer -
General Service Regiment, On the evening of 4 October 1944 ac-
cused, in company with two fellow soldiers from his company,
visited the French village of Poissy (Department of Seine et
Oise), where he consumed a considerable amount of alcoholic
liquor. He becams intoxicated to an extreme degree but was
able to return afoot to his barracks located about a mile dis-
tant from the village. He was accompanied by one of his drink-
ing companions, Techniclan Fifth Grade Felix Leonard Waleczyke.
Upon reaching the barrack room at about 2330 hours, accused
procured his rifle and held it across his knees as he sat upon
his bed, He expressed his intention of "blowing his topt, .
Walczyk heard this remark and understood it as a suicide .threat,
He approached accused, "asiced him why he wanted to do a thing
like that", took his rifle from him armd carried it to his own
bed (R7-9,11,12,27,28).,

The barrack room, located on the third floor of the
struwcture wherein Company E was cquartered, was a room of greater
length than breadth. In one corner of the room, partition walls
composed of light material had been erected which inclosed a
cubicle of a dimension of about eight feet by eight feet which
was used as a barber shop. The beds - sam of them single tier
anml others double tier - stood with their heads against the slde

walls of the barrack room and extended toward the center of it.
An aisle between the two rows of beds was thereby formed (Rlh;
Pros.Ex.l). The deceased, Sergeant Joseph F., Nagy, slept in a
bed which stood about three or four feet from the barber shop
partition, which faced the main part of the room. One bed, oc-
cupied by Technician Fifth Grade Donald M. Organ, stood between
deceased!s bed and the cubicle partition. On the evening of 4
October the deceased retired about 2330 howrs and apparently fell
asleep immediately (R3L).
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Gutierrez, the accused, remined seated on his bed
after Walczyk took his rifle from him (R8) but finally lay down
without undressing (R28). A short time later he arose and ap-
proached Technicl an Fifth Grade Albert J. D'Agostin, who occupied
the eighth bed from the barber shop, and requested a pencil, Ac-
cused held in his hamds a "V-mail" letter form. When D'Agostin’

-indicated he had no pencil, accused requaested the use of a pen.
D'Agostin inquired "What was he going to write at this time of

night?", Thereupon, without making reply, accused staggered in
the direction of the barber shop (R12,13).

At some time between 2330 and 2400 hours, and about
ten minutes after accused asked D'Agostin for a pencil, the sound
of a rifle shot was heard, which awakened many of the sleeping
mene It was followed abouh 15 seconds later by a second report.
Thirty or 35 seconds passed and third and fourth shots were regis-
tered. The itwo latter shots were in rapid suwccession and the
sound of falling plaster accompanied them (R17,29,34,35). Organ
was awakened by the first shot., He looked in the direction of the
barber shop and saw therein the silhoustte of a man (whom he could
not identify) in a crouched position who held a rifle at approxi-
mately port ams (R34,38). Staff Sergeant Joseph G. Weisaman,
who was awakened by Organ, heard the second shot, Weissman oc-
cupied a bed on the opposite side of the room from those of the
other actors in this tragedy and he was able to loock directly
. through an opening in the partition (R52,53). At that moment,
by the flash of the shot, he saw accused in the barber shop cubi-
cle, He appeared to be standing erect with half his body vislble

(R45,46,51,53).

Sergeant Truman Loggins slept in the fifth bed from
the barber shop partition on the same side of the room as deceased
ard Organ. The first shot awakened him. Between the second and
third shots he heard deceased call for medical assistance (R25).
Sergeant Frank B. Minor occupied the third bed from the barber -
shop partition on the immediate left of deceased. After the
fourth shot was fired, Minor heard deceased exclaim "I am hit"
(R17,18). . Deceased then left his bed and proceeded along the
aisle in the direction opposite to the barber shop to a point
about 20 feet from his bed where he cllapsed (R19,29,38,55).

He died almost immediately. 4 bullet had ertered the right slde
of his chest, had cut or torn one of the large blood vessels
around his hear, "crossed on the middle line to the left; and left
appraximately at the same level of the middle line to the reart,
His death was caused through loss of blood (R5,55). There was a
trail of blood from deceased's bed to the point in the room where
he fell (35:18:29:55)0
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. Aﬂ:er the fourth shot, Weissman and Organ, who had
takan cover underneath beds, arose and entered the barber shop.
" They found accused lying on the floor, face upward, with his
feet toward the exit (fo the barber shop which led into the main
barrack room, He was apparently in an unconscious condition,
Efforts to revive him were in vain, His hands were crossed on

" his chest. A rifle leaned against the wall at accused's right .
hand. He could not have reached it without moving his body. .
Weissman turned on the elestric light in the barber shop, picked
up the rifle and stood it outuido of the cubicle (Mb,k?,Sl,SB,SL).

The accused, in an apparontly unconscious condition
ard with his body limp, was carried to the gwrdhouse by Sergeant
David R. Brown and another soldier, He was placed on a cot where

- he remsined for the night (RA42,57,67). By 0800 hours on the morn-
ing of 5 October he had regained consciousmsss (R57) and, when
interviswed soon thereafter by Captain Leonard Shaw, Exscutive
Officer of the regiment, gave a voluntary statement afjer timaly
motification of his right to remain silent, which was admitted in
evidence without objection (R575 Pros.Ex.6). Ths statement de-
scribed the drinking bout in the village of Poissy in which ac-
cused, Walezyk, and a soldier by the names of Davis engaged on
the night of /4 October; asserted accused's intention to commit .
sulcide; described the episode in the barrack room whsrein Walczyk
took his rifle away .f.rom him; and concluied uiﬁx ths following de-
claration:

upfter Walcyzk snd Changalis finished talking

to me and left me a short time elapsed when
I again picked up snother rifle, cbtained a

_ ¢lip of cartridges from my belt ard went into
the small room with the idea of shooting my-

" self, I placed the rifle perpendicular,
butt on the floor near my feet .and legs and
bent over to put in the clip, then slid back

- the slide but my hand slipped off it and hit
the trigger, The gwn fired past xy head and
I fell to the floor with the gun, I *passed
out' and didn't know the number of shots
fired or where they went, I didn't know I

~ had shot anyone and reminsd wmconsclous until -
about 0800 hours 5 October 194k. I know I was .
drnnk' (Proa.Ex.é). , , _ . '

- The riﬂa diacmred in the barber shnp had been issued _
te Private Fred Davis (R61), whose bed was next to that of accused
(R14). Sergeant David R. Brown entered the barber shop while ac-
cused was prone on the floor. He inspected the rifle found in the
cubicle, He discoversd one cartridge in its breach chamber and

R
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. two cartridges in the clip. He also picked off of the floor

one live round of ammmition (R67,68)s Sergeant Howard L.
Southgate, the sergeant of the gmard, came to the cubicle in

response to a call by Brown (R45,67,68). He found a rifle
exterior to the shop leaning against the mrtition, and hé re- :
ceived from Brown the four cartridges above described (th,h5,67,68).
Southgate asserted three of these cartridges (Pros.Ex.4) were
"misfires" ar cartridges "struck by the firing pin but failed to -
go off —= explode” (R44)e He also picked up from ths floor cart-
ridge cases representing used bullets, While the number of these
cases is not stated, there is an inference in the record that they
were four in number, (The description of Pros.Ex.s in the record
index is "Cartridge clip with eight cartridges®, Weissmsn testi-
fied that "e:.ght rounds were gathered up“ (R48)). (R42,44),

An investigation conducted on the moming of 5 October:

(R56) revealed the existence of bullst holes not existing thereto-
fore as follows: (1) in the ceiling of the main barrack room about
ten feet from the cubicle partition (R58; Pros. Exs.7,9); (2;
the ceiling directly over the barber shop area (R58, Pros.10); (3)
in the wash basin, shattering it and the water faucet (R59; Proa.

Exs,2,8,12); and (4) in the cubicle partition (which faced the main
barrack room) to the right of the wash basin and about 2% feet from
the floor (R37,58; Pros.Exs.2,11). A synchronization of photographs
(Pros.Ex,2 with Pros,Ex,3) (R40) and an allocation of same to Pros,
Ex.l (plan. of third floor of barrack) make it obvious that the bul-
let which struck the wash basin passed through the partition wall
" at a point about trom 23/l to 3 feet above the floor. It must have
passed over Organ's bed and would have struck him had he been in it,
It undoubtedly continued its course and lodged in deceased, who ‘
occupled ths bed next to that of Organ. There is no evidence as to
the target of the projectile which passed througz the partition to
the right of ths basin (R36,37)s -

llajox- Burton P. Grimes, Medical Corps, Chiet, Neuro-~
Psychiatric Sectlon, 48th General Hospital, examined accused on 7
November 1944. He appeared to be responsible mentally; he was not
unusually depressed and his mempry was good, In response to a
hypothetical question propounded by the prosecution, which included
the assumed fact that accused was discovered with his feet extended
in parallel positicn and his hands folded over his chest, the wit-
ness expressed the opinion that if accused were unconscious "it would
seem uhlikely he would get his -hands in a rather formal position®
"(R63=65)s In answer to a hypothetical question propounded by de-
fense counsel (based on a summary of prosecution's evidence),. the
witness expressed the opinion that accused suffered from pathologi-
cal intoxication at the time of the homicide (1165,66). He defined -
pathologj.cal intoxicat.ion thus: A a ~

-5 -

CONFIDENTIAL


http:sU11111.ry
http:mntal.11

(262)

"pPathological intoxication is alcoholie .
Antoxication which results in some

exaggerated behavior as much as an

increased depressive rationalization

which would not be present at other

times.  In other words, the man gives

expression to an extrems degree of un- :
happimess which would not ordinarily - -
be manifest when he was not under the ‘
inrluencc of alcohol® (RéL4). .

There has been purpoeely omitted fro:n the statement.
of facts all reference to the extended testimony in the record
of trial conceming accused's attitude toward the sergeants of
his company and of certain implied threats made by him to in-
fliet bodily injury upon them upon conclusion of his military
service., In view of the theory adopted herein by the Board of
Review with respect to the degz-ee of acwsed's of fense, such
oevidence is immaterial, :

h. Evidence for the defense s\ma.rizes ax rollows°

’ Accnscd, after an explamtion of his rights (R69-70),
elected to be sworn as a witness in his own behalf (R70). He.
testified that he drank cognac in a considerable amount at Polssy
during the evening of 4 October 1944 in company with two ether
soldiers., . They arrived late at camp., He then "had it on pdnd -
% % % to blow xy top * * * I was going to kill myself' (573
obtained a rifle. Walczyk and another soldier, Changalis,. "aay
what I wark to do that for" _Walezyk took the rifle from him and
went to bed. ] S :

"I grabbed hold of anotler rifle, went to the
barber shop room; in there I got hold of the
rifle, opened the bolt, put.the clip in.
-When I put the rifle butt on the floor, lying

- down there this way, put the clip on, some-
thing elipped off, it went off, ¥* * ¥ Some~-
thing slip, maybe my hand hit the trigger,
went off in my face; I guess some concussion
when the rifle went off, I hit the floor.,
From then oan 1 cbn't know nothing what hap-
pensd” (R72) .

He heard only the first siot. He had the idea of suicide "a

couple of times; I was unhappy, don't know what was wrong with
rly mind a couplo of times” (R72). o )

/
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Captain James H, Rankin, Medical Corps, 217th

General Hospital, examined accused on 17 November 1944 (R79).
By the Kent emergency test his mental age was determined to -
be eight years. He is therefore in the moron class. Accused
. informed witness of his sulcidal thoughts after his becoming
intaxicated. Due to his limited intelligence he would displsy
emotional instability, depression, and would react childishly
to situations. In response to a hypothetical question based
on a swmary of the facts involved in the homicide, the wit-
ness expressed the opinion that accused intended to commit
suicide when he entered the barber shop cubicle (R80-82).

Technician Fifth Grade Felix Leonard l&lcm, s
witnesa for the defense, testified that prior to 4 October ac-

cused had never sald to him that he was "going to hlow his top".
Witness was prompted to take accused's rifle from him because .
they had been drinking together and it was unusual to see him
with a rifle on his knees when ordinarily it would stand at the
head of his bed (R85,86),

A Corperal ngﬁ William Sgunders stated that about 2330
hours on 4 October in the company barracks, upon,accused's re-

quest he gave him a pencil (R86). At that time accused did not
hold a piece of paper in his hand, but at a time later in the
evening witre ss removed from accused's pocket a plece of paper
upon which was written the name of accused's mother and her ad-
dress in California. (This document was not introduced in evi-
dence), Witness saw accused in the barber shop after the shoot-
ing. He lay on his back, His right hand was near his head and
his 14ft hand across his stomach, His rifle was on the floor

at his left hand about 1% feet from his body. Weissman picked
it up and leaned it against the wall. Saunders was one of the
men who carried accused to ths gwrdnouse., He was then uncon-
scious and very limp (R87,83). After accused had been removed
from the barber shop, Weissman atruck him in the face with his '
clenched fist - a hlow which brought blood (R88,89).

. 5. Nagy died as the dlirect result of being struck as he
lay in bed by a bullet which was fired through the partition wall
of thes barber shop. The evidence is clear, convimming, and sub-
stantial that the hullet came from a rifle which was manipulated
by accused, who was the only person in the cubicle at the time the
bullet was discharged. No doubt, therefore, can exist as to ac-
cused's responsibility for Nagy's death.’ The serious question |
presented by the record of trial is whether the homicide constitu-
ted murder or & homicide of lesser degree of culpability.

The situation presented by the evidence is controlled
by the rules of law stated as follows:

;-
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"Murder is the unlawful killing of a
‘human being with malice aforethought.
* ¥ % Malice aforethought may exist
when the act is unpremeditated. It
may mean any one or more of the fol-
lowing states of mind preceding or '
coexisting with the act or omission
by which death i3 caused: * * #
knowl edge that the act which causes
death will probahly cause the death
of, ar grievous bodily harm to, any
person, whether such person is the
. person actually killed or not, al-
g tho suwch knowledge is accompanied
"by indi fference whather death or
grievous bodily harm is caused or
not or by a wish that it may not be
_caused" EMCM, 1928, par.ii8a, pp.162-

16L) (Underscoring supplied).

"When an action unlawful in itself was
.dons with deliberation, and with inten-
tion of killing, o inflicting grievous
bodily harm, though the intention be not
directed to any particular person, snd ‘

- death ensues, it will be murder at common
law; though if such an original intention
does not appear, which is matter of fact,
and to be collected from cirdumstances
given in evidence, and the act was done
heedlessly and incautiously, it will be
manslaughter, not accidental death; be-
cause the act uggn which death ensued
was unlewful. Thus if & person breaking
in an unruly horse wilfully ride him
among a crowd of persons, the probabls ‘
danger being great and apparent, aml death
ensue from the viclousness of the animal,
it is murder at common law, If, also, a
man recklessly and maliciously throw from .
a roof into a crowded street, where passen-
gers are constantly passing and repassing,

a heavy piece of timber, calculated to pro=-
duce death to such as it might strike, and
death ensue, the offense is marder at common °
law, It is also murder to kill by firing
maliciously into a crowd, or by maliciously

- putting an obastruction on a railway track.
And upon the same principle, if a man, know-
ing that people are passing along the street, '
maliciously throw a stons likely to kill, or

« 8 -
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shoot over a house or wall with intent to
do serious harm, and one is thereby slain,
it is murder on account of previous malice,
though not di reeted asgainst any particular
individual; it is no excuse that the party
was bent upon mischief gemrally, and not
specially" (1 Wharton's Criminal Law, 12th
Ed., SSCQM}A, pp0683,68£;).

%' If we are mistaken as to thers being evidence
.of appellant's malice towards the deceased
in particular, it is clearly established

that the appellant, without lawful excuse,
intentionally fired the pistol in a room
crowded with persons. If he did this, not
with the design of killing anyone, but for
.his diversion merely killed one of the crowd,
he is guilty of murder. For such condwct
establishes !'general malignity and reckless-
ness of the lives and personal safety of
others, which proceed from a heart void of
Just sense of social duty, and fatally bent
on mischief, And whemever the fatal act is
comnitted deliberately or without adequate
provocation,! the jury has a right to presume
it was done with malice"” (Brown v. Common=-
‘wealth, 13 Ky.L.Rep. 372, 17 S.W. 220, 5 AIR
601#’605)0 : . <

"He recklessly fired his gun into the crowd,
not caring who might suffer from it. A more-
wicked and malicious act could hardly be con-

. ceived.,. The fact that an innocent man was

- the victim of his unlawful conduct makes -
his act the more reprehensible, for it is
entirely beyond the bourds of palliation or
excuse, Maliciously to fire into a crowd,
regardless of consequences, is murder if
death results therefrom” (State v. Young,

50 W.Va., 96, 40 S.E, 334, 5 ALR 605),

&+ The evidence proved beyond all doubt that accused
knew &t the time he entered the barber shop, armed with a rifle
and carrying ammunition, that the barrack room was occupied by
his fellow soldiers and that with few exceptions they were in
bed and many of them were asleep, Regardless of his purpose
or motive, he intentionally fired his rifle into the room,

Three of the shots were aimed in the direction of and among the
msn and one of them killed Nagy. No excuse or prowcation existed.

‘

-9 -
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Under these circumstances he 1s conclusively charged with
‘the knowledge that his indiscriminate shooting into the
roonm of sleeping men would "probably cause the death of,
or grievous bodily harm to" one or more of them, The fact.
that he may not have intended such result offers no pallia-
tion or excuse, From this state of the evidence the court
was fully Jjustified in inferring that he acted with malice
aforethoughts The Board of Review is of the opinion that
swstantial evidence supports the findings of the court
that atcused was guilty of murder (Banks v. State of Texas,

- 21 SW. 217, 5 ALR 600 with annotation at p.603 et seq.;
Amnotation, 23 AIR at p.1554 et 8ed.)e

b. The court resolved againnt accused the conflicts
in the evidence bearing on the issues wiether his intoxlication ~
~was of such degree as to demrlve him of the mental capacity to
possess a general criminal intent or to render him physically
incapacitated to comit the homicidal act. These were essen-
tially questions of fact within the psculiar province of the
court for determimtion. There is swbstantial evidence that
accused's intoxication at the tims of the shooting was not of
such severity as to deprive him of his powers of deliberatioen
and that he did in fact discharge the bullet which killed Nagy.
Such findings are binding on the Board of Review upon appelhto
review (cn E103180, Porter; CM ETO 3932, Kluxdal).

c. Likewise the issue whether accused :I.zrtentionally ‘
fired into the room occupled by sleeping men or whether the shots
weres accldentally di scharged by him was ons of fact for resolu-
tion by the court. By its findings the cowrt indlcated its dis=-
belief that the shots were fired into the barracks accidentally
by accused In the process of an attempt to kill himself, The

- findings in that respect are fully supported by the evidence,
Except for the discharge of the first shot (which undowbtedly
entered the ceiling above the cubicle), accused offered no ex-
planation, He asgsrted he had "passed out?, The fact that the
rifle was thereafter fired three times belies this assertion.
In view of the surrounding facts and circumstances, the finding
of the court on this issue will not be disturbed on appe]late
revisw (CM ETO 3932, Kluxdal, supra).

, 6, The action of the approving authority in reducing the
period of confinerent from life to ten years , while unusual, is
nevertheless legal (SPJGK, CM 241226, Gray, 26 B.R. 239, II Bull,.
JAG 379)e A careful consideration of the evidence by the Board of
Review convinces it that the spproving avthority was fully Justi-
fied in effecting this radical reduction.. While the evidence is
legally sufficient to swstain the findings of accused's guilt of
muxder, the facts and circumstances surrounding the homicide create
a pattern closely resembling that found in cases of wluntary man-
slaughter accompanied by extrems intoxication. There was therefore

-10 -
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presented & situation where justice might well be tempered
with mercy.

7. The charge sheet shows that accused is 24 years 11 .
months of age. He was inducted 22 June 1942 at Fort Sam Houston,
. Texas, to serve for the duration of the war plus six months,

He had no prior service.

8, The court was legally constituted and had jurisdiction
of the person and the offense, No errors injuriously affecting
the swbstantial rights of accused were committed during the
trial. The Board of Review is of the opinion that the record
of trial is legally sufficient to support the findings of
guilty and the sentence,

"9, Confinement in a pemnitentiary is authorized for the
crime of murder by Article of War 42 and sections 275, 330,
Federal Criminal Code (18 USCA 454,567). Prisonsrs, however,

25 years of age and younger and with sentences of not mors than
ten years, will be confined in a Federal correctional institu-
tion or reformatory. The designation of ths Federal Reformtory,
Chillicothe, Chio, as the place of confinement is therefore proper .
(Cir.229, WD, 8 June 1944, sec.II, pars.la(l),Bg, as amended by
Cir.25, WD, 22 Jan 191;5).

-1 -
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Branch Office of The Judge Advocate General '

with the
European Theater of Operations
APQO 887
BOARD OF REVIEW NO. 1 : 21 JUN 1 115

CM ETO 7867

UNITED STATES NORMANDY BASE SECTION, COMMUNICATIONS
ZONE, EUROPEAN THEAT=R OF OPERATIONS
Ve :
Trial by GCif, convened at Granville,
¥anche, France, 27, 28 November 1944.
Sert.ence: To be hanged by the neck

until dead.

Private FRED WESTFIEID

(32774582), 57lst Quarter-
master Rajlhead Company

o S e e P ol

HOLDING by BOARD CF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge advocates

1. The record of trial in the case of the soldier named
above has been ezramined by the Board of Review, and the Board submits
this, its holding, to the Assistant Judge Advocate General in charge
of the Branch Office of The Judge Advocate General with the European
Theater of Operations, .

2. Accused was tried upon the following charges and specifi-
cations: : . )

CHARGE I: Violation of the *92nd Article of War.

Specification 1:" In that Private Fred Vestfield,
571st Quartermaster Railhead Company, did,
at La Basse-Cour, Champcervon, near La Hay
Pesnel, France) on or about 4 August 1944,
with'malice aforethought, willfully, deliber-
- ately, feloniously, unlawfully, and with pre-
meditation, kill one Desire Le Bourgeois, a
ffhuman being, by shooting him with a ca.rblne.

Spec:lficatlon 2: 1In that % 3 ¥ did, at Ia Basse—
7. Cour,.Champcervon, near La Hay Pesnel, France,
-+ on or about’k August 1944, forcibly and
- feloniously, against her will, have carnal
" knovledge of Mme. Julienns Chenu Tainture,
a French woman. '

PQTIF'ENUl-\i -
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CHARGE II: Violation of the 93rd Article of liar.

Specification 1: In that ¥ ¥ ¥ did, at La
Basse-Cour, Champcervon, near La Hay Pesnel,
France, on or about 4 August 1944, with
intent to commit a felony, viz., murder,
comnit an assault upon M. Marcel Dugue,

a French man, by firing a shot at him
with a carbine,

Specification 2: In that * ¥ ¥ did, at la

. Basse-Cour, Cha.mpcervon, near La Hay Pesnel,
France, on or about 4 august 1944, with
intent to commit a felony, viz., murder,
comnit an assault upon M¥me, Aline Malen~
fant, a French woman, by firing a shot at
her with a carbine.

He pleaded not guilty and, all of the members of the court present
at the time the vote was taken concurring, was found guilty of
both charges and the specifications thereunder., No evidence of
previous oonvictions was introduced. All of the members of the
court present at the time the wvote was taken concwrring, he was
sentenced to be hanged by the neck until dead., The reviewing
authority, the Commanding General, Normandy Base Section, European
Theater of Operations, approved the sentence and forwarded the
record of trial for action under Article of War 48, The confim-
ing authority, the Commanding General, “wopean Theater of Opera-
tions, confimed the séntence and withheld the order dlrect.lng
execution thereof pursuant to Article of War 50%.

3. The evidence for the prosecution established the follow-
ing facts:

On the afternoon of 4 Auguwst 1944, between 4:00 and 4:30
pm, a colored American soldier ‘ammed with a rifle appeared at the
farmhouse of Desire Le Bourgeois in the vicinity of Champcervon
about four kilometers from La Hay Pesnel, France, and asked for
cognac. He was not given any (r7,8,9). He then moceeded to an
adjoining farmhouse occupied by Madame Julienne Chenu Taintwre,
where a neighbar, Madame Aline Malenfant, was using the laundry
tank that stood in the courtyard about 50 meters from the Tainture
home. The soldier approached Madame lialenfant and spoke to her,
but .she could not understand him. .He tore a piece from the corner
of a carton of Chesterfield cigarettes he was carrying, wrote on it
and gave it to her, but she did not understand what was written.

He the reupon motioned to her to follow him, showed her his rifle amd
impressed upon her that it was loaded by displaying the bullets that

n'*llr' rnTML _2-
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were in it (R16,17,18). Fearing that he would shoot her if she
refused to comply, she followed him as far as the entrance to
the Le Bourgedis famm, There the soldier pointed to an open
stable, Vhen she realized that he wanted her to enter the
stable, she ran towards the main road to make her escape. The
soldier fired at her and the bullet grazed her head behind

the right ear. She continued running and with her children
reached a camp about 200 to 500 yards avay where American troops
were stationed. There she attempted to report in French what
had happened (R19). Frightened by the sound of the shot,
Madame Tainture, who was inside her house engaged in her house-
work, left the house to ‘join her family out in the field about
200 to 300 meters away. She was intercepted by the soldier,
who seized her and threw her to the ground. She arose and he
threatened her with his rifle and a knife., She attempted to
run away but he overtook her, threw her to the ground again,
raised her dress and tore away the bandage she was wearing
over her mrivate parts. She cried out for help. Her outcries
were heard by deceased, Desire lLe Bourgois, and his farmhand
Marcel Dugue, who were working in the upper part of the field.
They started in her direction and as they came near the scene
of the attack, Dugue saw the negro soldier and Madame Tainture
lying on the ground in a field of buckwheat. The soldier stood
up, moved tovard them, shouted, and gestured at them to leave.
He then aimed his rifle at Dugue, but the rifle failed to work.
Dugue withdrew a few steps and the soldier fired at him and missed.
Dugue threw himself on the ground for cover., Le Bourgeois kept
advancing with his amms raised making signs to the soldier to de-
sist and saying "Comrade, comrade®, The soldier fired at him
and killed him. After Ie Bourgeois had fallen, the soldier
turned his attention once more to the woman, pushed her to the
ground a third time, overcame her resistance, and had sexual
intercowrse with her. He then arose, looked where Le Bourgeois
was lying, and ran away taking the rifle with him (R22-26,28-30).

L4e The foregoing facts were proved by competent and sub-
stantial evidence which was not disputed by the defense. The vital
question in the case is whether accused was the colored American
soldier who cormitted these crimes., Since the evidence tending
to prove his identify is in large measure circumstantial and a sub-
stantial amount of inadmissible hearsay was received, it is neces-
sary to consider in detail all the evidence presented as to the
identity of the criminal.

Roland Fremond testified that he was 14 years of age, -
an apprentice farmer, and made his home with Le Bourgeois. On 4
August 1944 at 4:20 pm he saw and talked with the colored American
soldier who came to the Le Bourgeois farmhouse and asked far cognace.

CONFIDENTIAL ‘
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The soldier wore a field jacket, green trousers, kbaki leggings,
a helmet, and a cartridge belt with canteen, He carried two
bottles, a carton of Chesterfield cigarettes, and a gun. This
witness identified accused in open court with positiveness as
the soldier he saw at the farmhouse, but he based his identifica-
tion on the fact that accused was tall and had a gold tooth.

He admitted that he had failed to identify anyone at identifica-
tion parades held on 5 and 10 August,, K and also stated that the
first time he had ever seen the gold tooth on accused was on

" 10 October when his attention was directed to accused's mouth.
He said he was able to identify accused in the courtroom because
he was alone (R7-15).

Madame Aline Malenfant, L3 years of age, the woman
who was fired upon by the colored American soldier at the entrance
to the Le Bourgeois farm, testified that she saw the soldier com-
ing from the Le Bourgeols farm tovard that of Madame Tainture, at
about 4:00 pm, 4 August, He first spoke to her and then tore a
piece from the comer of the cigarette carton he was carrying,
wrote on it and gave it to her. Although she could not understamd
what was written. She noted that there were two lines of writing
on it. Upon being shown a piece of cardboard (Pros.Ex.1l2) with
two lines of handwriting on it, torn from the corner of a Chester-
field cigarette carton, she said, "It is like the paper, but it was
bigger" and that it was the same kind of paper. She said that ac-
cused might have been thé man who fired upon her, but she-had
failed to idemtify her assailant at all the identification parades
she had attended. lLong after the date of the crime, one colored
soldier alone was brought to her whom she identified as her assail-
ant, and it seemed to her that he was the same person as accused
(H_IS-Z].)- ! '

Yadame Julienne Chenu Tainture, 53 years of age, victim
of the rape, testified that her assailant was carrying cigarettes,
a carbine, and a knife. He wore a "yellow-beige! one-piece suit,
Imnediately after raping her he ran away from the scene tsking
his rifle with him, The rape occurred at 4:15 pm, 4 August., She
went to the American camp twice on 4 August and once again on 5
August to identify the soldier who attacked her. The first time,
she pointed out a soldier but was unable to say it was accused.
She identified no one on the second or third occasion., She "could
not say" that it was accused who raped her and shot Le Bourgeois.
The face of accused was more "restful" than that of her assailant -
who was very rervous. She "could not say" her assailant was drunk
(rR21=27). . -

Yarcel Dugue, 22 years of age, was fired upon by the same
soldier who attacked Madame Tainture and shot Ie Bourgeois. He saw
the negro soldier lying on the ground with Madame Tainture. The
scene was in a field of buckwheat. Although he was about 25 meters
away from the soldier when fired upon, he was unable to recognize
him. The soldier wore a jacket, khaki trousers tied at the bottom,

CDMP‘.Z".E}?IM —
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a cartridge belt, and no leggings. He thought the soldier wore
a helmet, but he saw no canteen., The incidents in the field .
occurred at 4:30 pm, 4 August. He attended an identification
line-up that same day but was unable to :.dentify the soldier
(R28-31).

Staff Sergeant Bdgar C., Lane was a member of a unit
of 13 men attached on 4 August to a railhead unit whose area
was situated about two miles from La Hay Pesnel, On that day, -
possibly between 3:00 and 4:00 pm he heard some shots coming
from the direction of a farmhouse about 200 yards away. A
few minutes later a woman with two childremn arrived at the
unit area. ©She was crying. As she was talking in French he
was unable to understand her. Taking four soldiers with him,
he proceeded to the farmhouse to investigate. They found no
one in the farmyard and continued beyond towards a wooded area.
There they met a soldier coming out of the woods. Lane stopped
him and asked him if he had fired his rifle. The soldier at
first denied that he had done any firing, but when Lane took
the rifle from him and smelled it, he admitted it had been fired
and added that someone had fired in the woods and he had fired
- backs After this explanation, he was handed back his rifle and
left. Lane testified-that the soldier he saw coming out of the
woods had features similar to those of accused, and was as tall,
but that he was not sure it was accused. Iater that same day,
he attended an identification parade at the area of the 571lst
Quartermaster Railhead Company to identify the soldier he saw
coming out of the woods. There were six or seven men in the
line-up. He stopped in front of one of them and asked him if
he were the soldier he had secen coming out of the woods. He
said he was not. Two or three of the men in the line-up were
about the same size, the same complexion, and there was doubt in
his mind., Before he could observe him more closely a disturbance
broke out amorig the members of the company and the identification
was interrupted (R31-35,78-82).

.Corporal Harvey Barnes, one of the four men who accom-
panied Sergeant Lane on the search, corrobarated in substance his
testimony about the soldier who was seen coming out of the woods.

He describedthe soldier as tall s wearing either fatigues or a ohe-
pliece suit., and carrying a carbine. He was not positive of the
soldier's features, and when he attemded the identification parade

with Sergeant Lane, he was not sure of the man he saw there. He
could not swear that accused was the .soldier he saw coming out of

;heswriods and he had never said that accused looked like him (R35-38,
2-85).

Morton S. Klaus_and Roger L. Peters, Agents, Criminal :
Investigation Section, Headquarters, Third Army, testified that on
4 Auvgust, shortly after 8:00 pm they went to the Le Bourgeois farm
to investigate the crimes. Ths entrance to the farm was about 500
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vards from the area of the 571lst Quartermaster Railhead Company. ,
They saw the body of deceased, Le Bourgeois, lying on a table in
the fammhouse. They were taken 300 or 400 yards from the house .
to a field of buckwheat where they were shown the spot where the
rape was said to have occurred. Nearby, where Le Bourgeois was
said to have fallen, there was a pool of blood. About 15 to 20
feet from where the rape had occurred, Peters found an expended
cartridge shell, carbine, caliber .30, Ml (Pros.Ex.l). Klaus
searched the same ground again the following morning and found a
second expended cartridge shell, carbine, caliber .30 ML (Pros.
Ex.2) about ten feet from where the first shell was fourd. The
same morning, he also searched the area near the entrance to the
farm, where Madame Malenfant was said to have been fired upon, -
“and found a third expended shell (Pros.Ex.3) similar to the first
two., On the evening of 4 August at about 9:30, after the first
shell was found, four suspects, all members of the 571lst Quarter-
master Railhead Company, were -assembled in the company area. One

of them was accused. The investigating officer called each man
forward, took the rifle from him and asked him to give the nunber
of his rifle. As each man stated the number, the investi gating
officer and Klaus checked the number on the rifle and as they
were identical the rifle was assumed to belong to the soldier in
each case. The investigating officer then loaded the piece and
fired it. The experded cartridge shell in each instance was picked
up and marked for identification. Accused gave the number of his '
rifle without hesitation and it was the same as the number on the
rifle that was taken from him. Four expended cartridge shells were
thus obtained for puposes of compariso (Pros.Exs.4,5,6,7). Prosecu-
tion Exhibit § was the expended shell fired with the rifle taken
from accused., Specimen handwriting was also obtained from each of
the four suspects (Pros.Exs.8,9,10,11). Prosecution Ixhibit 9 was
written by accused.’ The evidence shells (Pros.Exs.l,2,3), the test
shells (Pros.Exs.4,5,6,7), the specimens of handwriting (Pros.Exs.
8,9,10,11), and the piece of cardboard with hardwriting on it (Pros.
Ex.12), were forwarded to New Scotland Yard, London, England, with

a letter requesting tiat they be examined (R38-50,51-62),

Percy George law, detective inspector at New Scotland Yard,
chief of the photography department, and engaged in criminal photo-
graphy for 19 years, testified that for purposes of comparison he had
made micro-photograrhic enlargements (Pros.Ex.1l4) of merkings made
by the extractor on the periphery of the base of the shells marked
as Prosecutions Exhibits 2 and 5. The enlargement was about 55 times,
‘The markings on these two exhibits appeared similar to him. He did
not photograph the cther shells because he did not find marks on them
that wert similar. He also made enlarged photographs (Pros.Ex,13) of
the piece of cardboard cigarette carton (Pros.Ex,12), and of specimen
handwriting of accused (Pros.Ex.9) (R63-67). : y

Fredericlk Rupert Cherrill was in charge of the Fingerprixit
Bureau and Scientific Section of New Scotland Yard for 26 years. He
- made a special study of handwriting and did handwriting analysis for
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26 years. In his opinion, the. handwriting on the piece of

. ‘cigarette carton was similar to the specimen handwriting of
accused (Pros,Ex.9), but because there was such a small

amount: of ha.rxiwmi;mg on the piece of cardbeard (only the

word "food" was legible he would not go so far as to say :
that they were written by the same person. There was no simi-
larity between the writing on the piece of cardbeard and any.
of the other three speciments. It was more likely that the
writing on the piece of cardboard was done by accused than by
any of the other three., In kis opinion, accused when writing
the specimen (Pros.Ex.9) desired to write in a manner different
from his natural handwrit ing.: This was shown by the hesitancy
with which he made the "f" in his own name, and the "d" in the
word "induct®. It is rare for a man to hesitate or make a mis-
take in writing his own name even if he has a small degree of
education (R67-70) ) :

Robert Churchill of london, a gunmaker, testified that
he has been a gun expert for the iepropolitan Police for -the past
3L years. Police authorities in Zngland have employed him as an
independent expert in all cases requiring expert testimony of this -
nature, . He stulied the swbject for many years. He believed he
was the first to try to identify bullets. In 1925, in America,
Goddard and Waite discovered the comparison microscope, He went
to Amsrica and studied with Goddard. When he returred to England
he tried to perfect methods of identifation. His nams is mentioned
in most books dealing with ballistics. He is acknowledged as an
expert in ballistics in Sngland amd North Ireland. He has been
an expert for the American forces during this war and testified
as an expert before American courts-martial. He made an independ-.
ent and painstaking microscopic examination of the evidence shells -
(Pros.Exs.1,2,3) and the test shells (Pros.Exs./,5,6,7). He found
that the evidence shells matched and he was satisfied that: they
were fired by the same bolthead. He made a direct examination of
each shell under the comparison microscope, He individually com-
pared the evidence shells with the test shells and found that the
evidence shells and test shell, Prosecution Exhihit 5, were all
fired by the same bolthead. They all bore the same extractor marks.
(Pros .Ex. 5 was the test shell fired by the rifle of accused). The
other three test shells (Pros.Exs.,,6,7) were elimimted by the com-
parison. He also examined the striker marks and found nothing about
them that conflicted with his conclusions. The striker marks were
blurred by the rotation of the bolt as it unlocked after the cart- -
ridge was fired and were not a satisfactory source of identification.
It would not be possible for bolts to have identical markings on the
extractor even though they were made in mass production by the same
mnufactuwrer. In addition, he examinsd the micro-photographic en-
largements (Pros.Ex.1l,) of the markings on evidence shell Prosecution
Exhibit 2 and test shell Prosecution uxhibit 5 and fourd them to match
perfectly (R70—76)
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After the prosecution rested, the defense made a
motion for findings of not guilty. The motion was denied (R77).

5. Accused, after his rights were expla.ined to him,
c(elec;.ed to remain silent and the defense offered no evidence
R78

6. a. Murder of Desire Le Bourgeois (Specification 1,
Charge I): .

Murder is the killing of a human being with malice

orethought amd without legal justiﬁ. cation or excuse, The

ice may exist at the time the act is committed and may con-
slst of knowledgs that the act which causes death will probably
cause death or grievous bodily harm (MCM, 1928, par.li8a, pp.
162-164). The law presumes malice where a deadly weapon is used
in & manner likely to and does in fact cause death (1 Wharton's
Criminal Law (12th Ed, 1932), sec.426, pp.654-655), amd an in-
. tent to kill may be inferred from an act of the accused which
manifests a reckless disregard of human life (40 CJS, sec.hl,
P+905, sec.79b, ppe943-94L)s The brutal killing of Le Bourgeois
for the obvious purpose of eliminating his interference with
the satisfaction of the soldier's carmal desires upon Madame
Tainture is established by her testimony armd that of Dugue, both
of whom were eyewitnesses to the shooting and to the fact that
it occurred in the course of the commissioh of the rape upon
the woman., The evidence shows murder without any'doubt (CM £T0
5584, Yancy; CM I‘-TO 8166, Williams; and authorities therein cited)

b. Rape of Yadame Julienne Tainture Lpec:flc ation 2,

Charge I!

/ Rape is the unlawful carnal knowledge of a woman by farce
and without her consent., Any penstration of her genitals is suffi-
cient carral knowledge, whether emission occurs or not. The force
inwlved in the act of penetration is alone sufficient where there
is in fact no consent (MCM, 1928, par.li8b, p.165). The testimony
of the victim, corrobrated by that of Dugue and by her shouting.

“and prompt complaint, establishes the commission of a violent as--
sault upon and penetration of her’ person against her will, and
leaves no doubt as to the guilt of the soldier inwlved of rape
(cM ETO 5363, Skinner; CM ETO 5561, Holden and Spencer; CM ETO
5584, Yancy; CH ETO 8166, Williams). | o

c. Assaults with intent to murder vrcen Marcel Ducuse
and Madame Aline Malenfant (Specifications 1 and 2, Charge II):

. The evidence is clear that the soldier fired deliberately
and directly at each of his intended victims, grazing the woman's
head and missing the man, who attempted to thwart his lustful de-
sign. #ssaults with intent to murder upon both Dugue and Madam
lialenfant are clearly established (CM ETO 2899, Reeves; CM ETO
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4269, Lovelace; Ci ETO 5137, Baldwin).

7. The vital question in this case is the identity of
accused as the perpetrator of the crimes. As the only substan-
tial evidence on the issue of identification is circumstantial,
the following standards of proof, which are well established
in our jurisprudence, must be met if the findings of guilty are
to be sustained., The rules are probably best stated in two
decisions which have frequently been cited by Boards of Review
in their consideration of the legal sufficiency of circumstantial
evidence (see CM ETO 3200, Price%.

In Buntain v. State, 15 Texas Criminal Appeals 490,
the court held that evidence of opportunity to commit a crime
is alone insufficient to uphold a.verdict of guilty. The court
stated: _

"While we may be convinced of the guilt
.of the defendant, we cannot act upon
such conviction unless it is founded
upon evidence which, under the rules
of law, is deemed sufficient to ex-
clude every reasonable hypothesis ex-
cept the one of the defendant 's guilt.
# # % It will not do to sustain con=-

. victions based upon suspicions or in-
adequate testimony. It would be a
dargercus precedent to do so, and would
render precarious the protection which
the law seeks to throw around the lives
and liberties of the citizen.

This deferdant may be, and most probably
is, guilty, as found by the jury, but in

. our opinion the evidence tending to es=
tablish that guilt does not fill the
measure of the law",

In People v. Razezicz (1912), 206 N.Y. 249, 99 N.E. 557,
froof of the deferdant's guilt was largely premised on the circum-
stance that previous to the homicide, which was committed by the
‘use of a bamb, he had exploded a bomb of the same kind, The only
evidence of the defendant's participation in the explosion of the
bomb on the prior occasion was circumstantial. While the proof
of the inculpating circumstances in the instant case is itself
in some measure direct rather than circumstantial, rnevertheless
the principles in the Ragzezicz case are of extreme importante
herein. The New York Court of Appeals confirmed its former hold-
ing in People v. Harris, 136 N.Y. 423, 429, 33 N.E. 65,67, in
which the court used the following language:

ONFIRENTIAL
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A1 that -we should reoquire of circumstan-
.tial evidence is that there shall be posi-
tive proof of the facts from which the
inference of guilt is to be drawn, and
that that inference is the only one which
can reasonably be drawn from those facts",

The court ccntinued‘ih the Razezicz case:

"There is no one fact or series of facts
that point inevitably to the defendant's
guilt. The facts shown by the people
singly and combined are consistent with
the defendant's innocence # ¥ ¥ Circum-
stantial evidence as has been frequently
remarked is unsatisfactory, inconclusive
and dangerous, or satisfactory, conclusive
and safe according as it points to a cer-
tain result, and is not inconsistent (sic)
with any other result or conclusion. ¥# # %

In a criminal case circumstantial evidence
to justify the inference of guilt must ex-
clude to a moral certainty every other
reasonable hypothesis, Circumstantial -
evidence in a criminal case is of no value
© if the circumstances are consistent with
either the hypothesis of innocence or the
hypothesis of guilt; nor is it enough that
the hypothesis of guilt will account for
all the facts proven. Much less does it
afford a just ground for conviction that,
unless a verdict of guilty is returned,
the evidence in the case will leave the
crime shrouded in mystery. ¥ % % The in-
ferences fr:m the facts shown are not *
sufficiently conclusive ¥* % # to exclude
all other inferences and to justify the
Judgment obtained against him Ehe ‘de-"
fendan_t]. The testimony as a whole is
consistent with the defendant's innocence' '
(99 NE at 565-566; underscoring supplied). .

Analysis of the competent evidence srields the following
circumstances pointing to accused as the criminal:

a., Some five hours following the commission of the
‘erimes, accused had in his possession the gun issued to him,
which was shown by ballistics testimony to be the one from
~which were fired the shells found at the scene of the crimes

CONFIDENTIAL
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(see Evans v. Commonwealth (1929), 230 Ky. 411, 19 S.W. (24)
1091, 66 ALR 3603 CM 222443, Lieberher (1942), 13 B.R. 283;
cM 237145, Phillips (1943), 23 B.R. 281, 285; CM 238389, Kin-
caid (1943), 24 B.R. 247,250).

b. All of the crimes were shown to have been com-
mitted by a tall soldier of about the same height as accused.
Sergeant Lane testified also that the soldier he saw coming out
of the woods had features similar to those of accused.

¢, One witness (Roland Fremond) pos:.tively identified
accused at the trial as the colored American soldier who came to )
the Le Bourgeols home at the time in question. His identification,
however, was based upon the fact that accused had a gold tooth,
whose presence he discovered long after the crimes, was tall, and
was the only negro in the courtroom.

d. Three other civilian witnesses (Mesdames Aline
Malenfant and Julienne Tainture and Marcel Dugue), while unable
to identify accused as the culprit, in no manner excluded his
ident ity as such ard Madame Malenfant testified accused might -
have been the man who fired at her. -

e. Expert handwri ting testlmony, as well as visual
compar:.son, tends to show that it was accused who wrote on the
piece of cardboard which he tore from the corner of the cigarette
carton and gave to Madame Malenfant., The specimen which accused
wrote reveals an apparent attempt to dissimulate his true hand-
writing, as indicated by hesitancy in making each of two letters
in his own name on the speciment/ which were present in the only -
legible word in the wrltlng on the cardboard. .

f. There is not one word in the entire record of trial
of explanation or denial of accused's evident connectlon with the
crime, ,

The Board of Review is of the opinion that the faregoing
evidence fails to meet the standard established for . circumstantial
evidence developed in the quoted authorities. The direct testimony
tending to identify accused as the ¢ulprit is highly inconclusive
in mture, So far as the record shows, no person ever unqualifiedly
identified him at any time before or at the trial, even though iden-
tification parades, held shortly after the time of the offenses,
were attended by Fremond, Madame Malenfant, Madame Tainture and
Dugue. Likewise, the endence as to the similaritx between the
handwriting of the guilty soldier and the specimen written by ac=
cused is far from conclusive. The expert expressly testified he
could not say the two writings were by the same person. What ap--
peared to be an attempt to dissimulate accused's true handwriting
may well have been the result of his anxiety and nervousness
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attendant upon the circumstances under which the specimen was
obtained. The fact that the culprit was similar to accused
in height and facial features is as consistent-with innocence
as with guilt. The lack of explanation or denial of accused's
cornection with the crime is purely negative in character. He
had the a.bsolute constitut jonal right. to remain silent, i

The only valid substantial evidence tending to estab-
lish accused's identity is his possession of the lethal weapon
some five howrs after the commission of the offenses. It is
brue that such circumstance raises a strong suspicion and per-
haps even a probability of accused's guilt. OSuch, however, is
not enough, because it is not "sufficient to exclude every rea-
sonable hypothesis except the one of the defendant's guilt®
(Buntain v. State, supra). It is certainly a reasonable infer--
ence that the soldier who committed the crimes did not use his
own carbine. To deny the reasonableness of such hypothesis
would be to close one's eyes to the realities of the situation
among frontier troops in the early stages of the invasion of
continental Europe, where it was a common and natural act for
& soldier to pick up the nearest gun, whether or not it was
the one assigned to him, Such hypothesis moreover is confirmed -
by the readiness with which accused gave the nuzber of his wea-
pon to the investigating officer after it was taken from him,

In short, accused's possession of the lethal weapon, under all
the circumstances, was far short of conclusive evidence of his
guilt. This is not the case of the discovery of a lethal wea-
pon in the possession of a civilian suspect in an orderly commun=-
ity in the United States during stabilized peacetime conditions.
Accused's weapon was the implement of his trade. It was his !
right and duty to have it in his possession.,

ey .

The Board of Review is therefore of the opinion that
the inference of guilt is not the only one which can reasonably
be drawn from the facts disclosed by the record (People v. Raze-
‘zicz, supra). It is a thoroughly reasonable hypothesis under all
the circumstances shown by the record, that a soldier other than
accused appropriated accused's carbine, went to the scene of the
- crimes, and committed them. .The fact that both the prosecution
and the defense failed to adduce evidence pointing to the guilt
of some other soldier cannot be permitted to cure the inconclusive
- nature of the prosecution's circumstantial proof. All the evils
inherent in unsatisfactory circumstantial evidence are present in
this case. To hold the record legally sufficient would therefore
be directly contrary to th® sound and well-established pnnciples
above set forth. v

o The Board of Review takes partlcular nocte of its decisions
in. CM ETO 2686, Brinson and Smith; ' CM ETO 3200, Price; CM ETO 3837,
Bernard W, Smith, and CM ETO 7702, Shropshire. In all of those cases
the circumstantial evidence excluded every reasonable hypothesis ex--
cept that of the accusedt!s guilt.
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8. But apart from the discussion in the preceding paragraph,
the Board of Review is of the opinion that the admission.of certain
patently hearsay testimony as to accused's idertity as the guilty
soldier so prejudiced his substantial rights as to require are-
versal of the comviction,

Over vigorous objection by the defense, the prosecution
was permitted to introduce the testimony of Agent Peters, who was.
not present at the identification line-up at the company bivouac
area, that Sergeant Lane stated to him on the day following the
line-up that he had picked out a certain man (as the man he had
seen coming out of the woqds), but could not tell the name of
accused or of the person he had picked out. FPeters thereupon -
testified that from his own investigation, he knew that the per-
son picked out was accused (R55)., In elaboration he testified
that Lane refused to attend a further ident ification parade at
the company area and stated he was "not going to know anything"
and had '"never seen anything", because at the identification the
troops began to riot and chased Barnes with their carbines, threaten-
ing to kill Lane and his men, Over a month later, Lane told wit-
ness he had picked out the man he had seen coming from the woods
(R56-57). Witness learned that the identification parade was con-
ducted by Lieutenant Frank Carr, who gave him a written report
thereof stating "that Sergeant Lane and Barnes had picked out a
man whom he, Lieuwtenant Carr, identified as Freddie Westfield"
(R58-59). The law member overruled the defense objections on the
theory that

"A witness may testify that such a statement
was made but not for the purpose of proving -

~ the truth of such statement" (see MCM, 1928,
pa.r.llBa, p. .113).

and upon the understanding, as expmssed by the prosecution, that
it was admitted

"For whatever the witness might say and for
whatever value his statement may mean to
the court" (R59).

As hearsay, the testimony was not evidence and was im-
properly admnitted (i(i’, 1928, par.ll3a, p.113; CM ETO 8474, Andoscia).
Even assumning that this highly incriminating statement in Lieutenant
Carr's report was admitted under the guise of impeachment of a sup-
posedly hostile witness, this could not give it any value as evidence
which it did not otherwise possess. The generally recognized rule
denies swstantive evidentiary value to impeaching admissions in -
former inconsistent extrajudicial statements of a witness not a party
to the action (Ellis v. United States (CCA 8th, 1943), 138 F(2d) 612,
and authorities therein cited; Annotation, 133 AIR 1454 et seq.;

CM ETO 4581, Ross). 4s lieutenant Carr was not present as a witness
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availasble for oross-examination with respect to his identification.

of accused as the man picked out by Lane and Barnes, his report,

even had it been offered in evidence, was clearly hearsay. Barnes!
parol testimony as to the contents of the report was definitely

- not the best evidence. Such testimony was thus doubly incompetent.
"Tt4. admission was at least as flagrant an error as the admission

in CM ETO 2625, Pridgen, of a portion of an involuntary confession -

of .the accused under the guise of laying a foundation for his im-

" peachment upon cross-examination. ' The Board of Review there held
that, in the absence of compelling evidence of guilt in the record,
the error was seriously prejudicial to accused's substantial rights
and required tmt the findings of guilty be set aside. Likewise
the fact that the obviously hearsay character of the testimony was
fully demonstrated to the members of the court cannot be held to
lessen its damning effect. It was received under a formal ruling
-0of the law member, as competent evidence. His misapplication of
the rule permitting testimony as to the making of a certain state-
ment, where the fact that it was made is material, was entirely
misleading. His admonition that the statement was admissible but
not for the purpose of proving its truth was not only meaningless
but was inconsistent with the prosecution's statement, which the
law menber adopted, that the statement was admissible for whatever
value it might have for the court. It was the most specific and
positive testimony, even though:legally inadmissible, of accused's
identity as the perpetrator of the erimes. Had lane testified
positively that he identified accused emerging from the woods
shortly after and in the vicinity & the crime, bearing a recently
fired rifle, the case for the prosecution would have been immeasur-
ably strengthened. The prosecution sought to bolster the weakness
of Lane's testimony by resorting to patently incompetent testimony
which the law member admitted over strenuous objections. Such pro-
cedure cannot be condoned in the administration of military Justice.
In definitely linking accused's name to Lane's identification, the
testimony may well have dispelled the court's doubts as to his guilt.
That it injuriously affected accused's substantial rights cannot be
doubted, certainly in view of the inconclusive nature of the competent -
evidence upon the issue of his identity as the guilty soldier (CM ETO
1201, Pheil; CMf ETO 1693, Allen; Ci ETO 2625, Pridgen; CM ETO 3811,

' Kimball and horgan) The Board of Heview is therefore of the opinion
that the findings of guilty must be set aside.,

It follows that the defense motion for findmgs of not
guilty was improperly denied (MCM, 1928, par.7ld, p.56).

. 9. The charge sheet shows that accused is 20 years of a:ge
and was inducted 13 March 1943. No prior service is shown. .

10. The court was legally constituted and.had jurisdiction
of the person and offenses. For the reasons above stated, the Board .
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of Remw is of the opinion that the record of trial is legally
:msufficient to support the ﬁndings of guilty and the sentence.

%ﬂ% Judge Advo;;te
WoZ Bvses s T
W Z W Judge Advocate
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1st Indo

War Department ‘Branch Office of The Judge Advocate General with
the European Theater of Operations. 271 JUN 1945 ~ TC: Command-
1ng General, Zuropean 'Iheater of Operations, 4PO 887, U. S. Army.

‘1. In the case of Prlvate FRED ViZSTFIEID (32774582),. 57lst
Quartemaster Railhead Company, attentlon is invited to the faregoing
holding of the Board of Review that the record of trial is legally
insufficient to support the findings of guilty and the sentence,
which holding is hereby approved.

2, TWhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding, this
indorsement and the recard of trial, which is delivered to you here-
with. The file number of the record in this office is Cif ETO 7867.
For convenience of reference, please place that number in brackets
at the end of the order: (CaI ET0 7867)

Brigadier General United States Amy,
i~ _Agsistant Judge ABvocate General,

( Findings and sentence vacatéd., GCMO 238, ETO, 1 July 1945),

CONFIDENTIAL
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Branch 0ffice of The Judge Advocate Geneféiu
with the
European Theater of Operations
APO 887
BOARD OF 1EVIEW NO. 2 A MAY 1825
CM ETO 7868 ' - .
UNITED STATES g _ 95TH INFANTRY DIVISION
v. ) Trial by GCli, convened at APO
‘ ) 95, U.S. Army, 16 January 1945,
- Private PAUL M. J. KRAMER ) Sentence: Dishonorable dis-
(36950216), Company I, 378th) charge, totalforfeitures and
Infantry ) ~confinement at hard labor for
‘ ) life, Eastern Branch, United
) States Disciplinary Barracks,
) Greenhaven, New York.

HOLDING by BOARD OF REVIEW NO., 2
- VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review and the Board
submits this, its holding, to the Assistant Judge Advocate
General in charge of the Branch Office of The Judge Advocate
General with the European Theater of Operations,

2. Accused was tried upon the following Charge and
Specification.

'CHARGE:' Violation of the 58th Article of War.

Specification: In that Private Paul ¥, J. ,

Kramer, Company "I", 378th Infantry,

did, at or near Ensdorf, Germany, on

or about 9 December 1944, desert the
service of the United States by absent-
ing himself without proper leave from
his organizatlion with intent to avoid
hazardous duty, to wit: Engage in com=-
bat with the enemy in his capacity as

-1 -
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a rifleman, and did remain absent

in desertion until he was apprehended
at Creuzwald, France, on .or about 20
December 1944.

He pleaded not guilty, and all of the members. of the court
present at the time the vote was taken concurring,.was
found guilty of the Charge and guilty of the Specification
except for the words "he was apprehended at Creuzwald,
France", of the excepted words, "not guilty". No evidernce
of previous convictions was introduced. All members of

the court present when the vote was taken concurring, he
was sentenced to be shot to death with musketry. The re-
viewing authority, the Commanding General, 95th Infantry
Division, approved the sentence but recommended that it be
commuted to dishonorable discharge, forfeitures of all pay
and allowances due or to become due and confinement at hard
labor for the term of his natural life, The confirmihg
authority, the Commanding General, European Theater of
Operations confirmed the sentence, but owing to special
circumstances in this case, commuted it as recommended by
the reviewing authority, designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York,
as the place of confinement, and withheld the order directing
the execution of the sentence pursuant to Article of War

50%.

3. Evidence for the prosecution was subétantialiy
as follows: : .

On 9 December 1944, Company I of the 378th Infantry
was engaged in combat in the town of Ensdorf, Germany (R7-10).
In the past the company had been making good progress charac-
terized by long drives and big gains but at Ensdorf they
met what in the words of the company commander (R7-10)
"possibly was the toughest thing we had been up against
yet" (R9). They were under constant fire from artillery
and smaller weapons. "Every street in the area was filled
with snipers and machine guns" (R9,25). At the time the
accused was a rifleman in the third platoon of I Company
(R7,10). He stood guard with his platoon on the night of
8 December (R12) and on the morning of 9 December. -At about
1630 that afternoon the enemy laild down a barrage which
demolished a building across the street and the accused
ran out through the rear of the building ' in which his _
squad was located (R24,25)., He had no authority to leave

-2 -
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(R23,25). The enemy was just ahead, about 100 or 150 yards
away. He ran directly away from the enemy., His squad
leader called to him but "got got around the building"

- (R26). It was standard operating procedure for members

of the squad to report to the squad leader in case of sick-
ness., There was an aid man at the platoon CP. The accused
never complained of sickness (R27). '

. Replacements were unobtainable and eventually the
company became so depleted in the fight that the third
platoon was inactivated and its remaining members were
assigned to the first and second platoons, After his dis-
appearance the accused did not return to his company until
about 20 December after it had withdrawn to the rest area
about 30 miles behind the lines (R7,8,13).

The mofning report for Company i, introduced with-
out objections, lists accused as absent without leave from
0001 on 9 December to OO0l 21 December (R7,8; Pros.Ex.A).

In the rest area accused was interviewed by his
company -commander who explained to him he might remain -
silent and that anything he said could be used against
him, He then asked accused why he had gone absent and the
accused replied, "I was scared" (R7,9). ,

In a signed statement made to the officer investi-
gating the charges, the accused, after being warned of his
rights stated that he did not think he was absent without
leave; that he had actually gone back to have his tonsils
painted by .medical personnel (R29,30; Pros.Ex.B). ~

4, After his rights were expléined to him, accused
elected to remain silent and no evidence was introduced for
the defense (R30). ,

- 5. A guestion requiring consideration is the legal
-effect resulting from the introduction of certain evidence
by the prosecution which strongly indicated that on a pre-
vious occasion the accused had deserted his organization to
avold the hazards of an advance into enemy fire. The inci-
dent occurred about a week before the offense for which
accused was tried. The prosecution contended for the ad-

missibility of the evidence in proof of accused's intent

4

- -3a
CRUSINENTIAL _


http:called.to

GONFIDENTIAL

(288)

at the time he absented himself ,on 9 December. The law
member sustailned the objection of .the defense but much of
the evidence was by that time before the court and there

was no positive warning to disregard it (R10-12). Whether
this particular testimony was admissible appears to be a
close question on which the Boards of Review in this theater
have not expressed an opinion., Nor is it necessary to
express an opinion on the point in this case for, assuming
that the testimony was inadmissible, its injection into the
case should not be allowed to disturb the findings of guilty.
The competent evidence of record compels the conclusion '
that the accused at the time and place alleged deliberately
absented himself without proper leave from his organization
and ran to the rear ‘to avoid the increasing fire of the
enemy, He went back because he was '"scared" (R9,20). The
only conflicting evidence on this point is found in a later
statement by the accused that he went back to have his ton-
sils "painted by the medics" (Pros.Ex.B). Accused's explana-
tion 1s completely unsupported by any other evidence and in
view of the other circumstances 1t carries no convietion,.
The "record contains compelling evidence of accused's guilt®
(CM ETO 3811, Moran, et al.). Accordingly the temporary
admission of evidence tending to prove a prior similar
offense for which the accused was not on trial could not
injuriously affect any substantial right of the accused . .
within the purview of Article of War 37 (Moran, et al, supra).
The findings of gullty were based on evidence too impressive
to have been influenced by the testimony under discussion.
Insofar as it may have affected the severity of the sentence,
both the reviewing and confirming authorities have sought

to effect a readjustment. The confirming authority has
commuted the sentence, as his action explains, because of
the "special circumstances in this case and the recommenda-
tion of the reviewing authority", who in turn based his
recommendation on the youth of accused and "the fact that
irrelevant evidence was received which may have influenced
the court in assessing the extreme penalty".

The Specification on which the accused was brought
to trial alleges that. his desertion was terminated by appre-
hension at Creuzwald, France. The failure to prove the
manner and place of termination as alleged 1s not regarded
as an omission of consequence, "The offense charged was
committed at the moment.accused absented himself without
authority in order to avoid impending hazardous duty" (CM
NATO 2044, (1944) III,Bull.JAG 232). The court made ap-
propriate exception in its finding.

-

4
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6. The charge sheet. shows that the accused is:19 years
four months of age and was inducted 23 February 1944 at Fort
Sheridan, Illinois,. He ‘had no prior service, )

_ 7. The court was legally constituted and had juris-
diction of the person and offense., No errors injuriously
affecting the substantial rights of the accused were com-
mitted during the trial. The Board of Review 1s of the '
opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence as commuted.

-84 The penalty for desertion in time of war is death
or such other punishment as a court-martial may direct.
" The designation of the Eastern Branch, United States Dis-
ciplinary Barracks, Greenhaven, New York, as the place of
confinement 1is proger (AW 42, Cir,.210, WD, 14 Sept. 1943,

sec,VI, as amended
| Wﬁdge Advocate

Judge Advocate

.ra.c Judge Advocate
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War Department, The Branch Office of The Judge Advocate
General with the Buropean Theater of Operations. 4 MAY 1945
T0: Commanding General, European Theater of Operations,

APO 887’ U. S. Armyo . ' :

1, In the case of Private PAUL M. J. KRAMER (36950216),
Company I, 378th Infantry, attention is invited to the
foregoing holding by the Board of Review that the record
of trial is legally sufficient to support the findings of
gullty and the sentence as commuted, which holding is here-

- by approved., Under the provisions of Article of War 50%,
you now have authority to order executlon of the sentence.

: - 2+ When coples of the published order are forwarded:
to this office, they should be accompanied by the foregoirg
holding and this indorsement, The file number of the record
in this office is CM ETO 7868, For convenience of reference,
please place that number in brackets at the end of the

orders (CM ETO 7868) 2

: Qgégggzaéé é?sz2;f7£5 ( ‘

. ) ﬁ:?L.HbNEIL,' :
frigadier General, United States Army,
Assistant Judge Advocate Cenerals

( Sentence as commted ordered executed. GCMO 153, ET0,20 May 1945,)

.
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Branch Office of The Judge Advocate General
with the
- European Theater of Operations
APO 887

BOARD OF REVIEW NO. 1 25 guL 1945 ,

CM ETO 7869

UNITED STATES SEINE SECTION, COMMUNICATICNS ZONE,
) ETROPEAN THEATER OF OPERATIONS

Ve

Trial by GCM, convened at Paris, France,

21,22 November 1944. Sentence as to

each accused: To be hanged by the neck

until dead. '

Privates HORACE G. ADAMS
(38459762)and HUGH L. HARRIS
(13178813), both of 3iLth
Replacement Company, 7lst
Replacement Battalion

v
N’ st Nas” Nt Nt aat et e et

/

HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

1. The record of trial in the case of the soldiers named
above has been examined by the Board of Review, and the Board sub-
mits this, its holding, to the Assistant Judge Advocate General in -
charge of the Branch Office of The Judge Advocate Gergral with the

" .Buropean Theater of Operations.

2.  Accused were tried together with their consent. upon the
following charges and specifications:

ADAMS
CHARGE: Violation of the 92nd Article of War.

Specification: In that Private Horace G. Adams,
Detachmert 71, Ground Forces Replacement :
System, did at %or near Dimancheville, France,
on or about 6 September 1944, forcibly and
feloniously and by putting her in fear ard
against her will have carnal knowledge of
Yvonne Bourbigot. .

ConioiiTial
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HARRIS

- CHARGE: Violation of the 92nd Article of War.

Specificationt In that Private Hugh I. Harris,
Detachment 71, Ground Forces Replacement
System, did at or near Dimancheville,

" France, gn or about 6 September 1944, for-
c¢ibly and feloniously and by putting her
in fear and against her will have carnal
knowledge of Yvonne Bourbigot.

Each accused pleaded not guilty and, more than three-fourths but

less than all of the members of the court present at the time the
votes were taken concurring, each was found guilty of the Charge
and Specification preferred against him. No evidence of previous
convictions was introduced against accused Adams. Evidence was
introduced against accused Harris of one previous conviction e vid-
ertly by special court-martial for absence without leave for 30

days. All of the members of the court present at the time the

vote was taken concurring, each accused was sentenced to be hanged
by the neck until dead. The reviewing authority, the Commanding
General, Seine Section, Communications Zone, European Theater of
Operations, approved the sentence as to each accused and forwarded
the record of trial for action under Article of War 48, The confirm—
ing authority, the Commanding General, Luropean Theater of Operations,
confirmed the sentence as to each accused and withheld the order
directing the execution thereof pursuant to Article of War 50%.

3+ The record states that the court's vote for finding of
guilty as to each accused was by three-fourths of the members present
at the tims thereof (R61-62) and that its wvote for the death sentence
as to-each accused was by all of the members present at the time
thereof. Such votes were cast on 22 November 1944 (R63). The presi-
dent of the court, who had authenticated the record of trial, executed
a certificate dated 5 December 1944 which declared that the court's
vote as to the findings and the sentence of each adcused in the case
was unanimous. As indicated in paragraph 2, supra, the reviewing
authority upon approving the sentences forwarded the record of trial
to the confirming authority for action under Article of War 48. The
confirming authority returned the record to the reviewing aut hority,
pointing out the inconsistency between the record and the above
ment ioned certificate, and stating that in view of the pemalty im-
posed, the certif icate was not acceptable and that the record should
be submitted to the court for revision:in accordance with paragraphs
82 and 87h, Manual for Courts-Martial, 1928, in order to determine
the actal wte upon the findings and in order that the record might
be made to speak the full facts concerning the findings. The review-
ing authority forwarded the record to the president of the court by
first indorsement dated 3 February 1945, thereafter at an undisclosed

date the court (all members present) met and in e¢losed sessionamzﬁedf-h
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and completed the recard by adding, in pertinent part, that

all members did not concur in the findings of guilty of each
accused, but that such findings were with the concurrence of

. more than three-fourths, but less than all, of the members pre-
sent at the time the vote was taken. Thereafter the confirming

- authority confirmed the sentences and, on 27 February 1945, for=-

. warded the record to the Branch Office of The Judge Advocate General
with the European Tneater of Operatlons for action under Article

of War 50%.

On 6 March 1945, the Assistant Jud,ge Advocate General
in charge of said Branch Office returned the record to the Theater
Judge Advocate, Ewropean Theater of Operations, for such further
action as he might deem proper, stating that in view of the advice
_of The Julge Advocate General with respect to the_vote upon findings
in cases wherein the death sentence was imposed 56 the effect that
execution of the death psnalty be not recommended in any case where
the record fails to show affirmatively that findings of guilty were
reached by unanimous vote, pe final decision in the case of
Stout v. Hancock, 146 F (2nd) 741/ and because it was not known °
whether the decision in that case was final, it appeared that the
submission of the record to the Branch Office was premature; stating
further that upon revision proceedings the court took no action with
respect to the sentences; that a situation was presented which im-
pugned by inference the [u.namimou_s] votes vpon the sentences, em- -
phasized by the certificate of the president in conflict with the
record @s to the vote upon the ﬁ.ndingg7 s that the presumption of
correctness of the record was therefore seriously weakened; and sug-
gesting the desirability of the confirming authority retwrning’.
the record to the cowrt for amplification and confirmtion of its
votes upon the sentences. .

o 'Ihe record was again forwarded by the confiming aw hor-
ity to the said Branch Office, pursuant to carrier sheet dated 26
June 1945 from the theater judge advocate, stating that as the War
Department has advised that the decision in the Hancock case has
now become final, the case might now be reviewed under | under Article of
War 504, Meanwhile, on 10 April 1945, the staff judge advocate of
the reviewing authority forwarded to the Branch Office £&r inclusion
in the record certain papers indicating that the president of the
court was of the honest opinion that the vote upon the findings was
unanimous and that the conflict between his certificate of 5 December
1944 and the revision proceedings was due to faulty but untainted
memory; (by affidavits) that three other members of the court be-
lieved the vote on the fin s was unanimous; that four members
believed thetrs was one vote ut of 12/ of not guilty, and that one
menber could not remember whether or not the vote on the findings
was unanimous. The last mentioned eight members all stated that

the vote on the sentences was unanimous, \
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With respect to the vote upon the findings of
guilty, in view of the fact that the Supreme Court of the United
States denied the petitioner's application for writ of certiorari
on 30 April 1945 ( US 3 LEd. ; 65 Sup.Ct. Rep.1086
(1945) and that the time for filing a petition for rehearing in
that court has now expired, the decision of the United States
Circuit Court of Appeals for the Fourth Circuit in Stout v. Han-
cock, 146 F (2nd) 741 (1944) has becoms final. It may now be
considered as settled that the long standing administrative
interpretation of Article of War 43 is correct, viz: that, ex-
cept as to Article of War 82, for violation of which the death
penalty is expressly made mandatory, a two-thirds vote is suffi-
cient for a finding of guilty of any offense, even though the
death penalty is authoriged therefor. Consequently it is im-
material whether or not the findings of guilty herein were by
three-fourths vote of the members of the court or by a greater
fraction or by unanimous vote, as the vote certainly exceeded
the two-thirds required by Article of War 43. Review of this
record by the Board of Review is thus no longer premature., As
to the wte upon the sentences, it sufficiently appears from the
record of trial, the certificate of the president of the court,
and the affidavits of eight of the 12 members thereof, all of
which are consistent, that this vote was unanimous and therefore

. in accordance with Article of Har 43. There appears to be no
occasion to doubt the verity/this statement.

L. Prosecution's evidence was substantially as follows:

. On 5 September 1944, Andre Bourbigot lived with his
wife, Yvonne, and their three chlldren, of whom the youngest was
two years of age, at Dimancheville, loiret, France (R12,37). On
that day the family retired about 9:30 pm and at about 11 pm the
two accused knocked on the door of their house. Bourbigot inquired
who was there and they replied "the police”. He admitted them,
each armmed with a gun, into the house where with the use of a
dictionary they conveyed to the Bourbigots that they (accused)
were friends and wished to stay in the house to protect the in-
mtes from "Boche!" who were hidden in the woods nearby. Accused
slped themselves to some nonalcoholic cider in the kitchen. Neither
was under ths influence of alcohol. Adams conducted Bourbigot
outside to show him vhere the Gemans were hidden, whereupon his
wife followed him because she was afraid when Harris took her by
the arm and directed her to stay in the house (R13-14,21,38,43).
Thereafter accused told tiem to go to bed and they complied, with-
out undressing. One of accused locked the outside kitchen door.

At midnight both accused left the kitchen, entered
the adjoining bedroom, placed themselves at the door amd window
of the room respectively, and pointed their loaded weapons at Bour-
bigot and his wife (Rl4~16, 38-39). One soldier said "zig zig"
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(R24,38). Madame Bourbigot, fearful that they would kill her
husband, picked up her two year old child who had been sleeping

in the room ard stood with him in fromt of her husband to pro-
tect him. Until about 2 am accused endeavored to persuade the

man and woman to return to bed and put the baby to sleep, but

the couple pleaded with them to leave. Accuseds! response was
that they did not understand and they continued to menace their
victims with their weapons (R15, 39). About 2 am Adams approached
Madame Bourbigot and forced her to lie on the bed, placed himself
on top of her, forced her legs apart, and engaged in sexual inter-
course with her against her will (R16-17,25,32,39-40,42). She
testified that she tried to push him away from her (R32) but "I -
was obliged to give in because we were zlways threatered by the
gun" (R17). Meanwhile Harris sat by the door covering the husband
with his gun'and Bowrbigot took the baby, which was frightened,
from his wife and, himself afraid to interfere, sat with it at

the foot of the bed (R16,27,39-41). As soon as Adams completed
the sexual act, Harris took his place, got. on top of the woman,
forced her legs apart and in turn engaged in intercourse with

her against her will (R17-19,32,40). She testified that she like-
wise attempted to push her second assailant off her body (R32)
‘but "I could not'defend myself because he was threatenmg my
husband" (R18). Dwring Harris' intercourse, Adams in his turn
covered the husband with his gun (R17,19,27-28,40). When the .
woman cried, accused "made me shut-up" (RB].). After Harris com-
pleted his sexual act, both accused left the house (R17,40).

At daylight the following morning (6 September),
the Bourbigots complained of the assaults to American authorities
(R31,40). The victim and her husband each recognized accused and
positively .identified them as the assailants both en route to and
at an identification line-up on thet.day (R19-20,40-41, as) Both
also identified the accused in court, (R12 38).

Testimony of a medical officer was stipulated to. the

effect ttnt an examimation of Madame Bourbigot :

'revealed a very aprrehensive, trembling

femle, 34 years old complaining of .

palpitation and nervousness following

an alleged rape about six howrs previous.

Pulse was 86, marked pallor. * ¥ % From

physical and laboratory examinations no

conclusion can be drawn as to the alleged

claim" (R49).

On 6 September each accused voluntarily executed a sworn statement
which substantially accords with the foregoing testimony with respect
to the assaults except that each stated that the Frenchman drank .
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cider with them at his homs, emphasized that they told the
occupants they would not harm them, and omitted reference to
¢ontinued intimidation of them and to nonconsent to the inter-
course (RIJ-S“[&9; Proe.EXS.A,B).

On 22 Novenber (the second day of the trial) each
accused was examined by a psychiatrist who testified that he con-
cluded that neither accused was ihsane or feeble-minded and that
each was mentally competent to dlst:mguish riglt from wrong at
the time of the of fense (R35-36). .

5. Evidence for the defense was substantially as follows:

After accuseds'! rights were explained to them, Harris
elected to take the stand as a witness in his own behalf. He
testified, in material substance, that on the day in question he
and Adams were armed with an ¥-]l rifle and carbine, respectively
(R51). Because it was raining hard, Adams suggested staying at
the house in question. They knocked on the door ard the account.
of the ensuing conversation and everts 'is in substantial agreement
with the prosecution's evidence up to midnight. Harris testified
that at that time they decided to leave and, therefore, entered the
bedroam in oraer to tell the man and woman. They were not invited
there (R53,56,59). The French woman took the weapons away from both
accused (R53) Harris locked the door because the accused did not
want the Bourbigots to go out - "somebody might hear it and think
something was wp" (RS55). The acts of intercourse were thus described:

"Adams then went into bed, and she got in
by herself and Adams went with her. The
frenchman was on this side of me, my left-
hand side. He started saying some french
words like "partie" and started patting
me on the leg. Finally Adams got finished
and he sat on the chair and put on his
shoes and she was still on the bed and
yelled at me, ‘vieni, vieni', and I said,
'take your time, I'm coming, take your
timet. I was taking off my leggins. I
told her I was coming, and she was still
insisting to hurry up. I took off my
right leggin and then my shoes; in fact,

I could not make up my mind to go or not.
Adams said, 'go ahead don't worry'. So,

I went to bed with her. When I got to the
edge of the bed she was sitting sort of
straight up against the pillar and her
dress was up. I got on top of her mean-
while the frenchman and Adams went into
the kitchen and by the time they came back
I was finished., She then grabbed me by
the cheek and kissed me on both cheeks™®
(R53-54). ,

ST
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- Witness used no force on the woman and her dress was already
lifted (R55). He told the man and woman he was not going to
kill them and Adams had no gun while witress was having inter-
- course (R57). The woman said "'return tomorrow?'" and Harris
--sald "no'", The following day the woman identified each ac-
cused as "the two men" (R54), struck Adams on the neck and at-
tempted to strike witness. She again identified them at the
‘line- up (B55). T .

Thereafter a "Lieutenant" said "make a statement®
and that Adams already made one, .

"go might as well quit my lying amd
80 I had to make a statement™ (R55). -

Adams elected to remain silent (R61).

6. a. The officer who secured accuseds' pretrial
statements testified that he warned each of his rights under
Article of War 24 (R45) and each stated he understood them.

He told them they did not have to make a statement but that

‘he "would like to have one", and they had no objections (R46).
"Posaibly" he indicated to one of accused "here is a good

-chance to get it off your chest”. No promises or threats were

. made to either accused, no compulsion was used in commection

- with the statements, and neither accused could have considered
the officer's statement to be an order (R47). Witness at first
stated that he told Harris he had already taken a statement

from Adams, a8 was the case, and then denied this assertion (RL8).
Harris testified, as shown in paragraph 5, supra, that the officer
said "make a statement” and that Adams already made one,

"gso might as well quit:my lying and
so I had to make a statement” (R55).

The issue whether accuseds! statements, which will be treated
arguendo as confessions, were voluntarily given, assuming that
Harris! testimony raised it, was for the cowrt's determination
which will not be disturbed on appellate review because of the
presence in the record of trial of substantial evidence of valun-
tariness (CM ETO 3469, Comnway Green; CM ETO 8581, George; CM ETO
11075, Chesak). Certain it is that the act of informing an ac-
cused that a statement is desired of him does not ipso facto render
the same inwoluntary. Indeed instances are probably rare wherein
an accused volunteers a statement without some solicitation. Thé
issue is always the character and extent of the solicitation, which
here was not sufficiently compulsory to require the court's conclu-
sion of voluntariness to be set aside. ILikewise mere adjurations
to speak the truth are not regarded as sufficient to render state-
ments made in response thereto as involuntary (CM ETO 72, Jacobs
and Farley). The same is true of the advice to Harris that his. co=-

[y
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accused had already made a state,nent (lieIntosh v. State of Nebraska
(1920; .Neb), 12 ALR 798; Cf: Murphy +. United States, 285 F 801
(cca 7, 1923), certiorari denied, (1923) 261 US 617, 67 L.Ed.829).

b. The record shows (Rl) that the trial took place
only four days after the charges were served on accused. In the
absence of objection or motion for continuance and of indication
that any of the substartial rights.of either accused were prejudiced,
the irregularity may be regarded as harmless (CM ETO 8083, Cubley,
and authorities therein cited).

c. After Harris concluded his testimony,Athellaw mem—.
ber stated:

"Any evidence arrested (sic) from the °
.accused Harris which involves the. ac-
cused Adams will not be considered

by the court as against Adams" (R61).

The ruling was clearly erroneous, even by the common law rule under
which each separately indicted accused was a competent witness for
"or against ‘any other separately indicted accused. Such competency
exists under Federal statute (Act. Mar.l6, 1878, c.37; 20 Stat.30;
28 USCA 632) irrespective of whether the accused were separately or
jointly tried (CM ETO 2297, Johnson and Loper, -and authorities
therein cited). The error was, of course, beneficial to accused
Adams,

- d. The testimony as to the extrajudicial identifica- =~
tion of accused by the Bourbigots was admissible (CM ETO 12869, Deliar,
and authorities therein cited). . f

7+, Rape is the unlawful carnal knowledge of a woman by force
and without her consent. Any penetration of her genitals is sufficient
carnal knowledge whether emission ocecurs or not. The force inwolved
in the act of penetration is alone sufficient where there is in fact
no consent (MCM, 1928, par.l48b, p.165). Every consent inwlves sub-
mission, but it does not follow that mere submission involves consent
(52 CJ, sec.26, p.1017), which, however reluctant, negatives rape. But
where the woman is insensible through fright or ceases resistance under
fear, gaged by her own capacity, of death or other great harm, the con-
sumated act is rape (1 ‘iha.rton's Criminal Law (12th Ed., 1932), sec.
701, p-91+2) -

The evidence rresents an all too familiar pattermn of joint
nocturnal invasion of the privacy of a French home and intimidation
of the occupants culminating in joint rape of the woman of the house.
Recapitulation is unnecessary to demonstrate that the intercourse by -
each accused, whose identity is not in issue, with Madame Bourbigot
was obviously effected by terrorization at the point of a gun and force

CovmiDENTIAL
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through mutual aiding and abetting. Even accuseds' pretrial
statememts indicate that one or both pointed their guns at the
woman and her husband. ZXach accused took his lustful turn with
the terror stricken woman while the other guarded the husband
with his weapon. Her testimony as to nonconsent is corroborated
by the presence of her family with her in the nighttime quiet

of their hoge, the cold-bloodedly intimidative pattern of accuseds'
conduct, and medical evidence -of her distraught condition six
hours after the assaults. Accused Harris! testimony, unlike his
pretrial statement and that of his co-accused Adams, asserts that
Madame Bourbigot and her husband each consented to Adams' inter-
¢ourse with her and that the woman actively encouraged Harris to
follow Adams' example and thereafter mgntioned retuming on the
morrow, In view of the prosecution's evidence, including both
accuseds! extrajudicial statements, as well as the other testi-
mony of Harris, the court was fully justified in determining this
factwl issue against accused and in finding them each guilty of
the vile crime of rape (CM ETO 37,40, Sanders et al; CM ETO 3933,
Ferguson and Rorie; CM ETO 4194, Scott; CM ETO 8450, Garries and
Jackson; CM ETO 8837, Wilson; CM ZTO 12662, McDonald; amd authori-
ties cited in those cases). )

. - 8. The charge sheets show that accused Adams is 22 years,
11 months of age and was inducted 4 May 1943 at Fort Sam Houston,
Texas, and that accused Harris is of unknown age (corrected at the
trial to 19 years of age (R63)) and enlisted 23 Febrwary 1942 at
Philadelphia, Pemsylvania. The induction anmi enlistment were to
serve for the duration of the war plus six months. Neither accused
had prior service. .

9. The court was legally constituted and had Jjurisdiction
of the persons and offenses, No errors injuriously affecting the
substantial rights of either accused were committed dwing the trial.
The Board of Review is of the opinion that the record of trial is
legally sufficient as to each accused to support the findings of
guilty and the serntence.

10, The penalty for rape is geath or life imprisonment, as
the court-martial my direct (AW Y &

> 7’1‘*/&‘ _ Judge Advocate
%}; A’\MfA Judge Advocate

£, Juige Advocate
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lst Ind.

War Departmenﬁ, Branch Office of The Judge Advocaté General with

the European Theater of Operations. &Q'HL TO: Commnding
Genoral, United States Forces, Europo u‘:e APO 887, U, S. Army.

1. In the case of Privates HORACE G. ADAMS (38459762)
and HUGH L. HARRIS (13178813), both of 344th Replacement Company,
Tlst Replacemsnt Battalion, attention is invited to the faregoing
" holding by the Board of Review that the record of trial is legally
sufficient as to each accused to support the findings of guilty
and the sentence, which holding is hereby approved. Under the
provisions of Article of War 504, you now have a.uthority to order-
exscution-of the sentences. o .

2. When copies or the pub]iahed_ordora are forwarded to .
this office, they should be acocompanied by the foregoing holding,
this indorsement and the record of trial, which is delivered to
you herewith. The file number of the record in this office is CM
ETO 7869. For conveplence of reference, please place tha.t nunber
in brackets at the end of the order: (cu ETO 7869),.

. . 3+« Should the sentences as impoaed by the court be car-
ried into execution, it is requested that a complete copy of the
proceedings be fumished this office in order tknt its files may
b comnhtg. - -

K. c. McNEIL,
Brigadier Qeneral, United States Army,
ksaistant Judge Ldvooa'« General,

-( Sentence confirmed, but after reconsideration commted to dishonorable
discharge, total forfeitures and confinement for life,
GCMO 316, (Hu'ria) ETO, 4 Aug 1945, )

- GOUTTTENTIAL
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- Branch Office of The-Judge Advocaté General

with the

European Theater of Operations

APO 887

BOARD OF REVIEW NO, 2
CM ETO 7870

UNITED STATES
.
Private WILSON P. BELL

(13030186), 3194th Quarter-
master Service Company

et Nt S bt svast? St Seeee s g

 AMAY 1945

FIRST UNITED STATES ARMY

Trial by GCM, convened at St.
Trond, Belgium, 11 January
1945. Sentence: Dishonorable
discharge, total forfeltures
and confinement at hard labor
for life. United States Peni-

‘tentiary, Lewisburg, Pennsylvania.

HOLDING by BOARD OF REVIEW NO. 2 ,
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater of Opera-

tions.

2. Accused was tried upon the following Charge and Specification:

CHARGEs Violation of the 64th Article of ar.

Specification: In that Private Wilson P. Bell,
‘ Three Thousand One Hundred Ninety-Fourth

Quartermaster Service Company, having re-

ceived a lawful command from Captain lielvin
R. Simpson, his superior officer, to pitch
his tent and get his equipment in order,
did, at Henri-Chapelle, Belgium on or about

"~ 6 November 1944, willfully disobey the same, -

He pleaded not guilty and, all of the members of the court present at

. «l=
_CotrInENTIAL



(302)

the time the vote was taken concurring, was found gullty of the Charge
and Specification. ZEvidence was introduced of one previous conviction
by special court-mantial for absence without leave for eight days in »
violation of Article of War 61, All of the members of the court present
at the time the vote was taken concurring, he was sentenced to be shot
to death with musketry, ' The r eviewing authority, the Commanding General,
First United States Army, approved the sentence, recommended that it be
commited to dishonorable discharge, total forfeitures and confinement at
hard labor for 25 years and that a Federal penitentiary be designated as
the place of confinement, and forwarded the record of trial for action
under Article of Var 48. The confirming authority, the Commanding General,
European Theater of Operations, confirmed the sentence, but owing to
special circumstances in the case and the recommendation for clemency of
the convening authority, commuted it to dishonorable discharge from the
gervice, forfeiture of all pay and allowances due or to become dues, and
confinement at hard labor for the term of his natural life, designated
the United States Penitentliary, Lewlsburg, Pennsylvanla, as the place of
confinement and withheld the order directing execution of the eentence
pursuant to Article of War 50%.

. 3. The evidence presented by the prosecution was substantially a8
follows: .

Captain Melvin R. Simpson was commanding officer of the 3194th
Quartermaster Service Company. On 6 November 1944, at about noon, ace -
cused arrived from a replacement depot to Join the company which was then'.
situated at a cemetery near Henri-Chapelle, Belgium, As a result of in- -
formation he received from the first sergeant, Captain Simpson called ac-
‘cused into his office within 45 minutes after his arrival and inquired -
if he was dissatisfled or was having any trouble, Accused replied that
he was a truck driver and did not like being assigned to a service com-
pany, and that if he, the captain, wanted him to stay he would have to

© place him under guard (R7,8,11). Captain Simpson explained that it was .

" impossible for the Army to assign soldiers to units of their own choosing .
and, thet in time.of war he was required to serve with the unit to which
he was assigned., Accused stated that he did not intend to stay in the
company snd would go ®AWOL",

- Captain Simpson thereupon asked him if he understood the‘Articlee
‘of War and accused replied tzzt he did., The captain had his executive
officer read Article of War to. accused and then gay e
direct order "to pitch his tent, to prepare his equip%é%fﬁr? ﬁéﬁ@t@
to work in the cemetery". He directed a lieutenant and a sergeant to go

‘ out with accused and show him the place where he was to pitch his tent,
and gave accused five minutes to comply with the order. The captain be-
lieved that after Article of War 64 was read to him and the order placed

"~ on such a definite basis, accused would not disobey, Accused left the
- office with the lieutenant and sergeant, but before leaving remarked to

the captain that he would be back without pitching his tent. He wWas conlw

‘_.
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ducted to an area sbout 20 yards from the orderly room where the lieutenhant
pointed out a vacant place and directed him to. dig a foxhole and pitch

his tent. Accused made no effort to comply, but affirmed his intention -
to go to the guardhouse rather.than remain with the company. After stay-
ing in the area sbout five or ten mimutes, the lleutenant reported to

the captain and left for other duties. - Accused returned with the ser-
geant to the captain and informed him "that he had not prepared to pitch

a tent and had not prepared his equipment and further, that he did not '
intend to do so", and that he would not stay in the company. He also
stated that he knew he would be court-martialed but 1f the case came be=-
fore the proper authorities, they would "throw it out™ and eventually
assign him to a unit of his own choice (R8-12). Captain Simpson repeated
the order, Informed himgeain that it was a very serious offense to disobey a
direct order and saild to him that unless he carried out the order he

would be confined in the stockade pending court-martial charges. Accused
replied that he preferred the stockade because sooner or later he would -
?e §esigned to a truck company. The captain placed him in confinement

R9 .

4. Defense counsel stated to the court that he had advised accused
of his rights and that he elected to remain silent. In reply to a ques-
tion by the president of the court, accused asserted that he understood
his rights "thoroughly® (R12). The defense offered no evidence.

- 5. The'evidence clearly proved that,aocused received a lawful com-
mand from his superior officer substantially as alleged and that he will-
fully disobeyed it. The disehedience was sdch as showed an intentional
defiance of authority. The order given to accused related to a military-
duty and was one which Captain Simpson was authorized to give. Although
there was no direct evidence on the point, the facts in evidence fully
warranted the inference that at the time accused received and disobeyed
the order he knew that Captain Simpson was his superior officer. The
order was not one that was to be executed in the future; immediate com-
pliance was obviously. contemplated. The findings:of .guilty of a viocla-
tion of Article of Tar 64 are fully supported by the evidence (LCM, 1928,
par.134b, pp. 148-149, CM ETO 314, Mason; CMl ETO 1232, Baxter). .

~.. 6. The charge sheet shows that accused is 21 years and eight
“months of age and was inducted 19 Nhy 1941 at Holabird, Maryland ' He
had no prior eervice. o _ e

7. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trisl. The Board of Review
is of the opinion that the record of trial is legally sufficient to .
support the findinge of guilty and the Sentence as commuted.

-18.° The penalty for willful disobedience of the lawful command or
euperior officer in time of war is death or such other punishment as

COMTASENTIAL
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the court-martial may direct (AW 64)., Confinement in a penitentiary is
authorized when imposed by way of commutation of a death sentence (AW
42). The designation of the United States Penitentiary, Lewisburg,

' Pennsylvania, as the place of confinement is proper (Cir.229, WD, 8 June

1944, sec.IlI, pars.lb(4), 3b). ‘ .
gD b |
» C"WB””W 7 Judge Advocate
, MM Judge Advocate
o VAR —_—
@2%&/772 hiae Judge Advocate
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War Department, Branch Qffice of The Judgo Advocate Gensral with the

European Theater of Operations, é 1%5 T0t Commanding
General, European Theater of Operatlons, 887 U. S. Army,.

. 1. In the case of Private WILSON P, BELL (13030186), 3194th
Quartermaster Service Company, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence as com-
mited which holding le hereby approved. Under the provisions of -
Article of War 503, you now have authority to crder execution of the
aontence. .

2. TWhen coples of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in thia office is CH ETO

7870, For convenience of meefprence, please place that number in
et ot /.y(CMETO 7870). :

McNEIL, .
Brigadier Generai United States Armr, -
Assistant Judge Advocate General,

( Sen},ence as Gommted ordered executed, GCMO 158, ETO, 21 May 1945,)
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Branch Office of The Judge Advocate General
with the

European Theater of Opers.tions
APQO 887

BOARD OF EEVIHW NO. 2 7 24 APR 1925
Ci ETO 7871

UNITED STATES THIRDUMTEDSTATESAM

Ve Trial by GCM, convened at Na.ncy,
o . France, 9 December 1944. Sentence:
Private GECRGE GREEN, JR., To be hanged by the neck until dead.
(38476751), 998th Quarter- , : '
master Salvage Collecting

Company

Nt Nee? N sl Nsast? N S s?

HOIDING by BOARD OF REVIEY NO. 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

l., The record of trial in the case of the soldier named ,
above has been examined by the Board of Review and the Board submits
‘this, its holding, to the Assistant Judge Advocate General in charge
.of the Branch Office of The Judge Advocate General with the European
Theater of Operations.

2, Accused was tried upon the following Charge and Specifica-
tion: : A

CHARGE: Violation of the 92nd Article of War,

Specification: In that Private George (NMI) Green
Jr, 998th Quartermaster Salvage Collecting
Company, did, at Champigneulles, France
(U838158), on or about 18 November 194k,
with malice aforethought, willfully, deli- -
berately, feloniously, unlawfully, and with
premeditation kill one Corporal Tommie lee
Garrett, a human being by shooting him with
a carbine,

He pleaded not guilty and all of the members of the court present
when the vote was taken concurring, was fourd guilty of the Charge ”
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and Specification. Evidence was introduced of one previous
conviction by summary court for being drunk and disorderly in
‘uniform in a publie place in violation of Article of War 96.
"A11 of the members of the court present when the vote was
taken concurring, he was sentenced to be hanged by the neck -
until dead., The reviewing authority, the Commanding General,
Third United States Army, aspproved the sentence and forwarded
the record of trial for action under Article of War 48. The
confirming authority, the Commanding General, European Theater
of Operatlons, confirmed the sentence and withheld the order
directing the exscution thereof pursuant to Article of War 50%.

3. Evidence presented by the prosecution showed that
accused was a private, 998th Quartermaster Salvage Collecting
Company (R6)e On 18 November 1944 between 0815 and 0830 hours,
Corporal Tommie Lee Garrett, the deceased, and other soldiers
of the 998th Quartermaster Salvage Collecting Company were work-
ing in the salvage warehouse near Champigneulles, France (R7,17-18,
21-22,28-29,34,38-39). Decéased had been sitting on a bench for
about 15 or 20 minutes (R32-33,35), sorting and classi fying "OD"
clothing (R7,35-36). While deceased was leaning over from his ..
sitting position with clothing in his hands (R8,30,36), Technician
Fifth Grade Lawrence R, Jenkins saw accused aiming his carbine,
"sighting it through the peep sight", at deceased (R23,25,26). As
accused was standing in this position, about 10 or 12 feet away,
(R12,24=25,35,37) at an angle from deceased (R23) a shot was heard
and deceased crumpled forward into a pile of clothing (R8,13,24, -
27,35,39). Accused backed up toward the end of the room (R8,26,39)
‘holding his carbine at port arms (Rl4,24,26,39) acting "like he
was hysterical™ (R24). He worked the bolt of the weapon and a round
"jumped® out (R8,13,29,35). A fired cartridge was found about two
and one-half feet from whe re accused was standing (R19). Sergeant
Albert Reynolds took the gun from accused, pulled back the operating
bolt and a new cartridge "jumped" from the chamber (R19,30,39). When
askéd why he fired the shot accused replied "that man drew a knife

-on me" (R8,15,19-20,30). After the shot was.fired another soldier
heard accused remark that he intended to kill Corporal Garrett be-
cause he had "pulled a knife on him" (R24,26-28). Deceased used a
"megs kit" knife in his work which he kept attached to his belt
with a cord but did not have the knife in his hands at the time the
shot was fired (R$-10,21,25,32,33,37). Accused was not seen in the
warehouse that morning until he was observed aiming the gun at de-
ceased, nor did he speak to the latter before firing the carbine
(R33,35)s Deceased had not mentioned the name of accused before he
was shot (R37). ’ , '

’ No previous ill-feeling existed between accused and de- -
ceased (R27,31,40) but at sbout 8:10 that morning Private Thomas
Essex overheard accused remark "that there was someone he was going
to get". When Essex asked who he was referring to, accused replied
that it was none of his business (R18). ) a '
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: After he was shot, deceased "gasped" and then his
body fell limp. He was not breathing shortly thereafter when
placed on a stretcher to be removed to the hospital (R8,25).

One of the scldiers observed that deceased had a wound where

the bullet entered his left side and another wound on his right
side about four inches below the arm pit (R15,17). It was
stipulated between the prosecution, defense counsel ami accused
(R41; Pros.Ex.A) that if Captain Austin P. Boleman, Medical
Corps, was present in court his testimony would be the same as
appears in the Death Certificate and Autopsy Report incorporated
in the stipulation. The report in pertinent part shows that an
autopsy was performed on deceased at 1400 hours 18 November 1944
and that deceased died at 0830 hours from a gunshot enterirgthe
left chest causing perforating wounds of the heart, lungs and
right chest at point of exit (Pros.Ex.A).

Lo The evidencg introduced by the defense was substantially
as follows: .

At about 0730, 18 November 1944, while the men were

cleaning the squad room, deceased asked accused if he had spilled
urine from a container on the floor. Accused answered "yeg but
you don't have to talk so big about it", Deceased then "grabbed"
accused .by the collar and told him he would have to clean it up..
Accused said he would do so and deceased released him and walked
away laughing (R42-44,46~47). According to another soldier pre-
sent, the deceased held an open knife in his hand, by his side,
with his finger on the back of the knife, while telling accused
to clean "it" up but he did not appear to be "mad" (RLL,47,48).°
Deceased "was a pretty big man", larger than accused (R40).
! The platoon sergeant of accused testified that accused
had soldiered under him for about two years; that he never had any
trouble with accused; and that he rated his general character and
efficiency as a soldier as good (R49-51). _

The accused, after his rights as a witness were fully
explained to him, elected to remain silent (R51).

5. The uncomtroverted evidence shéwé thé.t. accused shot
and killed deceased as alleged.

"Murder is the unlawful killing of a human being
.with malice aforethought.

Malice does not necessarily mean hatred or per-

sonal ill-will toward the perseon killed, nor an

' actual intent to take his life, or even to take
: anyone's life, The use of the word 'aforethought!
does not mean that the malice must exist for any .
particular time before commission of the act, or

that the intention to kill must have previously
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existed. It is sufficiemt that it exist
at the time the act is cormitted.  (Clark)

Malice aforethought * ¥ % may mean # % %

an intention to cause the death of, or
grievous bodily harm to any person #* ¥* ¥;
knowledge that the act which causes death
will probably cause the death of, or griev-
ous bodily hamm to, any person, whether such
person is the person actually killed or not,
although such knowledge is accompanied by
indifference whether death or grievous bodily
harm is caused or not * ¥ # 1 (MCM, 1928, par.
148a, p.162-164).

"It is murder, malice being presumed or infer-
red, where death is caused by the intentional
ard unlawful use of a deadly weapon in a deadly.
manner provided in all cases that there are no
circumstances serving to mitigate, excuse, or
justify the act" (CM ETO 3932, Kluxdal)

The evidence shows that while deceased was sitting at
his work the accused entered the room, stood about 12 feet away
from him at an angle, took deliberate aim with his carbine and
- fired a bullet into the body of deceased. In viewing the evidence

introduced for the defense in its most favorable ligit, the only
provocation shown was that about an hour before the shooting de-
ceased grabbed accused by the collar with one hand, and while
holding an open knife at his side told accused he would have to
¢lean up some urine accused had spilled from a can. The evidence
further shows that deceased was not angry when this incident took .
place and immedistely walked away when accused said he would clean
upe. There was no provocation for the commission of the offense

at the time it occurred. Approximately one hour elapsed between
"the time of the incident which the defense relied on as pmvocation
and the time of the killing. .

"o x where sufficient cooling time
~ _elapses between the provocation and the

blow the killing is murder, even if the

passion persists" (MCM, 1928, par.li9a,

pel66).
The evidence is conclusive that deceased did not have a knife in
his hand when shot and was apparently unaware that accused wids in
the room. The killing therefore, cannot be Justified by accused
on the ground that he was acting in self defense. The threat made
by accused that he was going to get someone", followed by the

-L =
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deliberate manner in which he aimed and fired the weapon,

ard his statemernt following the shooting that he intended to
kill deceased shows the necessary element of malice present
to constit ute murder., The evidence fails to disclose any
circumstances serving to mitigate, excuse or justify the act,
The Board of Review is of the opinion that the evidence is
legally sufficient to support tle finding of guilty (CM ETO
7253, Hopper; CM ETO 1941, Battles; CM ETO 3585, Pygate).

. 6. The charge sheet shows that accused is 20 years
and gl x months of age. He was indmted 19 April l9l+3 and had
no prior service, .

7. The court was legally constituted and had jurisdic-
tion of the person and offense, No errors injuriously affecting
the substantial rights of accused were committed during the trial.
The Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sen-
tence,

' 8. The penalty for murder is death or life imprisonment
. as the court-martial may direct (AW 92) _ _

(ON LEAVE) Judge Advocate

Judge Advo eate

LQ,,M Judge Advocate

v
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1st Ind.
War Department, Branch Office of The Jud z‘ge Gereral with
the Europea.n Theater of Operations. TO: Commanding

General, European Theater of Operat:.ons, APO 887, U. S. Army.’

1. In the case of Private GEORGE GREEN, JR (381476751),
998th Quartermaster Salvage Collecting Company, attention is invited
to the foregoing holding by the Board of Eeview that the recard of
tridl is legally sufficient tc support the findings of guilty and
the sentence, which hold is hereby approved. Under the provi-
sions of Artictle of War 503, you now have authority to order execu-
tion of the sentence. :

2. When copies of the published order are forwarded to
this office, they should be accompanied by the foregomg holding, '
this indorsement, and the record of trial which is delivered to you -
herewith, The file number of the record in this office is CM ETO
7871, For convenience of reference, please place that nuber in
brackets at the end of the order: (CM ETO 7871).

3. Should the sentence a® imposed by the cowt and confirmed
by you be carried into execution, it is requested that a full copy of
the proceedings be forwarded to this office in order that its files
may be complete. : 4

s

/Eo C. Mc
Brigadier General, United States Amy,
Assistant Judge Advocate General,.

1 Incl: | ,
Record of Trial.

( Sentence ordered executed, GCMO 129, ETO, 1 Ma¥ 1945,).
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Branch Office of The Judge Advocate General ‘

with.the
Buropean Theater of Operations -

APO 807
CM ETO 7901
UNITED STATES ) - BMWAIIYEASESECTION,CG&IUNI—

. ) CATIONS ZOTE, EUROPEAN THFATER
Ve g CF OPERATIONS

Second Ideutenant WALTER J, ) Trial by GCM, convened at Le Lans, 4
BARFITID (0~270759),.306th ) France, 29 November 194L. - Sentence.
1ilitery Police Tscort Guard % Dismissale o

Company

HOIDING by EOATD OT REVIRN NO, 3
SIEFPER, SHERIAN and TEWEY, Judge Advocates

1. The record of trizl in the case of the officer named above has
been examined by the Board of Review and the Board sibmits this, its hold-
ing, to the Assistant Judge Advocate General in charge of the Branch Office
of The Judge Advocate General with the Puropean Theater of Operationse

2. Accused was tried upon the fo]lowing Charge and Speciﬁcations.
‘CHARSE: Violation of the 96th Article of Yare
‘Spociﬁ.cation 1:  (Finding of not gullty)

Specification 21 In that 2nd lieutenant Walter J, Ba.rﬁeld,
306th Military Police Escort Guard Company,.did, at’
Alencon Prisoner of Wer Enclosure, Damigny, Crne,
France and Thoree Branch, Continental Central Enclosure

- 13-2, between 31 August 1944 and 25 September 194k,
£a3l to disclose to Captain Armand L. Helm, his Com=
manding Officer, that enlisted men of the 306th '
131itary Police Escort Guerd Company were viclating
a campany order prohibiting them from sending home
money in an amount in excess of their pay, plus .-

. £ifty percent, when he, the.said 1st Lieutenant - -
‘Walter J. Barfleld, knew about 140 enlisted men o.f
&ze satd compary were violating sa:i.d ordar. .

OOHHDEN'TIAL-
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H pleaded not guilty and was found not guilty of Specification 1, and
gallty of Specification 2 and the Charge, No evlidence of previous convice -
tions was introduced, He was sentenced to be dismissed the service and to
pay the United States a fine of £5,000,.  The reviewing suthority, the Com-
nanding General, Brittany Base Section, Commnications Zone, Furopean
Theater of Operations, approved only so much of the sentence as provides
for dismissal and forwarded the record of trial for action under Article

of War 18, The confiming authority, the Commanding. General, Turopeaa
Theater of Operations, confimmed the sentence as modified and spproved, though'
deseribing it inadequate punishment for an officer guilty of such calculdted
misconduct, and withheld t’“e order directinb execution of the sentence pur-
- suent to Article of War 50%.

: 3+ The prosecution's evidence as rega.rds Speciﬁ.catlon 2 of the
Charge is sumarized &8 followsse

~ In July 1944 accused was the administrative officer of the 306th
Hilitary Police Escort Guard Company, then stationed at Foucarville, France,
_ and under the command of Captain Armsnd L, Helm, Corps of Mili ary Police.
(R17-18). In connectifon with his duties.of censoring mail of the enlisted.
men in the company, accused observed that certain men were sending home large
sums of money, He therefore conferred with Czptain Helm regarding this mat-
- %er and as a result of their conversation a notice was placed on the company
‘bulletin board on or a2bout 15 July 1944 which read, according to Czptain
Helm's testimonys:s ®No member of this command will send home an amount of
money during the month in excess of his pay plus 507%(R18,19,23)s However,
he could not "swear as to the whole contents of that.order", remembered
"nothing whatsoever about time being in the order" (R53) e.nd it contained
"™no limitation, sir, to the best of my knowledge and belief, as to the
place® (B5L)e There were no original coples of this order extant, The
company.moved from Foucarville about 16 August 19LL (R16) and from 31 .
August to 2L September was stationed at Alencon, France (R20), during which
period accused was the executive and postal officer of the company {225,30).
He cemsored mail and passed on lications for postal money orders. (r27,36).
638 spplications totalling 3&9,1@, filed im APO 58, U.S. Army, were identi-
fied and recelved in evidence without objection. It was mot established by.
whom or the dates on which these were sent (R25,29; Pros.m.B). Two enlisted
men of the company sent during September the amounts of $1,200 ang £1,°550°
respectively (R37,38)s Accused did not dsclose to Captain Helm tRat the
men of the campany were sending home such large sums of money, Accused
made a voluntary statement on L October 19LL to Major Leslie ', Boyer,’
Inspector General 's Department, invwhich he admitted that betirecen 1 September
and 21 September he bought money -orders which he indicated were payable "to
2 bank end other persons®™ im the amount of sproximately ,,»5,1;30, that he.
obta.med most of this money by gmbling and that .

L3

r

"I have previously stated that- I cengor
money orders for more than time end a
half, sir, end also that I pass mon
ordars because the men told me [tbeﬁ

CONFIDENTAE
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either won it gambling or buying
and celling watches. # % 3% I am
fully eware that I violated the
. -company. order by letting money |
: orders go through" (R9; Pros.ix.Noe2).

< L. kﬁ.er veing warned of his rights, accused testiﬁed that he
conferred with Captain Helm sbout drafting an order restficting the amount

" of money the men of the company mizht send home, thatwhile the company

was at Foucarville, France, such order was issued that Mwhile at that # * #
station®" the men of the company would not send home money in excess of
their pay plus 50%e At their new location after 1 Scpiember he took it
upon ‘himself, without consulting Captaim ielm, to zccept money orders, He
was second in cormend and Captain llelm practically left the administration
of the company to him (Bu6,L7)e. ile admitted telling Major Boyer that he
violated 2 company order (Rh?, ros.-;.2,Q95), tut this happened because
the llajor was abrupt and overbearing and did not give him time to get the
full meaning of the questions whaich were more or less "leading® (R!;B).

He did-not consider that the order continued in effect.after the company
left Foucarville (RLG=hT)e

First Lieutenant Tilliem A Hannon of accused!s coumpany test:.fied
that the order &s regards sending roney home read "enlisted men of this com=
mand ‘will not send money home in excess of the pay.plus 507 while at this
camp” (R30-31)e That such order was eSfective only at the camp & Foucar-

of agcused!s companyes The defense offered to proda.ce several other witnesses
who would testify in the same manner and the president announced,  after
conferring with the law member, "o need to call them" (R39)e

Captain Carl Patrick, 286th !ilitary ‘Police Company, Captain,
Thomes W, Buchanan, 630th ilitary Police Escort Guard Company, and Captain -
Helm a1l testified to accused!s good reputation for, honesty and integrity -
(R39-h0,hl-h2,h3—hh). :

5. This case was referred for trial on 23 Novemb.r 19&& to t com't

i

of General Orders No.66, Headquarters Communications Zone, Burppesn Theater
of Oparstions, 30 November 19L) accomplishing the indicated changes or

par.l, BOTJAG, 8 Feb.l9LL). R

. The large sums of money obtaxned by enlisted men und. accusod in
July 194k demonstrated the need for Ceptain Helm!s ordsr of:15 July 1Skl to

- discourage probably illegal practices. Captain Halm!s testimony did mot -
.- clearTy and positively show thai his erder of 15 July 15LL was unlimited " a8
" to time and place, while accused!s testimony and that of defense witnesses

was to the effect that the order. applied only at the camp in Fouca.r*}ia., :

ville was the testimony also of I'irst Scrgeant James B. Yane (R3lL), Corporal
. Lamrence B, McCollister (R35-36) and Corporal John %. Balog (337-38), a1l

apbointed by the Commanding General, Loire Section, and the action was dgned :
13 January 1945 by the Commanding General, Brittauy Base Section,” R.copy -

4

 merging of commands should have been s.ttached to the rscord. (Mll.Jus. c:!.f.2,
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However, accused!s voluntary conlession to ligjor Boyer that he was fully -
aware he violated the company order strengthened measurably Captzin Helm!s
“testimony as to the unlimited effect of the order, Thather or not such .
order contimued im effect in September 19l as indicated by the prosecu=
tion or terminated upon the company'!s departure from Foucarville was a
question which the court resolved against accused, and in view of all the
eviégence its findings will not be disturbed by the Board of Review (CM ETO
10 Stratton; Cli 10 1901, liranda; CII ETO 3937, Bigrow snd cases therein
citec’i CiI ST0 5561, Holden nd Spencer)s The oox,lrt's findings of guilty
are supported by substantial evidence which showed an intentional and cal- .
culated evasion by accused of duties required of him and this was conduct
to the prejudice of good order and militery discipline within the meaning
of Article of Var 96 (Tfmthrop's Military Law and Precedents (Repn.nt,
1920)' P0722).

7o The charge sheet shows that accused is 36 years and one month
of age.s He was a second lieutenant, Officers Reserve Corps from 10 July
1930 to 30 May 1940 and entered on active duty 1L August 19L2 with commis-
sion as second lieutenant, effective 31 July 19L2,

8. The court was legally constituted and had jurisdiction of the
person and offenses No errors injuriously affectinz the substantiel rights
of accused were committed du:nno the trial, The Board of Review is of the
opim.on that the record of trisl is legally sufficient to support the find-
ings of guilty and thesentence, as modified, approved and coni‘irmed.

9« A sentence of dismissal is anthorized upon conviction of an
offense in violation of Artlcle of War 96, '

W&d@ Advocate

. M V& \/WJudge Advocate
é} / /22«&/% Judbe Advocate
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st Ind,

War Department, Brsnch Office of The Judvﬁ Ad cate Genaral vd.th the
Iuropean Theater of Operatlona. - TO: Cormmanding
General, European Theater of Operat:.ons, APO 887, UeSe Armye

' 1. In the case of Second 'Lieutenant mm J« EAPTIYID (0-270759),
306th Tilitary Police Fscort Guard Company, attention is invited to the .
oregoing holding by the Board of Review that the record of trial is
legallysufficient to support the findings of guilty and the sentence,-
which holding is hereby approveds Under the provisions of Article of .
War 50%, you now have aithority to order execution of the sentence.

24 then copies of the published arder are forwarded to this
office, thep should be accompanied by the foregoing holding and thia
ino.orsement. The flle munber of the record in this office is Cif ET0

e 2f teference please place that mmber in brackets '
at the ond of the order: ; (CI.I ETO 7901)e

B

E Ce McNEIL :
; Brigadier Generéel, United States Lmy,
! Assistant Judge Advocate General.

( Sentence ordered exscuted. GCMO 121 , ETO, 20 April 1945.)

GONHDENIIAL

!-10'


http:le"a.1.ly




v 4 (319)
Branch Office of The Judge Advocate General

with the
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 3 : 29 MAR 1945
CM ETO 7902
UNITED STATES ) SEINE SECTION, COMMUNICATIONS ZON:,
’ : ) EUROPEAN THEATER OF OFERATICNS
Ve )
) Trial by GCM convered at Fontaine-
Second Lieutenant FLOYD E. ) bleau, France, 13 November 19L4.
TAYLOR (0-1183982), Field ) Sentence: To be dismissed the
Artillery, Attached Unassigned, ) . service and to forfeit all pay
Detachment 94, Ground Force- ) and allowances due or to become .
Replacement System ) due,

HOIDING by BCARD CF REVIEW NO. 3
SIEEPER, SHERMAN and DEWEY, Judge Advocates

l. The record of trial in the case of the officer named
above has been examined by the Board of Review and the Board sub~-
mits this, its holding, to the Assistant Judge Advocate General in
charge of the Branch Office of The Judge Advocate General with the
European Theater of Operations,

2, Accused was tried upon the follawing chérges and speci-
fications: ’ ‘

CHARGE: Violation of the 96th Artic_le of War.

Specification 1: In that FLOYD E. TAYLOR, Second
Lieutenant, Field Artillery, attached unas-
sigred, Detachment 94, Ground Force Replace-
ment System, APO 545, U.S. Army, was, at Fon-
tainebleau, France, on or about 30 September
1944 in a public place, to wit, Fontainebleau,
France, drunk amd disorderly while in uniform.

SDDITIONAL CHARGE I: Violation of the 96th Article of War.

-1-

CRTDZHTIAL



(320)

Specification: In that 2nd Lieutenant Floyd
E, Taylor, Detachment.94, Ground Force
Replacement System, was at Fontainebleau,
France, on or about 25 October 1944 drunk

in camp.

He pleaded not guilty to and was found guilty of the charges
and specifications. No evidence of previous convictions was
introduced. He was sentenced to be dismissed the service and
to forfeit all pay and allowances due or to become due. The
reviewing authority, the Commanding General, Seine Section,

- Communications Zone, Zuropean Theater of Operations, approved
the sentence and forwarded the record of trial for action under
Article of War 48. The confiming authority, the Commanding
General, "‘uropean Theater of Operations, confirmed the sentence
but withheld the order directing the execution thereof pursuant
to Article of War 504,

3. The evidence for the prosecution shows that between
one ard two o'clock on the morning of 30 September 1944, a civilian
resident of 29 Rue D'Avon, Fontainebleau was disturbed by poundings
on doors in the neighborhood. A man, garbed in the uniform of an
American soldier, was observed climbing the wall surrounding the
adjacent house, and later going through a garden in the direction
of the house numbered "29 ter", Shortly thereafter the sound of
breaking glass was heard (R6=-8). The matter was then reported to
the American Military Police, who, upon investigation, discovered
a broken window at the back of the house numbered "29 ter" Rue :
D'Avon, After effecting an entrance, they found accused inside,
in a drunken condition (R9-10,19-20). The house was otherwise
unoccupled, the dors were locked and the owner had given no one
permission to enter it on the night in question (Rl4-15). An in-
spection the following moming disclosed damage during the night
to mnes in the kitchen window and front door, to a fence along
the property line, and to a chicken coop outside and a salad bowl
and flower pot inside the kitchen, resulting in an estimated
financial loss to the ower of approximately $60.00 (RlB-lL)

Between 1600 and 1700 hours 25 October 1944 accused

was in the Adjutant General's Office, 9th Replacement Depot Head-

arters, where, in the opinion of fow witresses, he was drunk
R25-31)., In this connection, testimony was adduced that he was
unsteady on his feet, lacked coordination of mind and muscle, that
his speech was incoherent and "his breath smelled of something he
drank which contained alcohol" (R26), also that be blinked his eyes,
stared into space, gasped for air and appeared to want to vomit
(R28-31). At about 1815 hows the same evening he was physically
examined by a medical officer who pronounced him under the influence
of liquor but not drunk (R31-32). He

-2 -
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"seemed to be perfectly coherent, mentally
.clear, answered questions as to date and
time and circumstances perfectly normally.
He was sick in the office and wvomited, but
there was only a trace of liquor in the
vomitus" (R32).

The medical officer believed, however that "he could have been
quite intoxicated at four twenty-five and in good shape when I
saw him" (R33).

L4+ For the defense, Second Lieutenant Reese S, Mark
testified that, at about 1700 hours 25 October, bs accompanied
accused to Depot Headquarters in a government vehicle and ob-
served nothing abnormal about accused's physical condition. "He
offered me a cigarette” and "was able to give me a light" (R35).
When he alighted at headquarters his condition "was normal; he
jumped out and landed squarely on both feet", At 1600 hours that
aftemoon witness had walked into accused's room and found accused:
sleeping (R36). It was stipulated

"that if 2d Lieutenant Thoms P. Matula,
F.A., were here he would testify that
Lt. Taylor had been drinking, bu was
not drunk and was in full possession of
his faculties at the time he reported
to Major Bright's of fice™ (R37).

The officer's records in the depot assignment section showed
that accused was married, that he had over three years enlisted
service in the field artillery, achieving the grade of sergeant,
and that, as an officer, his ratings were (1) satisfactory (2)
excellent (3) very satisfactory and (r) satisfactory. He had
not been given a rating since 10 August 1944 when he was alerted
for overseas service.

5. Defense counsel announced that accused had had his
rights explained to him and elected to remain silent.

6. Accused's drunkenness in a public street in Fontaine-
bleau was adequately established by competent evidence, which showed
also that he created a disturbance there by indiscriminate poundings
on doors after midnight, and then proceeded to commit various de-
predations in effecting an umuthorized entrance into an unoccupied
private home. The finding that he was drunk and disarderly in a pub-
‘1lic place is thus supported by substantial evidence.

The Specification under the Additional Charge alleges
drunkenness in camp. Substantial evidence was presented indicating
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that ‘accused was drunk at the time and place elleged. While
there was evidence to the contrary, the issue of fact thereby
ralsed was exclusively for the determination of the court (CM

ETO 1953, Imvis)

7. The charge sheets show that accused is 23 years 7 months
of age; that he enlisted at Fort Bliss, Texas, 29 December 1939 and
was discharged 15 July 1943 to accept commission as second lieuten~
ant, Fisld Artillery.

8. The court was legally constituted and had jurisdiction of
the person and offenses No errors injuriously affecting the suwb-
stantial rights of accused were cormitted dwing the trial. The
Board of Review is of the opinion that the record of trial is lsg=-
ally sufficlent to support the findings of guilty and the sentence.

9. A sentence of dismissal is authorized upon conviction of
an offense in violation of Article of War 96.

@@m«.&g@i Judge Advocate
(SICK IN HOSPITAL) . Judge Advocate

/5 / / % Judge Advocate
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War Department, Branch Office of The Judge Advocate General with

the European Theater of Operations., (L)PM% 94§ TO: Commandlng
General, furopean Theater of Operations, ‘;

1. In the case of Seéond Lieutenant FLOYD E. TAYIOR
(0-1183982 ), Field Artillery, attached umassigned, Detachment 9k,
Ground Force Replacement System, attention is invited to the fore-
going holding by the Board of Review that the recard of trial is

 legally sufficient to support the findings of guilty and the sen-
tence, which holding is hereby approved. Under the provisions of
Article of War 50%, you now have autharity to order execution of -
the sentence. . )

2. Vhen copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
ard this indrsement. The file number of the recard in this office
is CM ETO 7902, For convenience of reference plea.se place that
number in brackets at the end of the order: (CM ETO 7902).

// /el

McNEIL,
Briga.d:.er General, United States Anny,
Agsistant Judge Advocate General,

{ Sentence ordered executed, GCMO 103, ETO, 5 April 1945.)

Giessm AL
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
887
BOARD OF REVIEW NO. 1 SR
' 2 6.APR 1945
CM ETO 7913 .
UNITED STATES ) FIRST UNITED STATES ARMY
) ,
v. ) Trial by GCM, convened at Chaudfontaine,.
) Belgium, 15 February 1945, Sentence:
Private CLYDE M. SMITHEY ) Dishonorable discharge, total forfeitures
(34274704), 3708th )  and confinement at hard labor for three
Quartermaster Truck ) years. loire Disciplinary Training
Company - ) Center, Le Mans, France.

HOIDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2., Accused was tried upon the following charges and specifications:

CHARGE I: Violation of the 65th Article of War.
f (Finding of not guilty)

Specification: (Finding of not guilty).
CHARGE II: Violation of the 96th Article of. War.

Specification 1: In that Private Clyde M. Smithey,
Thirty-Seven Hundred Eighth Quartermaster Truck
Company, did, in the vicinity of Rise de Balle,
Belgium, on or about 2 January 1945, by his neg-
ligence in operating a United States Army Truck
in a reckless and unauthorized manner, feloni=-
ously afd unlawfully strike and seriously
injure Jean Dorval and Arthur Kever, Belgian
civilians, by running into and striking them
with said truck. ’

Specification 2: In that # % # did, in the vicinity
CONFIRENTIAL
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of Vlelkenraedt, Belgium, on or about 2 January,
1945, while on duty as a truck driver, render
himself unfit for duty by excessive use of
intoxicants,

Specification 3: In that ¥ %43 having received a
lawful command from First “ieutenant Clarence
A, Nelson, his superior officer, to stay with
his vehicle and not leave the scene of the
accident, until said officer returned, did,
in the vicinity of Rise de Balle, Belgium, on
or about 2 Januvary 1945, fail to obey to same,

L
He pleaded not guilty and was found not guilty of Charge I and its Specifi-
cation and guilty of Charge II and the specifications thereunder. Evidence
was introduced of three mevious convictions by special court-martial, one
for absence without leave for two days,one for absences without leave for
one day and three and one quarter hours, respectively, both in violation
of the 61lst Article of War, and one for using threatening language toward a
non-commissioned of ficer and being drunk on guard in violation of the 65th
and 85th Articlesof War. He was sentenced to be disheonorably discharged the
service, to forfeit all pay and allowances due or to become due, andto be
confined at hard labor, at such place as the reviewing authority may direct,
for five years. The reviewing authority approved the sentence but reduced
~the period of confinement to three years, designated the loire Disciplinary
Training Center, e Mans, France, as the place of confinement, and forwarded
the record of trial for action pursuant to Article of Yar 50%. -

3. ‘At approximately 1340 hours on 2 January 1945 accused, having
completed his detail at a Class 1 railhead, was instructed by the sergeant
in charge to return to the company bivouac area (R7,15), which was two to
four blocks distant (R16), At this time accused appeared to be in a
normal condition (R8) and during the course of the day's operations. there -
had been no reports that he was in an unfit condition to operate a vehicle
(R19,22). An hour later First Lieutenant Clarence A, lelson saw accused
driving his 6 x 6 truck near Rise de Balle, Belgium (R9,19), approximately
three miles west and south of the bivouac area (R16). ¥hen his truck was
first observed by Lieutenant Nelson it was 70 or 80 yards distant from
Kever and Dorval, the two civilians whom it later struck (R9,17). The
wheels on the side of the truck to accused's right were in a ditch parallel~
ing the side of the road while the wheels to his left remained on the road,
which was slippery and wet (R9,13,14). The truck was travelling at about
20 or 25 miles an hour and was about 4O or 50 yards from the civilians
when he lost control (R10). The truck struck and injured the two civilians,
one seriously (R21), and traveled 4O yards before being brought to a halt
(R10). Accused was under the influence of liquor and "was in no shape to
drive a vehicle" (R11,16,17,19). He did not see the civilians who were
struck by the truck (R25$. He was ordered by lieutenant Nelson to stay at
the scene 'of the accident, not to drive away in the vehicle, and to wait until
Lieutenant “elson returned with an officer from accused's organization (R1l,
25). TVhen Lieutenant Nelson returned, 20 minutes to a half hour later,

. accused had driven away in the truck (R12).

OO TRT
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First Lieutenant #ichard Tavlian, of accused's company, testified
that the road on which the accident occurred led back to the bivouac area,
and would have been a proper road to take if the direct route had been
blocked (R17). On the day of the accident the direct route was not blocked
and traffic upon it was normal (R20).

4, Accused, after being advised of his rights, electedto take the
stand and be sworn as a witness in his own behalf. He testified that he
had been drunk the night before the accident, had awakened about 0300 or
0400 hours and consumed the liquor left in the bottle, but didn't drink
anything during the day (R23). He stated that he had taken the longer
route because he thought he could make better time since there was
vehicular traffic on the direct road; and that he was delayed by traffic
from 20 to 30 minutes after he left the railhead (R24,25-26).

5. The important question presented is whether the record of trial is
legally sufficient to support a sentence which includes three years!
confinement at hard labor. :

Specification 1 of Charge II alleges that accused

"did % % ¥ by his negligence in operating a
United States Army Truck in a reckless and
unaut horized manner, feloniously and unlaw-
fully strike and seriously injure 3 ¥ %
Belgian civilians, by running into and strik-
ing them with said truck”,

This offense is not covered in the table of maximum punishments nor is it
denounced by the Federal Criminal Code or the Dlstrlct of Columbia Code.

The Board of Review is of the opinion that the most ‘closely related

offense is that of reckless driving, which is punishable by a maximum
sentence of three months' confinement at hard labor and f°3£§1§3§% a°f
two~thirds pay for a like period in accordance with the punlshment for

that offense in Section 40-605 (6:246), District of Columbia Code (CM ETO
2788, Coats and Garcia ; Ci ETO 2157, Cheek; CM NATO 1151, III Bull, JAG,
101-1075*’ Unfortunately no provision has b been made either by Act of Congress
or by the Manual for Courts-Martial whereby the penalty for reckless driving
,“of a motor vehicle may be increasgd because of the resultant 1njury to
human beings.

Specification 2 of Charge II alleges that accused did "while
on duty as a truck driver, render himself unfit for duty by excessive
use of intoxicants" in violation of the 96th Article of War. This
offense is most closely analagous to that of being found drunk on duty

,in violation of the 85th Article of War, for which the maximum punish-
ment is forfeiture of pay for twenty days (MCM, 1928, par.l04c, p.99).

Specification 3 of Charge II alleges that accused failed to
obey a lawful command of a superior officer in violation of the 96th
Article of War. The punishment for this offense 1is limited to conflnement
at hard labor for six months and forfeiture of two-thirds pay for .
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a like period by the table of maximum punishments (MCM, 1928, par.
1014-2, p.lOO)-

Oe The charge sheet shows that accused is 28 years 11 months of
age and was inducted 22 April 1942 at Camp Shelby, Mississippi, to serve
for the duration of the war plus six months.

7+ The court was legally constituted and had jurisdiction of the
person and offenses.. No errors injuriously affecting the substantial rights
of accused were committed during the tiial, For the reasons stated the -
Board of Review 1s of the opinion that the record of trial is legally
sufficient to support the findings of guilty and only so much of the

sentence as involves dishonoreble discharge, total forfeitures and confine-
ment at hard laborfor nine months (MCM, 1928, par.lO4c, p.102).
8. The designation of the Loire Disciplinary Training Center,

Le Mans, France, as the place of confinement is proper (Ltr.Hg.
European Theater of Operations, AG 252, Op. TPM, 19 Dec. 194, par.3).

% “ﬂ"é Juﬁge Advocate

%’) : 7 M | Judge Advocate

%M/z/ f m ) L Judge Advocate
=74 .
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Branch Office of The Judge Advocate General

with the
Turopean Theater of Operations
APO 887
BOARD OF REVIEW NO. 1° .7 APR 1945

CM ETO 7925

UNITED STATES NORMANDY BASE S®=CTION, COMMUNICATIONS
_ "ZONE, EURCPEAN THFRATFR CF CPERATIONS

Ve - , '

Trial by GCM, convened at Cherbourg,
Department of Manche, France, 6
February 19)i5. Sentence: Dishonorable
discharge (suspended), total forfeltures
and confinement at hard labor for five’
years, Loire Disciplinary Training
Center, Le ?Tans, France,

Private AUBREY W. BUTLER
(34799971), Attached Un-
assigned, L57th Ordnance
Evacuation Company

HOLDING by BOARD OF REVIEW NO, 1
RITER, BUTROW and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined in the Branch Cffice of The Judge Advocate General with the
Furopesn Theater of Cperations and there found legally insufficient to '
support the findings and sentence, The record of trial has now been
exemined by the Board of Review and the Board sutmits this, its holding,
to the Assistagxt Judge Advocate General in charge of said Branch Office,

2, Accused was tried upon the following Charge_ and Specifications

Y

CHARGE: Violation of the 86th Article of Var.

Specification: In that, Private Aubrey W. Butler,
Attached Unassigned L57th Ordnance Evacuation
Company being on guard and posted as a sentinel
at or near Hardlnvast, France on or about 6
December 191111,, was found dmnk upon his post,

_ He pleaded not guilty and, two-thirds of the members of the court present
- at the time the vote was taken concurring, was found guilty of the Charge
- and Speelfication, ¥Wo evidence of previocus convictions was introduced,
Two-thirds of the members of the court present at the time the vote was
taken concurring, he was sentenced to be dishonorsbly discharged the ser-
vice, to forfell 21l pay and allowances due end to become die, and to be

confined at hard labor, at suc lace 25 the reviewing suthor!ty may
.. .direct, ror five years, ewing authority gpproved the sentence

. (‘”,hiweleM ..
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and ordered it executed, but suspended the execution of that portion thereof
adjudging dshonorable discharge untll the soldier's release from confine-
ment, and désignated the Loire Disciplinary Training Center, Le Mans, France,
28 the place of confinement, The proceedings were published by General Court~
Martial Orders Mumber 87, Headquarters Normandy Bese Section, Communications
Zone, Turopean Theater of Operations, APO 562, U.S. Army, 19 February 1945,

3¢ The pertinent evidence, which was undisputed;, showed the following:

On 6 December 15L), at Depot 0620, Martinvast, France (R6), accused
was on guard and posted at 1800 hours on post number 5, It was a roving post
and covered the assembly area of about an scre or an acre and a half where
vehicles were kept (R9-10)e His instructions were to patrol the area and
allow no one to pass without a dispatch (R10,16), His tour of duty was from
- 1800 to 2200 hours (R16) and he was observed to be sober when he went on post
and also at 2030 hours by the acting sergeant of the guard (R9-10). At about
2200 hours when it was time for accused's relief, the officer of the day,
the provost sergeant of the depot and the corporal of the guard searched
accused's post without immediately finding him (R6-7,13). The relief guard
was then posted on post number 5 (F12)e Accused's rifle was found shortly
after 2200 hours in the booth of post number 1, and at 2330 hours he was
finally found in a truck parked on hls post behind this booth (R11-12), He
was M™in a stupor®, slouched "over the wheel™, He was helped out, plzced in
a jeep and taken.to the guardhouse where he.was put in a bunk (R11-12,13),
Observed at 2345 hours by the officer of the day, accused was ™ot in a con-
scious state™ and did not speak or respond to shaking, In the officer's
‘opinion he was drunk (R7-8). Other witnesses variously described s con-
dition as ™n a stupor" (R12), Mooked like something was wrong with him",
"Pcouldn't say whether he was sick or whether he was drunk, or Just what was
wrong with him"(R1l) and "he might have been drunk" (F15).

Le For the defense, 1t was shown as to accused's general reputation
that "everybody seems to like him and thinks he 1s a.good boy™ and "the
boys say he doesn't drink™ (R19), The morning after his alleged offense
accused "sald he was pretty sick™ (R20) and was taken to the hospital where

"The Major made the remark he was a pretty
sick boy and that he was only breathing .
six times a mimute and he was stone blind®
(r21). « _.

Se After accused!s rights were explained (R16-17), the defense moved
for a finding of not guilty of the Charge and Specification (R17)e The
motion was denied (R19). The defense rested (R22) without expression by
accused of a desire either to testify, to make =n unsworn statement or to
remain silent, S . .

8, It was clearly shown by the evidence that accused was posted at
1800. hours on 6 December 194l on post number 5 where his tour of duty was
to contimie until 2200 hours, that at 2200 hours a first search of this
post failed to disclose his presence and his successor on guard was then

posted, At 2330 hours he was at 1en§th found in a drunken stupor in &
truck on the post, Fifteen mimitas later he was still in an unconsclous
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condition, In view of the advanced degree of his drynkemness, it is a
reasonsble inference that he became drunk before his tour of duty eided
and that it was for this reason that he was not performming his dutles

at 2200 hourse That he was found in an unusual place on his post in an
unconscious state shortly thereafter, is substantisl evidence from which
‘4the court could infer that his condi¥ion had contimued for the elapsed
time in the same.place, It is 2 further significant circumstance that
accused!s rifle was found near the truck soon after 2200 hours, The
question was purely one of fact for the court and as its determination
against accused in its findings of guilty is supported by competent, sub-
gstantial evidence, the same will not be disturbed by the Doard of sziew
upon appellate review, In CM 236351, Ambutavicz, 22 B.R. 385 (1943), II
Bull,JAG 309, accused was found drunk during his tour of sentinel duty at
a point 300 yards from his post, He was found guilty of being found
drunk on post as charged, btut the reviewing authority apmroved only so
mich of the finding of guilty as involved a finding of guilty of being .
found drunk while on guard as a sentinel in violation of Article of War
964 The Board of Review (sitting in Tashington) held that in -essence,
the finding as approved was that accused was found drunk on duty as a
member of the guard. The reviewing sthority removed from the case the
element of accused!s being on poste The case at hand presents a different
situation because the findings of guilty of a violation of Article of War
86 stand unmodified by the reviewing authority and the Board of Review may
end should examine the entire record to determine whether the unmodified
findings of gullty =re supported by competent substantlal evidence. As’
indicated, they are so supported. It is clear that the offense denounced
by the Article of War is the condition of drunkenness on post rather than
apprehel;z)zion in that condition (Cf: CM ETO 5531, Charlie Davis (sleeping
on post .

7. The charge sheet shows that accused is 26 years and seven months
of age and was inducted 31 December 1943 at Camp Blanding, Florida, to
serve for the duration of the war plus six months, He had no prior
service,

8. The court was legally constituted and had jurisdiction of the
person and offense. No errors,injuriously affecting the substantial rights
of accused were cormitted during the trial, The Board of Review is of the
opinion that the record of trial is legally sufficient to support the ﬁ.nd—
ings of guilty and the sentence.

9« The penalty for a violation of Article of War 86 in tlme of war
is-death or such other punishment as a court-martial may direct, The -
designation of the Loire Disciplinary Training Center, Le Mans, France,
as the place of confinement, is proper (Ltr, Hq. Ehropea.n Theater of Cpera=

‘tions, AG 252, Op. TPM, 19 Dec. 19 par.3)
4% é Judge Advocate

. J‘udge Advocate

. . 7995
CONFIDENTHL: Q&M@@ . ,Q‘ [udge Kavocate.
e oo .



http:CONFIDHbTl.AL
http:pen8J.ty




‘ . ' (333)
Branch Office of The Judge Advocate General '

. with the ‘
European Theater of Operations
APO 887 ' ‘
BOARD OF REVIEW NO. 1 1 JUN 1945

Cl. ETO 7977

¥

. NORKANDY BASE SECTION, COMAUNICA=
TIONS ZONE, EUROPEAN THEATER OF
OPERATIONS |

UNITED STATES

Ve ,
1

Trial by GCii, convened at Castilly,
Calvados, France, 23 January 1945.
Sentence: Dishonorable discharge,
total forfeitures and confinement
at hard labor for life. United
States Penitentiary, Lewisburg,
Pennsylvania. - _ :

Private First Class WILLIALM
G, INMON (34541426), 86th
Chemical Smoke Generator

Company, 25th Chemical
Smoke Generator Battalion

Nt et N sl s N N N Nl Nl Nt .

" HOLDING by BOARD OF -KEVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

t

l., The récord of trial in the case of the 'soldier named
above has been examihed by the Board of Review.

2. 'Accused was tried upon the following Charge and Speci-
Tication: , _

. , M . . .
CHARGE: " Violation of the 92nd Article of War.

Specification: 1In that Private First Class:
William G. Inmon, 86th Chemical Smoke
Generator Company, 25th Chemical Smoke
Generator Battalion, did, at Tour en
Bassin, France, on or about.l2 November
1944, forcibly and feloniously, against
her will, have carnal knowledge of Madame
Emile Paris.

- CONPIDENTTAL -
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He pleaded not guilty and, all of the members of the court
present at the time the vote was taken concurring, was found
guilty of the Charge and Specification. * No evidence of
previous convictions was introduced. Three-fourths of the
members of the court present at the time the vote was taken
concurring, he was sentenced to be dishonorably diséharged:
the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor, at such.

place as the reviewing authority may direct, for the term

of his natural life. The reyiewing authority approved the
sentence, designated the United States Penitentiary, Lewis-
burg, Pennsylvania, as the place of confinement, and forwarded
the record of trial for action pursuant to Article of War 50%.

P

3. Accused in his sworn testimony in open court ad-
mitted that he had engaged in sexual intercourse with }Madame
Emile Parls, a French civilian on 12 Kovember 1944 at a
lonely cabin in or near Tour en Bassin, France., The evi-
dence for the prosecution proved substantially that accused
and kadame Paris engaged in the sexual act at the time and
place alleged in the Specification and admitted by accused.
The accused and the woman were strangers. She and a 14 year
old boy, at their own request, became passengers on a
.Government truck driven by accused. They had solicited
- transportation to Le kolay and thence to Bayeux, France,
but accused carried them to the isolated spot where the
intercourse occurred. The alleged victim testified that
coition occurred without her consent and in spite of her
protestations and resistance. Accused asserted that it
was the result of a bargain entered into freely and‘volhn-
tarily by the woman and himself whereby he was to pay her
300 francs in return for her favors, In consummation of
the agreement he paid her 500 francs and without force or
compulsion of any kind, she engaged in the sexual intercourse

with him.

~The pattern of the case is a familiar one to the
"Board of Review. The sharp conflict in testimony presented
an issue of fact for the court, and, inasmuch as the findings
are supported by competent, substantial evidence they are
conclusive on appellate review, There is nothing improbable

in the testimony of liadame Paris; it is not only inherently
probable but also it postulates the truth. The credibility
-of the witnesses and the reliability of their testimony were
matters for the court. The Board of Review is satisfied

-
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that the findings are supported by substantial evidence

(CM BETO 1402, Willison; Cl ETO 1&99, Hicks; Cli ETO 2472,
. Blevinsj; Cii ETO 4104 Scott CM ETO 6224, kinney and Smith.

4, The charge sheet showsthat accused is 21 years
three months of age and that he was inducted 26 January
1943 at Camp Blandihg, Florida to serve for the duration
of the war plus six months. He had no prior service. -

5e- The court was legally constituted ané had juris-
diction of the person and offense. No errors injuriously
affecting the substantial rights of accused were committed
durirg the trial. The Board of Review is of the opinion
that the record of trial is legally sufficient to support
the findings of 5u11ty and the sentence.

b

6. The penalty for rape is death or life 1mprisonment
as the court-martial ‘may direct (AW 92). Confinement in a
penltentiary is authorized upon conviction of rape by Article
of War 42 and section 278 and 330, Federal Criminal Code
(18 UsCh 457,567)., The designation of the Upited States
Penltentlary, Lewisburg, Pennsylvanla as the place.of con-
finement is proper (Cir.229, WD, 8 June 1944, sec.II, pars.

1b(4), 3b)
%fﬁ é/ Judge Advocate

___Jéé;;é{;ﬂéQZCMMmmc; Judge Advocate
dewé ( Z, @gz )2 : Judge\Adv\ocat'e
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Branch Office of The Judge Advocate General o
with the
Buropean Theater of Operations
AFO 887
BCARD OF REVIEW NO, 2 - SVSI AVWZ,
CU ETO 7988
UNITED STATES ) SO’I‘HINFANI‘RYDIVISION
)
Ve. ) Trial by GQY, convened at AFO 80,
. ) United Stetes Army, 21 Februery
Private Joseph S, Honckowicz .) 1945. Sentences Dishonorsble
(13104174), Company C, 305th ) discharge, total forfeitures and’
Engimer Combat Battalion ) confinement at hard labor for life,
: ) Eastern Branch, Urited States
) Disciplinary Barracks, Greenhaven,
) New Yorke .

HOLDING by BOARD CF REVIEW NOo 2 -
VAN EENSCHOTEN, HILL and JULIAN, Judge Advocates

le The record of triel in the case of the soldier named sbove
has been examined by the Board of Review.

2+ Accused was tried upon the following Charge and Specie
fication: :

CHARGE: Violation of the 75th Article of Wara

Specification: In that Private Joseph S, Honokowicz,

Compeny C, 305th Erngineer Combat Battalion, did,

'in the vicinity of Kleinreisdorf, Luxembourg, on

or about 7 February 1945 mistehave himself befors
the enemy, by failing to advance with his command,

* which had then been ordered forward by 2nd Lieu-

tenant Joseph W, Byrd, to engage with an enemy of

the United States, which forces the seid commend

. was then opposirge. '

He pleaded not guilty,and, all members of the court pressnt when
the vote was taken concurring, was found guilty of the Charge and

-l e
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Specification, Evidence was irtroduced of two rrevious convictions
by special courtemertiael for absence without leave for five days and
seven days respectively, in violation of Article of War 6l. A1l
members of the court present when the vote was teken concurring,

he wes sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to tecome due and to be con-
fined at hard labor .at such place as the reviewing authority may
direct, for the term of his natural life, The reviewing authority
eprroved the sentence, designated the Eazstern Eranch, .United States
Disciplinery Barracks, Greenhaven, Iew York, as the place of con-
finement and forwarded the record of trial pursuant to Article of

Viar 50%.
3¢ The evidence for the prosecution shows that:

On 7 Februery 19)5, accused was a member of the second
squad of the third platoon of Ccmpeany C, 305th Ccmbat Engineer Bate
talion, of which Lieutenant Joseph ¥, Byrd was platoon leader (R6)
and Staff Sergeant Jemes H, Wiser, Jr., was platoon sergeant (R1l),
The company was in "support of the 319th" and was to follow them
across the river Qur (R8) to assault the enemy positionse The men
understood there were pillboxes to be taken and the roads were to
be cleared of mines and booby traps (R6é)s On the evening before
accused had stated to a member of his unit, Sergeant Wallece N,
Price, that he was "rether nervous and upset® end didn't think he
would be eble to make the trip the next day (R7)s Accused also
mede a similar statement to Sergeent VWiser this seme evening just
after Lieutenant Byrd had finished "briefing" the platoon (R1l).

The company, including accused, loaded on trucks in the early
morning of 7 February and proceeded to the detrucking pointe TWhen
the order ceame to get started, accused agein stated to Sergeant
Price that "he didn't think he was going to be able to meke the trinp"
and that "he didn't care whether the fellows called him yellow" (R7).

Vhen the column formed and started on at sbout 1:30 aeme,
it was checked by Sergeant Price and accused was missing (R8)e
- The trucks returned to the company "CP* (R10)s Price did not
again see accused until "around the middle of the morning of the
7th* when he found accused back at their "CP* in their own squed
room, Accused had visited the Battalion Aid Station a number of
times for treatment of his back (R8,12) but Frice had never noticed
any nervousness sbout him nor had he ever mentioned his femily to him
- (R9)e The platoon actually 4id not cross the river but took over
the crossing and ferried the infantry acrosse being so employed
until daylight (R8,12), during which time the enemy were shelling
end machine guns were firing over their heads and hitting behind
them (R12)s The platoon was very short of men and needed as meny
as possibles It started with 32 men and lost ten of whom two were
missing and the others injured (R13)s The driver of the truck
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which carried the sec¢ond squad of the third platoon to the river
crossing the night of 6-7 February, testified thet it was a very
derk night and they had to drive slowly (Rll)e He saw accused when
they detrucked, where he (the driver) waited possibly a half hourj;
and again when he got back to the Company about 2:30 after "leaving
the boys", he saw accused get off his truck and go up "to the room
where we were staying e up to the sguad room® (R15)e

Ls Accused elected to remein silent after his rights as a
witness were explained to him and no evidence wes presented in
his behalfe
; 5¢ The evidence for the prosecution clearly shows that the
accused absented himgelf from hie platoon, without authority, at
a time when they were about to engage in combat with the enemys
From the circumstances surrounding the commencement of such absence,
the court was warranted in finding that he left to avoid the hazarde
ous duty involved in the advance with his commend to engage with the
enemy and that this conduct constituted misbehavior before the
enemy as allegedes That his unauthorized absence occurred at a time
when his platoon was short of men even before they suffered heavy
casualties adds to the gravity of his offenses The Board of Review
is of the opinion that the finding of guilty of the Charge and Specie=
fication are supported by competent evidence (CM ETO 4743, Gotschall).

6e The charge sheet shows that accused is 31 years five months
of age and enlisted 1 October 1942 at Baltimore, Maryland, being
assigned to his present company 7 November 1942,

Te The court was legally constituted eand hed jurisdiction of
the person and offenses No errors injuriously affecting the sube
stantial rights of the accused were committed during the triale The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence,.

8¢ The penalty for misbehavior before the.enemy ia death or
such other punishment as a court-martial may direct (AW 75)s Th
designation of the Eastern Branch, United States Disciplinary
Barracks, Creenhaven, New York, as the place of confinement is
proper (AW 42; Cire210, WD, 1l Septe 19&30\ 8eceIV, a8 amended)s

Judge Advocate

Judge Advocate

Judge Advocate
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