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COMTIDENTIAL

(1)
Branch Office of The Judge Advocate General
with the . >
BEuropean Theater of Operation
AP0 887 REGRADED. uncemss serep .
{ nn! -t
BOAED OF REVIEW NO. 1 5 JUN ]94? AUTHORITY OF ... Z-Tae
CH ETO 10002 : BYN,..Cf.!..*ff..,.{:_,..‘f‘.’..{fz.‘._.’.i‘_f‘.‘!:Y?.’Y..,..é.’.'..:.g..”..‘..;.,
; JACE Ass T £rec N 2elt4y sv
UNITED STATES'g V CORPS : '
s ) ~ Trial by GCl, convened in vicinity
' : ) of Neuwied, Germany, 31 Karch
Private WILLARD L. BREWSTER ) 1945, and in vicinity of Volkmarseni
(37624717), Company A, l12th) Germany, 7 April 1945. Sentence:
Engineer Combat Battalion ) Dishonorable discharge, total for-
‘ ) feitures and confinement at hard
) labor for life., United States
) Penitentiary, Lewisburg, Penn-
3 sylvania.

HOLDING by BOARD OF REVIEW NO., 1 .
RITER, BURRCW ahd STEVENS, Judge Advocates

1. The record of trial in the case of the soldier
named above has been examined by the Board of Review,

2, Accused was tried upon the following Charge and
Specification: ik s .

CHARGE: Violation of the 92nd Article of War.

Specification: In that Private Willard L.-
Brewster, Company A, 112th Engineer
Combat Battglion, did, at Reimerz-
hoven, Germany, on or about 18 March
1945, with malice aforethought, will-
fully, deliberately, feloniously, un-
lawfully, and with premeditation kill
one Lorenz Simons, a human being by
shooting him with a rifle,

CONFIDENTALL = ' 10002
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. He pleaded not guilty and, three-fourths of the members
of the court present at the time the vote was taken con-
curring, was found guilty of the Charge and Specification.
No evidence of previous convictions was introduced.  Three-
fourths of the members of the court present at the time
the vote was taken concurring, he was sentenced to be dis-
honorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be confined at
~ hard labor, at such place as the reviewing authority may
direct, for the term of his natural life, The reviewing
authority approved the sentence, designated the United
States Penitentiary, Lewisburg, Pennsylvania, as the place
of confinement, an@ forwarded the record of trial for
action pursuant to Article of War 50%.

‘ 3. The evidence is clear, succinct and uncontradicted

~ that accused deliberately killed a German civilian, one

Lorenz Simons, at the.time and place alleged in the Speci-

fication.. The evidence does not disclosé even a shadow

~ of excuse or justification for the homicide. Accused

- was a trespasser at the time he shot the deceased who

had ariseh from his bed to greet accused at the kitchen
door, After his demand for liquor had been refused, he

.raised his rifle and shot his victim. While undoubtedly
accused was intoxicated to scme degree, the evidence is
clear that he was not sufficiently under the influence

of alcohol to destroy his mental capacity to entertain

- the general criminal intent, which is a necessary element -
in the crime of murder (MCM, 1928, par.126a, p.l135). He

had walked two miles to the home of his victim (R49).

. After the homicide he knew that he had "shot an old man"
{(R25). 'He was sble to leave the scene of the crime and

- was -apprehended a considerable distance from it (R24).

The foregoing is substantial evidence that his intoxica-

tion did not rob him of the mental capaclty to form a

general criminal intent. _

~:.” The Board-of Review is entirely-satisfied that
accused's guilt of the crime of murder was proved beyond .
reasonable doubt (CHM ETO 9424, George E. Smth, Jr,; CM ETO
6682, Fragzier; CM ETO 438, Harold Adolphus Smith). | o

4, .The charge sheet shows that accused is 27 years
. years 10 months of age and was inducted 18 September 1943
" "at.Jefferson Barracks, Missouri, to serve for the duration
of the war plus six months. He had no prior service.

. [
- ;
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5. The court was legally constituted and had juris-
diction of the person and offense. No errors injuriously
‘affecting the substantial rights of accused were committed
during the trial, The Board of Review is of the opinion
- that the record of trial 'is legally sufficient to support
the flndings of guilty and the sentence.

6. The penalty for murder is death or 1life imprison-
"ment as the court-martial may direct (AW 92). Confirement
in a penitentiary is suthorized upon conviction of murder
by Article of War 42 and sections 275 and 330, Federal
Criminal Code (18 USCA 454,567). The designation of the
United States Penitentiary, Lewisburg, Pennsylvania, as
the place of confinement, 1s proper (Cir.229, WD, 8 June
1944, sec.II, pars 1b(4), 3b).

m /é Judge Advocate

\

Judge Advocate

%ﬂg J¥Z;:&7Z.Tudge Advocate

T R o
CONFIDENTIAL .. ..10002
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Branch Cffice of The Judge Advocate General
with the
European Theater of Operatlons'
APC 887

BOARD OF REVIEW NO. 3
/ oAy 1945

CM ETO 10003

UNITED STATES ; O5TH INFANTRY DIVISION

Ve ) Trial by GCM, convened at |,

) APO 95 Uo So Army, 9 M&I’ch
Private KENNETH C. RENTZEL ) 1945, Sentence' Dishonor-
(33842463), Company B, ) eble-discharge, total fore

-378th Infantry - ) feitures and confinement at
’ ! ) hard labor for life: United

) States Penitentiary, Lewis~-
) burg, Pennsylvania,

\

HOLDING by BOARD CF REVIEW NO. 3 = -
SLEEPER, SHERMAN and DEWEY, Judge Advocates

l. The record of trial in the case of the soldler
named above has been examined by the Board of Revliew, and
the Board submits this, its holding, to the Assistant Judge
Advocate General in charge of the Branch Office of The -
- Judge Advocate General with the European Theater of Operations.

" 24 Accused was tried upon the following charges and
specifications:

CHARGE I' Violation of the 64th Article of_War.

Specification l: In that-Private Kenneth-C.

Rentzel, Company “H™, 378th Infantry,’
did, at Jouaville, France, on or about

- & November 1944, 1ift up a weapon fo wit:
A ML Rifle dagainst 2nd Lt Warren M. ‘

~ Johnson, Jr., Company "H", 378th Infantry,
his superior officer, who' wa‘s then in
the execution of hils office,

-1-
10003
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Specification 2: In that % % # having re-
celved a 'lawful commarnd from 2nd Lt-
Warren M, Johnson, Jr., Company "H",-
378th Infantry, his superior officer,'
to move to the other side-of the room
and lay out his equipment, did at
Jouavlille, France, on or sbout 3 Novém=
ber 1944, willfully disobey the seme o

'.CHARGE II' Violation of the- 65th Article of War,

Specification. In- that * % 3 did, at Joua=~
ville, France, on or about 3 November 1944,
threaten to-strike Corporal-Joe E, Perger,-
Company "H™, 378th Infantry, & noncom-
nissioned officer with his fist while ™
sald noncommissionsd offlcer was in the
execution of his offlce. -

. CHARGE III: Violatlon of the 58th Article of War.

. Speclfications: In that " # % 4 °'dild, at’ Ensdorf,
: Germany, on.or about 0001, 18 December
1944, desert the service of the TUnited
_States by @ senting himself wilthout =
‘propér leave from his organization with
intent to avoid hazardous duty to wits
Engage in combat with an armed enemy in
his capecity as rifléman end did rémain
sbsent in desertion until he was appre-
hended at Swanséa, Wales, on or about
13 Jhnuary 1945. A
He pIeaded not ‘gallty and, all of the members of the court
present when the vote was taken cdncurring,“was found gullty
. of all specifications and charges, Evlidence was introduced
of ‘one previous conviction by special court-martial for one
month's & sence without leave in violation of Article of
. War 61, "All members‘of the court. present when the vote ..
was ‘taken ¢ oncurring, he was“sent enced to be shot™ to- ‘dsath -
. -with musketry. The reviewlng suthority, the Commandlng
‘- Geheral, 95th Infantry Division, approved the's entenceé and
forwarded the record of trial for action under the pro=-
“visions of Article of War 48,  The confirming authority; .
- the Commandlng Gernersl; "Eurdpean Theater of” Operations,,;_
confirmed the sentence,’commuted it to dishonorable dis-:>
- ¢hdrge from the service, forfeéiture of all pay and’ allow-lﬁ
.ances due or to becomeé due aml eonfinement at hard ‘labor
for the term of his natiral 1ife, designated the United = .
States Penitentiary, Lewisburg, Pennsylvania, as the place I

i
7
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of confinement ‘and withheld ‘the order’ directing the execu-
tion of the sentence pursuant to the provisions of Article
of War 50*.

, 3¢ The evlidence for the prosecution shows that on 3 -
November 1944, while a member of Company H, 378th Infantry,
accused, who had been drinking but- was not drunk, became
entangled in some Army telephone wires running through a
barn at Jouaville, France, where his company was in the
process of establishing its blllet. Accused started to cut
‘the wires with hils bayonet., Corporal Joe E. Perger, of
accused!s compsany, told accused to stop, asking him what he
thought he was doing. Accused replied that if Perger inter-
fered, he - dccused - would knock Perger'!s ears off (R9,10,
13,14,17,20), His platoon leader, Second Lieutenant Warren .
M. thnson, Jr., then "told accused toarrange his bed and

lay out hils equipment, Accused loudly and profanely an-
‘nounced his r efusal to obey the order, at the same time
pointing his M-l rifle at Lieutenant Johnson's stomach,
holding 1t thus at point for sbout t wo minutes, while curs-
ing and berating the offlicer and reitérating his refusal to
obey., He was finally relieved of his rifle by otlhier soldiers:
who proceeded immedlately’ to unload it (R9,14,17). Accused’
‘never did arra ge his bed or lay out his equipment (RlO 15).

About 15 November 1944 accused was transferred from
Company E to Compeny B, 378th Infantry (R23). On 18 Decem-
_ber 1944, Compédny B was at South Lisdorf in the vicinity of
Ensdorf, Germany, on the west side of the Saar River, in
sight of the enemy, ard ‘recelving small arms, aptillery and
mortar fire (R24,27,28), According to schedule, known to
the members of the company, lncluding sc¢cused, Company B
-on that date crossed the Saar River torelleve snother
eompany "on the 1line", It was on that date also that aé=""~
cused went absent without leave, returning to military con-
trol "at ‘Swidnsea, Wales, on 13 Jenuary 1945 (R24 26,27,31;
Pros .Ex.B) .
. T 44 No° evidence was presented for the defense, ’ Accused,
- after having beem advised of his rights, elected to remain
: silent.
- “The uncontradicted evidencé sustalns all findings
of guilty. While accused's drinking wasd oubtless partly
responsible for the unbridled irritability which character-
ized his first group of offenses, all’ witnesses testified
that, in their opinion, hé was not drunk. His subsequent -
offense of desertion to avoid hazardous duty was adequately
established by the showing of absalce without leave initiated

T * 10003
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while his unit was being subjected to enemy fire, at . a
time when 1t was, to accused's knowledge, scheduled to
cross the Ssar Rlver for the purpose of relieving an-
other company on the front lines, .

6+ The charge sheet shows that accused 1s 19 years
one month of age and that, with no prior service, he was
inducted at Fort George G. Meade, Maryland, 28 Februar'y
1944,

7. The court was "egally constituted and had juris-
diction of the person and offenses. No errors injurilously
affecting the substantial rights of accused were committed
during the trilal, The Board of Review 1s of the opinion
that the record of trial is legally sufficlent to support
the findings of guilty end the sentence.

8., The penalty for desertion in time of war 1s death
or such other punisiment as & ¢court-martlgl may direct
(AW 58). Confinement in a periitentiary 1s authorized by
Article of War 42, The-‘designation of the United States
Penltentlary, Lewlsburg, Perinsylvenla, as the place of
confinement, 1s ‘proper (Cir.229, WD, 8 June 1944, sec.lI,

pars,lb (4) »-3b)e
&z@&aﬂ% Tudge Advocate

’ %Mﬂ%«»—-—-« J'udge Advocate
= //,4/4/5?f sadge Advocate
o . LSl |

’.- 4 -
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) 9
lst Ind.

- War Department, Branch 0ffice of The’ Judge Ad ﬁﬁnt‘a é}eneral
-with the European Theater of Operations. 4

"T0:  Commanding Genéral, European Theater of 0perations,
APO 887, LU S. Army .

. "1, In thé case of Private KENNETH C. RENTZEL (33842463),
Company B, 378th Infm try, attention is invited to thé fore~
going holding by the Board of Review that the record of
trial 1s legally sufficlent to ‘dupport the findings”df i
gullty arnd the sentence as commuted, which holding is-hereby
.approved, Under the provlsions of Article.of War 50%, you .
now have authority to order execution of the sentence. -

2. "When copies of the pu‘blished order are f orvwiruc..
to this office, they . should be accimpanled by the Toré=-
, golng holding eand this Indorsement. The flle humber of - -
- the record in this office 18 CH ETU 10003, "For éonveh=-"
lence of reference, please place that number . in bracketa
at tho end of the orderz : (Gll ETO 10003).

C ,/{'c.'uonzn., B :
rigadier General, United Stateq Ax‘nw
..Assutant Judge Advocate General. o

.-

]

(' Sentence as comnto4 ordered mcutod. GCMO 176, no,l 26 w'm‘s)'. -







(1)

Branch Cffice of The Judge Advocate General

with the
European Theater
AFO 887 |
/ - 11 AUG 1045
BOARD OF REVIEW NO, 1 .
CM ETO 10004 g : ,
UNITED STATES % 26TH INFANTRY DIVISION
Ve ) Trial by GCM, convened at AFO |
) 26, Us Se Army, 13 Februery
Private FREDERICK J. FEH(E, ) 1945, Sentence: Dishoncrable
SR. (42105696), Company F, ) discharge, total forfeitures B
101st Infentry ) and confinement at hard lsbor
.) for lifes United States Peni~-
) tentiary, Lewisburg, Pennsylveniae

HOIDING by BOARD CF REVIEW NO, 1
RITER, BURROW aend STEVENS, Judge Advocates

4

ls The record of trial in the case of the soldier named sbove
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of
the Branch Office of The Judge Advocate General with the European
- Theater, ' )

2+ Accused was tried upon the following Charge and Speci-
fications: ' :

CHARGE: Violation of the 58th Article of Ware

Specification 1t In that Private Frederick J.
Kehoe Sr, Company F, 10lst Infantry, did,
et Reichlange, Luxembourg, on_or about
21 December 1944, desert the service of
the United States by sbsenting himself
without leave from his corganization with

-1-
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the intent to avoid hazardous dubty end to
shirk importent service, to-wit: action

ageinst the enemy, end did remain absent
in desertion until he was epprehended at

Luxembowrg, Luxembourg on or sbout 27 De~
, cember 1944, :

Specification 23 In that * * * did, at Hisrheok,
Iuxembourg, on or ebout T Jamusry 1945,
desert the service of the United States by
absenting himself without leave from his
orgenization with the intent to avold hazsrd-
ous duty end to shirk important service,
to-wit: action against the enemy, and diad
remain ebsent in desertion until he was appre-
hended at Athus, Luxembourg, on or about )
19 January 1945

He pleaded not guilty and, all of the membere of the court presemt at
- the time the vote was taken concwrring, was found gullty of the Charge
end both specifications. Evidence was introduced of onme previous oon-
viction by special court-mertial for ebsence without leave for eleven
‘days in violation of Article of War 61ls All of the members of the court
present at the time the vote was taken concurring, he was sentenced to
be shot to death with musketrye The reviewing amthority, the Com=
manding General, 26th Infantry Division, epproved the sentence and '
forwarded the record of trial for action under Article of War 48, The
confirming anthority, the Commanding Generel, Europeen Theater of Opere
ations, conflrmed the sentence, but owlng to special oircumstances in
the case, commuted it to dishonorsble dlscharge, forfeiture of all pay
and allowances due or to bescome due, and confinement at hard lebor for
the term of his natural life, designated the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement, and withheld the
order directing execution of the sentence pursuent to Artiole of War 50%.

3¢ 8o Specification 11 '

. At ebout daybreek on the morning of 21 December 1944,
near Reichlange, Luxembourg, scoused's squad leader received ordere to
move forward untll the enemy was contectede He found accused end ine
formed him that the company would move out and ordered him to seoure
his equipments Accused said his helmet was in the building where he -
had slepte The squad leader directed him to get it and stated that he
could not "go into action® without ite. Accused made his equipment ready

o -2~

/.
g IDERTIAL -

10004



(13)

and left to secure his helmet. He did not returns The squad was in
the area for at leasst an hour and a half thereafter. A competent
morning report established his absence without leave until 29 December.
The compeny wes in heavy aoctlon during the periocde Accused, in an un-
sworn statement, claimed that he returned to the compeny ares to find -
thet the company had departeds that he heard the oompany had gone to
Luxembourg City end went there to find it; that he was apprehended 27
December; and that he was s rifleman who was assigned as a BAR man
without training or experience, The proof here is that accused, having
knowledge of impending hazardous duty brought home to him in the midst
-of the crucial phase of the Ardemnnes battle, departed from hie cormeand
suddenly thereafters The direction of Luxembourg City was, with re=
spect to Reichlenge, to the rear end away fram the enemy. The court
was justified in-inferring the intent to avold the immirvent ection with
its accompenying perils and hazards of battle (CM ETO 6637, Pittala:
Cl ETO 7312, Andrews CM ETO 11503, Trostle)s

t

|
be Spocifica'bion 2t ' , ‘ .' !

Acoused was returned to his ocompany 7 Jemmry 1945 and as=
signed to a squad as a riflemens He received oarders &t 1000 howrs to
move forward with the oompany and contsot the ememy. He obeyed those
orders and did move forwarde When a fire fight began, he was rresent,
but two hours later, at its eonclusion, he was absent, The compmany
strength was only 2 men. There was unobstructed observation of an
open field of fire, His squad leader testified accused could not have
been either wourded or captured, for he would have seen the incidente
A check of the area and of the aid station did not result in his being
. founde He was not present sgain in the compeny until the dey of triale

By unsworn statement, aocused.-claimed he was not present et 1000 hours
and 414 not begin the fire fight, or have any knowledge that combat
was lmminent. Witpesses testified they saw accused during the actual
skirmich, Evidence was therefore before the court that his departure
occurred during existirg hazardous dutys Circumstances were proof that
the sbsence was without leaves The court's inference of the cowardly
intent was justifieq (CM ETO 8448, racys CM ETO 8610, Blske; CM ETO
12951, Quintus)e ‘

4, The charge sheet showg that accused is 23 yeare eight months
of age and was inducted 1 March 1944 at Newark, New Jorsey, to serve for

 the duration of the war plus six monthse He had no pricr service.

5s The court was legally constituted end had Jurisdietion of the
person and offensese No errars injuriously affecting the substantial
rights of acoused were committed during the trial, The Board of Review
is of the opinion that the recorad of trisl is legally sufficient to
support ﬁxe findings of guilty and the sentence, .

e 0004
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(k)

6+ The penalty for desertion in time of war is death or such
other punishment as tha cowrt-martiel may direct (AW 68), Confinemert
in a penitentiary is authorized by Article of War 42, The designation

~ of the United States Penitentiary, lewigburg, Pemmsylvania, as the
place of confinement is proper (AW 42; Cir.229, W, 8 June 1944, sec,IiI,

pars 012(4)3 313_)0

Judge Advoosate

g5
//Cblhl"::“ & v
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(SICK IN HOSPITAL) Judge Advooate

[[ 7 : Judge Advocete

o

' -d =

GONFIDENTIAL 10004



CoNrIDENTIAL
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‘1st Ind. )

War Department, Branch Office of .The Judge Advocate General with the
Buropean Theatere 11 AUG 1048 TO: Commanding Gemeral,
United Stetes Forces, European Theater, APC 887, Ues S. Armye

1l In the oase of Private FREDERICK J. KEHOE, SR (42105698),
Company F, 10lst Infentry, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence, as
commuted, which holding is hereby approvede Under the provisions

of Article of War 50%, you now have authority to order exscution of
the sentences - :

N

2¢ When copies of the published order are foarwarded to this
office, they should be accompanied by ths foregoing holding and
this indorsemente The file nmumber of the record in this office_ i

CM ETO 10004, .For convenience of reference, please place jhﬁm‘, .

in brackets at the end of the orders  (CM ETO 10004). .

[y bicees

-, Ee Co MSNEIL, |
Brigadier General, United States Army,
_Assistnt Judge Advocate Generals '

0
PN

—

_( Sentebce as commted ordered executeds GCWO 346, ETO, 26 Aug 1945).

-1‘-‘
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(17
Branch Office of The Judge Advocate General
‘ with the
Zuropean Thesater of COperations
AFC G&7 '
3047D €T HEVIET N0, 2 | ,
' 8 JUN 1045 "
Cii wiC 10014 - _
UKITED STATES g STH AFWCRLD DIVISICH
Ve ) Trial by GCL, convened at
’ ) ) Verviers, Belgium, 25 January
Second Iieutenant JOHI T, ) 1945. Sentence: Dismissal,
0'TODIE (0-1304432), Com~- ) total forfeitures and confine-
pany B, 15th Armored -~ - ) ment at hard labor-for seven
Infantry Battalion. ‘ ) vears, Eastern Branch, United
) States Disciplinary Barracks,
) Greenhaven, New York.

HOLDING by BOARD OF REVIZY KO. 2 . ,
- VAN BEII'SCHOTEN, HILL and JULIAN, Judge Advocates

1. The record of trial in the case of the officer
named above has been examined by the Board of Review and
the Board submits this, its hocldihg to the issistant Judge
Advocate General in charge of the Branch Office of The
Judge Advocate General with the Zuropean Theater of Opera-
tions. '

2., Accused was tried upon the following charges and
specifications: :

CHARGE I: Vidlaticn'of the 75th Article of War.

Specification: In that 24 Lt. John T. O'Toole,
- Company B, 15th Armored Infantry Battaliocn

did, near Bilstein, Germany, on or about
1900, 20 December 1944, misbehave himself
before the enemy by failing to advance with
a carrying party taking supplies to Company
B 15th Armored Infantry Battalion and
Company C, 15th Armored Infantry Battalion,
who were engaged with the enemy. '

_CONFICENTIAL , | 10014
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CH.LRGZ II: Violation of 96th irticle of Var.

Specification: In-that * * * having received
a lawful order from I'ajcr Zmerson F,
Ilurley, 15th Armored Infantry Battalion,
tc follow in the rear and keep the \

members of a carrying party moving
forward, the saic liajor Emerson 7.
Hurley, ‘being in the exeunutiocn of his
office, did at Bilstein, Germany on or
about 1900, 20 December 1944 fail to
" obey same. ' g '

fe nleaded not guilty and, two-thirds of the members of
the court present when the vote was taken concurring, was
found guilty of the charges and specifications. No evi-
dence of previous convictions was introduced. Two-thirds

. of the members of. the court present when the vote was

- taken concurring, he was sentenced to be dismissed the
service, to forfeit all pay and allowances due or to ‘
become due and to be confined at hard labor at such place
as the reviewing authority may direct for seven years,

The reviewing authority, the Commanding General, 5th
Armored Division, approved the sentence and forwarded

the record of trial for action under Article of VWar 48,
The confirming authcerity, the Commanding General, Buropean
Theater of Cperations, confirmed the sentence, "though :
wholly iradeqguste punishment for an officer guilty of

such grave offenses™, stated that "in imposing such meager
punishment the court reflected no credit upon its con-
ception of its own responsibility", designated the Eastern
Branch, United ‘States Disciplinary Barracks, Greenhaven,
Few York, as the place of confinement and withheld the
order directing the execution of the sentence pursuant

to Article of War 50%. -
3. The prosecution's evidence shows that:

. On the evening of 20 December, 1944, accused was

. an officer of Company B, 15th Armored Infantry Battalion,
of which lajor Emerson F. Hurley was acting executive
officer. Company B with other troops was dug in on high
ground in contact with the enemy (E5,8). About six o'clock
on this evening, accused came to the battalion forward
"c,P." with ten or eleven men with water and rations
which were to be carried up to the company that night
(R5,9). Major Hurley was in charge (R11l) and pointed-

-2 -
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out the direction they were to £0, described the area

to the group and directed accused tc bring up the rear
15,9) and "keep them coming forward” (&5). ihen lajor

nurlev arrived at a noint about 200 yards from vhere

the troops were duz in, he stopped the party and he went

~on and loczted the troops. Accused was m1551ng from the
group at thet time, Some mortar fire was coring in 300
or 400 yards away (R7). Najor Hurley was at the head

of the column =znd accused some 50 yards away at the rear,
the men being three or four yards apart (RG)., Kajor

Hurley testified he daid not again see accused until about
three days later back in the assembly area after they

had been relieved by other troops. He asked accused

what happened that nieht and accused stated that he started -
out with the group and 3C0 or 400 yards out zortar fire
started coming and "he hit the ground" and when he got

up agein the group was out of sight. One fragment had
gone through his clothing (R5). The group (supply section)
made three trips that night, HajJor Hurley accompanying -
them on two, and they brougnt a wounded man back on the
first trip (36 11). The dlstance was about 1700 yards
across open ground (R6) ‘and it was a pretty dark night
(rR6,9). “Mhen the party returned to the starting point,

accused was alreacy there (R9,11,12) and he remarked .

A "that it was foolhardy to go back that way.
We should not make any more trips".

He did not acconmnpany tnem on the second and thiré trips
(?ll)

4, Tor the defense, accused testified that kajor
Hurley told him to follow thé column and keep the men
rmoving but that he did not know where tney were golng
and that he carried out this order to the best of nis
ability. He had proceeded possibly 500 yards when mortar
fire fell at the rear of the column and the man in front
of him fell tc the ground. Accused found that the man
~was not injured and sent him back to the area, then started

to cztech up with the column (R13) when mortar fire again
vnocked him to the ground and when he got up his left
hip was paining him so he could hardly walk.

"I knew that was no place for me there and
I was rather dazed from the shock and I
looked around to get myself oriented and
I looked for the members of the party and
was unable to locate anyone of the party

so I came back",

CONTIENTIRL- - 10014

A y . -



COMMNENTIAL .

(20)

e saw llajor Hurley when the first carrying party returned
end asked him abcut the wounded man but did not receive
any further orders from him, He did not reach the company
on this trip as ordered nor did he report his ailment

to the "medics" (R14) as this injury to his hip had
occurred a year and a half previous in an automobile
accident before he went in service and the doctors said
there was not much to be done for it.

"I have had it before and I knew what it
was and the lMedical Officers were busy at
that time and I figured it was best for:

. me not to go over to see them", '

He did not make the second and third trips‘becauée he
could not walk well enough but he did not bring these
facts to the attention of any officer in the vicinity

senior to him (R1%).

" "As a defense witness, a member of the carrying
party on this night testified that he was ahead of accused
and had proceeded 500 or 600 yards when he was knocked
down_by mortar fire (R16). Accuséd came to him, asked
what was wrong and if he.could get back to the half-
track. 'When he next.saw accused-the latter was leaning
on the ground, and then got up, went towards the men
and then turned back. It was just getting dark (E17).

' Accused was examined by an officer of the Army
lledical Corps 1 January (1945) who testified as a defense
witness: R o Coe :

"] went into the man's history and from
that history I made the examination and
found that Lieutenant 0O'Toole E@?tpain of
a certain type on motion of thé/lower ex-
tremity, the same injury causing pain when
moving the thigh or lower extremity of the
body". ' T : ‘
There was no evidence .of a physical injury (R18).
, AR _ -
© 5. "Any officer or .soldier who, before the
~ . enemy, misbehaves himself, runs away * * *°
shall suffer death or such other punish- -~

ment as a court-martial may direct"”
(Article of War 75) = »

cao R 10 014 |
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"lisbehavior is not ccnfined to acts of
cov¢'01oe. It is a gereral term and as

here usad it renders culpable under the
arthIP any concuct by an officer or soldier
-not cerformable to the stardard of behzvior
pefore the enemy set by the history of our \
arrs. ;unring away 1s but a particolcr form
of ulsoea vior SﬂeCLLICuljy made punishable
by this article" (LCL, 1928, par. 14la, p.l156).

""his offense may cornsist in * * *‘going to
the rear or leaving the commsnd * * * waen
under fire * * *x 1,

"isbehavior before the enemy is often charzed -
as 'Cowardice'; but cowardice is simply one
form of the offense, thouzh not infrecuently
the result of pusillanimity or fear, mey
also be the result of negligence or inef--
ficiency. &4n officer or sololer whe cuLDUJLJ
Tails to ¢o his wucle Guty belore the ener

will be ecually chargeable wita the offense
as if ne had 6e11bﬂrqtelj proved recreant * * !
(Ciinthrop's Uilitery Lsw and Precedents, Reprint
1920, pp.622-623).,

: Here accused was given the duty of orlnyipv up

the rear of the column of. men car;ylrg water anéd ratlons
for the last 1500 to 1700 yards to the troops forward
facing the enemy. It was across open ground exposed to
enemy fire with darkness as their only protection., His

was the essentizl duty to see thst the party was kept on
the move and arrived with the supplies., He did start

but when shelling begzn he stopped and then turned back
after directing anotiier member of the narty to also return,
On the return cf the group from the first trip, he remarked
within the hearing of at least one of them that it was
foolhardy to go back -that way and that no more trips should
be made and althourh two additional trips were made, he did
not accompany them, His excuse was, on his return from
starting on the first trip, that he could not find the:
party in the darkness after being inocked down by mortar

" fire and that he was physically unable to perform his

duty with the supply party thereafter. However, 1if
actually was incapa01tate he failed to report any such
corndition to his superior offlcer althouzh he stated he
spoke to l'ajor Hurley, nor did he consult any medical
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personnel, He made no attempt to accomoan& the party

on the second and third trips. On the evidence, the
court was warranted in finding that accused failed to

do his full assigned duty before the enemy (Ci ETO 1663,
If?it r.% CH 24?319, Tzencalis; Cil LT0 1249, Iarchettl;g

"hetner accuced was prevented from performing
his duty by a genuine disability was a question of fact
which the court resolved agalnst him,

The evidence clearly shows and accused admits
his failure to obey the order to go with the carrying
party. The reasons he glves as his excuse for so ding
are the same reasons.set out in the first part of para-
graph 5. Both offenses chargeé grow out of the same
faects but are separate offenses and he was properly
convicted of both.

6. The charge sheet shows accused to be 26 years
of age and that he entered active duty 17 December 1942
after gerving as an gnlisted man from 7 February 1941,

7. The court was legally cchstituted and had juris-
diction of the person and offenses. lNo errors injuriously
affecting the substantizl rights of the accused vwere com-
mitted curing the trial., The Board of keview 1s of the
ooinlon that the reccrd of trial is 1egally sufficient
to support the findings of guilty. .and the sentence.

8. The designation of the Zastern Branch, United
States Disciplinary Barracks, Greenhaven, I'ew York, as
the place of confirement is proper (4W'42; Cir.z210, uD,
14 Sept.1943, sec.VI, as amendea)

e 2 ¢ g' D) [‘ v ‘
- -@9» "%"‘JJudge Advocate
M___Judge\ Advocate

Snttag—

pqézztflnfolJudge Advocate
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1st Ind.

War Department, Sranch Cffice of The Judgze Advoccte uereral
with the Zuropean Theater of Cperations, 1945

T0: Commanding General, Zuropean Theater of Ope”dtlons,

iPC 887, U. S, Army.

1. In the case of Second Lieutenant JCII! 1. CYTCOLZ
(0-1304432), Company B, 15th &rzored Infantry Battalion,
attention is invited to the foregoing holding by the Board .
of Review thet the record of trizgl is legelly sufficient
to suhport the f;ndinbs of guilty and the eentence, which
holding is nereoy aporoved, Under the provisions of
Article of ijar 504, you now have authority to order exe-

cution of tne sentence,

2. ¥Yhen copies of the published order are Tforwarded
to this offlce, they should be ‘accompanied by the foregoing
holding and this incdorsement. The file number of the
record in this office is Cii &TC 10014, Tor ccivenience
of reference, please place tnet number in brackets at
.the end of the order: (CiI ZTC 10014).

zﬁ«"/ ref”

7 4. C. TeIDIL
rigadier General, United States Aray
ls%ﬁ %;tant Judce Ldvocate General

( Sentence ordered executeds, GCMO 214, ETO, 16 Yune 1945).

CONTIREMTIAL | 10014
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Branch Office of The Judge Advocate. General
with the
. Buropean Theater of Operations
APO 887

BOARD OF REVIEW NO. 3 277 JUN 1945‘
Ci{ ETO 10015 | |

UNITED STATES g nHARMOREDDIviSIoN
V. Y Trial by GCM, convened at APO
) 257, U. S. Army, 31 January 1945,
) - Sentence: Dismissa}, total
; forfeitures and confinement
)

at hard labor far one year.

First Lieutenant JOSEPH D.
WALLACE (0-1295301), Company
A, 38th Armored Infantry.
Battalion _

HOLDING by BOARD OF REVIEW NO. 3 :
SLEEPER, SHERMAN and DEWEY, Judge Advocates

, . N .
1. The record of trial in the case of the officer
named above has been examined by the Board of Review, and
the Board submits this, its holding, to the Assistant
~ Judge Advocate General in charge of the Brahch Office
of The Judge Advocate General with the European Theater
of - operations. . v

2.  Accused was tried uponfthe following Charge .
and Specification: L :

. CHARGE: Violation of th_ 75th Article of War._ )

Specification: In’ that lst Lieutenant Co.
"~ JOSEPH D. WALLACE, Company “AY, 38th -
.- Armored Infantry Battalion, aid at .
- or near Coirlet, Belgium, on or about
. 24 December 1944, while before. the ‘
~ enemy, shamefully abandon a certain
“road block position which 1t was his
duty to defend. :

i
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He pleaded not guilty to, and was found gullty of, the
Charge and Specification. No evidence of previous con-
victions was introduced. Two-thirds of the members of
the court present at the time the vote was taken con-
curring, he was sentenced to be dispissed the service,

to forfeit all pay and allowances due or to become due,
and to be confined at hard labor, at such place as the
reviewing authority may direct, for one year. The re-
viewing authority, the Commanding General, 7th Armored
‘Division, although deeming the sentence imposed totally °
inadequate, approved it "in order that the accused not
escape punishment for the serious offense-committed",

and forwarded the record of trial for action under -
Article of War 48, The confirming authority, the Com-
manding General, European Theater of Operations, although
deeming the sentence wholly inadequate punishment for an
officer guilty of such conduct and describing the meager
punishment awarded in this case as reflecting no credit
upon the court's conception of its own responsibility,
confirmed the sentence, designated the Eastern Branch, ,
United States Disciplinary Barracks, Greenhaven, New York,
as the place of confinement, and withheld the order :
directing execution of the sentence pursuant to Article -

of War 50%.

.3. For the prosecution, it was shown that on 24
December 1944 the 38th Armored Infantry Battalion, under
- the command of Lieutenant Colonel william H. G. Fuller,
was 'in the vicinity of Grand Menil, Belgium, and about
six or seven miles-from the front-iines.v In accordance
with directions received from the Commanding General of
Combat Commarid .B, Colonel Fuller designated two platoons
from A -Company to establish two road blocks to prevent
. the enémy from infiltrating any patrols or tank destroyers
‘through that area. One of the platoons so designated was -
under the command of accused who was given general in-
structions at 1600 hours by Colenel Fuller to take his
. unit to a site on a ridge about 5,000 yards northwest of
Grand Menil, establish a road block and await further in-
structions (R -6,°9=10). Colonel Fuller learned from
_accused's company commander that the road block was in
place at 2000, but did not receive any word or message.
from accused until 0100 hours on 25 December when the

-2
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latter reported in person at the battalion command post
with the information that some stragglers from tank des-
troyer units had come through his road block position
and told him that the friendly troops out in front had
been shot up and were pulling back. Accused had brought
back his whole platoon with him and left the road block
position undefended (R7). His reason therefor was that

"His company and platoon had been cut off -
before by the enemy in the viecinity of St.
"Vith-due to the fact that other units had
pulled out without his knowing about it and
from the story of these people who came
through, .He gathered that something was:
happening as they stated the enemy were -
coming down the two roads and he didn't
know what was happening" (R8).

It would have taken a runner about an hour or an hour and
a half to carry a message from the road block established
by accused to the regimental command post (R9). Colonel
.Fuller had not authorized him to abandon the position (R7).

4, - For the defense, Staff Sergeant Charles T. Bregovy,
of accused's platoon, testified that he was on the misslon
with accused on the night in question, They arrived at
the vicnity of the proposed road block at about 1800
hours, put their mines out and their bazookas in positicn
(R18)., It was dark at 2100 hours when one of his men
stopped a scout car. The lieutenant driving it told
Sergeant Bregovy that the Germans were brezking through
on their right. When accused received this information

_"He called for all us non-coms and told
us that he had no radio and didn't know
Just what to do and he asked us what he
should do. We waited for awhile and Lieu-
tenant Wallace, after we explained to him
that if it was true, it would be a good :
idea to save our tracks and men and go ,
back to the battalion EP and we went back
to the company and. stayed there about 15
?1nu§es and ‘then went back to the position®
~{R19). ‘

o 1001515
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Colonel Fuller testified that he had known

accused since 20 September 1944 and observed him to be

a very conscientious, hard-working officer, well-liked

by his men., He is one whom the commanding officer can
always count on carrying out any mission that is given
‘him. He has the respect of his men, there is no question
as to his bravery and courage and he was out in front of
his men all the time, He participated in the actions at
_?Kiilig? and keijel and in both engagements at St. Vith

It was stipulated between accused, defense
counsel and the prosecution that Captain lialter H. Anstey,
accused's company commander, was unable to aprpear at the
trial because of a’serious wound, but if present in court
he would testify substantially as follows: .

"I was company commander of Company A,

38th Armored Infantry.Battalion from ap-
proximately 15 November 1944 to 22, January
19443 that on 24 December 1944 at ‘about ,
16¢¢ hours, Lt, Colonel William H. G. Fuller,
commanding #fficer of the 38th Armored In-
fantry Battalion had a conference with the
officers of said Company YA"; that at that

- time he stated two road blocks were to be

" established in the vicinity of Manhay,
Belgium and indicated their locatlon on a
map. Lieutenant Wallace was selected to
establish one of the road blocks and I
decided to accompany Lieutenant Wallace to
the place indicated on the map., Lt. Colonel
Fuller stated that I was to secure a: 300
series radio for Lieuténant Wallace and that
he would get in communication with the accused.
There was no mention of time in connection
with this road block. At the conclusion &
this conference, I secured a radio (300
series) for the accused and immediately
accompanied the accused to the proposed
road bloeck. We arrived at approximately
173¢% and I left in about five minutes.

- Lieutenant Wallace has been in my company .
since October 10, 1944. I have had suffi-.
cient opportunity to observe his conduct as
an officer and to know his character. From
my own personal knowledge and from his gengral'_
reputation, I know his character to be 10015
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excellent. According to present military
standards of efficiency I would not rate
Lieutenant Wallace lower than "Excellent",

I have observed his conduct in battle and
find his bravery superlative, As toc his
leadership qualities, I consider him the
best platoon.leader in my company and have
found that he takes care of his men and ‘that
they love him. He is a hard worker and a
good clean shooter. I would not care to lose
him as a platoon commander " (R12).

First Lieutenant Eugene M, Corbin, of accused's
company, testified that accused was a very good officer,
He had observed his conduct in battle and thought him

"great under fire, especially small arms

+ fire, Men in our company have a saying | )
that he likes nothing better than a good '
small arms fight and likes to shoot them"

(R13).

In the recent.action at St. Vith, they lost thelr company
comrander on the second day. At the same time accused re-
celved a plece of shrapnel in his leg. Being the senior
"lieutenant in the company he took command, and without
even getting his wound dressed or helping himself, he
continued to lead the company and directed it into a
‘defensive position., Only then did he allow himself to

be taken back to the aid station (R13). '

5. After his rights were explained (R14), accused
testified regarding his establishment of the, road block
substantially in accordance with the prosecution's evi-
dence and the testimony for the defense of Staff Sergeant
Bregovy (R14-15). He denled abandoning the road block.

- He used his own initiative and went back for further
orders. He took the platoon members with him because

he "didn't want to move back without the platoon because
if you go back the men lose confidence in you. I figured
it was better to go back together"., He did not send -
one vehicle back alone because he was afraid it would not
'get through - "We figured- we might have been bypassed"

’
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6. Each member of the court signed a clemency re-
commendation,,attached to the record of trlal, recommendihg
that the entire sentence be suspended and describing therein
accused's record of bravery, leadership and other evidence
extremely favorable to his character and reputation. The
court .

"was Impressed with accused's conduct and
behavior before it. His manner of speech,
his honesty were consistent with the opinlons
expressed by the witnesses who had been .
closely associated with him".

v 7. Also included with the record of trial is a
letter, dated 19 February 1945, from the Commanding
General, 7th Armored Division, to the Commanding General,
European Theater of Operations, and attached thereto is -
a certified true copy of a recommendatipn for an award
of a Silver Star to accused for a specific aét of gallantry
thereiln described which accused rendered .in action against
the enemy at St. Vith, Belgium, on 22 January 1945, The

- letter recites that

* “In view of the fact that the recommendation
.was submitted by a friend of Lieut. Wallace,
\and further that it was dated after the con-
viction was announced, no award was approved
by this headquarters“

8. Article of War. 75 sets forth numerous offenses,
-the commission of any one of which constitutes misbe-

havior before the enemy:

"Any officer or soldier who, before the
enemy, misbehaves himself, runs away, or
shamefully abandons or delivers up or by
any misconduct, disobedience, or neglect
endangers the safety of any fort, post,
camp, guard, or other command which it is
his duty to defend, * * * shall suffer
.death or such other punishment as a court-
martial may direct - (AW 75).

10015
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Thus, whenever an officer or soldier, being before the
. enemy, shamefully abandons a post which it is his duty
to defend, he has violated this Article of War. Such

an offense is here alleged.

The evldence clearly showed that accused was
"before the enemy" and had a duty to defend the road
- block which he established as ordered. The only question
"that remains 1s whether under the circumstances his de-
parture from the road block with his platoon to get
further orders constituted a shameful abandonment of his
post within the meaning of Article of War 75. Considering
the evidence in the light most favorable to accused, his
conduct was not governed by cowardice or timidity, but by
his intention to prevent his men from being taken prisocners
and their valuable equipment captured, which the rapid
advance of the enemy, as reported to him, was likely to
bring about, He had been surrounded and cut off by the
enemy before., Later developménts made it clear that his
withdrawal from the road block was 1ll-advised and showed
extremely bad judgment on his part, resulting fortunately
- 1n no advantage to the enemy. He started back with his
platoon to the road block about 15 minutes after reporting
to Colonel Fuller (R19). The position was left undefended,
however, for about three hours.

‘10f this specific form of msbehavior
before the enemy, it is to be said that
whether or not the abandoning is to be
regarded as 'shameful' will depend upon
the circumstances of the situation. Gen-
erally speaking, a commander 1s Jjustified
in surrendering or abandoning his post to
the enemy only at the last extremity, - as
where his ammunition or provisions are ex-
pended, or so many of his command have been
put hors du combat that he can no longer
sustain an effectual defence; and, no pres-
pect of relief or succor remaining, it
appears quite certain that he must in any
event presently succumb. Every avallable
means of holding the post and repulsing

" the enemy should have been tried and have

' failed before a surrender or abandonment .
can be warranted, and, if the same be re-

. sorted to on any less pretext, the con-
mander will be chargeable with the offence

- ‘7 -
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- indicated by the Article. In time'of war
-nothihg indeed so fatally compromises the

public interests, and nothing is so inevitably
made the subject of investigation and trial,
as the premature or unnecessary ylelding up to
the enemy of a fortified post; and when the
periods of siege which have in many cases
been withstood are recalled, it will be ap-
preclated how possible it may be found to
protract a defence under circumstances of
extreme privation snd difficulty® (Winthrop's
Military law and Precedents (Reprint, 1920),
pp.624-625),

In 1its determination of whether or ‘not accused did shame-
fully abandon his post the court could properly consider

. the entire tactical situation as disclosed by the evidence,
including the reason for the road block in question. The
purpose of the road block which he was ordered to estab-
lish "as quickly as he could"™ (R6) was to "to prevent the
enemy from infiltrating any patrols or tank destroyers
through that area" (R6). When he left the road block
-with his platoon about four hours after it was in posi-
tion he left it undefended at the time when the event it

- was intended to prevent showed signs of belng about to
take place.  In the opinion of the Board of Review this
conduct unwisely and illogically taken by accused consti-
tuted a- shameful abandonment of his post which it was his
duty to defend within the meaning of Article of War 75 and
the court's findings of guilty are fully supported by the
evidence (Cf: CM ETO 6694, Warnock) 4

' The charge sheet shows that accused is 29 years

of .age and was commissioned a second lieutenant 2 October
1942.+ He had prior enlisted service with the Regular Army
from 1 October 1937 to 27 March 1940 and with the Army of
the United States from 12 January 1942 to 2 October 1942,

The court was legally constituted and had juris-

dietion of the person and offense, No errors injuriously
affecting the substantial rights of accused were committed
during the trial.. The Board of Review 1s of the opinion

" that the record of trial 1s legally sufflcient to support
the findings of guilty and the sentence. .

S g001s
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: 11. The penalty for mishehavior before the enemy

is death or such other punishment as.a court-martial may
direct (AW 75). The designation of the Eastern Branch,
.United States Diseciplinary Barracks, Greenhaven, New York,
is authorized (AW 42; Cir.210, WD, i4 Sept 1943, sec.VI, :

as amended). . o |
| ___Mﬁéﬁ-mdge Advocate
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1st Ind..:

War Department, Branch Office of The Judge Advocate General
with the Eurcpean Theater of Operations. 27 JUN 1045
TO: Commanding General, European Theater of Operations,

AP0 887, U. 5. Army.

- 1. In the case of First Lieutenant JOSEPH D. WALLACE
- (0-1295301), Company A, 38th Armored Infantry Battalion,
attention is invited to the foregoing holding by the-
Board of Review that the record of trial is legally suf=-
ficient to support the findings of guilty and the sentence,
which holding 1s hereby approved. Under the provisions :
of Article of War 50%, you now have authority to order

execution of the sentence.

2. When copies of the.published order are forwarded.
to this office, they should be accompanied by the fore- =~
going holding and this indorsement. The file number of
the record in this office is Cli ETO 10015. For corvenience
-of reference, please place that number in brackets at the

end.of the order: (CM ETO 10015).

/Cf, //;;; lf¢{f226/57/’

« C. McNmIL
Brigadler General, United States Army
Assistant Judge Advocate General

f Sentence ordered executeds, GCMO 435, USFET, 22 Sept 1945)e
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Branch Office of The Judge Advocate General
with the . :
European Theater of Operations .o
APO 887 .
(. . ) L .
BOARD OF REVIEW NOe.3 ~ 9 JUN 1945
CM ETO 10016 '
UNITED STATES )  FIRST UNITED STATES ARMY
o )
Ve ) Trial by GCM. convened at Saint Trond,
, ) Belgium, 24 Tanuary 1945 Sentences
Captain CECIY B. HENHY- ) "HENRYt dismissaly KINAS, dise
- (01113250) and Staff ) honorable -discharges bothe total
Sergeant HERBERT He KINAS ) forfeitures and eonfinement at hard
(36216360), both 501st Ene ) labar for nine yearse Places of cone
gineer ILight Ponton Company ) finementy; HENRY: United States Penie
’ )  tentlery, lewisburg, Pennsylvaniap
)  KINAST Federal Reformatorys Chilm-
) ° cothe, mio.

N . ’ ! a !

° HOIDING by BOARD OF REVIEW NO, 3
| SIREPER, SHERMAN end DEWEY, Judge Advocates

I+ The record of trial in the case of the officer and soldier
named above has been examined by the Board of Review and the Board:
submits this, its holding, to the Assistant Judge Advocate General, -
. in charge of the Branch Office of The Judge Aldvocate Gen.ral '1th

the Europsan 'moator of Operations, -

2+ Accused wore triod upon the rollowing charge and spoci-
ficatiomg

~ > - . -

 CHARGE' Tiolation of th', 96th Articlo of Ware

_ Specirioatioa It In that Captain Cesil Be Henry,’
nn Bundred: First Fngineer Iight Ponton ccmpamn :
. " 'then First Iieutenant Cecil B, Henry, Five - 7
Handred First Engineer Light Ponton Company '
. and Staff Sergeant Herbert He Kinase Five mndrod ‘
L :‘:l‘irat Enginm Tight Ponton CW' aia at

GONW‘“NWAL ' 10016
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Battice ‘Belgium, on or about 5 November 19Ll,
conspire to camit an offense against the
United States by securing under color of authority
of the United States Army the unlawful release
of Mles Rosalie Paape, alias Elly Paape, a '
Belgien citizen, from the internment camp:at
Queue du Bois of the Belgian Government; a coe
belligerent in the present war, and in the exe=~
cution of such econspiracy the said Captain Cecil
Bs Henry, then First Lieutenant Ceecil B, Henry,
~ d4id, at Iiege, Belgium, on or about 5 November
194} unlawfully pretend to As Glesener, Substitute
Auditeur Militaire of the Auditorat Militaire of
the Provinces of IiegesInxembourg and Namur,. that
the services of Mllee Rosalle Paape were necessary
to the operations of the United States Forces,
well Enowing that said pretences were false, and
by means thereof did fraudulently obtain from the
said A, Glesener an order for the release of the:
__ s8ald Rosalie Paape.. : :
Specifiestion 2y Inh that ® ¢ ¢ geting jointly, and in
pursuance of a comon intent, 414, at Queus du Bols,.
Belgium, on or sbout § November 194, wrongfully .
‘and fraudulently obtain the relesse from a Belzian
_intermment camp of Mlle, Rosalie Paspe, allas Elly
Paape, a Belgian citizcno

Specification ¢ In.that ¢ ¢ ¢ acting Joint]:r, and in
pursuanse of a somon intent, 4id, at Battices
Bélgiwa, on or sbout 5 November 19l), wrongfully -
and unlawfully ask and accept from M, Guilliamum

. Paape, a Belgian civilian, the sum of fifty thounml
.« (50,000) Belgian Francs, of the valus of about = =~
© . - slevenehundred fartyeiwo dollars and fifty sents -
($1142,50) United States owrensy, es a considere
ation for having unlawfully obtained the release

~ of Mllee Rosalie Paapey alias Elly Paapo. from a

. Bolsian intermment serDe : »

i 4 ¢

Spdeiﬁut,ion 4t In. that Captain Cocil B.. Hanry.. Five

. Bundred First Engineer Light Ponton Company, then

" First Lieutenaut Ceeil Be Henry, Five Hundred First

xnginnr ight Ponton Company, seting for the = - .

- ""United State# in his official capacity-as an officer

"/. " of the wau, at Battice, Belgium, on or about

5 November -19kk4, in vielatien of Seetion 117 of thn
" Federal crinini.‘: codn. uk. aoeopt und roeoin frcn

coiﬁn'ém‘ S
10016
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Me Guilliaum Paape,. a Belgian civilien, the

~sum of about fifty thousand (50,000) francs,
lawful money of the Government of Belgium, of
the value of about eleven-hundred forty=two
dollars and fifty cents ($1142,50) United States
currency, with intent to have his deeision and
action on a matter then pending, vize the release
from custody of Mlles Rosalie Paape, alias Elly
Paape, influenced thereby.

Specification 53 In that Staff Sergeant Herbert H,

: Kinas, Five Hundred First Engineer Light Ponton
Company, with intent to induce Captain Ceeil Be
Henry, then First ILlieutenant Cscil Be Henry, an
officer of the United States, to secure the release
from & Belgisn intermment camp of Mlle. Posalie
Paapey alias Elly Paape, a Belgian citizen, in

.violation of his, the said Captain Cecil Be Benry's,.

then First lLieutenant Cecil Be Henry, lawful duty,
4id at Battice, Belgium, on or about 5 November 1944,

in violation of Seotion 39 of the Federal Criminal

Codey cause and proocure Guilliaum Paape to promise

to paf the sald Captain Cecil Be Hemry, then First

. Iieutenant Cecil B, Fenry, for securing the releaae
. _.of the said Rosalie Paapes .

Each pleaded not guilty o and wes found guilty of the Charge and all
-8pecifisations relating to hime No evidence of previous csonvictions
was introducede - Azcused were sentenced, Henry to be dismissed, Kinas.
to be dishonoradbly discharged the service, each to forfeit all pay :
and allowances due or to become due and to be confined at hard Jabor,
. at such plaece as the reviewing authority may directs for ten years, .
The reviewing authority, the Commnding Ceneraly Firat United States
" Army, approved both-sentences but reduced the period of confinement,
 im-each instance, to nine yearse .As to Henry, he forwarded the record
of trial for action pursuant to the provisions of Article of War 48
Az to: Id.nas, he designated the Federel Reformatory, Chillicothe, Chio,
as the place of confinement, but withheld the order directing the
uqcutibn of the sentence pursuant to the provisions of Article of
_War 50}e. The confirming authority, the Commendink General, Eurcpean
Theater of Operations, confirmed ths sentence as to Henry, although
‘characterizing it as wholly inadequate punishment for an officer guilty
- of such grave offenses, designated the United States Penitcntio.ry.

’ . muburg, Pennsylvanis, as the place of eonfinemernt and forwvarded
- the record of trial for action':pursmt to the provisions of Artielo

of, War 5010. ‘
| _c?m FIDENTIAL
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3¢ The evidence shows that accused Kinas was a friend of .

Rosalie Paape, who, in the latter part of October 19/, was interned

by the Belgian goverrment as a *"presumed denouncer' of Belgian patriots

(R9+1641944i4)e On 4 November her father solicited Kinas' aid for the

purpose of obtaining her releases Xinas stated that he himself could

do nothing but promised to consult an officers The next day he re=

ported thet Rosalie's release might be obtained but would cost a lot

of money, characterizing es. ina.dequate the sum of 10,000 francs mentioned
_ by her father (R10),

Thereafter, on the same day, both accused visited the internment
camp,, where accused Henrys having demanded Pagpe's release, was informed
it was impossible without euthority (R16«18)s 1In this connectiorn, howe
ever, he was referred to one Glesener, & Belglan official in Iiege,
whither both accused proceeded and where they again demanded Rosalie's

' release,, Henry falsely stating that she worked for his unit and that
her services were required immediately (R6,18,23=25,41)e Glesener
finally agreed to release her if the accused officer would sign a. written
. assumption of personal) responsibility, Hemry signed such an instrument
with the nams of "1st Lte Joseph Anderson®, whereupon he received from.
"Glesener an order by virtue of which he secured Rosalie's release (R18-19.
25-26; Pros.Exse2,3)s A
Both accused escorted her home end thero'roeoivod 50,600 tranea
from: her fether after stating that 1f such sum were not paid, Rosalie
would go back to the intermment camp (R1l¢1lje4Oe=4l)e. Accused later die
vided the money,. Heary recoiving the equivalent of $l¢.10.00 as his ahare
: (323: PrOS'&oh)b ) . ;

; 1:.. A.ttor their Tights were exple:lned to them each hccued olectod

to rmin silent (R5h-55). -,
" Se !ach specification alleges a separate and di.stinct offonao of r

al natnro ‘to bring discredit on the military service and each offense -
80 alleged was established by competent evidences In adéditionm, Spoci- v
fication 1 alleges & conspiracy between the two accused tg coomit an 4
offsnse agzainst the United States in violation of sestion 37 of the G
Federal Criminal Code (18 USCA 88); Specification 3y accesptance of a°
bribe by accused Henry in violation 'of section 117 of the Federal Crimipal
Code (18 TUSC 207); and Specification -5, procurement of bribery, of &
Upnited States officer by accused Kinag, in vielation of nctian 39. .
Federal Criminal Code (18 TUSC 91)e

e s

be. The charge shutmhows that acouol Banry 15 27 yoars om, .
that he was inducted at Fort Mcirthur, California, 18 February 1941y - A
discharged 27 April 1943, and commissioned second lieutenant, Corps .
of Engineers, Army of the United Statese 28 April 1943, Eis only pri.or
service gshown is nine months im the Califorpia National Guard, The: -
eherge sheet shows that accused Kines is 28 years of age and that, T
ri;h no prior nrvice. he was Maeto;l at xenoahu. 'bconai.n, 2] June - ' -
~1941¢ _. T
. comxmll = 10016
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- Te. The court was legally constituted and had jurisdietion of
the persons and offenses, No errors injuriously affecting the sube
stantial rights of accused were committed during the triale The Board
of Review is of the opinion that the record of trial is legally suf=
ficient to support the findings of guilty and each sentencee

8¢ TPenitentiary confinement is authorized by Article of War 42

and the above cited statutes for the offenses denounced thereby,. The:

. designation of the United States Penitentiary, lewisburg, Pennsylvania,
as the place of confinement of accused Henry is proper (Cire.229, WD,
8 June 1944, Bece.II, parselb(h), 3b)e As acoused Kinas is over 26
years of age, the designation of the place of confinement in his case
should be changed from the Federal Reformatory, Chillicothe, Chio, to
the United States Penitentiary, Iewisburg, Pemmsylvenia (Cir.229, WD,
8 June 19[&1&. geceIl, para-lb(l;). Bb; Cire229, ED’ 8 June 1911114 secell,
par.Ba as amemlod b‘y c:!.r.25. WD, 22 Jan,. 191{5 o . ;

W Judge Advocate

MMM ’Judge_ Advo'cato‘
[ \{Wéf/&/ // ‘. Judge Advocate

- 5 - \;
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War Department, Branch Office of 'I'he .Tudge Advocate General with

the European Theater of Operationse | 9 JUN 1945 TOs Commending
Ceneral, European Theater of QOperations, APO 8874 Te Se Armys

le In the case of Captain CECIL B« HENRY (0=1113250), 501st
Engineer lLight Ponton Company, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence,
which holding isg hereby approveds Under the provisions of Article
of War 50}, you now have authority to order execution of the sentence,

2e¢ Vhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
this indorsemente The file number of the recoerd in this office is .
CM ETO 10016, For convenience of reference, please place that nmnber
in brackets at the end of the ordery (CM ETO 10016),

]

(plicef

R, Co NeNEIL,
Brigadier General, United Staiu Army,
Assistant Judge Adwocate General,

( Sentence ordered executeds GCMO 224, E‘fo, 25 June 1945)e

orernsatiay,  1001%
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Branch Office of The Judge Advocate General '
, with the
Eurcpean Theater ‘ "
APO 887
BOARD OF REVIEH NO. 2 18 AUG 1945
CM ETO 10018 -
UNITED STATES % 29THINFANTRYDIVISION‘
v, ) Trial by GCM, convened at APO 29,

R , ; “U. S, Army, 17, 18, and 19 March 1945,
Private TOVNSEND R. MATHEWES, Sentence: Dishonorable discharge,
JR. (34657559), Company B, )  total forfeitures and confinement at
121st ®ngineer Combat Batta— )  hard labor for life.' United States .
lion ‘ , ' ;‘g Penitentiary, Lewisburg, Pennsylvania.

~* HOLDING by BOARD CF REVIEW NO. 2 '
VAN BENSCHOTEN, HILL ani JULIAN, Jndgo Advocates

: l. The record of trial in tha case of the aoldier namod.
above has been examined by the Board of Rcviow.

2. Accused was tried upon the following Cha.rge and Spediﬁ.—
cation: NI )

CHARGE: Viohtipn of the 92nd _Art.;glo' of War.

Specification: In that Private Townssnd R. Mathewes,
. Jr., Company "B", 121st Enginser Combat Batta-

lion, did, at Wickrath, Gersany, on or about

2 March 1945, forcibly and feloniously, against

her Vd.ll, have caml knowlodgo of Klara K.lo:i.n.

_ He pleaded dot guilty and, all the members ot the court preaent
at the time the vote was taken concurring, was found guilty of the
Charge-and Specification. Evidence wax introduced of one previous
conviction by special court- ial for absence without leave from
 guard in violation of Article of War 61 and wrongful use of an Army
vehicle in violation of Article of War 96. Three-fourths of the
menbers ‘'of the court present at the time the vote was taken concur- ,
ring, he was sentenced to be dishonorably discharged the service, to

" CONFIDENTIAL - L0615
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forfeit all pay and allowances due or to become due and to be
confined at hard labor, at such place as the reviewing authority
may direct, for the term of his natural life. - The reviewing auth-
ority approved the sentence, designated the United States Peni-
tentiary, lewisburg, Pennsylvania, as the place of confinement,

~ and forwarded the record of trial for action pursuant to Article
of War 50%. .

.3, The evidence for the prosecution is substantially as -~
followss

Accused is assigned to Company B, 12lst Engineers, ‘'which
unit was billeted in Wickrath, Germany, on 2 March 1945. About
1700 or 1730 hours on the afternoon of that day, he and Private
Lustig entered a house in this townm where two young German Red
Cross nurses, Klara Klein and Hubertine Gerhardt, on furlough to
visit relatives, were present. One of these girls spoke Lnglish
and after about 15 or 20 minutes conversation with the nurses,
they returned to their company area (R6,7,8,13,64). About 1930
hours on 2 March 1945, accused called Technician Fifth Grade Harold
Rankin out of his room in their billet and when they were outside
accused said, "Come, go with me., I know where there are two girls™
(R43). Private First Class Vincent K. Weismann made his fourth
visit to this house about 2000 hours on that date and a few minutes
after his arrival, accused and Rankin entered. It was agreed be-
tween the three soldiers that Weismann would leave and return a

~little later and in about five or ten minutes he departed (R13,13,
lln15,16 45).

o Klara Klein is a 26 year old member of "Caritas®, a
religious organization of nurses. On 2 March 1945, she was at
the home of Hubertine Gerhardt at Gasstrasse, Number 12, in Wick-
. rath. OShe testified that she saw accused twice at this house on
that date, the first time about 1600 hours, and again about 1900
. hours. This last time her friend Hubertine Gerhardt, Weismann
2nd Rankin were also present. About 10 minutes after accused and
Rankin arrived, Vieismann departed (R63-65). 4Accused and Rankin
talked with the girls, particularly Nurse Klein, vho spoke English,
ard nothing of a suggeative or immoral nature was said during this
conversation (R44). Weismann returned about 2100 hours, which had
been locked, but before he did accused arose and stated, "I'm going
to leave, if he comes in", Rankin testified that upon ent.eringr‘
Weismann asked him, "If I did any good", to which he replied, "Hell,
no™ (B45,46,47). , : ‘

Nurse Klein further testified that shortly after Webmann re-
tumed accused went out into the hall.  He first signaled her to fol-'

low him and when she remained in the kitchen, he returmed and told her
to come with him for a moment (R47,67,97). She went out into the front

 CONFIDENTIAL ) SN
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of the hall vwhere accused in a soft voice warned her that lieis-
‘marm was a bad man. Continuing his warnings that 'eismann was

a bad man, accused led her down several steps toward the cellar,
all the doors being open at the time. Nurse Gerhardt came and
asked her to come in, to which she replied she would return

right away. When they reached the bottom of the stairs Nurse
Gerhardt called again and both accused and Kurse Klein answered
that they were coming in a minute (R67,68,69,97,98). She testi-
fied that accused at this juncture placed his hands around her
hips, held her tight and pulled her into the cellar room, clos-
ing the door and placed his back against it. She tried to open
the door and when she was unable to do so, she screamed loudly.
She heard her girl friend come down the stairs and could see a
portion of her as she had managed to keep the door open a little
bit. Accused then placed his hands on her throat, cutting bff
her breath and when she screamed again, he said he was giving

her "the last chance or otherwise he would kill me"., Accused -
" then tore open her jacket, which was tied at the top, and ripped
open her dress at the neck. She tried to hold her clothes to=-
gether and keep his hands away. Her dress was ripped and the

. buttons torn off of it. He slipped the dress off over her head
and pulled off her slip, brassiere and panti€és. She struggled
with him during all thid time and again he - very angrily told her
.this was her last chance. She thought accused would kill her as
he looked quite inhuman "and his eyes came out of his head'., She
could hear Nurse Gerhardt crying upstairs and believed the same
thing was happening to her. She was then thrown on a bed that
was in the cellar &nd in order to delay matters she arose and
slowly took her shoés and stockings. Accused became displeased
at thie delay and again threw her on the bed. He opened his
.pants, exposing his sex organ, and although she covered her pri-
vate parts with her hand, he succeeded in effecting penetration
of her sexual parts. She had rolled herself together and crossed
her legs, but all to no awdil, as accused, by the use of his hand
and knee, succeeded in uncrossing them. She tried to push him off
of her and held her throat with one hand so that she could not re-
sist. For a moment he raised himself up but again he placed his
penis in her vagina, hurting her considerably. She still tried
to resist and they struggled for a few minutes when suddenly ac-
cused jumped up and said in English, "It is no use". He demanded
her watch, which she gave him, and then he hurriedly left the room.
She wept profusely and at first continued to lie on the bed. She
the got up and was looking for her clothes when Nurse Gerhardt and
tne military police arrived (R69-76). °

Nurse Gerhardt testified she went out and saw accused
pulling Nurse Klein down the cellar stairs. She returned to the
kitchen and after a period of quiet she heard Nurse Klein cry out
her. name in a very loud manner (R98). Noises [Eescribed as shuffling,

- 3 -
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scraping of feet, a loud cry (R17,19,31,98,105,1 13)7 were
heard coming through the hallway and at this sh ited and
started screaming and making a good fuss" (R19,21,32). After
‘hearing Nurse Klein cry out her name, she asked Rankin and
Weismann to help her but they left at once as they feared
becoming involved in sometiing (R17,19,21,32,99). Rankin

looked down at the open cellar door and while he did not see

or hear anything he called out, "Mathewes, let's go" (R50,57,212).
He got on a bike with Weismann and rode back to their company

area (R21,50). She then heard Nurse Klein scream again but by

the time she arrived in front of the cellar door she heard
nothing., She tried to open the door but was unable to do so
“"because sometiiing was standing beside it". The door was open .
about one inch but she could not see anything through this open-
ing. WVhen she received no response to her call to Nurse Klein

she went to the front door and called for help. She returned to
the foot of the stairs, called Nurse Klein again and receiving

no reply,ran down the street where she met two military policemen, -
who returned with her. They went down into the cellar where they
found Murse Klein naked, cryimg and hysterical (R99,100,101,116,
118,119). Her jacket and dress were torn (R101 and she told the
mi].‘!.tary police a soldier took her to the cellar, threatened her
life and "this, happened" (R116,117). She was taken by the military
police to an Armw doctor (R76), who found her highly nervous. His
examination did not disclose any marks or swellings on any part of
the body with the exception of the vagina. There was a laceration
at the lower angle of the vagina extending back to and including
thelymenal ring. There was a fresh bléeding spot at this, point,
and evidence of fresh blood on her panties. In the opinion of the
medical officer she was a virgin prior to this occurrence (R112).
The next day Nurse Gerhardt observed a spot of blood about six
inches in diamster on the bed in the cellar (R102)., ~ /

In the meantime uhen Weiamann returned to his conxpany
' a.rea, he discussed the situation with Private Murphy and with him
returned to the house where they saw-a military policeman and the
two nurses in the cellar. Both nurses were upset and Weismann
locked around the house, yard and several buildings for accused.
Weismarn and Murphy then returned to the campany area (R21, 22,23)

When Rankin saw accused the following morming, he asked
him if he (accused) had done any good, to which he replied, "Yes,
she took her pants off for me" (R51). That same morning when
Private Lustig asked accused if he had retwurned to the nurses' house

the preceding night, accused denied it (r9,10).

L. Accused, his rights having been explained to him by defense
counsel (R123), was sworn snd testified in substance as follows:

CONFIGENTIAL N
; | - 10648
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On 2 March 1945 he and Private Lustig, while looking
for an automobile, stopped at a house where nurses Xlein and
Gerhardt were staying. After Lustig had a conversation in
German with Nurse Klein, they left and returned to their company
area. That afternoon he consumed a hglf bottle of wine but it
did not affect his senses. He met Private Rankin in the living
roam of their billet and told him about the two girls. They
returned to the house, arriving there about 1945 hours. Private
Weismann was present when they entered and an agreement was made
that he would leave and retwrn in an how, The girls prepared
some food, everyone was laughing and talking and they didn't
appear nervous, No suggestive conversation took place while
Weismann was absent. Veismann returned about 2145 hours and
in a few minutes accused got up and went into the hall, He
motioned for Nurse Klein to follow him amd when she failed to
do so, he-put his head back in the door and again motioned for
her to. join him, This time she complied and after first going
outside, she followed him down the steps to the cellar. She
" offered no resistance during all this and when they reached the
foot of the stairs he tock her in his arms. She did not appear
to be nervous, but rather a bit hesitant, She made no attempt
to go back up the stairs and when they got in the cellar he kissed
her and he thought she was retwrning them. He told her to undress
and, with some help from him, she complied. When her clothes were
removed she said, "What now" and he replied, "The bed, of course',
She went over and sat on the bed and about this time Nurse Gerhardt
came down, banged on the door arnd hollered. She was hollering
"Klara" and Murse Klein spoke three words in German and Nurse Ger-
hardt left., He then looked around the cellar steps to make certain
no one was there and, having done so, he returned to the bed. Immed-
iately, his penis got soft and, although he made several attempts to
have sexugl intercourse, he was unable to do so. He sald, "It's no
use, I can't do any good", and after they both agreed not to mention -
the incident to anyone, he left. At no time did she struggle or offer
any resistance and when he left she was standing on the front side
of the bed. She was not crying (R124-140). :

While being cross—examined, he became very confused and
finally stated that he had not been telling the truth but had fabri-
cated the foregoing story in an effort to explain the damaging evidence .
that had been presented against him (R170), He then testified that
after Nurse Klein followed him outside as he previously stated, he-
shook hands with her saying, "Take it easy and I might see you again',
He then took a longer route back to his company area in order to avoid
meeting anyone who might be on the streets at that time. He categorically
denied ever having intercourse with Nurse Klein and said he was bragging,
when the next morning he told Hankin that he had accomplished the act '
(R170-173). He attributed Nurse Klein's testimony to the face he be-
lieves her to be a saboteur, who still wanted to get back to the German

army (R175). --
CONFIGENTIAL | 106 15
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Accused's platoon leader, squad leader and assistant
squad leader all testified that accused had an exceptionally
fine combat record and had always volunteered for the, most
dangerous missions. He had always completed three missions.
He is very depemdable out in the field ard was awarded the
Bronze Star with a cluster (R182-187).

~ * 5, "Rape is the unlawful carnal knowledge of a woman by
force and without her consent" (MCM, 1928, par.li8b, p.165).
All the essential elements of this offense were established by
the testimony of Nurse Klein and her version of the incident is
corroborated by her physical condition immediately thereafter and
by the testimony of the other witnesses as to the surrounding cir-
cunstances. Imasmuch as accused ultimately denied that he ever
had sexual intercourse with her, an issue of fact was presented,
for the court, and their determination of that question against
him will not be ‘distwubed by the Board of Review (CM ETO 10715,
Goynes). Accused's admission that he had not been telling the
truth aml his complete reversal of his version of the affair,
fully justified the court's action in rejecting his explamation
of the matter,

4

: 6. The charge sheet shows that accused is 27 years of age
and was inducted 31 May 1943 at Fort Jackson, South Carolina. He
had no prior service. .

* 7. The cowt was legally constituted and had jurisdiction

of the person and .offensse. No errors injuriously affecting the sub-
stantial rights.of accused were committed during the trial. . The
Board of Review is of the opinion that the recard of trial is legally
sufficient to support the findings of guilty and the sentence..

8. The penalty for rape is death or life imprisonment as the
court-martial may direct (AW 92). Confinement in a penitentiary is
authorized upon conviction of rape by Article of War L2 and sections
278 and 330, Federal Criminal Code (18 USCA 457,567). The designation
‘of the United States Penitentiary, Lewisburg, Pennsylvania, as the
place of confinement is proper (Cir.229, WD, 8 June 1944, sec.II,
pars.1b, (4), 3b).
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- Branch Office of The Juige Advocats Genesral -

with the
Buropean Theater of Uperations

APO 887
BOARD OF REVIEW NOu 3 19 JUL 1945 |
' CM ETO 10027 ’

: .
UNITED STA‘J.‘,ES g _’IXAIRFORCESERVICECOM
ve ) Trial by GCM, oonvaned at
) ) AFO 149, Us Se Army, 23 Janu=

Major LYLE B, WETHERFORD g ary 1945, -Sentence: Dismissal
(0~312215), Héadquarters and and total forfeitures. '
Heajquarters Squadron, IX )
Air Foroe Adva.nced Depot Area )
Command (2) )

) .

: HOIDING by BOARD OF . RE'VIEW NO.
SIEEIER, SHERMAN and DEWEY. Judge Advocateﬂ

1, The record of trial in ‘the case of the officer named above
» has been examined by the Board of Review which submits this, its
- holding, to the Assistant Judge Advocate Gensral in chargs of the
Branch Office of The Judge Advocate General with the European
: Theater of Opera:biona.

. Accused was tried upon the following cha.rges and’ speoi-
_ fica.tions:

CHARGE I v1o1;tion of the 85th m;ic:ge"or War.
_Spooifioation 1: (Findings of'not guilty).

Specification 21 In that Major Lyls B. Wether=
ford, Headquarters and Headquarters Squadron,
IX Air Force Advanced Depot Area Command (2),
“was, at AAF Station 169, on or about 15 Seps .
tember 1944, found drunk while on duty as

mediohl supply officers. - 10027
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CHARGE IIs Violation of the 94th Article of War.e
. Specificstion 1: (Finding of not guilty)e -

Specification 23 In that * * * did, on or about
. 15 September 1944, knowingly and willfully
apply to his own use and benefit one (1)
quart of whiskey of the valus of about 78¢,
- property of the United States intended for
the military service thereof,

CHARGE III: Violation of the 95th Article of Wars
Specification 11 (Finding of not guilty).

Specification 2: In that * * * was, at AAF Station
169, on or about 15 September 19544, to wits
AAF 'Station 169, drunk while in uniform,

CHARGE IVs Violation of the 96th Article of War.

Specification 1t 1In that * * * did, at AAF Station
169, on or sbout 28 August 1944 drink intoxi=
cating liquor with thirteen (13) enlisted men
of the Army of the Unr‘cod States who's nemes
are unknown.

Specification 21+ In that * * * 3id, at AAF Station
169, on or sbout 15 September 1944, drink in-
toxicating liquor with thirteen (13) enlisted
men of the Army of the United States who's
names are unknowne

. [ (

Specificatlon 32 In that * * * dld, et Rheims,

France, on a sbout 26 November 1944 wrongfully

end in violation of par 3, Sec II, Ciroular d
35, Hq European T of Opns, USA, dtd, 29 March .

1944, during off duty hours carry a weapon,

to wit: one (1) Ijeal 7.65 mm automatioc pistol, .’

~ number 77605, among civilian population, while

 proceeding to and attending. a_ social function,

to wit:a dance at an Officers Club at 1 Ruo
Piper, Rheims, France,

ép;cifioation 41 (Finding of not guilty).
ADDITIONAL CH.ARGE Iz Viola.tion of the 94th Art:.ole _ -
of Ware -

 (Finding of not‘guilty). - 10027
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Specification: (Finding of not guilty).

ADDITIONAL CHARGE 11t Violation of the 96th Article
' ’ of Ware
(Finding of not guilty).

Speoification,: (Finding of not guilty).

He pleaded not guilty. He was found gullty of Charges I, Il and III
and Specification 2 of sach thereof, and of Charges IV and Speci-
fications 1, 2 and 3 thereof; anl not guilty of Speoification 1 of
each of Charges I, II and III, Specification 4 of Charge IV and
Additional Charges I and II and Specifications. No evidence of
previous convictions was introduced, He was sentenced to be dis-
missed the service, to forfeit all pay and allowances due or to be-
coms dus, and to be confined at hard labor, at suck place as the
reviewing authority msy direct, for one (1) year. The reviewing
authority, the Commanding General, IX Air Force Service Command,
approved the sentence, remitted so much thereof as related to con=-
finemsnt at hard labor, and forwarded the record of trial for action
under Article of War 48, The confirming authority, the Commanding
General, Buropsan Theater of Opsrations, approved ocnly so much of -
the findings of guilty of Charge III and Specification 2 thereunder
as involved a finding of guilty of drunk in uniform.in vioclation of
Article of War 96, confirmed the sentence, and withheld the order
directing execution thereof pursuant to Article of War 503,

3. ‘,Summary of ‘evidence for prosecutions

. Be Specification 1l of Chh.rge v

- In the latter pu‘t of Auguat 1946 Staff Sergenat Paul
v, Grosh, Seth Medical Supply Platoon, entered the msdical supply
office and found accused and several enlisted men, Acoused was
- passing a bottle arounds Then Grosh refused, scoussd ordered the
other soldiers out and had a mild argument with Grosh (R46-49),.
Grosh's testimony was substantiated by seven soldiers present. One
testified they (the soldiers) were drinkl:g ‘whiskey (R62-65); f£ive
testified they and accused were dri iskey (R77=78,106,124=125,
127,136,148-149,151,168-169,163,168-169)3 and one toctiﬁ.ed they and
accused were drinking whisdwy in honor of "Peg's birthday"™ = pre=
sumably the birthday of acouaed'l fianoeo or wife (R88-88),

b. Speoifioo:bion 2 of n,ch or Ch_gos I, IIL III, Iv

' . ."About the ‘seoond 'nok of Boptember 1944, after the’ Seth
Medioc.l Phtoan had unloadod some gmrmnt vhiahy, uemued had( :

se 10027;
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one bottle thereof opened. The whiskey was passed around and accused
.and the enlisted men drank thereof (R89-30,95,173=174), Its valuse
was 78 cents (R121)e Leter in the evening, accused was in the office
with the acting first sergeant, Whiskey was on the deske They de=

" parted in a jeep teking two bottles of whiskey with them. They
returned about 0230 A%t that time accused was drunk (R129-132,135,
137)s The next morning he put in some telephone calls concerning
~back orders. He took the first call wher it came through. When

the second call cams through, he was sprawled over the desk asleepe
He could not be arouseds He was drunk (R68-70,73=763 162,174).

Ce Specification 3 of Charge IV

_ The court took judicial notice of Section’ 2, Cire35,
Headquarters » ETOUSA, 29 March 1944, providing that arms should only
" be carried when required in the performance of duty and should not
""be cerried during off-duty hours among the civilian population (R43).
© On 26 November 1944, there was a dance at an officers! mess in Rheims,
. Prance, It was attended by officers and civilianse. Aoccused was
present but not on duty. Xbout 2400 hours he was seen with & 765
caliber pistol of Spa.nish namufactures When he waved it at an offlcer
he was disarmed (R14-16, 17-18,19-20,29-31; Pros.Exel),

4e Summary evidonoa for defenses

- Three colonels. a lisutenant colonol, s major and a capto.in
for whom accused had served testiflied as to his gentlemanly conduct
and_his excellence as an officer, - He was variously rated from very.
efficient to "the most efficient medical, supply officer I have met’
in the service" (R101,102,103,188,196 207-208). ‘One officer testified
it would have been reasonable to give men a bottle of whiskey efter
they hed unloajed many cases after duty hours (R192). Another testi= |
_ ﬁed %o ths contrary (R204)e .

: A.t‘ter hig rights as a witnou were oxplained to him, accused
testifieds He was commissioned in 1940 (R209)s Prior thersto he had
been an enlisted man for many ysars (R222). He was not drinking on
or about 28 August (R212,213)s "Peg's birthdey" was 23 Julye There
wes no celebration thereof (R216~217)e He did not recall offering
" Sergeant Grosh a drink (R217). No shipment of whiskey cams in in
September (R211)s He did recall a shipment ooiing in sometime prior
thereto, After it was unloaded, he caused a bottle to be opened and
, passed emong the mene He imagined he took a drinke Perhaps it was
legally wrong to have taken the bottle, but he did not consider it
morally so (R213)e He tried to be comsiderate of enlisted men (R222).
On other occasions he had had a drink with enlisted men but on neither
“of the times alleged (R218)s On or ebout 15 September 1944 he did -
ha.vo A drink with Sergea.nt Rober!:a with whon he came in about 0200:[

0027
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He was not then drunk. The next mdrning he had a hangover and laid
his head on the deske He was not drunk (R212-213), Witness who
‘l(:ostiﬁed he was drunk when the calls came through perjured himself
R219). ‘

5. ‘The record of trial does not commend itself, Some of the
specifications appear to have been ill=advised and to border on
mltiplicitye The record contains 224 pages and much vague and am=
biguous testimony. No purpose would be served in commenting upon
the many irregularities. ost have been consijersd in the reviews
of the Staff Julge Advocat® and the Theater Judge: Advoocate, Suffice
"~ 1% to say nons have been found to have injuriously e.ffectod the sub=-
stantial rights of the accusede }

e a4 Speciﬁoation 1 of Cha.rge v

Under the allegation that the offense-ocourred on D!' -.bout
28 August 1944, it was permissible to show the offense ooourred 1n the
la.’cter part of Auguste

be Jecification 2 of ea.oh of Charges Il IIi III, Iv

Under tha sllegations that these oﬁ‘ensea ocourred on or
sbout 15 September 1944, it was permissible to show they occurred
about the second week of September 1944, As to Specification 2 of
Charge III, while it does not affirmatively appear that accused was
in uniform, the ciroumstances support the court's inference snd
finding that acoused was, in feot, in uniform¢ Though Bpeoiﬁon:bion
. 2 of Charge II falled to allege the place of ths offense, defense 31a
not chjest thereto until prossoution had resteds Under the -ciroum=
stances, this irregularity is not ‘considered to have been material
(cu 122281 (1913). mg. Ope JAG 1912-1940. uo.4za(1a), p.zs'r).

'Ce Spoeifio:bion 8 of charge IV‘

I'ha oourt proporly took Judioial notice of Cire 35,\
Headquarters, ETOUSA,- 29 March 1944, of which acoused was oha.rgod
with notice (CM ETO 3649, l!itahell).

7 'The oharge sheet ‘shows tha.t accused is 36 yeard four months
of age and that he was "ordered to active duty"™ as a second lieutenant
27 July 1940. His prior sorvice consisted of 13} years as an ennma-

man, ‘

8e The court was legally constituted and had Jurisdiction of

10027
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of the person and offenses. No errors injuriously affecting the
substantial rights of the accused were committed during the trials
The Board of Review is of the opinion that the reccord of trial is .
legelly sufficient to support the tindinga of gullty, as oconfirmed,
and the sentence,

mrm@mﬂwmmmnmuxM%meme
in time of war is dismissal and such other punishment as a court=

martial may directe The penalty for violations of Article of War 94
end 96 by an officer is such punishment as a court=martisl may direct.

. - -ﬁ@%hﬂgé 'Advo'o'ute' |
%JMC’M ' Judgo Mvouta

ﬁ) w&/&/ JZV Jud;o Mv;o‘.o.tol :,
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1st Indo

War Department, Branch Cffice of The Judge Advocate General with the

European Theater of Operationse 4 L TO0: Commanding
General, United Stetes Forces, Europlnn hea: er, APO 887, Us S Armw.

1. In the case of Major LYIE B, WETHERFORD (0~312215), Headquarters
and Headquarters Squadron, IX Air Force Advanced Depot Area Command
(2), attention is invited to the foregoing holding by the Board of.
Review that the record of trial is legally sufficient to support the
. findings of guilty and the sentence, which holding is hereby approved.
* Under the provisions of Article of War 50—, you now have authority to
order execution of the sentence,

. 2s When coples of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the reocord in this office is CM ETO
10027, For convenience of reference, please place that number in
brackets et the end of -the order: (CM ETO 10027).

,ﬁ////é&%/

!/ 4. Ce MoXNEIL,

" B lrigedier General, Upited States Army
- Assistant Ag@égﬁhéggﬁhte Geperalas __ .

( Sentence as modified by reviewmg authority, ordered executeds GCHO 293, ETO,
27 July 1945).

10027
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Rrouch Cffice of The Judpe Alvocate Genersl
vwith the
Buropean Theater
APC 887

BOARD OF REVIEW 10, 2

B M1 1045

Cil ETO 10053
]

UNITED STATES 84TH IKFANTRY DIVISICH

Ve Iriel by GCM, convened ab Ireteld,

- Germeny, 23 larch 1945, Sentence:
Dishonorsable discharce, total
forfeitures, and confinement at
hard labor for life. United States
Fenitentiary, Lewi sbur gy Penn=-
sylvaniae.

Private EIDOY E. HILIER
(14025124), Company F,
333rd Infantry

. HOLDING by BOARD OF REVIEW 0. 2 _
VAN BENSCHCTIEW, HILL and JULIAN, Judze Advocates

l, The record of triel in the case of 'the soldier named sbove has
been examined by the Board of Review.

2o Accused wes tried upon the folleowing Charge and Specifications
CHARCE: Violation of th'e 92rnd Article of Var.

Specification: In that Private Eldon E. liiller,
then First Sergeant, Company "F", 3324 Infantry,
did, at Krefeld, Cermany, on or about 5 Harch
1945, aid and abet Private First Class Frank
E. leonard, Company "F", 333a Infantry, in the
willfull, deliberate,- felonious and unlawful
murder of one, Hans-Gunther Wieynk, a human
being;-

He pleaded not guilty and, three-fourths of the members of the cour’c
present at the time the vote was taken concurring, was found guilty
of the Charge and Specificationes No evidence of previous convictions

-] - . - -
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was introduced. Three~fourths of the memhers of the *court present
at the time the vote was taken concurrirg, he was sentenced to be dis-
honorably discharged the service, to forfeit all pay end allcwances
due or to becoms due, and to be confined at hard labor, at such place
as the reviewing authority may direct for the torm of his natural -
life.s The reviewing suthority approved the sentence, designated the

* United States Penitentiary, lewisburg, Pennsylvania, as the place of
c¢onfinement, and forwarded 'bne record of trial for action pursuent to
Ar‘blcle of ar 50% ;

3. Evidence introduced by the prosecution showed that the weapons
platoon of Company F, 333d Infantry,.of which compeny sccused at that
tire was first sergeant, had moved into © Paul Schutz Street, Krefeld,
Germany, early in larch 1945, This move dispossessed Hans-Gunther
Viieynk, a German civilian, who moved into Fumber 11, next door (R7-11,
49, Pros.Ex.3)s Technical Sergeent #Wolfson, of Company F, took Wieynk
to-his company command post et about six-thirty the evening of 5 larch
beceuse the latter had returned home “"with an Off Limits sign-and a
§lip from the lMilitary Government allowm,g, him %o be out in theSstreet
until six-five abt night", and Wolfson, in doubt as to what this meant,
wanted to "let the .officers decide whabt was going to happen". At the

. command post, Wieynk talked with accused end some of the other men
theres He M"didn't like the way the American troops acted, and he also

_ brought religion into the discussion, dbout not thinking the American
Army would sllow Jewish soldiers into their orgenizetion". VWhen
Wolfson brought the German in, he brought with him some picturese
Accused asked the ecivilian "why he didn't like the way American soldiers
acted"™ and said, referring to the civilian, "That man ought to be tried
as a spy and shot" (R10, 11).

-Ians-uun’cber Vieynk was shot .and killed thet mgn‘c near
Mumber 13 Paul Schutz Street, Krefeld, by three bullets {ired from-a
pistol by Private Frank E, Leonard, also a member of accused's company
(R10)e That evening, at sbout 10 o'cloc“, accused, Wolfson, Privates
'*lrst Class Albert H. Talters and Willie R. Bond, and Privates Edwin
C. Wichman and Frank E. Leonard, all of whom, members of" Company F,
testified, and four others were in the company supply room drinking
and talking (R36,37,44,47,93), leonard, who was tried and sentenced
' for his part in the killmg that night (R98), testified that accused
- "started talking * * * gbout some Cerman that had come down there
Eo the command pos_7 end made a complaint about how the Amorican
troops were pushing him around, * * * and how he had found pictures
on him or swastikas * * * when he had moved out of the house [t'azen
over by the weapons platoo_r_:7 ¥ % * how he was a German soldier and:
we. were S3=-ing him and everything - cursing him up and dowm and how
he out‘ht to be taken out and shot" (R93). Bond listened to part of

i
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this talk. Ye heard Leonard say, "He ought to be shobt * * * Do you
viant me to go down end get him", and accused reply, "Weit, I weant
%o go down to the weapons platoon anyway" (R47). AL that time,
Walters and Wichmen heard "tHem", including accused, spesk ebout
zoing over to check on the German civilian (R37,45)., Accused then
left for the wearons platoon (Number 9) accompanied by Walters, .
Leonard” and Thomas (R37,45)s On the arrival of this group at the
“‘weapons platoon, at shout 2300 or 2330 hours, acoused stated that
he wanted to see where Hans~Cunther Wieynk was in order 'to check
on him" (R11,27,37,53,57,63; Pros.Exe3)s The platoon leader told
Sergeant Wolfson to "go over" and show accused where this Germen was,
In this party were accused, Wolfson, Leonard, Wal ters ‘and Staff
Sergeant Luther M. Eads of Compeny F, who went along at the request
of accused (R11,37,38,45,53,63). They went next door to Number 11
and went upstairss. ILeonard and Wolfscn entered the room where accused
was in beds. The latter got up and dressed and went downstaris with
the group vhich at that time included accused, leonard, Wolfson and
Walterse .On the stairs, Walters gave Leonard a gun, a P-38 (R12,39,
54,64,73,74,95)s Accused asked Wolfson if he "wanted the man".
Violfson said "No", Accused asked leonerd if he wanted hime Leonard
.answered in the affirmative, and accused said, "You know your orderse
Take him to the corner" and "Do a good job on him'" (R13,64,75,96).
Sergeant John E, Yokum and Sergeent Wilford A, Gibson, both of whom - -
at that time were members of Company ¥, were on dubty as guards at
the weapons platoon (R62,63)s Both had observed accused when he
came to that place thet night at ebout 2300 hours. - Gibson judged
accused to be drunk end he heard him "talking aboubt his haté for
Germans"(R63,73)s When accused and the others were in Number 9, °
these guards went fhere to investigate (R64,73), They saw Wieynk,

" accused, leonard carrying a P=33 .pistol, and others descend the

stairs (R64,73,74)s Gibson asked what was going on. Accused repri-
manded Gibson for leaving‘his post (R13,74). After that, accused,
Wolfson, Wel ters, Gibson and Yokum all returned to the weapons platoons.
Then accused called Gibson into-the comnand post and said to him:

"I understand you have some objections", Gibson replied: "Yes,

I object to murder" (R14,39,57,58,74,75,95). Gibson believed thab
beyond being reprimanded and sent back to his post by accused, he
was given no other instrictions (R75); but Wolfson and First Lieutenant
William C. Kiley, Company H, who also was present at the weapons '
platoon command post that night, testified that accused at thst

time also told Gibson to keep quiet about what he had seen (R17,58).

At about the seme time, while accused was in the weapons platbon
building, . three shots were. fired outside the building (r14,30,65,

74)s leonard shot Wieynk near the cornmer, in front of Number 13,

Just after he was seen by a guard-at about 2330 hours, on his way .

to that spot in the compeny of a German civilian (R36,67,81,82,96;
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Pros.Bxed). After Leonard and the civillan passed the guard, the
latter heard a shot; he turned end heard two more shots ard saw their
reflections Apparer Ltlv they were fired from & plstol waich he saw
in the hand of a soldier standing over the body of "This German
civilian", The soldier was Leonard (R82,83)s leorard, himself,
testified to his recollection of the shccting: '

- "The nexb thing I *‘emmber was o report of a sho‘b
and there was.a waite piece of cloth in front of
me as it went dowre I presumed it was the shirte
I walked up to the body and there was a man lying
there in fromt of mes IHe sald to me, 'You didn't
give me enoughe Give me more!, end I remember I
shot that two shots then, but vhether I shot the
first shot I heard I can't ssye I don's know

whether my pistol was even pointing ab the men
at the time" (RSG).

Innredla'bely after Jche shocting, 'bhe guard who had v'ltnes°ed the shooting
(supra) telked to Leomard and he (Leonard) said somethirg sbout "These
damn razis" (R83)e. 'hhile the body was there and five or ten minutes
.later, accused told this same guard: ‘"Don't say gnythings I'1l teke
care of this" (R83), The sequence of events showhs thst a little later
the compeny cormander "got Sgte Miller @ccused eweke and asked him
what had happened". TFirst Lieutenant Willigm X, Kiley heard accused
reply. .He testified as to his reco ‘et '

"Szte Miller stated that they went into a civilian's
house, and words to the effect = I couldn't posi-
4tively say that, 'Fe dragged him out of bed and shot
" his ass off's I wouldn't say it was *we! = or,
'Pulled him out of bed!, or words to that effect,
'They pulled him out of bed end shot his ass offt"
(R59) .
44 Accused, fully advised of‘ his rn.ohts s & mtness, elected
_to testify under oath (R102,103), He related that on the night in
question he went to the supply room to check with the supply sergeant
on soms battle losses and dirty clothes and stopped to have a drink
and conversabion with the men-there; that he remarked he had to go to -
the woeapons platoon to learn the whereabouts of the German civilisn
and then check on him to see if he was whers he was supposed to be; .
that he asked if anyons wanted to come with him and then went to the
weapons platoon commend post where he asked for the civilian, stating
that he wanted to see if he was still where he was supposed to be;

’
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that Sergeant Wolfson offered to show him where the civilein was

* and thet he said to Eads, "ant to come along?"; thaet he, Wolfson

and Eeds, followed by Welters and Leonard, wemt to the civilian's
house (R=103), where he went upstairs end into the vrong room; that
Leonard went irto the deceased'e room, turned on the light end seid.
"Here he is, Miller"; that he then entered the room and sew the de-
ceesed sitting up in bed; thet he left the room and got Wolfson to
help recognize the deceased and upon returning found that the deceased
was up and dressing; that he went downstairs and met Gibson, the guara,
who asked, "Vhat's going on up there?"; and he asked Gibson why he

had quit his post;-that Gibson. sald he objected to murder; and he then
acked, "Why, where did you hear anything sbout murder?"; that they
then returned to the weapons platoon ccmmand post and he told Gibson
to go irside end he said to Lieutenant I¥iley, "Gibson, he objects

to murdere. Do you know where he has heard anything ebout murder?"

and that lieutenant Kiley answered, "No"; thet he then asked Gibson
vhy he had gone over to the civilian's house end Gibson said that
Lieutenant Kiley had told him to and that Lieutenant Kiley said

that was not true (R104); that he then said to Gibson,

"fthet do you mean by telling me thet one of the
officers told you to care over there when he
didn't, Don't you have any more respect for the
officers than thate You could be court martialed
for telling officers end ncn-comissioned officers
false remarks®,

Thet soon thereafter he heard that a Jerry had been killed outside

and he sterted out of the house snd met Leonard at the doore Leonard
said & German had been killed down on the corner and he went down to
the corner where he saw several men stending eround the body; that

he then said, "Well, let's get back inside and not get tangled up

in this", and tola the guard, "I guess we can take care of it somehow".
Ho then went into the first platoon "CP" and then to the company “CP"
and to bed. Some time leter that night the company commender awcke
"him and asked him what had happened and he answered that a Germean
civilian had been killed and that he did not know who aid it (R105).

The accused specifically denied that he had made eny state-
ment or heard anyone make a statement to the effect that the German
civilian would be harmed or that he knew of anyone who intended to
kill the civilien (R106). He further testified that the deceased was
not threatened in any wey in his presence (R107) end that nothing
happened to lead him to belisve that any harm was going to befall
the deceased (R109),
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feceuced is crarzed with having alded and ebebtled Irivate

Firet Class frasz Be Leornard in ths murder. of '.-a”S"‘:“"“tn.Cl' wieyni

23 nlace alleged in the Spe c1‘1cati . of the Charge.

he cvidence Ls une cntradicte? thes Vileymin was shich and

©illod by Laovard, Ilecrard admitlted this cn the s‘w..d. e
8l

the wnlauful killing of o hiner beirg with malice sforethoushs .
(3T, 1528, parelda, pelf2)e The Lilling was without logal justi=-
Sicukion or excuse &i was therslfore unlewful (idem)s The Speci-
Ticebion in alleging the llling omits the werds T7ith malice
aforsthiought” but describes the confuect wilch accused iz allered
to have alded end ebetted os "willfull dalibcra’ce, ¢eloni us end

i alese

L)
unlewful murder"s. Thes onission was ha
epprised by the Specificaticn of The cor

e ;
¢ choren

‘The imserdt to charge the accused with being en alder and abethor

in the subshentlive orirs of murdor 3'.s clearly f'ou:ni in the lanpuege
ol the Speeificetions The offenss in ehiasf, +he ' 501‘, is suf=-
ficiently specifieds The tinz, place end identity of thc vichin
arc sct oub with wmistcialls claritys Ths allozstiocn dhat tle

3
offfense was "murder", as Jdistinguished from *ﬂy ot‘*cr cilence,

Y -

nerceds

necessarily imposed upon the prosecutirn tho Turden of proving malice

aforethouchte The rights of the accused were fully protected by
this Specificabicne ‘urfer ic legally d2fired ard must bo preved
in every essentlal reguired by that fefinitions . lMilitary law does
not concern itself with the superi‘luoug. It would have been un-
necessarily ropetitions to have char; ed'accuscﬂ with a.idi“g, angd
thmg a *'er,;, and then to adds "commitisld wiith malice
aforethcughts The Snecification by its uge ol Bhe werd Mumrdeor”
having c;ewrlv apprised the saccusesd ol the  offense with vhich
was intended e bn charged g there beirg nobhiing in the recory
to suggest et he was misled to his rrejulice by the omission in
the Specilicabion of the vwords "with melics efcrethonghi', this
omission was not fatael (Cif 221488, I Bulle JAT 21).

The Specilication cherges ace

-._‘ .- 2 2 aa L.
uzed with ailling and avebbing

the substantive crims of murter, A% common law aldors and abettors
of- others in the corziission of cri‘le ‘vwiere vunlshableo as such, To
aid and abet the cormaission of a felony was in itsell a substantive
offense (1 Tharton's Criminel Lew {12tk =2, 1932) sr\c.zfo, Pe327,.
© 2203 Coffin v, United uuaues, 162 UeSe GC%, 40 Le B2 110%)e The
cnactzent of sece 602 of tle Fedoral Crininal Coc.e (1% TsTA 550)
eholishe? tha co*mou lawr distinction betucen alders and obathors

eng principals {Cf 243674, III Zull. JAG 285) JrOVldl..;, thats

"noever dll'ectlj cormits any act censtitubing

an offense Aofinel in any law of the United

States, or cids, abets, counssls, ccmuagsnds

indudes or procures its comnission, is a prlncipal".
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Trg rroof, in cubetcotinl abundence, shoved fhet accused
aidsd and abehsed the murRer, as allzspeds, Tilth ﬁallce toward tho
vichinm, he was o ashive ravticipant in the preliminaries. A4Al-
though he lelt before the :hcctinf occurred and d4id not accompany
the killer on the last feotal march, he dlu zo with the group to the
home of the viebinm and was present while the deceased was being taken
out of the hcusze 7 his presence and spoken word, he encouraged
Ra]

and fortified leonard i he did not in fact actually instigate the

comission of this murder., The proseccution fully established the
guils of accused as a principal in the crime charged {(CM 243674,
supra)e

G. The killing of Wieynk by Leonard wes an element, réquiring
orqn+e4t proof, to establish the guilt of the accused in this casee
On cross-examination of Leonard, it was revealed to the court that
Leonard had becn tried and convicted for the nmurder of the Cerman,
Wieynke It cannot be said that this error vas prejudicial because
‘of the compellirg nature of othar conpe+ew+ evidence before the
covrt (III Bulle JACG 185). :

v . . '
7e The charge sheet shows that accused .is 25 years, 11 nonths
Qo o 3
of ages e enlisted.on*26 September 1240 at Jackson, lississirpie
Ho had no prior ssrvico.

8e The coart wes legally constitubed and had jurisdiction of
the person snd offenses No errors injuriously affscting the sub-
stantial rights of accused were committed during the triale, The
Board of Review is of the opinicn that the record of trial is lezally
sufficient to sunoort the flﬁdlnbs of gullby and the senbteacec,

94 The penalty for murder is death or life im prisonment as,

the cowt-martial may direct (AW 92)s Confirement in a penitentiary
is authorized for murder (A% 42; sec.275, Fed. Criminal Code (18 USCA
454))s The designation of the United States Penitentiary, Iewisburg,
Pennsylvania, as the place of oon;lnenent is proper (Cir.229, VD,

8 June 1944, sec,IT, parss1b(4), 3b)e
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Branch Office of The Judge Advocate General
with the
European Theater
LPO 387

BOARD OF REVIEW NO. 3 B AUG 1945
1 Ci ETO 10054 '

UNITED STATSES .9TH INFANTRY DIVISION

Trial by GCM, convened at Monschau,
Germany, 14 February 1945,
Sentence: Dishonorable discharge,
total forfeitures and confinement
at hard labor for life. United
States Penitentiary, Lewisburg,
Pennsylvania.

Ve

Private ERNEST E., BROWN

(33553281), Company F
39th Infantry -

A WL N A N AN 2N A NP TN

HOLDIKG by BOARD OF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1, The record of trial in the case of-the soldier
named above has been examined by the Board of Review,

2. Accused was tried ubon the following charges and
specifications: . :

CHARGE I: Violation of the 61st Articlé Qf War.,

Specification: In that Private Ernest E.
Brown, Company "F", 39th Infantry, then
sergeant, Company "F", 39th Infantry,
did, without proper leave absent himself
from his organization located near Un-
denbreth, Germany, from about & November
1944, to about 25 November 1944.

COMTIDENTIAL
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CHARGE II: Violation of the 58th Article of War,

Specification: - In that * * * did, at Elsen=-
born, Belgium, on or about 1 December
1944, desert the service of the United
States by absentinting himself without
leave from his organization with the
intention of avoiding hazardous duty
and shirking important service, and did
remain absent in desertion until he
surrendered himself at Verviers, Belgium,
on or about 23 December 1944,

He pleaded not guilty and, all of the members of the court
present at the time the vote was tazken concurring, was
found guilty of both charges and their specifications.’

Fo evidence of previous convictions was introduced., Three-
fourths of the members of the court present at the time
the vote was taken concurring, he was sentenced to be
dishonorably discharged the service, to forfeit all pay
and allowances due or to become due, and to be confined

at hard labor, at such place as the reviewing authority

- may direct, for the term of his natural life. The review-
ing authority approved the sentence, designated the United
States Penitentiary, Lewisburg, Pennsylvania, as the place
of confinement, and forwarded the record of trial for
action pursuant to Article of War 50%. .

3. The evidence was undisputed that on 8 November
1944, accused was a member of Company F, 39th Infantry,
located at Undenbreth, Germany (R6). On that date, he
was scheduled to return to his company from a 48 hour
pass in Verviers, Belgium, He failed to return uvntil
25 November 1944 when his organization was located near
Kalterherberg, Bermany and participating in a training
program for action against the enemy. Accused was absent
without leave from the 8th to the 25th of November (R6-7,
9,13-143 Pros.Ex."]"). He explained his absence by saying
he was having too good a time to return. He wgs placed
"in arrest in quarters (R8). Thereafter until 1 December
his company was engaged in small unit problems, such as
taking fortified positions and pillboxes (R8,14). It
was common knowledge among the men of the organization
that this training was for anticipated action against
the enemy at an early date. Accused broke arrest 1
December -and absented himself without leave (R10,14-15).

-~
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On 5 December his company took part in an attack against
the enemy (R12). Accused surrendered to military autho-
rities at Verviers, Belgium on 20 December 1944 (R15).

4. TFor the defense, accused's compapy commander
testified that he had known him since the organization
was in Sicily and he had caused no trouble 'before this
time, had been a good soldier and formerly held the-
grade of sergeant (R16). After his rights were explained,
accused elected to remain silent (R19-20).

5. Under Charge I and Specification, accused's
absence without leave as alleged was shown by substan-
. tial evidence, -~ = '

6. Regarding Charge II and Specification, there was
also substantial evidence from which the court was-autho-
rized to infer that accused knew of the prospective action
of his organization against the enemy and deliberately
left his place of duty to avoid prospective battle hezards.
The court's findings of guilty were fully justified (CM ETO
7413, Gogol; CM ETO 5953, Myers; CM ETO 5293, Killen).

7. The chafge sheet shows that accused is 22 years
three months of age and was inducted 28 January 1943 at
Baltimore, Maryland. He had no prior service.

8. The court was legally constituted and had juris-
diction of the person and offenses. No errors injuriously
affecting the substantial rights of accused were committed
during the trial. The Board of Review is of the opinion
that the record of trial is legally sufficient to support
the findings of guilty and the sentence.

9. The penalty for desertion in time of war is death
or such other punishment as a court-martial may direct
(AW 58). Confinement in a penitentiary is authorized by
Article of War 42. The designation of the United States
Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement is proper (Cir.229, %D, 8 June 1944, sec.II,

pars.1lb(4), 2b).
_.Mz%acﬁudge Advocate

/ ' , _
i(m (T%Mf@“»‘m Judge Advocate

S ,’::‘/.n.{,,};/ ,'{4. Judge Ad\lfﬁ%d
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Branch Office of The Judge Advocate General :
| * with the
European Theater of Operatlons . -
APO 887
BOARD OF REVIEW NO, 2 | 50N
- CM ETO 10057
UNITED STATES g 8TH INFANTRY DIVISION
Ve ) Trial by GCM, convened at
) APO 8, U, S, Army, 27 March
Private ANTHONY MASTROPIETRO ) 1945, Sentences Dishonorable
" (12020266), Company K, 28th ) Discharge, total forfeitures,
Infantry ) and confinement at hard labor
: ) for 1ife, Eastern Branch
) United States Disciplinary
) Barracks, Greenhaven, New York, .

HOLDING by BOARD OF REVIEW NO, 2 .
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

l, The record of trisl in the caée of the soldier named above
has been exsmined by the Board of Review,

2. Accused was tried upon the following Charge and Specificationx
CHARGE: Violation of the 58th Article of War,

Specification: In that Private Anthony Mastropietro,
Company K, 28th Infantry, did, at Vicinity of Vos-

¢+ . senack, Germany, on or about 5 December 19/4,
desert the service af the United States by absents
ing himself without proper leave from his organiza-
tion with intent to avold hazardous duty to wit:
combat duty against an armed enemy of the United
States, and did remain sbsent in desertion until
he mas apprehended at or near Paris, France on or
about 28 December 194/

He pleaded not guilty and, three-fourths‘of the members of the court’
present when the vote was taken concurring, was found guilty of the
Specification except the words "with Intent to avold hazerdous duty,
~to wit: comdat duty against an armed enemy of the United States",
and"guilty of the Charge. No evidence of previous convictions was
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introduced, Three-fourths of the members of the cowrt present when the
vote was taken concurring, he was sentenced to be dishonorsbly dis-
charged the service, to forfelt all pay and allowances due or to become
due and to be confined at hard lsbor, at such place as the reviewing
authority may direct, for the term of his natural life. The reviewing
- authority approved only so much of the findings of gullty as involved a
finding of guilty of absence without leave and his apprehension on the
dates and at the places alleged in viclation of Article of War 61,
epproved the sentence, d esignated the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place of confine-
ment, and forwarded the record of trial for action pursuant to Article
of Tar 50k

3¢ The evidence for the prosecution was substantially as follows:

‘Accused was a rifleman in Company K, 28th Infantry (R7,11),
On /4 December 1944, he waes returned from the hospitsl to his organization's
kitchen (R11, 12), and after being furnished overshoes the next day was to .
join his unit on the line (R5,12,14), The company was located in the '
vicinity of Vossenack, Germany (R5). Accused was seen on 4 December 1944
. in the kitchen which was part of the field train, (R4,5,12) and the next
day it was reported to the first sergeant that he had gons on sick call
but he was not again seen in the company during the month of December
(R5,10,13), He had not been given permission to be sbsent from the
Compa.ny (R5,10,14)s -The company was engaged with the enemy on 5 December
1944, receliving mortar and small arms fire and heavy casualties were
suffered (R5,14), and it was common knowledge among the men at the field
train that the company was in contact with the enemy (R10), Accused :
knew that one of their platoon sergeants had been killed in action on
5 December (R6). The investigating officer testified that accused,
after being advised of his rights ixue), made a voluntary statement in
which he stated he had been returned to his organization as a straggler
on or about 4 December and was to remain at the fleld train until he was
completely equipped after which he was to go to his company, He further
stated that he left the field train on 4 December 1944 without permission
snd went to Paris, France, whers he was arrested on 28 December 1944.
At the time he left the field train he knew the tactica.l situation of
his - company was "pretty hott (R16,17)s -

Le After his rights as a witness were fully explained to him (R18), -
accused elected to remain silent and no evidence was introduced in his .
beh&lf. .

5. _As a result of the action of the feviewmg authority the Board
of Review 1s concerned herein only with the legal sufficiency of this
case as a violation of Article of War.61, The prosecution presented ample
proof of all the elements of this offense and they were edmitied by the
accused in his voluntary statement to the investigating officer (MM,
1928, par,132,p.146; CH ETO 3991, Valdez)s The circumstances under which

T 10057
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'accused left his orga.nization indicate that he might well. have been
found guilty of the offense charged.

6« The charge sheet shows that accused is 23. years of age and
enlisted 24 October 1940. He had no prior. eervice.

~ T7e¢ The com-t was legally conatituted and had jurisdiction of -
the person and offense, No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of tiisl is legally sufficient to
support the sentence and the findings of gullty as approved.

'8, The designation of the Eastern Branch, United States Dise
ciplinary Barracks, Greenhaven, New York, as the place of confinement
is proper (AW 42; Cir.210, WD, 14 Septe 1943, sec.VI, as a.manded).

L N"'} ‘ . ST ’
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Brench Office of The Judge Advocate General

with the
Europeenr Theater of Operations
APO 887
BOARD OF REVIEW NO. 3 2.9 MAY 1945
CY ETO 10079
UNITE D ST A TES ) UNITED KINGDOM BASE, COMMUNICATIONS
‘ ~ ) ZONE, EUROFEAN THEATER OF OIERAIIONS
A )
, ) Tria.l by GCM, convened at Lichfield,
Private ANICEIO MARTINEZ ; Staffordshire, Epgland, 21 Febru-
(38168482), Headquarters : ary 1945, Sentence: To be hanged
Detachment, Prisoner of War ) by the meck until deads
Inolosure Noe 2 )

-

HOLDING by BOARD OF REVIEW NO, 3
. SIEEFER, SHERMAN and DEWEY, Judge Advocates

le The record of trial in the case of the socldier named above has ~
been examined by the Board of Review and the Board submits this, ita hold~-
ing, to the Assistant Judge Advocate General in charge of the Branch Office
of The Judge Advocate General with the European Theater of Cperationss

2¢ Accused was tried upon the fo_:l.lcwing Charge end Spocification:v
CHARGE: Violation of the 92nd Article of Wars

Specification: In that Privete First Class Aniceto Martinez,
Hq Detachment, Prieoner of War Inolosure Noe 2, 4id, et
Rugeley, Staffordshire, England, on or sbout € August
1944, foroibly and feloniously against her will, have
carnal knowledge of Agnes Copes

He pleaded not guilty and, ell of the members of the court present at the
time the vote was taken concurring, was found guilty of the Charge and
Specificaticne Xo evidence of previous convictions was introduceds All
of the members of the court present at the time the vote was taken con=
ocurring, he was sentenced to be hanged by the nedk until deads The re~-
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viewing authority, the Commending General, United Kingdom Base,
Commmunications Zone, Europesn Theater of Operations, spproved the

_ sentence and forwarded the record of triel for action under Article
of War 48, The confirming authority, the Commanding General, European
Theater of Operations, confirmed the sentence and withheld the order
directing execution thereof pursuant to Article of War 503,

3e¢ The evidence for the prosecution was as follows:

Mrs. Agnes Cope, & frall, 76 year old women, weighing 112 pounds,
resided alone in a small cottege et 15 Sendy lane, Rugeley, Staffordshire,
Englend (RS,10,12,20,21,42)s Surrounding the dwelling was a eix-foct

 hawthorne hedge (R12)e About 0315 hours on 6 August 1944 while in her
roon on the second floor to which e had retired for the night, she heerd
someone on the stalrs and then a man appeared in the doorwaye. She said,
"Oh Dear Master, whatever do you wante If it is money you want, I
haven't got it", The man replied, "I don't want money. You kmow what:
I want, It be a woman I want", He was a big man end wore khakl clothes
end & hat with a black peak, His speech sounded American, but she did
not see his face. After placing his hat on her bed and moving her to
one side, he lifted her nightdress, took out his "privates™ and inserted
it in her "privete part", She did not consent to his actions, but
soreamed and resisted him as best she ococulds He struck her, giving her
a black eye and bruises, He finally left and she waited "for time to
get on that I could get out end call someone™ (R8-11), She arrived at the
police station betwsen 07850 and 0830 hours the ssme morning (R10,12) and
at 1045 was examined by Dre Le De Roberts, police surgeon of Rugeley, &
-qualified medical practicionere EHe found she had sustained a sprained .
thumb and minor brulses on her face and necke Thers was a small bruise
on the posterior vaginel wall, inside the passege, which was of recent
origin, end the left side of her "privete parte"™ was swollen and brulsed,
injuries consistent with recent intercourse (R19,20), Vaginal slides
made from swabs taken from the upper and lower parts of the "private
passage™ revealed the presence of human spermatazoa (R20,21,32,33)e

Accused's organization was Prisoner of War Inclosure Noe 2, located
at Rugeley, end a bed check made about 2400 hours on the night of 5~6
August 1944 disclosed that he wes the only member of the organization
then sbsent (R21,22)e A service cap was found on accused's bed on
6 August, which he admitted he had borrowed from & friend and had worn
the previocus night (R13,14; ProssExel)e A thorn sticking to this cap
wes similer to thorns on the hawthorne bush which surrounded the Cope
dwelling end blue fibers adhering to it were similar to fibers in the
blue portion of a quilt found on Mrs, Cope's bed (R13,14,15,313Pros.Ex2
and 4)s The quilt was described in Mrs, Cope's testimony es "a red one"
(R10)e A shirt and & pair of trousers which accused admitted wearing

10079
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on the night of 5-6 August were found in his possession (R4l; Prose
Exe3)s Vhite material found around the bottom two buttong of the
trousers (R13) was shown to consist of cotton fibers snd cotton
threeds similer to fibres and threads in Mrs. Cope's nightdress
(R32; Proxe Ex 4)e The lower portion of the shirt contained o
geninal stain (R32),
: On 6 August following a complaint made to him by Mrse Cope ,
Police Inspector Horace Je Brocks of the Staffordshire County FPolice,
stationed in Rugeley (R12), interviewed accused and "charged him
first" by stating that he ,

"was going to arrest him and then hand him cver to
the United States authorities, for that tetween
eleven~thirty on the 5th eand eight thirty on the
6th that he unlewfully raped one women, Mrse Cope"e

He then esked accused,

"Do you wish to say snmything in enswer to the charge?
You are not cbliged to say anything et all unless you
wish to do s0, but whatever you say will be teaken down
in writing and may be given in evidence"”,

Accused replied,

"T did go in the houses . I did not break the door opens

I had connections with a woman, She was not forcede

1t wes at a little house at the bottom of the hill near
the pube It happened last nights I had hed some drinke -
I wes not drunke I was sick near the house" (R14),

On 7 August accused was interviewed by Harold F, Fard, Agent,
28th Militery Police Criminsl Investigations Department, who werned
sccused of his rights under Article of War 24, edvising him that he had
the privilege of remaining silent and that anything he said could dbe
used elther or or egainst him in the event the investigation resulted

. in & trial by court-martial (R25,26)e No force was used, no reward
promlised, and no persuasive measures taken, Aocused steted, in sub=-
stance, that he went to Rugeley on the night of § August and visited
two or three pubs where he had quite a few beers. He was feeling
"high" but not drunke The pub closed sbout 2200 hours. He left,
walked around and finally cems to a group of housess He had talked
to &' lady in one of the houses on two prior occasions, About 2230 he
entered, what he believed was the same house, by opening the door when
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there was no snswer to his knocke He turned to the right and walked .
halfwey up the stairs, A lady then asked if he was looking for moneys
He replied, "No, I've got plenty of money, you know what I want"e The
lady responded, "let's get it over so you can go back home", He placed
his hat on the bed, sat down and pulled her down beside him, He was
wearing a "peak hat" that nighte After he unbuttoned his pants and
shorts, she took his penis and put it into her privete parts, He was
on top of her only for a second and could not recall hitting her, "It
wasn't any good" so he got up, grabbed his hat and went out the back
doore. He jumped over the hedge onto the road and proceeded back to
camp (R26,28)e

4, After his rights were explained to him (R34~35), accused testi- .
fied in substance in eccordance with his statement to Agent Forde. He
elso testified that he had been recommended to the Cope house two weeks
previous to the night in question, He had then tried to enter the house
but & woman had told him to come sround another night (R365)e He had
previously seen soldiers and "numsrous women" inside the house and hed
been ordered awey from its vicinity by the military police (R35,36,37).
However, he had never seen Mrs. Cope before (R37)e He thought the
nunber of the house was 18 or 156 and that he was going to the semse
place on 5-6 August, He believed it to be a house of ill repute. He
hed no money when he went to this house (R37)e He denied that the hat,
trousers and shirt, admitted in evidence, had been worn by him on the
night of 5-6 August (R38,39; Prose. Exe 1)e ' ,

5e¢ Major Cifoster W, Mebus, a member of the court, is shown as absent
at the time the court met on 21 February 1945 (R2)e However, the fact
that he was then present is made certain by the question directed to him
personally by the prcsecution at the opening of the trial as to whether
or not he had any inhibltlons toward the imposition of the death penalty
in the event of a finding of guiltye Major Mebus answered "None"(R4)e
It is therefore obviocus thet the indication in the record that he was
absent when the court met is incorrect and that his name should have
been included with the members of the court listed ss presente The record
of trisl further recites: "Note: Major Msbus wes then excused after
challenge and before the court was sworr" (R4). Who instituted the
challenge, what sction was taken upon it by the court and whether or not
Major Mebus then withdrew after being excused does not appear (MCM, 1928,
pare58a,b,pe44=45)e Further cbsourity is added by the showing in the
record of triel that after such challenge both ths prosecution and the
defense indicated they had no challenges either far cause or peremptorily
(R3)s Regardless of the circumstances concerning the challenge, it may
- properly be presumed that Major Mebus then withdrew upon being "then ex~
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cused after challenge" and no substential right of accused was injurie
ously affected by the irregularities above notede

. 6¢ Every element of the offense of rape is amply proved by compe=-
tent substantial evidences 'The record of triel is therefore legally
sufficient to support the findings of guilty reached by the court, While
there 1s no evidence that accused inflicted serious bodlly injury upon his
victim apert from the violation of her person, nevertheless it is apperent
that he sccomplished his purpose by mesns of force while the elderly and
freil woman of 75 yeers regsisted to the utmost extent required by the
ciroumstances in which he placed her, The case therefore falls squarely
-within the rules of law discussed by the Board of Review in CM ETU 3933,
Ferguson and Rorie and UM ETO 4661, Ducote,

7¢ The charge sheet shows that accused 1s 22 years four months of .
ege end was inducted 19 Ootober 1942 at Santa Fe, New Mexicos He had no
prior service,

8¢ The court was 1ega.11y constituted and had jurisdiction of the
person and offense. No errors injuriously affeocting the substantial
rights of accused were committed during the triale The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence.

'9. The penalty for:repe is death or life imprisomment as the

oourt-martial mey direct (aw 92).
é’&f: (Atn. ﬁé Zi égi&udge Advocate

ﬁYM % %&V"‘"Uudgo Advocate

Al
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1st Ind.

War Department , Brench Cffice of The Judﬁ& %Kgcate General with the
Eurcpean Theater of Oper-tionse 703 Commending
Gereral, Europsan Theate * of Operations, APO 887, UeSe Armye

le In the case of rivate ANICETO MARTINEZ (38168482), Heed~
quarters Detachment, Pri: mer of War Inclosure Noe 2, attention 1s in-
vited to the foregoing kclding by the Board of Review that the record
of triel is legelly sufficient to support the findings of guilty end
the sentence, which holding is hereby approvede Under the provisions
of Article of War 503*, you now have wthority to order execution of the
. sentencee

2+ The rape is referred to as "heinous", "bestial", "sub-humen"
and "eggravated", because of the age of the victim, but it 1s unlikely
the acoused knew this beceuse of the darkness and his intoxicstions
Agide from the age of the victim, the crime wes not an aggraveted rapes

3¢ When copies of the published order are forwarded to this office,

they should be accompanied by the foregoing holding, this injorsement
and the record of triel, which is delivered to you herewithe The file
number of the record in this office is CM .ETO 10079, For convenience
of reference, plesse place that number in brackets at the end of orders
(CM ETO 10079)e

4, Should the sentence as imposed by the court te carried into-
. execution, 1t is requested that a complete copy of the proceeding be
furnished this office in order that its files may be completes

EQ Ce HOMIL,
?rigudier General, United States Army,
Assistent Judge Advocate General

( sentence ordered executedes GCMO 204, ETO, 9 kJune ‘1945).
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Branch Office of The Judge Advocate General

. with the
European Theater of Operations
AFO 887

BOARD OF REVIEW NO. 1 . 2 9 MAY 1045
CM, ETO 10097 "

UNITED STATES g 89TH INFANTRY DIVISION
Ve ) Trial by GCM, convened at Punderich,
) ) Gemany, 2 April 1945, Serience:-

Private CRUZ C. ROSAS ) Dishonorable discharge, total for-

(38122191), Comgany B, )} féitures and confinement at hard
ombat )} 1labor for ten years. Eastern Branch,
) United States Disciplinary Barracks,

) Greenhaven, New York. :

314th Engineer
Battalion

" HOIDING by BOARD OF REVIEW NO. 1 :
RITER, BURROW and STEVENS, Judge Advocates

1. The record of trialin the case of the soldier named above
has bsen examined by the Board of Review.

2, Accused was tried upon the following charges and specifica-
tions: .

CHARGE I: Violation of the 93rd Article of War.

Specification: In that Pvt, Cruz C. Rosas, Co B, 3lith
Engr C Bn, did, at Punderick, Germany, on or about
17 March 1945, with intent to commit a felony, vis,
rape, commit an assault upon Matilda Gerhard, by.
willfully and feloniously placing his arms about
her and throwing the said Matilda Gerhard upen a
bed. '

CHARBE II: Violation of the 65th Article of War.

-l-
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Specification: In that # 3 % having received a
lawful order from Cpl Lawrence P. Malbrough,
Co B, 314th Engr C Bn, a noncommissioned
officer who was then in the execution of his
office, to "get out of this house®, did, at
Punderich, Germany, on or about 17 March
1945, willfully disobey the same,

CHARGE IIX: Violation of the 96th Article of War,
(Finding of not guilty)

Specification: (Finding of not gullty)

ps

He pleaded not guilty, and was founc?%tuilty of Charge III and

its Specification, guilty of the Specification ofCharge I, except
the words "placing his arms about her and throwing the said Matilda
Gerhard upon a bed", substituting therefore the words "holding with
physical force the said Matilda Gerhard upon a bed", of the excepted
words not guilty, of the substituted words guilty, guilty of
Charge I, ard guilty of Charge II and its Specification. Evidence
was introduced of one previous conviction by special court-martial
for absence without leave for one hour and wrongfully taking and
using without proper authority a #-ton truck in violation of the
6lst and 96th Articles of War, He was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or

to become due, and to be confined at hard labor, at such place as
the reviewing authority may direct, for 20 years. The reviewing
authority approved the sentence, but reduced the period of con-
finement to ten years, designated the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place of con-
finement, and forwarded the record of trial for action pursuant to
Article of War 503, - -

3e Prosécution,'s evidence summarizes as follows:

gn the afternoon of 17 March 1945 accused, together with
Private leslie J. Willlams, was drinking wine with the Gerhard
" family and two other Germans, Mrs. Koenig and Miss Vetterlich in
the Gerhard home in Punderich, Germany. After the group had con-
sumed two bottles of wine (B2), Matilda Gerhard, one of the .
Gerhard daughters, went upstairs to her room (R8,13). Shortly
thereafter, accused and Williams put their arms around Miss
Vetterlich and drew her close to them., She cried for help and went
outside (R16)., Accused and Williams then went upstairs (R17) and
told Matilda to stay in her room. She wanted to leave but wasn't
permitted to do so (R12). She called for help from her father twice
(R8,14)., They shoved her and she fell on the bed. Accused wanted
to grab her but she pushed him away. He did not attempt to disrobe
her and touched only her garter (R9). He did not remove any of
his clothing or expose any part of his body (Rll).

- | 10097
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The prosecutrix testified that she pushed him away
and stood up and called for help again. Some American soldiers
came up the stairs and grabbed accused and she went downstairs,
As far as she could remember accused pushed her on the bed only
once (R9, 10).

Corporal lLawrence P, Malbrough and Private Dudley of .
accused's company went to the Gerhard house in response to a re-
quest for aid (R18). Malbrough testified as follows:

"We went across the street and got to the
entrance of the house. I heard this girl
upstairs moaning and crying so we went
upstairs. When I was about five steps
from the top of the stairs, Private
Rosas opened the door of the room and I
told him, 'Private Rosas, come down, You
have no business up there?, He answered,.
'Leave me alone, I want to get some ass',
He went back into the room and I followed®
(r18).

Witness 'told accused "to get out®, When Malbrough caxe
into the room, accused "threw the girl on the bed and was on top
of her" and holding her. Witness caught accused by the shoulder
and pushed him from the room.. He then discovered that Williams -
and Dudley were fighting and when he released his grasp on accused
"to see what was going on", accused reentered the room (R18-19),
Witness found him on top of the girl a second time, He again
grasped accused by the shoulder and pushed him from the room.
Accused refused to leave the house and Malbrough knocked his helmet off
and hit him. Accused then went outside and they returned to the
_ecompany ares, . 1.

!

Malbrough testified that accused tacted very drunk and he
smelled" (R20). Mr. and Mrs., Gerhard also testified that accused
was intoxicated (R15,17) as did the prosecutrix (Rl2).

- L Accused, after being warned of his rights, was sworn
a8 a witness in his own behalf, In pertinent part his testimony
as to the events of 17 March 1945 was:

"In the morning when we got up we had to
move, We started drinking wine. We kept
drinking wine until we got here in this

- ton. We then went out again, but the’
platoon lieutenant sent me back to my -
company. After that me and Private
Williams went out of the house where we
were supposed to sleep that night. We

CONFInENTHRE 10097
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had been drinking a lot and went to the
other house where the girl was, When we

- got there we asked for wine, and after I
drank a few glasses more I did not remem-
ber nothing. The next day they told me I
tried to rape the girl. I don't remember
nothing. % * % /I first arrived in Punderich/
About twelve or one o'clock, around noon. -
We left the town and they went on a combat
petrol. He sald I was not good enough to
g0 because I was too drunk" (R21).

. 5. The vital elements of the crime of assault with intent to
commit rape have been succinctly set forth by the Court of Appeals
for the District of Columbia:

"In order to make out a case of assault

“with intent to commit rape, it is essential
that the evidence should show beyond a
reasonable doubt (1) an assault, (2) an
intent to have carnal knowledge of the
female, and (3) a purposeto carry into
effect this intent with force and against
the consent of the female, Dorsey v. States,
108 Ga. 477, 34 S4E.135" (Hammond v, United
States (App.D.C.1942),127 F.(2nd) 752,753).

The Board of Review is of the opinion that the above requirements
must be rigorously applied and that no soldier should be convicted
of the offense unless all elements are proved by compelling evi-~ .
dence in the record of trial. In this instant case the standard
is clearly met, Aside from the testimony of the German civilians,

- the commission of the offense is graphically established by the
testimony of Malbrough, an American soldier of accused's omn
organization (CM ETO 78, Watts; CM ETO 37149, Ward; CM ETO 3750, Bell,
CM ETO 7202, Hewitt and Nashs.

6. With respect to Charge II and its Specification, the
evidence shows that Corporal Malbrough issued the order to accused
substantlally as alleged and that accused willfully refused to obey
the same. His guilt of the offense was proved (CM ETO 1725, Warner)

7. The question as to whether accused's intoxication was
so complete as to render it impossible for him to have enter-
tained the specific intent to rape with regard to the Specification
of Charge I and the intent to willfully disobey Malbrough's order
with regard to the Specification of Charge IIwaa within the pro-
vince of the court. The court resolved the question against accused
and the Board of Review, in view of the evidence, will not dis-

W 1609:
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turb the findings on appellate review (CM ETO 1585, ﬁouseworth).

8, The charge sheet shows that accused is 26 years of
age and was inducted 6 July 1942 at Fort Bliss, Texas. He had
prior service from 18 September 1940 to 27 September 1941 with
Company E, 120th Engineers,

9. The court was legally constituted and had jurisdction
of the person and offense, No errors injuriously affecting the
substantial rights of accused were committed during the trial.
The Board of Review is of the opinion that the record of trial
is legally sufﬁ.cient to support the findings of guilty and the
sentence,

. 10, The designation of the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place of
confinement is proper (AW 42; Cir.210, WD, 14 Sep’c.l943, see, VI,
as amended) o v

4(:-&- Judge Advocate
Aﬂ/njy J&MM Judge Advocate
4 [ 4 ¥ - . .

//'//zi’/,/ L Z Judge Advocate
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887

CM ETO 10098

UNITED STATES 89TH INFANTRY DIVISION

v. Trial by GCM, convened at Loeffel-
. scheid, Germany, 31 March 1945.
Sentencet Dishonorable discharge,
total forfeitures and confinement
at hard lebor for life, - United
States Penitentiary, Lewisburg,
Pennsylvania. .

Private JEROME J. MOONEY
(36745160), Headquarters
Battery, 550th Antisircraft
Artillery, Automatic Wéapons
Battalion

st St Nt Svgs S NtV e e et

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. Accused was tried upon the following charges and specifica-
tions:' . . '

CHARGE I: Viclation of the 92nd Article of War.

" Specification: In that Private Jerome J, Mooney,
Headquarters Battery, 550th Antiaircraft
Automatic Weepons Battalion (Mobile), did,
at Loeffelscheld, Germany, on or sbout 18
March 1945, forcibly and feloniously against
her will have carnal knowledge of Mrs.
Stephanie Maldaner.

CHARGE II: Violation of the 93rd Article of War,

10098
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Specification 1t In that * * % did, at Loeffel-
scheld, Germany, on or asbout 18 March 1945,
with the intent to commit a felony, viz,
rape, commlit an assault upon Mlss Elisa.’beth
Ziefero

Specification 2: In that % * % did, at Loeffel-
scheid, Germany, on or about 18 March 1945
commit the c¢rime of sodemy, by felonlously
end against the order of nature having carnal
connection per os with Miss Elisagbeth Ziefer,

‘ Specifica.tion 3: (Finding of not guilty).

Specification 4: In that * * % did, at Loeffel-
scheid, Germany, on or about 18 March 1945,
with the intent to do him bodily harm, commit

an asssult upon Johann Maldaner, by striking
him on the head and on the arm with a danger-:

ous weapon, to wit, a Sub-machine gun,

Specification 5: In that # * % did, at Loeffel-
scheld, Germany, on or about 18 Merch 1945,
with the intent to do him bodily harm, commit
sn assault upon Josef Becker, by willfully
and feloniously striking the said Josef
Becker on the hea.d.

Specification 6: In that * % % did, at Loeffel-
scheid, Germany, on or about 18 March 1945,
with the intent to do her bodily harm commit
.an assault upon Helene Winzowski, by striking
her on the head with a dangerous wespon, to
wit, a Sub-machine gun.

Specification 7t In that * % % did, at Loeffel-
scheid, Germsny, on or sbout 18 March 1945,
with. the intent to do hér bodily harm, commit
an assault upon Mrs. Stephanie Maldaner, by
striking her on.the head and on the arm with
a dangerous weapon, to wit, a Sub-machine gun.

Germany, on or sbout 18 March 1945, with in-

tent to commit a felony, viz, rape, commit an

assault upon Mrs, Susanna Becker,

Specification 9: In that * # % did, at Loeffel-
scheid, Germany, on or about 18 Merch 1945,
by force and violence unlavfully enter the

Specification 8¢ In that * * * did, at Loeffelschéid,

1009¢
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dwelling of Johann Maldaner and Josef
Becker with the intent to commit a
criminal offense.

CHARGE III: Violetion of the 63rd Article of War.

Specification: In that %% % did, at Loeffel-
scheid, Germany, on or about 18 March 1945,
behave himself with disrespect toward Capt -
JOHN W, MILES, his superior officer, by
saying to him, Blow it out your ass", or
words to that effect.

CHARGE IV: Volation of the 69th Article of War.,

Specifications In that * % % having been duly
placed in arrest in quarters at Loeffel-
scheid, Germany, on or about 18 March 1945,
did, at Loeffelscheid, Germany, break his
sald arrest before he was set at liberty
by proper authority..

CHARGE V: Violation of the 96th Article of War.
(Finding of not guilty)

Specificationz (Finding of not guilty)

He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was taken concurring, was found not

" guilty of Specification 3 of Charge II, and of the Spe cification.

of Charge V and Charge V, and guilty of all other charges and speci-
fications. No evidence of previous convictions was introduced. -
Three-fourths of the members of the court present at the time the
vote was taken concurring, he was sentenced to be dishonorably dis-
charged the service, to forfeit all pay and allowances due or to
become dus and to be confined at hard labor, at such place as the
reviewing authority may direct, for-the term of his natural life, -
The reviewing authority approved the sentence, designated the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of con-
finement, and forwarded the record of tria.l for action pursuant to

3. ‘l‘ho evidence for the prosecution was eubetantially
as follows.

On 18 March 1945 at about 2000 hours, accused came

to the dwelling of Johann Maldaner and Josef Becker at 12 Main *
Street, loeffelscheid, Germany (R7,8,17,23,25). Miss Helene

Qwﬂmwwg_.' : 10098,
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Winzowskl, Mrs. Stephanie Maldaner, Mrs, Susanna Becker and
Elizabeth Ziefer were the other occupants of this house-(R7,
11,28,25). Accused entered the bedroom of Miss Winzowski armed
with a gun and ordered her to "Come with me" (R8,10). Clad
only in a nightgown and a little red jacket (RlOS she went down
.into a field a little way with him and as she began to get
frightened, she inquired where they were going or what she was
to do, Accused then hit her on the side of the head with his
gun, knocking her over. She immediately got up and accused
‘tried to hit her again, but she succeeded in running into the
house where she hid from accused who followed her (R8,9,12), .
He re-entered the house and asked where the girl was leo) and,
when told by Mr. Becker that he should leave the house or he
would call the police, accused hit him (R24,25), knocking Mr,
Becker to the floor (R21). Accused then entered the bedroom
of Mr. & Mrs. laldaner (R18) and ordered Mrs. Maldaner to "Come
with me"™, She replied "No, I don't want to go. I would rather
‘be shot. Rather than go with you shoot me" %RIZ). When her
husband protested, accused held his gun up and pointed it right
at him, Ifrs, laldaner put on her clothes and accompanied ac-
cused, -who pushed her forward all the time with his gun, They
went towards the fleld and accused hit her over the head with
his gun, rendering her unconscious. When she regained conscious-
ness, accused tore off her clothes and proceeded to penetrate
her with his penis, He indulged in the act of intercourse four -
timeg. She tried to get away but at every attempt accused
threatened to hit her with his gun if she got up (R18,12,13,15).
When accused could no longer perform the act of intercourse, she
?aug?t up her clothes, put them on and went back to the house
R14).

After the accused took Mrs. Maldaner outside, Mr, Maldaner’
dressed and stood by the window walting for lis wife to return
(R18); When she did come in the house, she asked for her husband

" and said to him, "You couldn't believe what's happened"(R19). He
told her to be quiet and to go upstairs. He locked the door , un-
dressed and went to bed. Shortly thereafter, he heard consider-
able noise, the breaking of glass in the door and accused reappeared
in his room. He threw the covers. off Mr, Maldaner and when he '
attempted to pull them back over him, accused hit him with his gun.
When Mr. Maldaner made a further attempt to cover himself, accused
again hit him on the arm and elbow, tearing the skin., He then .
laid still and in a few moments accused left the room (R19,20,24).

Accused then entered the Becker's room where Elisabeth
Zieffer was in bed (R26). He spread her legs apart, placed his
body between her 1legs and attempted to penetrate her with his
penis.. Not succeeding in this attempt, he placed his penis in
her mouth (R26,27,28,30)., M& Zieffer offered no resistance be- .
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cause "I was afraid that he would do bodily harm to me or shoot
me" (R28). Throughout these events, Miss Zieffer's sister, Mrs.
Becker, was present in the room (R30). When accused finished
with Miss Zieffer, he turned to lMrs. Becker and tore her pants
and clothes off (R27,31) and got on her (R32). His sexual organ
touched her but"it was weak" (R32). When he finished with her
he said "sleep good" end left (R27,32).

Acdcused was 1dentified by Captain John W, Miles as a

private in the 550th Antiaircraft Artillery Automatic Weapons
.Battalion (R35). Captain Miles is Battery Commander of Head-
quarters Battery and on 18 March 1945, he was Battalion Officer

of the Day.  Sometime after 2100 hours on that day, accused en-
tered his room stating that he was looking for another enlisted
man, Captain Miles told him to leave the building, it was officers
quarters and he had no buslness there and after a little con-
versation, he did leave the room, After leaving accused said, -
"You can blow it out your asshole" and the captain called him
back, took his submachine gun away from him and placed him under
arrest. Captain Miles then told him to report to his quarters

and to remain there until he sent for him in the morning. Captain
Miles noticed he had been drinking and asked accused if he knew
he was being placed under arrest and he answered in the affirma-
tive. After he left the room he said, "You can still blow it out
your ass", Accused was again called back by Captain Miles and ,
told he was under arrest and ordered to go to his quarters. Later
when the corporal of the guard reported a disturbance in a nearby
civilian home, Captain Miles dressed and went to this house., He
heard talking in both English and German and as he opened the
front door of the house, accused came down the front stairs.

When asked what he was doing in the house, accused stated he was
just talking to the German people., He was then placed under guard.
Accused was not drunk but he had been drinking (R35,36).

Examination by an American Army medical officer on 19
March showed Mrs. Maldaner had lacerations of the head between
the ear and the eye, on the arm and edema of the uretheral meatus
which can be caused by excessive sexual intercourse (R33-34);
Miss Winzowski had a rather deep laceratlon in the left eyebrow
(R33); and Johann Maldaner had an inch-long laceration in the

left frontal area of the head.

On the morning after 18 March 1945, Private First Class
Davis asked accused why he was under arrest and ®He said he got
laid three times and blowed once" (R38).

be The défense called the soldler who was guarding accused
on the morning of 19 March 1945 and he testified that he heard
- the conversation between accused and Private First Class Davis
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end 1t dealt entirely with the life of Private Davis when he was
in the infantry. Accused was still under the influence of liquor
(RAO,AJ-) U )

Accused, aftér his rights as a witness were fully ex-
plained to him (R4LL), was sworn and testified in substance as
follows:

For the past ten years he has been a chronic drinker and
has twice been reduced from the rank -of woncommissioned officer
for being drunk (R44,45). His wife divorced him and he was ar-
rested in the states several times for the same reason, He has
been told that when he is drunk he geis violent. On 18 March
1945, his unit arrived at Loeffelscheid about 1700 hours.. On
the way he was given a bottle of "schnapps", with sbout two or
three inches in the bottle, He drank that and after arrival,
when he was helping uhload the kitchen truck, he found twelve
or fourteen bottles of wine, He took them to his room and started
drinking and the next thing he remembered he was down in the street
looking for Davis., A guard pointed to a building so he went in
it and found it was the officers! quarters. Kere he met Captain
Miles, but he doesn't remember what they talked about. The captain
took his gun and told him he was under arrest. He must have for-
gotten this, because when he got' outside, he saw a flashlight
across the street and he thought that was the gullding he was
looking for. He walked in, went upstairs and looked ina room,

It was empty, so he locked in another room, and there were some
¢ivilians in a corner. He knew he was in the wrong room, so he
walked out of the building and after taking four or five steps

met Captain Miles, who put him under guard. He guessed the guard
took him to bed and that's all he knew about that evening. :

5. The record contalns clear and persuasive evidence that
on 18 March 1945, accused had sexual intercourse with Mrs. Stephanie
Maldaner by force and without her consent. This constitutes the
crime of rape as alleged in the Specification, Charge I (MCM, 1928,
par.148b, p.165). That he had sexual connection by mouth with
Miss Eli=zabeth Ziefer, as charged in Specification 2, Charge II
1s equally well shown by the evidence establishing the crime of
sodomy (MCM, 1928, par.li9k, p.177; CM ETO 4782, Long).

In Specifications 1 and 8, Charge II, accused is charged
with assault with intent to commit rape upon the persons of Miss
Elisabeth Ziefer and Mrs. Susanna Becker, respectively. "The ine
tent-to have carnal knowledge of the woman assaulted by force and
without her consent must exist and concur with the assault" (MCM,
1928, par.1491, p.179). The record contains ample evidence that
accused entertained thls Intent when he assaulted these defenseless
women)and the court was warranted in so finding (CM LTO. 5012, Porter
etal).” Tt ‘

Al
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Concerning Specifications 4, 6 and 7, Charge II wherein
accused is charged with assault with intent to do bodily harm with
& dangerous weapon against the persons of Johann llaldaner, Stephanie
Maldaner and Helene Winzowski, the recbrd contains abundant proof
.that he struck these :Lndividua.ls with his sub-machine gun, a dan-
gerous weapon, All the elements of these offenses are thus sus-
tained by substantial evidence (MCM, 1928, par.l/9m, p.180; CM
ETO 3366, Kennedy). Specification 5, Charge II alleges assault
.with intent to do bodily harm against Josef Becker, The record:
shows accused struck him with such violence that he was knocked
to the floor. This unprovoked attafk constitutes substantial
proof of .all the required elements of this offemnse (1CM, 1928,

. par.149n, p.180; CM ETO 5584, Yancy).

"Housebreaking is unlawfully entering another's build- _
ing with intent to.commit a criminal offense therein" (MCHM, 1928,
par.149e, p.169). All the elements of this crime as charged in
Specification 9, Charge II were clearly proved.

A The Specification of Charge III alleges that accusedxbe-
haved himself with disrespect towards his battery commander.The
uncontradicted evidence presented by the prosecution sustains all
the elements of this offense (MCM, 1928, pmr.l33g, pp.146,147; CM
ETO 4053, Jordan). Finally, the Specification of Charge v charges
accused with breach of arrest, That he was outside of 'the limits.
of his arrest likewise proved by the unchallenged evidence and
the accused's omn admissions (MCN, 1928, par.1395, .153,15&; CN

" ETO 6236, Smith h).

Accused, Mooney, ‘testified he drank heavily on the night
in question and a defense witness stated he was still under the
influence of liquor the following morning. Whether accused was
g0 intoxicated as to be unable to entertain the specific intents
requisite to the offenses alleged in the specifications of Charge
1I, was an issue of fact for the exclusive determination of the
court, By 1ts findings of gullty, the court resolved the issues
against accused and inasmuch as said findings are fully supported
by competent and substantial evidence, the will not be diaturbed‘
upon appellate review (CM ETO 3859, Eggggg :

6. The charge sheet shows that accused is 32 years and 10
months of age and was inducted 15 April 1943. He had no prior
service, ;

7. The court,was legally conatituted and had juriadiction
of the pereson and offenses. No errors injuriousiy affecting the
substantial rights of accused were committed during the trial.
The Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and tha BeNe

tence, ;
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8. The penalty for rape is death or 1life imprisonment as.
the court-martial may direct (AW 92). Confinement in a peni-’
tentiary is authorized upon conviction of rape by Article of
Wer 42 and sections 278 and 330, Federal Criminal Code (18 USCA
457, 567; upon conviction of assault with intent to commit rape
and assault with intent to do bodily harm with a dangerous weapon
by Article of War 42 and section 276, Federal Criminal Code (18
USCA 455). The designation of the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement, is proper
(Cir.229, "D, 8 June 1944, sec.II, pars.lp(4), 3b).

WM Judge'Advocate
m Awé‘-v‘-'( | Judge Advocate
(@«%%/Vfgué/w Judge Advocate
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Branch Office of The ,Judge Advocate General
with the
Buropean Theater
, APO 887
BORD OF REVIEW NO. 3 - 8 SEP 1945
Ck ETO 10103
UNITED STATE S. ) SEINE SECTION, COI.SEUNI’IA" ICHS ZOME,
' L _ ’ g uURCI:,." Peaion "IER OF CPERATIVLD
Ve
: , ) irial by GCW, convened at Paris, France, .
Private FCRREST E. WASHINGTON ) 20 January 1945 « Sentence: Dishonorable
(35113485), 3912th Quartermaster ) discharge, total forfeitures and confine-
Truck Compa.ny. ) ment at hard labor for life. United
\ ) States Penitentiary, Lewisburg,
) Pennsylvania,

HOLDING by BOaRD OF REVIEW NO. 3
SIEEPER SHERMAN and DE’VIEI, Judge Advocates o

: l. The record of tria.l in the case of the soldier named sbove has
been examined by the Board of Rev:Lew.

2, Accused was tried upon the following Charge and Specificatiom :
CHARGE: Violation of the 92nd Article of War.,

Specification: In that Forrest E. Washington, Private,
3912th Quartermaster Truck Company, did at 65 Route -
de Guerville, lantes-la-Ville, Seine et Oise, France,
on or about 25th of ‘August 1944, forcibly and feloni-
ously, against her will, have carnal knowledge of
kiss Jeanm.ne Lorho,

He pleaded not guilty and, three-fourths of the members of the court re-
sent at the time the vote was taken concurring, was found guilty of the
Charge and Specification. Evidence was introduced of one previous con-
viction by summary court for failure to obey the lawful order of a superior
officer in vioclation of Article of War 96, Three-fourths of the members
of the court present at the time the vote was taken concurring, he was
sentenced to be dishonorably discharged the service, to forfeit all pay
and allowances due or to became due, and to be confined at hard lsbor,

at such place as the reviewing authority may direct, for the rest of his
natural life, The reviewing authority approved the sentence, designated
the United States Penitentiary, Levrisburg, Pennsylva.nia as the place of

o R 10101
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confinement, and withheld the order directing execution of the sentence
pursuant to article of wWar 503, '

3. The evidence for the prosecution shows that at about 1900 hours
on 25 august 1944, as lladeroiselle Jeannine Lorho, the nineteen year old
prosecutrix, arrived at her home on Route de Guerville, Lantes-la-Ville,
Seine et Oise, France, she saw accused and another negro soldier whom she
called the "big one" standing at one of the doors to the house, Aifter an
exchange of greetings she entered the house and had started to mzke a fire
when che saw accused and the "big one® in the corridor on the inside of the
house. ILocking in a book, they first.asked about a girl who lived upstairs.
Then they started into the room and prosecutrix told them to leave because
her mother and father would arrive very soon. They asked if she wanted to
spend the night with them and she refused, The "big one" then “took" her
and put her on the bed. . Accused took out his penis, but the "big one"
pushed him away and told him to close the door and window, accused bolted
the door and closed one of the shutters of the window (R7-8,19).  She testi-
fied that

it was the big.one vho started first. I

.fought with them and got my feet togzether,

They took my feel asunder and hit me in the

face. I was always fighting with him, % % ¥

I screamed, I always drew my feet together

and he always put them on his back, Then I
screamed, He always put his hands on my mouth,

le hit me ver; often in the face. ihen he had
finished I wanted to get up but washington came,
so, he was pressing me very strongly when he was
on me, I fought with him, I could not do anything
because he was pressing me very much, % % % I was
tired out then., I could not scream any more®

(229,31).

Accused put her legs on his back and penetrated her, but she did not know
Uwhether he did entirely. It was just a matter of a moment", ithen she
tried to take his penis out, he "got my hends eway", He did not strike
her. When he had finished the #big oneM got on top of her again. She
heard her little brother arrive.and screamed for him, but accused went
 outside to meet him, When the "big one® finished the second time, she
got up and put on her pants and combed her hair because she did not want
to “make a scandal®, They indicated by using the book that they would
bring her chocolates and sweets and wanted to stay overnight with her,
but she refused, She started to leave, and the "big one" grabbed her
again, She screamed but he ™made my mouth close¥, At about 1930 or
2000 hours her parents arrived and the "big one" .ran from the house,
followed by accused. She cried and told her mother what had happened

(R29".3 7) [}
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Prosecutrix!' brother, aged 10, testified that when he came
into the courtyard of the house, he heard his sister crying and calling
him, Accused stopped him and prevented him from entering the house, and
took some candy from him which an American had given him, He later
found the candy on a table in the kitchen (R25-28),

. kY

Prosecutrix! mother and father both testified that upon their
arrival at the house at 1900 or 2000 hours they noticed the window in the
kitchen was closed, although it was usually kept open, Madame Lorho knocked
on the window with her fist and opened it, and at that moment heard a cry
of fear coming from the inside., A soldier, whom she could not identify,
ran out of the room. Lonsieur Lorho opened the door, which was bolted,
and they found prosecutrix in the courtyard crying. Her face and eyes
were red and her hair was "in disorder®, They went into the house, Prose-
cutrix could not talk but "said two soldiers and pointed to the bed" so
that her mother understood what had happendd. ladame Lorho then ran to the
abbey to ask for the police (R16-21,22-24), :

.After about five minutes, the large soldier returned and took
his helmet from the bed and his rifle, which was leaning against a table,
Prosecutrix left the house by the window when she saw him coming. Her -
father asked him what he had done, but the big soldier replied, "No compree®,
Lonsieur Marcel Badie, a civilian who had heard prosecutrix crying and had .
come to the house, then asked the soldier in English what he had done to .
the young girl, whereupon the big soldier loaded his gun and pointed it
at Badie and Lorho, both of whom ran away (R10-12,24-25).

Madame Dumonteil, while walking with some friends by the house,
saw Madame Lorho knocking on the. window and saw prosecutrix crying. She
went into the house and saw that prosecutrix was "in disorder", frightened
and crying, and heard her explain what had happened, She also saw the big
colored soldier return for the rifle and helmet (R1l2-1l4), '

. A gendarme, who arrived at the house within five minutes after
the offense was reported by Madame Lorho to the abbey, testified that prose
cutrix was nervous and crying when he arrived (R7=-9). ,

. By étipulation, testimony given at a former trial by Dr. Georges
Baulon, a French physician, was received in evidence, showing that he ex-
. amined prosecutrix by candlelight about midnight on 25 August at the request
ofan American officere The vulva was red and irritated, and the hymen was
torn, but no blood or spermatozoa was found, In his opinion an attempt at
penetration had been made, but he could not say whether it was a complete
one, Prosecutrix seemed Pdepressed and tired out® (R37-38),

L, After his rights as a witness wers explained to him, accused
elected to testify (B39-40)s He is 21 years old and completed 10} years
of schoole At about 1400 hours on 25 August, he went to town and met
Private levisy and they drank "quite a lot®, but he was not drunk, At
about 1800 hours they went to the home of prosecutrix which he thought was

~ONFIDENTIAL .
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2 houss of prostitution because Levisy told him about having intercourse

. there that morning., As prosecutrix approached the house, he said "bon

Jour® to her, and Levisy talked with her outside the House, using a French -
book as a guide, Levisy Masked if he could spend the night with her and
she was talking about the candy and soap", They all went into the house
together, They asked her to have intercourse by saying, "Zig, zig, wmm,
Chocolate and clgarettes and she saild yes", After starting to build a fire
she sat on the bed, They gave her ¥a bar of candy and a pack of cigarettes
and ®D? rations", which she accepted. Levisy went over to the bed and had

- intercourse with her while accused stood in the door about 12 feet awaye
. . Accused did not close the door or window and did not assist Levisy at all,
“Jihen Levisy finished, prosecutrix lay on the bed with her hands clasped

_behind her head, After about two minutes accused went over to her. She -

..

did not resist him in any mamner and 'did not cry, When Levisy had finished
the second time, she got up and combed her hair and they talked about soap, .
candy and cigarettes, As she stepped into a corridor she screamed, and
accused and Levisy ran from thé house. because they thought somebody was
approaching and there might be trouble, Accused did not see prosecutrixt
brother at any time (340-52). ' : . :

5+ The evidence is undisputed that accused had carnal knowledge .of
prosecutrix at the time and place alleged in the Specification., Her testi-
mony, which the court chose to believe, indicates that the act was accom-
plished by force, without her consent, and over her resistance, under such-
circumstances as to constitute the crime of rape (CU ETO 611, Porter, CuM .
ETO0 1202, Ramsey; Ci ETO 4608, L‘urra.x; MCK, 1928, par, 148b, p. 1650, -
Prosecutrn_x' testimony 1s: strongly corroborated by that of her brother, .
her parents, two neighbors, a gendarme, and a French physi¢ian who examined
her the night of the alleged raps, Accused's assertion that he thought
he was in a house of prostitution, if belleved, was clearly no defense
to the charge of rape (Cl ETO 4589, Powell et: al)

' 6. The charge sheet shows that accused is 21 yea.rs of age and was
inducted 3’ June 1942,. No prior service 1s shown,

Y The court was legally constituted and had jurisdiction of the
person and offense, No errors ‘injuriously affecting the substantial rights
of accused were committed during the trial, The Board of Review is of the

. opinion that the record of trial is legally sufficient to support the

findings of guilty and the sentence,

8, The penalty for rape is death or life imprisonment as the court-
martial may direct (AW 92). Confinement in a United States penitentiary
is authorized upon conviction of the crime of rape by Article of War 42 and
gections 278 and 330 Federal Criminal Code (18 usca 457,567). The designa~
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tion of the United States Penitentiary, Levisburg, Pennsylvania, as the
place of confinement is proper (Cir, 229, .D, 8 June 1944, sec, 1I, pars.
lb(h), 3p).

Kiﬁ )&é(/aéd\ Judge 4Advocat',e
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BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL
with the
European Theater of Qperations

AFO 887
BOARD OF REVIEW NO. 1 24 APR T
CM ETO0 10131
UNITED STATES 1st INFANTRY DIVISION

\

Private ANDREW J, SHELNUT Trial by GCM, convened at Buren,
(16000310), Company E, 18th Buren, Germany, 5 April 1945, Sen-
Infantry tence:t Dishonorable discharge, total

forfeitures and confinement at hargd
lebor for 25 years. Eastern Branoh,
United States Disciplinary Barrescks,
Greenhaven, New York,

HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW end STEVEKS, Judge Advocates

« -

1. The record of trial in the case of the soldier na.med above has

' 2. The cha.rges were served on acoused on 4 April 1945 and he was arraigned

and tried at 1030 hours on the next day (R2,4)s The record of trial shows that he per=
sonally stated in open court that he did not object to trial at that time (R2-3), Under
such circdumstances no prejudice to the substantial rights of accused is disclosed (CM ETC
8083, Cubley, and euthorities therein cited).

3¢ The court waz legally constituted and had jurisdiction of the person and of-
fonsee No errors injuriocusly affecting the substantial rights of accused wore cormited dur~
ing the triale The Board of Review is of the opini /Jhauhe rer‘cord of trial is legally
sufficient to support the findings of guilty and t ;abe?oeﬁ

]udge Advocate

/ 7 )ﬁv\'\lﬁ\r Judge Advocate

AGPD 2-45/19M/C504ABCD / it 4 . Judge Advocate
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Branoch Office of The Judge Advocate Genereu.

with the
European Thesater
AXO 887’
14 2501045
BOARD OF REVIEW NO, 2 Al
C¥ ETO 10141
UNITED STATES ) '94TH INTANTRY DIVISION
Ve ) Triel by GCM, convened at Baumholder,
: ) Germeny, 30 March 1945. Sentenoce
Technicisn Fifth Grade RAY ) as to each accused: Dishonorable
Fo DANIELS (37056030) and ) discherge, -total forfeitures and
" Privete JAMES A. CAUDILL ) ) confinement at hard leabor for life,
(35844035), both of Compeny ) United States Penitentiary, lewis-
C, 30lst Infantry ) burg, Pennsylvenias

HOIDING by BOARD OF REVIEW NOe 2: . !
VAN BENSCHOTEN, 'HILL and JULIAN, Judge Advocates

le The record of trial in the case o6f the soldiers named above
has been examined by the Board of Reviews

2+ Accused were arraigned separately and with their sonsent were
tried together upon the following charges and specificationst

DANIEIS
CHARGE: Violation of the 92nd Article of War,
Specificetiont In that Technlocien Grade 5 Ray F.
Deniels, Company C 30lst Infantry, 4id, at
leidstadt, Germany on or sbout 23 March 1945,
foreibly and feloniously, against her will,
have carnal knowledge of Frau Johnana Kreigree.-
CAUDILL

CHARGE: Violdtion of the 92nd Article of War,
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Specification: In that Private James A+ Caudill,
Conpany C, 30lst Infentry, did, at Leidstadt,
Germany on or about 23 March 1945, foreibly
and feloniously, egeinst her will, have carnal
¥nowledge of Frau Johnana Kreigreee .

Each sooused pleaded not guilty and all of the members of the court
present at the time the vote was talen concurring, each was found gulilty.
of the Charge and Specification preferred against him, No evidence
of previcus convioctions was introduced as to either accused. All of
the members of the court present at the time the vote was taken con=
curring, each was sentenced to be dishonorably discharged the service,
to ferfeit all pay end allowances due or to become due, and to be can~
fined at hard labor, at such place as the reviewing euthority mey direct,
for the term of his natural life. The reviewing authority approved the
sentences, designated the United States Penitentiary, Iewisburg, Penn-
sylvania, as the place of confinement, and withheld the order directing
exsoution of the sentence pursuant to Article of War 503 ‘
3+ The evidence for the prosecution shows that on 23 March 1945,

accused were members of Company C, 30lst Infentry, which arganization
was loosted et leidstadt, Germany (R16,17,21,22). Shortly after midnight
on the evening of the 22nd, two American soldlers knocked on the door
and window of, and demended at the point of a pistol entrance 1nto,
the hame of an elderly German woman, Frau Faterkiel, Other residents
of this house on ths evening in question included Fraulein Gertrude
De Bus, Frau Johnana Ereigree and the latter's three young ochildren
(R7,14)s After being admitted to the house the soldiers demanded wine.
The "big one™, identified as accused Daniels, carried a carbine while
the "little blond®™, identified as accused Caudill, was armed with a
pistol (R8,11)s They were identified in court by the witnesses (RS,9,

14,17)¢ After givirg them some wine, the elderly woman left in search
" of helps Deniels prevented Frau Kreigree from leaving the house while
Ceudill went into a bedroom vhere Freulein De Bus was sleepinge Shortly
thereafter the latter called for help but Frau Kreigree could do nothing.
When Caudill left the romm to speak with Daniels, Fraulein De Bus .
escaped from the room by way of the window (R8,14)s Both soldiers then
went outside in search of her and Frau Kreigree locked the door behing
theme Caudill reentered the house by c¢limbing through the window. He
pointed his pistol at Johnana and, as she wae "yelling", gagged her by
tying a handkerchief over her mouth (R9,12). He forced her to open the
d or to permit Dmiels to reenter the house, He then remcved the handkere
chief (R12)s Daniels pushed her omto the bed where she tried to protect
herself by plading a pillow over her chest. He exposed his penis and
kept pressing it into hsr hande She "fought against it" but was forced
“to "teke hold" of it (R9)e She held ome of her babies in her arm and.

' ’
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tried to push her assailent away with her bandse She defended herself
as much as possible and resisted his edvances, yet he pushed her panties
eside end engaged. in sexual intercourse with her (R9,11). After Deniels
completed the act of sexual intercourse with Frau Kreigree, she remained
on the bed and oriede About ten minutes lster Danlels selzed her snd
again engeged in sexual intercourse with her, following which he left
the house (R8,9).
Caudill remained in the room during this time end efter re-
moving one of the children from Johnana's bed, he in turn engaged in
sexual intercourse with her. According to her testimony, she "tried to
defend" herself against him but by this time she was "so week" that
she "could not do very much® as she was "just ebout finished" (R10).
She testified that she did not give her consent to either sold ier to
engege in sexual intercourse with her at eny time (R10)e Following
satisfaction of his desires, Caudill fell asleep on Johnana's beds
She then "colle cted" her children and went to the house of relatives
where she reported what had occcurrede The following morning when curfew
was lifted she reported the assaults to the town mayor (R10)s

. Sergeant Howard Libby, accused's squad leader, testified that
on the night of 22-23 March 1945, upon request for a detail of men to
report to battalion headquarters, he designated Daniels and Caudill for
this duty, but finding that they were not in their quarters, ordered
another soldier to perform this assignment and wermt on duty as a guard
himeelf, While walking guard in fromt of a row of houses, he overheard
somoons speaking English and recognized the voloe as that of Daniels
who was talking sboub wanting to engaege in sexual intercourse "one more
time" (R17,20), Shortly thereafter a group of excited women came down
the street but he could not understand what they were saying, as they
spoke Germene He reported to the first sergeamt what he haid heard and
observed. (R18)s A search of the houses was made -and in one of them
Caudill was found lying across a bed in a stupor, with his pants down
(R18), and Daniels was found in the next house asleep in a chair with
his pents unbuttoned and his penis out (R18,20)e Libby was present
at an identification parade held the following morning when Frau Kreigree
picked out both Daniels end Caudill as her assailamte (R11,20,21).

" 44 Accused, after their rights as witnesses were explained to them,
each eleacted to be sworn and testify in his own behalf .(R22,23,25).

Daniels testified that on the evening in question he and Caudill
went across the street from the ir querters into a building where they
drank a "few" glasses of wine. At ebout 10:00 pm otcloock, Caudill left
and did not return. He waited for him some time but fell asleep and re-

membered nothing until he was swakened and put in arrest in quarters
(R24,25),
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Caudill corroborated Daniels's_statement that they had been
drinking wine during the evening in question and added that he left
the house where they were visiting and went outside in search of a -
latrines Upon his return he discovered that Daniels had departeds
He then lay down on a bed and went to sleep and remembered nothing -
until awakened by the first sergeent, He expleined his state of undress
by stating thet he failed to button or fasten his pants following his
return from the latrime (R25,26). ~ :

Doctor Helmuth Hoffmen, the Mayor of leidstadt, testified for
the defense that the wines of that locality have a higher alccholie
content than normal Rhine or Moselle wine and that its effect upon con=-
surers 1s not gradual but thet it "bits a person all at once", He
- stated that such beversge has an espscially strong reaction upon those
who are not accustomed to drinking it and that on the dsay in question
he observed many soldiers who had consumed only half a bottle and who
becsme drunk.as a result thereof (R27). . !

5. Repe is the unlewful carnal knowledge of a woman by force ang
without her consent (MQM, 1928, par.l48b, pe165)e The extent and
character of resistance required in a woman to establish her lack of
consent depends upon the circumstances of the cese and the relative
strength of the parties (I Wharton's Criminal lew (12th Ed., 1932),
8804734, Pe995)e The undisputed evidence herein shows that on the
evening in question accused Daniels end Caudill, armed with a carbine
and pistol, demanded admittance into a house occupied by three Germem
women end that while there they drank wine and by their conduct frightened
the women, resulting in one of them leaving the house in search of help-
end encther esceping by way of a window. In an effort to stifle the
outcries of Frau Johnana Kreigree, the only woman remaining in the house,
accused Caudill pointed his pistol at her and put a handkerchief over
her mouth, Thereafter accused Deniels pushed her onto a bed snd made
her taks his penis in her hanise She fought him, placed -a pillow over
her person to protect herself, tried to push him away, and resisted his
advances. However he overcame her resistance and engaged in sexual
intercourse with her. Although she was weak and crying, he asgain en~
gaged In en act of sexual intercourse with her about ten minutes later,
following which he left the roome. ZThereafter, accused Caudill engeged
in sexual inmbercourse with her at a time when her powére of registance
were weakened and her strength exhausteds Iack of consent msy appear
- where a female submits through reasonable fear of death or impending

bodily harm or as a result of bodily weakness (1 Wharton's Criminal law .
(12th Bg., 1932), supra, 5004701, pp.942,944). '

The German witnessos'! testimony is corroborated by the fact . -
that both accused were absent from their quarters on the evening in
question when they were needed; that one of them was found in the house
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of the mrosecutrix, asleep in her bed, while the other aoccused was dis-
coversd in the house nmext door, asleep in & chair with his pants un-
buttoned and his penis hanging outs; that the squad leader of accused 's
platoon overheard Danisls speaking in the building, stabting that he

again desired to engage in sexual interoourse; that they were armed

and threatened their victim with their pistol; and by the accused's

own edmissions that they were drinking that nighte Such svidoace affords
sufficient corroboration of the direct testimony of the German woman
that each accused committed the crims of rape as charged (CM ETO 9611,
Prairiechief; Cf ETO0 11970, Manko and Worthesm)s Accused testified

they did not deny engeging in sexual relstlons with the women but rather
stated-that efter drinking a few glasses of wine they fell asleep and

did not remember what occurred. Notwithstanding the evidence that the
wine may have been of a strong alooholic content and that its consumption
by accused made them drunk, the law is well settled that volunmtary drunken-
ness does not constitute & defense for the crime of rape - or destroy the
responsibility of the accused for their misconduet (CM ETO 5609, Blizaris
CM ETO 5641, Houstony CM ETO 8691, Heard)s Under the circumstances,

‘the accused were legally found guilty of the offenses charged (Ci ETO
4266, Guests CM ETO 6224, Kinney and Smiths CM ETO 12552, Longs CM ETO
12650, Combs et al).

6e The charge sheet shows that aoccused Danliels is 28 years, seven
months of age and was induoted 4 April 1%4l. He had no prior servics,
The service record of acoused Caudill, who Joined the division as a re=-
inforcement, was not availeble 4o the reviewlng authority and hls personal
data is not indicated in the record.

7e The court was legally constituted and had jurisdiction of the
porsons and offensess No errors injuriously affecting the substantial
rights of accused were committed during the triale The Board of Review
is of the opinion that, as to esach accused, the record of trial is
logally sufficient to support the findings of guilty and the sentence,

8¢ The penalty for rape is death or life imprisomment as the court-
martial may direct (AW 92). Confirement in a United States penitentiary
is enthorized upon conviction of the orime of repe by Article of War 42
and sections 278 and 330, Federal Criminal Code (18 USCA 456,567)e The
designation of the United States Penitentiary, Lewisburg, Pennsylwsnia,

as the place of confinement for each accused is proper (Cir,229, ¥,

/
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Bra.nch Office of The Judge Advocate General
: with the
European Theater
» APO 887 .
BOARD OF REVIEYW NO, 2 18 AUG 1945
" CM'ETO 10185
"UNITED STATES ; '29mmmmxnxv1smﬂ
_ Ve v ) Trial by GO, convened at
. v ) . APO 29, U, s Army, 26 March 1945,
- Private JOHN J. POLANDER ) Sentence: Dishonorable discharge,
(36890582), Company K, ). total forfeitures and confinement
llSth Infantry, : ) st hard labor for life, United
) _States Penitentiary, Lewisburg,
) Pennsylva.nia.

_ HOLDING by BOARD OF EEVIEW NO. 2 :
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

~

Cde The record of trial in the case of the ooldier namod a.bovc
ha.a been exa.mined by the Board of Review, - L

o 2.' Accuaod was triod upon the following Charge and Specirica-
tions . .

CHARGE:; ViOIation of the 58th Article of ?c’ar.

Specification: In that Private JOHN J. POLANDER,
Company "K", 115th Infantry did, at or near
' Percy, France s on or about 30 July 1944,
.~ desert the service of the United States and
.~ v did remain absent in desertion until he was
: _ .. apprehended at or near Dour, Belgium, on or
' about 21 January 1945 -

He pleaded not guilty and all members of the court present at the
time’ the vote was taken concurring, was found gullty of the Spec:.fl-
cation and the Charge.. No evidence of previous convictions was in-
troduced. Three-fourths of the members of the court present at the
time the vote was taken concurring, he was sentenced to be dishonorably
discharged the service, to forfeit a1l pay and allowances due or to
bevome wis, and to e confired b Lo d Libor ab such plact as the

. N : \
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reviewing authority may dlrect for the term of his natural life, The

reviewing authority approved the sentence, designated the United States
Penitentiary, Lewisburg, as the place of confmement and. forwarded the

record of trial pursuant to Article of War 503,

3. The evidence for the prosecution is substantially as follows-

The first sergea.nt. of Company K, 115th Infantry testified that
on 30 July 1944 accused was a rifleman in the first platoon of that )
company which at that time was moving forward for an attack on Percy,
then held by the Germans (R5)., The lines were about 350 yards apart
and machine gun and artillery fire was being exchanged. Accused was
present on 29 July and was not given a pass nor was he thereafter seen
in the company by the First Sergeant who continued as such until 20
November 1944 (R6). Accused's squad leader on 29 July made a physical
check and found accused present but a similar check next morning dis-
closed he was missing (R7-8). Accused had then been in the squad. only
seven days-during which time they were not in action (R8)s .

Without objectlon an extract copy of the morning report of
Company K, 115th Infantry, dated 10 February 1945, containing entries
conceming a.ccused was received in evidence as Prosecution's Exhibit
No. 1, and read £o the court., In substance it shows under date of
2 August 1944, accused "Fr.dy.to XIA (BCY) 30 July/L4", under date of
30 August 1944, "Fr MIA.(BC) to dropped fr asgmt this regiment®, under
date of 25 October 1944 "(TO CQRRECT M/R, 2 Rug/LL )", nfr dy to MIA
(BC)" 2’ Aug/kl; should have read- "Fr dy to AWOL, 30 July Lo

. Stipulations that accused was apprehended 21 - January 1945
by the Military Police at Dour, Belgium, and that Prosecution!s Exhibit
No. 2, is the voluntary, signed statement of accused were both admitted
~in ev:.dence with the express consent of accused (B.9-10). .

Accused's statement is a rather fantastic story of getting
lost from a ration detail of an officer and 17 men from his company on - .
the night of 30 July 1944 and of traveling around the country thereafter,
visiting Cherbourg, Paris and Aachen. Hetold of several escapes and
unauthorized departures, He later stayed around lions for several weeks
being twice picked up by military police, once escaping from a civillan "~
jail, One night he got "very drunk and the next morning I woke up to
' find my hair had been dyed black, it had been blond before™, On his
second apprehension he was returned to his organization, arriving "today".
The statement 1s undated but was sworn to by accused on 9 Februa.ry 1945 .

(Pros .Ex .2) Y

L, After his rights as a witness were explained to him, accu'sed
elected to make an unsworn statement and again told a ra.mbllng story
covering some seven typewritten pages of the record beginning with his

3
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Joining the company on 2l July. He mentions "Pruitt, the one I went
AMOL with" (R10-16). He .then decided to be sworn as a witness and re-
- peated much the same story, He testified that he and Pruitt were
between Percy and,St. Lo when he decided to leave his organization. He
admitted making a "terrible mistake" and disgracing his family, and
that "I will do eVerything I can to get out of this"

Se "Desertion is absence without leave accompa.nied by the inten-
tion not to return® —- (LCK, 1928, par.130a, p.l42). Both elements are
essential to the offense, kbsence without leave is usually proved, i
prima facie, by entries in the organization's morning report, Here the
accused has admitted his absence both in his writien signed statement
and on the witness stand, denying only the intent not to return. Intent
to remain permanently absent may be properly inferred by the court if
the condition of absence is much prolonged and' there is no satisfactory
explanation of it or that while absent he was in the neighborhood of
military posts . and did not surrender to the military authorities. The
longer the absence the stronger, in general, is'the inference of intent
; to remain permanently absent and, unless admitted by the accused, such
“intent is only provable by inferences arising from the circumstancel
shown to have existed, Here accused was absent nearly six months, the
absence was unauthorized and unexplained in any satisfactory manner, .
It was terminated by apprehension. The court could take judicial not.ice
that. it occurred in a country where was was being actively waged and
which was dotted with military establishments where accused could have
surrendered had he so desired. Under these circumstances the court ‘
was well Justified in its findings that accused intended to remain per- -
meanently absent (CM ETO 1629, O'Donne].l CM ETO 11173 s Jdenkins; CM ET0

13956, Deggro). . " , B

V6.‘ The charge sheet shows accused to be. 24 years of age and that
without prior aervice he was inducted 17 November 1943 at Detroit,
Michigan,

7. = The court was legally bonstitutod and ha.d Jurfadiction of the -
person and offense, - No errors injuriously affecting the substantial
rights of the accused wert committed during the trial, The Board of -
Review is of the opinion that the ‘record of trial is legally sufficient
to support the i‘mdings of gullty and the sentence.

- 8,- The penalty for desertion in time of war is death or such other -
punishment as. a court-martial may direct (AW 58), and confinement in a .
penitentiary is authorized by Article of War 42, The designation of. the
United States Penitentiary,- I.ewlsburg, Pennsylvania, as the place of com-
finement is proper (Cir.229,.¥WD, 8 June 19M, eec.II, pa.ra.lb(h), 3_). ,

. Judge Advoeate
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Branch Office of The Judge Advocate General

with the
European Theater
AP0 887
BOARD OF REVIEW NO. 1l - :
. ’ D
oM Er0.10189 . . | . , .13 SED 1945

NORMANDY BASE SECTION, COMMUNICATIONS

UNITED STATES )
o ‘ ; Z0NE, EUROPEAN THEATER OF CPERATIONS
V. .

. ) Trial by GCM, convened at Castilly,
Private WALTER W. SLUDER ) Calvados, France, 8 March 1945,
(7081061), Third Replace- ) Sentence: Dishonorable dischargs,
ment Depot D) total forfeitures and confinement at

) hard labor for life. United States
) Penitentiary, Lewisburg, Pennsylvania.
. HOLDING by BOARD OF REVIEW NO. l :
. BURROW, STEVENS and CARROLL, Judge Advoca.tes
1.

The record of trial in the cage of the soldier named above has

been examined by the Board.of Review,

- 2.

Accused was tried upon the following cha.rges and specifications:
CHARGE It Violatd.on of the 58th ‘Article of War.

Specification‘ In that Private Walter W. Sluder, Third -

Replacement Depot, did, at the area of the Third
Replacement Depot," France, on or about 7 September

- 1944, desert the service of the United States and
did remain absent in desertion until he was appre«
hended at or near Trouville, France, on or about
29 November 1944.

‘CHARGE IIs Violat:.on of the 69th Article of War.

(Nolle prosequi;

‘ Specifications (Nolle prosequi
 CHARGE III: Violation of the 96th Article of War.
' Specification: In that % % # did, in conjunction with

N. A. Osachuk, and others whose names are unknown,

et
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at or near Veuville, Calvados, France, on
or about 25 October 1944, wrongfully and
knowingly sell ebout sixteen (16) drums of
gasoline, value over $50, property of the
British Commonwealth,

-—

CHARGE IV: Violation of the 69th Article of War..
(Findings of guilty disapproved by Review1ng
Authority)

Specification: (Findings of guilty disapproved
by Reviewing Authority) .

He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was taken concurring, was.found guilty
of all charges and specifications, Evidence of four previous
convictions was introduced, two by summary court for absences
without leave for nine days and one day, respectively, and two

" by a special court-martial for absences without leave for four

days and one and one-half hours, respectively, all in violation

of Article of War 61, Three-fourths of the members of the court
present at the time the vote was taken concurring, he was sentenced
to be dishonorably discharged the sefvice, to forfelt all pay and
allowances due or to become due, and to be confined at hard labor, -

4t such place as the reviewlng asuthority may direct, for the term
‘of his natural life. The reviewing authority disapproved the
findings of gullty of the Specification of Charge IV and Charge -

IV, approved the sentence, designated the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement, and forwarded
the record of trial for action pursuant to Article of War 50%.

3. Competent and substantial evidence, including accused's
extra-judicial confessicn, estaﬁlishes that he absented himself :
without leave from 7 September 1944 until he was appréhended on = -
29 November 1944. The corpus delicti was sufficiently established y
by evidence independent of the confession to warrant the intro-
duction of the latter in evidence (CM ETO 14040, McCreary; MCM, 1928,
par.114a,p.115) An unexplained absence of almost three months in
wartime in a foreign theater, coupled with accused's assumption of a
.false name and his attempt to escape when apprehended, amply sustain
the court's finding that he intended to désert (CM ETO 952 Mosser;

"CM ETO 960, Fazio et al; CM EIO 1629, O'Donnell)

L. The Specification offCharge IT alleges that accused, in con~
Junction with N. A. Osachuk ‘and others unknown, did wrongfully and
knowingly sell about 16 drums of gasoline on or about 25 October 1944
at or near Veuville, Calvados, France. M. John Savoski, proprietor
of a restaurant at Trouville testified that at the end of September.
or the beginning of O¢tober, accused, who was known to him as Jimmy,
& man named Ted, and a colored soldier named Frank sold 16 drums,
each containing 40 gallons of gasoline, té a M. leCarpentier at - 1')1ZK’Q
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Vauville (R1315). The prosecution then made what may be inter- .
preted as a motion to amend the Specification so as to change

. the place where the offense was allegedly committed from Veuville

to Vauville., This was allowed (R15). M. LeCarpentier testified .
that he paid Savoski 64000 francs for 16 drums of gasoline, which
accused delivered to his house. He stated that the transaction
occurred at the end of September or the beginning of October, .
When pressed, he placed the date as not later than 10 Octcber (R15-16).
In accused's extra-judicial confession he stated that he went absent
without leave on 20 August. A week or two later he met two soldlers
and went with them to Paris in a truck. In Paris he helped them dis-
pose of 18 forty-gallon drums of gasoline which apparently they had
stolen from the British dump at Caen, He stayed in Paris a week

or ten days and then returned to LaChappelle de Mont-Legon. There
he met three soldiers who were also absent without leave and were
known to him as "Dave, Willie and Don." Three days after this

. meeting the four stole 18 drums of gasoline, each containing 40
gallons of gasoline, from British dump 238 at Caen and sold them

in the LaChapelle de lont-Legon area through a French civilian named
UCharley". Sales were made a drum or two at a time for 4LOOO francs
per drum. A week later they engaged in a similer transaction.

About three weeks after returning to lLa Chapelle de lont-
Legon from Paris, accused met a colored soldier nemed Frank and a
Canadian soldier who posed as a second lieutenant in the United
States Army and who had assumed the name of Ted Taylor. They went into the
business of stealing gasoline from the British dump at Caen and selling
it, They would take 18 drums containing L0 gallons of gasoline on each
trip. They sold to "several different garages". "A couple of times"
they sold loads to farmers around Blondville and on those occasions
& French civilian acted as an intermedisry. They sold a load to a
cafe owner whose name was Raymond. -This load, at Raymond's direction,
was left at a farm 10 kilometers from Trouville on the road to Lisieux.
nLast Friday" (which would be- 2, November 1944, the confession having
been signed on 30 November 1944) they stole two truckloads, 18 drums
in each truck. On this occasion they had the assistance of a soldler
named "Littlejohn." Taylor and littlejohn scld thelr load through a
waltress named "Jennie", Accused and Frank sold theirs to a French
civilian at Villers. On all of these deals they sold the drums for
LOOO francs each, with the exception of the sales to the farmers around
Blondville when they charged 6000 francs per drum, the civilian-
intermediary getting the extra 2000 francs.

5. It is plain that there was a substantial variance between
the allegations of the Specification and the proof., The Specification
alleged that the gasoline was spld on or about 25 October; the proof
showed that it was sold not later than 10 October. The Specification
alleged that accused acted in conjunction with N, A, Osachuk and
others unknown, while the proof showed that he acted in conjunction -
with "Frank" and "Ted Taylor". The question is presented whether
a fatal variance exists between the allegations and the proof.
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% % 3% the tests of a fatal varlance are:

Was defendant misled in preparing his defense?_ '
Will defendant be protected against a future . -
proceeding involving the same charge?® .
(2 Wharton's Criminal Evidence (11lth Ed.l935),@:~h
sec.1028 Pe1802-4 )4 "

Where a date is not of the essence of & crime considerable

latitude is permitted in variance betwesen allegations and proof
- {2 Wharton, supra, sec.1039, p.1826). Thus, where a specification

alleges that accused embezzled 19 cases of candy on or about 1
January 1943 and the proof showed that it was done after 12 Decamber
and before Christmas of the precedifig year, the variance was held
immaterial (CM ETO 1538, Rhodes). Similarly, in CM ETC 9542, R
Isenberg, where the specification alleged that on or about 10 March
1944, accused disclosed the contents of a letter he had censored and:
the proof showed that he had done-this sometime in March 1944, the
- variation was held non-fatal. An examinatien of these cases reveals
" the existence of allegations apart from dates in the specifications
which accurately informed the accused of the offense with which he
was charged and which were fully established by the evidence,
Here, however, there is no such meticulous description, The prose-
cution knew in advance that accused had participated on or about
25 October in numerous transactions of the character described in
this Specification, yet is was content to give only a very general -
description of the offense with which it sought to charge him,
There is no reason why the vendee could not have been named in the
Specification, There is no reason why Savoski could not have been
named. The allied papers show that the part Savoski played was
known to the government before these charges were drawn, yet it
resorted to the vagueness of describing accused's confederates
as persons whose "names are unknown",. '

Until such time as accused is,arraigned in eourt the only
way by which he can know with certainty with what he 1s charged
is by examining the charge sheet. Listed as witnesses against the
accused on the charge sheet are M. John Savoski, Madame Paul (widow)
M. Guespin Jean, all of Deauville, and N, A, Osachuk, a Canadian
soldier. The pre-trial investigation report shows that there were
two Savoskis, Raymond and Jean, father and son, and that Jean was.
the intermediary in a gasoline transaction between accused and -
Guespin., It also shows that Jean and Guespin were involved in
". another transaction involving gascline between accused and a garage
proprietor at Honfleur. Raymond, the report reveals, was the inter-
mediary in the deal with LeCarpentier. Lme, Paul apparently bought
gasoline from accused through a man named Buquet.

Thus, virtually the only way the accused could kmow from -
the charge sheet against which offense he was required to defend,
was by referring to the date. Doubtless he could have moved for a

bill of particulars or moved to strike the Specification as = - 0 :
L
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indefinite (Cf: CM ETO 12594, Lechinsky), but failure to do this
is not equivalent to consent to have the government roam at large
over a whole series of offenses and then take its stand wherever
the proof indicates it is most prudent. Where, as here, the .
government appears to be secretive, not to say misleading, about
the offense it seeks to prove, there must be some correspondence
between the information it furnishes accused by way of specifica-
tions and the proof it produces. If a date is the only distinctive
element which the accused can with certainty distinguish which
among & number of offenses the government is pressing, then it

- must establish that date with some exactness, certainly more than .
. that shown in this case, The record is legally insufficlient to
support the findings of guilty of the Specification of Charge III
(cM ETO 12594, lechinsky, supra).

5 Accused after an explanation of. his rlghts, elected to
remain silent, and no evidence was introduced in his behalf (R20).

6. The charge sheet shows that. accused is-26 years and three
- months of age and enlisted 6 March 1940 at Camp Jackson, South
Carolina, to serve for three years, His service was extended to
the duration of the war plus six months. No prior service was
shown.

7. The court was legally constituted and had jurisdiction
of the person and offenses. Except as noted herein, no errors
injuriously affecting the substantial rights of the accused were
committed during the trial. The Board of Review is of the opinion

-that the record of trial is legally insufficient, to support.the
findings of guilty of the Specification of Charge III and Charge
III, and legally sufficient to support the findings of guilty of
the Specification and Charge I, and the sentence,

8. The penalty for desertion in time of war is death or euch
other punishment as & court-martial may direct (AW 58). Confinement
in a penitentiary is authorized by Article of War 42, The designa-
tion of the United States Penitentiary, Lewisburg, Pennsylvania, as
the place of confinement is proper (Cir.229, WD, 8 June l9ha, secs

1T, pars.1b(k),3b)s | _
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Branch Office of The Judge Advocate General

with the
. European Theater of Operations
APO 887.
'BOAKD OF REVIEW NO. 2 . 2 JUN 1945

CIf BTO 10196 ST : < B

UNITED ST A T E S 4TH INFANTRY DIVISION

)
) )
N v. ' ) Trial by GCM, convened a% Hagenau,
: : : ) France, 27 March 1945. Sentences.
Private First ClassRONALD ) . Dishonorable discharge, total
J. GAFFNEY (31035033), ) forfeitures, and confinement at
Company F, 6th Infantry ) hard labor for life,- Eastern -
g Branch, United States Disciplinary.

Barracks, Greenhaven, New York,

!

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1., The racord of trial in the case of the soldier named/
above has been examined by the Board of Review.

2. Accused was tried upon the following Charge and
Specificat}on: . , _

' CHARGE: Violation of the 64th article of War.

Specification: In that Private First Class - .
Ronald J. Gaffney, Company F, 8th Infantry,
having received a lawful command from
First Lieutenant William E. Smith, 8th
Infantry, his superior officer, to
report to his organization, Company F,
8th Infantry, for duty, did, near ‘
Hermespand, Germany, on or about 1l
March 1945, willfully disobey the same.

He ﬁbaded not gullty and, ‘two-thirds of the members of the
court present at the time the vote was taken concurring, was

| mmffm', 1 3195
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found guilty of. the Charge and Specification. - No evidence

of previous convictions was introduced. Three-fourths of

the members of the court present at the time the .vote was
taken concurring,-he was sentenced to be dishonorably dis-
charged the service, to forfeit all pay and allowances due -
or to become due, and to be confined at hard labor at such
place as the reviewing authority may direct for the term of
his natural 1ife. The reviewing authority approved the sen-.:
tence, designated the Eastern Branch, United States Discip-
linary Bdrracks, Greenhaven, New York, as the place of con-
finement and forwarded the record of trial for action pursuant

to Article of War 50%.

: 3.. On March 1, 1945 at the time his company was
attacking a well, fortified hill position in the vielnity °

of Hermespand, Germany, the accused, a rifleman, reported
under guard, to First Lieutenant William E. Smith, Battalion
S1. The lieutenant taiked to him to discover what was wrong
and the accused stated that he."couldn't take it any |longer"
but he did believe he could go back in the line after a - -
couple ‘of days "back there',- The matter was arranged and

the accused remained in ‘the. rear, -apparently until 5 March

- when accompanied by the- first sergeant, he reported again

to the lieutenant (R4,5,6) who testified"

»I explained to him that if he did not return
" to the company all I could do would be to -
.. prefer .charges against him.  He said he
. ‘couldn't go .back: and would ?ﬁge to suffer
the’ consequences. ~At_that/I gave him FU
vdirect order to return to his company" (R5);

"The lieutenant further testified that’ the order given and the _
response received were as follows:

'"Private Gaffney, I anm giving you-a direct

. order to return to your company ‘for. soldier-
" ing in the company,.! . He said 'I am’ 'sorry, I
. will have teo.suffer the consequences.frl
~cannot go, . sir'® (R6)

("

The first sergeant testified to substantially the same effect:

AN
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“"Lieutenant Smith spoke to Private Gaffney
and gave him a,direct order-to go to his
company, and he said he couldn't go up
there, and Lieutenant Smith told him he
would have to turn him in, and he said he -
Just couldn't go up there" (R7).

To the lieutenant, ‘the accused appeared to be physi—
cally sound. .He was not under the influence of alcohol and
appeared to understand the order. The lieutenant,was,wearing

his insignia of rank (RS- -

S At the time of this incident the accused had been
_j'in the company three or four weeks. He may have been with
~ the company during another previous interval of time (R7).

C ﬂccused remained silent and no-evidence was presented-
in his behalf. i : o _

AR 5e The receipt by accused of ‘a direct command from the
- officer named in the specification is clearly proved by uncon=--
Bk flicting evidence. Obviously, the officer giving the order
- was accused's superior and was giving a command which was

‘not only within the scope of his official authority, but
closely related to his- particular 'staff funection, The imme-
.diate and direct refusal to obey the order 1is equally clear.
" The only explanation offered by accused was that he could o
% not do it., Some further explanatlion of this remark may have-
been helpful, but the accused apparently offered none. There-
-appears to have been no physical obstacle to prevent obedience.
" The inability to obey to which the accused made reference was
apparehtly a mental attitude which, in the absence of some
- further showing or definite suggestion must be presumed to
‘have been short’of insanity and inadequate as a defense. On
the ‘other hand, the evidence creates-a strong impression that
-the accused deliberately ¢chose this trial and probable punish= "~
‘ment in preference to the hazards involved in obeying the »

»order. fj-.w? L *'. R . o

’

" the specification alleges that this- disobedience
occurred. "on or about 1 March 1945". ‘The date 1is obviously
inaccurate but the phrase is sufficiently elastic to include
the date established by the evidence: 5 March 1945 ( CM ETO

9542 Isenberg). . o .
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: 6. The charge sheet shows that accused is 21 years of
age and that, without prior service, he was inducted 6,August
1941 at. Nillford, Massachusetts. , :

. 7. The court was legally constituted and had jurisdic- o
tion of the person and offense. - No errors injuriously
affecting the substantial rights of accused were committed
during the trial, The Board of Review is of the opinioen
that the record. of trial is legally sufficient to support
the findinas of guilty and the sentence,

8. The penalty for willful disobedience of the 1awful
command of a superior officer is death or such other punish-.
ment as a court-martial pay direct (AW 64), The designation
of the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement, 'is autho-
rized (AW 42, Cir 210, WD, 14 Sept.1943, sec.VI, as amended).

%Mudge Advocate
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Bra.nch Office of The Judge Advocate General
with the
Europea.n Theater of Operations
APO 887

BOARD OF REVIET NO. 3 , 1 JUN 19-’;5

Ci ETO 10197

UNITED STATES g 4TH INFANTRY DIVISION
v. ) Triel by GCY, convened at Hagenau,
. ) France, 27 March 1945. Sentence:
Private SAL C, THOMLEY ) Dishonorsble discharge, total for-
(34107523), Company E, ) feitures, confinement at hard labor
8th Infantry )" for life. Eastern Branch, United
' ) States Disciplinary Barracks, N
) Greenhaven, New York.

" HOLDING by BOARD (F REVIEW NO. 3
. SLEEPER, SHERMAN and DEVEY, Judge Advocates

R

l.- The record of trisl in the case of the soldier named above has
been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 58th Article of War.

Specification: In that Private Sam C. Thomley,
Company E, 8th Infentry, did, near Maspelt,
Belgium, on or about 29 January 1945, de-
sert the service of the United States by
ahsenting himself without proper leave from
his organization, with intent to avoid
-hazardous duty, to wit: an engagement with
the enemy, and did remain absent in desertion
mtil he was apprehended nesr Virton, Belgium,

., on or about 9 February 1945.

He pleaded not guilty to and was found guilty of the Charge and Specifi-
cation except the words "with intent to avoid hazardous duty; to wit:

18197
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an engagerient with the enemy", of the excepted words not guilty, of
the remaining words guilty. Evidence wasiintroduced of two previous '
convictions by summery court, one for wrongfully appearing in Liege,
Belgium, in violation of Article of War 96, and the other for wrong-
fully appearing in Liege, Belgium, and fraternizing with civilians,
the town being off limits, in violation of Article of War 96. Three-
fourths of the members of the court present at the time the vote was
taken concurring, he was sentenced to be dishonorably discharged the
service, to forfelt all pay and allowances due or to become due, and
to be confined at hard labor at such place as the reviewing authority
may direct for the term of his natursl life. The reviewing suthority
approved only so much of the findings of gullty as involve findings
that accused did; at the time and place alleged, sbsent himself with-
out leave from his organization and did remain absent without leave
until he was apprehended at the time and place alleged in violation
“of Article of ‘War 61, approved the sentence, designated Eastern
Branch, United States Disciplinary Barracks, Greenhaven,' New York, as
the place of confinement, and forwarded the record of trial for action’
pursuant to Article of Tar 50%. _ .

3. By reason of the action properly tsken by the reviewing
authority, accused now stands convicted only of absence without leave
from 29 January 1945 to 9 February 1945. Such conviction is amply

. supported by the evidence in the record of trial. Accused's squad :
in the early morning of 29 January 1945 was on outpost duty in Maspelt,
Belgium, The squad was having a four hour rest period preparatory to
a further period of guard duty, which was to be followed by an attack
on the German forces in the vicinity. The men had not been advised
of the impending attack which, however, took place in due course re-
sulting in some casualties in the company (R5,9-10). Accused refused
to go on guard with the squad and some time the same day ebsented
himself without leave, remaining absent until he was apnrehended near
Vinton, Belgium, on 9 February 1945 (R5,7,10, 13)

, After being warned of his rights by the law membey accused

elected to testify under oath (R14). He stated that at sbout 0230,
29 January 1945, after being refused permission to go on sick call,
he went to an aid station in the area of a neighboring division (RlS,
16)., He was suffering from stomach trouble (R16). The balance of
?is period of absence was spent in an effort to relocate his unit
R18-19}.

4. Objection was made to the admission in evidence of the ex-
tract copy of the morning report on the ground that the entrles therein
were hearsay (R5-7;Pros.Ex.A). Moreover, in view of the compelling
evidence of absencé without leave contained in the testimony of the
prosecution's witnesses and in accused's admissions on the stanrd, it
is unnecessary to consider the merits of such oBjection,
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5. The charge sheet shows that accused is 25 years of age and
vas inducted 11 July 1941 at Fort licClellan, Alabama. No prior service
is shown,

6. The court was legally constituted and had jurisdiction of the
person and offense., No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty as modified by the reviewing authoritv
and the sentence,

7. The penalty for absence without leave in violation of Article
of Tar 61 in time of war is such punishment as a court-martial may
direct (4™ 61). The designation of the Tastern Branch, United States
Disciplinary Barrac‘fs, ureenhaven, New York, as the place of confine-
ment is proper (4 42; Cir.210, ‘D, 14 Sept. 1943, sec.VI, as amended).

m/%%'\ Judge Advocate
‘ : / .
bty O %W«ﬂ,q Judge Advocate

~ . ‘ : Judge Advocate
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Branch Office of The Judge Advocate General

with the
e European Theater
APO . 887
BOARD OF REVIEW NO. 5
C¥ ETO 10199 |
UNITED STATES ; LTH INFANmYDIVISION
v, ) Trial by GCl, convened at Hagenau,
, ) France, 25 March 1945, Sentence:
Private First Class JCHN J. ) Dishonorsble discharge (suspended),
KAMINSKI (33144209), Company G, ) total forfeitures, and confinement
8th. Infantry . ) at hard labor for 20 years., loire
: ) Disciplinary Training Center, le
) Mans, France,

HOLDING by BOARD OF REVIEW XNO, ’5
HILL, EVINS and JULIAN, Judge Advocates

1, The record of trial in the case of the soldier named above
has been examined in the Branch Office of The Judge Advocate General with
the European Theater and there found legally insufficient to support the
findings in parte The record of trial has now been examined by the Board
of Review and the Board submits this, its holding, to the Assistant Judge
Advocate General in charge of said Branch Office,

2, Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 58th Article of Var,

Specification: In that Private First Class John J .
Kaminski, Company G, 8th Infantry, did, near
Yoestroff, Lu.xembourg, on.or about 19 January 1945,
desert, the service of the United States, by absenting
himself without proper authority from his organization,
with intent to avoid hazardous duty, to wit: an engage=-
ment with the enemy, and did remain absent in desertion
until he was apprehended near Arlon, Belgium, on or
about 26 February 1945,

He pleaded not guilty and, three-fourths of the menbers of the cowrt

" present at the time the vote was taken concurring, was found guilty of
the Charge and Specification, No evidence of previous convictions was
introduced, Three-fourths of the members of the court present at the
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time the vote was taken concuwrring, he was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to be=-
come due, and to be confined at hard labor, at such place as the review-
ing suthority may direct, for 20 years. The reviewing authority approved
the sentence, ordered it executed but suspended that portion thereof ad-
Judging dishonorable discharge until the soldier!s release from confinement,
and designated the Loire Disciplinary Training Center, Lellans, France, as
the place of confinement, The proceedings were published in General .
Court-Martial Orders No, 49, Headquarters 4th Infa.rrbry Division, AFO 4,

" Us Se Army, 1 April 1945,

3¢  The prosecution'a evidence consisted of (1) the test:hnony
(summarized below) of the commanding officer of Company G, 8th Infantry,’
. of which accused was a menber, (2) an extract copy of the moming report
of the company for 21 January 1945 showing accused from "dy to AWOL 19
Jan 45 (Bxact Hour Unknown)®, (Pros.Ex.A; B5), and (3) an oral stipulation
‘E.ha;. "the accused was apprehended at Arlon, Belgium on 26 February 1945%
R8).- .

: The ccmpany commsnder testified that accused was a rifleman in
_Company G, 8th Infantry (R5).’ On 18 January, the company crossed the Sure
River in Luxembourg, under rocket, a.rtj.'l_lery mortar and small arms fire,

" Prior to that date, it was in a defensive position and received artillery.
and mortar fire from the enemy, On 18 or 19 January, the company was
attacking and from 19 to 31 January it again occupied defensive positions,
From the first to the end of February, it attacked from Belgium into -
Germany (R6)s He did not see accused from on or about January 15 until
the day of trial (R7) but he saw all other members of the company on
occasions when he "circulated freely¥ among them during combat, and also
when he billeted them, Between 19 Jenuary and 26 Februa.ry, he billeted
his men four or five times (116,7). E

On cross-examination, the company commander testified that he
and accused had been menbers of the company since June 1944, that the -
billeting was done by platoon leaders and sergeants, that it would be
impossible for him to billet each individual man and to see every member
of the campany at that time, He admitted that he did not know of his
"own personal lknmowledge® whether accused was present or absent when the
billeting took place (R7)w . :

On redirect examination he testiﬁ.ed that the morning reports
were ‘made up from reports of platoon leaders who in turn based their
reports on those of the squad leaders who made the actual physical check

(8.8).

The extract copy of the morning report was admitted in evidencs
after the defense had stated thefe was no cbjection to its admission, It
bore the certificate of the company commander that he was the offieial .
custodian of the morning report and that the extract was a true and
complete copy for the dates recited, It contains an exact statement of
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the alleged initial date of absence on 19 January 1945,

Le After his rights as a witness were explained to him, accused
elected to make, through his counsel, an unsworn statement as follows:

"That he came in with his regiment on D-Day, 6

June 1944 at which time he was wounded and evacuated,
and he returned to duty approximately 11 November

194, and perforwed duties with Company G from that

date until the time of the occurrence in question®(R8),

5« The extract copy of the morning report was properly received
in evidence as an official writing (MCM, 1928, pars,l16a, 117a, pp.118-119,
120-121), The fact that the morning reports of the organization were
prepared by the company commander in large part from reports of platoon
leaders whose knowledge was based on reports made by the squad leaders who
in turn made a physical check of the men present, does not render the
morning reports necessarily inadmissible on the ground that the entries
are Wobviously" not based on persocnal knowledge., In the preparation of
morning reports by company commanders it is not unusual for them to utilize
information reported to them by subordinates acting under their direct.or
gereral supervision., This is a reasonable practice growing out of the
pyramidical structure of a military unit. It is sanctioned by the custom
of the gervice and is often made indispensable in time of war by the exigen=-
cies of military operations in the field., It would seem both needless
and imprudent to require a company commander to divert his attention from
his mission in order to conduct an immediate and personal investigation
of a soldier's unauthorized absence reported to him by a presumably re-
liable subordinate acting within the scope of his duties, Under field
conditions in time of war a competent company commander generally dces
not, and frequently cannot, make such an investigation, but properly re--
lies in large part on the reports of the platoon leader and non-cormissioned
officers who were in charge of the missing soldier, The provisions of the
Manual relating to the admissibility of morning reports as official writings
are to be construed in the light of these considerations whch were un-
doubtedly well-kmown at the time the Manual was promulgated,

The company commander in this case based his knowledge of
accused's absence not only on reports received from his subordinates
. but also on the fact that he did not personally see accused in the
company from on or about 15 January to 26 February, although he, the
. company commander, was present and in continual touch with the members
of the company during that period and saw all his other men, Il is
reasonable to assume that he would have seen accused as he did the others,
had accused in fact been present, The Board of Review is of the opinion
that the company commander's testimony does not show that the entry was
“obviously not based on personal knowledge®, The morning report, therefore,
was competent evidence as an official writing to prove that accused
absented himself from his organization without leave on 19 January 1945e
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, The morning report entry in the instant case was also admissible
in evidence as a record made in the regular course of business within the
meaning of the Federal statute making such records competent evidence of
the occurrence or event so recorded (Act of June 20, 1936, ch.b40, sec.l,
L9 stat. 1561, 28 USCA sec.695), . The rule of evidence contained in the
statute cited is applicable in the trial of cases before courts-martial
(III Bull JAG 468; CM ETO 4691, Knorr). It constitutes an exception to the

_ general rule against hearsay distinct from the exception which permits the
Antroduction of official writings, The former is based upon the probability
of the trustworthiness of the records because they are the routine reflec-
tions of the day to day acts, transactions, occurrences or events of an
organization (Palmer v. Hoffman, 318 U.S. 109, 87 L.Ed.645). The exception
relating to an official writing is based upon the probability of the truth
of its contents because the officer or other person making it had the, duty
to know the matter stated and to record it (MCL, 1928, par.l17a, p.l121).

- Since the two exceptions are separate and distinct from each other, the
-limitation contained in the Manual with reference to official wiitings
which excludes entries "obviously not based on personal knowledge® is in-
applicable to records made in the regular course of business (MCM, 1928,
par.117a, p.121), Furthermore, it is specifically provided in the statute
above cited that "lack of personal knowledge by the enmtrant or maker® shall
not affect the admissibility of a writing or record made in the regular
course of business, but may be shown to affect its weight, There is no .
reason in principle why an official writing, or what purports to be an

,official writing, may not be admissible as a record made in the regular
course of business if it meets the requirements of the statute, There is
nothing in the Manual for Courts-Martial which leads to the conclusion
that a morning report may be introduced in evidence only as an official
writing, The two bases of admissibility are not mutually exclusive

+ gnd may coexist with reference to the same writing, UThus, it has been
held that a death certificate signed by a county coroner and made pursuant -
to state law which also provided that such certificate is to be prima
facie evidence of the facts therein stated, including the cause of death,
is a record made in the regular course of business within the meaning of
the statute (Hunter v. Derby Foods, 110 F 2nd 970). -

: ~ The morning report entry in question meets all the requirements
of the Federal statute., It was made in the regular course of the organiza-
tion's business, By the terms of the statute, the word "business® is
expressly made to include "business, profession, ocoupation, and calling
of every kind", It is the normal practice of reporting units to make.
-entries in the morning report within a reasonable time after the occurrences
or events recorded, The entry in this case was made within two days after
the commencement of the alleged absence, Thus the requirement of the
statute that it be "the regular course of such business to make such
memorandum or record at the time of such act, transaction, occurrence or
event or within a reasonable time thereafter”, was fulfilled (CM ETO 4691,

Knorr) e : ;

‘
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The entry in the morning report stands uncontradicted by any
other evidence. The court was fully justified in finding that accused
absented himself without leave on 19 January 1945. Since the company
on that date and immediately prior thereto was engaged in combat opera- .
tions against the enemy, the court was warranted in drawing the inference,
in the absence of evidence to the contrary, that accused quit his organi-
zation with the intent to avoid hazardous duty, namely, combat with the
enemy (CM ETO 1432, Good; CK ETO 4743, Gotschall). This constituted de-
sertion (AW 28),

6. The' charge sheet shows that accused is 25 years of age and was
inducted 14 January 1942, at New Cumberland, Pennsylvania He had no
prior service,

-

7. The court was legally constituted and had Jurisdigtion of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trial., The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence, = .

8, The penalty for desertion in time of war 13 death or such other
punishment as the court-martial may direct (AW 58). The designation of
- the Loire Disciplinary Training Center, Le Mans, France, as the place of -

confinement was authorized(Ltr. Hqs. Thcater Service Forces, 3
AG 252 GAP-4G0, 20 hug 19A§) / » suropean Theater,

. v

(DISSENT) ~Judge Advocate

Judge Advocaté.

udge Advocate
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Branch Office of The Judge Advocate Gencra.l '
with the
Buropean Theater -
APO 827

BOARD OF REVIE} NO, 5 17 St 1948

CH BTO 10195
UNITED STATES Amm«*mﬁumvxsion

)
» Ve 3 Trial by GCM ‘convened at Hagenau,
. : ; ") France, 25 Vorch' 1945+ Sentence:
Private First Class JOHN J. ’ ) Dishonorable discharge (suspended),
KAMINSKI . (33144209), Company ‘ g total forfeitures, and confinement
G, 8th Infantry . at hard labor for 20 years. Loire
. g Disciplinary Training Center,’ ).

L le lans, France. o
¥ 'li
~ DISSENTING OPINION by HILL, Judge Advocate

In this case the prosecutlon relied on the moming report to
prove the initial absence of accused. The commanding officer who prepared
this morning report was on the stand. He testified that accused was not
present for duty during Janusry 1945 (19 January is alleged date of initial
absence), He said that he knew this personally because he did not see him,
although he had occasion to see all the men by reason of the fact that he
“girculated freely" in attack, and also because he "billeted them", On
cross examination he admitted that he did not personally billet a1l his
men, So we have as the sole basis for the captaints ®pergonal knowledge®
of accused's absence, the fact that he did not see . him in action, This is
not enough., The mere failure to Msee® has no substance as evidence, It
must be coupled with and after a specific search for the missing man, .For
- instance,at roll call the mind is directed specifically to each name, If

@ name is not answered the sergeant looks around and his subsequent failure
to find that man becomes significant, That is one reason that the word
Rgearch” has becoms synonymous with personal knowledge in these cases, Out -
of regard for the rights of an accused, a personal search has been-insisted
on in peaca time when there 1s less likelihood of mistake than there is
during the nolse, the dark and the confusion of combat when the mind is not
80 easily focussed on the individual, The exigencies of war do not justify
any relaxation of the rules of e vidence, At least there is nothing in the
Articles of War that provides for such a double standard. This is proper,
The defense labors under the same difficulties as the prosecution, perhaps
more, due to death and confusion in the combat zone, Thus, the captain who
. made this morning report entry and who was the sole witness as to accused's

absence did not offer substantial evidence on this point, In fact, asked.

——
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finally on cross examination if he knew of his "own personal knowledge
whether this man faccused/ was present or absent", his answer was "lo#,
A long line of dec:.slons, too well known to rcqu:.re citation, require .
the rejection of morning reports and testimony based on hearsay., This
ceptain impeached his own morning report as hearsay.

The morning report entry in the instant case was not admissible -
in evidence as a record made in the regular course of business within the
meaning of Title 28, U.,S.C., sec.695. The kanual for Courts-lartial per-
mits the use of the morning report, as evidence of absence in g military °
tnaéé)onlz as an "official wrltlng“ (SPJGN 1945/3492, 29 Varch 1945, IV Bull,
JAG . . py

In any event, even under the rule pertaining to proof of entries
made in the regular course of business, a hearsay morning report entry
is not admissible in a military trials An entry made in the ordinary course
of business is one that is made urider the bookkeeping rules of the house
which relies on that entry., The President is authorized by Article of War
38 to promilgate the rules for the keeping of the books which may be used
as evidence before courts-martial, He has said that a morning report entry
may be so used when it conforms to the standards which apply to an official
writing, thereby requiring, as has been repeatedly decided and as the
Manual itself says (par.)l7a, p.87), that the officer responsible for the
morning report have personal knowledge of the entries made therein, There-
fore, an entry not made on personal knowledge is an irregular entry, under
the rules of our military establishment, and such fact appearing it could
not be admitted in evidence under the Federal statute (cited above), It
was not made according to the rules of the house (SExcnl%S/BlﬁZ 29 Yarch

1945, sugra.) .

L///%’M Judge Advocate
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Branch Office of The Judge Advocate General

v with the
European Theater of Operations
-~ APO 887
BOARD OF REVIEW NO. 2
7 JUN 1045
CM ETO 10211 '
UNITED STATES" g kTHiNFANTRYDIVISION
v, ) Trial by GCM; corvened at Hagenau,

, o ) Framce, 26 March 1945. Sentence:
Private JAMES E. STONER ) Dishonorable discharge, total forfeitures,
(20340184), Headquarters' ) and confinement at hard labor for life.
Company, 3rd Battalion, ). Eastern Branch, United States Discip~
12th Infantry ) linary Barracks, Greenhaven, New York.,

) : :

" HOIDING by BOARD OF REVIEW NO. 2 ,
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

l. The record of tria.l in the case of the soldier named above
-has been examined by the Board of Review.

2, Accused was tried upon the fo].].owing Charge and Specificatidh:
CHARGE: Violation of the 58th Article of War. ’

Specification: In that Private James E.
Stoner, Headquarters Company, Third
Battalion, 12th Infantry, did, at or

- in the vicinity of Paris, France, on
or about 27 August 1944, desert the
service of the United States and did
remain absent in desertion until he
was apprehended at Saint-Maurice,

- France, on or about 27 December 1944,

Caa
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He pleaded not guilty and, three-fourths of the members of
the court present at the time the vote was taken concurring,
was found guilty of the Charge and Specification. Evidence
was introduced of one previous conviction by special court-
martial for absence without leave for forty-seven days in
violation of Article of War 61. Three-fourths of the members
of the court present when the vote was taken concurring, he
was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due and to

be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his natural life. The
reviewing authority approved the sentence, designated the
Eastern Branch, United States Disciplinary Barracks, Green- - -
haven, New York, as the place of confinement, and forwarded :
the record of trial for sction pursuant to Article of War 504,

3. The evidence for the prosecution was substa.ntia.uy as
follows: ' i

Accused was a basic private in Headquarters Company,
3rd Battalion, 12th Infantry (R4,5,7)s His organization was
located in the vicinity of Paris on 27 August 1944 and, although
he was a member of the guard, he did not report for his tour of
- duty. The company area was searched and he could not be found. He
had not been authorized to be absent and no passes were issued to
_members of the organization while it was in Paris (R5,67,8), His
organization left Paris the next day, going towards Belgium and
reached the Siegfried Iine on 13 September 1944. They were at all
times trying to keep contact with the enemy and while they were
in Paris all the men of the organization lknew they were going to .
“leave there and continue engaging the enemy. The battalion suffered
some casualties during this period (R5,8). The accused expressly
consenting thereto, it was stipulated he was apprehended at Saint
Maurice, France, on or about 27 December 1944 (R8).

K L. The accused after his rights as a witness were fully
explained to him (R9), elected to remain silent and no evidence
was introduced in his behalf.

5. Accused's unauthorized and unexplained absence from his
organization for four months, in an active theater of military
operations, and its termination by apprehension were established
by the prosecution by competent, substantial evidence. Under
these circumstances the court was warranted in inferring that he
intended to remain permanently absent from his organization
(McM, 1928, par.130a, pp.143,144). There is substantial evidence
to sustain the findings of guilty of the Charge and its Specification
-(cM ETO 10713, Clark). .

Qe
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- 6., The charge sheet shows that accused is 25" years of age

and enlisted 9 October 1940 at Frederick, Maryland, in the Mary-
land National Guard. Prior service is shown as "Hq Co, lst Inf., Maryland
National Guard from 23 July 1937 to 22 July 1940%,

7. The court was legally constituted and had jurisdiction
of the person and offense. No errors injuriously affecting the
substantial rights of the accused were committed during the trial.
' The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the
sentence., .

8., The penalty for desertion in time of war is death
.or such other punishment as a court-martial may direct (AW 58).
. The designation of the Eastern Branch, United States Discip-
linary Barracks, Greenhaven, New York, as the place of confinement
is authorized (AW h2' Cir 2.10, WD, 14 Sept.1943, sec.VI,a.s amended).

%"- Judge Advocat.e
Judge Advocate

g wéc/a/«/ thigo Advocat;o
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Branch Office of The Judge Advocate General
with the '
European Theater of Operations
AP0 887

'BOARD OF REVIEW NO. 2 g uUN 1945
Ci ETO 10212

UNITED STATES 4LTH INFANTRY DIVISION

Ve. - Trial by GCM, convened at Hagenau,
France, 23 March 1945. Sentence:
Dishonorable discharge, total for-
feitures and confinement at hard labor
for 1life. Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New
York.

Private FRANCISCO V.
BALSAMO (32178395), Company
C, 4th Engineer Combat
Battalion

T N Mo S N i

: HOIDING by BOARD OF EEVIEW NO. 2
VAN BENSCHOTEN, HIIL and JULIAN, Judge Advocates

‘1. The record of trial in the case of the soldier named above has
been examined by the Board of Review. -

2, Accused was tried upon the following Charge and Specification:
CHARGE° Violation of the 58th Article of War.

Specification- In that Privata Francisco V. Balsamo,
Company C, 4th Engineer Combat Battalion, did,
at Paris, France, on or about 26 August 1944,
desert the service of the Upited States and did
remain absent in desertion until he was appre-
hended at Dijon, France, on or about 5 December 1944.

He pleaded not gullty and three-fourths of the members of the court

present at the time the vote was taken concurring, was found guilty of
the Specification except the word "Dijon" substituting therefor the -

CONFIDENTIAL 4 - 10212
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the word nLyon", of the excepted word not guilty, of the substituted
word guilty, and guilty of the Charge. Evidence was introduced of
three previous convictions by summary court-martial, two for absences
without leave for four and six hours respectively in violation of
Article of War 61 and the third for wrongfully appearing in a town
off limits in violation of Article of War 96. Three-fourths of the
members of the court present when the vote was taken concurring, he
was sentenced to be dishonorably discharged the service, to forfeit
all pay and allowances due or to become due and to be confined at hard
labor, at such place as the reviewlng authority may direct, for the
term ofhis natural life. The reviewing authority approved the sentence,
designated the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement and forwarded the
record of trial for action pursuant to Article of War 50%.

3. -The evidence for the prosecution was substantially as,follows;

Accused on 26 August 1944 was a private in Company C, 4th
* Engineer Combat Battalion (RL4,5). His organization was attached to
Combat Tean 22 and b ? %gg &QEO Farisanfrance, on that day and then
moved out to contln wit was in" eontact and was pursuing
across Northern France (R5). When they started to move out of Paris,
about 1730 hours on 26 August 1944, accused was reported missing and
although a search was made he could not be found. The next morning a
further check was made and accused was still missing. He was not
again seen in his company until some time in February 1945 (R6,7,8,9).
He was not authorized to be absent on 26 August 1944 or at any time
thereafter (R6,8,9). With the express consent of the accused, it was
stipulated that he was arrested at Lyon, France, on or about 5 December
1944 (R10). / ’

Lo Accused after his rights as a witness were fuliy.explained to .
him (R10), elected to remain silent and no evidence was introduced in
his behalf,

5. The prosecution clearly established the unauthorized absence
of accused for a period in excess of three months and his return to
military control by arrest. The court was warranted in inferring,
from such a prolonged and totally unexplained absence in an active .
theater of military operations,that he intended to remain permanently

absent from military control (MCM, 1928, par.l30a, pp.l43, lhhz There
is substantia]l evidence to sustain the flndings of guilty of the

Charge and Specification (CM ETO 10713, Clark).

6. The charge sheet shows that accused i1s 29 years of age and
was inducted 23 October 1941 at Camp Upton, New York. He had no
prior service. .

7. The court was legally constituted and had jurisdiction of the '
person and offense. No errors injuriously affecting the substantial
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rights of accused were committed diring the trial. The Board of
Review is of the opinion that the record of trial is legally .
sufficient to support the findings of guilty and the sentence.,

, 8., The penalty for desertion in time of war is death or such
other punishnient as a court-martial may direct (AW 58). The desig-
nation of the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement is authorized
(AW 42, Cir,210, WD, 14 Sept. 1943, sec.VI, as amended).

' \r4213i1)Zi;S;EBy,4*,.li;rz:5,““ Juége Aﬁvocﬁte

Judge Advocate
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Branch Office of The Judge Advocate General

with the

European Theater of Operations

APO 887

BOARD CPF REVIEW NO 3
Cl ETC 10213
UNITED STATES
Ve

Private First Class RAYMOND

. E. RUPERT (33251122), Company
B, 12th Infantry

Nt Sl e el sV e N o S

g JUN 1945

4TH INFANTRY DIVISICN

Trial by GCM, convened at

- Hagenau, France, 26 March 1945.

Sentence: Dishonorabls dis-
charge, total forfeitures

end confinement at hard labor
for life. Eastern Branch,
United States Disciplinary
Barracks, Greenhaven, New York,

HOLDING by BOARD OF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

/

1, The record of trial in the case of the soldier named above
has been examined by the Board of Review.

tionss

Re Accused was tried upon  the following charges and speéifica-

CHARGE I: Violation of the 69th Article of War.

Specification: In that Private First Class Raymond

E. Rupert, Company "B",

12th Infantry, hav1ng.

been duly placed in arrest in quarters on or
about 9 February 1945, did, at Steinmehlen,

Germany, on or asbout 13 February 1945, break
his said arrest before he was set at liberty
by proper authority,

CHARGE 1II: Violation of the 5§th Article of War,

Specification 12 In that * * % did, at Bettendorf,
Luxenbourg, on or about 20 January 1945, desert
the service of the United States by absenting
himself without propar leave from his organization,
and did remain absent 1n desertion until he wes
apprehended at Stienfort, Luxembourg, on or

about 7 February 1945,

CONFIDENTIAL -
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Specification 2: In that * * % did, at Steinmehlen,
Germany, on or about 13 February 1945, desert .
the service of the United States by absenting -
himself without proper leave from his organiza-
tion, and did remain absent in desertion until -
he was apprehended at Paris, France, on or
about 17 February 1945,

He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was taken concurring, was found of
the Specification of Charge I, guilty, except for the word
"Steinmehlen" substituting therefor the word "Herscheid%, of the
excepted word, not gullty, of the substituted word, guilty, and
guilty of Charge I of Specification 1, Charge II, guilty, except
for the word "Bettendorf®, substituting therefor the word
. "Eppeldorf", of the excepted word, not guilty, of the substituted.
word, guilty; of Specification 2, Charge II, guilty, except for
the word "Steinmehlen", substituting therefor the word "Herscheid",
.of the excepted word, not guilty, of the substituted word, guilty,
and guilty of Charge II., No evidence of previous convictions was
introduced, Three~fourths of the members of the cowrt present
at the time the vote was taken concurring, he was sentenced to be
dishonorably discherged the service, to forfeit all pay and allow=
ances due or to becocme due, and to be confined at hard labor at
such place as the reviewing authority may direct for the term of
his natural life., The reviewing authority approved the sentence,
designated the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement, and forwarded
the record of trial for action pursuant to Article of War 50%,

3¢ The following evidence was undisputed:l'.

8, Charge II, Specification 1¢ On 20 January 1945 accused

- was a light machine gunner of Company B, 12th Infantry, when it
arrived at Eppeldorf, Luxembourg and was about to go into action
against the enemy (R5). Artillery shells were falling in the
town (R6)e At about 2100 hours accused's absence was discovered .
(R5,10;Pros.Ex,A)s From thé latter part of January to the early
part of February Company B was engaged in "fighting in some parti-
cular sector of Germany" (R11,12). Accused was apprehended at
Stienfort, Luxembourg, on or sbout 7 February 1945 (R12), '

~be .Charge I and Specification, Charge II, Specification 23

On 9 February 1945 at Herscheid, accused was returned to the company
and placed in arrest in quartersg by the first sergeant "by command
of the commanding officer, Captain Campbell® and was told "what the
penalty would be if he broke arrest®, On 13 February it was dis- -
covered that accused was absent (R7,9,10;Pros,Ex.A)e He was appre=
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hended af Paris, France, on 17 February (R12),

4e  After his rights were explained accused elected to
remain silent (R12-13).,

5¢ & The courtts ‘findings of guilty of Charge I and
Specification are fully supported by the evidence (MCM, 1928,
pare20, peld, parell?a, Pel5d)e

‘ be Under Charge 1I, Specification 1, although the

evidence of the prosecution is meager, it is sufficlent to de-

monatrate that accused left his company without authority on

20 January 1945 while it was before the enemy and during a -

- period when 1t was engaged in active combat operations and that -
he remained absent until his apprehension 18 days later in

Eppeldorf, a town about 42 mlles away. Under such circumstgnces

all the elements of the offense of desertion with intent to

avold hazardous duty are fully established by the evidence

(CM ETO 3641, Roth; CM ETO 3473, Avilons CM ETO 4701, Minnetto;

CM ETO 4490, Brothers).

; 8+ Under Charge II, Specification 2, the circumstancea
under which accused broke arrest in Herscheid, which 1s in Germany,
on 13 February, his apprehension four deys later in Paris, at a
time when his company could reasonably anticipate further combat
with the enemy, when considered together wilth his previous sbsence
warrented a conclusion that he again absented himself with intent
to avold hazardous duty and fully supported the court's findings
of guilty (cm EI‘O 4190, Brothers and other cases cited above).

: 6. The charge Sheet shows that accused is 2/, years and nine
months of age and was inducted 25 August 1942 at Altoona, Pennsylvania,
-t0 serve for the duration of ‘the war plus six months,

7. The court was legally constituted and had jurisdiction of
the person and offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial,
* The Board of Review is of the opinion that the record of trial is
legally sufficient to aupport the findings of guilty and the sentence,

8+ The penalty for deaertion in time of war is death or such
other punishment as a court-martial may direct (AW 58), The designa-

-3
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tion of the Eastern Bfahcﬁ, United States Disciplinary Barracks,

Greenhaven, New York, as the place of confinement, is proper -
(A% 42; Cir,210, WD, 14 Sept. 1943, sec. VI, as amended),

mm@ Advocate

W [) \/LM/Wudge Advocate
\////// 7 ? Judge Advocate
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Braneh Office of The Judge Advoszte General
' A with the ,
Eurcgpean Theater of Operations
APO 887

BOARD OF REVIEW NOe 3 ' 5 JUN 1543

CM ETO 10217

UNITED STATES 4TH INFANTRY DIVISICN

GCM convened at Hagensu, Frances,

26 March 1945 Sentences Dise
honorable discharge, total forfeite
ures and confinement at hard labor
for lifee Eastern Branch, United
States Disciplinery Barracks,
Greerchaven, New Yorke

Ve

Private First Class IAID
Ae RIVERA (18068351),.
Company Be 12th Infauntry

Nt N Nas? Nt Nl st Nt P NP

HOLDING by BOARD OF REVIEW NO, 3
SIEFPER, SHERMAN and DEWEY, Judge Advocates

1, The record of trial in the case of thes soldier named above
has been examined by the Board of Reviewse

2¢ Accused was tried on the following Charge and Specificationss
CHARGEs Violation of the 58th Article of Wars

Specification 15 In that Private First Class lalo
Ae Rivera, Company "B%, 1l2th Infantry, did, at
I Mile North of Consdorf, Inxembourg, on or
about 21 December 1944 desert the service of
the United States by ebsenting himself without
proper leave from hils organization. with intent
to avoid hazerdous duty, to wit: go to the
compeny forward commend post, and did remain
absent in desertion until he was apprehended at
Esach, Inxembourg om or about 8 January 19)5e

Specification 2¢ In that ¢ * * did, at Bettendorf,
Inxembourg on or about 20 January 1945, desert
the -service of the United States by absenting
bimself without proper leave from his organie
zation, and did remain absent in deserticn

CONFINENTIM o 1
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until he waa a'pprehended at Dxembourg, )
Luxembourg, on or about 7 February 1945

Specification 3¢ In that ® * * 3id, at Blanscheid,
Germany, on or about 13 February. 1945, desert
the service of the United States by absenting
himself without proper leave from his orgenie
zation, and 41id remain absent in desertion until
he was apprehended at Paris, h'ance. on or about

17 February 1945e.

He pleaded not guilty and, two=thirds of the members of the court
present when the vote was taken concurrirg, was found guilty of the
Charge and of Specification 1, guilty of Specification 2 except for
the word "Bettendorf® substituting therefor the word *Eppeldorf®,

- of the excepted word not guilty, of the substituted word guilty and
guilty of Specification 3 except the word "Blanscheid® substituting
therefor the word *Herscheid", of the excepted word not guilty, of
.the substituted word guiltye No evidence of previous convietions
was introducede Three-fourthas of the members of the court present
at the time the vote was taken concurring, he was sentenced to be .
"dishonorably discharged the service, to forfeit all pey and allowances
due or to become due and to be confined at hard labor at such pleace
as the reviewing authority mey direct for the term of his natural
lifes The reviewing authority approved the sentence, designated the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New
York, as the place of confinement and forwarded the record of trial
for action under. Article of War 50}

. / N
3¢ The evidence for the prosecution was subatantially as followss

. Throughout the period beginning about 16 December 1944 end
sontinuing through ebout 13 February 1945, eccused's organization. was
engaged im virtually continuous combat activity with the German forces
in Iuxembourg and Germanye This was the period of the so=called
*Battle of the Bulge® and heavy casualties were encountered throughout
(R5«7)e On 20 December 194), accused was in the company motor pool
when he was advised by the first sergeant that he was to be sent next
dey %o rejoin his platoon which was then engaged with the enemy between
Consdorf and Bergdorf, luxembourge At roll call the next morning (21
December 1944), he was found to be absent and a search of the area
failed to reveal hie whereabouts. He was apprehended at Esch, Inxem- .
bourg on or sbout 8 January 1945 (R5+649s ProseExeA)s Sometime in the
early part of January 1945, he was returnsd to his company, remaining
with it until 20 January 1945 On that date the company was scheduled
to move from Eppeldorf to Bettendorf, Iuxembourge A roll call was
taken and accused was again found to be absentes The company 'mov‘ed out
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and fought its way to Ionsdorf, Dixembourg, having many casualties
in the course of the engagement (R6=8)¢ Accused was apprehended in
Inxembourg, Iuxembourg, on 7 Februery 1945 and was returned to his
company on § February 1945 (R8w9)e On 13 February 1945, the ccmpany
was at Herscheid, Germany, and in contact with the enemy, Accused
was again reported absent, and despite a thorough check of the area,
could not be found (R6,8)s This time he was apprehended in Paris,
France, on 17 February 1945 (R9)e

Le After being warned of his rights by the law member, accused
elected to remain silente No evidence was introduced for the defense

S5e Accused on three different occasions absented himself from
his organization during a period of the most hazardous kind of combat .
activitye Prior to his absence in each case, he was shown to have
been present with his company and hence must have been well aware of
the danger facing it. The court therefore was justified on the basis
of the evidence adduced in reaching the coneclusion that he departed
on each occasion with the intention of avoiding hazardous duty and
accordingly the record of trial is legally sufficient to support the
findings of guilty (See CM ErO 10213, Rupert)e Although the intent

to avold hazardous duty is specifically charged only in Specification 1,

this is {mmaterial since a specification charging desertion without
reference to specific intent is sufficient to support a finding of

2uilty of desertion when intent to avoid hazardous duty is proved.

(See CM ETO 5958, Perry and Allen)

, 6..-The charge sheet shows that accused is 21 years and eight
months of agze and enlisted 2 February 192, at Santa Fe, New Llexicoe
He had no prior services

7e¢ The court was legally constituted and had jurisdiction of the
person and offenses No errors injuriously affecting the substantial
richts of accused were comitted during the triale The Board of Review
is of the opinion that the record of trial is legzally sufficient to
support the firdings of guilty and the sentences

8¢ The penalty for desertion in tims of war is death or such
other ninighment as a courtemartial may direct (AW 53)e The desige
pation of the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, a3 the place of confirement, 1s authorized
(AW 423 Cire210, WD, 14 SeptalSh2, seceVI, as amended)s
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Branch Office of The Judge Advocate General
with the «
European Theater of Operations
APO 887 : :

" BOARD AOF‘ REViLW NO, 3 8 JUN 1025 _

CM ETO 10218

UNITED STATES 4TH INFANTRY DIVISION

)
)
Ve ; Trial by GCM, convened at
' o Hagenau, France, 26 March
Private ROBERT E, GAINES ). 1945, Sentence: Dishonorable
' (3914568L), Company B, ) - discharge, total forfeitures
12th Infantry - ) . and confinement at hard
o g labor for life, Eastern
- Branch, United States Disw
)  ciplinary Barracks, Greenhaven,
) . New York, ‘

, HOLDING by BOARD OF REVIEW NO. 3
SLEEFER, SHERMAN and DEWEY, Judge Advocates

. 14 The record of trial in the case of soldier named above . -
"~ has been examined by the Board of Review,

: 2¢ Accused was tried upon the following charges and spéci-
ficationss ' R '

CEARGE Is Violation of the 58th Article of Wars

. Specification 1+ In that Private Robert E, Gaines,
Company "B", 12th Infantry, did, at Bech, Luxem=.
bourg, on or about 21 December 194/ desert the
gservice of the United States by absenting himself
without leave from his organization with intent
to avold hazardous duty, to wit: an engagement *
with the German forces in the vicinity of Bech,
Luxembourg, and did remain absent in desertion
until he surrendered himself at Luxembourg,
Luxembourg, on or sbout 6 February 1945,

- - 10218
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Specification 2: In that * ¥ % did, at Steinmehlen,
Germany, on or about 13 Februery 1945 desert
the service of the United States by absenting
himself without leave from his organization with
intent to avoid hazardous duty, to wit: an en-
gagement with the German forces in the vieinity
of Steinmehlen, Germany, and did remain absent
in desertion until he surrendered himself at
Luxembourg, Luxembourg, on or asbout 22 February
1945,

CHARGE II: Violation of the €69th Article of War,

Specification: In that * * * having been duly placed
in arrest in quarters on or about 9 February 1945,
did, at Steinmehlen, Germany, on or about 13
February 1945, break his ssald errest before he was
set at liberty by proper authority.

He pleaded not guilty, and was found guilty of Specification 1,
Charge 1, of Specification 2, guilty except for the word "Steine
. mehlen',.substituting therefare the word "Herscheid", and guilty
of Charge I; of the Specification of Charge 1I, guilty, except
for the word "Steinmehlen", substituting therefor the word
~ "Herscheld", and guilty of, Charge II, Evldence was introduced
of two previous convictions by special cowrt~-martlal, one for'
abeence without leave for 20 days in violation of Article of Var
61 and one for absence without leave for 14 days and for escape
. from confinement in violation of Articles of War 61 and 69 re-
spectively., Three-fourths of the members of the court present at
the time the vote was taken concurring, he was sentenced to be
dishonorably discharged the service, to forfeit all pay and allow= -
ances dus or to become due, and to be confined to hard labor, at.
such place as the reviewing authority may direct, for the term of
his natural life. The reviewing suthority approved only so much
6f the finding of guilty of Specification 2, Charge I, as involves
a finding that accused did, at the time and place alleged, absent
himself without proper leave from his organization until he sure
. rendered himself at the time and place alleged, in violation of
~ the 6lst Article of War, approved the.sentence, designated the
Eastern Branch, United States Discliplinary Barracks, Greenhaven,
New York, as the place of confinement, and forwarded the record
‘of trial for action pursuant to Article of War 50k, BN

3es- The evidence is clear and undisputed that from 20 to 24
December 1944 accused's organization was in the vicinity of Bech,
Luxenbourg, and was receiving small arms, mortar and ertillery fire
from the enemy, At this time the now historic von Rundstedt break=
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through was at its height, The weather was severe and the

issue of the battle in doubt, On the 20th accused went back

on sick call to the rear command post, where the first sergeant

told him and several others that he was going to take them back

to the company the next morning, The following morning accused!s .«
absence was discovered, He swrrendersd to military confrol at
Luxembourg, Luxembourg on 6 February 1945 end was returned to

the company under guard on 9 February, He was thenplaced in

arrest and remained restricted to quarters until 13 February when he was
again found absent without leave, He surrendered to military con-
trol at Luxerbourg on 22 February 1945. There wes no evidence

that his organization was engaged in hazardous dutyetween 13 and

22 February,

No evidence was offered by the defense and after his
‘rights were explained accused elccted to remain silent.

Le a, Under Specification 1, Charge I, there is substantial
evidence from which the court was authorized to infer that accused
- knew of the hazardous duty in which his organization was engaged
and deliberately left his place of duty to avoid prospective
battle hazerds, The court's findings of guilty was fully justie
fied (CM ETO 8083, Cubley; CM ETO 7189, Hendershot; and muthorities
therein cited), o . . ~

’ be The action of the reviewing authority in approving
only so much of the finding of guilty of Specification 2, Charge I
ag involves a finding that accused did, at the time and place
alleged, absent himself without proper leave from his organization-
until he surrendered himself at the time and place alleged, in vio=
lation of the 6lst Article of 'lar, waswrranted, since the evidence
failed to indicate that accused intended at the time of his absence
to avoid hazardous duty (1CM, 1928, par.130s, pp.142-143).

ce The courtts findings of guilty of Charge II and Speci-
fication were fully supported by the evidence, .

5¢ The charge sheet shows that accused is 20 years and five
months of age and was inducted 22 Decenber 1943 at San Francisco,
California, to serve for the duration of the war plus six months.
No prior service is showmn, ,

6e The court was legally constituted and had juriadiction of
~the person and offense, No errars injuriously affecting the sub=
stantial rights of accused were committed during the trial, The
Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings, as approved, and the
gentence,

10218
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7e The penalty for desertion in time of war is death or
such other punishment as a court-martial may direct (AW 58),

The designation of the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement is
proper (A¥ 42; Cir,210, WD, 14 Sept.1943, sec.VI, as amended),

._M_Jﬁdgc Advocate
) m«,&»oﬂq K\gw‘«}‘ﬁge Advocaﬁe
d MUZ-/ZJudge Advocate -
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Branch Office of The Judge Advocate General '
with the
European 'n:eater of Operations
APO 887
‘ e < UN
BOARD OF REVIEW NO, 3 - ]945
CM ETO 10250 \ : .
UNITED STATES ; NINTH UNITED STATES ARMY
Yo ) Trial by GCM, converied at Rheydt,
R ) Germany, 3 April 1945, Sentences
Private CARL L, EATES ) Dishonerable discharge, total
" (37411774), 87th Quarterw ) forfeitures and confinement at
master Railhead Company ) hard lsbor for life, Eastern
. g Branch, United States Disciplinary

. Barracks, Oreenhaven, New York,

HOLDING BY BOARD OF REVIEW NOe 3 .
 SLEEPER, SHERMAN and DEWEY, Judge Advocates

1, The record of trial in the case of the soldier named gbove
has been examined by .the Board of Review, i

2+ Accused was tried upon the fplicm:l.ng Charge and Specification:
'CHARGE: Violation of the 58th Article of Warse

Specification: In that Private Carl L. Kates,
87th Quartermaster Railhead Company, did,
at Perwez, Belgium, on or sbout 2li September
19L} desert the service of the United States
and did remain absent in desertion until he
was apprehended at Brussels, Belgimn,
or about 18 February 1945,

Ee pieaded not guilty and, two=thirds of the members of the court present
at the time the vote was talken concurring, was found guilty of the Charge

and Specification, Evidence was introduced of one previocus conviction by.

sumary court for absence withaut leave for 11 days in violation of Arti-
cle of War 61, Three-fourths of the members of the court present at the
time the vote was taken concurring, he was sentenced to be dishonorably
- discharged the service, to forfeit all pay and allowances due or to
“become dne, and to be confined at hard labor, at such place as the
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reviewing authority may direct, for the term of his natural life, The
reviewing amthority approved the sentence, designated the Eastern Branch,
.. United States Disciplinary Barracks, Greenhaven, New York, as the place

of confinement and forwarded the record of trial for action pursuant to
Article of War 50%. . .

3+ "The evidence is clear and not disputed that on 24 September
194);, while with his organization at Perwez, Belgium, accused went absent
without leave (R6=9,113Pros.Ex.k)e He 50 remained until apprehended 18
February 1945 in Brussels, Belgium, by military police (R10; Prose Exe B)e

After his rights were explained (R16-17), accused testified
that he returned eight days after his initial absence to find his company
gone, that after searching for it unsuccessfully he continued to remain
away, until apprehended in Brussels 18 February 1945, because he "thought
sbout the punishment and figured they would catch me anyway™ (R17-23),
That accused was a good worker and a frequent church attendant was dis-
closed by character witnesses (Rlli~16)e C

The court's findings of guilty were fully justified (MCM,
1928, par.130s, p.lli3; CM ETO 5Lll, White; CM ETO 1629, O'Donnell;
CM ETO 2343, Welbes and cases therein cited),

he The charge sheet shows that accused is 22 years of age and
that he was inducted 18 Jenuary 1943 at Jefferson Barracks, Missouri.
He had no prior service,

5¢ The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial
rights of accused were committed daring the trial, The Board of Review
is of the opinion that the record of trisl is legally sufficient to sup-
port the findings of guilty and the sentence, .

6. The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58), The designation
of the Eastern Eranch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinement, is proper (AW L2; Cir.210, WD, 1k
Septe 19L3, secsVI as amended),

MU por uses ravocnse
ﬁ!dw&q (OMAecimasy _dudge Advocate
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Branch Office of The Judge Advocate. General
. with the .
European Theater of Operations
APO 887

BOARD OF REVIEW NO, 3 9 JUN 1045
CM ETO 10273 |

UNITED STATES LTHINFANTRYDIVISION

)
)
Ve } - Trial hy GCM, convened at
‘ : ) Hagenau, France, 25 March 1945,
Private HENRY A. HANEBERG ) ° Sentence: Dishonorable discharge,
(39583270), Company F, ) - total forfeitures, and confinement
8th Infantry- - ) at hard labor for life. Eastern
) Branch, United States Disciplinary
) Barracks, Greenhaven, New York,

HOLDING by BOARD OF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1, The record of trisl in the case of the soldier na.med
above has been examined by the Board of Review,

2". Accused was tried upon the following Charge and Specifie
cations '

CHARGEs Violation of the 58th Article of War.

Spec:Lf icationt 1In that Private Henry A, Haneberg,
Company F, 8th Infantry, did neer Schevenhutte,
Germany on or gbout 27 November 194, desert

" the ‘service of the United States, by sbsenting -
himself without proper leave from his organiza=
tion, with intent to avoid hazardous duty, to
wits an engagement with the enemy, and did
remain absent in desertion until he was appre-
hended near Tranegnies, Belgium, on or sbout
15 February 1945 '

He pleaded no guilty and, three-fourths of the members of the court
present at the time the vote was taken concurring, was found guilty .
of the Charge and Specification. Evidence was introduced of one pre=
vious conviction by summary court for absence without leave for about
two days in violation of Article of War 61, Three-fourths of the
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members of the court present at the time the vote was taken con-

curring, he was sentenced to be dishonorsbly discharged the ‘'service,

to forfeit all pay and allowances due or to become due and to be .
confined at hard labor, at such place as the reviewing authority may
direct, for the term of his natural life. The reviewing ‘suthority appro-
ved the sentence, designated the Eastern Brench, United States Disci-
plinary Barracks, Greenhaven, New York, as the place of confinement
%nd fg;warded the record of trial for action pursusnt to Article of

ar 5 .

- 3¢ The evidence shows that on 27 November 1944 accused!s

squad, after having occupied a defensive position under sporadic

and infrequent mortar or artillery fire for approximately a week,
“jumped off ovetr flat, thickly-wooded terrain to go into an attack near
Schevenhutte, Germany, during the initial phase of the Hurtgen Forest
- operation §5-7)s Accused, a Broming Automatic Riflemen, was seen

by his squad leader about the time the squad jumped off but later

was found to be missing at the result of a check made when "we were
stalled during the time we were going into the attack" (R5), At the
time his absence was discovered the squad had not yet encountered .
small arms fire but the area through which it had passed had recsived
"a few shella” (R7). His departure was unsuthorized and he remained
absent without leave until apprehended at or near Tranegnies, Belgium,
_on.or about 15 February 1945, During his zbsence, his unit engaged '
in severe fighting in the Hurtgen Forest during which both small

arms and artillery fire was received and casualties were suffered
(R5-7)e On this evidence, the Board of Review is of the opinion that
the court was warranted in finding that accused absented himself
without leave to avoid hazardous duty, as alleged, and accordingly .
~was justified in finding him guilty of the offense charged (cu !BO .
10213, Rupert; CM ETO 7688 Buchanan),

Le The accused after his rights as a witness were fully eX=
plained to him, elected to remain gilent and no evidence was introduced
in his behalf {Rs). , : ‘

5¢ The charge sheet shows that accused is 28 years of age and
was inducted on 19 April 1944 at Temple city, California. No prior
service is shom, .

. 6. The court was legally constituted and had Jurisdiction of
the person and offense, No errors injuriously affecting the sub-
stantial rights of accused were committed during the triale The
Bogrd of Review 1s of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sentence.

7« The penalty for desertion in time of war is death or such -
other punishment as & court-martial may direct (AW 58), The designa~

r
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tion of‘ the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement, is suthorized
(4% 42; Cir,210,°D, 14 Sept. 1943, sec,VI, as amended), '

Wﬁge Advocate
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Branch Office of The Judge Advocate Gereral
with the '
Europea.n Theater of Operations
APO 887
BOARD OF REVIEW NO. 3
8 JUN 1045
CX ETO 10275
UNITED ‘STATES ; hTHIl‘FANi'RIDIVISION '
v. ) Trial by GCM, convered at Hagenau,
' : ') France, 27 March 1945, Sentence:
Private First Class EDWIN M, ) - Dishonorable discharge, total for-
EDWARDS (31464739), Company ) feitures and confinement at hard
G, 8th Infantry . ) labor for life. Eastern Branch,
) United States Disciplinary Bar-
) racks, Greenhaven, New York.

. HOIDING by BOARD CF REVIEW NO. 3
SIEEPER, SHERMAN and DBWEY, Judge Advocates

. 1l. The record of trial in the case of the soldier named above
" has been examined by the Board of Review, .

2, Accused was tried upon the following Charge and Specifica- .
tion: '

CHARGE: Violation of the 64th Article of War.

Specification: In that Private First Class
'Edwin M, Edwards, Company "G", 8th Infantry,
having received a lawful comnand from First
Lieutenant William £, Smith, 8th Infantry,
his superior officer, to report to his or-
ganization, Company "G", 8th Infantry, for
duty, d¢id, near Hermespand, Germany, on or
about 4 Ma.rch 1945, willfully disobey the
same,

He pleaded not guilty to, and was found guilty of, the Charge and
Specification. Evidence was introduced of one previous conviction
by special cowrt-martial for absence without leave for six days in
violation of Article of War 61. Three-fourths of the members of
the court present at-ths time the vote was taken concurring, he was
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sentenced to be dishonorably discharged the service, to forfeit

all pay and allowances due or to become due and to be confined

at hard labor, at such place as the reviewing authority may direct,
for the term of his natural life., The reviewing authority.approved
the sentence, designated the Eastern Branch, United States Disci-
plinary Barracks, Greenhaven, New York, as the place of confinement,
and forwarded the record of trial for action pursuant to Article

of War 503. , :

3. The evidence is clear and not in di spute that on 4 March
1945, accused was at his battalion's command post near Hermespand,
Germany, and was with a group of men who were being returned to their
companies frcm hospitalization. Company G, of which accused was a
member, was then engaged in an attack on a hill just northeast of
Hermespand. First Lieutenant William £, Smith, Headquarters Company,
2nd Battalion, 8th Infantry, was battalion adjutant and intended to
return accused to his company by runner. However, the runner in
accused's presence reported to Lieutenant Smith that accused would
not return to the company for duty. Lieutenant Smith, who was wear-
ing the insignia of his rank, then explained to accused the possible
consequences if he did not return to his company and said, "Private
Edwards, I am giving you a direct order to return to Company G, as
fit for duty with'the company". Accused replied, "I will not return
to the company" (R5-6). :

L. For the defense, it was stipulated between the prosecution,
the accused ard his counsel that if "Lieutenant Nunez" were present
in court he would testify under cath substantially as follows:

"I am lieutenant Nunez, a member of Company
G, 8th Infantry. I knew the accused from
the 26th day of November until 19 January,
and I had occasion to observe his conduct
during combat., During the dates stated I
would rate the adcused as a good combat
roldier, obedient to orders, and giving
satisfactory performance" (R7). :

5. After his rights were explained, accused elected to remain
silent (B7). :

6. To show the guilt of accused as alleged the prosecution
was required to prove: (a) that he received a certain édommand from
a certain officer as alleged, (b) that such officer was his superior
officer, and (c) that he willfully disobeyed such command (MCM, 1928,
par.134b, p.149). All the elements of the offense were clearly shown,

oL - © 10275
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- except that proof of his willful disobedience ended with the
evidence of his emphatic refusal to obey the order. But he
had just previously refused to go with the runner. What trans-
pired thereafter was not disclosed. However, such an open and
express refusal sufficiently establishes the willful and inten-
tional character of his disobedience under Article of War 64
and the court's findings of guilty are therefore supported by
the evidence (CM ETO 6194, Sulham} Winthrop's Hilita.ry law and:
Precedents (Reprint, 1920; » Pe573)0 '

7. The charge sgheet shows that. accused is 28 years of age
and was inducted 21 April 1944 at East Hartford, Connecticut. He
had no prior service. ‘

8. The court was legally constituted and had jurisdiction
of the person and offense. No errors injuriously affecting the
swbstantial rights of accused were committed during the trial.
.The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the
sentence, -

9. The penalty for willfully disobeying the lawful command
of his superior officer by a person subject to military law is
death or such other punishment as a court-martial may direct (AW
64). The designation of the Eastern Branch, United States Disci-
plinary Barracks, Greenhaven, New York, is anthorized (AW 42; Cir.210,
WD, 1, Sept.1943, sec.VI, as amsnded).

__M@%M: Judge Advocat:
%M 7 *%’V’M« Judge Advocate

/’
“« /) 4/2““3‘// 7 Judge Advocate

4
-
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i'(iéi)\
' Branch Office of The Judge Advocate General _
with the

European Theater of Operatidns
APO 687

'BO4RD OF REVIEW KO. 3 '8 JUN 1945
64 ETO 10276

UNITED: S TAT E S g 474 IPFANTRY DIVISION
| ) -Trial by GCJ, convened at Hagenau,
: ' ) France, 25 Karch 1945. Sentence:
’-'Private First Class LOGAN % Dishonorable discharge, total
)
)
)

¥

. . HANCOCK (15055765), Com- forféitures and confinement at
.pany B, 8th Infantry hard labor for life. 3Zastern
) Branch, United -States Disciplinary
Barracks, Greenhaven, New York.

. . . ] . . B . .
_ HOLDING by BOARD OF R:VIEW KO. 3 ‘
SLEEPER, SHERMAN and DZWEY, Judge Advocates

s

1. The record of trial in the case of the- soldier
named above has been examined by the Board of Review.

: 2. Accused was tried upon the following Charge and
Specification.: '

CHARGE. Violation of the 64th Article of war.

Specification: In that Private First Class
. Logan Hancock, Company "B", 8th Infantry,”
‘having received a lawful command from
-, Captain Robert D, Moore, 8th Infantry, .
" his superior officer, to report to his o
.organization, Company wpt, Bth Infantry,
for duty, did, near thcheid Germany,
on or about 21 February 1945, wilfully
disobey the same, . .

CONFIDENTIAL _ ’ 10276
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He pleaded not guilty to, and was found guilty of, the
Specification and the Charge. Evidence.was introduced
of two previous convictions, by special court-martial and
summary court-martial respectively, each for absence
without leave for one day. 411 members of the court
present when the vote was taken congurring, he was, sen-
tenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due and

~ to be confined at hard labor at such place as the reviewing

.. authority may direct for the term of his natural life,

- The reviewing authority approved the sentence, designated

- the Eastern Branch, United States Disciplinary Barracks,
Creenhaven, New York, as the place of confinement and for-
warded the record of trial for action pursuant tq the pro-
visions of Article of War 50%. ' v

3. - The uncontroverted evidence shows that on '21
February 1945, while his company was occupying a.position
in the 1ine near Wascheid, Germany, subject to hostile
artillery and mortar fire, accused reported at battalion
command:post with a group of men returning to the front
from the service company. At the command post acecused

" told Captain Robert D. Moore, the battalion S-1, .that
"he was not going to return to his company because he
"couldn't take it any more". Captain Moore undertook
to persuade him to change his mind about not returning
but accused insisted he was worthless at the front, that
Hurtgen Forest had taken a lot out of him and that he
could continue only if given an assignment in the rear.
Finally, after warning him of the penalty for disobedience,
Captaln }oore gave accused a direct order to return to
- his company. Accused replied that he could not and would
not do so. He was then placed in arrest. Accused appeared
in good physical condition, although nervous, during his
~_interview with Captain Moore (R5-7). He later told the
..investigating officer that he did not feel he was any
_’ogé“anyvmore up there in the front lines with hils buddies,
R8). . o S :

¢ . For the defense, it was stipulated that, if
: preseht, a staff sergeant of accused's company would
_have testified that accused was an average soldier who
“under normal field conditions performed his job without
_question. . Accused was advised of his'rights and elected

“to remain silent (R8).

CONEDENTMR - - 10276
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4, The evicence establishes evcrj element of the.
offense charged, viz. willful disobedience by accused
of the lawful order of his superior officer which order
related to a military duty and was one wvhich the officer
was authorized under the circumstances to give the ac-
cused., Since the evidence shows that he was physically
abb to execute the order, the excuse offered by accused
to Captain lloore and suggested in his statement to the
investigating officer, that he felt that prior combat
experiences had rendered him incapable of further effec-
tive combat service, was not of a character to exculpate
him (See: Winthrop's lillitary Law and Precedents, (Re-

print, 1920), p.573).

5. The’ charge sheet shows that accused is 28 years
of age and that, with no prior service, he enlisted at
Fort Thomas, Kentucky, 9 September 1940. He had no prior

service, .

6. The court was legally ccnstituted and had jurjis-
diction of the person and offense. No errors injuriously
affecting the substantial rights of accused were committed.
during the trial., The Board of. Review is of the opinion
“that the record of trial is legally sufficient to support
the findings of guilty and the sentence.

7. The penalty for willful disobedience of any -
‘lawful command of an accused's superior officer is death
or such other punishment as a court-martial may direct
(a7 64). The designation of the EBastern Branch, United

States Dlsciplinary Barracks, Greenhaven, New York is
authorized (AW 42; Cir.210, %D, 14 Sept.1943, sec.VI,

as amended). ‘

”kfw@@m Judge Advocate
éﬁé?;i///:;zf/ﬂ£9’1£27 Judge Advocate

-
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CONFIDENTIAL .

Branch‘ Office of The Judge Advocate General.

with the

mropean Theater of aperationa

- AFO 887

BOARD OF FEVIEW 0. 1

CM ETO 10262

UNITED STATES

Ve

Technician Fifth Grade JAVES
VANDIVER (34419462) and Private
First Cless BENJAMIN J. COELHO
(31445544 ), both of 592n2 Quarter=
master Salvage Repair Company

~ VANDIVER 3

LV LN LA Wl S AW LV L P L L VL N L L W)

5 MAY 1048

CONTIRNTAL ADVARCE SECTION,

COMMUNICATIONS Z0NE, EUROPRAN .
THEATER OF OPERLTIOPB s

Trial by Gm.. comemd at

Di jon, France, § February 19l5e
Sentence as {0 each accused:
Dishonoraeble discharge, total

" forfeitures and confinement at

kard labor for three years,
United Stetes Peni-
tentiary, Lowisburg, Fennsylvania.
COELHOs TFéderel Reformatary,,
Chillieothc, Ohio,

HOLDING BY BOARD OF REVIEW. NOe 1°
RITER,, BURROW and STEVERS, Judge Advocates

~ 1. The record of trisl in the cass of the soldiers nemed
. above has been examined by the Board of Review,

24 Immediately prior to arraignment, the Chérgé against each
accused was purportedly amended to ellege a'violation of the' 94th

~ Article of War rather than the 84th Article of Ware
" fication as to each accused, however, was not altered,

The Specie
Each accused

was found guilty of the unlewful sale of "six cases of type 'D?
field rations, of the value of about $54,72, issued for use in the
pilitary service of the United States® (underscoring supplied)e

‘The labelling of the Charge as a violation of the 9Lth Article of
War, which covers offenses involving property of the United States
furnished or intended for the military service, did not chapge the

nature of the offense alloged.

The Specification alleged an offense

under the 84th Article of War (G ETO 5032, Browp end Finpie; )
CM ETO 6268, Maddox; HGM,, 1928, par.28, Pel8)e The wrongml sale

s1l-
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of rétions issued for use in the militerv service of the Urited
States was proved by substantial competent evidence, including
aworn testimony of the accused, )

3¢ The court was legally constituted and had jurisdietion
of the persons and offenses, No errors injuriously affecting the
substantiel rights of either eaccused,were committed during the
trial, The Board of Review is of the opinion that the record of
triel is legally sufficient to support the findings of guilty as
approved and the sentence a3 to each accused,

Le The offense of selling property issued for use in the
military service under the 84th Article of War is essentially e
militery offense for which confinement in a penitentiary is not
euthorized (CM ZTO 7506, Hardin; CM ETO 7609, Reed and Pawinskij;
AW }j2), The place of confinement of each accused should be
changed to the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York (Cir.210, WD, 14 Septe 1942, sec VI, es
amended )

Judge Advocate

Judge Advocate

i Judge Advocate

-2~ 10282
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BBANCH OFFICE OF THE JUDGE ADVOCATE GENERAL

with the
European Theater of Qperations
APO 887
BOARD OF REVIEW NO. 2 2 MAY “945
CM ETO 1028l
UNITED - STATES )  42ND INFANTRY DIVISION
' ; '

Private'mm:o T, SPROVIERI ) Trial by GCM, convened at Dahn, Germany,
(36655219), Anti-Tank Company, ) . 3l March 1945. Sentence: Dishonorgble
222nd Infentry ‘ ) discharge, total forfeitures and confine-
- ) ment at hard labor for 25 years. Federal

) Reformatory, Chillicothe, Ohio.

HOLDING by BOARD OF REVIEW NO2 '
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review and found legally sufficient to sup-.
port the sentence.

24 Confinement in a penitentiary is authorized upon conviction of robbery
by Articls of War 42 and section 284, Federal Criminal Code (18 USCA 463) and of
sodomy by Article of War 42 amd section 22-107 District of Columbia Code (CM ETO imn1,
Farrington, and authorities theérein eited), Only prisoners 25 years of age and younger
and with sentences of not more than 10 years may be confined in a Federal correctional
institution or refarmatory. The desigmtion of the Federal Reformatory, Chillicothe,
Ohio, as the place of confinement should therefore be changed to the Unlted States
Penitentiary, Lewisburg, Pernsylvania (Cir.229, WD, 8 June 1944, sec.II, para.la(l),
1b(4), 3a 3b, as amendod). ‘ o~

Judge Advocate

Judge Advocate

e “16284
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Branch Office of The Judge Advocate General |
with the
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 3 20 JuL 1945
Cl ETO 10314 |
UNITED STATE'sg 3RD INFANTRY DIVISION
v, ) Trial by GCM, convened at Toul '
) France, 26 February 1945, Sentence:
Private KENNETH E. WHITE ) Dishcnorable discharge, total for-
(37443246), Company E, ) feitures and confinement at hard
15th Infantry - ) labor for life. Eastern Branch,
) United States Disciplinary Barracks,
')  Greenhaven, New York.

HOLDING by BOARD OF REVIEW NO., 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

l. The record of trial in the case of the soldier
named above has been examined by the Board of Review.

2¢ * Accused was tried upon the fellowing Charge and
Specification:

CHARGE: Violation of the 58th Article of War.

Specification: In that Private Kenneth E.
White, Company "E", 15th Infantry, did,
at Pozzuoli, Italy, on or about 21 July
1944, desert the service of the United
States and did remain absent in desertion
until he returned to military contreol
et Planura, Italy, on or about 30 December
1944,
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He pleaded not guilty and, two-thirds of the members of

the court present at the time the vote was taken con-
curring, was found guilty of the Charge and Specification.
No evidence of previous convictions was introduced. Three-
fourths of the members of the’court present at the tinpe
.the vote was taken conecurring, he was sentenced to be dis-
hohorably discharged the service, to forfeit all pay and
allowances due or to becocme due, and to be confined at

hard labor, at such place as the reviewing authority may
direct, for the rest of his natural 1ife, The reviewing
authority, the Commandihg General, 3rd Infantry Division
approved the sentence, designated the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the
place of confinement, and withheld the order directing exe-
cution of the sentence pursuant to Article of War 50%.

3. The evidence for the prosecution shows that on
or about 21 July 1944 accused was a student cook with
Company E, 15th Infantry, which was then at Pozzucli,
Italy. On the morning of 21 July he was not present to
help serve breakfast. The mess sergeant checked his bed
‘and the kitchen area, around which the whole company was
bivouacked, but did not find aécused. He had no per-

. mission from the mess sergeant to be absent, and was not
present with the company after 21 July 1944 (R8-10).

A duly authenticated extract copy of the morning
report of Company E for 22 July 1944, which was intro- ,
duced in eviédence, showed accused "Dy to AWOL 0600 since

21st " (R7; Pros.Ex.A).

It was stipulated in writing ‘that Sergeant
‘Philipse, if present in court and sworn gs a witness,
would testify as follows:

®T am Sgt Philipse, 59th M. P. Company.
On 30 December 1944, Pvt Kenneth E. White,
Eompany "E*, 15th Infantry, returned to
military control at Pianura, Italy" (R10;

P:os.Ex.B). :

- 4., After his rights as a witness were explained to
him by the president. .of the court, accused elected to make s

-2 -
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an unsworn statement. through his counsel, ﬁho thereupon
read the following, which he stated was quoted from "the
psychiatrie report on" accused dated 12 February 1945:

"Soldier claimed that his brother was

killed while serving with the 34th Divi-
sion, 133rd Inf. Regt., in February 1943

in Tunisia. He knew of this before he

left the Zone of Interior and expressed

the belief that he 'would have done better
if my brother had not been killed'" (R10-12).

5. The evidence shows that accused left his organi-~ -
- zation at Pozzuoli, Italy on 21 July 1944 and remained
absent without leave for 162 days, after which he returned
to military control at Pianura, Italy. The court was
clearly warranted in inferring from such a prolonged and
unexplained absence.without leave that accused, at some

time during the period of absence, intended to remain
absent permanently from the service (CM ETO 1629, O'Donnell;
CM ETO 6093, Ingersoll; CM ETO 1577, Le Van). The state= h
ment read by defense counsel, if true, obviously could

not have afforded accused an excuse to desert his organi=-
-zation, Such statement suggests rather a motive or reason
for the formation of the intention to desert the service,
and may well have been quite properly considered by the

court in that connection. _

6. The charge sheet shows that accused is 29 years
of age and was inducted 16 November 1942 at Des Moines,
Iowa. No prior service is shown.

’ 7. The court was legally constituted and had juris-.
diction of the person and offense. No errors injuriously
affecting the substantial rights of accused were committed
during the trial. The Board of Review 1s of the opinion -
~that the record of trial is legally sufficient to support
the findings of gullty and the sentence,

8. The penalty for desertion in time of war is
death or such other punishment as a court-martial may -
direct (AW 58), The designation of the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York
as the place of confinement, is authorized (AW 42; Cir.210,

' WD, 14 Sept.l1943, sec,VI, askamended), :
' . éﬁa Judge Advocates

& -2/2244“‘q>4Judge Advocates
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Branch Cffice of The Judge Advocate General
with the
European Theater of Operations ,

“APO 887

BOARD OF REVIEW NO, 1:

. 2 6 MAY 1048
CM ETO 10331 '
UNITED STATES g 45TH INFANTRY DIVISION
v. ) Trigl by GCM, convened at APO 48,

: ' ) U.S. Army (France), 15 February
Private HERSHEL W. JONES ) 1945. Sentence: Dishonorable
(34083509), Headquarters )  discharge, total forfeitures and
Battery, 160th Field : )  confinement at hard labor for life.
Artillery Battalion g United States Penitentiary, Lewis=

burg, Pennsylvania.

HOLDING by BOARD OF REVIEW NO, 1 -
RITER, BURROW and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review, and the Board submits this,
its holding, to the Assistaent Judge.Advocate General in charge of
the Branch Office of The Judge Advocate General with the European -
Theater of Operations. ,

2. Accused was tried upon the following charges and specificae=
tions: , ' : :

CHARGE I: Violation of the 58th Article. of War.

Specification I: In that Private Hershel W,
Jones, Headquarters Battery, 160th Field
Artillery Battalion, did, at Rome, Italy
on or about 7 June 1944, desert. the ser-
vice of the United States and did remain
absent in desertion until he was epprehended
at Rome, Italy on or about 4 September
19440 s

-1-
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Specificatjon II: In that * % % did, at lar-
seilles, France on or about 21 September’
1944, desert the service of the United
States and did remain ebsent in desertion
until he was apprehended at Marseilles,
France on or sbout 24 September 1944,

Specification IIIt In that * % % did, at
Marseilles, France on or about 1 October
19/4,,. desert the service of the United
States and d1d remain ebsent in desertion
until he was apprehended at or near .
Verpillere, France on or about 30 November
1944,

Specification IV: In that * % % did, at or
near Dijon, France on or about 2 December
194/, desert the service of the United
States and did remain shsent in desertion
until he was apprehended at or near Macon,

- Fragnce on or sbout 14 January 1945.

CHARGE II: Violation of the 94th Article of War,

Specification: In that * * # did, et or near ‘

Grenoble, France on or about 13 November

1944, felonlously take, steal, and carry

away one quarter-ton Command and Reconhais-
--gance Car W-20137181, of the value of

about $1,407.00, property of the United

States furniehed and intended for the mili-

tary. service.

He pleaded not guilty and, all of the members of the court present at
the time the vote was taken concwurring, was found guilty of both '
charges and all specifications thereunder, No evidence of previocus
convictions was introduced. All of the members of the court present
at the time the vote was taken-concurring, he was sentenced to be
shot to death with musketry, The reviewing authority, the Commanding
General, 45th Infantry Division, disapproved so much of the findings
as to the Specification, Charge II, as found the value of the vehicle
%o be greater than 8800,00, epproved the sentence, and forwarded the
“record of trial for action under Article of War 48, The confirming
authority, the Commanding General, Eurcpean Theater of Operations,
after reconsideration ¢f his previous action confirming the sentance
without commmtation, confirmed the sentence, but commted it to dise
honorable discharge from the service, forfeiture of all pay and allow-
ances due or to become due, and confinement at hard labor for the

10331

HEIATHTVIAL =2e


http:1,407.00

' ApN TP ETIAY

(175)

term of accused's natural life, recalled so much of his previous
action as was inconsistent with his present action pursuant to
paragraph 87b, Manual for Courts-Martial, 1928, designated the
United States Penitentiary, Lewisburg, Pennsylvania, as the place
of conflnement, and withheld the order directing the execution of
the sentence pursuant to Article of War 50%.

-

3. 'Prosecution 8 evidence was substantlally as follows:

On 6 June 194/ accused was the battery carpenter of
Headquarters Battery, 160th Field Artillery Battalion, stationed
near Rome (R5,6,7, lls First Sergeant Jack Christy, of that battery
(Rrs), testifled that on the evening of that day, he saw accused in -
the battery ares, but slthough wltness was present with the battery
between 7 June 1944 and 14 Jamary 1945 and did not excuse him from
being present with the battery for any time during that peried,
accused was not present between those dates. He was carried absent
without leave from 7 June to 12 July (R5-6). The prosecution of-
fered in evidence an extract copy of the morning report of accused's
‘battery for 31 Jamary 1945 (R24), reading as follows: :

"Jones, Hershel W., 34083509, Private
Duty to AWOL 0001 Rome, Italy 7 Jun
4o AVOL to conf 73 MP Co. Rome, Italy
APO 794 US Army eff 4 Sep*4id. Cenft 73
MP Co. lMarsellles,France -to AWOL 0001
21 Sep 44. ATOL to Cenf CBS Stockade
Marseilles, France 2000 24 Sep 44.
Cenf CBS Stoclade Merseilles, France
to AWOL 0001 1 Oct 44. AWOL to Cenf
53 MP Co. Dijon, France APO 722 1500
30 Nov 44" (Ex.B). ,

'The defense objected to the admission of the exhibit on the ground
that it contained entries that were purely hearsay and the law meme
ber received it in evidence. :

texcept entry as to 21 September, 24
September, and 1 October 1944, and the
entry as to 30 November, 1944, will
prove only that he was under military
control on that date, I will draw a
line through the portions not admitted"

(R24).

Technician Fourth Grade Harold R. Merrlll, personnel clerk
of accused's battalion, testified that at Giuliano, Italy, on the
morning of 12 September, he saw sccused in confinement with a group
of prisoners who were evidently being returned to their units. Witness_
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had known him for about three years but had not seen him for some
time and accused came over and inquired about his mail (R7,10),
They engaged in a conversation and he seemed interested in tell- ,
ing witness "exactly how he lived and the good times he had" (R1l).
Merrill was not conducting an investigation, nor did he mske him

any offer or threaten him in any way, but he did not inform him
that he might testify against him in court (R10). Accused stated

in substance that he left his battery a few days after Rome fell
(which event odourred on 4 June 1944 (The Stars and Stripes, Paris

- BEd., 1 Jan. 1945, p.5, "Review of the Wer")) and went to Rome where
he met some friends and spent several days "just travelling from
barroomto barroanand having a good time", Later he became acquainted
with an Itslian girl and lived with her and her mother for some

time. Subsequently the girl's father appeared and inquired if ac-
cused wished to Join him in black market operations. Accuged was
afraid because it was "risky", but made several trips to a quarter-
master installation near Anzio where it was easy to take rations

and clgarettes and where he occasionally took gasoline, It was
M"easy to get enough money to live on" in Rome. He always kept his
passes up to date to show the military police. About 0900 hours

4 September, military police demanded his pass. He stated that he
hed none but that he did not believe he needed one because his unit
was statlioned nearby and he had come to town for a short time. When
it sppeared that they intemded to take him to his unit, he told
them truthfilly that it was with the 45th Division and he had been
absent without leave for three months (R7-11). ‘

i

Private George E, Clerk, Battery B, 160th Field Artillery
Battalion, testified that he was on pass in Grenoble, France on 13
Noverber with a $-ton jeep, No. 1-20137181, property of the United
States Army aseigned to his battery, which he had permission to use,
He met sccused and stayed in the hotel where he stated he was liv-
ing (R12-14,17). The two entered a cafe, leaving the jeep unattended,
and when witness returned from the cafe, the jeep was gone (R14,17).
About 1900 hours 15 November, Clark recognized accused driving the
Jeep and when he called twice, accused stopped and Clark ran toward
" the wehicle. Then he came to within about 20 feet, accused put the
jeep into low gear and "left going very fast" (R14-18), Witness
did not see him thereafter in Grenoble and the vehicle was never
recovered by the battery (R16)., Captain John R, Turner, S-4 of the
160th Field Artillery Battalion, testified that the vehicle had been
in service sbout 18 monthe but was in running order., His duties in-
volved handling of vehicles and, in hls opinion as S-4, based upon
its serviceability, this vehicle was worth epproximately $800,00
(R21-23)., Clark testified it was in excellent order (R23). .

On or about 27 Jamuary 1945, Captaln Turner investigated

the charges herein at his battery command post near Bust.. He in-
formed accused he was appointed to investigate desertion charges
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against him, that he need not make any statement, that any state-
ments he might make could be used against him, and that any evidence
which could be used for him would be so used (R11l). Accused there-
upon made and signed the follcwing statement, which was admitted as
Exhibit A, the defense stating there was no objection (R12):

{
"ibout the first of June, 1944, near Rome,
I left the Battery and stayed in Rome until
I was arrested the ALth of September, 1944.
I -came to France with the 45th Division rear
echelon and out-maneuvered the guards about
the 21st of September, 1944, at Marseilles,
France., 1 steyed around Marsellles a few
deys and waes picked up again., After five
or six days, I outmaneuvered the guards and -
went to Valence, Lyon, and to Nancy; it was
too cold there, so I went south to Lyon., I
went to Grenoble and then to Macon, and back
to Bourgoin, France to a girl I had there
who owned a restaurant, The Civil French
Police picked me up there sbout November 30th,
1944, and surrendered me to the Army M.P.s, I
.otayed with the Military Police until Decem~
ber 2nd, 1944, when I out-maneuvered the M,.Ps
again by jumping train, I went back to Macon
and was picked up about the 1lith of January,

I saw Pvt. George Clark at Grenoble, France

- and .drank some with him., We ran around some
and finally separated, but I never stole his
1/4-ton, ' .

The reason I was so successful was because I
mede friends with the Army M.P.s and could ~
alwaye bum a meal or some cigarettes from them,
It also helps to have some kind of a pass and
-to wear sergeent chevrons of some kind., To
keep from being picked up by the Military Polics,
I always kept neat and clean and always wore my.
dog-tags. Never do any business with the com-
mon soldier, always talk to a lieutenant and be
sure and be courteous. The French Civil Police
are pretty tough because they are so jealous

of their women and afraid of German paratroopers
go they always ask for a 'paper!'.
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The first thing I always looked for when

I hit a town was a good-looking woman.,The
best kind of woman to take care of a person
is one who owns a restaurant, about 30 to
35 years old, and whose husband 1s missing"
(EX.A) . . v

_ ‘ L. After his rights were explained (R24), accused elected to
remain silent., No evidence was introduced by the defense (R25),

5. 8. Specification I, Charge I: Accused was charged gener-
ally with desertion commencing on or sbout 7 June 194/ terminated
by spprehension on or about 4 September 1944, His pre-trial con-
fession, which under the evidence the court was warranted in deter-

- mining to be voluntary, establishes his absence without leave and
termination at the time and in the manner alleged. From this gbe-
sence of almost three months in an active theater of operations,
terminated by apprehension and unexplained, the court was warranted
in inferring an intent on accused's part not to return to his
organization (MCM, 1928, psr.130z, p.143; CM ETO 1629, O'Donnell).
The corpus delictl of- the offense, sbsence withcut leave (Ch 143744,
145555 (1921), Dig. Op. JAG, 1912-1940, sec.416(7a), p.267), is
established by the testimony of the first sergeant of his battery
that, without permission from him, accused was absent between 7
June 1944 and 14 January 1945 and by accused's voluntary admissions
to Merrill, Accused's admitted conduct during his protracted ab-
gence furnished a further basis for a reasonable inference of in-
tent not to return: his living with civilians, his larceny of
Army rations, cigerettes and gasoline, his continued falsification
of passes to evade detection by the military police and his falsse
statement upon apprehension as to'the location of his unit. The
date of termination of the absence is indicted generaslly by his
statement to Merrill and specifically by his written confession.

In the opinion of the Board of Review, the record contains ample
evidence in support of the Specification. The morning report entry
dated 31 January 1945, purporting to show accused's status as sb- - .
sent without leave as of 0001 on 7 June 1944 (Ex.B) was not admissible

"to prove the inception of such sbsence (CM 254182, Roessel, 35 B.R.
179 (1944); CM ETO 7381, Hrabik). As in the last cited case, it
appears certain that the information as to accused's status, recorded

. over seven months after the time thereof, could not have been with-
in the personal knowledge of the entrant and hence the entry was not
-competent evidence of the facts therein stated. The other evidence,
however, constitutes sufficient proof of the corpus delicti,

b. Specifications IT, III and IV, C e It Accused was

charéed generally with desertion on three further occasions, as
follows: :

CONFIDEITIAL  _6m " 30331
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Marseilles, France, 21 September - 24 Septerber 1944,
apprehended Marseilles (Spec.II);

Marseilles, France, 1 October - 30 Hovember 1944,
apprehended Verpillere, France (Spec.III);

Dijon, France, 2 December 1944 - 14 January 1945,
apprehended Macon, France (Spec.IV).

His written confession states that on 21 September, on or about 1
October, and on 2 December he. "out-maneuvered" hls guards and es-
caped from confinement. His explanation of the rcasons for his
success in avoiding apprehension is clearly indicative of an in-
tent not to return to the military service. The vital question for
determination is whether the record contains adequate proof of the
corpus delictl of each of the three offenses, A confession is not
admissible in evidence unless there is evlidence aljunde the confes-
slon that each offense has prcbably been committed. Such evidence
need not be sufficient of itself to prove the commission of the
offense beyond a reasonable douit, to cover every element thereof,
or to comnect the accused therewith (MCM, 1928, par.llig, p.115).

It has been held by the Board of Review (sitting in Washington)

that it 1s not necessary to prove the corpus delicti even by a
preponderance of the evidence, but that some evidence corroborative
of the confession must be produced and it must touch the corpus
delicti (CM 202213, Mallon, 6 B.R.1 (1934), Dig. Op. JAG, 1912-1940,
gec.395(11), p.2083. In the cited case, the Board qf Review fol-
lowed the rule laid dovm by Judge Learned Hand in Daeche v. United
‘States (CCA 2nd, 1918), 250 Fed.566., In a case decided since the
Board's opinion in CM 202213, Mallon, supra, Justice Stephens of the
Court of Appeals for the District of Columbia gave exhaustive con-
sideration to the whole subject of the degree of proof required for
corroboration of confessions (Forte v, United States, 68 App. DC
111, 94 F(2nd) 236 (1937)). Reference is made to his opinion for a
discussion of the views of Professors Wigmore and Greenleaf as well
ag of the findings of the National Commission on Law Observance and
Enforcement (1931) that the practice of forcing confessions is wide-
spread throughout the Unlted States. It is made clear in the opinion
that, as construed by subsequent authority (Forlini v. United States
(cca 2nd, 1926), 12 F(2nd) 631,634), ‘the Daeche case stands for the
proposition "that in addition to a confession there muist be 'some
independent proof of the corpus delicti'”, The rule announced in
the Forte case, which in the opinion of the Board of Review should
be followed in the administration of military justice, is thus stated:

"Moreover, there is no suggestion in the
instant case that the statement of the
appellant that he knew the car was stolen
was not voluntary. But the case cannot
be decided upon an gd hoc basis. The
question presented is of flrst impression .
here; and we feel bound upon a subject
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touching so materially liberty, and in
many cases life itself, and especially

in the criminal law where justice re-
quires equality of treatment in respect
of trial procedure and proof, to give
weight to the findings of the National
Commission, and to fodlow in adopting

a rule for this jurisdiction the rule

of the great majority of the courts in
the United States--that there can be no
.conviction of an asccused in a criminal
case upon an uncorroborated confession,
and the further rule, represented by
what we think is the weight of suthority
and the better view in the Federal courts,
that such corroboration is not sufficient
if it tends merely to support the confes-
sion, without also embracing substantial
evidence of the corpus delicti and the
whole thereof, We do not rule that such
corroborating evidence must, independent
of the confession, establish the corpus
delicti beyond a reasonable doubt, It is
sufficient, according to the authorities
we follow, if, there being, independent
of the confession, substantial evidence
of the gorpus delicti and the whole. thereof, -
this evidence and the confession are to-
gether convincing beyond a reasonsble
doubt of the commission of the crime and
of the defendant's connection therewith"
(94 F(2nd) at p.240). . -

Applying the foregoing rule to the instant case, it is apparent that
the record lacks adequate evidence of the gorpus delicti of each of
the three desertions charged and that the confession was therefore:
improperly admitted as to those desertions, The only competent evi-
.dence gliunde the confession with respect to accused's absences
without leave under the circumstances alleged in the specifications
consisted of the first sergeant's testimony that accused was absent

‘ bagttery without permission from 7 Jme 194/ to 14 January
1945 and that on 13 November 1944 he was living in a hotel in Grenoble,
France, stole an Army jeep and on 15 November drove it away from the
goldier who was entitled to its possession, The morying report entries
purporting to show absences without leave at the places and for the
periods alleged in Specifications II and III were incompetent not .
_only because not made reasonably contemporaneously therewith (subpar.
a, gupra), but also because obvicusly not made on personal knowledge
of the entrant (CM 155032 (1923), 161011, 161013 (1924), Dig. Op. JAG,
1912-1940, sec+395 (18), pp.213, 214). The record is devoid of evidence
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aliunde the confession as to absence without leaﬁe from 2
December 1944 to 14 January 1945, as alleged in Specification IV.

As Indicted above (subpar.a), the first sergeant's testi-
mony was competent to prove accused's absence without leave from
his battery at or near Rome from 7 June 1944 to 14 January 1945 or
to such time as the evidence might prove, Accused's confession,
admissible as to Specification I as indicated and introduced by
the prosecution, established the date of termination of this ab-
sence a8 4 September 1944 and that it was by apprehension as el-
leged. But such testimony had no substantial bearing upon accused's
status with respect to the organizations from which he deserted,
according to the other three specifications, at Merseilles, France,
on or sbout 21 September (Spec.II); again at Marseilles dn or abeut
1 October (Spec,III), and at or near Dijon, France, on or about 2
December 1944. In view of his return to military control on 4
Septenber 1944, he was necessarily attached, albeit in cénfinement,:
to some military organization other than his battery, .from which
he must necessarily have gbsented himself without leave under the
specifications, There is absolutely no proof, saliunde the confes-
sion, that he did so absent himself as slleged, or as to the dura-
tion or manner or place of termination of any of said absences.
The evidence that he was living at a hotel at Grenoble on 13 Noveme
ber and was in that town on 15 November is far from probative in
any degree that hls absence (without leawe) had commenced on 1
October as alleged in Specification III or as to its duration or
manner or place of termination, . S

It msy be argued in support of the admissibility of the
confession as to the specifications under consideration that the
whole is equal to the sum of all its parts, that the greater in-
cludes the lesser and that therefore evidence of an overall gbsence
without leave necessarily includes evidence as to any separate ab-
sences without leave occurring within such overall period. Such
argument, ‘while mathematically plauslible, ignores the rule that

such sepgrate unauthorized sbsences are entrirely separste and
distinct offenses from the overall unguthorized sbsence. In CM
235559, Bartold, 22 B, R.121 (1943), II Bull. JAG 380, the Board
. of Review Zsitting in Washington) held that where an accused was
‘charged with absence without leave from asbout 19 March to about
10 2pril 1943, a finding that he was guilty of two separate un-
authorized absences, from 19 March to 1 April and from 1 2pril to
6 april, respectively, by dividing the period alleged into two
separate periods, constituted thereby two separate offenses. and
changed the identity of the offense charged, in violation of the
provision of Manual for Courts-Martial, 1928, concerning excep-
tions and substitutions (par.78¢, pp.64-65). Only so much of the
finding was spproved, therefore, as involved a finding of absence
without leave from 19 March to 1 April., This case was followed by
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the Board of Review (sitting in the European Theater of Operations)
in CM ETO 3829, Newton. It is thus apparent that evidence of an
absence from 7 June 1944 to 1/ Jamuary 1945 can support Specifica=
tion I but not Specificaticns II, III or IV, In view of the fore-
going, the Board of Review is of the opinion that the confession
was improperly admitted a'y%he latter specifications because the
corpus delicti of each was not adequately established, and that -
the record is therefore legally insufficient to support the find-
ings of guilty of such specifications.

c. Specification, Cherge II: The uncontroverted evidence
estgblishes that at the time and place alleged a vehicle of the type
allegad, property of the United States, furnished and intended for
the military service, was taken without authority under circumstances
strongly indicating accused's culpability., Two days theéereafter ac-
cused was seen in the vehicle and when its driver attempted to
apprehend him, hastily left with the vehicle, which had not been
returned to the orgenization to which it was assigned at the date
of trial, three months leter. The court had before it testimony
from which it might properly infer that the vehicle had a value of .
$800,00 at the time of the theft, The findings of guilty as modi-
fied by the reviewing authority are therefore, in the opinion of
the Board of Review, supported by substantial evidence (CM ETO 2185,

»Nelsgg)

6. The record shows that the trial took place only two days
after the charges were served upon accused .(R1)., As the defense
stated in open court that accused had no objection to irial at
such time (R4) and as it does not eppear that his substantial
rights were prejudiced in any w no ‘error was committed (CM ETO
8083, Cgblgx CM ETO 8732, Wéisgg

Te The charge sheet shows that accused is 30 years of age
and was inducted 13 June 1941 at Fort McPherson, Georgla, to serve
for the duration of the war plus six months. No prior service is
- shown,

" 8. The court was legally constituted and had jJurisdiction
of the person and offenses. Except as noted, no errors injuriously
affecting the substantial rights of accused were committed during
the trisl, For the reasons stated, the Board of Review is of the
opinion thet the record of trial is legally insufficient to support
the findings of guilty of Specifications II, III and IV of Charge I,
and legally sufficlient to support the findings of guilty of Charge I,
Specification I thereof, Charge II, and its Specification,and the
sentence as commuted. There is no question as to the legality of
such sentence as it does not exceed the maximum authorized/ﬁﬁnish—
ment for the desertion charged in Specification I (AW 42; Abrams
v. United States (1919) 250 U.S. 616, 619, 63 L,Ed.1173, 1176,

TITTAL
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followed in Sinclair v. United States (1929), 276 U.S. 263,299, 73 L.
Ed, 692,700; Cf: Balley v. United States ( CCA, 7th, 1922) 28, Fed..
126, 127; a.nd CM ETO 709 Lakas). .

9. The penalty for desertion in time of war is death or such
other punishment as the court-martial may direct (AW 58). Confine-
ment in a panitentlary is authorized by Article of War 42.. The
designation of the United States Penitentiary Lewisburg, Pennsyl-
vania, as the place of confinement is proper Cir.229,'WD, 8 June
1944, sec.II, pars.lb(4), 3b).

d WA-%» é Judge -Advocate

Judge Advocate
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War Department, Branch Office of The 3ﬁd e Advocate General with
the European Theater of Operations. 6 MAY 1945 TO: Commanding
General, European Theater of Operations, APO 887, U, S. Army.

1. In the case of Private HERSHEL W, JONES (34083509), Head-

quarters Battery, 160th Field Artillery Battalion, atteéntion is

invited to the foregoing holding by the Board of Review that the
record of trial is legally insufficient to support the findings of
guilty of Specifications II, III and IV of Charge I, and legally
gufficient to support the findings of guilty of Charge I, Specle
fication I thereof, Charge II, its Specification, and the sentence
as commted, Under the provisions of Article of Tar 504, you now
have authority to order execution of the sentence.

2. When coples of the published order are.forwarded to this
office, they should be afcompanied by the foregeing holding and
this indorsement. The file number of the record in this office ls
CM ETO 10331. For convenience of reference, please place that
number in brackets at the end of the order: (CHM ETO 10331).

Gz

- Ey c. HBNEIL

Brigadier Ceneral, United States Army,
Assistant Judge Advocate General,

( Findings vacated in part in accordance with recommendation of
Assistant Judge Advocate General. Sentence as commted ordéred executed,
GCMO 201, ETO, 8 June 1945), .

-1- .
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Branch Offlise of The Judge Advocate General
with the .
Buropean Theater of Operations
APO 887

CM ETO 10338 2 6 MAY 1945
BOARD OF REVIEW NO, 1 ’

UNI.T'ED STATES THIRD UNITED STATES A