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(1)
Branch Office of The Judge Advocate Genersl
with the
European Theater
AFO 887 REBRADED. 4N C S ASSLEAELD. . o
*BY ADTHORITY OF..... T 2 A.G o iincariia
BOARD OF REVIEW NO 1
' 15 DE-C 1895 CARC E. 22etZR42 580,805
CM ETO 18436 :
hcc , AT LN 222 LTAK T
THITRBD STATES ) 8TH ARMORED DIVISICN
) ;
v ) Trial by GCH, convened at Rokycany,
) Czechoslovakia, 21,23 July 1945,
Second Lieutenant ROBERT A. ) Semtence: Dismissal, total forfeitures,
SCHNEEWEIS (0-1017469), Company ) and confinement at hard labor for 25
B, 36th Tank Battalion ) years. United States Penitentiary,
) Lewisburg, Pennsylvania.

ING by 0 NO
STEVENS, DEVEY, and CARROLL Judge Advocates

l. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater.

2¢ Accused was tried upon the following Charge and specifications:
CHARCE 2 Violation of the 92nd Article of War.

Specification 13 In that Second Lieutenant Robert A. Schneeweis,
Compeny "B", 36th Teank Battelion, did, at or near Vorde,
Germeny, on or about 27 liarch 1945, with malice aforethought,
willfully, deliberately, feloniously, unlewfully and with
premeditation kill one male civilian, Heinrich Payenberg Sr, a
humen being by shooting.

. Specification 2: In that * * * 4id, at or near Vorde, Germany,
on or about 27 larch 1945, with malice aforethought, willfully,
deliberately, feloniously, unlawfully, and -with premeditation
kill one male civilian, Heinrich Payenberg Jr, a human being
by shooting. '

Spebification 3: In that * * * 3id, at or near Vorde, Germany
on or about 27 March 1945, with malice aforethought, willfully
deliberately, felcniously, unlawfully and with premeditation

kill one femele civilian, Therese Hinnemann, a human being by
shooting. - B
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Specification 43 In that * * * 3id, at or near Vorde, Germany,
on or sbout 27 larch 1645, with malice aforethought, willfully,
deliberately, feloniously, unlawfully, end with premeditation
kill one female clvillan, Frieda Payenberg, a human being by
shooting. . ~

He pleaded not guilty end, two-thirds of the members of the court present

at the time the vote was taken concurring, was found guilty of the

specifications excepting from each the words "with malice aforethought" end .

Yend with premeditation", and not guilty of the Charge, but guilty of

violation of the 93rd Article of Viar. Ho evidence of previous convictions

was introduced. Three-fourths of the members of the court present at the
time the vote was taken concurring, he was sentenced to be dismissed the
service, to forfeit all pay and allowances due or to become due, and to be
confined at hard labor, at such place as the reviewing authority may direct,
for 25 years, The reviewing authority, the Commanding General, 8th Armored -

Division, approved the sentence and forwarded the record of trial for action

under Article of War 48, The confirming authority, the Coumanding Generel,

United States Forces, European Theater, confirmed the sentence, although

stating that it was wholly inedequate punishment for en officer guilty of

such a grave offense-and that in imposing such meager punishment the court
reflected no credit upon its conception of its own responsibility;

designated the United States Penitentiary, Lewisburg, Pennsylvania, as the

place of confinement; and withheld the_order directing exscution of the

sentence pursuent to Article of War 50%.

3. ©Evidence for the prosecutions On 27 March 1945, the 49th Armored
Infantry Battalion, to which B Company, 36th Tank Battelion, was attached,
crossed the Rhine at Heikenrath, Germany, after a march from Venlo, Holland.
On this march it encountered enemy action only once and that was when it was
strefed by a German plane (R34~35 Accused was en officer of Compeny B
EBth)Tank Battalion, which assembled in the town of Vorde after the cr0551ng
(x12

Sametime during the morning accused appro&ched Private William
Peppler and told him to go down the road " and get a few krauts" from which
Peppler understood that he was to kill Germans. Peppler went dowm the
road, saw two women in a house, and fired a few rounds through the window.
He then became frightened, returned and informe3d accused that he could not

¥ill them. Accused's reply was to go out and kill them, "male or female"
(r18), - :

Accused, Peppler, an enlisted mean nemed Nichols, and another
enlisted men, otherwise unidentified, were next seen on a road outside of-
houses which the company used for billets. A civilian came down the road
on & bicycle and accused made a remark about him (R28) which in an extra-
.Judicial 'statement, properly admitted in evidence, he said was ™I would get
him on the second bounce”™ (R30). Accused and his conpanions started 4down
a road. After walking about 200 yards accused stopped and fired an li-1
rifle ‘at two male civilians who were walking in a field parallel to the rosd.
_They dropped to the.ground and accused told Peppler "to finish them off"
(rR19,26,27). Apparently Peppler did nothing, Lecause accused then took one
of the enlisted men's 11-3, walked up to the bodies and fired a burst into -
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each. The man, Heinrich Payenberg, Jjumior and senior, died as a result of
gunshot wounds (R9, Pros. Ex. B; R1l, 36, Pros. Ex. A). >

Accused then crossed the road to an enclosure in back of a house
(R36; Pross Exe A)e There were two women lying on the ground, both of
them, although alive, were wounded in the legs; it does not appear how or
when. Accused approached within 10 feet of both women, took a "45
automatic" end emptied "a clip end & half" into them (R20)s These women,
Therese Hinnemann and Frieda Payenberg, also died as a result of gunshot
woungs (R9, Pros. Ex. B; R10, 36, Pros. Ex. 4).

. There was considerable evidence as to accused's mental ‘condition.
Peppler testified that he acted "unusual®™ and"a little peculiar". He was
"battle happy" or "slightly whacky" (R21). He hed"a funny laugh" (R23).

.. Lieutenant Colonel Harold G. MecAdems, Inspector General of the
8th Armored Division, the investigating officer testified that during the
investigation accused seemed "rational™ and was emotionally stable until the
completion of the investigation when apparently he put on some emotional
display in witness' office (R31).

Major Fathan N, Root, Medical Corps, testified that he was a member
of a Board of Officers who examined accused and found him at the time of the
alleged offenses free from any mental condition that would prevent him from
deterning right from wrong; that he was sufficiently free from mental defect,
disease, or derengement.at the time of the.elleged offenses to be able to
adhere to the right and refrain from the wrong; and that at the time of the
examination he was mentally capable of cooperating properly in the prepara-
tion and conduct of his defense (R37; Pros. Ex. C).

4. Evidence for the defenses ' !

Technician Fifth Grede lathan Schumer testified that he talked to
accused on the morning in question apparently after the shooting. Accused
was excited and nervous and looked like a man afflicted with "battle
fatigue™ although he edmitted that the unit had not been in combat (R39-40).

First Lieutenant William W. Kellner had occasion to see accused
on the morning of the 27th before the killing. In his opinion accused was
"battle happy", over-excited, and "incapable of withholding his own emotions®.
Apart from that, however, he was in control of all his mental faculties.

The witness had observed two battle fatigue cases before and accused was not -
in the same condition as they (R41-43).

Major John R. Elting, 8th Armored Division, testified that he
placed accused in arrest on the morning of the 27th after investigating the
shooting. In his opinion accused was "somewhat unsteble®™ and his behavior
was not normal. - There was no enemy fire that morning (R45-47).

Accused, after an exp'lanation of his rights, elected to be sworn
and testify (R48).,- A large part of his statement consisted of details of
a maladjusted youth:= nightmares, enuresis until the age of seven or eight

-3 B B .
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with resultant whippings, & drunken father and an irritable mother,
difficulties in school, truancy with a consequent short period in a

_ detention home, self-consciousness because of a deformity of his faee,
and numerous boyhood fights due to the fact that other children laughed
at him. He married in 1942 end at the time of trial hal ome child, &
t¥o year old girl, and his wife was expecting another. - His married 1life

" was not happy for "a few personal reasons” end there were mutual threats
of divorce. Both of his brothers were in the service, but both were
discharged, one for "combat fatigue" and the other for a "nervous condition”,
One of his aunts died from a nervous condition. He detailed his owm
cereer in the Army, a career apparently without important psychological
significance, until his.arrivel in this theater (R48-53).

In February 1945 he was essigned to the 2nd Armored Division. As
a member of that orgenization he commanded some tanks on a mission near the
Rhine. - Vhile he was carrying out that mission, his unit was subjected to
mortar fire for sbout three to five hours and was strafed by a German plane.
After about a week he was transferred to the 8th Armored Division when on
one occasion he .commanded a platoon of tanks in conducting "test firing".
During this firing the uunit was subjected to enemy mortar shells. . He
learned that prior to his joining the battalion it was badly mauled at
Rhineburg (R54).

A few days before the organization crossed the Rhine, the Battalion
. Commander gave the battalion a "pep talk". He alluded to the incident at
Rhineburg and told them that everything on the other side of the Rhine was
a "kraut" and that their mission was to kill "krauts™. The battalion set
out from Venlo at 2000 hours to make the Rhine crossing (on the day in
question). He had been up since 0530 hours that day, although he hed not
gone to bed until after midnight. - He travelled all night without sleep
end was once attacked by a German plane. He fired at it but after a few
rounds the gun jammed (R55-56).
While in the theater he had read about the Hitler youth and heargd
about the Volksturme. He had heard of civiliens attacking scldiers and of
their activities in sabotage. The Germans were waging "total war™ and by
- that he understood that all the German people were engaged in it. "A
German is a German" and if they were going to wage "total war™ we should do
the same, He was afraid of all Germans (R58-59).

Major Root was recalled and asked, at the conclusion of a long
hypothetical question embodying all the evidence about accused, whether a
man who did what accused was charged with would be more emoctionally unstable
than a normal man., He replied that the person described would:be less likely
to exercise "good judgement" than a so-called normal man but that there was
no reason to conclude, on the basis of the facts posited, that the man was
insane. An extended examination of the witness: failed to elicit anything
- more thap that the individual described would be more emotionally unstable
. than the "normal” person and that the pattern of his behavior through life
was "slightly exaggerated™. Both the man described in the hypothetical

question and accused kmew the difference between right and wrong and could
adhere to the right (R60~67). : ' o

-

5. Accused was charged with murder and convicted, somewhat incompréhen—
sibly, of magglanghter. Since the court's action was more favorable to

. -
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accﬁsed than that which it could have taken, le, in the circumstances
revealed by the record, has no just compleint (CL ETO 3362, Shacklefsrd;
i ETO 17141, Hanegan). . . .

No extended discussion of legal principles not of their
epplication to the evidence in this case is necessary. The four
homicides were deliberate and entirely unprovokede Beyond the evideunce
as to accused's mental condition, the defense made no effort to palliate
or excuse his conduct.

As to the issue of mental responsibility. raised by the defense, we
assume in acocused's favor that the evidence was sufficlient to rebut the
presumption of sanity and cast upon the prosecution the burden of producing
affirmative evidence thereof (Ci ETO 13376, Aasen). That burden was fully

- met by the testimony of the psychiatrist who examined accused that he was -
sane at the time of the offenses. The fact that accused was emotionally
unstable or that his patterns of behavior were exaggerated cennot avail him,
Mental defects or deficienty falling short of legal insanity are not a
defense (Hollowany v United States, (App. DC, 1945) 148 F (2d4) 665; CK ETO
6685, Burton; CM-ETO 9877, Balfour; Clf ETO 18165, lucero). The record -is
legally sufflcient to sustain the findings of guilty ard the sentence
(Cl ETO 3362, Shacklefords CM ETO 17141, Hanegan).

6. The charge sheet shows that accused is 24 years nine months of
age and was commissioned a second Lieutenant 3 April 194%. He had prior
enlisted service in the National Guard from 3 February 193 to 15 October

1940, end in the Army of the United States from 16 Cctober 1940 to 2 April
1943, .

7o The court was legally constituted and hed jurisdjction of the
person and offenses. 1Ilo errors injuriously affecting the substential
rights of accused were committed during the triale. The Board of Review
is of the opinion that the record of trial is legelly sufficient to support
the findirgs of guilty and the sentence. ’

8. Dismissal, total forfeitures and coanfinement et hard labor ere
euthorized punishments of an officer fer violetion of the 93rd Article of
War., Confirement in a penltentiary is euthorized upon conviction of
menslaughter by Article of Var 42 and section 275, Federal Criminael Code
(18 USCA 454). The designation of the United States Fenitentiery, _
Lewisburg, Ponnsylvanis, as the place of confinement is proper (Cir. 229,
¥D, 8 June 1944, sec II, pars. 1b (4), 3b).

Lliptd Kl fnsco savocas

5 v -5 .

4;273~-.£;4Qc&;~ \“y Judge Advocate
. /‘/?'/

DETACHED SERVICE™ = Judge Advocate
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War Department, Branch Office of The Judge Advooate Generael with the
European Theater. 15 DEC 1945 T0s Compeanding General, -

- United States Forces, European Theater, (Main), APO 757, U.S. Army.

-

-

I. - In the case of Seccnd Lisutenant ROBERT A. SCHNEEWEIS,
(0-1017469), Compsny B, 36th Tank Battalion, attention is invited to -
the foregoing holding by the Board of Review that the record of triel
is legally sufficient to support the findings of gullty and the ;
sentence, which holding is hereby approved. Under the provisions of
Artiqle of War 503, you now have authority to order execution of the
sentence, :

2. TWhen copies of the published order are forwarded to this
office, they should be atcompanied by the foregoing holding and this
injorsement. The file number of ‘the record in this office is CM ETO
18436. For convenience of reference, please places that number in

* brackets at the ¢ Fthe order (CM ETO 18436). :

ing Ag‘sistant

 ( Sentence or&qmd exscuted, GCWO 636, USFE‘I', 26 Dec i945)o
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Branch Office of The Judge Advocate General

with the
European Theater
APO 887
BOARD OF REVIEW XNO. 1 1€ EC 1945
CM ETO 18443
UNITED  STATES ) SEINE SECTION, COMMUNICATIONS ZONE,
' ) EUROPEAN THEATER OF OBERATIONS
Ve ) :
. ) Trial by GCM, convened at Paris, France,
Captain WILLIAM P, OLSCN (0486694), ) 23, 24, 26, 27 February 1945, Sentence
Company C, 716th Railway Operating ) (suspended): Dismissal, total forfeitures
Battalion ' ) and confinement at hard labor for one
) year.

OPINION by BCARD OF REVIEW NO. 1
STEVENS, DENEY and CARROLL," Judge Advooates

le The record of trial in the case of the officer named above has been
examined in the Branch Office of The Judge Advocate General with the European
Theater and there found legally insufficient to support the findings and the
sentence, The record of trial has now been examined by the Board of Review
and the Board submits this, its opinion, to the Assistant Judge Advocate General
in charge of said Branch Office.

2¢ Aocused was tried upon the following Charge and specifications:
CHARGE: Violation of the 96th Article of War.
Specification 13 (Finding of mnot guilty).

Specification 2: (Finding of guilty disapproved by confirming
" authority)e.

Specification 31 In that Captain William P, Olson, Company C,
716th Railway Operating Battalion, European Theater of :
Operations, United States Army, did, at or near Versailles,
France, on or about 5 November 1944, wrongfully receive
and convert to his own use thirty (30) packages of cigar-
ettes, property of the United States and intended for
use in the military service thereof, thereby contributing

- 1 -
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to a shortage of cigarettes in the European Theater
of Operations, which cigarettes were intended and
necessary for the morale of the armed forces during
a critical period of combat operations,

-Specification 43 (Finding of guilty dis&pproved by confirming
S authority).

Specification 5: (¥inding of guilty disapproved by oonfirming
‘ authority).

He pleaded not guilty, and was found not guilty of Speclflcation 1l of the Charge
and guilty of the remaining specifications and the Charge. No evidence of
proevious convictions was introduced. He was sentenced to be dismissed the
service, to forfeit all pay and allowsnces due or to become due,. and to be
confined at hard labor, at such place as the reviewing authority may direct,

for 10 years. The reviewing authority, the Commanding General, Seine Section,
Communications Zone, European Theater of Operations, approved the sentence and
forwarded the record of trial for action under Article of War 48, The con=-
firming authority, the Commanding General, United States Forces, European
Theater, disapproved the findings of guilty of Specifications 2, 4 and 5,
confirmed the sentence, but, owing to special ciroumstances in the case, reduced
the period of confinement to one year and suspended the execution of the sen<
tence as thus modified. The proceedings were published in General Court-
Martial Orders Number 579, Heaiquarters United States Forces, Europsan Theater.
13 November 1945,

3e We are concerned only with Specification 3 of the Charge, of which
alone accused stands convicteds This specification alleges that he wrongfully
received and converted to his own use 30 packages of cigarettes, vroperty of
the United States intended for use in the military service thereof, thereby
contributing to a shortage of cigarettes during a critical period of combat
operations (Cf: CM ETO 8234, Young et al; CM ETO 8236, Fleming et al; CM ETO
8599, Hart et al; CM ETO 12203, Bruce et al; CM ETO 13143, ?rew, Ci¥ ETO 13155,
Busby et al; CM ETO 13403, Challoner et al; CM ETO 18408, °°2' CM ETO 18418,

Eringer .

Accused in an extra~judicial statement admitted that he received
three cartons of cigarettes from an enlisted man of his organization (R52;
Pros.Ex.1). He made a similar admission at the trial although he denied that
he knew the cigarettes were stolen (R134-135), There is no evidence to estab-
lish that the cigarettes he received were ever at any time the property of the
United Stdtes. There is evidence that accused, who was a company commander
and trainmaster in the 716th Railway Operating Battalion, knew'ina general
way that govermment supplies were being pilfered by his train crews and that
prior to the receipt of the cigarettes a report was made to higher headquarters
that certain enlisted men were tranamittlng abnormally large sums of money
home (R101 , Def+Ex.A; R143). Even assuming, lowever, that he knew of the
contenta of this report before he received the cigarettes and therefore was

- 2 -
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chargeable with knowledge that the donor of these cigarettes was one of the men
whose names were listed therein, that still fails to establish that the par-
tioular ocigarettes involved were property of the United States. It proves
merely that he received cigarettes from someone who to his knowledge may have
been engaged in illicit activities,

It has been suggested that he had a duty to inquire as to the source
of this gift. Possibly, as an officsr, he did have such a duty, but his
failure to perform it is neither proof that the cigarettes were United States -
Government property, nor an adequate substitute therefore 4s in a specifi-
cation charging larceny or misappropriation under Article of Whr 94, so here,

"proof of ownership of the property in the United

States is one of the vital elements of the offense
_and failure of proof of the same is fatal to the

prosecution's oase" (GM ETO 6232, Lynch et al).

The record is legally insufficient to sustain the findings of guilty of this
. specification.

4. The charge sheet shows that accused is 47 years five months of age
and that he entered on active duty on 29 October 1943, No prior service is
shown,

6o The court was legally constituted and had Jurisdiction of the person
and the offenses. For the foregoing reasons, the Board of Review is of the
opinion that the record of trial is legally insufficient to sustain the findings
of guilty and the sentence as confirmed.

)25;4514{r25/ Qy@%;:;aagf A)Z, Judge Advocate

}b/ _//.
Py uub/za// "/ Judge Advooate

/ A
%

' 14
+_(DETACEED SERVICE) - Judge Advoocate
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War Department, Branch Office of The Judge Advocate General
with the Buropean Theater, AP0-887, .U,S. Army. %8 .
TO: The Judge Advocate -General (for action by the DEC 145 vy
of War), . Washington, DC. . ‘ P

o 1. Herewith transmitted for action under Article of: lar
50%, as amended by the Act of 20 August 1937 (50 Stat. 724; -
10 USC 1522) and as further amended by the Act of 1 August -~
1942 (56 Stat.732; 10 USC 1522), 1s the record of trisl and ..
the oplnlon of the Board of Revlew in the case of Captaln R
WILLI%? P . OLSON (0486694), Company c, 716th Railway Operating
Batta on.e

o 2. L concur. in the opinion of the Board of Review and,.
' for the reasons stated thereln, recommend that the findings
of gullty as approved and the sentence as confirmed be vacated
" gnd that all rights, privileges and property of which he has
been deprived by virtue of gald flnilngs and sentence 3o vacated
~ be restored. Inasmuch as the predecessor In command of the
Comrmanding General of thls Theater heretofore confirmed the
sentence the Secretary of War 1s the proper authority to take
further action in this-case.

. . 3¢ The flle number of the record of trial in this officeb
is CM ETO 18443, -

BOTJA‘Q_

. 'Q : ‘ R ! - 4 .
( !1nd1ngs of gullty of Specifications 2,4,amd 5 of charge disa
proved,
Sentence confirmed but confinement radnczﬁ’to ons year, and aentgnoo as
- thus modified suspendede GCMO 579, USFET, 13 Nov 1945)%

'RESTRICTED
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Branch Office of The Juile Aldvocate General

with tho
. - Buroposn Thaater
- ARG 847
\ .
SCARD OF REVIEW NO. 4 8 T 45
CH ETU 18455
UHITRED 8 TATES , )a..m,ams“w*mmlw
v, ’ Triel by OC¥, crnvened ak Division
ﬁ‘aﬁqu&rttrl 82n3 Alrborne Division
Soconj Lisutenant THIMAS V, APO 489, 31 Octobor 19456, Sentencet

PARKIN3CH (0-1177130), Battery | Fine of .,,soo.
A 456th Fursghute Flela
Artillory Aattalion -

| OPIEICM by BOAHD O# IEVIEN ¥O. 4
PANIZLSON, MEYER snd ALTIRSCH, Juige Advocates

) 1, The record of trial in the case of the officer named
sbove has besn exguined in the Jrensh Cffice of The Judge Advoe
oate Jenersal with the European Theater and there found legally
fnsufficient to suppors the findings and sentence. The record
of trial has now Deen exmiined Ly the Board of Review gng the
Board submiss thils, its opinion, to the Assistant Juidgs Aldvocste
aenartl in charge ut sall ar:noﬁ Orfice.

- 3e Acouseld was trtod upon the following Charge sund specie
tientionlt

anxaEa Violation of the 96th Article of ¥War,

" ‘Speeification 13 (Pinding of guilty disupproved -
by Ravmiag Aut‘mruy)o ;

‘apeelticnticn 8 In thnt Scoond L&cuctnnnt Thonas
« Parkinson, Zattery A, 43&th Farachute
i n-xa Artillery Battalion 414, as Berlin, .
on or about 1 sﬁpmﬁor 1048,
ly &»ink (ntoxiocating liquey wltb .
m‘nna amorhu eommand- {n his guarters.

'smw.oguon 31 (Finiing of moy guilty), .

o> -
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{is pleaded guilty %o all specifications ani the Charge, and
two~thirds of the wenbers of the cours present at the ﬁirn {hc
vote was taken soneurring, was found not gullty of Specifice-~
tion 3, and gulldy of the remalning specifications «nd tha
Charge. MNo evidence of previcus convietiocna was introducel,
Twoe«thiris of the members of the court present at the time the
vote was takem concurrirs, he was sentencel to pay to the United
. States Jovernment a fine of sour hundred dollars ({400), The
reviowing authority 3disaprroved the finding of suilty of Specie
fication 1, upproved the sentence but remitted two huriired dole
lars (%2005 of the find, snl vrdereld the sentence, as thus moile
fied, to be Auly executel, ihe procesiings were publisied in
General Court-lartial Crisra HNunber 189, lesdguarters £2nd Alre
borne -ivialon, AFC 469, L. 3. Arny, 13 November 1945,

3e Accuseld, & gecond lloutenant, stznds convicted cnly of
Specificatlion 2, whiech sllegea that he wrongfully drenk intoxie .
cesting liquer with enlisted xzen in nls quarsers, Two privates
testifled that accused gave thienm 2rinks of eognat in liis quarters
(R7,9)s (ne of them was asked if sccused had anythirc to drink, and
repited "Yes, sir, I think he 213, sir, I ax not sure® (7).
There 18 no other testimony sa to accussi's irinking at this tine,

Accuneld plealded puilty to the Charge snz to all three
specifications (KB8«6), At the enid of the prosecuticn's case,
the defonase nade g wotion for a finding of not guilty of the
specifications and Charce on the pround that the prosecution=had
felled to prove the clements of the offenses (K10), The court
overruled this motion (R1l), no ovidenco was offered by the
Jdefense (R11), and ¢t e court found sccused puilty of Specifica-
tions 1 &nd £, but not gullty of Specification 3 (R18). The
3taff Juige Advocate recczomendesd Alsapproval of the finding of
guilty of Lpecification 1 cn the pround that it wes nect stown
thet the wonman rroved to heve ltieen transported In a government
vei:icle was not s parscn sut'iorizeld to.be so tysnaportel, Thls
yecorrendiution was foilowsd L Lhe reviewing euthority,

4. flthough sccuveed pleadnd gullty to the only apecifi-

eutlen of widch Lo reraine ¢irvicted, h'a zotlen for £indinrg
of nct guilty =8 $o the Clarye and wll gpecilicetions man! feasly
censtitutes “a statexont to the courtd, In hlis fteztirony or othede
wise, Inco.aistent with the plea”, within the meanin: of Paragraph
70, Kenual for Crurta-dartlel, 1920, Vhoere such 1neonolutenc? "
nrileu, 1% la irncounbent upon the courts tc¢ explalin the accused's
right to chiange Lla ples, wind 1T, alter such explsnation, the
inconsiatent statexent 1s not voluntarily withirawn, to proceed
S0 trial snd juldgment as If he hud plesded not zuilty (A% 213

¥CE, 1928, pers, 70, p. 54). llere, the court nezisctel to malke
'~ an appropriste oxpinnstion and forrmaelly to remove the varlance
between tke atatement and the ples. This 1s an error, but cne
whioh, in and ol 1tself, Jdoss not invalldate the proceedings

o £ -
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where the ¢ourt in fact nroceeds to conduct tis $rial throuzhout
as 1f on a plea of mot guilty (CN 193543, Fuzmaler, 2 D3 .K. 85,
83 (1630)). Thot the court 214 so in this Inatance is evidenceil
by its finding of not ;ullty with respect to Specification §,

ag to which the same incensistency bLetween ples ard nniion existed,
“he reviewing esukticrily «ilte properly took the sare view and on
the bagis thereof 2lmgprrove? the finding of muilty of Specifie
cstien 1, Unier these circumstances, the DIoard ¢l Review ray
Iikewlien rojerd the cage as hevin. been tried cn a plea of not
gullty in detarmining thae propriety of the f£inding of gullty of
the remaining Specification and the Cherce (CH 2?2755, Dutle

14 Goke 179,161 (1248)3 C¥ 790 $779, {%anley ond “hepheTdle .

E. 1% bLecomes pecesasry, therefors, tc ccnalder the suf=
Ilelensy of the oviiente aecerding to the ususl atundaria spplief
by the Dourd of Haview and withous giving effect to tha ples of
rullty ae o means of guring deficlenclea cf proof (See CH EZO
8359, Kll§0h)o Un this basis, 1t is apparent that there is no
substantial evidence %0 support the findinge of gullsy., Acoused
was convicsed of sha military cffense of wronglully Arinking
1ntoxlcat1ni liquor in hia quartars with two enlisted man of his
comand, Ligeousslen of the evilienes upon which the conviciion
was reached Iz simplified b{ the f£act thut there is only one
sentence of testirony relatlive %o the most vital factual elemend
of the offense chargsl, thad is, whather scoussd sctually idrank
with the men shown o have been with him in his Quarters on the
oocasion complalned of s ¥hen asked whether sccused had anything
to drink, one of $he enlisted men testified "Yes,sir, Y shink he
- 414, sir, I an net aure®™, Yhile thias ua{ bave been sufficient

$¢ ralse a strong suapliclion of gulls in the court's mindg, mere
suspielon 4oes not censtitute the subatantial evidenas required
to sustain findings of gullky (CX 2336483, Fill 35 DA, 68
.(1944)). Clearly, notulng mcre than auaplelca esn be ralsel by
tre tsatizony ¢f a witness who himself confesses uncertaintsy snd
& laok of knowledge &s to thie mattera on which hoe testifies,
Since tha testineony in question ecnatitutss ths sum tctsl of the
evidsnge on the poiny, it follows that the reeord of trial fails
legally so support she findings of gullsy. C

' 8. The chaygze sheet shows thad acoused ia 27'7enrl of age’
and that he enliated 7 April 1941 at Detrols, Michigan. BHe
no prior aervige,, o

7. The court was lezally conatitused ani had Surisitetion
of the person and offenses, krrors affecting ths sudatantial
rights of secuseld wers aommitte2 Suring ths Srial as 4iscussed
sbove, For the resscns stated, the Boxrd of Roview is of the .
opinien that the resord of trial is legally insufficiont to sup-
port the finlings of guilty ani the sentencs, SO :

Juige Aﬂ!bcatn fﬂib

ot Diemog g 1 0
TR T Y
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1a% Ina,

War Lepartmend, Zrsnch Orfice of The Juldss sdvocate Jsnaral
with the Turopesn Thester. § DEC 1845 T4 Commsnding
. Gensral, United States Forcea, Juroposn Thester (Haln), AiQ
757, Lo 5o Aiye | , |

aoi' Herewish transxittod for gyour sciion unier trsicls cf
Cap o8 azendel by she Aet of 20 Auguat 1837 (60 Stat, 784
10 USC 1832) and as further szended Ly the At of 1 august 1
(58 usate 7333 10 USC 1582), is the reccrd of triszl in the sase
sf Jdecond Lleutenant THUKAS V. FLAZLIUSGE (Oe1177130), Dattery
A, 456th Parsohute ¥leld Artiilery Zattellon, ,

. 8¢ I soneur in the opinlon of the Joarl of eview and,
for the reasons stated thersin, reecvzend that the finliugs cf
fuxlty and the ammtence be vacateld, and shat ull righss, privie

.{0. and rropergy of which he h.s besn Jdeprivel by virtue of:
8zil Linldings anld sentence 8o vascatesd Ve resdored, :

- 3¢ Inslosed is & form of action desisned to garry inse
offoeld the recouzmendadion hersinhefore made, Alsc inclosed is
8 Iraft 9CEC for use in promul;atins the proposed aeticn, rlosse
return th pard of trial with req.ired goples of QCHC,

Ed Be Co KoiEIL,
Silurigadier venerel, United stavea Army,
>/ Aseletand Juige Alvocate Lercral,

,‘2 .’:T\‘
ecorad of trial
Inel @ « rorm of setion
Ingl 8 « Lruft IO

( Findings and sentence vacated.CCMO 658, USFET, 21 DEC 1945).
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"Branch Office of The Judge Advocate General

with the
-European Theater
APO 887
_ 195 DEC 1945
BOARD OF REVIEW NO. 1 .
CM ETO 18456
UNITED STATES ) 101ST AIRBORNE DIVISION
)
Ve ) Trial by GCii, convened at
) Auxerre, France, 18 September
Technician Fifth Grade WILSON ) 1945. Sentence: Dishonorable
T. AIREY, JR. (39572727), Head= )  discharge (suspended), total
quarters Company, 10lst Airborne ) forfeitures and confinement at
Division ) hard labor for two years. Delta
) Disciplinary Training Center,
) les Killes, Bouches du Rhone,
) France.

OPINION by BOARD OF REVIEJ. NO. 1
STEVENS, DEWEY and CARRCLL, Judge idvocates

¢

1. The record of trial in the case of the soldier named above
has been examined in the Branch Office of The Judge Advocate General
with the Europsan Theater and there found legally insufficient to
support the findings and the sentence. The record of trial has now
- been examined by the Board of Review and the Board submits this, its
opinion, to the Assistant Judge.Advocate General in charge of said
Branch Office.

2. Accused was tried upon the following charges and-sppcifications:
CHARGE I: Violation of the 93rd Article of War.
Specification 1t (Finding of not guilty).

Specification 2: In that Technician Fifth Grade Wilson
T. Airey, Jr., Headquarters 10lst Airborne Division,
did, at Berchtesgaden, Germany, ‘on or about 4 July,
feloniously take, steal, and carry away one pair
binoculars No. 586070, value about $75.00, property
of Major lLeo H. Schweiter, Headquarters 1l0lst Air-
borne Division.

4

-1-
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CHARGE II: Violation of the 96th Article of War.

’Speczflcatlon. In that * % %, did, at Lend, Austria,
on or about 24 July 1945, deposit in the Army
Post Office for transmission through the United
" States mail two Luger pistols number 4840 and
2759 respectively, three German knives, and two
- boxes of 7.65 ammunition, in violation of Section
- " I, Circular Number 80, Headquarters European Theater
- - of Operations, 11 June 1945. .

CHARGE III: Violation of the 94th Article of War.

~ Specification: 1In that * ¥ ¥, did, at lend, Ausiria, on
or about 24 July 1945, feloniously take, steal, and
: : carry away one jump Jjacket value about $7.65, one
Ce trench knife US k1 with scabbard M8 value about $2.40,
of a total value of §10.05, property of the United :
States furnished and intended for the military service
thereof,

He pleaded not guilty to all specifications and charges, and was found
not guilty of Specification 1 of Charge I and guilty of all other specifi-
" cations and all charges. Evidence was introduced of one previous con-
viction by summary court for absence without leave for five and one-half
" hours in violation of Article of War 61. He was sentenced to be dishonor-
ably discharged the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor, at such place as the review-
ing authority may direct, for two ysars. The reviewing authority approved
the sentence and ordered it executed, but suspended the execution of that
portion thereof adjudging dishonorable discharge until the soldier's release
from confinement, and designated the Delta Disciplinary Training Center,
- Les Milles, Bouches du Rhone, France, as the place of confinement. The
proceedings were published in General Court-Martial Orders Number 151,
Headquarters 101lst Airborne Division, Auxerre, France, 1 November 1945.

3+ ‘While there are many errors in this record which.might warrant

the reversal in whole or part of this conviction, we deal only with the

\ fundamental one which concerns all the specifications and all the items
listed therein. There is no dirsct evidence that accused stole the
property as alleged or that he mailed guns, knives and ammunition as’
- alleged., There is no direct evidence that he was in possession of
" recently stolen property so as to raise a presumption that he stole it
(Mcu, 1928, par. 112a, p. 110)1J/The prosecution's case rests wholly on the
—fact that two parcels (R10; Pros..Exs. A,B), containing the items alleged
‘to have been stolen, were found in an Army. post office, addressed sub-

. stantially as follows:

-2~
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krs. Mollie G. Airey,

31 Sanhican Dr.,

Trenton "8,

New Jersey,
and containing in one or more places a return address, substantldlly
as follows:

From:
Cpl. W. T. Airey
ASN 39572727
Hgs. 10lst Abn. Div.
APO 472 c¢/o P.M.

¢ New York, New York.

.We assume that both these packages were deposited in an Army Post .
Office for mailing. There is, however, no evidence that accused posted
them. There is no evidence that he priuted the legend found on them,
There is no evidence that the handwriting was, or was similar to, his
handwriting. There is no evidence that he was related to the addressee

. or that his home is in New Jersey. Accused's name, - with the exception
of the fact that in the record he is described as a Jjunior = his serial
number, and-his orgahization are the same as those appearing on the two
parcels but the fundamental difficulty is that there is no showing who

* placed the names on the parcels. With a complete lack of evidence on
that point the introduction into evidence of these parcels for the purpose

,of show1ng by the return address that they were in accused's possession

\ was improper. Introduced for this purpose they were nothing more than
hearsay, until such time as the prosecution could show accused wrote, or
caused to be written, the return address. In this connection, they stand
no differently than the statement of a third person, not present in court,
that accused was the owner or in possession of the parcels. Since this
is s0, the rule that identity of name raises a presumption of identity of
person (MCM, 1928, par. 112a, p. 110) cannot avail the prosecution until
it proves accused wrote the name. Nor is the prosecution aided by. the fact
that the surname of the addressee was similar to the surname of accused.

{As we have pointed out, the evidence fails to establish any comnection
\between accused and the addressee, and there is no rule of law that raises
a presumption of relationship from similarity of surnames. .

We may have strong suspicions that accused-is guilty-a fact that
doubtless moved the reviewing authority to override the advice of his
sStaff Judge Advocate and to approve the sentence and order it executed,
but convictions under our law must rest on something more than suspicion.
The rules of evidence were not established to make.conviction of the
guilty difficult but to protect the innocent, and it takes but little
imagination to realize how simple it-would be for the malicious to )
accomplish the conviction of an innocent man if we were - . to hold that

- evidence such as that relating to these parcels would warrant a finding
~of guilty. The record is legally insufficient to sustain the findings of

-3
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guilty and the sentence (Ci ETO 7867, Westfield; CM ETO 9306, Tennant
C¥ ETO 13090, Brynjolfsson; CM ETO 13,16, Wells).

L. ‘Ihe charge sheet shows that accused is 21 years three months
of age and was inducted 27 April 1943 to serve for the duration of the
war plus six months. He had no prior service.

5. The court was legally constituted and had jurisdiction of the
person and the offenses. For the foregoing reasons, the Board of Review
is of the opinion that the record of trial is legally J.nsufflcient to
sustain the fmdings of guilty a.nd the sentence.

% .

W7 O‘Z:fa{ l Judge Advocat,e. '
g/(/ S,/ / / Judge Advocate.

( DETACHED SERVI ), Judge Advocate.

. . - l.’ -
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‘ “1st Ind.
War Department, Branch Ofrice of The Judge Advocate‘Geheral with the

European Theater. E£LJ? T0: Commanding
General, United States Forces, gea.n Theater (Main), APO 757, U. S.
Army. .

1. Herewith transmitted for your action under Article of War
501 as amended by the Act of 20 August 1937 (50 Stat. 724; 10 USC
1522) and as further amerided by the Act of 1 August 1942 (56 Stat.
732; 10 USC 1522) is the record of trial in the case of Technician
Fifth Grade WILSON T. AIREY, JR. (39572727), Headquarters Company,
10lst Airborne Division.

2. I concur in the opinion of the Board of Review and, for the
reasons stated therein, recommend that the findings of guilty and the
sentence be vacated, and that all rights, privileges and property of
which he has been deprived by virtue of said findings and sentence 80
vacated be restored. :

3. Inclosed is 2 form of action designed to carry into effect
“the recommendation hereinbefore made. Also inclosed is a draft GCMO
for use in promulgating the proposed action. Please return the record
of trial with required copies of GCMO.

3 Incls: .
Incl 1-Record of trial
Incl 2-Form of action
Incl 3-Draft GCMD

( Findings ‘and sentence vacated, GCMO 9, USFET, 7 vJan 1946),
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Braich Offics of The Judge idvosate Ganeral
with ths
Auropsan Theatar
&G Ba7

DOARD OF WVI:E KD, & - 17 JAN 1946
Ol ET0 18476
A mrmm DIVISION

Trial by Gw:, convenod at M.
Cermany, 18 June 1945. Ssntence:
- ishonorabls dischargs, tetal forfaie
" tures and cunfinasunt at hard laber
for 1ife, - United “tates P-nn-uthrr.
z.aum. Pmmylvmh. o

URITE DSTAT‘-S
Ve
Privats First Class JOSEMY

- do CARBONE (35606498), Cowm
. paay Cp 22nd Infantry '

. ’ :
N e O s S N Nt

HOLDIIG hy BOARD OF RAVIGY MO, 4 _
DARI&ISO&, ANDLRGON md BURNG, Judge Admntu

'

. 1l The record of t.ria.l in the ouss of the soldisr nased above has
bun sxauined by the Soard of ileview and the Doard subalts this, ite .

holding, to the Asasistant Judge idvocute Cenersl in charge of the Braneh

Ottloo at The Judge Advoocats Usneral with the Luropsan Theater.

s hooused was tried npen the following Charm snd Sp«lnuuom )
CMASGET  Violation of the 58th article of Var. ‘

Spacificationy In that Frivate Firat Class Joaseph Jeo
Carbone, Compary "C® 22nd Infantry, did in the
vioinity of Krinkalt, Belgium, on or about 13
Ostober 194k desart the service of the United
Stetes by absenting himself without proper leave
from his organization with intent to avolia
hagardous duty, to wit: Kaintulning a thinly AN
held defensive position agsinct the enony on the '
swleplried line, snd did resuin absent in desertion
until he surrendered himself at lharlercl, Belgiun
on or about X February '1945.

lie pleaded not guilty wixi, all of ths nmenbers of the court presant at
tha time the vote was taken cencurring, was found pullty of the Charge
and Gpecification. Yo evidence of previous convictions was introduced.
. el
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v
\

All the members of the court present at the time the vote was taken

concurring, he was sentenced to_be shot to death with musketry.

The reviewing authority, the Commanding General ; 4th Infantry Division,-

. approved only so much of the findings of gullty as involves findings

, that the accused did, at Heppenbach, ﬁelgium, on or about 13 October

1944, desert the service of the United States by absenting himself.

without proper 1leave from his organization with intent to avoid hazardous
dity, to wit, maintaining a thinly held defensive.line against the enemy

on the Siegfried Iine, end did remain absent in desertion until he surr-
endered -himself at Charleroi, Belgium, on or about 1 February 1945, in violation
of the 58th Article of War, approved the sentence, but recommended that if
confirmed, it be commted to dishonorable discharge, forfeiturés of all -

p-y and allowances due ot to become due, ‘and confined at hard laber for 25

_years, and forwarded the record of trial for action under Article of War 48,
The confirming authority, the Commanding Géneral, United States Forces
European Theater; confirmed the sentehce but owins to speclal eircumstances
in the case and the recommendation of the reviewing authority for clémency,
commuted it to dishonorable discharge from the ‘service, forfeiture of all
pay and allowances due or to become due, and confined a} hard }abor for the -

* term of his natural lifc, designated the United Statesa¥bnitentiary, lewisburg,
Pennsylvania, as the place of confinement, and withheld the order directing

execution of the sentence pursuant to Artlole of War 50% _

. 3. The evidence for the prosecution shows that on 10 October 1944,
accused, a rifleman, was present with his company, which was in reserve

in a defensive position from 10Q0 to 1800 yards from the Siegfried Line,

in the vicinity of Underbreth, ermeny, or Murrigen, Helgium (RS, 9, 12).-
Each day the company was recieving artillery, mortar and small arms fire, .
suffering casualities, and maintaining - contact with the ememy by sending
.out patrols which were obteining information in preperation for an attack
(R9, 12), The compamy remaindd "dug in*® in the same general vicinity from
5 October until about 20 October 1844, or later (r 8, 9-10).

On 10 October accused's compeny commander gave his perrmission to go
to the add station (al0). Although men who returned fram the aid station
were to report to the first sergeant and company commander for assigment,
accused did not repott back and did not return to the company prior to

18 Novemebr 1944, when the company commander left the company, He had
no permission to be absentotberebhan to go to the aid station (R10), -

An exact copy of the morning report of accused'e,cpquny for 5
November 1944, recieved in evidence without objection, shows him ®yDy -
- to AWOL 13 October 44 1300" (R5, Pros. Exs A). Accused's compary - .
clerk testified that on 10 October accused was evacuated to the W medicsﬁ
and that he never returned:to:duty. During that period of time, 'witness
~ .and the first sergeant preparted work sheets at thecompany command post .
- from information brought back by runners who were sent out daily,

. . o
. - B 4
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and the original morning report was made up from such work sheets in
" the regimentsl personnel unit located about 50 to 60 miles to the:rear of
the company, On 5 Yovember, a discrepancy of one man appeared between
the number of men shown present for duty on tlie work sheet abd on the
morning reports A " check" was made for accused in the company area.on
5 November, and witness took to the personnel office a roster of the men
preseht for duty in. the compang, and found that the roster in the per-
sonnel office showed accused present for duty, whereas wittnes! roster showed
him as not present for duty, -The personnel office then " picked him up as
" going to duty from the A and D sheet from the Medics and from duty to AWOL"
as of 13 October 1944 (r6-8),

Major Kenreth M, Alford tesftified as comnnnding off}cer of a
- clearing company located at Heppenbach, Belgium, during October 1944,
he rzcieved casusltiéssand patients and was responsible for all records,
- Without objection,he read an entry for 10 October 1944 from War Department
. Form 3244A,the Admission and Dispogition Sheets " of his company, showing
- accused's admission on that date for a slight condition of disease C
diagnosed as " Possible Urinary Infection", and also:"Disposition Remaining."
-He also read another entry relatimg to accuseﬂ for 13 October 1944, showing -
his admission on 10 October for a slight condition od disease, and: "Disposition'
Duty. Diagnosis: sttitis" (R13-14). Witness also testified that as a part _
of the srandard operating procedure of the clearing station, an officer
visited all casualties of accused's type each morning and made notations on -
the emergency medical tag and clearing station report when heh felt a man’
should be evacuated to the rear or returned to duty, If a man was returned
to dutyhe was taken to the evacuation tent where an ambulance returned
him to a collecting station and then to his orgnnization. buring the .
particular period, difficulty was encountered in returning hen.-to duty
because they often atiended movies at another clearing station and missed. .
the regular ambulance and had to be returned by special ambulance,
-Witness did not recall telling accused to return to duty, but he was
® supposed to return® and " he probablyiwhs-ipld by one of the officers.
‘that he was to return to duty." If he had been evacuated to the rear,
such disposition would appear on witness® record, a chech of his record-
failed to reveal-any such disposition as to esccused. (14-15),.

‘A member of accused'S platoon testified thét on 13 or 14 October
. 1944 he!saw accused in a collecting station, at which time accused
" was going back further to a hospitalh (Rl2-13).

. It was stipulated that on or about 1 February 1945, accused .
surrendered himself to milutary authority at Charl@r01, Belgium (RlS).

4, After his rights were explained to himr, accused elected to remain
51lﬂnt and no-evidence was offered in hig hehglf (R15-16).

5. Competent testlmony and the- stipulation as to surrender of

.
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’

accused estaﬁiishes his absence from his organizatitn from 13 Octocer 1944
to 1 February 1845 as alleged o« lhe only serious question presented '
for determination is whether the evidence sufficiently shows that accused
absented himself from h.s organtzation_without leave or about 13 Oct—
cbew:X9L4, as allegeéd] Such proof is esentiel to estnbilqh his guilt of
. the offense alleged ( CM ETO 6951, ¢Rdgerss CM ET08700, Straub )e The
testimony of his company oommander shows that asccused originally left his
organozation on 10 October with permission to seek medical aid, The
testimony of hils company clerk shows that, the entry on the morning report
showing absence without leave of sccused on 13 October was based in part
on information acquired by the persommel office from the A and D sheetf
from the "Medics" 23 days afterthe alleged absence without leave is alleged -
to have occured, Such entry obviously was not bas ed on personel know=
ledge of the persommaking it, constituted hearsay, and is not evidence of
sbsence without leave,. rhether its admission in evidence was objected to
~ or nok (c¥ ETO 6633, _Cibsony CM ETO 15719, XKENNELY; T Bull JAG 212-213;
Iige “pe JAG, 1912-40, sec. 395(18), pp 213 ,.14). owever, thettestimony
of Major Alford, commanding officer of the clearing company through whieh
the sccused was processed, shors that on 13 October 1944, accused was officially
merked for return to duty, and that under the standard operating procedure :
of the company accused was prbbably advised that he was to return to duty
and that, according to his records, accusedwas not evacuated to the rear,
From this uncontradicted evidence, and the established fact of accused's
subsequent absence from his organization and surrender to military control,
the court was clearly authorized to infer that he actually absented hime
self without leave on 13 October 1944 as slleged, From the evidence as.
to the location and activities of his company at the timehe left it to
recleve medical aid, and for-.a mumber of days thereafter, the court was
further authorized to infer that he was fully awere of the situation and that
he absented himself at Heppenbach on 13 October with a then existing intent
to avoid the hazardous duty alleged (CM ETO 4165, Fecica 3 CM ET04702,
Petruso 3 CM ETO 6842, Clifton; CM ETO 6637, Pittals).

" 6o The chsrge sheet shows that the accuged is 20 years eleven months
of age and was inducted 20 March 1943 at Yort gayes, Ohie. He had no
prior* 8ervice, , -

Te The court was legally constituted and had jurisdiction of
the person and offense, No errors .injuriously affecting the sub- °
stantial rights of sccused were commited during the trial, the
Board of Review is of the opinion.that the record of trial 14 legally
sufficient to support the findings of guilty as apprcved and the -
sentence 1s commted,

8. The. penalty for desertion in time of war is death or such’
other punishment as a court-martial mat direct (AW 58), 'Confinement L
in a penitentiary is authorized by Article of War 42, fhe S
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‘

: d«i@mtioﬁ of the United S&Léi L Ferdtentiary Lewisburg » Pennsyle
vania, as the place of confine:wnt &8s proper z.,;ir. 223, 53, B Juns
194h, sec. 1Y, pars. 15(4), 3b).

LiSTER Ae DANIELSON

) vWig® Advoonte.

JOHN R. ANDHRSON ' o
. <.y Juddge ,cvoggte,

/

JOHK A. BURKNS - L -
' : y Judye sdvoocatos
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Branch Office of The Judge Advocate General

with “the
European Thecter
APO 887
BCARD OF REVIEW.Io. 2 15 DEC 1945‘
CM ETO 18528 |
UKITED STATES ) SEV'EL'I'HIE?I’IEDS’I‘A‘I‘ESARI:X
N ) o :
v } Triel by GCii convered at Augsburg, Germany,
. ) 2 July 1945. Sentence: Dishonorable
Private EARI EST SHAKESPERE ) discharge, total forfeitures and confinewent
(34909778), 1752nd Engineer ) at hard labor for life.  United States
Dunp Truck Company ) Penitentiary, Lewisburg, Penrsylvarnia.
).

l.. -

HOLDING by BCARD OF REVIEW No.2 S .
. HEPBURI, HALL end COLLINS, Judge Advocates

The record of trial in the case of the soldier named above has been

examined by the Board of Review and the Board submits this, its holding,
to the Assistant Judge Advocate General.in charge of the Branch Office of
the Judge Advocate General with the Europeen. Theater.

2.

- Accused was tried upon the following charges and specifications:

© CHARGE. Is  Violation.of the 93rd_ Article of War.

Specification 1: In that, Private Earnest Shakespeére; 1752nd
,Engineer Dump Truck Company, then Technician Grade five ’
'Earnest Shakespere, 1752rd Engineer Dump Truck Company did,
at Eigenzall, Germany, on or about 12 May 1945, unlawfully
enter the dwelling of artin Is¥rz, with intent to commit a
eriminal offense, to w1t. rape, tnerein.

Specification 23 In that « » * did, at Eigenzall Germany, on or
about 12 May 1945, with intent to comuit a felony viz, rape,
* commit an assag}t upon Fraulein Marianne Spang. =

Specification 3: - In that ® # » did, at Eigenzall, Germary, on or
about 12 May 1945, with intent to commit a felony, viz, murder,

commit an assault upon Fraulein lMarianne Spang, by willfully and
felonlously shooting at her with a carbine.-

“1-
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GHAﬁGE II: Violation of the 923 Article of War.
¥ - .

Specifications In that ® ® ® did, at Eigenzall, Germany, on or about
12 May 1945, forcibly and feloniously against her will, have carnal
kmowledge of Frau Rosa Magg o -

Ie pleaded not guilty and all of the members of the court present at the time

the vote was taken comeurrimg, was found guilty of the charges and specifications.
No evidence of previous convicticns was introduced. All of the members of the
court present at the time the vote was taken concurring, he was sentenced to be
shet to death with musketry. The reviewing authority, the Commanding General,
Seventh United States Aruy, approved the sentence and forwarded the record of trial
for action under Article of War 48, - The confirwing authority, the Comsnanding
General, Uhited States Forces, European Theater, confirued the sentence, but
owing to special circumsta:uces in the case, coumuted it to dishonorable discharge
from the service, forfeiture of all pay and allowances due or to.become due

and confinement at hard labor for the term of his natural life, designated the
nited States Penitentiary, lewisburg, Pennsylvania, as the place of confirement
and withheld the order directmg execution of the sentence pursuant to Article

of War 502 . ‘

, 3. On 12 M&V 191;_) the accused and ore Private Dennis J. Williaus, both
of the 1752nd Engineer Dump Truck Company (R43), were engaged in hauling water
in a vehicle driven by Private Williams (R43). At approximately 2200 hours
,on that date they were in the village of Eigenzall, Germany, accoupained by a
" soldier identified only as a *British Indian' (R43,44). The accused and the
Indian procured two bottles of schnapps from a civilian home, one bottle of
which they later took to their station (R4L,58,59). The accused, who previously
had not had anything to drink that day, drank *some" of the schnapps, and Private
"iilliams drank "two swallows' (R4}, 55,56) .

‘ 0n 12 ray 1945 one Herr Martin Merz, resided in Eigenzall Germany. His
wife &nd daughter Dttilie lived with him on the ground floor, and one Frau Rosa
. Megg end her yourng daughter lived on the second floor (R7). ‘0n thet date one
Fraulein Marianne Spang, who is 2Lp years 0ld, (R39) was staying with Frau iagg (R19).

g Around 0100 hours on 13 Lm‘ 1945 the accuscd stayeu at the truck while
 Private Williams and the Indian went to call on a "fraulein® (RLL). ~Private
williews and the Indian, who could speak Germen (R8), went to the home of Herr
lerz and began pounding onp the door and shouting *open up; search of the house*
{R7,20,i4). TFraulein Cttilie Xerz opered the door and the tvo soldiers entered
carrying carbives (RS,19,20,i0, M 45). The Indian asked for ®schrapps® and =~
was told "we have none' (R39). ' The two then searched the entire house (R8,20,45).
and finally termirated the search in the living room upstairs with Frau Rosa -
liagg and Fraulein Liarianne Spang (R$,20,45). Privete Williams sat on a stool
with his head resting on a table, and his rifle across his krees, but did rnot
sleep (R45,46). The Indian sat on a sofa and cowpelled the two ladies to sit-
next to him (39,20,45). He tried to Kiss thnem but they resisted his advances (R20,21

‘
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The Indian finally agreecd to leave if the twe laedies wiuld give hiz & kiss,
ard Frau Rosa lLiagg fiially kissed him but %cnly in order to get ric of hiwt
(R10,20,21.A6,67). “The Indian sugzested that Privete Williams have souethiig
to do.with the wowen, but Williams replied, *lio, ro*' (R11,21,.5,40)s The
Indien end*Williams then left end Frau Lerz locked the door behind them (R11,
21,45,46)s The tiue was then "either shortly befere three o'clock or shertly
after three o'clock". (Rll). .

All of the people at the lierz house then returned to bed, and tiie Indian
and Private Williams returned to their truck, where the accusel was waiting
for them (H21,46). The Indian complained to accused that Private Williams
*3id not like women® (RLA). Privete Williawms got in the truck and insisted
or returning to camp, but the accuced ard the Indian, both of whom were standing
outside the truck, stated they were not ready to go (R45). Private Williams )
started to drive off without them, but stopped the truck after accused had-fired
a shot at hicz (R47)e A4ccused and the Indian then got in the truck and compelled
¥illiams to drive them to the iartin ikerz home, which the Indien and Williams had
left only ten minutes previously (Rl2). When they stopped there the Indian
removed the key from the ignition (R47), and he and accused pointed their rifles
at Private Williams and compelled him to accompany them to the house (R4T7).

Accused pounded on the kierz door with the butt of his rifle while the
‘Indian ran around to the side of the house to_see %if the women would run out"
(R47)e While Herr Lerz was unlocking the docr Freu Rosa Liagg and Fraulein
llarianne Spang came downstairs and entered the Merz bedroom, and stoocd behind
the stove -(R12,21,41,32,48). The three soldiers entered the house and went to
the bedroom. Accused and the Indien.were both carrying cerbines, but Williaums
was not armed (R13,22,48). The accused exclaimed *Ooh, la-la, come, coue" .
upon seeing the women, and pointed upstairs arnd said "You sleep upstairs® (R13,
22,2333.,48,49,66)s The women said, "No*, but after the third refusal the
.accused took out his knife and *pointed it at* Frau Rosa hiagg (R13,22,66).
Fraulein Spang  and Irau Msgg then grabbed Herr llerz by the arm and pulled him
upstairs with them followed by the three soldiers (R13,14,22,49,64). Upon
reaching the top of the stairs the Indian gave Herr Merz, who is either 73 or 76
years old (Rl4), & shove, and told him to go back downstairs (R14,23,49).
Accused then threatened Fraulein Spang with his knife (R1€) The women either
ran into the bedroom (R49) or, with the assistance of the Indian, accusedpushed
the two ladies into the bedroom (Rl4,15), followed by Williems. The accused
motioned for Frau Magg to lie down upon the bed, but she acted as if she did not
understand what be desired (R15,66)s Frau Magg "implored the Indian, because
he understvod German, that he should let us go' (R16)e The Indian replied
*you do it and it will be ell right; two minutes and it will be all right*
(R16)s" The accuséd then either fell or *let himself fall" across the bed where
Frau liagg's daughter was sleeping (R15,50,66). The child awoke and beganr to
ery, and Frau lMagg picked her up amd attempted to carry her out of the room.
One.of the soldiers opened the door and she carried the baby into the living room,

.
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followed by the Imdian (%15,16,23,50).  The Indian gave the child some.
 candy, and directed Frau Magg to lay her down upor a table (Rl6). The \. .

-accused and Private Williams had remained in the bedroom with Fraulein Spang,

and they *dragged® her toward the beds 'Accused directed hsr to "schlafen® but
she replied she would not do it (R23,24). ~ The fraulein: called for the Indian

to help her, and he returned to the bed room and said, ®No marry* (RRYy).
Thereupon accused left the bedroom and went into the living room (R2L), where
he "fell* upon the sofa and fordered® Frau Magg to sit next to him (RL7).
When she did so accused "bent uver her amd pressed hex down on the sofa' (R17).
She pressed him away and resisted successfully for awhile (R18). She ®screamed
loudly for help® and called *help me' to Fraulein Sparg (R16,24). Williams
heard her plea and attempted to leave the bedroom, but the Indian prevented

him froa doing so (RS51). Frau Ma:g was wearing only a slip and the top part of a
pair of pajamas. Accused succeeded in reising Frau Magg's slip and inserting’
his penis into her vagira (R60). - She %could feel his penis for a few minutes,
and ther becawe unconscious® (R60).  Shortly thereafter Frau lMagg regained
consciousness when the Indian entersd the room and turned the lights on.

The accused was 8till lying on top of her engaged in intercourse, and a few
seconds later she felt a "very heavy discharge® (R60,61). Accused then got

up and returned to the bedroom where Fraulein Spang and Williams were sitting.
Fraulein Sparg testified that while accused and Frau Magg were in the living room
she was in the bedroow and heard the Frau moaning and screaming (R24)e  When

the acciised returned to thé bedroom he had beads. of perspiration running down
his fice, his eyes were red, *foan® was coming out of his mouth and he was «
carrying his knife in his hend (R25,52)s He stood in front of Fraulein Spang
and said *"Only two minutes and indicated through motions that she should stretch
out on the bed. He also added *Fick-fick® (R25). She always said, "No"
(R8). He told Williams that he %had sowething to do with the woman* in the’
other room (R52). -He then started "messing® with Fraulein Speng and *threatening
her with his knife* (R52). Williams asked him to leave her alone, but he did
‘not pay any attention (R52). 4Accused pushed Fraulein Spang down on the bed two
or three times, but she had enough strength to get up and push him away (R26,
27:33,3k). Accused placed his open knife egainst her chest and again forced
her on to the bed, but she again was successful in pushing him away (R25,27%
33,34,52,53)« - Accused then picked up his rifle and went around to the other -
side of the beds Fraulein Spang "felt umcomfortable because he stood behind

my ‘back¥, so she got up from the bed and walked .over to a window some 4 or 5 °

#ot away, where she stood with her hands clasped praying to kiaria (R27,28,34.39).
The accused stood: confronting her about seven feet away, pointing Hs rifle, vhich.
be was holding parallel to the grourd at waist level, in the direction of
Fraulein Spang. Accused then said scmething to Fraulein Spang, and when she .
replied *No" he pointed the rifle at her, still holding it at waist level, and
fired (R27, 28434.,53.,57)« The bullet, went through the window about two

inches ebove Fraulein Spang's left shoulder (R28,29,35)s She determined this
distance by later assumirg the position she was in at the+time the shot was
‘fired and from the hole in-the window (R35). 43 a result of the shot 'she was

. -h-
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deafened for several minutes (R29)e. At the time the shot was fired Williems
was sitting on the bed with ‘his rifle on his lap, but the shot came from
accused's gun (128,37,53:56,68).

In the meantime the Indian who had beenin the living room with Frau Magg,
had *dragged® Frau Rosa kagg over his lap and had intercourse with her -
although she ®wept bitterly" and with *folded hands® pleaded for him fo-let
- ber go. She.could not resist further as she was too exhausted (R62). When
the shot was fired the Indian got up immediately and ran into the bedroom,
followed by Frau Magg (R62)s The Indian remarked to accused SCome om, it's
five o'clock®. (R29,54,63). Accused looked at his pocket watch, and the three
soldiers then depearted. Shortly after the soldiers left Frau lagg reported
to Fraulein Ottilie llerz that one of the negroes had raped her (R41l), and
two days later she reported the offense to tie proper authorities (R30).

Fraulein Spang testified accused was in a %"drunken condition'. = She
stated, however, that she had never seen a drunken man and that she assumed
accused was drunk because he smelled strongly of schnapps. He was unsteady
on his feet and *perhaps® so drunk that he did not have much strength, but’
was able to walk into the living room and upstairs without help (R33,34.35,39).
Frau Rosa liazg testified accused was drunk (R64) but not *dead drunk" and that
sapparently he must have known what he was doing® (R65)e. Private Williams =
- testified that accused *wasn't too drunk®, although he was"pretty high* (R55,
56)s  All of the witnesses testified that accused was able to walk without
assistance (R38,59,65)

Le The accused after a proper explanation of his ri hts as a witress,
elected to rewain silent (R69). Defense counsel, however, mads the following
statenent: "Regarcdless of the finding of the court, whether it is innocent
or guilty, the accused wishes to express his wish to go in® combat in the .
Pacific*® (R69). :

H5e The accused hes been convicted of (i) Housebreaking; (2) Assault
with intent to rape; (3) Assault with intent 10 murder; and (4) Rape.
_Each offenge will be discussed separately.

(1), Houscbreaking. (Specification 1 of Cherge 1. Ilousebrealking is
defined es unlavwfu'ly entering another's buildirg with intent to coumit a
eriminal offense therein (LC.i, 1928, sec. 14%s, p. 16$). The eviderce clearly
established that the accused by threats of force and vioclence erntered the houe
of Martin lMerz at the time and place alleged in the 8pecification and almost
immediately thereafter coummitted the crimes hereinafter discussed including that
of rape. The entry was unlawful and the intent to commit rape, as alleged,
was properly and legally inferred by the court from the fact that he did commit
rape shortly after his entry. This corclusion is also suppOLted by the feact
that the subject of woumen was discussed iumediately before the entry. The
evidence showed no other purpese for entering tiae house at trat tiwme pof the ng“t -
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but to have sexual intercourse (Cit ETO 78, Tatts; 1ER (BT0) 45; CM ETQ
3679, Roehrborni €M ETO 13255 Gonzales;. ClI ETO 15090, Duval et al CLI ETO
16340, Dawaso ). . §

(2)e - Assault with intent to rave. (Specification 2 of Charge I).

&a assault with intent to rape is en attempt to commit rape in which

the overt act emcunts to an assault upon the woman intended to be ravished.

The intent to ravish mmst exist and concur with the assault. It must appear

that accused intended to overcome any resistence by force and penetrate the
woman's person. It is no defense tnat he subsequently desisted (BiQM, 1%28.
par. 1491, p. 179). The evidence adduced established a clecr case of assault
with intent to rape Fraulein Marianne Spang at the time and place alleged in the
Specification. The accused, entered the building with intent to have intercourse.
His next unlawful act was to rape Frau liagg. Almost immediately thereafter
he advanced upon Fraulein Spang and made it clear by word and action that he
demanded to have intercourse with her and would inflict death or great bodily
hara ypon her if she resisted. He committed andessault upon her when he.
pushed her down upon the bed two or three times, when he pointed his gun at -
her, and when he brandished his knife in a threatening manner. His intentions
were clear. His purpose was to obtain intercourse. The findings of guilty
of tiis offense is clearly supported by substantial evidence (Ci ET0 78, Watts,
supra; CL ETO 4386, Green et al;  Clf ETO 10728, Keeren; CLI ETO 10445,
Keffer). , ‘ .

'

.

{(3). Asssult with intent to rurder. .(Specification 3 of Charge I).
This offerse is defined as an assault aggraveted by the concurrence of a
_specific intent to murder. It is tantamount to an attempt to murder (LTI,
1928. par. 1451, Pe:178) Toe evidence clearly establishes that the accused
comunitted end assault on Fraulein llarianre Spang at the time anéd place alleged
in the Specification by shocting at her with his carbine. In view of the
nature of the weapon used, the direction in which the -accused pointed the
weapon, the proximity of the fired bullet to a vital part of the woman's
body, and the other surrounding circwistances, the court properly and legally
inferred the intent to kill. The requisite eleizent of malice may be inferred
from the accused's threats to inflict death or great bodily harm upon the
-woman in his effort to force her to accede to his demands of sexual interccurse.
¥Wher she c¢ontinually refused and repulsed his physical efforts towerd that ernd
he showed, by firing his carbine at her, that he intended to put into effect
his implied threat to kill. The courts* findings of guilty of this Specifica-
tion is supported by substantial testimony (CM ETO 78 Tatts, suprag Cil ETO
2899, Reeves; Cii ETO 16887 Chaddock; Ci ETO 18200, Davis end cases cited
therein). : : ' , -

) ;(4). Rape. (Gharge IT and its Specification). RJape is the unlawful
carnalxknovledge of a woman by force and without her coasent (M0, 1928, par.
148b, p. 165)e The uncontradicted eviderce clearly shows that the accused did

’
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at the tiie and place in the Specification engage in sexual intercourse
with Frau Rosa legg, by effecting penetration of) Eghitals after forcing her
to recline and threatening her with death or great bodily harm by weans of a
carbine and knife if she resisted.  While the inference may be drawn that a
woman who fails to take such messures to frustrate the execution of a uman's
design as she is eble to under the circumstances did in facet consent to intercourse,’
revertheless if uer failure to resist is induced by fear of death or great
bodily harm, it is not necessary to prove resistence in crder to establish the
commissiQn of the crime of rape. The evidence clearly showed that the sexual
intercourse that occuted between the accused and his vietim was without her _
consent and that her failure to resist to a greater extent was due to her fear
of death or great bodily har: induced by the accused's implied threats with
brandished knife arnd gun. All of theelements of the crime are sustained by
competent substantial evidence and the findings of guilty will rnot be disturbed
{C.1 ZT0 3933, Fergerson et al; Cii ETQ 5504, Yancy; Cii ET0 10742, Eoyd; Cil £T0
13897, Cuffee). -

5+ The evidence elso showed that the accused had been drinking prior
to the occurrences discussed above and was drunk at the time. Voluntary
drunkenness is no excuse for crime committed while in that conditicn, bui
may be considered as affecting uwenrtel capacity to entertain a specific intent
(¢, 1928. par. 126a, p. 136)s Accused's possible drunkenmess to the extent
that it affected his mental capacity to eztertain the specific intent involved in
each of the offenses is refuted by the testimony of the witnesses that (1) he
was able to force Williams fo teike him into the house where the wouzn were, (2)
to %bang® on the door and demend admittance, (3) to walk in and corzent on the
prospects when he observed the two women in scant clothing,. (4).to walk upstairs,
and umake known his desires to both womexn, (5) to rape one, (6) to attempt to rape
the otier, and {7) finally to fire his sun at the one who refused to comply with
his demands. Under such circumstconces the question whether he wecs too drunk to
congciously entertain and execute the specific intents involved in the offenses
vas one of fact for the court's determination. The record reveals substantial
evidence to support the court's findings. (Cii EP0:95611, Prairiechief; Cil BTO
107€C, QOlseny Cii PO 14745 Rowell; CLi ETO 15852, iicDerniel; Cii ETO 16887,
Chaddock; « ; -

6. The Charge sheet shows that the accused is 235 years of age and,
without prior service, was inducted et Fort Benning,Georgia, 28 Decemxber 19.3.

Te The court was legally constituted and had jurisdiction of the person
and the offe:ses. o errors injuriously affecting the substantial rights of
accuse’ were coumitted dwring the trial. The Board of Review is of tiic opinion
taat the record of trial is legally sufficient to support the findings of guilty
and the sentence &8 confirzed..
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8.  The penalty for rape is death'or life iuprisonment as the Court-
- Martial may direct. (AW 92). Confimement in a peditentiary is euthorized
upon cobviction of the crime of repe by Article of War 42.and section 278

. and 330, Federal Criminal Code (18 USCA 457, 567)« The designation of
the United States Penitentiary, lewisburg, Pennsylvania, as the place of
confirement is proper (Cir. 229, WD, & Jure 194), sec. II, pars, 1b (4) 3b).

..

’ (ON IEAVE) ___Judge Advoégate
%‘4‘—\.& ((,(/7-34,@(’ .'rudge 4dvocate .
' M ' Mw‘ Q b:'rud.gef Advocate
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, . . L Yl
Har Department Branch Qffice of The .‘)’udge Advocate General with the
Buropean Theater

. TOs Commanding General,
United States Forces.]z,icgpie%i!g%geater (Maln), AP0 757. Us Se Amy

1. In the case of Private EARNEST SHAKESPE:E (34909778), 17)2ud o
Engineer Dump Truck Company, attention is invited to the foregomg holding by the
" Board of Review that the record of trial is legally sufficient fo support the
findings of guilty and the sentence, as comumuted, which holding is hereby

approved. Under the provisions of Article of- ‘War 503, . you now have authority
to ord\,r executicn oft the sentence.

2. Yhen copies of the published order are forwarded to this office, they
should be accoupanied by the foregoing holding and this indorsement. The
~ file nuymber of the record in this office is CLl BETO 18528. For conveniencs

of reference, please place that number in brackets at the end of the oraez‘:
(C} ET0 18528).

B FRANKLIN RITER, . . [ o

( Sentence as commted ordered executed, GCMD 10, USFE‘I‘, 12 Ja_n 1946).
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Eranch Office OFf The Judge Advocate General

with the
European Theater
APO 887
BCARD OF REVIEY Noe 5
2 9 DEC 1945
Gl ETO 18531
j
UNITED STATES g " 3RD INFANTRY DIVISION
Ve . ) N
) o |
Private First Class EDFARD ) Trial by GG, convened at Rein=-
" Re BLACKEURN (44031338), ' g hardshausen, Germany, 24 October
Campany A, 7th Infantry. 1945+ Sentences Dishonorable dis-
. ) charge, total forfeitures and con-
) finement at hard lebor for life.
3 United States Penitentiary, Iewisburg,
Pennsylvania.

HOLDIIG by BOARD OF REVIEY Noe 5
KIIL, VOLLERTSEN and JULIAN, Judge Advocates

The record of trial in the case of the soldier named

‘above has been examined by the Board of Review.

2e
2tionss

Accused was tried upon the following charges and specifice

Chilh Is Violation of the 92nd Article of wMar.
Specification 1 (Finding of not guilty)
Specification 2; (Finding of not guilty)

~ Specification 33 In that Private First Class Edwdrd Re

Blackburn, Company "A%, Seventh Infantry, did, near
Phillipsthal, Germany, on or about 5 September 1945,
with malice aforethought, willfully, deliberately,
feloniously,. unlawfully, and with premeditation kill
one Arnold Lenzenhofer, & human being, by shooting
him inthe back with a rifle and in the chest with a
pistol. ‘ ‘
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CEARGE II: Violation of the 96th Article of War,

Specification: In that * * * did, near Phillipsthal,
Germany, on or about 6 September 1945, desecrate
the dead body of Elfriede Jahnig by having sexual .
intercourse with the dead body of the said Elfriede
Jahnig.

He pleaded not guilty ard, twoethirds of the members of the court
present at the time the vote was taken concurring, was found not guilty
of Specification 1 and 2 of Charge I, guilty of Specification 3 of
Charge I and guilty of Charge I, and guilty of the Specification of
Charge II and of Charge I1I. No evidence of previous convictions

was introduced. Three-fourths of the members of the court present

at the time the vote was taken concurring, he was sentenced to be
dishonorably discharzed the service, to forfeit all pay and allowances
due or to become due and to be confined at hard labor, at such place
as the reviewlng authority may direct, for the term of his natural
life. The reviewing authority approved the sentence, designated the
United States Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement, and forwarded the record of trial for action pursuant

to Article of War 503. '

3+ The evidence for the prosecution in pertinent part shows that

on &5 September 1945 the accused, Privete First Class Roy E. Huffman,
and Corporal Floyd D. Rhein, all of Company A, 7th Infantry (R6-7,
Defe Exe 6), were on guard duty from 0800 to 1200 hours at a bridge
near Phillipstahl, Germany (R7,10). Aiccused was armed with an M-l
rifle (R96,116), It was the duty of the guards to stop ell civilians -
and, if they had no pass, to send them back in the direction from which
they had come (R1l). Between 0500 and 1000 hours six persons approached
the bridge (R7) from the direction of Phillipstahl (R10) beyond which KR
was Russian occupied territory (R10). This group, which included twe

German soldiers in uniform and one girl (R116,117), was halted by accused
(R7,9) and marched back toward Phillipstahl (R10,11,13) accompanied by
-aocused (R7,10). Accused returned to his post an hour or more later (R8,13)e
During the absence of accused neither Huffmen nor Rhein heard any shots fired
(r8,11), Defy Exe 6)s» Accused upon his return did not indicate by his actions.
or mention to Huffman that apything unusual had ocourred (R8,11). A '
German civilian returning on the road from Harnrode to his home in _
Phillipstahl at approximately 2 otclock in the afternoon of 5 September -

1945 (R14,15) saw two German soldiers lying in the road (R15) one of

whom requested help for his wounds (R16). After essuring the wounded soldier
- that he would return with help (R16) the clivilian proceeded to his home,

" had his noon meal and returned with a nurse (R16) at approximately '
4 otclock (R17,24,112). As they neared the goene they heard a : o
. shot and en American soldier appeared (R16,18,21) whom the nurse : ' ,
_subsequently identified as the accused (R18,22,82). He permitted the

1
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nurse to bandage the wounded soldier (R19) and told her *that German
soldiers came across the borderwand I told them to halt, and they .
didn't halt, so I shot them® (R20). The nurse bandaged the wounded
soldier (R21) who had a “bullet stuck in" his:left chest and a *bullet
wound clear through' his right shoulder (R20). - She noted the other
soldier and believed him to be dead (R20,23) although she made no
examination of his body.at that time (R23,24)« - The accused left.
the scene and the nurse departed shortly thereafter and reported the .
matter to the police =nd burgomeister -(R20). She returned tq the scene
with a German policeman and several officers: (R23,25,26) at approximately
1700 hours (R31,112,113)s The soldisér who hmd not been bandaged was
examined end found to be dead (R23,27,4L). At this time the body of a
woman was discovered in the woods three to six meters from the dead
soldier (R24e27,28,3444)1)e This woman had been shot through the head
and was lying on her back with her legs spread apart and her clothing
cut away exposing her private parts (R2L,28,4}4+i8)¢  There was a pool
of blood about fwo feet fram her head and it appeared that her body
had been dragged away from the pool of blood (R45)e A 32 caliber
cartridge case was found near the body (Ri4)e A pocketbook near her
body contained identification booklet of”*Elfriede Jahnig® to which
was affixed a photograph of the deceased (R32,33). Identification
booklet of *Friedrich Botsch® with photograph affixed was found near
the body of the dead soldier (R29,33)e Both booklets were received
in evidence, without objection by defense. as Prose Exe "A* and *pf
respectively (R33).

The wounded German soldier was taken by cart to a house in
Hanrode between 1700 and 1730 hours (R31,111) where he was interviewed’
by an American officer (R44-lb6). It also appears that his wounds
were exzmined by a Dre Sommer (F36). At approximately 1930 hours he
was removed in a German ambulance (R113) to a hospital in Herschfeld
(R47), fifteen or trventy miles from Phillipstahl (R69). At 2200 hours
(R114) on 5 September 1945 & wounded man by the name of Arnold lenzernhofer,
referred at the request of & Dr. Samer (R52), was admitted.to Kreis
. Hospital in Herschfeld (R50,51) suffering from & lung shot in the left chest
*with the projectile still in, and a lung shot on the righthand side
going clear through' (R52,56,58)« . The patient died in the hospitel at
8130 o'clock the following morning as a result of said wounds (R52,53.55).

A written statement made by accused to the Reginental Investigat-
ing Officer on 6 September 1945 was received in evidence, over objection
. of defense and after interrogation of investigating officer and accused
(R60-78), as Pros. Exe *C" (R78)s In said statement the sccused related
the followings -

8T was on guard duty on Post Noe 2, Coe 4, 7th Inf,

from 0600 to 1200, on 5 September 1945 with Pfc Huffmen and
Cpl Rhein. At about 0930 three civilian men and a

waman came by the bridge where I was on duty and I .

-3«
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halted thems I took them back up the river,
the way they” had come from. On the way up
the river two German soldiers came by and I
halted them too and took all six of them on up
the river. About 100 yards from the post I  —-
searched them and took a fountain pen from one '
of them. I asked them in German where they
came from and they said from the Russian side.
I told Corporal Rhein I was going to take them
up on the hill and send them back to the
Russians. You can see where the Russian
border is from the top of the mountain and I
took them up on top of the mountain and showed
them where it was, Then I told then to go
back there. They refused to go, but started in
a different .direction. Then I halted them but
they didn't stop. Then I fired once in the air
end they still didn't stop. Then I fired to kill.
I hit the two that had the German uniforms on.
Cne fell in the road and the other fell across the
ditche The rest of them went into the pine thicket
and the girl was the only one I could see., I fired
at her from the hip and she fell but still kept
moving, trying to get away. Then I fired again
from the hip and that shot went through her head,
I went to see the two soldiers I had hit and it
looked like they were dying faste Then I went
in the thicket to where the girl was, She was
stone dead. . I cut her clothes off and had sexual
intercourse with her. Then I went back to my
posts I told the other two guards on the post
that I had killed the two German soldiers and the
women. 1 stayed on post after that till noon
when we were retieved.s That afternoon I gave the
clothes I was wearing to the wash lady to be washed,
then I took a& nap until about 1600, Then I went-
back to where I had shot these 3 people to see if
anything had been done to them or for them. I
hadn't reported the incident to anybody else than
the two men on post with me., I don't know why I
didn't report the shooting. When I went back up
there I found one of the soldiers was still alive
but he was suffering very badly. The other one.
wag dead.. I always carry a pistol because I
don't believe you can trust the people heres I
shot the man who was still living with the pistol
twice in the chest, Then a Red Cross nurse came
down there and the nurse asked me if ‘she could
give the man first aid and I told her to go ahead

i . . '/XS‘J/-
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and give him first aide The number of the

pistol I used was a Walther No. 977699 what they
call a .32, Then I told the nurse Iwas going
back to my barracks and I went back. During -
that day I was not under the influence of liquor
and knew what I was doing. The pistol I used
was actually a 7.65 Walther but it's the orne we call
.32" (PX'OBQ Ex, "C").

A map of the area was received in evidence, without objection by
defense, as Pros. Ex. "D" (R90)e The accused was not present at

a bed check of his organization held at 2300 hours on 5 September
1945 (R82) but returned shortly after midnight (R92)s At this
time a search of his clothing revealed a ¢32 caliber pistol (R92)
which was received in evidence, without objection by the defense,
as Pros. Ex. "E" (RS2)e Photographs of the bodies of the deceased
soldier and of the girl taken at the scene of the shooting on 6
August (apparently typographical error) R102,104,105) were received
in qvidence, without objection by defense, as Pros. Ex. "F", "G",
"ER, MI® and "J" (R104).

4, The defense introduced five statements of stipulated
testimony from officers and men of acocused's organization testi-
fying as to his previous good conduct both in garrison and in combat,
which statements were received in evidence without objection by pros-
ecution, as Def. Ex. "1%, "2", "3", "4" and "§" (R1-5-107)s A
‘statement of stipulated testimony of Corporal Rhein was received as
Def. Exe "6™ to the effect that if present he would testify that on &
September 1945 between 0600 and 1200 hours he was on sentry duty with
accused and another soldier at the Rehrigschof bridge. That at
approximately 0900 hours two German soldiers, two civilians and one
girl were halted by accused who-informed Corporal Rhein that he was
going to escort thém back to the Russian side; that accused was absent
from the post about one hour and that during his absence witness did
not hear any shooting. (Def., Ex. "6").

The accused after being advised of his rights as a witness
ERIO?) elected to submit through counsel the following unsworn statement
109): ‘

"I was born in Huntsville, Alabama, a very, small
rural commimity. 1 am now nineteen years olde
I have been in the Army one year and one month,.*
I have seen combat., I have eight sisters and
two brothers and have no mother. I completed

" the seventh grade in a country school. I grew
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up in a sparsely inhabited community. ' For
the past eighteen years my life has been

. moulded and influenced by these quist sur-
roundingss I have always lead a very simple
life. I met my own kind of people there,
adjusted comfortably to an atmosphere and
environment I could cope with., Here life
was 80 lonely that I often heard voices and
saw people that actually did not exist,
Hellucinations and daydreams were my only
conduct with the outside world. Suddenly I
am torn away from this little world and in-
ducted into the Army. I saw many new places
and met many men from all parts of the United
States. I learnsd soldiering and many other
things new to me. This was a drastiec,
violent change for me. The newness of all
‘this aroused my interest. I was too busy to
stop and think and analyze the sudden changes.
I was on the go all the time, training as a
soldier, maneuvers, weapons and then moved -
suddenly overseas as a rifleman at a very teander
g0,

I saw new countries, had many doings and was kept
very busy and didn't have time to have these
changes bother mes In my teaching and training
I have been taught to hate the Germanss I have
seen them wage a terrible bloody and unrelenting
wares I have seen many of my buddies die.s I have
‘never been able to get used to the sudden and
drastic changes, It has been more than I could
cope withe I have never been able to adjust myself
~ to Army life because it was so different from any-
thing I have ever experienced or seen at home. I
have never been in any trouble before., My Class
F allotment goes to the support of my father, and
what I draw on payday I also send home for his
- support" (R109), (Underscoring supplied).,

B¢ Murder is the killing of & human being with malice aforethought
and without legal justification or excuse. The malice may exist at
the time the act is committed and may con:%st of knowledge that the act
which caused the death will probably caus 3 grievous bodily harm
(MCM 1928, par.l48a, pp.162-164). The law presumes malice when a
deadly weapon is used in a manner likely to and doss in fact cauvse .
death (1 Wharton's Crimiral Law (12th Ed., 1932), sec.426, pp.654-655).
The evidence in the present case, exélusive of the statements of the :
accused to the Regimental Investigating Officer, definitely established the
oorpus delioctl for three homicides. Coupled with the statement of

N )
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acoused it is the opinion of the Board of Review that sufficient evidence
was presanted to sustain the finding of guilty of Speocifiocation 3
of Charge I,since the evidence clearly established that this victim®
was not killed while allegedly attempting to escape at 1000 hours
on 6 September 1945 but, although seriously wounded at that time, 5
was in fact still alive at 1600 hours of that day at whlch time the
accused returned to the scene of the original shooting, ascertained
that he was still alive and thereupon deliberately shot him twice
in the chest with a ¢32 caliber pistols This certainly was not
in the performance of his duties and was clearly a felonious and
malicious act sufficient to sustain a charge of murder in the event
.of resultant death of .the viotim (CM ETO 8630, Williamss CM ETO 10714,
Turner; CM ETO 16851, Moore)s The subsequent death and identification
of the deceased was poorly presented and somewhat involved but was
sufficient to justify the finding of the cowrts The record
establishes that the victim, whom accused adnitted shooting twice in
the chest, was bandaged at the scens of.the shooting by a nurse who
noted and described his twe chest wounds including the faot that the
bullet on his left side was still in his chest and that the bullet on
his right side had passed through the body. It was then shown that
the victim was removed by cart to a house in a nearby village where
his wounds wsre examined by a Dr. Soumer and where he was interviewed
by an American officer who witnessed his removal in a German ambulance
at spproximately 1930 houra. At 2200 hours on § September Arnold '
Lenzenhofer was admitted to a hospital in Hersohfeld, spproximately
20 miles from the scene of the shooting, at the request of a Dr. \
Sommere At the time of his admission he was suffering from a lung
ghot in the left cheat "with the projectile still in, and a lung shot
on the right hand side going clear through®, and it is further showm:
by competent medical tesimony that he died in the hospital at 0830
hours the following morning as a result of said wounds, JIt is the
opinion of the Board of Review that the conbined coincidence of time,
locality, nature of wounds, examination and reference by the same
doctor fully justifisd the court in finding-that deceased was one and
the same peraon as the victim previously shot by mccused. » '

6s With respect to the offense charged in the Specificatiom of
Charge II, it is the opinion of the Board of Review that the finding
.of guilty was sustained by the evidence, The position of the body
and the condition of the olothing were sufficient:evidence of the
-corpus delicti to permit consideration of the written statement of
accused in which he expressly admitted having hadssxual intercourse
with the body of the girl after ascertaining that she was dead. .
Indecency in the treatment of a dead human body including wantonly ’
orWlegally disturbing it, is a recognized offense at common law as -
an insult to public decency (2 Wharton's Criminal Law (12th Ed., 1932),
sece 1704, p.1990)e  THis act of acoused, although not expressly’ ’

,
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denounced by the Articles of War, obviously constituted conduct
of a nature discreditable to the military service and was
properly charged as an offense under Article of War 96.

" 7e The signed statement made by the acoused to the Regimental
Investigating officer on 6 September 1945 was admitied into evidence
over the objection of the defense., The defense stressed the fact
that no formal charges and specifiocations hed been prepared at the
time the statement was mads. Since charges prepared prior to the
statement could have been changed after the statement was made without
the consent of accused, it is not believed that the absence of formal
charges operated in any way to the prejudice of accused. (cf: CM ETO
106, Orboh, 1 BR(ET0)95; CM ETO 4570, Hawkina; CM ETO 5155, Carroll
and DiElit; CM ETO 6694, Warnock). The statement was admitted
into evidence only after lengthy interrogogation which reveiled that
prior to making the statement the accused was advised of his rights
under Article of War 24 and that he signed the same of his own accords
The voluntary character of the statement was a question of fact, and
in view of the evidence presented the Board of Review is of the
opinion that it was properly admitted (CM ETO 4701,Minnetto; CM ETO
15843, Dickerson). -

8. There is some indication that accused indirectly attempted
to raise the issue of insanity by way of defense in that a portion
of his unsworn statement to the court was to the effect that prior
to induction in the army he lived a very lohely life vhich included
having hallucinations and hearing and seeing people who actually
"did not exist. An unsworn statement is not actual evidence and 1is
‘entitled only to such consideration as the court deems warranted (MCM,
1928, par.75, p.61). The court accordingly was justified in replying
on o presumption of the sanity of the accused until evidence the the
contrary was introduced (CM ETO 739, Maxwell, 2 BR(ETC)2513 CM ETO
13376, Aunon).

9. The charge sheet shows that accused is 19 years five months
of age and that he was inducted 30 August 1944 at Ft. McClellan, -
Alabama, He had no prior service.

10. The court was legally constituted and had jurisdiotion of
the person and offense., No errors injuriously affecting the sub-
stantial rights of accused were cormitted during the trials, The
Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sentence.

ll. The penalty for murder is death or life imprisonment as

the court-martial may direct (AW 92)s Confinement in a penitentiary
is authorized upon convietion of murder by Article of War 42 and
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ssctions 276 and 330, Federal Criminal Code (18 USCA 454, 567).
The designaticn of the United States Penitentiary, Lewisburg,
Pennsylvania, as the place of confinement, is proper (Cir. 229,

WD, 8 June 1944, sec.II, pars. 1b(4), ab).

.Judge Advocate

gm\/ Judge Advocate

(TF@@POBARX, DUTY) Judge 'Advocs,te
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Branch Office of- The Juﬂge Advocate ‘eneral'.

with the
European Theater
- APC  88%7
BOARD OF REVIEW No, 2 -
» ' 15 DEG 1945
CM ETO 18539 ST
UNITETD STALTES }  ARNY AIR FORCES SERVICE CCLI:AND .
) i ' ) NEDITERRANEAN THEATER OF OPER-
Ve , 3 _ ATIONS _ , e
Major CLIFWORD‘W LORD ) Trial by GCM, convened'at Naples,
(0-885548), AC, 2818th Xg ~ ) Italy. 15-16 October 1945.
2 . Sqe (A7 Ovhd) ) Sentence: Dismissal and total
llediterranean Air Transport .ii-_forfeitures.
Service . L .

ECIDILG SY BOARD CF REVIEW No. 2 '
IEP3URN, BEXLL and COLLINS, Juldge Advocates

~

, l. The record of trial in the case of the offlcer
named above has been examined by the Board of Review and
the Ecard submits this, its holding, to the Assistant
Judge Advocate General, 1ln charge of the Branch Cfflce
of The Juige Advocate ueneral with the European Theater.

‘2+ Accused was trled upon the follow1ng Charge and
- gspecificatlions:

CIIARGE Jlolation of the 95th Article of Var.

Spcc1rlcau;on 1: In that I'ajor Clifford W. Lordg,
eadcuartera i'editérranean Air Tnansport .Sevice,
'2ld, &t Rome, Italy, on cor about S5 Januury
1945, with intent to deceive a finance officer
of the United States Army, officilally state on
a pay voucrer presented to sald finance officer

© that Jduring tae month of November, 1944, the
accused's wife reslded in Few Tork Clty, which
statement was lmown by the -“sald accused to. be
untrue, in that Zuring the sald perlod the

accused's wife resifed wilth him in Rome, Italy. |,
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Specification 2: 1In that % * %, 313, at owe,
Itely, on or about & January 1945, with
intent to deceive a finance officer of the
United States Army, officlally state on &

" pay voucher presented to sald filnance offlcer
that ZJuring the nmonth of December 1944, the
accusced's wife reslded in Yew York City, which
staterment was lmow by the said accused to bs
untrue, in tnat during the sald period the
accused's wife resided wlth him in Rome, Italy.-

He pleasded not zullty and, two-thirds of the members of
the court present'at the time the vots was taken concurring,
was found gullty of the Charge and specifications. No .
* evidence of prevlious convictions was introduced. Two-~thirds
of the meribers of the court present at the time the vote was
taken crncurring, he was sentenced to be dismlssed the service
md t6 forfelt all pay and allowances due or to become due.
The reviewing authority, the Conmanding General, Army Alr
Forces Service. Command, Hedlterranean Theater of Cperatlons,
approved the sentence and forwarded the record of trial for
.action under Article of War 48. The confirming asuthorlty,
the Cormanding General, l'edlterranean Theater of Operatlions,
confirmed the sentence and withheld the order ldirecting_the
execution of the sentence pursuant to Zrticle of War 50%.

- 3« The evldence for the prosecutlon may be sumarized
as follows: ‘ .

. It was stipulated that during November and DPecenber
1944 accused was (1) in the military service of the United

" States (RG6), .(2) stationed in Rome, italy (R8), (3) legally
married | (R7), and (4) during that tlme hls wife lived with
him in Rome (R8). ' . By deposition it was shown that on 3
January 1945 accused slzned and presented for payment to the
United States flnance officer at Rome, Italy, two pay and
allowance vouchers., . One was for November 1944; the other |
for-Decerber 1944, On line (3) of each voucher, walch con=-
tained a blank space for the insertion.of the full neie and
adiress of the. lawful wife of the clalmant under, the heading
"Dependents™, appeared the correct name in full of the .

“accused's wife and M55 .54y Ave, New York City" (R12,13,1S,
Proge Exe B @and -C).. Over Jefense counsel's objection 1t
was shown that accused was at that time pald in accordance
with the vouchers (R10-11) and that the vouchers siow that -
included 1n the payment for each of the two months was the
suy of $105 as rental allowance (R13)e. Defense counsel
‘obJected to admitting 1ln evidence the lower portion of the

- 2 -
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vouchers ! below line (3), particularly line (10) under
"Credits™, which read- in pertinent part, as follows:

n(10) For rental allowance from 1 Iovember ,
_(Decenber)1944 to 30 Tovenber (DeccriberflS44
during which period.I 3did not occupy with :
them (dependents) any public quarters assigned
to me uithout charge et any station # 4% %, or
recsive monetary ellowance in llue thereof .
%108 00"

The Zefense contended that the fact of payment and parag raph
(10) of the vouchers-had no bearing upon the issue (R15) and
hat the Jefense was not nrepared to meet any issue except
that of the "intent to deceive the finance officer by giving

a wrong adiress" (R16~17). Totwithstonding the objection
the evidence was admitted by rullng of the law nenmber (R12).
Defense counsel'ts motion: {or f;n inzs -of not gullty was
denied -y the law menrber (R21). o

4. In defense s8ix witnesses testifled that the accused
lived openly with his wife Zuring November and December 1944
at 74 Via Fanama, Rome, Italy, and wiade nco effort to conceal
‘that fact (R24,27,29,22,25,32). It was shown that the
accused obtained perwission ans was narried in Rone on 3 Oct-
ober 1944 (R24,35). The wmabriage and a brief Listory of the
bride wes published in the lccal wilitary publicatlion (Def. Ex.
»1y R42). His wife visited the accused at his office which
was located 1In the sane builjinﬂ and next to- the flinsnce oflice
(R38). COplGS of the accused's pay and allowance vouchers for
Jdnuary Pebruary, ierch and Aprill 1945, were 1ntwouuce“ in
eviience. in t‘em tiie accused showed nis wile's allress to be’
"4 Via Panana, Rome Italy™ on line (o) zni was, nevertiele ess,
pais leo each month for rental allowance (R30, Def. . 3,9 end
4)e . In ls pay and allowence vouchers Iox July 1945 his wife's
address appeared as "744 5th Ave New York, I'Y" anl gguln he was
paild 105 as rental allowance for the menth {(R53 Tel., ¥z 3),
nlthouua pay vouchers are actually preparel by persoacel la the
finance office the information contained in btiem is chbtsined .
from the ofcher himself (R5S8), '

’ . Staff Sergﬁant Z & . Terper testllied tiabt Le wag Clhler

Clerk of tHe Cflicers! Pay Section and L& veen in the Linance
department fcor 3 recrs (R49) and that the eldress glicoun on line

(5) of an officer'a pay and sllowance voucher is not used in

ascertJininb the pay sllcowsnces (R57). Zven if the aaaress

74 Vie *%ncna, Rome, appeared on accused's vouchers such informe-

aslon wovlsd be of no value unless 1t also aprezrel that 74 Via
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(50)
Panama Waa government quarters (R58)

. avin~ ‘been alviae4 concernlng ‘hisg r;bats as a witness

the accused elected to testify. He related that he married on

3 October 1944 (RS2) and a few days before the wedding informed
mllitary perscnnel in charge of the finance office of his fiancee's
”regular New York address" and told them that they intended to
live in Rome (R63). After the marriage and durinzg December 1944
his wife was in the finance oifice to cash some checks and waas
introduced to the finance officer (R64). The vouchers he signed

were preparei'for him by the finance office and the finance -
offlcer had been told that accused's wife had been living with
him in Rome (R64,76). Els pay data card from walch the vouchers

were made up contained both hls wife's New York aldregs and her
Rome adlress (R90; Def, Ex 6). The Tew York address on the
voucher was hls wife's -aldress and tbe ailress which he and his
wife used on all their documents (R75,580). = The quarters hils wife
occupled with him Iin Rome were 1lnadequate and e understood thg
he was entltled to rental =llowances unless adeguate guerters
ware furnished (R79,96). 1As soon as he got a ruling from the
figcal director in july or August and learned that he was not
entitled to rental &allowances, he refunded all the overpayuents
- wiich he had collected over a period of about seven months (R84,
85). Iie asked for a ruling from the fiscal director before he
Imew that the charges Zdated 27 July wére being preferred agalinst -
him (R86). - He wrote g letter to the fiscal *irector aaout the .
‘matter about 29 July 1945 (R22,03).

S5¢ The prosecution 1ln rebuttal presented evidence to the =
effect that the accuged was advised cof the ch larges egainst him
on 27 July 1945 (R10l) and was told in lay or June that his
wife's occupancy of the gpartment in Rone was being investigated
(R106~107) .

A finance officer testifled that a voucher showlng the
w 1fe's adiress to be jovernmgnt regulisitioned quarters would
be guestioned (R11l2). The witness when questioned about
~accused's reputation for veraclty stated: ™Yell, it has all Leen
g negative. reputation Ip the sense tbau peoele would not
necessarlily believe the opposite of what Izjor Lord salld was
true but would not necessarily “elieve what he sald was true
actually was" (R108).

6+ The accusce¢d has been frund bﬂlluy under two specifications
of making false offilcial ststewments with intent to decelve in .
viclation of XLrticle of War 95. The msling of a false officldl
staterment with sucli an intcnt lias long veen recognized sa a

violation ol “rticle of War 95, (C21 275253, Garrls; - Cil 277595
e ES ) "= S T e rin 1T e felsc fiicial hru e s UG I |
naCill) ‘.,no\vlncld ‘.-a_‘.lnq & lelse o 1lclal STCATERIENT .LS
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'cited as an 1nstance of a violation of this article in MCM
1928, par.151, p.186,

_ Before discuasing the legal sufficiency of the

evidence to support findings that accused made the alleged
false statements with the intent to deceive, the following
ocbservations are deemed pertinent.. The spécifications,.
although dealing with pay and sllowance vouchers, do not

aver fraud as 1s usually found in such cases (Cli ETO 2506,
Gibney; Clf ETO 12451, Kaplanj; CM ETO 15154, Sohn). . Hor
“do the specifications aIEege that the voucﬁers contalned

false claims for rental allowance.under paragraph (10)

thereof for the period of time during which he and his wife

were jolintly occupying free gbvernment quarters. The record
showg that such allegatlions were readlly provable., Even if
.the record were 1erally sufficlent to support findingzgs.that

the accused, with Intent to defraud, presented and collected
false claims for rental allowances by means of the two vouchers,
1t does not necessarily follow that the record 1s also legally
sufficlent to support the flndings of gullty of the specifications
under which he was arraigned and tried. It should be
particularly noted that- the specifications, of which the court
hag found accused gullty, alleged the offenses to be that he did

"with -intent to deceive a finance officer of
the United States Army offliclally state on a
paey voucher presented to gaild finance officer
that during the month of November (and December)
1944 the accused's wife resided in New York
City, which statement was known by the accused
“to be untrue, in that during said period the
--accused's wife resided with him in Rome, Italy."

" The accused -admitted that he si*ned the wvouchers prepared _

for him by military personnel in the finance office; that the,
vouchers contalned the statements that his wife's alddress was
In New York City; that he presented the vouchers for paynent

to the finance offlcer at the time and place alleged in the
specif;cations, and that his wife lived with him in Rome, Italy,
. during the peried of time covered by the vcuchers, He denled,
however, that the statements regarding hils wife's addreéss

were false and denied that he intended to decelve,

" The burden of broving the éllegation in. the specific~
atlons regandding falsity and the intent to decelve fell upon
the prosecution., The record therefore presents three lssues:

' v -
.
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(1) Did the accused represent that his wife resided in ilew
"York? , (2) Was the address appearing on line (3) of the
vouchers fslse? - (3)Did he intend to deceive?  There is a .
wmaterial difference between one's address and one's residence.,
It 18 not uncowion for a nerson to .resldie at one vlace and
to provide an address for meny purposes at another, 4L . :
distinctlon ls also recognized between legal and actual residence.
;A person may Le a legal resident of one place and an actusl
resident of znother.. It is clear that the allegation Presiged”
contalned in the snecification meant actual resldence. . In
other words, the accuseld was charged with Talsely representing
that his wife actually lived or reslded in llew Yorl waen in
fact she llved cnd sctuslly resided in Rome. The only
eviience offered:" by tlie nrosecution to support these
ellegatlons was %ie address contained in line (3) of the
vouchers which called only for "address" and made no nention.
of residence, legal or actusl, The voucher form ls prepared
‘and provided by the jovernment and, 1f ambiguous, it saculd
not be construed against the accused, The evidence adduced
by the defense showed tixat lhie recelved hils rental allowance
even wiien hls wife's Rome -address was inserted in line (3).
This indicates that the word "aidresa®" in line (3) 312 not
mean actual residence as affccting the determinatlon of rental
allowances in line (10), YFor the purposes of thls case the
Toard 1s ¢f the opinlon that the word "aldress" in line (3)
14 not mecan actual "reddencé"™ as alleged. ~—The prosecution
nag therefowre failed te prove.that accused represented that
18 wife actually 'resided in M¥ew York, The accused has also
shown that nis wife's usual adiress was ilew York. The
. prosecution has introduced no evidence to the contrary other
than the fact that she actuzlly resided in Rome Zuring that
time., Ms pointed cut avove her address couvld truthfully be
one place anl her actual residence another. Therefore the
adlress given was not proved to be false. It is not necessary
to ceonaider the guestion of the accused's slleged intent to.
" decelve., The Zoard, however, was lmpressed by the sbsence of
‘any cvidence of Intent to decelve. - Accused's uncontrallictead
testinony suowed thet he provideld the finance office with the
actusl residence of 13 wlfe hefore the vouchers in fuestion
were prepared and that he was given the usual pay data card
supplicd olficers sioviing both the New Yorl: end Rorie allresses
of ':113 .\Viifeo

, " Intent i1s usually a question of fact fdr the court
to Jetermlne Ly inference from the facts and clrcumstances ghown

«. Wy the eviicnce. -its Jetermination must not only be supported

Yy subvstantlal evidence but also the court wmay not lmpute a -
Jullty conmstruction or inference to the lfacts wien a constru@tion
‘or inference compabible with Innocence arises thereupon with
equal force or fairness (Wharton's Crilminal Zvidence, 11 Ed.,
1935, sec. 72, p.E7; (ClI ETO 78357, Weatfleld; CI” ETO 9303,
Tennant; €7 ET0 12416, Wells; CIT ET0 15090, Duvel et al and
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cases clted therein), The evidence with equél force and
~fairneas supportea the conclusion that the address inserte@

© 1f intended to be the actual residence of the accusei's
7 wife, was an error made on the pert of the military personnel

employed in the finance office and adopted by the accused as =
“hils error when he signed the vouchers: It follows that the :
-/ Intent to decelve could not properly be inferred unaer the '

B circumstances. . ,

74  The charge sheet shows. that the sccused is 34 years, .
‘five months of age,  He entered on active duty in the - ,
: United Kingdom 24 November 1942,  He had no prior service.'

, 8. The court was legally constituted and had. jurisdiction
of the person and offenses., For the reasons stated, the '
Board of Review 1s-of the opinlon that the record of trial 1s
'1eg§lly insufficient to support the finiings of guilty and the
sentence.

(CN LEAVE) Juage Alvocate |
CZéizkbuaL-xLA/ 7:/éLéL2LrJuq"e Livocate
da%&%“% Judge Advocate

A
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| .
'“War Department, Branch Office of The Judge Advocate ueneral ,
with the Buropean Theater. 18 DEC1945. =~ . TO: Commanding

. .General, Vediterranesan’ Tbeater of‘Operations, AP0 512, U.S.""
oo Armyen , | ) |

4
¢

R 1. In the case of hajor CLIFPORD'W LORD (0~885548),
AC, 2618th Hq & Hq Sq. (AF Ovhd) Mediterranean Air Transport
Service, ettention 1s invited to the foregoing holding by
the Board of Review that the record of triasl is legsally in- |
sufficient to support the findings of guilty and the sentence,~‘
- which holding 1s hereby gpproved..

: 2, When copies of the published order are: forwarded
to this office, they should be accompanied by the foregoing
holding snd thls indorsement. The file number of the record

in this office 1s CM ETO 18559 -For convenlence of’reference,
pleasgse place ths
(CI;E ETO 185 @

_ FLIN RITER, o
e Oltnel - JA\:D RIS P
‘ssistant Judge Advocate General
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Brench Office of The Judge Advocate General
. . with the '
European Theater
APO 887

BOARD OF REVIEW NO. 4 _
| - 10 DEC 648
CM ETO 18543

UNITED STATES 2ND ARMORED DIVISION
Trial by GCM, convened at Bad
Orb, Germany, 16 November 1945.
Sentence:  Dishonorable discharge
' (suspended), total forfeltures
and confinement at hard labor
for one year. Loire Disclplinary
Training Center, Le Mans, France.::

" Ve

Private MERLE L. HALL
(36071276), Company B,

76th Armored Medical
Battalion . '

Nt Nt N N ot o Sanat o et

OPINION by BOARD OF REVIEW NO. 4
DANIELSON, MEYER and ANDERSON, Judge Advocates

- 1. The record of trial in the case of the soldlernamed
above has been examined in the Branch Office of The Judge Advocate
General with the European Theater and there found legally insuf-
ficlent to support the findings and sentence. The record of
trial has been examined by the Board of Review and the Board
submites this, 1ts opinion, to the Asslstant Judge Adqvocate
General in charge of sald Branch Office.

2. The proceedings were published in General Court-Martial
Orders Number 60, Headquarters 2nd Armored Division, 26 November
1945, ‘ o '

3. The record of trial is legally insufficlent tosgupport

. the findings of guilty and the sentence. Accused is alleged to.
have wrongfully sold certain "property of the United States"
(specifications 3 and 4), whereas the proof shows that the prop-
erty described was that of the Army Exchange Service. The vari-
ence thus establighed is fatal (CM ETO 1538, Rhodes, 4 B.R. (ETO)
391; CM ETO 6659, Maze; CM ETO 7248, Street). It is not cured
by the plea of guilty since 1t was the court's duty, in view of
the obvious improvidence of the plea as demongtrated by the

-1 -
RESTRICTED



RESTRICTED
(56) ,

evidence, to explain accused!s right to change the plea and to
proceed to trial as if he had pleaded not gullty (AW 21, MCM,
1928, par. 70, p. 54). The court having falled to observe this .
requirement, the Board of Revliew wlill regard the case as having
been tried on a plea of not gullty (CM ETO 9779, Stanley and
Shepherd; CM ETO 18455, parkinson).

KﬁZé: Czaﬁ?h«gg!ZLd\ﬁ Judge Advocate
I \EZEu;Z“J Cl/\¢‘°~&¢;9y/7 Judge Advocate“
. /OK%MAQ\)/ Judge Advécate

RESTRICTED
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War Department,,Branéh Office of The_Juége Advocate General with
the European Theater. 15 DEC 1945 TO: Commanding
General, Unlted States Forces, European Theater (Main), APO 757,
Uo s- Amy. a o

‘1. Herewlth transmitted for your ection under Article of
War 50% as amended by the Act of 20 August 1937 (50 Stat. 724;
10 USC 1522) and as further amended by the Act of 1 August 1942
(56 stat. 732; 10.USC 1522), 1s the record of trial in the case
of Private MERLE L. HALL (36071276), Company B, 76th Armored
Medical Battalion, ’

2. I concur in the opinion of the Board of Review and,
for the reasons stated therein, recommend that the findings of
gullty and the sentence be vacated, and that all rights, privi-
leges and property of which he has been deprived by virtue of
sald findings and sentence so vacated be restored.

3. Inclosed 18 a form of action designed to carry into
effect the recommendation hereinbefore made. Also inclosed is
a draft GOMO for use in promulgating the proposed actlon. DPlease
return the record of trial with required coples of GCLO.

A g :
O S o TER,

oy, éb’é”{ = folonel, JAGD,
4&QA091§g§Assistant Judge Advocate General.
‘ /\‘S":?'

\/2)

Incl 2. Form A
Incl 3. Draft GCMO -

| ( Findings and sentence vacated. GCMO 11, USFET, 7 Jan 1946).
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Branch Cffice of The Judge Advocate Géneral
with the - .
European Theater
AFPO 887
BOARD OF REVIEW NO. 2 15 DEC 1045
. *

CM ETO 18572

UNITED STAT E S 92ND INFANTRY DIVISION

Ve
Second Lieutenant WILLIAM

E. HOBSON (0-2039448),598th
Field Artillery Battalion

Trial by GCM, convened at Rear

Echelong 92né Infantry Division,
- 17 October 1945, Sentence:

Dismissal, total forfeltures and

confinement at hard labor for

5 years, Place of confinement

not designated, -

N M N NV el N o st Nt Nt ot

HOLDING by BOARD CF REVIEW NO, 2
HEPBURN, HALL and COLLINS, Judge Advocates

1. The record of trial in the case of the officer

" named above has been examined by the Board of Review and

the Board submits this, its holding, to the Assistant Judge
Advocate General in charge of the Branch Office of the Judge
Advocate General with The European Treater,

2. Accused was tried upon fhe following charges and
specifications: » :

CHARGE I: Violation of the 93fd‘Article of War,

Specificationt In that Second Lieutenant William
E, Hobson, 598th Field Artillery Battalion, did,
at Viareggio, Italy, on or about 26 September
1945, feloniously embezzle by fraudently converting
to his own use one hundred (100) pairs of shoes,
low quarter, valued at Seven Dollars and Fifty
Cents ($7.50) per pair, of a total value of
Seven Hundred Fifty Dollars ($750,00), the
property of 924 Infantry Division Exchange
entrusted to him by the said Exchange,

el e
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CHARGE II: Violaticn of the 96th Article of War.

Specification: TIn that * * *, did, at Viareggio,
Italy, on or about 26 September 1945, with .
! to defraud the 92d Infantry Division

inten

Exchange, falsely alter a’ certain "Tally=-

Out" in %hg following words:
Number Sheets.....l.{... Voucher NOsevosasona
' TALLY O0UT -
Sheet NMberOOQOOOIOOQOC ApprovedOQOCOOCOQOQQ

' Issued TO: es o R o .782'51‘ LI B N O B BN .. L ) .Da‘te=0%§.§??§?ql??{‘04945

Issued by:....-..?5%723..............Section:.é..........

- s " S S ey - T GT St G Vi S e S G ST S G SR TGS G G AR AR G SN G S 4w e S . G E e

Whse 0Oty Unit Item
5 ea Overcoat,field,trench style.

39 pr Trousers,w/t.oﬁ (Spec.)

69 pr Trousers,wool,eiast. dark green,

300 ea Undershirts,cotton '6D.

300 pr,D Drawers, cotton 6D. :
150 pT. Shoes, 1ow-quar%ers. (Wright), :
10 yd Ribbon, campaign & service european,African

Middle Eastern.,

10 " yd - Decorastion, Purple Heart,
300 pr  Insigniek 1st Lt,Metal

Pa jamas,winter,man's,

576 pr ;
II11171777171777777777777777777777 /LSt TTRM//771111771777
i Recelved the above articles checked in apparent good
order and condition (except as noted) this date.20.9¢0%.1945

S/Williem E, Hobson,2nd Lt.Fedsnature

8 8 9060000000000 000080 (BN AENN X R X

.....?%g.gg.?ngﬁlg....b.........Unit DeSignatiﬂn

by wrongfully striking out the words "150 pr
Shoes low=-quarters, (Wright)" and inserting
. the words "50 pr Shoes (Wright)®,

He pleaded not gulltysnd, two-thirds of the members of the

court present at the time the vote was taken concurring, was
found gullty of the charges and specifications, No evidence

of previous convictions was introduced. Two-thirds of the
members of the court present at the time the vote was taken
concurring, he was sentenced to be dismissed the service, to
forfeit ali pay and allowances due or to become due, and to

be confined at hard labor at such place as the reviewing authority

-2-
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may direct, for five years, The reviewing authority,
the Commanding Geperal of the 92nd Infantry Division,
approved the sentence and forwarded the record of trial
for action under Article of War 48, The confirming
authority, the Commanding General, Mediterranean Theater
of Operations, confirmed the sentence and withheld the
order directing execution of the sentence pursuant to
Article of War 503,

3¢ The evidence presented by the prosecution was
substantially as follows:

Accused was, on 26 September 1945, the officer
in charge of the 92nd Infantry Division Post Exchange officers
clothing store No,782-51 located at Viareggio, Italy, and
was authorized to requisition clothing from the main post
exchange store No, 782-23 at Leghorn, Italy, for the store
at Viareggio (R6,7,9,18,23,28), On 26 September 1945 he,
with a truck and driver, went to the Leghorn Post Exchange
to draw clothing for the officers'clothing store at Viareggio.
The clothing was not drawn that day because an inventory was
being taken at the Leghorn Post Exchange but the next day
accused's requisition was filled and he drew from the Leghorn
store various items of clothing, including 150 pairs of low-
quarter shoes (R7).. He signed a tally-out sheet for the items
drawn, the original and one copy of which was retained by the
Leghorn store and two copies thereof retained by accused (RS,
93 Pros.Ex.A), The clothing was loaded on accused's truck and
he left Leghorn with the truck and clothing (R1l1).

On the way back to Viareggio accused ordered his driver
to stop the truck and back it up to a building on the outskirts
of Viaregglo where accused engaged in conversation with some
Italians, The Italians asked accused what goods he had to sell,
boarded the truck, started moving boxes and took "something"
off the truck (Rli 12), Accused and his driver then drove on
to the Viareggilo s%ore where accused immediately delivered to
Lieutenant Harris, Assistant Post Exchange Officer of the 92nd
Division, $1700,00 to cover some shortages in the July and
~ August inventories of the Viareggio store (R13,15,21,22,25),

The clothing which accused then had on the truck 1nciuded only
50 pairs of low-quarter shoes and the tally-out which he
delivered to Lieutenant Harris had been altered by lining out
the item of "150 pr Shoes,low-quarters (Wright)" and adding
"50 pr shoes (Wright)" (R16,21,25; Pros,Ex.B). Accused had
no authority to alter the tally-out sheet nor to sell or
dispose of any of the merchandise to other than military
personnel (R16,23,28). , o ,

- 3 -
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After being advised of his rights under the 24th
Article of War and told that he did not have to make
a statement and that anything he said might be used
against him (R17,28) accused voluntarily made a pre-
trial statement, dated 26 September 1945, in which
appears, among other things, the following:

"Yesterday, 25th September 1945, was

inventory day, While going through

the inventory the base officer in

Leghorn called Lt, Harris, the asst,

Div, PX officer, and called to his

attention an error in bookkeeping

concernlng the officers clothing store,

number 782-51 (our store;number?. :

The error was neglecting on my part °

to include a nineteen hundred($1900,00)

dollar debit voucher, As a result

: "the inventory was approximately seven-

teen hundred ($1700,00) dollars short,

Lt. Harris called this to my attention

and after rechecking the records I was

unable to find any deficiency equivalent

to the seventeen hundred ($1700,00) \
shortage., After not finding any deficiency

I came to the conclusion that the error

had to be made up some way or other, I

first made an attempt to borrow the money.

I asked a civilian who works in the bar

at the Teatro Puccini Stadia to loan me

the money, I was told that he could not

loan me the money, Rather than to come

up on the inventory with a shortage I felt

I would cover the shortage myself, I knew
that I was to pick up a requisition today,

the 26th, and I knew that I would be able

to get tﬁe money for the shortage by selling
some of the clothing and shoes, So I talked
‘with a few civilians and I was told to go to
the place where the Military Police picked up
the shoes in the vicinity of the water point
in Viareggio, I let the civilian. have one
hundred (100) pair of shoes which I had picked
up on the requisition. I received two thousand
(£2000.00) dollars for the shoes, Before retw
urning to the store I rearranged the tally-ocut
sheet which I received when picking up requisi-
tions. After returning to the store with the
remainder of the clothes and the tally-out
sheet I told Lt, Harris that I received money
to cover the shortage. I told him that I had
picked up two bolts of cloth in addition to
what the requisition originally called for

RESTRfCTED
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and received enough to cover the
- shortages and gave him seventeen
hundred €1700,00) dollars, He, Lt,
Harris, being suspicious of an
adjustment on the tally-out reported
to Major Griffin, PX officer, I believe,
his susplicions, After Lt, Harris had
told me to turn over my records to Lt.
Connor, cashier at the PX, and being
tired from all the mornings work Iwent
over to Puccini's bar to get a drink and .
it was there that Major Griffin and Lt,.
Harris drove up. Major Griffin told me
that Lt, Harris was going to the warehouse
in Leghorn to check the tally outs, I told
him it wasn't necessary and confessed the
whole thing to him, After which I was told
by Major Griffin that I was under house arrest.
I accompanied him to the Hotel Astor, Hse
called the Provost larshal who came with
Military Police. W, all went to the building
where the shoes were and the Military Police
ot them and took them back to the Warehouse' .
Pros, Ex, E). : _

It was stipulated that the total value of the 100 pairs
of shoes alleged was $750,00 (Pros, Ex,D).

4, The accused after his rights as a witness were fully
. explained to him, elected to remain silent (R41,42),

~ On behalf of accused evidence was presented to the
effect that his reputation for honesty and integrity was good,
that he was a very able soldier, an outstanding field artillery-
man, dependable and courageous in combat and that he had done
very good work (R36,37)., He was formerly an enlisted man and
was a staff sergean% in April 1945 when he was discharged to
accept a commission (R37). A chaplain testified that he had
known accused for approximately twenty-two months and that
he would give him the highest recommendation that it was
possible to give an officer (R41).

5. &, Charge I, (Embezzlement),
Accused was convicted of embezzling 100 pairs of
shoes of a total value of $750,00, property of the 92nd In-

fantry Division Exchange, The proof required to establish
the offense of embezzlement is as follows:

A}

-5- - »- ;
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"(a) That the accused was intrusted with
‘ certain -money or property of a certain
. _ value by or for a certain other person,
- as alleged; (b) that he fraudulently
e ~converted or appropriated such money or
property; and (c) the facts and circum-
stances showing that such conversion or
appropriation was with fraudulent intent®
(MCM 1928, par. 14%h, p. 174). ° o
The undisputed evidence shows that at the time and
place alleged accused was the officer in charge of the -
officers' clothing '‘store of the 92nd Infantry Division
Exchange, was authorized to draw clothing for that store
and did draw therefor certain eclothing, including 150
pairs of shoes. This property was under accused's care
and control and was intrusted to him for delivery to the
92nd Infantry Division Exchange store and for sale at that
store in the regular course of business. He was not auth-
orized to sell or dispose of the property to other than
military personnel, He fraudulently converted to his own
use 100 pairs of the shoes so intrusted to him by selling
them to an Italian civilian and attempting to use the proceeds
from the sale to cover previous shortages in his store accounts.
The alleged value of the shoes was established by stipulation,
The evidence, including accused's pre-trial statement, clearly .
established every element of the offense alleged, The court's
findings of guilty are supported by the evidence (CM ETO 1302,
Splain, 4 BR (ED) 197, III Bull, JAG 189; CM BTO 1588, Mogeff;

CM ETO 3454, Thurber Jr).

b. Charge II. (Fraudulent'alteration of tally-out sheet}

It was clearly established that accused at the time. and
place alleged, after accepting for delivery to the '92nd Infantry
Division Exchange 150 pairs of shoes and a tally-out sheet
evidencing thest fact, altered the tally-out sheet before deliv-
ering the shoes by striking therefrom the item shcwing 150 pairs
of shoes and inserting thereon the words "50 pr shoes (Wright)".
He nad no authority to make such alteration. Having embezzled
100 pairs of the shoes, as stated above, accused delivered only
50 pairs, together with the altered tally-out sheet, to the 92nd .
Infantry Division Exchange, The evidence clearly warranted an
inference that accused intended to defraud the 92nd Infantry
Division Exchange by falsely representing to it by means of the
altered tally-out sheet that only 50 pairs of shoes had been
drawn when actually 190 pairs had been drawn. Had the fraud
succeeded, the 92nd Infantry Division Exchange would have been
accountable .for 1C0 more pairs of shoes than it actually received.
Under the circumstances the act of altering the tally-out sheet
was itself wrongful and the offense was properly chargeahle
under the 96th Article of WAr.

-6 -
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The findings of guilty are supported by the evidence
(CM 280840 Figcher).

: 6, The charge sheet shows that the accused is 24
years of age, He was appointed a second lieutenant on
19 April 1945. No prior service is shown,

7. The court was legally constituted and had jurisd-
“iction of the person and offenses, No errors lnjuriously
affecting the substantial rights of accused were committed
-during the trial, The Board of Review is of the opinion
that the record of trial is legally sufficient to support
the findings of guilty and the sentence,

8. Dismissal, total forfeitures and confinement at hard
labor are authorized punishments for violations of the 93rd
and .96th Articles of War, Confinement in a penitentiary
is authorized upon conviction of an officer of embezzlement
where the amounit involved exceeds $35.,00 by Article of War
42 and section 22-1202 (6376), District of Columbia Code,

Judge Advocate

Cloner ) Jtell Judge Advocate

. Judge Advocate
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Branch Office of The Judge idvocate General

with the
European Theater
APQ 887 '
CM ETO 18623
UNITED STATES ;szmmuuimsmmsm
. Ve ) Trial by GCM, convened at Heidelberg,
) Germany, 23 October, 1945. Sentence:

Private IVO B. BAILEY (34716409
3416th Quartermaster Truck

Company.

N

Dishonorable discharge, forfeiture of
allowances and confinement at hard
labor for life., United States
Penitentiary, Lewisburg, Pennsylvania.

S N N

- HOLDING by BOARD OF REVIEW NO. 1
STEVENS, DEWEY and CARROLL, Judge Advocates:

l. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2 ”Accuaed wag tried upon the following Cherge and Specification:
CHARGE: Violation of the 92nd Article of War.

Specirication' In that Private Ivo B, Bailey,
34,16th Quartermaster Truck Company, did, at
Rheydt, Germany, on or about 2 April 19145,
with malice aforethought, willfully,
deliberately, feloniously, unlawfully, and
with premeditation kill one Private Francis
Beaudoin a human being by shooting him with
a carb:.ne.

He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was taken concurring, was found guilty
the Charge and Specification. No evidence of previous convictions
was introduced. Three-fourths of the members of the court present .
at the time the vote was taken concurring, he was sentenced to be
dishonorably discharged the service, to forfeit-all allowances due

or to become due, and to be confined at hard labor, at such place asg
the reviewing authority may direct, for the term of his nstural life. .
The reviewing authority approved only so much of the finding as :
involved a finding that accused did, at the time and place alleged, k
with malice aforethought, wilfully, deliberately, feloniously and :
- unlawfully kill one Private Francis Beaudoin, a human being bg shoot~
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ing him with & carbinc, in viclation of the 92nd Article of war,
approved the sentence, designated .the United States Penitentiary,
Lewisburg, Pennaylvania, as the place of confinement, and forwarded
the record of trial for sction pursusnt to Article of Wer 50%. -

3. On 20 May 1945, accused was arraigned and brought to trial
on a charge and specification identiecal with those set forth sbove,
He was convicted and sentenced to be dishcnorably discharged the
service, to forfeit all allowances due or to become due, and to be’
confined at hard labor for the term of his natural life. In his
review and recommendation to the reviewing authority, the staff
Judge advocate noted that under the evidence as develcped at that
trial there was some suggestion, not clearly brought out, that in
shooting the deceased accused might have acted in seif defense.,
_He also pointed out that, under the circumstances surrounding thse
homicide, accused was the only witness who was in a position to. .
testify clearly with respect to this issue, Inquiry disclosed
that accused had expressed a desire to take the stand as a witness
on his own behalf but later had decided not to do so upon the advice
- of his defense counsel. ' For these ressons the staff judge advocate
recomuended that the sentence be disapproved and a rehearing ordered
so that accused might have an opportunity fully to present and develpp
his only possible line of. defense, .should he so choose.upon a second -
trial. The reviewing authority followed this recommendation and
. ordered the rehearing with which we are presently concerned, = However,
when the case came on for a rehearing, the witnesses who testified at
the prior trial were unavallable, With the express.consent of the
accused, it was stipulated that the testimony of certain witnesses
#as it appears in the record of the first trial will be read before
this court and will be received by this court as evidence in this
case” (R6). The portions of the prior record of trial so read to the
court were incorporated by reference into the record of the instant
trial. Certain further stipulations also were entered into, these
too with the express consent of the accused (R6; Pros. Ex. A S. The
prosecution's evidence, as thus introduced and constituted, was
.substantially as follows:

On 2 April 1945, accused's company was stationed in Rheydt,
Germany, and certain of its personnel, including accused, were billeted
in & building which also apparently housed the company orderly room,
mess hall and kitchen (Original Record 7,13,19,26). At about 2000
hours on that date, Technician Fifth Grade Harold K. Herd, while in ,
his room on the third floor of this building, heard the sound of voices -
emanating from the room directly beneath him on the floor below (or 7,
26), He was unable to identify the speakers from the sound of the
voices and it did not seem to him that they were zngry in tone (OR27).
A moment later, he heard the sound of two shots and,when he immediately
went out of his room in an &ttempt to learn their source, he saw accused,
who had a carbine in his hand, going down the stairs leading from the*
second ® the first floor, (OR7 »27,28). After asking accused "what
was going on®, to which he received no response, he rushed to the
second floor, entered a room the door of which was standing open and
there saw Private Francis Beaudoin (the deceased) lying on his back on
the floor (CR2). Thinking that there might be some possibility of

-ty
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rendering first aid, he felt Beaudoin's pulse and, when he found
none, immediately rushed downstairs to the first floor. There he
saw accused handling a carbine to First Lieutenant John W. Cosens
and heard him inform the 1ieutenant that he (accused) had shot
‘Beaudoin (0R9)

Lieutenant Cosens testified that on the evening of 2 April,
while he was standing in front of the company orderly room, he heard
two shots fired in rapid succession and immediately started toward
the direction from which the sound had come. As he approached the
mess hall, accused came out of the entrance holding a carbine at port
arms. Cosens held out his hand in a manner to indicate that accused
was to give him the carbine and at the same time asked him if he had
fired it. Accused surrendered the carbine with the statements, "Yes,
sir, I shot him. *.% # I shot Beaudoin" (OR13). He also stated that
he and Beaudoin had been quarreling but the officer could not discover
what the argument had been about -~ "They didn't seem to have a good
reason to have an argument, calling one another names and thatts all
‘I could get out of him at that time® (OR20), After this conversation,
Cosens went upstairs and there found Beauddin lying on the floor. He
placed accused under arrest, put a guard over the room, and sent for a
medical officer (OR13~14).

The medical officer who was called to examine Beaudoin
pronounced him dead as of 2030 hours, 2 April 1945, as the result of
"two penetrating /bullet/ wounds located about 2 inches below the base
of the skull and also a wound located in the midline at the auperior :
level of the shoulder blades® (R63 Proa. Ex.A).

' The room in which Beaudoin was found was rect&ngzl&r in shape,
approximately seven by fourteen feet, and when Beaudoin's body was
discovered it was lying at the opposite end of the room from the door
by which accused left to go downstairs (OR9-10,14). Cosens testified
that at the time the shots were fired, ®visability should have beea
% # % rather good" in the room since it was not yet quite dark when he
first entered and it did not become necessary to turn on the lights
until "later on" (OR1l4). Neither Herd nor Cosens noted any weapons .
on or near deceased's body when they examined it immediately after the
homicide occurred, nor did they note any weapons elsewhere in the room
(0R8,10,11,13,14). Cosens made a more careful search for weapons

some ten minutes later but again none were found (ORl4). The room was
not in disorder when the body was discovered and there was nothing about
its appearance to indicate that a scuffle or fight had taken place,
However, both Herd and Cosens noticed the presence of glasses and a
bottle (0R20,27). When Herd saw accused on his way downstairs .
immediately after hearing the shots, he was unable to determine from
his brief observation of him whether he had been drinking but he did
. note that when accused was talking to Lieutenant Cosens his voice was

ng trifle unnatural® (OR7). Cosens testified that when accused )
approached him with the carbine after the homicide occurred his gait
was that of a men who had been drinking and his speach was rambling

and incoherent., It was Cosens! opinlon that ®"the m&n was intoxicated"
(OR21). Deceased's body smelled of alchohol when found (OR20). :
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Neither Herd nor Cosens knew of any previous difference
of opinion or ill-will between deceased and accused (OR16,20,26)
Private Johnnie Coley, of the sume company as both accused and
deceased, testified similarly (OR29). He also testified that he
saw deceased enter the mess hall at about 1900 hours on 2 April
and that deceased was not armed at the time (OR28-29). Cosens.
testified that deceased was a Mhigh tempered individual - quick
to lose control®, that as a soldier he was 'not one to be highly
recommended” and that before the organization left the United
States he had been hospitalized on one occasion as the result of
& beating he had received in an affray. He was avoided by most
of the men in the company (OR15-16). Herd testified that

deceased was "a dangerous character in my consideration" (OR26).

On 3 April, accused was interrogated by an agent of the
Crimlnal Investigation Division and voluntarily made a statement
which was introduced into evidence by the prosecution (R7; Pros.
Exe B; OR 30-33). In his statement, accused recited that on the
afternoon of 2 April he and a member of his company named Sims
secured a bottle of whiskey and were taking it back to their billet.
En route they passed Beaudoin in front of his billet and Beaudoin
nlaughingly pulled ocut a pistol % # # and he invited Sims and I
into his billet to sample the whiskey". They went into Beaudoin's
room but left without giving him a drink and went to a room in the
building in which the company kitchen was lpcated. There they
drank some of the whiskey and when Beauddin later came to this room
accused told him '

nto get out in a joking manner and he appeared to
be angry and even though I called after him, he
left in a huff",

‘Beaudoin returned some time later and‘began arguing with accused

because of accused's previous remarks that he (Bsaudoin) was not
welcome., At about this time, accused, because he felt that the
group had been drinking too much, took the bottle of whiskey to
his own room and then returned to the romm where Beaudoin-was.
He stated

tghen I came back I had the carbine on my right

shoulder, and Beaudoin flew off the handle and

started cussing at me and made a break for his

left side. I believed he was going to pull out -

the pistol he had shown me on the street and I

was afraid to take chances with him, so I Just .

pulled my carbine and fired two shots at him.

He dropped to the floor and I stood there a few

seconds and went downstairs where I gave the

carbine to Lt Cosens of my organization"(?ros.Ex.B)

Lo The defense also read into the record of the instant trial

~ certain testimony given at the prior hearing. This testimony was
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was substantially as follows: .

Accused's company commander testified that accused had
never been a disciplinary problem and that he had always given the
impression of being a very even-tempered man, having worked in the
kitchen for eighteen months and 'never gotten into any trouble
even with the mess sergeznt". Beaudoin, on the other hand, often
had been in altercations and in one instance had been seriously
injured in a "knife fight®", He had few friends, was usually alone,
and did not get along with the other men in the company (OR22-23).
An enlisted man of the company testified that he had seen deteased
with a knife on many occasions and that he was very high-tempered
and "geemed to think everyone was against him". On one occasion,
deceased had approached witness in the barracks, threatened him, -
and later was disarmed of a knife., Witness stated that deceased
was regarded as a dangerous man - "je all watched him and he was.
very much watched and the other fellows were afraid of him®" (OR24~25).

. Accused, after having been advised of his rights as a
witness, elected to testify on his own behalf. He steted that he
had known Beaudoin for some time prior to the homicide buthad never
had any trouble with him. None the less, Beaudoin "went around as
sort of a bully «nd I would say he was a mean sort of a fellow"{R9-
10). it about 1500 hours on the afternoon of the day the homicide
occurred, he encountered a fellow soldier named Sims and, when Sims
asked him what he was doing, he replied that he was looking for a
drink, Sims said thzt he knew of a bombed-out building in which he
had located some whiskey and suggested that they get some of it.
After reaching this bullding, accused was afraid to enter and did so
only upon Sims' urging and after he had "fixed" his carbine. They
secured & bottle of some unknown beverage from the abandoned build-
ing and started to return to their cuarters. 4s they were doing so
they encountered Beaudoin who urged them to come into his billet and
drink there. They refused and Beaudoin angrily started to go into
. his billet alone., However, after walking only a short distence, he
stopped and "He was still trying to get us to come in and then he
-pulled a gun" (R10). Accused did not remember whether Beaudoin

pulled the gun from a holster, his belt or his pocket but he did
recall that he pulled the gun from his left side. In pulling the
gun, however, Beaudoin was "just joking" (R1l). It was then decided
to teke the liquor to the room of a man named Perry and Bezudoin was
invited to join accused and Sims there. Accused and Sims then
proceeded to Perry's room, where they later were joined by the first
sergeant, and all of the men had a few drinks. Beaudoin later came
to the room but accused told him, "Go away man, no one wants to be
bothered with you" (R1l2), Beaudoin became angry and left, but .
returned to the room some thirty or forty mimutes later. At this
time accused explained to him that he had been Joking when he previously
had told him to leave, and the two men then drank together, after

a time, accused felt that Beaudoin was drinking too much and so took
the bottle to his own room, leaving Bezudoin in Perry's room (R12-13).
He then decided to go to mess and, discovering he had left his helmet
in Perry's room, stopped there to get it on his way to the mess hall
(R12-13). When he entered the room, Beaudoin alone was still there.

1
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Accused expressed surprise at this and Beaudoin remarked, "what
you want to do, run me away?" Accused then started to leave the
room and, as he was doing so, Beaudoin said, "You all alike and
want to be smart with these Sergeants" to which accused replied,
"Boy, you shouldn't feel like that"., Beaudoin then said, "You
son of a bitch, I'll tear your ass out", and accused replied,

"No, you won't." Beaudoin then"reached for his gun." Accused,
who was carrying his carbine slung, with the muzzle pointing down-
ward, "pulled it and fired". He did this beczuse he thought
Beaudoin was "reaching for his gun to shoot me" (R13-14). However,
from the position in which he wuas standing at the time, he was '
unable to see whether Beaudoin had a gun or not (R13). The room
was about 25 feet long and accused was about two-thirds the length
of the room distant from Beaudoin at the time the shots were ‘fired.
He had about four or five drinks on -the afternoon in question (Rl4).

: On cross-examination, accused testified that he shot
Beaudein ‘ '

"Because he was going to shoot me., He reached for
something and I thought it was a pistol and I just
beat him to it" (R20).

On examination by the court, accused expressly admitted
that he intended to shoot Beaudoin. He stated that he “wouldn't
say /he/ was drunk® when he fired his carbine and again asserted
that he pulled the trigger "to keep him from shooting me® (R22)..
His carbine was ready to fire when he entered the room because he
had put it off safety when he went into the bombed-out building to -
get the whiskey and he did not thereafter put it back on safety.

At the time he fired, .he thought that it was necessary to do so to
.?rotect himself. He did not think at the time, he "just shot"
R23).

5. Although the reviewing authority did not approve that
portion of the ‘finding which involved a finding that accused killed
Beaud twith premeditation", under the finding as approved the
accusel none the less stands convicted of murder and the question
is whether the record of trial is legally sufficient to support a
murder conviction (CM ETO 6074, Howard; cf. CM ETO 6262, Wesley).

That accused killed Private Francis Beaudoin at the time and place

and in the manner alleged does not, under the evidence of this case,
admit of doubt. . It is also abundantly clear that the killing was
intentional. Even if accused's version of the killing is accepted

at its full value, it cannot be said that the homicide was committed
~under circumstances giving rise to a sudden passion caused by

adequate provocvation. Hence, the homicide constituted murder unless
it was excusable on the ground that accused was acting in self-defense.
The burden of proof on this issue was on the accused (CM ETC 18051, :
Sharpton). It was here shown that deceased had the reputation of

belng a hot-tempered and violént man. Accused testified that,
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immediately prior to the homicide, deceased threatened him and made

a gesture as irf reaching for a pistol. He further testified that

he believed deceased was going to shoot, feared to "take chances®
with a man of his temperment, and for these reasons "beat him to itr.
On the other hand, other evidence of record indicates that deceased
was unarmed at the time and that accused probably knew this fact.
When last seen about an hour prior to the homicide, deceased was
‘without a weapon and no wezpons were found on his body or in the room
where he met his death, iccused had been drinking with deceased for
at least a short time prior to the fatal shooting and during this
time presumedly had an opportunity to, observe whether deceased was
armed. Accused himself admitted that he did not know whether
deceased had a weapon at the time he fired upon him, Lven if it is
asswped that deceased was armed, it is not at all clear thet the
extreme steps teken by the accused were necessary for his own
protection, it_should be noted in this connection, among other things,
that accuseda haa a ready means of exit from the room had he chosen

, to employ it when deceased became abusive and made the gesture which’
accused found so suspicious. Accused was, at this time, some distance
from deceased and only a few feet from the door leading from the room.
'lo excuse a killing on the ground of self-defense upon a sudden affray,.

the killing must have been believed on reasonable
grounds by the person deing the killing to be
necessary to save his life or the lives of those

- whom he was then bound to protect or to prevent
great bodily harm to himself or them. The danger
must be believed on reasonable grounds to be
imminent, and no necessity will exist until the
person, if not in his own house, has retreated as
fzr)as he safely can® (MCM, 1928, par. 1li8a, p.
163

The resolution of these issues was primarily for the court and,
under the evidence here, we cannot say that it abused its discretion
in resolving them against the accused. It is the opinion of the
Board of Review that the record of trial is legally sufficlent to
support the court's finding that accused was guilty of murder, as
alleged (cf. CM ETO 16250, Green; CM ETO 18051, Sharpton).

6. The charge sheet shows that accused is 34 years two months
of age and was inducted 5 June 1943 to serve for the duration of the
war plus six months. No prior service is shown.

7. The court was legally constituted and had jurisdiction of
the person and offense, No errors injuriously affecting the
substantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is legally

sufficient to support the findings of guilty and the sentence.

8. The penalty for murder is death or life imprisonment as
the court-martial may direct (AW 92). Confinement in a penitentiary
is authorized upon conviction of murder by Article of jiar 42 and
sections 275 and 330, Federal Criminal Code (18 USCA 454, 567). The
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designation of the United States Penitentiary, Lewisburg,
Pennsylvania, as the place 6f confinement, is proper (Cir 229,
WD, 8 June 1944, sec. II, pars. 1b (4), 3b).

WZ 4@;«{ Judge Advocate
MW % Judge Adyocate ,

M Y %Judge Advocate
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Branch Office of The Judge Advocate Géneral .
with the
Buropean Theater
AP0 . 887
BOARD OF REVIEW Noe 1 :
. 22 DEG 1945
QM ETO 18625
UNITED STATES g SEVENTH UNITED' STATES ARMY
Ve )
) . ' '
Private First Class ARTHUR ) Trial by GCM, convened at Heidelberg,
VAIT EIPER (20124947) .and ) Germany, 31 October and 1 November
Privates BUDWIN PLACIIE,JR. ) 1945. Sentence as to VAN RIFPER and
(38375208) , and GECRGE DODSQN. ) PLACIIEs Dishonorable discharge, total
(35767234), all of 591st liedical ; forfeitures, and confirement at hard
Ambulance Company, Iotor labor for life. United States
- ' 3 Penitentiary, Lewisburg, Pernsylvania.
DODSONs Acquitted. -

HOLDING by BOARD OF HEVIEW Noe 1
STEVE!NS, DEFEY and CARROLL, Judge advocates

le The record of tnal in the case of the soldiers named above
has been examined by the Board of Review.

2 Accused were .tried Jomtly on the following Charge a*xd
specifications:

~ CHARGEs Violation of the 92nd Article of War.

Specification 13 - In that Private George Dodson, Private
Budwin Placide, Jr, and Private First Class Arthur Van
Riper, all of 591st ledical Ambulance Company, Motor,
acting jointly and in pursuance of a comuon Intent,
did, at or near taldaschaff, Germany, on or about 21 °
April 1945, forcibly and feloniously, against her will,
have carnal knovledge of Herta Heege

Specification 23 In that * * %, 4id, at Waldaschaff, -
Germany, on or ebout 21 April 1945, forcibly and
* feloniously, against her will, have carnal knowledge
" of Johanna Heege

.
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Each accused pleaded mot guilty and, three-fourths of the members
“of the court presemt at the time the vote was taken corcurring, ,
dccused Van Riper'and Placide were fourd guilty of the Charge amd -
specifications.” Accused Dodson was acquitteds No evidence of

previous conv:lctiou of either aceused was introduced. Three-
fourths of the members of the gourt present at the time the vote
.was teken comcurring,. accused Van Riper and Placide were each
.sentenced to be 'dishomorably discharged the service, to forfeit
2ll pay amd allowamces due or to become due, ard to be confired at
hard labor, at such place as the reviewd ng authority may direct,
. for the term of his patural life. The reviewing authority '

. approved “the semtences, desigmated the Umited States Penitentiary,
- lewisburg, Pempsylvania, as the place of comfirement, end forwarded
the record of trial for action pu.rsuant to Article of War 503.

3+ Before we proceed to the merits it is necessary to dispose
‘of one procedural matter.'~

on 2 October 1945, By 1st indorsement to the charge sheet,
the Commandinrg General, Seveath Army, Westerm lMilitary District,
referred this c¢ase for trial to the trial judge advocate appointed
by paragraph 4, Special Ordes Number 268, 25 September 1945.
Accused were:tried om 31 October and 1 November 1945 by a court
appointed by paragraph 23, Special Ordérs Number 281, 8 October
1945, issued by the -‘Comanding General, Seventh Army, Westérm Military
Districts These orders did not containm the usual clause withdrawing
unarraigned cases previously assigned to another court amnd referring
;jthem to the court thereby appointed, but an order dated 10 November
1945, ten days after the conclusion of the trial, does expressly
refer this case to that courte The Coammanding General who appointed -
the court approved the sentence as to both aceused who were comvicted.
Ingsmuch as it has been held that the referemce to trial is not i
jurisdictional, the reviewing authority im his action thus cured the
drregularity by his action in approving the sentence, an action that
‘was tantamount to a ratification (CM 198108 (1932), Dig. Ope JAG,
1912-40, s6¢.397 (5), pe243; .CM BTO 393, Caton and Fikes, 1 BuR. (ETO)
325, (1943), III Bull. JAG 54; QI ETO 13319, Beets and Nanney).

[

4o Evidence for the prosecutions

About 1900 hours om 21 April 1945 three colored soldiers
came to the house of Frau Rosa Heeg in Waldaschaff, Bavaria, Germany.
Apparently they were travelling in an United States Army Ambudance.
They made it kmown that they wanted eggs and when Frau Heeg gave them.
some they left (R20-21). , A few minutes later they enteted the house
of Frau Maria Friedrichs, a sister-in-law of Herr Josef Kunkel, who
was also present, They asked Frau Friedrichs "to sleep" with them
but. she refused, telling them she was merried and that there were

-2 -
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plenty of other girls in the community. The trio then forced Kunkel
{0 accompany them ard assist them imr their search for women.

. Eventually arcurd 2030 hours they returned to the Heeg home. Two

of .the soldiers went im but came out im sbout five minutes with the
.announcement that there wers no girls there, but the driver of the
auto, who had remained at the wheel, picked up a loaded carbine and all
three entered the house again (R6-11).

: In the meantime whem Frau Heeg observed the soldiers returning
to her home she told her two daughters, Herta, 22 years of age, and
Johanna, 20 years of age, to hide. She informed the two soldiers that
her daughters were not there ard they left. Soon, however, they
returned with their companioxy, who was arred, and searched the house.
They found the two girls and herded them at gunpoint into the ambulance,
with Prau Heeg and her 17-year-old som, Josef, following. TFhen Frau
Heeg attempted to get in she was pushed out, although, on the other
hend, Josef was forced to accompany his sisters. During all this time
the girls were crying and calling to their mother (R21, 23-29).

They then drove Kumkel home, told him to get out, and proceeded
to a woods on the edge of the towm (Rl4~15,4L). Blankets were spread
on the floor’ and one of the soldiers took Josef out of the auto. -
Adnother seized Herta, threw her on the floor, tore off her psnties, and
had sexual intercourse with here. She screamed, rolled around, and tried
"to hold her legs together, but the soldier overpowered her (R45,46). 1In
the meantime apother one of the soldiers seized Johenna and, despite
her struggles, pushed her to the floor and had sexual intercourse with -
her (R65~66)s After the first soldier had finished with Herta, the one
who had taken Josef outside climbed into the ambulance &2d had sexual
intercourse with her, overcoming what resistance she could offer (R47-48).
Josef vas then teken back into the auto and the trio were driven home
(R49)s & a result of this intercourse Herta became pregnant and it
wap necessary to abort the foetus (R51, 933 Prose EXe B)e

Accused Placide was identified by Frau’Heeg as the driver of
the automobile and as the soldier who was armed. In addition she made -
a rather uncertain identificatior of Van Riper: (R26,34). Placide was
identified by Herta as the armed soldier who made her brother get out
of the ambulance end as the second ome who had sexual intercourse with
- her (R41). Johanna also identified him as ore of the three soldiers
- who was present (R62). Frau Margarete Staab, who lived with the Heegs,
identified Flacide and Van Riper'as two of the three soldiers vho came
to the Heeg home and took the tvo Heeg sisters away (R76). Placide
and Van Riper were further identified by.Josef Heeg (R84-85).

In addition, there was considerable evidence as to a pretrial
identification of accused. Frau Heeg testified  that she attended an
identification parade at Augsburg on 8 June 1945 and picked out Placide
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as oe of the soldiers who had been in her house on 21 April 1945.

Herts testified to the same effect although she stated that the date was
17 or 18 June and the place Steimburg (R50-51). Frau Staab stated that
she definitely selected Van Riper at Steinburg on 8 June as one of

the men who entered the Heeg home ard that she was then a *little®
doubtful about Placide (R77). Josef testified that he twice identified
both Placide and Van Riper, once on 8 June at Steinburg and orce on 9
June at Augsburg (R89).

95« REvidence for the defenses

Accused Placide, after being advised of his rights, elected
to meke an unsworn statement (R104)e. He admitted that two agents of
the Criminal Investigation Division held & *formatior® of 23 men om
8 June and that a *"German boy® picked him out of the group. He was
then taken some distance ir a jeep to & crossroad whem they stopped
and some "ladies and mens* looked at hun.

Accused Van Riper, after similar aedvice, also elected to make
an unsworm statement (R104)., The statement was long and rambling, amd
samewhat difficult to follow ard his counsel made an explanation of it
for the court (R108). The gist of it seems to be that he was im the
- hospital until the end of April, but there are mo records showing that
because he was a member of an ambulamce platoom attached to the hospital.
Around 9 Jume he missed a formation and for that réason was taken to
Augsburg and placed in & lire~up of sevenr soldierss He was wearing
*0Ds* while the other scldiers were wearing fatigues and two 'frauleins'
picked him out- (Rth-lO6).

' Two emlisted members of the Corps of Military Police who were
guardiag accused at the trial testified that at the conclusiom of the
proceedings on the first day they were taking accused from the courtroom
and passed within four yards of Frau Staab and Josef Heeg, both of whom
had an excellent opporturity to observe accused (R9_5.99-100). Called
as witmess for the defemse Josef denied seeing accused (R96) and Frau
Staab stated that she saw omrly the backs of three negroc soldiers amd

that she did mot get @ look at their faces (R98).

6.  Accused were charged with joimtly raping each of the prosecutrices.
" This has been comsidered defective pleading oz the ground that two or
,more persoms cammot joimtly commit a sinmgle rape, but it also has beexm
'held that whem the evidemce shows comcerted actiom the joinder is mot .
prejudicial (CM ETO 10857, Welch amd Dollar; CM ETO 10871, Stovemsom and
Stuart; CM ETO 1382}, Jobmsom and:Youmg; Gf ETO 14596, Bradford et alj

CM NATO 643 (1943), CM NATO 1121 (1944), III Bull, JAG 61-62). Particularly
is this true iz view of the Federal Statutes abolishing the distinctioms '
between primcipals amd aiders and abettors (sec.332, Federal Criminal »
-Code, 18 USCA 550; CM ETO 5_0‘68. Rape and Holthus).

-4
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There can be little doubt on this record that the two
prosecutrices were raped. The forcible abductiom of these two
young womem at gumpoimt from their mother's homs, despite their
and her protests, the drivisg to & lomely spot, amd the comsummatiom
" of imtercourse over their protests and after quelling what little
resistance they dared offer are all utterly imcomsistant with
voluntary imtercourse (I ETO 4L, Hudsom, et al), and mo reasomable
persor in the position of accused could believe that there was comsent,
Neither of thess two youmg womem was required to risk death by offering
more resistance im view of .accused's willingness to enforee their -
Sexual demands ai’guapoint ‘(cfe CM.ETO 10799, Glover; CM BTO 16617.

Haynes and Yousz).

Likewise. there can be little doubt that both.accused were
properly corvicted of rape of each prosecuirixe They were. engaged
in a joiat vemture the object of which was to obtainm womem.. Both
participated ir the search and subsequert abduction of these girls -
and both were primcipals --whether in the first or second degree is
immaterial -- as to both rapes (CI{ ETO 16970, Veilleux et al). °

The:idsue as to the identity of the repists presented a:
questior of fact which was for the court to resolve (G ETO 3200, .
Price; CM ETO 3833, Smith). This is likewise true of the defemse's
- contention that there was a previous display of accused to two of the
identifying witnesses, a contention which the latter comtradicted
(CM ETO 10799, Glover). Moreover, im this comnectiom it is to be
noted that there was tonsiderable evidemce as to a pretrial
identificatior of accused, evidence which here was properly admitted
(cu ETO 3833, Smith. supraj CM ETO 6554, Hill; Qf ETO 7209, Williams;
41 ETO 16971, rley). The record is legally sufficient to sustain
the f;ndlngs of gu;lﬁy as to each accused,

7+ The charge sheet shows that accused Vam Riper is 25 years
eight months of age and was a member of the Natiomal Guard which was'
federalized 10 March 1940 for the duration of the war plus six momths.
He enlisted in the National Guard on 22 October 1939 to serve for
three years. The charge sheet shows that aceused Placide is 24 years
of age and was inducted 5 December 1942 to serve for the duration of the
war plus six morths. - No prior service is shown as to either accused.

8. The court was legally constituted and had jurisdictiom of
the persons and offemses. No errer$ imjuriously affecting the sub-
stantial rights of either accused were comritted during the trial. The
" Board of Review is of the opinion that the record of trial is legally

- sufficient as to each accused to support the findings of guilty and the
sentence8.

-
N
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. 9« The penalty for rape is death or life imprisomment as the
court-martial may direct (AW 92)e Confinement in a pemitentiary is
anthorized upoa comvictiorm of rape by article of War 42 emd sectioms
278 axd 330, Federal Crimimal Code (18 USCA 457,567).  The desigratiom
- of the Umnited States Peamitemtiary, lewisburg, Pemmsylvania, as the
place of confinement is _proper (ciro229. VD. 8 Jume 1944, sec.II,

parsdb(h). 3_)

.Tﬁdge Advogate

Judge Advo caj_:e

Jucige Advocata

-6 -
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Branch Office of The Judge Advocate General

with the
European Theater
APO 887 .
BOARD OF REVIEW NO. 1 28 DEG 1945
CM ETO 18626 - N
UNITED STATES ) UNITED STATES AIR FORCES IN EUROPE
)
Ve ) Trial by GCM, convened at Paris, France,
) 9, 10 November 1545, Sentence: Dis-
Warrant Officer Junior Grade )  honorable discharge, total forfeitures,
ARTHUR R. SMITH (We=2115441), ) confinement at hard labor for three
Headquarters and Base Services ) years, and fine of $5,000s TUnited States
Squadron, 370th Air Service ) Penitentiary, Lewisburg, Pennsylvania,
Group )

HOLDING by BCARD OF REVIEW KC. 1
STEVENS, DEWEY and CARROLL, Judge Advocates

1, The record of trisl in the case of the warrant officer named above
has been examined by the Board of Reviews

2e Accused was tried upon the following charges and specifications:
CHARGE I: Violation of the 94th Article of War,

Specification: In that Warrant Officer Junior Grade Arthur R.
Smith, Headquarters and Base Services Squadron, 370th Air
Service Group, being at the time Class "B™ Agent Finance
Officer to Major George R. Clark, Finance Department, a
disbursing officer, did, at or near Villacoublay, France,
on or about 14 September 1945, feloniously embezzle by
fraudulently converting to his own use k1,000, British
currency, of the value of approximately $4,035.,00, the
property of the United States, furnished and intended for
the military service thereof, entrusted to him, the said
Warrant Officer Junior Grade Arthur R. Smith, by the said
Ma jor George R. Clark, in his said oapaoity of disbursing
officer. .

CHARGE IIs YViolation of the 96th Article of War,

-] -
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Specification 11 In that # * % did, at or near Paris, France,
on or about 14 September 1945, wrongfully and in violation
of letter, Headquarters, European Theater of Operations,
dated 23 September 1944, file AG 121, OpGA, Subjeot:
"Prohibition Against Circulating, Importing, and Exporting
United States and British Currencies in Liberated and
Occupied Areas and Certain Transactions Involving French
Currency Except Through Official Channels™, exchange
British currency for French francs other than through
official channels, :

Specification 2: In that * % % did, at or near Chateau
Montebelo, Jouy=-en-Josas, France, on or about 15 September
1945, wrongfully and in violation of letter, Headguarters,
European Theater of Operations, dated 23 September 1944,
file AG 121, OpGA, Subject: "Prohibition Against Cirou-
lating, Importing, and Exporting United States and British
Currencies in Liberated and Ocscupied Areas and Certain
Transactions Involving French Currency Except Through
Official Channels", hold and possess United States currency
of the valus of about $13, 500.00, in a liberated territory,
to wits France,

He pleaded not guilty to Charge I and its Specifioation and guilty to

Charge II and its specifications, end was found guilty of both charges and all
specificationse No evidence of previous convictions was introduced. He was
sentenced to be dishonorably discharged the service, to forfeit all psay and
allowances due or to become due, to be confined at hard labor, at such

place as the reviewing authority may direct, for three years, and to pay to
the United States a fine of $5,000. The reviewing authority approved the
sentence, designated the United States Penitentiary, lLewisburg, Pennsylvania,
a8 the place of confinement, directed that accused be confined in the Loire
Disciplinary Training Center, Le Mans, Sarthe, France, pending further orders,
and forwarded the record of trial for action pursuant to Article of War 50%.

3e Evidence for the prosscution is substantially as follows:

) About 10 August 1945, accused was temporarily in charge of the
Army finance seotion at Le Bourget, France (R56)e On 5 September, he was
duly appointed "Class B Agent™ finance officer* to Major George R. Clark,
Finance Department, Accounting Finance Disbursing Officer with the 33lat
Station Complement, Station AAF-3922, Paris (R34-35; Pros.Ex.3)s Pursuant
to his appointment, accused performed his duties as such agent, which con~
sisted of the operation of an exchange booth in the alr transportation station
terminal at Villacoublay, France, for the exchanging of various foreign cur=
rencies, property of the United States Treasury, for "transient personnel®
(R365,37)e Prior to this time he performed virtually the same functions as
assistant to an officer at the terminal finsnce office, but on 6 September the
exchange section was separated from the remainder of the office (R44). ‘

Major Clark testified that as finance officer he had control over
*See paragraph 3a(2), Army Regulations 35-320, WD, 6 February 1945,
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acoused as his agent (R34), who in turn had several enlisted men working uander
his supervision as cashiers (R44)., It was the practice for witness to deliver
to acocused from time to time currencies required by him in the operation of the
exchange booth and for accused to return to witness from time to time currencies
of various types which were .surplus in his exchange operations (R35)es Accused
was not required to pay witness money on any certain date and, regardless of
the type of currency he had received, his accountability to witness was measured
solely in French francas, Accused might receive currencies not exceeding the
authoriged limit from witness and return currencies to him at such times and in
such amounts as he (accused) in his judgment deemed appropriate (R45-46), It
was the practice, in accordance with "regulations", when money from a safe was
in official transit to leave in the safe a written notation of the amount in
transit (R50-51,53)s Warrant officers assigned to the Finance Dspartment were
supposed to be familiar with finance regulations and operations. The agent
officer was permitted to deliver to his cashiers each day certain amounts of
money, for which they accounted to him at the close of business on that day.

A written receipt was used for each transfer (R52=-54),.

During the period from 6 to 14 September 1945, the.following trans-
fers of currency occurred between Major Clark and accused (R36-37; Pros.Exs.
447, incle)s : ‘ ‘

ae From Major Clark to accused, represented by War Department,
Finance Department Forms Noes 45, "Funds lntrusted to Agent™, signed by Major
Clark (Pros¢Exs4), and No. 45-4, "Receipt for Trust Funds", signed by accused
(Pros«Exs5)s

Exhibit No. Date (1945) Amount
(Pros.Exs.4d,6d) 6 September 15,000 4 3,568,700 francs or 4,568,700 francs
(Pros«Exsed4c,50) 9 September k5,C00 ‘ or 1,000,000 francs
(ProssExs.4b,6b))12 September k10,000 or 2,000,000 franos
(Pros,Exs.4a,5a) 14 September k5,000 ) or 1,000,000 franocs
" Total 8,568,700 francs;

be From accused back to Major Clark, represented by War Department,
Office Chief of Finance Forms Nos 45-B, "Return of Funds and Statement of
Balance”, signed by accused (Pros.Exe6), and Ko. 45-C, "Acknowledzment of
Return of Funds and Statement of Balance", signed by Major Clark (Pros.Exe7):

Exhibit No, Date (1945) Amount

(Pros.Exs«6c,7c) 11 September ) 1,393,794 francs
(ProsExs.6b,7b) 12 September , 762,924 francs
(Pros.Exs«6a,7a) 14 September 802,172 francs
’ Total 2,958,890 francse

This left the balance on hand with accused on 14 September as follows:

Amount received 8,568,700 francs
lLess amount returned - 2,958,890 francs

Balance 5,609,810 frencs.
-3-
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During this period, no other money was delivered by Major Clark to accusad
as Class B agent (R36) or by himto Major Clark (R37). '

, On 14 September, accused tslephoned Staff Sergeant Chester Franz,
one of his ocashiers, to whom he had two or three weeks previously mentioned
exchanging English pounds, that he wished to meet him at the Cpera in Paris
(R56,61-62)s The cashier reported the call to superior authority and was
directed by an agent of the Criminal Investigation Division to keep the appoint-
nment in spite of Frang! reluctance (R31,59,62) and to introduce accused to a
certain Frenchman., The agent then arranged with another agent and a French
police inspector to be on hand for the meeting (R31). When accused met Franz
-near the Opera he stated he had in his pocket 1,000 English pounds, whioch he
wished to exchange for (French) francs (R57). They thereupon proceeded to the
San Sebastian Caf'e, where Frang introduced accused to a Monsieur Thune (r58),
who offered 330 francs per pound to accused through Franz (R60)s The three
went to a washroom in the rear of the building (R11,14,61). Thune left the
" room (R61) and when accused emerged from a telephone booth in the room one
of the agents identified himself to him (R12,17), whereupon accused turned
pale, "became upset” and said he would "tell everything" (R13,27). Subse-
quently at Seine Section Headquarters a packet of English pounds serially
numbered with a paper on top thereof stating "British pounds sterling and
Bank of England" and some French francs were found upon accused's person (R20)s
After being warned as to his rights, acoused signed a statement showing the
agent's receipt from him of 500 one-pound British Sterling notes, serially
numbered (this portion of the statement was typed by accused), and 120,000
francs (this portion was written in ink by the agent) (R20-22,23,25; ProssExel)e
The court took Judicial notice of Circular 364, WD, 8 September 1944, Sece. V,
pare 14, showing the rate of exchange of the British pound as $4.035,

On 19 September, the agent telephoned Major'Clark that accused was
in arrest (R52) and advised him to take such action as was necessary to pro=
tect his interests (R48). Accordingly, the officer went to accused's station
at Villacoublay and made an audit or physical inventory of the various ocur=
rencies in accused's safe (R38,42-43), entrance to which he gained by means
of keys turned over to him by the agent (R50). He found an amownt of cash
equivalent to 5,412,556 franocs (R44) which, subtracted from the balance begween
the amount accused had received and the amount he had returned, or 5,609,810
francs, left a physical shortage of currency equivalent to 197,254 franos
(R42-44). The addition of & normal gain from currency conversions of 2,500
francs would bring the shortage to 199,764 francs (R42-43), Accused was the
only person who had access to the safe (R47,53)s Major Clark never made a
demand upon him to pay the amount due, but received 1,000 pounds in English
ocurrency, "reputed to be taken from "accused's person, from the commanding
officer of aocused's squadron. Major Clark did not know whether this was the
" money which had besn in the safe (R49), '

R On 15 September at his billet at Villacoublay, accused, in the

.presence of the agents, removed from his foot locker 135 100-dollar bills in
United States currency, which he surrendered to them (R14-15,24-25), together
with & written statement of surrender, signed by himself (R24-25; ProseExe2)e

- 4 L
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4, Evidence for the defense is substantially as follows:

A finance officer familiar with operations in accused's office at
Villacoublay and who succeeded to his functions there (R64), testified that
irrespective of the nature of the currencies received by the Class B agent
from Major Clark, the agent's accountability to him wes only infrancs and no
certain type of currency was required to be returned to Major Clark (R66-67).
To witness® knowledge, it was the agent's respomsibility how and where he
kept the money, but he was under duty to pay Major Clark upon his demand
the balance due (R68). The cash book showing transactions in the Villacoublay
office (R66) showed that Smith owed Major Clark on 14 September, 5,411,982
francs, and on 15 September, 5,509,810 francs, The last figure represented
the exaot difference between the amounts received from and returned to Major
Clark from 6-14 September and hence accused's exact accountability (see supra)
(R69). Agents were not permitted to use such funds persocnally but otherwise
could do as they wished with them (R70). When witness returned money to Magor
Clark he laft no record in the safe to indicate the location of such money R71)s

Testimbny was stipulated to the effect that accused's reputation,
in his home community and in his military organization, for honesty, truth and
veracity was excellent (R74), :

After en explanation of his rights, accused elected to be sworn as
a witness on his own behalf (R75-76)., He testified concerning his civilian
background and history and that he was in the military service for five years
and one monthe. Most of his work in the Army was in the finance department -
(R77-78), but he never attended an Army finance school (R79)., His classifi-
cation was "Fiscal Administrative™ and he was familiar only with those regu-
lations he had occasion to uses = those which finance officers usually have
(R79-80), He never before had legal difficulties either in civilian life or
in the Army (R79).

5. Cﬁarge Il and specifications:

Acoused's pleas of guilty to this Charge and its specifiocations
(wrongfully and in violation of the pertinent theater directive exchanging
British currency for French francs other than through official channels,
Specifiocation 1; and wrongfully and in violation of the pertinent theater
directive holding and possessing $13,600 in United States currency in France,
Specification 2) were adequately corroborated by the evidence, and the finde
ings of guilty are supported by the record (Specification 13 Cf, CM ETO
7553, Besdine and Schnurr; CM ETO 10418, Blacker; Specification 21 Cf.

CK ETO 18335, Shermer), -

6. Charge I and Specificationt

The Specification of Charge I, to which he pleaded not guilty, alleges
in effect that accused, a Class B Agent Finance Officer to a disbursing officer,
embezzled 1,000 British pounds, property of the United States, furnished and
intended for the military service thereof, intrusted to him by said disbursing

s
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officer in his capacity as such, in violation of Article of War 94,

The evidence establishes that accused was intrusted with 25,000
British pounds from 6-14 September 1945, 5,000 of which were intrusted to
him on the lattsr date, by the disbursing finance officer to whom he was
‘responsible as a Class B Agent officer, This currency wasso intrusted for
the purpose of converting other types of ocurrencies for transient personnel
at an Army finance office and the conolusion is inescapable that this property
of the United States was furnished end intended for the military service thereof
(Cfe CM ETO 1538, Rhodes)s The physical shortage in the cash intrusted to
accused, discovered by his principal on examining aocused's safe to which he
alone had access, on 19 September after notification that accused was in
arrest, in the absence of ciroumstances indicating a legitimate explanation of
such shortage, and particularly in view of the requirement of Army Regulations
36-320, WD, 5 February 1945, par. 8a, that public funds in the possession of an
agent officer while in his possesssion must be kept in an office safe whenever °
practicable, raised a presumption that accused had converted an smount approx=
imately equivalent to 1,000 British pounds (CM ETO 1302, Splain; and authorities
therein cited)s His admission to Franz on 14 Septsmber that he had on his
person 1,000 English pounds which he wished to exchange for francs, his plea
of guilty to the oharge of wrongfully exchanging pounds for francs (Specifica-
tion 1, Charge II) and the evidence corroborative thereof, and the discovery
upon his person shortly after such exchange of 500 British pounds, denominated as
such on an attached slip of paper and serially numbered together with 120,000
francs, corroborated this presumption. Moreover, they fully Jjustified the
inference that what he converted was 1,000 of the British pounds intrusted to
him for official military purposes and that the conversion was to his own use
for the purposs of private gain, The fact that accused’s books on 15 September
.oorrectly reflected his full socountability to his principal and the facts,
.. 1f they be asuch, that he intended merely to borrow the British currenocy end
* later repay it and did cause it to be repaid constitute no defense (CM ETO
1302, Splain, and authorities therein cited). Furthermore, the court was
warranted in inferring a wrongful intent. from the evidence of his hysterical
announcement to the agents when apprehended after the wrongful exchange that
he would "tell everything". The court properly took Jjudicial notice of the
dollar value of the British pownd (Cfe CM ETO 12543, Marshall; CM ETO 11646,
Clarke), His guilt of embezzlement as alleged was adequately established
by substantial evidence (CM ETO 1302, Splain; CM ETO 1638, Rhodes; CM ETO
2535, Utermoehlen, and authorities therein cited)e T

7 In addition to dishonorable discharge, total forfeitures and con-
finement at hard labor for three years, accused was sentenced to pay to the
United States a fine of $5,000, Such punishment properly may be attributed -
to his conviection of a violation of Article of War 94 (Cf. CM ETO 11072,
CoRRerman) and peed not be attributed to his other convictions as would be
_required in the case of an enlisted man in a similar situation (see CM ETO
11936, Tharpe et al), because the table of maximum punishments (MCM, 1928,
pare 1040, pp. 97-101) does not apply to a warrant officer (Ibid., par. 104a,
pe 95; CM ETO 1302,Sglain). Co
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8o The charge sheet shows that accused is 26 years seven months of age,
enlisted 11 October 1940, and was appointed warrant officer 22 Jeanuary 1943,
He had no prior service,

9+ The court was legally constituted and had jurisdiction of the person

" and offenses. No errors injuriously affecting the substantial rights of accused
were comuitted during the trial., The Board of Review is of the opinion that
the record of trial is legally sufficlent to support the findings of guilty

and the sentence,

10, Confinement in a penitentiary is authorized upon conviction of
embezzlement of property of the United States furnished or to be used for the
military service by Article of War 42 and section 36, Federal Criminal Code
(18 Usca 87)(Ses CM ETO 1764, Jones and Mundy), The designation of the
United States Penitentiary, Lewisburg, Pennsylvania, as the place of confine-
ment is proper (Cir. 229, WD, 8 Jnne 1944, sece II, pars. 1b(4), 3b)s

‘ ééﬂﬂ 2({, m ; Judge Advoocate

Judge Advooate

s
g

Judge Advoocate
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War Department, Branch Office of The Judge Advocate General with the
European Theater. 2 8 DEG 1945 © TOs Commanding
General, United States Air Forces in Europe, APO 633, U.S. Army.

1, In the case of Warrant Officer Junior Grade ARTHUR R. SMITH
(W-2115441), Headquarters and Base Services Squadron, 370th Air Ser-
vice Group, attention is invited to the foregoing holding by the
Board of Review that the record of trial is legally sufficient to support
the findings of guilty and the sentence, which holding is hereby approved.
Under the provisions of Article of War 50%, you now have authority te
order execution of the sentence.

~ 24 The imposition of a fine in the instant ocase is legally sustain-
able. However, the form of the sentence exhibits proof that the court -
did not wunderstand the function of a fine as part of a court-martial
sentence, A court-martial has no civil jurisdiction. It is thereforq
not authorized to pass upon civil liability of an accuseds A fine.is a
form of punishment and is not intended to effect restitution. There :
should always be included in a sentence which imposes & fine a provision
for further imprisomment in event of failure to pay the fine. The '
sentence in the instent case does not provide for such additional imprison-
ment., A8 & consequence the fine can only be collected (in the absence of
voluntary payment by an accused) by an action in the civil courts prosecuted
by the Department of Justice., TWhen a fine is paid it must be covered into
theFederal Treasury as it is the property of the United States, There is
no authority to use it to cover a deficit in the fumd from which money was
stolen or embezzled by an accusede Serious complications may well result
from such practice.

In the instent case the funds discovered on accusedt!s person (500
British pounds and 120,000 francs) were probably property of the United
States.s The British currency had probably been taken directly from the
"exchange" funds; the French francs were probsbly the proceeds of other
British currency teken from the "exchange™ funds. If such facts be
- established the return of this money to the "exchange" fund would be proper,
- and accused could not use these funds to pay his fine as they were not his
property. The record shows that k1,000 British currency were returned to
the "exchange" fund and that it was "reputed to be taken from the person of
Mro. Smith" (R49). However, there is no evidence as to the re-conversion

= of the 120,000 francs to British pounds and the record is therefore obscure
“.'in this respects Suffice it to state that if the B1,000 returned to the

‘Mexchange" fund represented the stolen property, its return did not constitute
payment of the fine.

Insofar as shown by the preseht record the sum of $13,500 American

\: currency was property of accused, He is entitled t¢ its return and may use

¥ it to pay his fine if he elects. However, courts-martial have no authority
to issue writs of execution and thereby effect a levy on these funds- for the
payment of the flne. '

]l o
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3¢ TWhen coples of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
.this indorsement., The file number of the record in this office is Ci
ETO 18626+ For convenience of reference, please place that number
in brackets at the end of the order: (CM ETO 18626).

LY

: Cplonel, JAGD,
Assistant Judge Advocate General
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Branch Office of The Judge Advoocate General

with the
Euraopean Theater
APO 887
BCARD OF REVIEW NO. § . 21 DEC ‘:Qi:
CM ETO 18629 '
UNITED STATES ’ g 102KD INFANTRY DIVISION
Ve ) Trial by GCM, convened at Bayreuth,
) Bayreuth, Bavarie, Germany, 19 November
Private MIKE FEDORNAK (33014369), ) 1946, Sentence: Dishonorable discharge
Battery B, 885th Antiaireraft ) (suspended), total forfeitures and con-
Artillery Automatioc Weapons ) finement at hard labor for two yearse
Battalion ) Leire Disciplinary Training Center, Le -
)} Mans, Franoce,

OPINION by BOARD OF REVIEW NO. §
HILL, VOLLERTSEN and JULIAN, Judge Advocates

l. The record of trial in the case of the soldier named above has been
examined in the Branch Office of The Judge Advocate General with the European
Theater and there found legally insufficient to support the findings and the
sentence. The record of trial has been examined by the Board of Review, and
the Board sutmits this, its opinion, to the Assistant Judge Advocate General
in charge of said Branch Office,

2. Accuséd was tried upon the following Charge and Specification:
CHARGE: Violation of the 6lst Article of Ware |

Specifications In that Private Mike Fedornak, Battery
"B", Eight Hundred and FNinety Fifth Antiaircraft
Artillery Automatic Weapons Battalion, did, without
proper leave, absent himself fram his organization

‘ at Ulm, Germany, from about 1900 hours 27 April
1945, to about 9 July 1945,

He pleaded not guilty and was found guilty of the Charge and Specification.
Evidence was introduced of three previous convictions, one by sumary court
for absence without leave for about 98 days, another by special court-martial
for a similar absence for about 16 days, both in violation of Article of War
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61, and the third by sumary court for entering an off-limits area and being
drunk in uniform in a public place in Algeria in violation of Article of War
96, He was sentenced to be dishonorably discharged the service, to forfeit
all pay and allowances due or to became due and to be confined at hard labor,
at such place as the reviewing authority may direct, for two yearse. The
reviewing authority approved the sentence, but suspended that portion thereof
adjudging dishonorable discharge until the soldier's réleaae from confinement,
and designated the Loire Disciplinary Training Center, Le Mans, France, as the
place of confinement, e

The result of the trial was promulgated in General Court-Martial
Orders No. 79, Headquarters 102nd Infantry Division, dated 30 November 19456

3¢ In this case there was complete failure of proof as to the fact that
accused absented himself as allegeds The date of initial abasence alleged in
the Specificaticn is 27 April 1945, The only proof offered by the prosecution
to show acoused’s unauthorized absence from his organization was the Battery
B morning report (extract copy) (R8, Pros.Ex.A). This morning report was
undated, except that it describes the absence "as of the 27th" thereby indi-
cating that the report itself was made on a later date. It does not show
the month or the year of the occurrence of the act which it purports to record,
nor does it show the place of the absence., The date of authentification is
28 April 1945. The location of the reporting wnit on the unknown date when
the morning report was sutmitted is shown by the exhibit to have been Ulm,
Germanye All that can be said with certainty, therefore, is that asccused
ebsented himself .on the 27th day of some month, prior to 28 April. In CM ETO
9204, Simmers, accused was charged with 1th desertion, predicated upon an initial
absence alleged to have cocurred on 3 October 1944, An undated morning report
was held by the Board of Review in that case to have no probative value,
although the extract copy thereof was authenticated on 3 Ooctober 1944, In
CM ETO 9839, Wells, a case similar to the foregoing, the Board of Review
reached the same conclusion. The fact that in the present case the date of
& month is given in the morning report entry does not strengthen the proof
‘and establish the date of accused's absence. There is a difference between

"speculating™ evidence into & reconciliation with a specification, and

finding in the record definite avidence whioh immaterially varies from a
specification, It oan only be said that the evidence in this case does not
show the date of acoused's initial absence, which was the characteristio and
fatal defect in the cited authorities.

‘ The instant cease is in no wise similar to CM ETO 16936, Kempain,
where the morning report showed the absence to have ocourred at Metz on a

given date in December 1945. S8ince December 1945 had not arrived by the

time of the trial and since December- 1944 was  coincident with the presence

of American troops in Metz, and furkher er since "the parties apparently

attempted to correct the erper by stipulation”, the Board of Review held

1945 to be a typographical error which when corrected gave specific proof .

as to the day of the month, the month, and the year of the offense, .As

stated, in the present case the morning report fails to show the date or

place of acoused's alleged initial absence, which according to ocited authorities
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Nor is there any competent evidence to show accused's unajthorized
absence at any time during the period alleged in the Specification. Prose-
oution's Exhibit € (R10) is obviously hearsay and incompetent. It is an
entry in the morning report of accused's battery which is based on information
received from another organization. The only other evidence is a stipulation
(r8; Pros.Ex.B) that accused entered the clearing station of another organ-
ization on 9 July 1945. While this showed an absence by accused from Battery
B on that day, there is involved therein no admission that accused was absent
from his proper organization without authority on that day,

4, It does not appear either from the charge sheet or the record
that the Charge was ever served on the accused. It is unnecessary to discuss
the question of due process raised by this irregularity in view of the opinion
herein expressed that the evidence adduced by the prosecution was legally
insufficient to support the findings of guilty.

b6e TFor the reasons above assigned, the Board of Review is'ofPthe
- opinion that the reccrd of trial is legally insufficient to support the
findings of guilty and the sentence,

Judgo Advooate

/12/722824222%m/ Judge Advocate

LR Pore s, 444éz4¢¢4_/ Judge Advocate

7
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War Department, Branch Office of The Judge Advocate General with the
European Theater, 21 DEG 1945 -T0: Commanding
General, United States Forces, European Theater (Main), APO 767,

Us Se Army. . ' .

» 1, Herewith transmitted for your action under Artiole of War
503 as amended by the Act of 20 August 1937 (50 Stat. 7243 10 USC 1522)
and as further amended by the Act of 1 August 1942 (66 Stat. 732; 10
USC 1522), is the record of trial in the case of Private MIKE FEDCRNAK.
(33014359), Battery B, 8965th Antiaircraft Artillery, Automatic Weapons
Battal ione ‘ ' : .

2¢ I concur in the opinion of the Board of Review and for the
reasons stated therein, recommend that the findings of gullty and the
sentence be vacated, and that all rights, privileges and property of
which he had been deprived by virtue of said findings and sentence so
vecated be restoreds

3¢ Inclosed is a form of action designed to ocarry into effect
the recommendation hereinbefore made. Also inclosed is a draft GCHO
for use in promulgating the proposed actione Please return the record
of trial with reguired copies of GCMO.

B 1o

& B Aolonel, JASD, -
O Ac¥ing Assistant Judge Advooate Generale

Inocl 3 = Draft GCMO W

( Findings and sentence vacated. GCMO 41, USFET, 18 Jan 1946), -
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Branch Office of The Judge Advooate General ¢
with the
e Eurdpean Theater
APO 887
BOARD OF REVIEW NO, 6 o 21 DEC 1945
CM ETO 18630
U K ITED STATES ; 1ST ARMORED DIVISION
: Ve ) Trial by GCM, convened at APO 251,
) U. S. Army, 21 November 1945, Sontence:
Private RAYMOND G. ADAMCZYK ) Dishonorable discharge, total forfeitures
(33036976), Battery C, 68th ) and confinement at hard labor for two '
Armored Field Artillery ) years., Eastern Braunch, United States
Battalion ) Disoiplinary Barracks, Greenhaven, New
)  Yorke

HOLDING by BOARD OF REVIEW NO. 6
HILL, VOLLERTSEN and JULIAN, Judge Advocates

1. The record of trial in the case of the soldier named above has been
examined by the Board of Review and found legally insufficient to support
the findings of guilty and the sentence,

2¢ The accused, a member of Battery C, 68th Armored Field Artillery
Battalion, was charged with being absent without leave from his station at
Bishopsheim, Germany, from about 1 September to about 26 September 1946,
The evidence introduced by the prosecution insofar as pertinent to this dis-
cussion includes a special order (Pros.Ex,1) of the 3rd Armored Division dated
25 August 1945, transferring acoused to the 68th Armored Field Artillery
Battalion of the lst Armored Division, a special order (Pros.Ex.2) of the
68th Armored Field Artillery Battalion dated 1 September 1945 stating that
accused had reported at Battalion headquarters and assigning him to Battery
C, and an extract copy (Pros.Ex.3) of a morning report of Battery C dated
23 October 1945, correcting a morning report entry of that organization of
7 September 1945, showing accused as assigned, not yet joined "(AWOL)" from
the 3rd Armored Division. Oral testimony introduced by the prosecution showed
= that accused had never joined Battery C at any time.during the alleged absences

3« The evidence introduced fails to satisfy the requirement of proof

in this cases There is nothing to show that accused had left the Battalion
headquarters to join Battery C or that he had knowledge of the order assigning
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him to Battery C. The documentary evidence presented was not sufficient
proof of the offense that accused was absent without leave from an organ-
ization where he had a known duty to be, The failure to prove that accused
knew he must report to Battery C was fatal error (CM ETO 11356, Crebessa;

" CM ETO 11518, Rosati; CM ETO 13665, Slominski).

This case is distinguished from CM ETQ 11306, Pouche, wherein
a shipment order was received in evidence showing accused to be a member -
"of the shipment packet that arrived at a Replacement Depote The Board of
Review considered the shipment order an official record, kept in due
courge of business, and oral testimony showed that if accused had not
departed from his original station a line would have been drawn through
his name., The Board of Review held this to be sufficient wvidence to show *
that aoccused had departed from his original station to his hew organization,
There is no evidence whatsoever, in the instant case, to show that accused
departed from Battalion headquarters to Battery C or that he krdew he should
Join Battery C. :

The evidence in this case fails to sustain the findings of guilty
on s8till another grounds. Although the extract copy of the morning report
received in evidence indicates that the original morning report was signed by
the company commander, the testimony of the company ccmmander (R9-10) clearly
negatives that faot. When the officer admitted that the original was not
signed the President erroneously admitted the extract in evidence with the
statement that "It is not necessary that all three copies of the morming
report be signed by the company commander",

Mo}ning report forms are prepared in sets, each set containing
an original, duplicate original and triplicate original (AR 345-400, pare
1d). : .

"dorning reports will be signed by the commanding
officer of the reporting unit, or by an officer
designated by the commanding officer. The name,
grade, and arm of service will be typed or other-
wise printed in the boxes provided. The full

name of authenticating officer, first name, middle
initial, and last name will be signed in ink or
indelible pencil in the proper box. If more

than one set of forms sre required, only the

first set of forms will bear a signature or carbon
impresgion thereof,

~ *sExtract ocopies of the morning report may be
prepared from the first original, duplicate original,

! or triplicate original of the morning report * # »"
- (AR 345-400 pars. 43a and 43b, 3 January 1945).

g
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It is apparent from the foregoing that the original morning
report must be signed and an extract copy prepared from an unsigned original

is of no evidentiary value.
’ e
Judge Advocate

Q/M / 5 L/ _~., . Judge Advocate

Wd@ Advocate

-3
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- ‘1st Ind.

War Department, Branch Ofgice of The Judge Advocate General with the
European Theater. 21 B(V‘7qé TO: Commanding
General, lst Armored Dlvislon, APO"251, U, S. Army..

. 1. In the case of Private RAYMOND G. ADAMCZYK (33036976), Battery

C, 68th Armored Field Artillery Battalion, attention is invited to the
foregoing holding by the Board of Review that the record of trial is legally
insufficient to support the findings of guilty and-sentence, which holding
is hereby approved.‘

2¢ The findings and sentence are therefore vacated and tbe reoord
is tranmsmitted herewlth under the provisions of Article of War 505 for '
rehearing or such other action as may be deemed propere

3. TWhen copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding end this indorsement,
The file nunber of the record in this office is CM ETO 18630 For con=-
venience of rqﬁsrqnoe,\please place that number in brackets at the end of
the orders M ET

FRANKLIN RITER,
Colonel, JAGD
Aeting Assistant Judge Advocate Genersal,

' RESTRICTED
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Branch Office of The Judge Advocate General
with the
Buropean Theater
APQ 007
BOARD OF REVIEW KC. 1 SMN1946
CM ET0 18635 °
‘ UNITED STATES ) IELTA BASE SECTION, THEATER SkRVICE
N ) 'FORCES, EUROPEAN THEATER
v ) g : :

‘ ) Trial by GCM, convened at Marseille,
Private First Class L. E. )} France, 30 October 19,5. Sentence:
BRANDY (38522439), 4134th ) Dishonorable discharge, total forfeitures

" Quartermaster Service ) eand confinement at hard labor for life.
Company (formerly of ) United States Penitentiary, lewisburg,

" 3113th Quartermaster ) Pennsylvania.

Service Company )
)

HOLDING by BOARD OF REVIEW NO. 1
STEVENS, DEWEY and CARROLL, Judge Advocates

1. The record of trial in the case of the soldier na.ed above has
been examined by the Board of Review. '

2.  Aaccused wus tried upou the following Charge and Specification:
. CHARGE: Violation of the 92nd Article of War.

Specification; In that Pfc. L. E. Brandy 38522439, 4134th
Quartermaster Service Company, then a member ot the 3113th
Quartermester Scrvice Company, did, at or near Marseille,
Frauce, ou or avout 6 July 1945, with malice aforethought,
willfully, deliberately, feloniocusly, unlawfully and with
premeditation kill Pf¢ Robert J. Larson and Pfc Earl Pichette,
both human beings, by shooting them with & weapon, to wit,

a carbine.

He® pleaded not guilty and, two-thirds of the members of the court present
at the time the vote was taken concurring, was found guilty of the Charge
and Specification. No evideuce of previous convictions was introduced.

=]~
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Three-fourths of the memvers of the court preseut at the time the vote

was taken concurring, he was sentenced to be dishoworavly discharged the
scrvice, to forieit all pay and allowuuces due or vo becoae due, and to be
comiined at nard lavor, at suca place =8 the reviewing authority may direct,
for the term or his natural lire. The reviewiug autnority approved the
seutence, desiguated toe (hited States Penitentiary, Lewisburg, Peunsylvania,
as the place of coufiueseat, and forwardea the record of trial for action
pursuant to Article of War 504.

3+ The evidence for tne prosecution may be summarized as follows;

On the eveuing of 6 July 1945, personnel of various units statiuned
near kiarseille, France, were present at the Delta Base Sectiou parking lot in
that city awa.tiug the departure of transporta.ion to their respective units
arter havirg beeu iu Marseille on pass. Certain of the men were loiteriig
near the *pess trucks*' which were to take them to their organizations wnile
others alread., had mouuted the vehicles (®4,10,17,18; Pros. Ex.l). At about
2330 how's, shortly before tne trucks were scheduled to depart, a scurfle or
*fres-for-all? flared up petween certain white and colo.ed soldiers presumably
as tne result of the retuszl of the former to give a colored soldier a ride to
his unit (R8,9,18,52)« The colored soldiers apparently were outnumbered and
eirtaer ret.red or were driven veck to the far end of the parsin. lot (R9,20,
31,32). Priva.es First Class Roovert J. larsou and Earl Pichette (the two
deceased), who previously had mounted the truck from their oxganization to
await its departure, took no part in this affray (R13,29,41). Shortly
arter the colored soldiers retreuted to the far end of the parking lot, rocks
were thrown, aud the men from tue unit of wnich the deceased were members
decided to leave verore further trouble developed. The men who had not
previously mounted tae truck did so aud the draver s.arted to pull away
frou tue area (H10,19,40). A48 he was doiug so, some four to six shots were
deard "from somewheres in the back where the trucks had been® (R53).  Aluost
inmediately tanereafter iy was discovered that ooth of the deceased, as well as
certaiu otuers iu tne departing truck, naa been wounded (R11,43,44). Certain
of the men who had beeu wounded, including Pichette and Larscn, were placed in a
passiug military police truck and takeu to a hospital (R43). ©Pichette was
dead upon arrival as tne result of a gunshot wound of the léi't chest which
produced a massive hemorrhage 1o both pleural cavities and Larsou died shortly
a.ter arrival at the nospital es ths resuit of a gunsauot wound perforatiug
his head (R?s-?b; Pros. Exe. 2.3)-

Private Edwan Alexander, of accused's former company, testified that
on tue eveniug of 6 July be was acting as guard of the pass truck from that
uuit and as such was armed with e carbioe wuich had seven roundgof ammunition
in tone magazise (R55-56). Although on guard, he lert the parxing lot at about
2200 nours wheu anotuer memuver of the company volunteered to take over his
duties. VWheu he departed, he left his carbine, which was still loaded, in the
cab of the truck under the care of the supstitute guard (R57-55). When he ‘
returned at bout 2400 hours, he asked for his carbine but it wes then apparently
iy the possession of a man neamed Bell who was at that time in the back of the
truck. He did not see the weapon again until some time laver just before it
was delivered to the military police. At this time some rounds were still
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in the magazine out the witness did not know their exact numver (R58-60).

Private First Class Lawrence Jeter, also of accused's former company,
testified tnet ae was on pass in Marseille on 6 July and returned to tuae
parking lot tnat evening ‘'where he mounted his unit's pass truck to ewait its
departure. After he had been therse for sowe time, it was repcrted to him
tuat a fight was in progress and upon learuing this he dismounted from the
truck. : Wheu he did so, he saw accused standing in the middle of tae parking
lot near an eiectric light pole firing a carbine in the general direction of
a truck which was pulling out or the parking area (R62-64; Pros. Ex. 1). 4
few moments later, he saw accused walk over and place the weapon in his unit's
pass vruck (Ro9-70). Jeter then went over aud stood by the truck dut, upon
receiving a report that a colored soldier was lying in the street, went to
the locut.on specified to see iir he could reuder assistance. % found the
soldier to be a friend of his nemed Caunon and, as the latter was injured,
helped him up and a few minutes leter accompanied him to a dispensary (R65-66,
13). o

On cross-exemination, defense counsel attempted to impeach Jeter oy
showing tnat, during gquestioning prior to trial, he first had said that Carnon
was the man who hed fired the shots aud changed his story to identify accused
a8 the man in question only after his iuterrogators had pointed out tg him that
Ca-non was lying on the ground injured at the time the shots we.e fired. The
defense also wrought out that at the time this questioning toox place Jeter
himself was under suspicion as the result or information given by accused that
it wus he (Jeter) who had fired the shots. Jeter admitted tnis but also stated
that he had not meant that Caunon had fired the shots by the answer to which
defei:se counsel referred and explained that his answer had been misunaerstood
vy his interrogators (R60-69).

Jeter's statement that accused put a carbine in the back of his unit's
Pass truck shortly after the faring of the shots was corroborated by the test-
imony of two additional witnesses from thut uuit. One of these witnesses
testified that he had been asleep in the back of the vehicle, that he was

.awakeued py the souud of shots and that avout four or five minutes later
sometaing *lended iu the truck® (R60)s When this happened he looked up to
see accused going arouud the left side of the vehicle. He saw no one else
near by at the time. He then saw a carbine on the floor of the truck and,
upon pleking it up, fouud tnat the barrel w:s still warm (R/9+82). The
other witness testified tnat he actually saw accused pluce a carbine in the
truck shortly after the shooting took piace (RS6-88),

. There was received in evidengg. as an admission against interest, a
pretrial -statement made by accused dated 30 Septemver 1945.° In this statement,
he recited that he cams to Marseille on pass ou the efterncon of 6 July 194y
and thereafter eugaged in certain recreational activities until apbout 2330
hours when he returned to the parkiug lot to awalt transportation back to his
unite When he returned it was reported to him that there had been a fight

-3e - :
18535

RESTRICTED



o) RESTRICTED

in wnich one of the members of his company had been injured. Shortly
thereafter, a man who was apparently injured was seen lying on the grouud

in the middle of the parking lot. At avout this time Jeter came arocund

the truck with a carbine in his hend wita the stateme.t that he was going

to (ind out who tne injured man wus. He then went over to him and upon
reaching the prone figure announced that it was Canron. At this time

a truck started to pull out of the parking lot and Jeter fired on it.
dccused was about 35 feet from Jeter at this tiue and, after Jeter fired,
went witu anovaer aempber of his company to assist Can:on. While they were
doing so he saw Jeier walk toward the:r unit's truck. Jeter reappeared a
few .inutes later with the statement that he would take Cannon to the hospital.
Accuseu thereupon let't Cannon witn Jeter aud returned to the tcuck. On 8
July, Jeter came to him end warned him not to say anything about the
incident (R92; Pros. Ex. 4).

L. Accused, after being advised of his rights, elected to testify
on his own behalf (R93-95). His testimony added little to the recitals set
forth in his pretrial statewent and need not be extensively summarized here.
He repeated his statement that it was Jeter, not he, who fired on the departing
truck and iutimated tuat Jeter had testified falsely beceuse he was *probably
tr;ing to save himself® (R9B). He furtuer stated that, after memoers of his
organization .eie questioned by agents of the Criminal Investigation Division,
Jeter and the two witnesses wno had testified that he (accused) had placed a
carpiue on the truck shortly after the shots were fired all were placed u.der
arrest and that he (accused) had been oue of the men detailed to guard them
(R100-102)s Be denied haviug & carbine iu his hand the eveuing the shooting
took place (Rr96,100). _ o

Certein otner witnesses were called on behalf of the defeuse buf their
testimouy brought out few signifiecant facts and added little to che case.
Virtually the only relevantiact brought out by these witnesses was a statemsunt
by one of them in response to Questioning by the court that he saw Jeter
comitg around a truck with Cannon, who was injured, *e split secord - I would
say less tnan a minute® after the shots were rirea (R116,117). Jeter was not
armed at the time (R118).

5« While there is no conflict in the evidence with respect to the
facts and crcumstances giving rise to the instant killings, there is a sharp
contlict as to wao rired the fatal snots.. Accused denied that it was he and
asserted t..at the perpet.ator was Jeter. On the other anand, Jeter testif.ed
flatly tuat accused was the maun wh. fired at tne departing truck. Further,
his testimony, unlike that of accused, was partially corrcoorated. The
testimouy of two additional witnesses indiceied that accused placed a carbine
ii’the pass truck shortly after the shoating took place, and that of a third
snowed that, at about tue same tiue or very shorly taereafter Jeter was
renderi.g assistaice to Canron. On this state of the evidence a question of
fact for resolution of the court arcse. There is substantial evidence which
Justified the court iu inferring that it was accused rather than Jeter who
fired tue fatal shots. The findings of the court on this issue therefore
will pot be disturbed by the Board of Review on appellate review (Cii ETO
3200, Prace; Cii ETO 3037, Bernard Smith; CLI ETO 12656, Tivobs; Cif ETO
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. The question then becowes wnether accused's act in firing into the
- departiug truck, causing tane death of two of its occupants, coustituted
murder. There can be no suggestion in the instunt case that the killings
were eituer justifieble or excusable. Further, while an affray preceded
toe shootiug, the evidence affurds no substantial basis for the conclusion
that accused's acts were comnitted in tue heat of a sudden passion caused
by asaequate provocatiou, whici woula render his offe..se tuat of voluntary
manslauguter. Ratoer, the evideuce fairly tends to show that accused
coldly and deliberuvely fired at the truck with a Lethal weapon iutending
to cause decath of, or grievous bodily harm to its occupants or, at the very
lezst,. with the knuwiedse that his acts probably would cause their death
or subject thews to grievous bodiiy harm. Hence, there was substantial
evidence to show tuat accused acted with malice aforethought and the record
of trial thus supporis the court's findings that he was guilty of murder,
as alleged (MCh, 192v, par. liva, p. 163; CM ETO 4292 Hendricks; Cii ETO
{ol5, Gutierrez; Cf CM ETO 2899, Reeves).

Oe The charge sheets shows tnat accused is 20 years one month ot
age and was inducted 4 November 1943 et Camp Beauregard, Louisianna, to
serve for the duration ‘of the war plus s.x months. He had no prior
scrvice,

7. The court was itegally constituted and had jurisdiction of tne
person and the offense. No errors injuriously affecting the substantial
rights of accused were cammitted during the trial., The Roard of Review
is o1 the opinion that the record of trial is legally sufficient to support
the fiudings of guilty and the sentence.

e The penalty for murder is death or life imprisonment as the court-
martiel wmay direct (AW 92). Confinement in a penitentiary is authorized
upon conviction of murder by Article of War 42 and sctions 279 and 330,
Federal Crimiual Code (18 TUSCA 454, 567Y. The designation of the United
States Penitentiary, lewisburg, Peinsylvania, as the place of confinenent is
proper (Cir.229, WD, © June 1944, sec. II, pars. 1b (4), 3b).

%/%V/ Ay %"%%L/Judge Advocate
W’%% lg Judge Advocate
Wﬁl@ Advocate
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Branch Office of The Judge Advocate General
with the
European Theater
AFO 887
' BOARD OF REVIEW NO, 5 :
‘ 5 JAN 1946

Cil BYC 18667

UWITED STATES ; 3R INFANTRY DIVISION
T, ) Trial by GCM convened at Bad

) Wildungen, Germany, ¢ September 1945,
) Sentence: Dishonorable discherge,

)} total forfeitures end confinement at
g hard lebor for life. United States

Penitentiary, lLewisburg, Permsylvania.

L ]
Private First Class H. L.
HODGES (34824662), Anti-
tank Company, 7th Infantry

_ HOLDING by BOARD OF REVIEW NO, 5
HILL, VOLLERTSEI and JULIAN, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2s Accused was tried upon the following Charge and Specifilation:

CHAUGE: ‘Violation of the 92nd Article of War,
Specificetion: In that Private First Class H. L. Hodges,
. Anti-Tank Company, Seventh Infantry, did, at Hersfeld,
Germeny, on or sbout 7 August 1945, with malice afore~
thought, willfully, deliberately, ‘felonicusly,
unlawfully and with premeditetion kill one Corporal
-Leslie Edwards, Anti-Tank company, Seventh Infantry,
a human being, by shooting him with a pistol,

He’pleaded not guilty and, two-thirds of the members of the court present
at the time the vote was teken concurring, was found guilty of the Charge
and Specification. No evidence cof previous convictions was introcduced,
Three~-fourths of the members of the court present st the time the vote was
talen concurring, he was sentence’ to be dishonorsbly discherge? the service,
to forfeit all -pay and allowances due or to become due, and to be confined
at hard lebor at such place as the reviewing suthority mey 2irect for the
term of his natural life. The reviewing authority approved the seatence,
designated the United States Penitentiary, Lewisburg, Pennsylvania, as the
place of confinement and forwarded the recqrd of trlal for attion pursuant
to Article of War 5Ch. ’

| | 303440
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3. On 6 August 1945 the Anti-tenk Company, 7th Infantry, of which-
accused was a member, was billeted on the outskirts of Herefeld, Germany
(R10,21)s The Kalzer Hof Hotel in Hersfeld, Germany, twelve to fifteen
. blocks from the billets (R33,47) was used as sleeping quarters for men
. detalled es guards et the "V,D." clinic (R10). Betwsen 2:00 end 5115
“o'clock in the afternoon of 6 August 1945 (R11,14) the accused who had
. been drinking (R18,97) engaged in a fight or scuffle with Corporal leslie
.EBdwards in a roem on the third floor of the Kaiser Hof Hotel (R11, 95-99).

Corporal Bdwards, although larger than the sccused, sought oily to defend:
himself and to depart (R19,99,100), Others present sought to hold the
accused.” Corporal ‘Edwards ran from the room and down the stairs followed
by accused who jumped from the third floor landing to/the second floor
where he lald stunned and moaning but not unconscious (R12,16,100). He
was taken Into a room on the second floor and his head bathed*with cold

- weter (R12). As he gained comsciousness he appeared to be belligerent and
" struggled to arise just as threes military police arrived who took him

- -downstairs and put him in a jeep (R 13). A witness present during the

" incident at the hotel testified that he had known the accused for over a

- year and had seen him drunk on previous occasions and that when in such

‘ condition accused had slways before been ®happy-go-lacky” (R15,19); end
that at the time of the above incident the accused had been drinking,
wanted to ceuse trouble end fight but whsn't really drunk and talked co-
herent);ly end was able to walk without support or without staggering (R17,
18,96 ). . e e ‘ . . ‘

. Aocused's first sergeant testifised that a little before 4:00 o'clock
in the afternoon of 6 August 1945 accused was brought in a jeep to the com-
pany billets on the outskirts of Hersfeld, Germany, by several military
police (R21), He was "kicking the M,P's" and when brought into the house
-had to be restrained from leaving but wes later given permlssion to go up-
stairs. . The first sergeant heard a "window go out on the second floor" and
went upstairs and pulled accused in as he was about to jump from the window,

- (R21,22). At this time accused struck at him with a pkce of glass (R22)e
The first sergeant then took accused back downstairs to his office where
" accused kicked -out the bottam window of the door (R22) and where, before he
was removed by an MP at ebout 4330, he stated that he was going to kill -
Corporal BEiwards, the first sergeant and some third individual (R22, 25).
The first sergeant testified that at the time of this ingident it was appar=-
ent that accused had besn drinking but that he was not extremely drunk (R25);
that he looked violent a.n.d seemed to be a little bit out of his mind (R24).

Staff Sergeant Henry Wyland, platoon sergeent of accused, heard )
soms commotion in accused's room at epproximatesly 1600 hours that afternoon
eand entering found accused "kicking in his foot locker™ (R33,34), Accused
said he was going to get his pistol and "was going to get the people that

_beat him up". Sergeant Wyland took accused's pistol and left for the CP
(§34), Between "four-fifteen ani four-thirty" that afterncon aocused
entered the supply room with an M-l rifle and esked for aemmunition seying .
"he had four men he wanted to get"™ (R29). When the supply sergeant refused
to give him any ammunition the accused tried to break down the door to the
weapons roome. The supply sergeant took the rifle away from accused-and
turned him over to his platoon sergeant, Sergeant Wylend, at ebout "@8’440
thirty" (R30,34),’ In the opinion of the supply sergednt the;sgc%&é ag
not "dead drunk” but could not talk ccherently or walk very alght EBBST
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this time (R30).

Sergeant Wyland returned to the billets with accused and secured
soms sedatives from the company commander which he edministered to the
accused (R35)s As a result of the sedstives accused slept for approx-
imately six hours end at 11:15 Pl came to the room pf Sergeant Wyland
fully dressed looking for a needle and some threa? (R36), At this time
‘accused appeared to be sober and Sergeant Wyland reoturned to accused’s
room where he remained with him until shortly before midnight (R37).

During this time accused drank nothing and made no threats in reference

to Corporal Edwards (R42,43). The accused went back to bed clothed and it

was the belief of Sergeant Wyland that he was aslsep when Sergeant Wyland
turned out the lights and left the room shortly before mianight (R44, 45).
Shortly after midnight Private First Class Siperstein of accused's organ-
ization was returning to the billets and when he was helf way up the hill

to the barraks met the accused coming from the direction of the billets
(R46,47)., Accused stated that he wes going back to the Kaiser Hof Hotsel

and thaet he was sorry thet he had caused so much trouble that dey. Siperstein
explained that someone else had been put on guard for accused who then
returned to the company billets with Siperstein where they went to Sipersteint's
room on the second floor (R48). Siperstein-testified that accused was
staggering when he met him and complained of a headache, but 4id not eppear

to be intoxicated (R49,50)s After talking with Sipsrstein for fifteen or
twenty minutes accused departed saying that he was going downstairs to get

“some air (R49). While in the room Siperstein noted that accused had "a
“pistol cover"” and asked him if it were loaded and acéused said that "it
.wasn't" (R49). Private First Class lewis of sccussd's organization was re-

. lieved as guard at 12:35 in the morning of 7 August 1945 and returnel to
‘his room on the third floor of the Kaiser Hof Hotel which he shared with
Corporal Edwards, who was then in bed asleep (R53,54). " At approximately a
quarters to one, lewis heard steps in the hallway and accused opened the
~ door, csaid "ihere's Edwards?" and unbuttoned his pistol holster as he steprei
. past lewis: (R54). lewis seizei the pistol holster to prevent accused from
" drawing the pigtol but accused menaged to withdraw the pistol from the hol=
*. ster, cocking it in the process (R54,55). He pointea the pistol at Lewis
osa.ying "Get the hell out of here" and as. lewis left the room he saw accused

' = reaching to awaken Edwards with his left hand and with the pistol hanging in

hiﬂ right: hand (R55)s Lewis went to a room on the second floor to get help .
"gnd sbout "one and a quarter minutes® after leaving the room on the thirgd
floor heard one single shot and then a series of shots and heard someone
coming dowh the stairs from the third floor (R55,56). Private First Class

Pryor to whose room Lewis had come for help hed immedistely gone up towards

Edwarde' room and had just reached the top of the steirs when Edwards came ’
out of his room at a "pretty fast gait", "kind of bent over™ anil the accused

was "shooting at the seme time" (R65). As Edwards ran down the stairs the
accused followed him out of the room where Pryor grebbed him end secured his
pistol, a 45 caliber, Pryor heerd four or five shots just before accused
came out of the room and. upon entering the room féund four empty 45 caliber

-3 -
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cartridges (R65, 66 68,78). .Corporal Edwards reached a landing between the
second and third floors where he fell bleading and died before the arrivel

of the medical officers who were summoned from across the street (R71).

The body was removed by an officer of Graves Reglstration who testified

that thers were four shots in the body, "one in the back through the lung

and cams out the heart, one through the kidney, one ‘on the left wrist and

one in the left thigh" (R26,27). Accused, immediastely after the shooting,
did not appeer to be drunk and appeared to be calm and normal (R68,69,73,
74), but very tired (R82,83). Accused had a fresh cyt across his forehead
which he explainei by saying that he had tried to shoot himself (rR72,74,80).
Staff Sergeant Crabtree of accused's organization was detailed to guard -
accused shortly after the shooting (R79) and mccused tola him "what he had
done wasn't any worse than the fight in.the afternoon had msde him" (®77).
Accuse? also told him that "he was sitting on the foot of Lewis' bed with
his foot against the top of a night stand at the foot of the bed when Edwards
got up off his own bed he pulled on his pents and starbed to coms toward him
. to teke the gun away from him end he jerked the gun out of Edward's reach and
Edwards turned to run out of the door and he pivoted on his loft foot and
‘fired as Edwards went out of the door"™ (R81),

The Division Neuropsychletrist testified that the sedative given
the accused on the efternoon preceding the shooting was a normal dose™ba
produce sleep for six or seven hours; that upon awakening the person might
be "somewhat dull", but that such dulling of his mentality would not result
_ in the person's being unable to distinguish right from wrong, or in his

being uneble to adhere to ths right (R107).

‘The defense called as witnesses, accused's first sergeant, his
platoon sergeant and two otvher members of his orgenizetion, who testified
‘to the effect that accused had joinej the orgenizetion at Anzio and had
participated in sbout 384 deys of active combet, that he had never shown
fear before the enemy, had been a very good combat soldier and had always
obeyed eorders and instructions from superior authority (R84-90). The
defense also called the investigating officer as a vitness to establish the
fact that accused was not given a rsychiatric examination until sbout five
days after the shooting (roo, 91)

The accused after being fully edvised of his rights 25 & witness
elected to- remain silent (R94)

v ‘5. Murder ,is the killing of a human being with malice aforethought

end without legal justification or excuse. The evidence presented clearly
establishes a case of cold blooded murder. The proof is clear and definite
thet several hours elapsed between the altercation between accused and
decensed in the afternoon end the.homiclde during which time accused slept
as a result of the administration.of a sedative, Although accused end
deceased met in Sergeant VWylend's room after the administration of the sed='
ative tlie evidence shows no resumption of hostilities. The question as to
whether a sufficient "cooling period" elapsed so as to allow sccused's
deliberative processes to function normally was one of fact for the court

203440
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and inasmuch as there is substantial evidence supporting the court's -
findings that accused acted with premeditation and malice at the time he

shot deceased, the findings will be accepted as final by the Board of
Review on appellate review (CM ETO 292, Iuickles, 1 BR (RTO) 231; CM ETO

4497, De Kezser!.

The accused raised no defense of his conduct other than his plea
of mental irresponsibility at the time of the offense by reasen of a
- combination of ligquor imbibed by him end sleeping tablets administered to
.him six or seven hours prior to the shooting. There was competent madlcal
testimony before the court on this point. The determinetion of mental
irresponsihility or intoxication of accused at the time of the offense was
" a matter of fact to be determined by the court (CM ETO 3812, Harshnery CM
ETO 6265 Thurmaen et al; CM ETO 5747 Harrison; Cii ETO 9877, Balfourz. The
denial of his special plea in bar of trial on the ground of temporary
insanity at the time of the shooting resulted in no prejudice to the
accused. He did not claim to be insane at time of the triasl. Accusegd-
desired no further mental exemination and was permitted to introduce any
and all availeble evidence of insanity by way of defense during the trial.
(MCH 1928, pare 75a, ppe58, 59, Cl ETO 4219 Price)., It is.the opinion of
the Board of Review that there is ample evidence in the record to sustain
the findings of the court that accused was neither drunk nor temporarily
insane et the time of the shootinge

6.The charge sheet shows that accuse? is 20 years three months of
age and was inducted 9 July 1943 at Fort %cPherson, Georgia. He had no
prior service, <

7eThe court was legally constituted and had jurisdiction of the -
person end offense. Mo errors injuriously affecting the substantial rights
of accused were committed during the trial. The Board of Review is of the
opinion that the record of trial is lezally sufficient to support the find-
ings of guilty and the sentence,

8.,The penalty for nmurder is death or life impfisonmsnt as the court=
martiel may direct (&W 92)., Confinement in a penitentiary is authorized
upon conviction of murder by Article of War 42 and sections 275 and 330,
Federal Criminal Code (18 USCA 454, 457). The designation of the United
States Penitentiary, Lewisburg, Pemnsylvania, as the place of confinement
is proper (Cir. 229, Wi, & June 1944, sec. II, parse 1b (4), 3b).

[y : i
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Branch Office of The Judge Advocate General
with the
European Theater
APO 887

BOARD OF REVIEW NO. 1 20 DEC 1945
CM ETO 18686
CHANOR BASE SECTION, THEATER

SERVICE FORCES, EUROPEAN
THEATER

UNITED STATES
Ve

Privates MACEDONIA BACA
(39919561), Company F,8th
Infantry, LEON C. CREASON
(36963248), Company G, 4th
Infantry, NORMAN L. DYETTE
(12099231), Company L, 60th
Infantry, and LEONARD C.
ROCKTY 233315262), Company
E, 26th Infantry

Trial by GCM, convened at
Brussels, Belgium, 3, 5 November
1945, Sentences: Dishonorable
discharge, total forfeitures

and confinement at hard labor,
BACA, DYETTE and ROCKEY for 30
years, CREASON for ten years.,
Places of confinement: BACA,
DYETTE and ROCKEY, United States
Penitentiary, Lewisburg, Penn-
sylvania; CREASON, Eastern
Branch, United States Disciplin-
ary Barracks, Greenhaven, New
York.

HOLDING by BOARD OF REVIEW NO. 1
STEVENS, DEWEY and CARROLL, Judge Advocates

1., The record of trial in the case of the soldiers named
above has been examined by the Board of Review,

" 2+ The record of trial is legally sufficient to sustain
only so much of the finding of guilty of Specification 2 of
Charge III as involves a finding of guilty of robbery by accused
. Baca and Rockey, acting jointly and in pursuance of a common

intent, at the time and place alleged from the person of Gaston
Verhasselt, of one wallet of some value, 10,000 francs, lawful
money of Belgium, of an.exchange value of @228 45, one wrist
"watch, one fountain pen, and a cigarette case, all of some value,
all the property of said Gaston Verhasselt, of a total value of
more than: $50 00; from the person of Anne-ﬁarie Verhasselt of
the property as alleged,
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of a value and ownership as alleged; and from the person

of Roger Verhaustraten of a wallet of some value and 5,000
francsl lawful money of Eelgium, of an exchange value of

about $172.76, all the p“ope1ty of the sald Roger Verhaustraten,
of a total value ofmore that 550.00, The record of trial is
legally sufficient to support the remaining findings of guilty

and the sentences.

M_ﬁ@gg}wge Advocate
/////
ﬁ& Judge Advocate

(TEMPORARY DUTY) Judge Advocate
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War Department, Branch Office of The Judge Advocate General
with the European Theater . 2 () DE( ]94% TO: Commanding
General, Chanor Base Section, Theatér’Service Forces,, European
Theater, APO 562, U.S. Army. : S

l.In the case of Privates MACELONIA BACA (39919g61),”, .,
Company F, 8th Infantry, LEON C. CREASON (36963248)
Company G, 4th Infantry, NORMAN L. DYETTE %120992315,
Compary L, 6Cth Infantry, and LEONARD C. ROCKEY (33315262),
Company E, 26th Infantry, attention i1s invited to the fore-
going holding by the Board of Review that the record of trial
is legally sufficient to sustainfonly so much of the finding .
~of gullty of Specification 2 of Charge III as involves a finding
of guilty of robbery by accused Baca and Rockey, acting jdintly
and in pursuance of a common intent, at the time and place .
alleged from the person cof Gaston Verhasselt, of one wallet of
some value, 10,000 francs, lawful money of Belgium, of an exch-
ange value of é228.45,‘one wrist watch, one fountain pen, and
a clgarette case, all of some value, all the property of said
Gastoh Verhasselt, of a total value of more than $50.0C; from
the person of Anne-Marie Verhasselt of the property as alleged,
of a value and ownershiv as alleged; and from the person of
Roger Verhaustraten of a wallet of some value and 5,000 francs,
lawful money of Belgium, of an exthange value of about $172.76,
all the property of the said Roger Verhaustraten, of a total
value of more than $50.00: The record of trial is legally
sufficient to support the remaining findings of gullty and the
‘sentences, which holding is hereby approved. Under the pro-
visions of Article of War 50%, you “now have authority to order

execution of the sentences.

2. When coples bf the published order areiforwarged to this
office, they should be accompanied by the foregoing holding and
ment. The file number of the record in this officd

this indo ] .
is CM ETO\\1868§ > For donvenience of reference, please place
that A Bkets at the end of the order: (CM ETO 18686},

~.

B+ FRANKLIK RITER,
: Colonel, JAGD, ’ R
B  Acting Assistant Judge Advocate Gereral
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Branch Office of The Judge Advocate General

with the
European Theater
APQ 887
BOARD OF REVIEW No. 4. 2 7 DEC 1945

CM ETO 18703

UNITED STATES SEINE SECTION, TH&ATER SERVICEZ FORCES,
EUROPEAN THEATER

Ve
Trial by GCM, convened at Paris, °
France, 29 October 1945 and 10

November 1945. Sentence: Dishonorable
discharge, total forfeitures and
confinement at hard labor for seven
years. Eastern Branch, United States.
Disciplinary Barracks, Greenhaven, New
Yorke.

Private CLEVELAND C. COVER,
(33556385), Attached - -
Unassigned, 198th Replacement
Company, 40th Replacement
Battalion, 19th Replacement

~ Depot

N St e s o el s N N s

HOLDING by BOARD OF REVIEW NO. 4
DANIELSON, ANDERSON AND BURNS, Judge Advocates

1. The record of trial in the case 6f the soldier named above
has been examined by the Board of Review.

2, Accused was arraigned upon the following Charge and
Specification: .

CHARGE : Violation of the 58th Article of War.

Specification ¢ In that Private Cleveland C. Cover,
attached unassigned, 198th Replacement Company,
4Oth Replacement Battalion, 19th Replacement

- Depot, United States Forces European Theater,
United States Army (then of 11th Infantry Regiment,
5th Infantry Division) did, at or near 1lth
Infantry Regiment, 5th Infantry Division, APO 5, .

- UsS. Army, on or about 7 February 1945 desert
the service of the United States and did remain
absent in desertion until he was apprehended at
or about Fersehweiler, Germany, on or about 2 July
1945,

He intérposed a special plea in bar of trial, alleging that the
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offense charged had been condoned by competent authority, and, this

 plea being sustained by the court, the Specification was amended by
excepting therefrom the words "desert® and®"in desertion",
substituting therefor respectively the words "absent himself without
leave" and "without leave", and the Charge was amended to allege a
violation of Article of War 61. He pleaded not guilty to the Charge
and Specification as amended, end, two-thirds of the members of the
court present at the time the vote was teaken concurring, was found
guilty thereof. No evidence of previous convictions was introduced.
Two-thirds of the members of the court present at the.time the vote
was taken concurring, he was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become due,
and to be confined at hard labor, at such place as the reviewing
authority may direct, for seven years. The reviewing authority
approved the sentence, designated the Eastern Branch, United Stetes
Disciplinary Barracks, Greenhaven, New York, as the place of confine-
ment, and withheld the order directing the execution of the sentence
pursuant to Article of War 50%.

3.v The Plea in Bar and the amendment of the Charge and Specification.

‘ When arraigned accused pleaded specially (R5; MCM,. 1928, per.
'69b, p. 54), averring that the offense had been condoned by competent
authority, and in support thereof introduced the following evidence:

(a) a carbon copy of the charge sheet involved herein (R5; Def. Ex. 1);
(b) the appointment of the Investigating Officer and the first indorse-
ment thereto evidencing the transmittal of the Report of Investigation
(Def. Ex. 2); (c) the second indorsement thereto, addressed to the
Commanding General, Seine Section, Theater Service Forces, European
Theater (the appointing and reviewing authority), forwarding the charges
and recommending trial by General Court-Martial (Def. Ex.3); and (d)

a letter from the Commanding Genersal, Seine Section, Theater Service
Forces, European Theater, to the forwarding officer, dated 2 October 1945,
reciting that the charges against accused, evidenced by Defendant's
Exhibit 1, had been dismissed, and directing that he be released from
confinement and restored to duty (Def. Ex. 4). The plea in bar was
sustained (R8), and, over objection by the defense, the Charge and
Specification were, by appropriate exceptions and substitutions, amended
to allege absence without leave in violation of Article of War 61 (R8-10).

4. The evidence for the prbsecution may be summarized as follows:

If was stipulated that accused at the time of trial and at all
times mentioned in the Specification was a member of the United States
Army (R11), and that he returned to military control on 2 July 1945 (R20-21).

An extract copy of the morning report of accused!s organization
for 18 February 1945 (Pros. Ex. A) reciting "Fr dy to AWOL in Germany 7th",
and authenticated on 26 September 1945 by an officer described as the
official custodian of the morning reports of The Adjutant General's Offige,
was offered in evidence (R1l). The defense objected to its admission
because (a) it did not disclose the date of the initial absence without
leave, (b) it was not authenticated by an official custodian, and (c¢) it
was inconsistent with a report from the authenticating officer dated 15
September 1945 stating that there were no remarks on the morning reports

of accused's organization for February 1945 pertaining to him (R11-13;Def.Exs

c~2-
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5 and 6). The objection was sustained, and the court, in giving
the reason for its ruling, said (R13): .

n# % % the entry * % % 1s defective and does not show
~ the month or year and while it might be suffigient to
stand alone, it is the view of the law member that
defense! Exhibit 5 % 3 % gsigned by the same officer

who signed the extract copy of the morning report,
places the matter in considerable doubt in my mind;
makes it of such doubtful validity thet it should be
excluded and is excluded % % #n

The prosecution thereupon requested a continuance of the caseto
enable it to procure other evidence, and the defense counsel then

said (R14):

"The defense counsel does not object, but also in’
-connection with this request I have one other request
which I would like to make of the court. That it be
directed that the record of this trial be typed up
and a ruling of the Review be obtzined relative to

the ruling of the court on the first two motions which
weremade®. (Underlining supplied).

The court granted these requests and the case was continued (RlA).

When the court reconvened the prosecution submitted to the
court an Mopinion" of the convening authority which, it was said,
had been obtained pursuant "to the request of the defense counsel®
(R15; Pros. Ex. B). This %opinion" recited that the evidence did
not disclose condonation, urged the court to reconsider its ruling
on the plea in bar, and observed that in any event condonation
would not be a bar to a prosecution for absence without leave. The
convening authority also commented on the admissibility of the
morning report (Pros. Ex. 4), as is shown by paragraph 3 thereof,
which reads as follows~

n"The convening authority ordinarily has no power to
rule upon the admissibility of testimony (4 Bull.

JAG 88). In this case, however, the Defense Counsel,
in behalf of the accused, recuested such a ruling.

The following is in reply to such request. It
appears that, in the absence of evidence to the
contrary, the extract copy of the morning report
which was offered as Prosecution's kxhibit A, is prima
facie evidence of the accused's absence without leave
on 18 February 1945. It is my opinion that the
evicdence offered by the Defense does not render the
Exhibit inadmissible even though the court may con-
sider such evidence in passing upon the credibility
of the evidence., It is called to your attention
that the evidence introduced by the Defense (Defense!
Exhibit 5) merely shows that there was no entry on
the morning report of the 1llth Infantry Regiment
during February 1945 relative to the accused being
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absent without leave, on 15 September 1945. It
should be noted, however, that the authentication
of the extract copy of the morning report is dated
26 September 1945. The court may teke judicial
notice of the fact that the 5th Infantry Division,
the parent orgenization of the accused's unit,

did not depart from the Buropean Theater of
Operations until 11 July 1945. There is no show-
ing that the morning report, -of which Prosecution's
Exhibit A is an extract copy, was not received in
the Adjutant Generalts Office between 15 September
and 26 September 1945." (Underscoring Supplied)

After reconsideration of its ruling on the plea in bar
the court persisted in holding that the evidence disclosed
condonation of desertion, and trial continued on the Charge and
Specification as amended (R18-20). The court did, however, .
reverse its former ruling on the admissibility of the morning report
(Pros. Ex. A), and it was received in evidence to show an initlal
absence without leave on 7 February 1945 (R20). . .

5¢- After his rights as a witness were explsined to him by the
court, accused elected to remain silent (R21-22), No witnesses were
called in his behalf, ' '

6. The record of trial discloses that when the court ruled

adversely to the prosecution on the admissibility of the morning

report a continuance was granted to enable the prosecution to obtain
other evidence; and that prior to adjournment the defense counsel
requested that a ruling of the convening authorit, ¥ be obtezined with
reference to thefruling of the court on the first' two motions which
were made.® A fair reading of the record of trial shows clearly theat
the "first two motions" were the plea in bar and the motion to amend

the CGharge =nd 8Specification and thet the defense counsel requested a
ruling thereon because of his contention that condonation of desertion
necessarily precluded trial for the lesser included offense of absence
without leave. It was not until after the court had ruled thereon, and
accused had been arraigned on the amended Charge and Specification, that
the morning report was offered in evidence and objection was made
thereto by the defense. Moreover, the prosecution, the defense and the *
court all referred to the plea in bar and the motion to amend as "motions"
during the proceedings prior to adjournment (R6,7,8,10). An objection
to the admission of evidence is not a "motion" as that word is used in
the procedure of courts-martial (cf. CM 272457, Smith, 46 BR 281,287,
(1945)) and the record of trizl does not show thet the objection to the
admission of the morning report was so considered here, It does,
however, disclose that two "motions", the plea in ber and the motion to
amend, were made prior to the objection to the morning report, and we
" are persuaded that the request of the defense counsel for a ruling
thereon cannot be construed to embrace a request for a ruling on the
admissibility of the morning report - & question which had already been
determined in favor of accused. A different conclusion would be at
veriance with the facts disclosed by the record of trisl, would do -
violence to the ordinary meaning of legal langusge, would suggest action

3
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by the defense counsel at varience with the interests of accused, and,
as is shown hereinafter, would invite wnauthorized action by the

' convening authority. Such a conclusion is not permitted here. We

conclude, therefore, that the request of the defense counsel for a
ruling on the ®first two motions" pertained solely to the plea in bar
and the motion to amend, and did not relate to the exclusion from
evidence of the morning report. . '

.~ The ruling of the convening authority (Pros. Ex. B), while
recognizing his lack of power to rule on the admissibility of evidence,
discloses that in his opinion the morning report is admissible, and
Justifies his comments thereon by the statement that in ®"this case
¥ % 3 the Defense Counsel, in behalf of the accused, requested such a
ruling®. The record of trial disclosing no such request, the opinion
of the convening authority was wholly voluntary and without invitation
or sanction, . .

The theory of our military jurisprudence is that a trial by
eourt-martial is a jJudicial proceeding in which the functions of the
‘court and the convening authority are separate and independent. Courts—
martial "pass upon the most sacred questions of human rights that are
ever placed on trial in a court of Justice; rights which, in the very
nature of things, can neither be exposed to danger noir subjected to the
uncontrolled will of any man, but which must be adjudged according to
law" (Runkle v, United States, 122 U.S. 543,558, 30 L. Ed. 1167,1171
(1887)). The Boards of Review have recognized repeatedly that it is
the function of the court alone (with certain authorized exceptions)
to pass upon questions arising during trial, and that the complete
independence and freedom of its members from all improper external
influence, particularly that of the commanding general, must be beyond
all doubt and suspicion. (CM ETO 14349, McCormick; CM 216707, Hester,
11 BR 145 (1941); CM 253209, Davis, 34 BR 297 (1944); CM 272457,

Smith, 46 BR 281 (1945)). Although Mammal for Courts-Martial, 1928,
~*par. 64, p. 50 and par. 74, p.57, provide respectively that the conven-
ing authority may rule during the course of trial on "special pleas
or other similar objections" where as a result of the court's action
thereon the trial cannot proceed further, and that he may also during
the course of trial advise the court on the procedure to be taken when
the evidence 1s not responsive to the charges but indicates the commission
of an offense not alleged, these provisions have been held not to confer
power on him to rule on the acceptance or rejection of evidence (CM
?-721;573 Smith, 46 BR 281 (1945); cf. CM ETO 15212, Hovis; CM ETO 15216,
Miller). ‘ '

It has heretofore been held that unauthorized intrusion by the
convening authority into the exclusive province of the court constitutes
error prejudicial to the substantial rights of the accused (CM ETO 14349,
McCormick; CM 216707, Hester, 11 BR 145 (1941); CM 253209, Davis, 34
BR 297 (1944); CM 272457, Smith, 46 BR 281 (1945)). In the Smith case,
supra,for example the Board of Review held that the action of the
convening authority in instructing the court to admit certain documentary
evidence was prejudicial error, and said: .

nThe Board is compelled to conclude that there
was an unauthorized interference on the part o{
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the appointing and reviewing authority with the
functions of the court, which in itself constitutec.
prejudicial error,.¥* # *

#* ¥ %

% % % it 1s only when the court has completed its
labors that the case is presented for approval to
_the reviewing authority, who is then vested with
authority to act. Any instruction theretofore:
given by the appointing or reviewing authority on
the admissibility of evidence has the effect of
being a mandate which is not merely not authorized
but at:least inferentially prohibited.”

Our conclusion that the comments of the convening authority
on the admissibility.of the morning report constituted error prejudicial
to the substantial rights of the accused, has not required us to determine
the correctness or the incorrectness of the ruling of the court admitiing
it into evidence., The record of trial shows that it was the only
evidence tending to establish the initial absence without leave, and its
materiality is not open to doubt., Whether the same conclusion would be
demanded in the event there were compelling evidence on the subject, or
if his comments touched upon an immaterial matter, is not before us for
decision at this time., ILikewise we need not determine whether comments
of the reviewing authority on the admissibility of evidence would
constitute prejudicial error when solicited by accused ~ that question
too is not before us now. What we do hold 1s that every Maccused has
a right to be tried by a court-martial which is completely free from
force and effect of improper considerations™ (CM ETO 14349, McCormick),
and that the uninvited and unauthorized comment by the reviewing
authority on the admissibility of mater:.&l evidence in thds case does
not meet that test.

7. The charge sheet shows that accused is 22 years of 'age and was
inducted 10 February 1943. He had no prior service.

8. The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously effecting the substantial
rights of accused, except as noted herein, were committed during the trial.
The Board of Review, for the reasons stated, is of the opinion that the
record of trial is legally insufficient to support the findings of guilty
and the sentence.

(TEMPORARY DUTY) .  Judge Advocate

7

Judge Advocate

/’14( / /(/17«“ Judge Advocate

—bm -
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1st Ind.,

War Department, Branch Office of The Judge Advocatew \uth
the European Theater. 2 7 DEC 1945

TO0: Commanding General, Seine Section, Theater Servicé Forces 3
Buropean Theater, APO 887, U.S. Army.

- 1. In the case of Private CLEVELAND C. COVER (33556385),
Attached - Unassigned, 198th Replacement Company, 40th Replacement
Battalion, 19th Replacement Depot, attention is invited to the
foregoing holding by the Board of Review that the record of trial
is legally insufficient to support the findings of guilty and the_
sentence, which holding is hereby approved.

2. In the event accused is retried for the offense involved
herein proper proof of the absence without leave should be obtained.
The morning report (Pros. Ex. A), not disclosing with sufficient
definitness the date of the initial absence without leave, is of no
probative value (CM ETO 18629, ¥edornak).

3.  When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
.indorsement. The file number of the record in this office is Ci
ETO 18703, convenience of reference please place that number
in bracked¥ Hb/khesend of the order: (cu ETO 1 03)

v Colonel JAGD,
’Actmg Assistant Judge Advocate General., .,

( Fin®ings and aentfepce vacated, GCMO 3 y ET0, 21 Jan 191.6).
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‘Branch Office of The Judge Advocate General
with the
Euroneer Theater
' APO 887

" BOARD OF REVIEW NO. § 21 DEC 1945
CM ETO 18705

UNITED STATES 3RD INFANTRY DIVISION

Ve

Private ELMER N. McGUCKIN
(19012695), Headquarters
Company, 2nd Battalion,?7th
Infantry

Trlal by GCM, convened at Rein-
hardshausen, Germeny, 11 October
1945, Sentence: Dishonorable
discharge, total forfeitures and
confinement at hard lebor for
life, Eastern Eranch, United
States Disciplinary Earracks,
Greenhaven, New York,

Rl WA WA " Wl WA Na NNs Wl WPl W L )

HOLDING by BOARD OF REVIEW NO. 5
HILL, VOLLERTSEN and JULIAN, Judge Advocates

1, The record of trial‘in the case of the soldier named
above has been examined by the Board of Review,

2+ Accused was trled upon the following Charge and Spec-
ification:

CHARGE: Violation of the 58th Article of War.

Specification. In that Private Elmer K. McGuckin,
Headquarters Company, 2nd Battalion, 7th
: Infantry, did, near Eloyes, France, on or about
‘ , 15 October 1944, desert the service of the
United States and did remain absent in desertion
until he returned to military control at Hersfeld,
Germany, on or about 23 September 1945, :

He pleidded not guilty and, .two-thirds -of the members of the
court present at the time the vote was taken concurring, was
found guilty of the Charge and-Specification, Evidence was

o o 18705
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" was introduced of one previous conviction by summary
court for being drunk and disorderly in violation of

. Article of War 96, Three-fourths of the members of

the court present at the time the vote was taken con-
curring, he was sentenced to be dishonorably discharged

the service, to forfeit all pay and allowances due or

to become due, and to be confined”at hard labor, at such
.place as the reviewing authority may direct, for the .
term of his natural life. The reviewing*au%hority approved
the sentence, designated the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place
of confinement and forwarded the record of trial for action
pursuant to Article of War 504, '

3« The prosecution showed by the introduction of a

duly authenticated extract copy of the morning report that
accused absented himself without leave from his organization,
Headquarters Company, 2nd Battalion, 7th Infantry, 15 October
1944, while the company was sts#ioned at Eloyes, France and
that hlis status changed from absent without leave to confine-
ment in th§ 7th Infantry Stockade on 23 September 1945 (R7,
Pros. Ex.A). ' .

- Lieutenant Colonel Clayton C, Thobro testified that on
15 October 1944 _he was commanding officer of the 2nd Battalion, -
7th Infantry. On that date his Jeep was stolen so he ordered
the Headquarters company commander to.make a check of the men
and on the morning of 16 October "I fell the entire company
out and made another check", At that time accused was not
present (K8,9). The entire regiment was then doing intensive
training for special deep woods fighting (R9). Accused was
a member of, the wire section and had been considered an
excellent soldier (R1l1l). :

: Private Baxter, a member of the military police

platoon, 7th Infantry, testified that on 23 September 1945 he
was on duty at the regimental stockade at Hersfeld, Germany(R1l2,
13). On that date accused was brought to the. stockade by a
military policeman (R13). He did not know whether accused

had given himself up or been arrested (Rl4).

, 4. Accused, after his rights were fully explained to
him, elected to make an unsworn statement (R15). He enlisted
in September 1940 at Fort McDowell, Californla, landed with
ghe‘3rd Division at Fedala, and fought all its campaigns up to
ermany. When the ‘3rd Division was pulled off the line in' _
Africe, he volunteered for extra combat with the 34th Division,
He was wounded once and out of action for only two months. He -
gave himself up to a replacement depot but was turned down
' because they did not have transportation to return him to his
outfit, After realizing he had made a mistake by absenting

. |
- ~18705
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himself without leave, he turned himself in to the'
military police, At no time did he intend to desert
but was confused and afraid of what might happen to.

him (R15).

5. Desertion 1is absence without leave accompanied
by.an intention not to return. If the condition of
absence without leave 1s much prolonged and there 1is
no satisfactory explanation of it, the court will be
Justified in inferring from that alone an intent to
remain permanently absent (MCM, 1928, par. 130 pp. 1l42-
143), The accused's absence of over eleven months in
an active thester of operations was not satisfactorily
explained and was sufficient evidence for the ‘court to
find him guilty as charged (CM ETO 1629, O'Donnell; CM
ETO 3963, Nelsoni CM ETO 16343, Cucolo). ~

6. The charge sheet shows that accused 1s 28 years
seven months of age and enlisted 9 September 1940 at
Fort McDowell, California., He had no prior service,

» 7. The court was legally constituted and had Juris-
‘diction of the person and offense. No errors injuriously
affecting the substantial rights of accused were committed
during the trial. The Board of Review is of the opinion
that the record of trial is legally sufficlent to support
the findings of guilty and the sentence. o,

8. The penalty for desertion in time of war is death
or such other punishment as a court-martial may direct (AW
58). The designation of the Eastern Branch, United States
Disciplinary Barracks, Greerhaven, New York, as the place
of confinement is authorized (AW 42; Cir.210, WD, 14 Sept.
1943, sec. Vi, as amended).

Judge Advocate

Judge Advocate

Judge Advocate

- 18705
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Branch Office of The Judge Advocate General
with the '
European Theater
APO 887

BOARD OF REVIEW NO. 1 27 DEC 1945
CM ETO 18708 |

UNITED STATES CHANOR BASE SECTION, THEATER
' SERVICE FORCES, EUROPEAN THEATER

Ve

Privates First Class
RICHARD L, EVANS

)
)
)
)
) "Trial by GCM, convened at Camp
) Lucky Strike, France, 12 November
(34568864), and SAM ) 1945, Sentence as to each accused:
EVANS (34628160), both ) Dishonorable discharge, total
etachment A, "461st ) - forfeltures and confinement at
Quartermaster Laundry ) hard labor, RICHARD L. EVANS for
"Company ) five years and SAM EVANS for three
) years, Places of confinement :
) RICHARD L. EVANS, Federal Reform-
) atory, Chillicothe, Ohio; SAM
) EVANS, Eastern Branch, United
) States Disciplinary Barracks,
) Greenhaven, New York,

*

. ' HOLDIKG by BOARD OF REVIEW NO. 1.
: STEVENS, DEWEY and CARROLL, Judge Advocates

.

: 1. The record of trial in the case of the soldiers named
‘above has been examined by the Board of Review and found lega11y
sufficient to support the sentenc& as approved. ,

2+ Accused were jointly tried upon the identical Charge
and spec %é g{%gns on 25 September and 2 October 1945, At such
proceedin ard Evans was convicted of the Charge and both
specifieations and accused Sam Evans was convicted of the Charge
and Specification 2 thereof and acquitted of Specification 1
thereof, An examination of the record of the former proceedings

-1 -
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shows that Captain Lawrence H. Jackson was detailed as

a member of the court by a special order dated 19 September
1945 and sat as a member thereof at its first session on .
25 September, at which the prosecution offered evidence in
support of the charges. He was relieved as a member of the
court by a special order dated 1 October 1945 but was also
present throughout the second session of the court on 2
October, Because his presence at this sessior of the trial
was unauthorized, the proceedings at least from this time
forward, were invalid (CM ETO 15886, Robinson,and cases
therein cited), By his actions dated 22 October 1945, the
reviewing authority, the Commanding General, Chanor Base
Section, disapproved the sentence of each accused,

f'the court not having been propérly
constlituted and,its proceedings,
therefore, being null and void and
of no effect'.

Subsequently, by revised first indorsement to the charge sheet,
dated 29 October 1945, the same authority referred the charges
for trial to a general couri-martial, from which the order
appointing the court in the instant trial withdrew the charges
and referred them to the latter court for trial, In the instant
proceedings after each accused pleaded to the general issue,
defense counsel stated as follows:

"Upder the provisions of Article of
‘War 504, the sccused Sam Evans requests
that so much of Specification 1 of the
charge as relates to.him be stricken
from the record and that he not be tried
upon such specification, the reason being
that in a former trial the accused Sam
Evans was found not guilty of Specification
1 of the Charge" (RS?.

The court took judicial notice of the general court-martial
order, dated 22 October 1945, publishing the result of the first
proceedings (R6), After an argument by the prosecution in
opposition to the defense motion (R6-7), defense counsel stated
that he-was "not actually pleading former jeopardy" but was
claiming for accused protection under that portion of Article

. of War 50% providing that upon a rehearing

"the accused shall not be tried for any
offense of which he was found not guilty
by the first court".

The defense motion was denied (k7).

»
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In view of the invalidity of the prior findings and
sentence, the instant proceedings may not be regarded as a
rehearing within Article of Wer 504, As no motion or objection:
based upon the former proceedings was made on behalf of accused
Richard L. Evang, the same may be regarded as waived (CM ETO
17696, Horvath). Assuming in favor of accused Sam Evans that
there was sufficient action by his defense counsel to obviate
the presumption of waiver of the defense of former . jeopardy
(see CM ETO 15320, Wade and Cooper; CM ETO 17696, Horvath,
supra), and that the record of the former proceedings is prop-
erly before the Board of Review, we are nonethsless of the
opinion that as a matter of law the plea of former jeopardy -
could not successfully be urged in bar of the instant proceedings.
Had the jurisdictional defect in the court.in the first pro- ‘
ceedings existed at its first session as well as at its second
session, with its consequent invalidating effect upon the entire-
former proceedings (CHM ETO 16586, Robinson, and cases therein
cited), such proceedings would ciearly not constitute former
Jeopardy under the Fifth Amendment (or within the meaning of
Article of War 40 (MCM, 1928, par. 68, p. 53)). The reason for
such result 1s the well settled doctrine that a Jjudgment and
sentence which are invalid and a nullity cannot constitute
Jeopardy. Examples of the many cases to.this effect are licCleary
v. Hudspeth, Warden (CCA 10th, 1941), 124 F. (2nd) 445, 447;
Levine v. Hudspeth, Warden (CCA 10th, 1942), 127 F. (2nd) 982,
284; Mitchell v, Youell, Sup't., (CCA 4th, 1942), 130 F,. (2nd)

80, B82; and Robinson v, United States (CCA 6th, 1944), 144F,
(2nd) 392, 3973 affirmed on different ground in &5 S5.Ct.666
(1945). The only question before us 1s whether accused was in
jeopardy by virtue of the fact that he was arralgned and evidence
offered against him at a session of the former proceedings at
which a legally constituted court was present. In our opinion
this question must be answered in the negative. Under the fore-
going cited authorities the test of former jeopardy, where the
former proceedings have reached the stage of Judgment and sentence,
is whether the judgment and sentence are valid. If the court
which imposed them was without legal power so to do_the accused .
has not been in jeopardy (See Winthrop's Military Law and Precedents

(Reprint, 1920), pp. 261-262). As stated in Freeman v, United
itates (CCA 2nd 1916), 237 Fed. 815:

"As we have already held that all proceedings
before the judge substituted for the trial

judge were nullities, the defendant has not

been in jeopardy because of the verdict, , .
judgment, or sentence. No doubt he was in ‘
jeopardy down to the time the trial judge

withdrew from the case, but the jury in a

criminal case may be discharged because of

the judge's inability to proceed with the

trial on account of illness, and in such

event the defendant is not in jeopardy and

may be tried agairi“.3 ) 18708
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The court there held that by consenting to the continuation

of the proceedings before the substituted judge, the defendant
waived his right' to have the jury discharged and hence could
not claim to have been in jeopardy because they were not dis-
charged . So here the anpointing authority in the former
proceedings could properly have terminated the proceedings

as soon as the illegality of the court's constitution came to
Ris attention, and accused could have demanded such terminaticn
as soon as he learned of the defect znd no jeopardy would have
attached, under cases cited in Ci ETO 15320, Wade_and_Cooper.
It is difficult to percelve howsjsopardy ccouvld attach simply
because the prcceedings were notwiterminated, It is clear

that the invalidating factor, in order to render unavailable
the plea of former jecpardy, need not exist at the inception

of the proceedlngs, . For example it may arise when the jury-

is unable to agree or where a juror becomes incapacitated
during trial (cases cited in CI ETO 15320, Wade and Cocper).
Accused was no more in jeopardy by virtue of the fact that

the proceedings continued on‘to invalid findings and sentence,
than he would have been if the proceedings had been terminated
prior thereto because of the illegal constitution of the court,
The Board of Review is of the opinion that the finding- of
accused gam Bvans not guilty of Specification 1 of the Charge
an the fommer proceedings as well as the whole proceedings were
null ard void because the court was illegally constituted and
that they cannot avail him:as a bar to the instant proceedings.

3. Confinement in a penitentiary is authorized 'upon con-
viction of housebreaking by Article of War 42 and section 22-
1801 (6:55), District of Columbia Code, and upon conviction of
assault with intent to do bodily harm with a dangerous weapon
by the same Article and section 276, Federal Criminal Code (18
USCA 455). The designation of the Federal Reformatory, Chilli-
cothe, Ohlo, as the glace of confinement of accused Richard L.
Evans (Cir.229, WD, June 1944, sec.lI, par. 3a, as amended by

cir. 25, WD, 22 Jan, 1945) and of the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the plac
14 sept, 1943

of confinement of accused Sam Evans (Cir.210, WD,
sec.VI as amended) is proper.

e
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Branch Uffice of 7The Jud.e Advocate Generazl

vith the
Zuropean Theater
APC 887
BCGARD OF REVIEY NO. 5 -
S JAN 1946
Ci: ETO 18724 ‘
UNITED STATES g . XVI CORP3
v. ) Tr1a¢ v GClI, convened at
: ' ) Rouen, France, 5,6, July
Colonel DAVID C. WALLACZ ) 1945,
(019715), 11534 Engineer ) Sentence: Discdissal.
Combat Group )

HOLDING by 3CARD OF REVIZW NO. 5
HILL, VOLLERTSiM and JULIAN, Judge Advocates

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Soard subnits-.this,
its holding, to the assistant Judge advocate General in charge of the
Branch Office of The Judge advocate General with the muropean Theater.

2. Acéused was tried upon the following Charge and specificatiors:
CHARGS: Violation of the 96th Article of Var.
Specifiéation 1: (Stricken.on motion of defense).
Specification 2: (Fiuding of not guilty).

Specification 3: (Finding of guilty disapproved by Review-
ing Authority).

Specification 4: In that Colonel David C. ‘lJallace, Corps
of Engineers, then cowmanding officer of 11534 Ingineer
Combat Group, having received a lawful order from
major General John B. Anderson to report to head-
guarters XVI Corps immediately for temporary duty,
the said iz jor General John B. Anderson being in the
execution of his office, did, at Arnsberg, Germany,
on or about 21 lay 1945 fail to obey the sane.

specification 5: (Finding of not guilty).

-1-
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Specification 6: In that Colonel David C. Wallace, Corps
of Engineers, then commanding officer of 1153d .
Engineer Combat Group, did, at Conquer Debo Rest
Camp in Germany, on or about 20 liay 1945 violate
the directives of the cotmanding General 12th United
States Army Group and the commanding General 9th
United States Army pertaining to relations with
civilian residents of Germany by entering into friend-
ly social relations with FElse Hangen, a permanent
civilian res 1dent of Germany.

Specification 7: In that Colonel David C. Wallace, Corps
of Engineers, then communding officer of 1153d
Engineer Combat Group, did, at Conguer Debo Rest
_Camp in Germany, on or about 21 Lay 1945 violate the
directives of the commanding General 12th United
States Army Group and the commanding Genéral 9th
United States Army pertaining to relations with

, civilian residents of Germany by entering into friend-
ly social relations with Else Hangen, a permanent
clvillan resident of Germany.

—Speclflcatlon 8: In that Colonle David C. Wallace, Corps
of Engineers, then comumanding officer of 1153d Engineer
Combat Group, did, at Arnsberg, Germany, on or about 21
lay 1945 wrongfully introduce into his quarters, a
female, not.his wife,

He pleaded not guilty and, t"o-tbirds of the serbers of the court present
at the time the vote was tax n concurring, was found not guilty of Speci-
_ fications 2 and 5, and guilty of the remaining spscifizations and the,
Chztrge. - illo evidence of previous convictions was introduced. Two-thirds
of the merM¥ers of the court present at the time the vote was taken cor-
curring, he was sentenced to be dismissed from the service. The reviewing
authority, the Coumanding Generel, IVI Corps, disapproved the findings.
of gullty of Specification 3, approved the sentence and forvarcded the
record of trial for action under Articleof Var 48.. The confirming
authority, the Commanding General, United States Forces, Duropean
Jheater confirmed the senterce and withheld the order directing ekecution
of the sentence pursuant to Article of “ar 50%.

3. One of the spucifications against accused alleges that he
failed to obey a lawful order vhich he received from lajor Generzl dohn
e anderson. This latter officer was the Coimmnding Genersl, VI
Corps, and was also the appointing authority of the court which tried -
accused and later the reviewing authority. An examinatioh of the
allied papers discloses that on 1 'Juhe 1945 the charge sheets were
fowarded by indorsewent signed by General Anderson to the Commanding
Cenersl, Ninth United States iArny, with a request that, as-the 1153

" ZIngineer Corbat Group (accused's organizatiorn) was being transferred

from the jurisdiction of the headguarters of the AVI Corps, the case
be forwarded to appropriate authority for dispestion, The indoree.ent’
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"This officer was previously absent from his cosruand
et a critizal time and the circuwastances indicated the
probebility that he was at that time drunk on duty, al-
though the evidences did not warrant his trial for that
offense. Iezcause of this officer's previous superior
record, I coricidered it to the best interests of the
-service that he not be tried and imposed punishment
under irticle of Tlar 104 vwith the hope that ry clv«ﬁncy,
vould bear fruit. I am now of the opinion that he is
unrelishle and, therefore, reco:meud his trial by general
court-rartial.! (Underscoring supplicd)

The status of the VI Corps cnanred and the papers were therefore returned
for trial by sald Corps. :

In this indorssuent 0r°p2red before trial by Genersl Anderson who
vas zlready the real accuser in the case .(Cid 280556, IV Zull. JAG 272),
and who subseguently became the appointing and the reviewing authority,
we find clear evidence that he had forued an unecuivocal pre-trisl opinion
2s to the ultimate disposition to be uade of this accused. The charges
vere to be a means to this end. This opinion is further reflected by the

language

employed by him in his action shzet signéd as reviewing authority

recormending to higher zuthority that the sentence of the court be not dis-

turbed,

In the opinion of the 3oard of Review the instant case falls squarely
within the rule announced by the 2oard of Review in Ci. 280556 {supra) when
the record of trial tras held legally lﬂSUleClGQt and when the following
principal was announced:

"The purpose of 4i.'7. & is not only to protect the accused

frem trial by a court appepinted by a person actually

prejudiced against hlA, but also to make certain that the
appointing author ity is so entirely unconuescted writh the
transactions gziving rise to the charres that rszsonable

persons will not impute to him any persomal feeling or

intersst in the matter, “Hut may rely with confidence upon

an igpartial trial by an unprejudiced court." (See also:

Ci. BT0 1&3&9, LcCorndck:. g - "

. In view of the forvbomb it is unnecessary to consider other guestion
involved in the case .

L.

The Board of Review is.therefore of the opinion that the record of
trial is legally insufficient to supgort the findings of guilty and the
sentence. & :

, Judge hdvocate.

( TSl pUTY )
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War Department., Branch Office of The Judge Advocate Ceneral #rlth the .
Zuropean Theater,

- T0: Commanding '
General, United States Forces &Mgela%srheater (Lia:.n), APO 757, U. S. _
Army. _

1. In the case of Colonel DAVID C. WALLACE (019715), 1153d
Ingineer Combat Group, attention is invited to the foregoirig holding
by the Board of Review that the record of trial is legally insufficient

to support the findings of guilty and the sentence, which holding is g
hereby approved. ’

’ 2, When copies of the publislwed order are forwarded to this '
office, they should be accompanied by the foreg01ng holding and this -
indorsement. The paher of the record in this. office 1s Ci ETO
we 18724, For conpesiinediaf @ ercnce, plaase place that numbenin__._—————
brackets at thg&» R (CL £T0 18724). :

l “ oA hd m@m’fﬁ? 5 .}'.‘iﬂ R
T - CoXkbonel, JAGD, Y
Lo Actlng Ass:Lstant Judve Advocate General. '

[ UV PP SR ST 9

C g

( rindinga’and sentence mawm”’ .GCHO 203, l(; o1 May 1946). L
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Branch Office of The Judge Advocate General
with the
Buropean Theater
AP0 887
BOARD OF REVIEW NO. 1 .
S JAN 1946
CM ETO 18726 .
UNITED STATES ) 30TH IN@ANTRY DIfISION
o , _ ) - :
V. - ) Triel by GCM, convened at Oschersleben, .
) Germeny, 20 May 1945. . Sentences
Second Lisutenant Williem T. ) Dismissal, total forfeitures and
Juett Jr. (0-1032532), .30th ) confinement at hara lsbor for life, :

Reconnaissance Troop, liechanized. v-) United States Penitentlary, Lewisburg,
. ) Pennsylvania.

HOLDING by BCARD OF REVIEW'%O. 1
- STEVENS, DEWEY and CARROLL, Judge Advocates

l. .The record of triel in the case of the officer named sbove.has been
examined by the Board of Review and the Board submits this, its holding, to
the Assistant Judge Advocate General in charge of the Branch Office of The
Judge Advocste Genseral with the European Theater,

2. Accused was tried upon the following charges and specificationss
CHARGE I: Violation of the 58th Article of War. .

Specification: In that Second Lisutenant Williem T.
Juett Jr., 30th Reconnaissance Troop, Mechanized,
4id, in the vicinity of Ligneuville, Belgium, on
or about 16 January 1945, desert the service of
the United States and did remain sbsent in
desertion until he surrendered himself at Besancon,
France, on or ebout 11 February 1945,

" CHARCE II: Violatlon of the 94th Article of Viare -
(Findlng of gullty disapproved by confirming authority)

Specificaticn:(Finding of guilty disapn;oved by confirming author{ty)
GHARCE I11:Violation of the 96th Article of War, :
(Finding of not guilty)
Specification 1l: (Finding of not guilty)
Specificetion 2:(Finding of not guilty)
. .
RESTRICTED
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ADDITIONAL CHARGES: Violation of the 96fh Article of War,
(iiolle Frosequi)

Specification 1 ¢ (Nolle Prosequi)
Specification 2 ¢ (i{olle Prosequi)
Specificetion 3 1 (Holle Prosequi)

He pleaded not guilty end, two-thirds of the members of the court present
at the time the vote was teken concurring, was found not guilty of Charge
I11 and its specifications ang guilty of the remaining charges and specif-
ications., No evidence of previcus convictions was introduced. Three-
fourths of the members of the court rresent at the time the vote was taken
conecurring, he was sentenced to be dismissed the service, to forfeit all
pay and allowances due or to become due and to be confined at hard labor,
et such place as the reviewing authority may direct, for the term of his
natural life, The reviewing euthority, the Commending General, 30th
Infantry Division, approved the .sentence with the recommendation that, in
the light of accused's youth, his previous good combat record, and the
mitigeting circumctances surrounding the offenses, the period of confine-
ment sdjudged be reduced to 35 years, designated the Esstern Brench,
United Stetes Disciplinary Barracks, Greenhaven, New York, as the place of
confinement, and forwarded the record of trial for action under Article of
War 48, The confirming euthority, the Commending General, United States
Forces, European Theater, disapproved the findings of guilty of the Spec-
ificstion of Charge II and Charge II, confirmed the sentence, designated
the Unite? States Penitentiary, Lewisburg, PemnsyVania, as the place of
cenfinement, end withheld .the order directing execution of the sentence
pursuant to Article of War 50‘.

3. .The evidence for the prosecution may be swummerized as follows:-

On 16 January 1945, accused was platoon lesder of the first platoon,
3Cth Reconnaissance Troop, Mechanized, then engaged in the mission of
patrolling a sector neer Ligneuville, Belgium. The situation was tactical
‘at the time but the enemy was "pretty well dispersed and in no great
strength * * * just scattered individquals throughout the area" (RT7).

Accused was orjered by radio to report to the troop commsnd post at. Ligneu-
ville to érew rations and, at about 160C hours, he and two enlisted men of

" his platoon, Corporal William Slappey and Private Leonard Caplan, did in

fact leave their platoon area to go to Ligneuville for thet purpose.  When
they reached Ligneuville, they were unable to locate the trcop command post
end it was decided to proceed on to Sart, Belgium, since it was thought

that retions could be cbtained there. However, they mere agaln uneble to
accomplish their mission, and, efter some discussion, it was decided to

spend the night in Sart. During this discussion, ‘accused made the suggestion
that the group go on to Paris but Slappey, a4 least, did not regarad this '
suggestion as having been seriously made. The next morning, the men arose .
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end egain set out,proceeding toward Eupen. After they hed travelled somse
distance, Slappey became apprehensive that they were not going back to
the troop and, upon guestioning accused, found that he hed been serious
in his suggesticn of the previous evening that they go to Poris. When
Slappey discovered thic, he refused to go farther, sbandoned the group
end hitch-hiked back to the unit. Caplan accompanied accused to Paris
and stayed there with him for a few days, but eventually also left and
went back to the troop (R13; Pros. Exl‘ 2,37,

Accused's troop commander testified that he did not see accused-
from 16 January to 11 February 1945 and that he gave him no permission
to be absent during this period (R8). A duly authenticated copy of the .
morning report of accused‘'s organization for 16 January 1945 shows him
from duty to absent without leave as of 1630 hours on that dete (R13;
Pros. Ex. 4). It waes stipulated that accused "surrendered himself to
the hands of the militery authorities" at Besancon, France, on or about
11 Februery 1945 (R14; Pros. Bx. 5). .

On cross=-examination, accused's troop comrender testified that
eccused's reputation within the organization was good, that on "quite a
few" occasions he volunteered for missions which he Preally did not have
to do", and that, until 16 January, his service had been of the highest
type (r9).

lajor Vivion F. Lowell, Division Heuropsychiatrist, 30th Infantry
vivision, testified that he interviewed accused on 23 April 1945 and stated
thet he prepared and signed a "certificate" at that time. The defense
affirmatively stating thet it hed no objection, this "certificate” was
introduced into evidence (R1C; Pros. Ex.l). ilajor Lowell's findings, as
expressed in t is document (deted 23 April 1945) were that "this officer
chcuseg/ Inows right from wrong and is able to adhere to the right". He
Tound no evidence of mental diseass (Pros. Ex. l)._ On cross-exeaminetion,
lisjor Lowell testified that, in giwving accused the psychiatric exasminatiom,
he hag ' '

"tried to determine what the evsnts were and
what he Z;bcusq§7 had done en” if he had been
sick and what his feelinps were * * % ZE@§7
* ¥ ¥ As far as'I could Aetermine, he was
normal during the period he was rone™ (R1l1).

He conceded that the exemination had teken place on 23 April =lthough
.accuse? left the troop on 16 Janupry ‘end that "It is more désirable to
meke the examination as soon as possible after the incident occurred™
(T12). e also conceded tuet “sychlatrlcts soretimes Aisarree among
themselves in their Aiegncsis of a given patient (R13).

4, Accused, after having been advised of his ri hts, elected to
testify on his own behalf (R14). He state? -that he first joined the 30th
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Reconnaissance Troop in November 1943 and thereafter served with it &
continucusly except for a period of about ten weeks in the fall of 1944
when he was hospitalized for wounds received near Saint Lo during the
Normandy campaign (R14=15), On 16 Jenuary 1945, while his unit was
engaged in patrolling certain roeds near Ligneuville, Belgium, he left -
his platoon and wandered about the area "to see what was up". In so
doing he encountered an American soldier with whom he became involved -
in en ergument. The argument becaue so violent that accused "was under
the impression that he the soldiq§7 was going to shoot me end I beat
“him to it and shot him first". He then~looked around to see if he had
been observed and, seeing two soldiers approaching, went back to his
platoon to try to determine what his course of action should be, EHe
stated thet he '

"remained there some two hcurs thinking the situation
over end decided that I had done something that I
could not pessibly get out of and before the real

" unpleasant part of it began I was going some place
end have a little fun. I knew I would sooner or
later get picked up. From there on the events took
plece as described earlier in the day" (R15),

At the time he left the platoon with Slappey and Caplen, the enlisted
men thought thet the purpose of the trip was to get rations. He himself
was still somevhat undecided as to what his course of action would be
and
' "the time for desertion 4id not arrive until the next
" morning on the road from Eupen to lialmedy. If you
turned left you hit a highway from the pletoon and
if you turned right you hit one to the platoon" (R20).

He turned left end, when he did so, Slappey stated that he was going back
to the troop and left. Caplan decided to accompany him to Paris (R15,20).
Vlhen *he reached Paris he did not have a good time because it was cold, he
could get little to eet, and he feered apprehension. Toward the end of -
his stgy in Paris, he was approached by militery police who aske? to see
his pass. TVhen he showed, them a forged pass they becams suspicious angd
attempted to place him under arrest. He resisted and managed to escape, -
althoush dazed from a blow he received on the tack of his neck when one

of the military policemen struck him with a carbine, The blow he received
tgoubled @i@ lJater., He stated that, while in Paris, he

" . "™mew I was in more trouble than I had ever been in
my life. I could not think of enything worse then
going back and fecing 1t" (R16). . .o
Vhen he leter surrendered himself at Besancon he wes very ill, probably
as the result of exposure end insufficient foods Accordingly, he was
. sent to.the 180th Stetion Hospital at Dijon (R16)., TWhen admitted to the
" hospital, he informed the Surgical Officer of the Day that he-had been
taken prisoner end hed esceped, and that he had been knocked unconscious
by & shell burst on 15 Januery 1945 near Saint Vith, Belgium (R18; Def.
Ex. A). Two days later, he was transferred to the 36th General ospital,
with a diegnosis of "concussion, cerebral, mild(besed on history)<4Def.
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Ex. B)., Vhile he was in this hospital, certain perscmnel from his unit .
arrived to take him back, smong whom was an officer acting as an invest-
igating officer. He was released from.the hospital into the custody of
the investigating officer who then turned him over to the military police
et Jancy. While in the 36th General Hospital he did not teke certain
sleeping teblets which had been given him but retained them until he hed
fifteen in all and, after he was turned over to the militery police, he -
realized he was in "a mess that was going to get worse and worse as it
went along" so he took all of the sleeping tablets at one time (R17).

He became unconscious and when he regained consciousness he was agin in

a hospital, On 25 February he was transferred to the 173rd4 Gensral
Hospital aml while thers was examined by a psychiatrist to whom he truth-
fully disclosed all the facts and circumstances surrounding his case
(R17, 20,22). On 7 March he was transferred to the 2lst General Hospital .
for further cbservation and-treatment with the diagn051s .

“1. Psychoneur051s, reactive depression, sv, with
suicidal tendencies. 2. Barbitrate intoxlcatlon
(suicidal ettempt)" (Def. Ex. C).

" He wes given enother psychiatric examination after being transferred to
the latter hospitd and again truthfully disclosed ell the facts and cir-
cumstences of his case %o the.dxamining physician (R19; Def. Ex. D). This -
physician found him to be "a narcissistic, egocentric, schizoid individual
who is not psychotic" and further found that he was,on 15 lMarch 1945,

sble to understand the nature of a court-martial proceeding and to assist
his defense coursel in the preparation and trial of his case. Medical
treatment or disposition under Section II, AR 615-360, was not recommended
(Def. Ex. D) .

One of the officers of accused's troop testified that one or two
days prior to 16 January accused hed difficulty in accomplishino e mission
and wes forced to remain out in the snow for four hours. The following
night :he was up the entire night. When witness next saw him on or about
. 16 January with four of his men, he wes "by far the jumpiest of the group”
(R22-23). Another troop officer testlfied (on cross-exsmination) that he
had seen accused around the troop command post on the "days immedistely
prececding the 16th of January"™ end that accused appeared to bs acting .
. normally at that time (R25). A third trocp officer testified, also on
cross~examination, that he caw accused on 16 January and that he seemed
normal then end to be "pretty satisfied with what he was doing" (R26).

The troop commander testified thet he saw accused on 16 Jenuary end on
each day of the previous -two weeks and.that durlng that time accused .
acted normally ~=~"The ssme as alwwys" (R26-27)."

Character witnesses for the defense testified that accused ‘was
& hard worker end one of the best- liked officers of the troop. One
officer testified that he had heard the men in his platoon sey that they
would "go to hell for him" and witness stated that he knew it to be a
fact "that they would have"” (R22). An enlisted men who had served with

v
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accused during the Hormendy campaisn an? who later received a battlefield
comnission testified that ac-use® had alwsys performed his duties in an
excellent mammer (R26),

5. Little difficulty is presented by the instant record of trial.
It was clearly shown that accuse? absented himself from his orgenizetion
without authority for the period allege? and there is ample evidence to
support the court's inference thai, et the time of ebsenting himself, he
entertained the requisite intent to constitute Lis offense that of
desertion. The evidence as to his mental condition introduced by the
defense¢, while perhaps relevant in mitigation, shows et most only that
he was psychoneurotic, not psychotic, and fails to show that he was
unable to distinguish right from wrong end to athere to the right., Cther
competent evidence of rscord tends to prove that sccused was in fact
legally sane. Hence, the ccurt was justified in holding the. accused
mentally responsible fcr his acts (Cii 27C 13376, Aamsen; Cii ETO 4219, Price%

~Holloway v. United States (App. D.C., 1945), 148 F(2nd)665). - In the

opinlcn of the Board of neview, the record of trial is legally sufficient .
to ‘support the findings and the sentence (Cil ETQ 13303, Sweezy).

6., Accused was sentenced to confinement at hard labor for 1life "at
such place as the rsviewing authority may direct". WVhen the case came
before the Commanding General of the 30th Infantry Division for his action,
he not only approved the sentence but desirneted the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, Wew York, as the place of confine-
ment. W“hen the case was forwerded for acticn under Article of Viar 48, the
Commanding General, United Stetes Forces, European Theater, confirmed the
sentence and designated the Unite? States Penitentiary, lLewisburg,
Pennsylvania, as the place of confinement.

In the digest of Cpinions of the Judge Advocete General of the
Army, 1912,p.567, LIV i1, the following is found: ‘

"In cases * * ¥ of sentences of dismissel and death,
imposed in %tie of peace, and of some death sentences
edjudged in time of war, as alsc of all sentences
'respecting general officers', while the convening
officer (or his successor) is the originel reviewing
suthority, with the seme power to approve or disapprove
as in other cases, vet, inasmuch as it is provided by
Articles 105, 1C6, 108, end 109 that the sentence .

" shall not be executed without the confirmation of the .
President, the latter becomes in these cases the final
reviewing officer when --- the sentence having been
approved by the commander (for, if Zisapproves by him,
there is nothing left to be acted upon by the superior)---
the reccord is transmitted to him for his action.”

Ang in CIi 203869, Lienher?, 7 BR 289 at 305 (1935) it was said:
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"The reviewing suthority in his action which is
-aopended to the record of trial not only epproved

the sentence but forvierded the record of trial

for action under the 48th Article of War but also
designated the United Stetes Northesstern Penitentiery, -
Lewisburg, Pernsylvenla, as the place of confinement.
So much of this action es designate” the place of
confinenent is surplusage. The reviewing authority
is authorized to designate the place of confinement
only when he has the suthority tc order the execution
of the sentence. Pare. €lb, p.78, MCM, 1928 In this
case confirmation by the President is necessary
before the sentence can be.ordered executed A7 48",

The considerations mentioned in the quotations set forth.above are
equally applicable here and, for 'the reasons there suggested, the
desiznation made by the confirming suthority (or "finsl reviewing auth-
ority"), rather than thet made by the “original reviewing suthority",
governs. lence, under the action teken by the confirming authority, the
place of confinement for this accused is the United States Penitentiary,
Lewisburg, Pennsylvania. .

7. The charge sheet shows that accused is 24 years' 11 months of
.eage with data as to service as follows: "Enlisted status, 15 months, First -
Cavalry School Detachment. Entered on Active Duty on 1 July 1943,
Assigned and joined 30th Recomnalsance Troop, lechenized on 1 Getober 1943%,.
No prior service is shown.

8.. The court was legally consfituted and hed jurisdiction of the
person and offensess No errors injuriocusly affecting the substential
rights of accused were commltted during the triel. The Board of Review
ig of the opinion that the record of trial is legally sufficient to aupnort
the findings of guilty and the sentence.

9. The penalty for desertion in time of war is death.or such other
punishment as & court-martial may direct (AW 58). Penitentiary confinement
is euthorized upon conviction of desertion in time of war (AW 42). The
designation of the United States Penltentiary, Lewisburg, Pennsylvania, as
. the place of confinement is proper (AW 423 Cire 229, WD, 8 June 1944, 500,
II, pars. 1b(4), 3b).

M Z m@g Judge Aavocate
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. Wéu' Depertment, Branch Office of The Judge 'Advocate General with the

European Theater. #gh . TOs Commanding Genera.l,
United States Forces, Europe er (Main), APO 757, U.S. Army.

~

’

1. In-the case of Second Lieutenant WILLIAM T, JUETT Jr. (0-1032532),
30th Reconnaissance Troop, llechanized, attention is invited to the fore-~
going holding by the Board of Review that the record of trial is legally .
suffioclent to support the findings of guilty as confirmed and the sentence,

. which holding is hereby epproved. Under the provisions of Article of War
s you now have authority to order execution of the sentence,

. 2. Vhen copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this injorsement,
The .file number of the record in this office 1s CM ETO 18725, For convene
jence of reference, glease ‘aﬂ 'J,:- nurber in brackets at the end of the

orders (CK ETO 18725 @@
Ly O

/ FR.A.NKLIN RITER,
iy Colonel JAGD,"
Acting A&d'ﬂ'ant Judgo Advocd‘ao Generale

( Sentence ordered exocnted._ GCMO 44, USFET, 15 Feb 1946). ’
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Branch Office of The Judge Advocate General

with the ,
European fTheater
APO 887
B OF REVIEW Nos 1 Az
CARD . 2 8 DES 194
CM ETO 18726
UNITED STATES ) CHANOR BASE SECTION, THEATER
) SERVICE FORCES, EUROPEAN
Ve , : g THEATER - :
First Lieutenant WILLIAM H, ) Trial by GCM, comvened at Cherbourg,
JONES, JR. (0-1004484), Ad~- ) Mgnche, France, 1 August 1945.
jutant General's Department, ) Sentence: Dismissal and total
Headquarters, 4th Port ) forfeitures. '
(formerly of 208th Army )
Postal Unit), )

HOLDING by ECARD OF REVIEW Koe 1 y
STEVENS, DEWEY and CARROLL, Judge Advocates

le The record of trial in the case of the officer named
above has been examined by the Board of Review and the Board
submits this, its holding, to the Assistant Judge Advocate
Genaral in charge of the Branch Office of The Judge Advocate
General with the European Theater.

2+ Accused was tried upon the following charges and
specificationas

CHARGE' Is Violetion of the 93rd Article of War (Finding of
not guilty). :
Specification: (Finding of not guilty).

CHARGE II: Violation of the 95th Article of War,

Specification: In that First Lieutenant Williem H., Jones, Jr.,
Headquarters, 4th Port, then of the 208th Army Postal Unit,
did, et or near Cherbourg, France, on or about 22 June 1945,
during an official audit of the stamp stocks and funds on

P
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hand at the 208th Army Postal Unit, wrongfully
and knowingly attempt to conceal a shortage in
postal funds under his control, by borrowing
about 250 25-franc denomination Expeditionary
Force iessage stamps and attempting to mingle
such berrowed stamps with the stamp stock for
which he was.responsible at the 208th Army Postal
Unit, without disclosing to the said auditing
officers the circumstances surrounding the
borrowing of such stamps.

CHARGE IIIs Violation of the 96th Article of War.

Spécification 1l: In that #* = = digd, at or near

Cherbourg, France, on or about 15 lay 1945,
wrongfully borrow about 1,000 francs, lawful
money of France, of an exchange value of about

- $20, from Technician Fourth Grade Francis E.

Ulrey, a member of his coumand.

Specification 2¢ In that * * * did, at or mear

Rennes, France, on or about 14 June 1945,
wrongfully borrow ebout 200 francs, lavful
money of France, of an exchange value of about
$4, from Technician Fourth Grade Francis E.
Ulrey. a member of his coutaand.

Speclﬁcation 33 In that * » % did, at or near

Rennes, france, on or about 12 June 19145,
wrongfully borrow about 325 francs, lawful
money of France, of an exchange value of about
$6450, from Technician Fourth Grade Louis E.
Willett, a member of his command. :

Specification 43 (Finding of not guilty).

Specification 51 In. that * » did, at or mear

Deauville, France, on or about 23 May 1945,
wrongfully borrow sbout 500 francs, lawful
money of France, of an exchange value of about
$10, from Technician Sergeant Freeman Fiteh,

Va member of his comcande.

He pleaded guilty to Specifications 1, 2, 3 and 5 of Charge III
and Chaerge III, and not guilty to the remining charges and

specifications,.

e was found not guilty of Specification 1 of

Charge I and Charge I, and of Specification L, of Charge III, end
guilty of the remaining charges and specifications. - Illo evidence
of previous convictions was 1ntrodu'_::ed. He was sentenced to be

.
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dismissed the service and to forfeit all pay and. allowances due
or to become due. The reviewing authority, the Commanding
General, Chanor Base Section, Theater Service Forces, European
Theater, approved the sentence and forwarded the record of trial
for action under Article of ¥War 48. The confirming authority,
the Commanding General, United States Forces, European Theater,
ccnfirmed the sentence, and withheld the order directing
execution thereef pursuant to Article of War 50%.

"3e Since accused pleaded guilty to all specifications and to
the Charge of which he was found guilty, with the exception of the
Speecification of Charge II, we are concerned primarily with that.
The meagre evidence bearing upon the specifications which were the
subject of guilty pleas is fully con31stent therewith (cf. CM ETO
18176, Powell).

The evidence in support of Charge II and its Specification
shows that in June 1945 accused was the commanding officer of the
208th Army Postal Unit which supplied postal facilities for about
5,000 troops (R8-9)e Army Postal Units are ordinarily audited on
the 20th of each month, but in this particular case the audit was
not held until 22 June (R11,12). On that day the suditors were
already at work when accused arrived at the post office. "He
immediately approached one of the elerks and asked him if he had eny
money order funds, stating that he was short 5,960 francs. The
‘clerk replied that his accounts had already been audited and were
locked in the safe (Rl3)e Accused then went over to the registry
window, out of sight of the auditors and held up six fingers to
another clerk who was sitting at his desk. The ¢lerk shook his
head and accused locked %puzzled®s He walked over to the clerk and
asked him how much money was in the “money order business® but was
again told that it had been audited and was locked in the safe (R47)e.
"He also epproached another clerk and attempted to borrow 5,000 francs
stating that he was *short* (R53). Finally, he wrote on a slip of
paper that he was short *5800 francs® (F31) or %5960 francs® (RLL)
~ the evidence is in dispute - and placed it in front of another :
clerk who also was unable to help him (R31). Thereupon accused left
the office and went to Army Postal Thit 114 at Cherbourg where he
borrowed 250 Expeditionary Force Message Stamps in 25-franc dencmine
ations, valued at about $126, for which he gave a receipt in his own
name reciting that he had received from *APO 114* 250 stamps (R25,
39)e The officer in’'charge of Army Postal Unit 114 considered it a
loan made on Army Postal Uhit credit and not upon perscnal credit,
since it is a practice among such units to borrow stamps in c¢ases
of nccessity (RR7-28)e Accused then returned to his office, opened
the safe, put in %a folder*, and removed his *stamp stock® which he *
pleced in front of the auditors (Rl4). When accused's accounts
were audited they were found to be $e15 "over? but there was no
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indication among them that he owed approximately $126 for the stamps
he had borrowed that morninge. ¥hen the auditors, who had been in-
formed of accused's asction in borrowing the stamps, pointed this
out, accused stated that he had known all the time that his accounts
were short that much (R36). About 1600 hours on that day, accused

returned to Army Postal Unit llh and paid in cash for the stamps he
had borrowed (R25).

h. After being advised of his rightas, accused elected to be
sworn. and testify (R66).

He stated that he discovered a shortage in his accounts on
19 June (R69)s Aware that he was responsible for the shortege, he
borrowed the stamps *through azcase of excitement®. He regarded
the transsction in the same light as if he had gone to a friend and -
borrowed money to make up the shortage (R70)« He conceded, however,
that he did not regard govermment. property as property which could’
be borrowed and used in the same way that he could borrow and use the
property or money of a friend (R76). The shortage was made up on

. 26 June (RS0). ‘

v 5. The Specification of Charge IT alleged, in effect, that ‘
during an official audit of his Army Postal accounts, accused wronge
fully and knowingly attempted to conceal a shortage therein by
borrowing 250 Expeditionary Force Meossage Stamps and attempting to
mingle them with his stock, without disclbsing the circumstances of *
the borrowing tc the audibors, in violation of Article of War 95
Since he was goquitted-of 'embezzlement, and the shortage in his
accounts is npt alleged to have been created by his own peculation -.
we must .. assume that it arose through negligence or mistake. With
this for a premise, accused in substance contended that he was at
liberty to mske up shortages from his own funds, whether derived from

- loans by friends or otherwise, and that if the shortage was covered in
this fgshion, it was no: concern of the augitors and that he was under
no duty to disclose the facte . The evidence in this case, however,
presents an entirely different picture. It reveals that accused
discovered a shortage on 19 June and that this shortege existed on 22
June, ths dey of the audit; that accused made frantic efforts to .
conceal the sortage through replacing it either by loans from his
clerks or by transferring money from their account to his, a fact
which is significient in showing his fraudulent intentes  Frustrated
in his efforts, he borrowed stamps = United States Government property =
from ‘avther Army Postal unit, taking advantage of an official practice
which had grown up among such units when they needed stamps to sell,
without bothering to disclose the real purpose of the loan. He then
placed the borrowed stamps with his official stsmnp. stock, which he
exhibited to the auditors without disclosing to them arything with

4=
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reference to the borrowing.

: His actions were thus nothing less than a fraud on the
Govermment, What the transaction amounted to was the transfer
of @overmment. property from one Army Postal unit to another in
advance of the auditors' examination and without their knowledge
with the result that even after a thorough audit the Govermment
was still short funds and the shortage remained undetected - a
result deliberately intended by accuseds This is the fundamental
difference between what he contended he did and what he actually -
dide " If be had made up the shortage from his own funds, the
Government would have the money and there might be no necessity
for disclosing that the shortage once existede Here, however,
the Government was still actually short funds and the whole
purpose of the audit was defeated through accused's intentional
manipulation and nondisclosure.

’

. Viewed in this light his conduct was obviously deceitful
end fraudulent.s Then he stood by and watched the auditors check
his accounts without disclosing that they did not correctly state
his actual indebtedness to the Government, his cdnduct was not a
whit different, so far as his culpability under Article of War 95 is con-
cerned, than if he deliberately misrepresented the status of his
accounts. His actions were dishonest and deceitful and fall below
that standgrd required of an officer and gentleman. The record is
legally sufficient. to sustain the findings of guilty of this Specific=~
ation (CM'ETO 765, Claros; 2 ER (ETO) 299; CM' ETO 1786, Hambright 5 ER
(ETO) 287; 4 ETO 2777, Woodson, CM ETO 72&6. Walkers CM ETO 8457,

Porter).

6. The charge sheet shows that accused 1is 31 years one month’
of age and wags commissioned a second lieutenant on 3 November 1943.
He had prior service as an enlisted man from 22 July 1942 t0- 3
) November. 191{3 .

-The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence.

8‘, A sentence of dismissal is mandatory upon conviction of a
violation of Article of War 95 and a sentence of dismissal and total
forfeétures are authorized upon conviction of a violation of Article of
Wa.1'9¢ . ’

Judge Advocate

Judge Advocate
(TEMPORARY DJ
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Wai Department, Branch Office of The Judge Advocate General with the

- Buropean ‘Theater. 2 8 DEG 1945 ' © TOs Commanding
- General, United States Forces, European Theater (Main) APO 757, UsSe

Armye :

ls In'the case of First Lieutenant WILLIAM He JONES, JRe .
(0~100448L), Adjutant General's Department, Headquarters, Lth Port
(formerly of 208th Army Postal Thit), attention is invited to the -

- foregoing holding by the Board of Review that the record of trial
is legally sufficient to support aings of guilty and the - .
sentence, which holding is he Q’ ved Under the provisions’
of Article of War '503, you ngk
the sentences

2¢ When coples of the
officey they should be accon
indorsement. The file numbeRy)
-~ 18726. " For convenience of re

" ( Sentence ordered execyted, GCMO 7, USFET, 12 Jan 1946), |
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Branch Office of The Judge Advocate General

with the
European Theater
APO ‘887
BOARD OF REVIEH NO. 5 2 0 DEC 1945
CK ET0 18730 | ' "
"UNITED STATES- ) CISE INTERIEDIATE SECTION, THEATRR
. ’ . ) SZRVICE FORCES, EUROPEAN THEATRZ
Ve ) .
- ) L ; 8
" Private First Class HENRY ) ~ Trial by GCM, convened at Rheims, France,
NEELZY (38290401), Company B,) ° 19 October 1945. Sentence: Dishonorable
390th Engineer Regiment ) discharge, total forfeitures and confinement
(General Service) ) at hard labor for 20 years. United States
; Penitentiary, Lewisburg, Pennsylvania.

_HOLDING by BOARD of REVIEW NQ. 5 -
HILL, VCLLERTSEN and JULIAN, Judge Advocates

1. The record of trial in the case of the soldier named above has been
examined by the Board of Review and found legally sufficient to support the
sentence as approved, '

. 2+ In this case there was substantial evidence on which theé question of
intent, malice, self-defense, provocation and the so-called "cooling period"
could properly be determined by the court adversely to accused (CM ETO 292,
Mickles 1 BR (ETO!) 231; CM ETO 1941,Battles; .CM ETO 11059, Tanner). Such
questions were those of fact and were for determination by the court (Ck ETO
30425 Guy, Jr,) and since there was substantial evidence to support the court's
findings, they will not be disturbed by the Board of Review (CM ETO 1953,

Lewis). '

-l- .

7. G414
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3. Confinement in a penitentiary is authorized upon conviction of
murder by Article of Ear 42 and sections 275 and 330, Federal Criminal Code
(18 USCA 454, 567). The designation of the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement, is proper (cir. 229, wp,
8 June 1944, sec., II, pars. 1 b (A), 3_)

Judge Advocate
Judge Advocate

Axxﬂan44Judge Advocate

-2-
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Branch Office of The Judge Advosate Ganeral
with the
Guropean Theater
APO 887

BOARD OF RZVILM NO, 1 . 11 JAN 1946
oM ETO 18734 ' |

"UBITAD B8TATLS 8TH ARMORED DIVISION
Trial by CCk, convened at ilokyeany,
Csechoslovakia, 12 July 1945.
Sentence: Dismissal, total forfei-
tures and confinemsnt at hard laber
for three years. Zastern Branch,
nited States Disciplinary Barracks,
Greenhaven, New York. .

Yo

Captein ROBURT P. HOCUL
(0=307097), ¥ilitary
Governasnt Detachment
Ti=10, Twelfth Army
Creup

[N NEVL NS NPT WL WL SN 1 )

: HOLDING by BOARD OP REVIZS NO. 1
STEVENS, DE¥sY and CARROLL, Judge. Advocates

1. The reserd of trial in the case of the efficer named abave has
beani axamined by the Beard of Review and the Beard swbmits this, its held-
ing, to the Assistant Judge Advecats CGeneral in charges of the Branch Office
of The Judge Advocate General with the Lurepean Theater.

2. Acoused was tried upen the following charges and -mitlcaticm_x
GHARGZ X1 . Vielatien of the 96t.h Ardicle of War,

Spevifiextion 1: In that Captain Rebert F. Hogus, Nilitary
Gevernment Detachment Ti=10, Twelfth Army Orewp did,
at or near Rakycany, Cnohul.nnkh. en or about 26
Nay 1945, wrongfully and wlawfully assept fer his omn
use and benefit thirty-thewsand (30,000) Cseehoslovakian
Irenen, valus of abeul lues hundred dellars ($300.00)
in United States meney, from Jaceb Ceunt Condenhsve -
Kaleryi, nmmrmcmmmwof
United States Army foress. :

mn.nma 21 (Pinding of nes gullty).

wle
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Spesifieation 34 (m of not ..m.,).
Spesification 41 (sou- Presequi).

Spesification 5 Xn mt ® a & did4, at or mear Rm, .
Cuesheslevakia, on or adeut 11 June 1945, wrongfully
and wlawfully charge, acsept and receive from Jaced
Count Condenheve Kaleryi, a prisensr under the custody
and ssantrol of United States Army forces, twenty=
theusand (20,000) kronen, valus of about twe-hundred
dellars ($200.00) in United States money, in exshange
for identification papers fer the u.td Jaced Count
Cendenhove Kaleryl,

CHARCE IX: Vielation of the J4th Article of ¥ar.
(Finding of not guilty.

Specification: .(Pinding of not. guil\.y)."

He pleaded net guilty te beth charges and all specifications thereof and,
two=thirds of the mesbers of the sourt present at the tine the vots was
taken sencurring, was found guilty ef Chaurgs 1 and of Specifiocations )1 and
5 substituting in each the werd "persen" for the werd “prisoner® and net
guilty ef the remaining specifications of Charge I and of Charge II and its
Specificatien., Ko evidenoce ef previoms convictiens was intreduced, Two-
thirds ef the msabers of Lhe court present at the'tins the vots was taken
senowrring, he waa sentenced to be disaissed the service, te forfeit all
pay and allowances dus or te becoms dus, and to be confinsd at hard ladbor,
at such place as the reviewing awtherity may dirsct, for three years. The
reviswing authority, the Cosmanding General, 8th armered Division, approved
-the sentence and forwarded the recerd of trial for action wndsr Article ef
dar 48, The confirming authority, ths Cesmanding Ceneral, United States
Forces, Luropean Theater, confirmed the sentence and designated the Zastern
Branch,| United States Disciplinary Barracks, Greenhaven, Kew York, as the

. place of cenfinszent, and withheld the order diresting exscution ef the
sentence pursuant to Article of War 50%. ,

~ .3, The instant case is a companion to Cil ETO 17914, Hapdwick, wherein
the Board of Review held the record of trial legally sufficient to suppert
the findings of gullty (and sentence of dismissal) of kajor Jamea C. Hard-
wick, the superior officer of accused, ef wrongful acceptance for his ewn
benefit of 30,000 Czechoslovakian krenen from Jacob Count Condenhove
Kaleryi, than a priscner mdcr his eustody and. control, in vieolation ef
Article of %ar 95.

. The pmccuuon'- evidence adduced in the imtmt case with respect to
Specification 1 of Charge I is essentially th: same as in the Hardwigk case.
In view of the findingsof not gullty end nolle prosequi above set forth, we -
are here concernsd with the evidence respecting only ipseifications 1 and
S of Charge I, which ls in material substance as faollows:

Ny

t - 2 -'
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Speeification ) (Wrongful seceptance of 30,000 krensn): On 25 May
1945, Count Kaleryi, a displaced person working as an interprster at the
medical detachmsnt in a Tisplaced Fersons Caxp at Rokycany, Csechoslovakia,
requssted accused (who was in command of the camp (R28,43 ) to tuke him to
Prague (R6,20-21). He told accused among other things that he, Kaleryi,
wished teo ebtain sooe money and plates from a Czech friend (110-11),
Pursuant to accused's direction, Kaleryl met him the next morning (26 May)
and with Najor Hardwick they proceeded in ths latter's Josp and with his
driver te Prague (K7,11~12), whers they visited among other places the
Czech friend's houss. There Kaleryl in the prssence of the two officers
received froa his friend 400,000 kronen and some silver plates (£7,13).

On the way back te the jeep, accused told Kaleryi he liked the plates and
becauss “it was very kind that he took me to Pragm" he presented t.hu
te acoused (R7,13-14).

© Following the return to Rnkyeanj, ¥ajer Hardwick in accused’s pressnce
and with his verbal econcurrence informed Kaleryi that each officer wished teo
have 10% of the money. After an argument during whigh Kaleryi remcnstrated
on the grounds thut the money belonged to his father and the plates given
te acoused were enough for the trip, he agreed te py the desired percentage,
infermed them, when ssked that he had edtained 300,000 krenen, and delivered
30,000 ktomn each to Lajor Hardwick and socused (18-9,)li~l6). On 11 Juns,
ascused delivered to First Lisutenant Paul D. MeDermwtt, Aui-tuxt Preveost
Marshal, V Corps, 30,000 krensn which ha stated he received "as a present
rmmmmt.smmmmmmmmmupnmn (w.-zs

L5945, ukod accued n th- Diophud Persons Cup u Shry
Phunn, Cnchuhnku (of which accused was the officer in charge (K39))
whether aocused weuld give him identification papers, whioh Kaleryi believed
he was t§ receive from him "becauss I have nothing"., Accused replied "yus,
but that would eost you meney® (19-10,19). At this time ne ens had directed
Kaleryi te make such request (106), dut he then informed a Majeor Reberts and
. & Lieutenant Naliorrew of the matter. Kaleryi was not willing, and felt that
his father, whe swned the monsy, weuld not be willing Lo pay as much as
20,000 krenen for the papers, but the twe last named ofﬂ.cor- directed him
to pey, as much apparently as accused demanded, "decause they were sure I .
weuld got the money back” (R17,19). One er two days later, Xaleryli made
siallar request te accused who made the same respense as before. Kaleryi
"how mush®, rejected an eoffer by accwsed to ascept 25,000 krecen
wwnhmupmmnmoraooooxm Accused stated

the papers weuld be ruéy the fellewing evening (11 June) (R10).

" On that day, serial musbers of Kaleryi's fathsr's netes tetaling ‘
20,000 krensn were recerded in the pressnce of Kaleryl and several offisers
‘ineluding Kajor Reberts, Liewtenant Mallerrow and Liewtenant MaDermett (K1Y,
25-26). In the evening, Kaleryi went te aceused's offise, requested of him
the idantification pupsr and oupplied Ris with the infermation therefer..
Assused typed the paper, signsd and ctaaped the same and dslivered i\ te
Kaleryi. Thuy then precseded to an office whers they were alone and Kalaryi
pud Ante esewsedts hasid & rell eontaining the 20,000 krenen wives masbers were

i
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ressrded, Assweed immediataly placed ths yell im his and Kaderyl

- went to Lisutenant Melorrew, to whom he delivered the and whe
entered "the effice" with lajer Roberts and twe ether (R10,17-18).
Liswtenant Melerrew delivared the paper to Lisutenant MeDermsit (R2%4,26),
.whe warned accused ef his rights, asked him if hs had given the Cewnt an

- 4dentity docwmont, and showed it to him. Acqused identified the paper and
stated he had given it to the Ceunt about 15 minutes sarlier. Asked if he
had received any monsy for it, accused deliberated for a few momsnts and then
said he had received a. gift in the sum of 20,000 kronen. He deliversd te
the Lieutenant the 20,000 kronen whese numbers were previously taksn. HNHe -
alse made the statemsnt conserning the 30,000 kronen and delivery thereef
shove set rm.n Kine silver plates wers found in his quarters (R25-26).

i

‘he Bvidence for the defense with the respect t.o Specifications 1 and
% of Charge 1 is substantially as fellows:

Decter Victor Haner, Doctor-Jurist of Pragws, t.utmod that hlcryi
told him several times that in Kaleryi's sworn statement "everything was
net 30 as he made it eut to be" and, although he did not stute directly
that the -uumt vas not as it shewld bo, witness could see "he had some-~

A ‘testified that on the morning ef 26 May, xuom
stated "he wished to ;o to Pruzue to get some alothing” but msationsd nething
slse te witness. Kaleryl brought from what witness assumed to be his heme in
Prague a package which witness assumed to be alothing (R28). Up te the time
of thelr return from Prugue, witness did not see accused acce)t anything
from Kaleryl. Aecused operated his camp under witness' supervision., Die-
placed persons in carps in the area were kept there pursusnt to orders from
the 2nd Division to house, fead and transport thes to their homs ceuntry.
Relther witness ner accused had any cosmand funotions ever such persons, .
vho/BE8R81y kept in a central place forsfe keeping until they oould be trans-
ported (R30). During 11 months, witness had cocasion® to carry displased .
psrsofis all over five countries for thoir clothing; it wes a common custon
to help them secure tho same, Final permissaion to go to Pragus bad to be
granted by witness (1i32). o

. After an explanation of his rights, ascused elected Lo be sworn and taeke.
the stand in his own behalf (1:32). He testified that Kaleryl ave as a
reason for wishing te go to Prague his desire to obtain clothes at his

. former hone and Lo see & fricud, Accused stated to Lajor Hardwick that ale
though he, asoused, first refused Kaleryi permisalon to ascompany them, he

- later changed his mind for "as long as we kept him in our eustody nothing
weuld happen to him" (i33). asccused testified regarding their activitivs at
Pragus and that he could not tell what the package of plates contained when
it was delivered to Kaleryi, who informcd them of its contents when thsy
reached the jesp and stated, _ )

“that he would net havs any further use for
them and that either of us could have thea®,

'- L -
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Accused did not accept them but let them lie on the floor of the jeep
(R34). Nothing was ever said about money until the return trip when
Kaleryi mentioned receiving it (R37-38). Accused never asked him for
10%4 of the money Kaleryi received. He did not tell accused how much
there was (R34). Asked whether he considered the 30,000 kronen merely
as a gift, accused testified:

ijell, I felt that Le was Just flush and he had
this money, they were kronen and he couldn't spend
it when he went into Germany anyway and he wanted
to give me something" (R38).

He testified later that he considered the money as a gift (R39). It
was not unusual to take displaced persons to Prague (R43).

With respect to the 20,000 kronen, "this so-called Count" had
requested on several occasions that accused furnish him with an
identification paper, which he desired tc have when transported to
‘Germany. Accused refused these requests. About 11 June, Kaleryi
repeated his request. At this time there had been no mention of any
money for the papers. "To get rid of the pest", accused typed a paper,
leaving its composition "as loose as possible!, stamped it and signed
it. Xaleryi suddenly grabbed the paper with one hand and with the other
left a pack of money on the table. This aroused accused's suspicion
and when Kaleryi ran out of the room accused ran after him. Since some
Italian displaced persons were entering the office, he ran back, grabbed
the money and while pursuing Kaleryi placed it in his pocket. At the
door he lost Kaleryi and four officers entered the office and questioned
him regarding the paper. Accused explained the situation thus:

He apparently went to get Lieutenant McMorrow and
the M.P. with whom he had made previous arrangements
to stick me with some marked money because they had
no knowledge of whether or not I had this thirty-
thousand kronen, so-called gift frcm the Count in
reference to the previous charge there., So it looked
to me as though since that wasn't marked money the
Count had no way of recovering it and didn't lkmow
whether I spent it or had it in my posession" (R35).

Accused knew that the usual registration paper for a displaced person
was as adequate as a pass to permit him to go to his home as any accused
could furnish him. However, what Kaleryli desired was not so much a

pass asa means of identification when in Germany. Accused informed him
this was not necessary, but he kept "nagging and bothering" accused.

The issuance of the paper was unusual, but no one else even bothered
accused for anything of that nature (R40). Accused had no authority to
"get rid of" the man (R40-41). -

Kaleryi worked as an interpreter for the medical detachment and
was not under accused's Jurisdiction. The detachment was sent by the
2nd Division and was not under accused's control or command. He could
take no disciplinary action against displaced persons and his jurlsdlct1§?

-5«
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over thea was limited to

“housing theam, fesding tham and transperting thea
- out of the N,.P. camp into thelr respective sountries”
(136,44). ~

Agcused was in charge of the camp at Stary Piscenee (H39). He received
training as a Vilitsry Tovernwent officsr for a period of seven or eight
dsys and functioned as sush for approximately two months prier te 10
Juns (1945), during which time his duties were “"confined to the camp”.
Although he had no swxary court power or control over displacsd persons,
he did to a cortsin degres have power over thea for he rathar than the
guard officer from the 2nd Divisien, had the function as camp comaander
of maintsining law and order in the camp (RA3~ik).

5., Accused was convicted ef wrongfully and wnlawfully ascepting
for his own use and benefit 30,000 kronen (about $300) frow Kaleryli, a
person undor the cuitody and control of United States irmy foroes (Speci-
ficatien 1, Charge 1); and of wrongfully and wnlawfully sharging, acoept-
ing and receiving from Xalervi, similarly designated, 20,000 krenen (about
§:00) in exahange for identification papsrs fer Kaleryi (Speecification §,
Charge I). The substitution in the ceurtts findings of the word "person”
for the word “prisoner® in each specification was Justified by the evidense
and the variance was not fatal within the contemplation of Article of ¥ar
37. The substitution did not ehange the esaential nature or identity ef -
the offense charged (1T¥, 1923, par. T8, pp. bL=05; cf. C¥ KTO 1663, lson,
JLes 5 BoRo(5T70) 185(194h)) becuuse ths exact technical status of Kaleryl
was not an essential element of such offense: Lo wit, the wrongful acceptance
and charge and accesptznce of monsy by a Kilitury Covernment officer from an
indtvidual under the custody and control of the army (see infra). is in
the Ison, Jr. case, accused was adequately iuformed by the specifications
of the offenses of which he was convicted and could not reastnabdbly have
been misled by the designation ef Kaleryi as a prisoner rathepr than a persen.

- 6. as Spegificetion 1: With respest to the transaction involving
the 30,000 kronen, the eass 1is governsd in principle by Qi «TO 17914, Hard-
. gg (supra). The chief differences in that cass were that the specifi=

cstion alleged that the accused, Major Hardwisck, was in conmand of the Dis-
plaged Persons and that Kaleryl was a prisonsr under the accussd's
custody and cont and such designaticn was net disturbed by the sowrt
"~ 4n its findings. As stated above, Major Hardwiok was found guilty of a
‘vielation of Article of Mar 95, which of course ineluded a vielation of
Article of War 96 (CM K10 5465, % In the instant case the
Specification alleged acoused's p a Mlitary Covernmsnt wnitd
and, as above indleated, while it designated Kaleryi as a "prisener”, the
evidencs warranted the findings that he was nerely a "perem”, under the
custedy and control of United States Arwy ferces, The evidenes shows '
that accused on 26 Kay 1945 was in osmmand of the Displaced Persons Cang
at Rekyeany, Cseshoslevakij and he teatified that altheugh Kaleryl worked
a8 an interpreter for ths medisal defactment whish wus wnder the ¢sswmand
~of the 2nd Division, nsvertheless aceused, as canp cesmendsr dlvestly

. - 6 -
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responsible for housing, feeding and transporting him as well as for the
maintenance of law and order in the camp where he was obliged to sojourn,
had a cortain amount of power over Xaleryli. In other words, under the
Specificstion and the evidence aecused was in a position of advantage and
supsriority, abeit mors practical than legal or military, over him, This
position secused cleurly abused when, as substantial evidence shows, he
ascepted 30,000 kronen, apparently of an exchange value of $300, from
Kaleryi, (which was in addition te nine silver plates) having ressan teo
believe the monsy belonged to the payor's father, as cempensation or as

a "gift® for transporting him te rrapwe. His acceptance of the money,
particularly under the aircuustances shown, tended to atultiy his "sense
of singleminded oblisation to the Covernment”, "tended to belitils™ him
(C¥ 230011, Goodman, 21 HeRe 243(1943)) was an abuse of his peaition, and
was clearly pmmca.x to good erder and military discipline-and service
diserediting (Ci : TO 1?911., ggmg, and cases therein eited; of. QM ETO

5345, haw et al). ,

b. & c:lflcation }th respect to the transaction invelving
.the 20,000 kronen, npmrant.ly/én exchange valus of §.00, the prejudicial
and diacrediting nature of sccused's eondust is clearer. The relation-
ship betweon Ealeryi and accused has alreudy been discussed. He sbused
-tds poaition as camp commander and as a Mllitary Government efficer to
exact and acospt the pentioned amount from Kaleryl in return for pre-
paring and authenticating a so~called jdentifisation paper desired by
¥gleryl for use in Germany. The enly question for consideration is thab
of entrapment. . The evidence shows that asome thres days prior to the date
of commdssion of the alleged offenss, Kalesryi without instructions from
shyons, asked accussd if he would furnish him with identificstion papers,
to which he replied in the affirmutive but stated that it would ¢ost
Kaleryi money., The latter reperted the matter to Major ioberts and
Lieutenant Mclerrew, who directed him to pay what accused denanded, because
Kaleryl rould recover it.  Then followed ths esuversation wherein Kaleryi
repeated his request, accused repeated his reply and, aftsr the rejection
of sccured's derand of 25,000 kronen, the tws "agresed” ugon the prise of
20,000 kronen ard accused fixed 1l June as the time for delivery ef the
paper. 9n that day the notes totaling 20,000/“?9 ad, payment thereof
made to accused by Kaleryi, and ths transaction aompleted with the fwll
collaboration of the other officers and the putative victim. Ila the
opinion of the Board of Review thess facts do not establish the defenss
of entrapment. The wrongful desizn and intest eriginated not with Governe
. ment officials, or for that matter with Kaleryi, but with accwsed whe was -
the first to mention money. The sourt was not obliged to accept &8 ‘rus
accused’s testimony that money was net msntiensd until 11 Juns or his
version of the affair that he never accepted it. Leresver, avcused at
this time adaitted to lisutenani NeDermott that he received it as a gift.
The officers did not suggest the wrongful sonduet, butl merely afferded
oppartuity for its commizsion and means of sbtaining svidence thsreef. -
Thair sondust thus did not constitute entrapment (CX LTO 8619, Linnie ot
Cit ETO 11681 G K70 12453, Gt X70 13406, Relske -
ETO 15197, o« The fast that Tyl agreed te and mads the puys -

" the intention not of censwmmating an agreemsnt buld of esllabormting with
‘o:umnmmeuenormmmmm.mmmh
e e !
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a8 a defense either on the thoory of entrapment or s depriving the
transaction of its wrongful character (QU iTO 8619, Lipple et al; CM
ATO 15197, Blackburn, supra). In the last cited cases it is demon-
strated that where a vendes of Government property colleboratea with :
officials in detection of wrongful disposition therenf, such dispositien
is no less a sale because the "vendes” intends collaboration rather than
sale, The wrongful intent and action of the wrongdosr are the vital eon~ -
sidsration, Such eases are here contrelllng. Accused's conduct was
grossly prejudicial to goed order and military discipline as well as
-erﬂ.cc discrediting (ef. CM aTO 10016, Henry snd Kinasy CM ET0 10361,

3 G LTO 17914, Hardwiek). The facts of the instant case sharply,
di.tm;mhh it from CK'ATO 9643, Haymer where ne mens rea was shown by
the evidence and the acts alleged to constitute the offonse were performed
by decoys of the military police at the latter's instigation and under t.hlir‘
direction.

7. a., The chargs shoet dbes nod bear the usual atatement by the
trial Judge advocate that he served a copy thereof upon sscused, nor does
the record state that sush service was made. Ko .motiomr or ebjestien
based upon non-éervice of charges.or lack of notice theresf or for xore
time in whioch to prepare defonse was mads by or on behalf of accused
at the trial and in accused's sxhaustive statements and bdrisf of -
irregularities in the case (sss b infra) no mention ia made ef such non-
service or inadequita time to prepare., -In view of the fact that the &th
Armored Division has been redeployed, the impracticality of attempting
to secure a osrtificate of service frea the trial judze advecate is
obvious. The lack of indication of non-service and the failure te move
for a continuance, or request further time fer prepurstion of the defense,
howsver, warrants the conclusfen that ssrvice was in fuot effasted and
inmmple time to proteut the substantial rights of sccused (ef. C¥ ETO

8043, Cubley).

b. The points urged by aceused in his brief attached to the
rcvin of the staff judge advocate of the reviewing authority and in
letters attached to ths record of trial are either sovered herein or
obviousnly without merit with the exception of the fellowing:

: (1) Just prior te the eross-sxarination of sccused, the
oourt requested advioe from the staff jwdige advocate of the reviswing
autherity whe was ealled and asked by a maxber of the court what the
saxisem sentends gould be if ascused were eonvieted, Accused contended

. that this request indisated the eourt member had desided upon secused’s
gudlt at this point &n the preesedings and definitely influsneed the
other mesbers in their swbsequent vots wpon the findings. In the
opinien of the Board of Review, the possibility of sush influsnce undep
the sirewstaneess here shown §s too conjestwral and remste td give con~
osrn. The member's request may well have indicated a pers desire for the -
infermation hododdoduvm for eonviction uuurthm

~ that be had dy se decided. ‘

(2) MMWWWI&M&MW“W |

court had prier knowledge ef the case, whieh was a tople of gensral
Mmmummmmm-rmmwmm
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prior to trisl.. If his belisf were justified, he should have exercised
his privilegs ef challenge for causs (MCM, 1928, par. 58s, p. 45) and
his failurs to do so may be deemed a walver thareef (QM ETO 2471,kg-

Degmetts CM ETO 3828, Carpenters CM KTO 3948, Paulersie).

' '8. The charge sheet shows that accused is 36 years of age and ~
was sommissioned &n the Reserve Officers Training Corps 6 June 1933,
entered reserve status 30 July 1940 and was uuod te active duty 31.
July 1940,

9. The eowrt was lugally constituted and had jurisdiction of the
psrson and effenses, Ko errors injuriously affescting the substantial
rights of ascused were comaitted dwring the trial. The Hoard of Review

is of the opinion that the record of trial is legally oux‘ricint Lo suppert

the mmnu of gullty. md the sentenss.

10, Plniaul tom forfeitures and eonfinement at lurd J.abor are
asthorised wnhhxunt- for vialation of the 96th iArticle of War. The
désignation of the Zastern Dranch, United States Disciplinary Barrscks,

Cregnhaven, New York, as the place of eonfinemsnt is proper (AW 42 md
Cir, 210. WD, 1A SQPto 1943, Sec. VI, as m‘d)o

mrum L. §E!m. JRau.s dudge Advecate.
B,. H. Dﬂg. ﬂn, s Jige mt'.
m l: m ’ Jud;c Advesats,
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lat Ind,

tar Depurtswnt, Branach orrs.c. ot Bsc Juige rdvosate Cemarsl with the
Iurepean Theater. il T0: ¢
General, United ttites l'orce. amponn Theater (Main), A0 757, Us Se

Army .

l. In the case of Captain RWBLRT ¥, HOGUE (0=307097), slitary
Covernvent Wiachment T:=10, Twelfth arsy firoup, attention iy invited
to tha foregaln; holding by the Uoard of Heview that the record aof
trial 1is legally sufficlent to support the findin s ef ,jullty and the
sentenco, which holding is hereby spproved. Under ths pmvtaiom of

irtiels of %ar 50}, you now have awthority to order execution of the
sentense, .

2, “hen ceples of the pudblished erder are formarded to tils
office, they should he accempanied by the foregeing holding and this
indorsenent. The {ilu nuber of the record in this office ia C¥ .1V
18734, For couveylgnve of refercnce plunse place that nunbar in
orackats at a ordsrt (UM ) 18734).

E50 B. PRARKLIN KIT.R, ‘ :
Colonﬂl » JhGJ.
Auung Apsistant Judge aAdvocate Senerul,

( Sentence ordered executede GCMO 27, USFET, 21 Jan 1946).

16134
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Branch Office of The Judge Advocate General

with the
Buropean Theater
APO . 887
BOARD OF REVIEW NO. 1 , 4 JAN 1946
CM ETO 18735 |
UNITED STATES 3 FIRST AIRBORNE ARMY
v N R ) '
. ) .
Major JOHN N. WASHAM : ) Trial by GCM, convened at
(0-292533), Air Corps, . ) Halle, Germany' 28 June 1945.
Headquarters Berlin District ) Sentences Dismissal.

- HOLDING by BOARD OF REVIEW NO. 1.
STEVENS, DEWEY and CARROLL, Judge Advocates

l. The record of trial in the case of the officer named
above has been examined by the Board of Review and the Board
submits this, its holding, to the Assistant Judge Advocate General
in charge of the Branch Office of The Judge Advocate General with
the Furopean Theater. '

2 Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 85th Article of War., ’

Specification: In that Major John N. Washam, Air
Corps,was, at Namr, Belgium, on or abqut
18 May, 1945, found drunk while on duty as
Acting Headquarters Commandant, Headquarters
! Berlin District.

He pleaded not guilty to and was found guilty of the Charge and
Specification. No evidence of previous convictions was introduced.
He was sentenced to be dismissed the service. The reviewing
authority, the Commanding General, First Airborne Army, approved

the sentence and forwarded the record of trial for action under
Article of Var 48. The confirming authority, the Commanding General,
United States Forces, European Theater, confirmed the sentence and

RESTRIBTED - 18737
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withheld the order directing execution thereof pursuant to Article
of viar 50%. . ,

3. Accused on 17 and¥l8 May 1945 was on duty at Headquarters
Command, Berlin District, at Flawinne Barracks, Namur, Belgium
(R7-8,20; Pros. Ix. 4). Colonel Zellars, commanding officer of
Headquarters Command, was not present at Namur on 18 May 1945 but
was at Bielefeld, Germany, at the advance headcuarters (R13,26).
Accused, the Executive Officer of Headguarters Command, was the
senior officer present for duty at Headquarters Command on that
day (R8-9,12). In an extra-judicial statement, properly admitted
in evidence accused stated that he was

"Acting Headquarters Commandant, Headguarters
Berlin District, Flawinne Barracks, Mamur, Belgium,
on the days of the 17th and 18th of May 1945 in
the absence of Col. Zellars who was at that time
on duty in Bielefeld, Germany" (R26). °

The Company Commander of Headquarters Company: A testified
that accused wus the senior officer present for duty but admitted
that a Lieutenant Colonel Smith was the Provost Marshal of
Headquarters Command, on 18 May (Rl4,16). The adjutant stated that
it was his "understanding" that Lieutenant Colonel Smith was

"Provost Marshal for the post and not specifically
either for Headquarters Command or Headquarters
Berlin Distriet" (R10). ‘

, .0n 18 May accused was drunk in his quarters at about 0945
hours (R9) He was in bed in a condition of "stupefication (sic),
intoxication, or what appeared to be that" (R1l). - Sometime between
J4L00 and 1530 hours he was examined by Colonel John G. Knauer,
Medical Corps, and was found to be intoxicated (R17,18). On that
day an inspection of the command was scheduled (RlS).

4. Accused after belng advised of his rights elected to be
sworn and testify (R32).

’ He stated that he had never received orders transferring
him to Headquarters, Berlin District, or Headquarters Command,
Berlin District, but that he had been transferred to "Plans Group
1G'" where Colonel Zellars was his immediate superior., On 16 or
17 May when Colonel Zellars left for Bielefeld he told accused

o carry on as I had in the past, and in case
any question came up it was to be carried to the
Acting Chief of Staff for decision.®

There was a "Lt, Col. Smith® assigned to Headquarters Command, .
Berlin District who was present at Flawinne Barracks on 17 and 18
May (R32-33). Headquarters Command was operated according to the
provisions of a document labelled "Plans Group 'G'" and entitled
nJustification for Table of Organization of the Headquarters Command
of the Berlin District." The accused read into the record a statement

18737

RESTRICTED



RESTRICTED
(163) -

from this document (it was not intrgduced into evidence) under the
subtitle "Deputy Headcuarters Commandant and Commanding Officer,
Special Troops" to the éffect that "The Commanding Officer represents
the headquarters commandant in the event of his absence" (R34~35).

In addition the defense read into the record several
testimonials as to accused's good character, his efficiency, and his
sobriety, including one from Colonel John T. Zellars, Headquarters
Commandant, Berlin District (R30-31).

5. There can be no doubt that on 18 May 1945 accused wzs
drunk between 0900 hours and 1400 hours., There is egually no doubt
that on that day he remained in quarters and did not report for, nor
“attempt to perform military duty. He cannot, therefore, be convicted
- of having been found drunk on duty unless, despite the foregoing, he
was on duty by virtue of the position he held (MCM, 1928, par. 145, p.
159; CM ETO 5453, Day; CM . . 122373 (1918), Dig. Op. JAG, 1912-40,
sec.443 (1), p.307,308; Winthrop's Military Law Precedents (Reprint
1920)’ p061.3,61h)' )

The theory of the prosecution's case was based first on
the statement in the Manual (MCM,1928, par.1l45,p.159) that,

"The commanding officer of a post, or of a command,
or detachment in the field in the actual exercise
of command, is constantly on duty*

and secondly, on the fact that by virtue of par.6a, AR 600 - 20, 1
June 1942, command of the Headquarters Command had devolved upon
accused, . The cited paragraph provides that,

n6, Death, disability, or absence of head.-a.
General.- In the event of the death, disability,
or temporary absence of the head or the person
in command or in charge of any element of the
War Department or of the Army, the next senior
present and on duty therein or therewith and not
ineligible under the provisicns of paragraphs
3 and 4, wherever he may be stationed, will :
except as otherwise ordered or required, exercise
the functions of such head, or person in command
or in charge, until relieved by proper authorityn.

It was incumbént on the prosecution, therefore, to pfove that
there was a "temporary absence" of the commanding officer and that
accused was "the next senior present and on duty."

Thether the absence of a commanding officer is of such a nature
that command devolves is primarily a question of fact which can be
decided only after examining all the surrocunding circumstances
(SPJGJ CM 252101, 252223, 29 January 1945; IV Bull, JAG 52). While
the record contains little evidence as to the circumstances surrounding
the commanding officer's absence, accused admitted in his extra-~judicial

-3- P
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statement that he was the “icting Headquarters Commandant",
Headquarters, Berlin District. He admitted in his testimony
that he had a conference with Colonel Zellars before the latter
departed and that he’ told accused "to carry on as I had in the
past® although any "cuestion®" was to be referred to the Acting
Chief of Staff for "decision®. As executive officer of the
command, accused, after his conference with the commanding
officer, was certainly in a position to know whether the latter
intended to relinquish his command, the most important element

in deciding whether there has been a devolution (IV Bull. JAG,52,
supra) and, read in this light, his extra-judicial admission to
the effect that he had suceeded to command ctonstitutes substantial
evidence that Colonel Zellars was, by reason of his absence, not
the Commanding Officer, Headguarters Command, Berlin District, on
18 May, but that command had devolved on accused.

That accused was "the next senior present and on duty" is
established by the testimony of the adjutant and of one of. the
company commenders, and by accused's admission. To be sure,there

- is some evidence that a"Lt. Col. Smith" was attached to Headquarters
Commend. It is to be noted, however, that, apart from accused's
testimony, which the court was at liberty to disbelieve (CM ETO 895,

.Davis et al), the only evidence to the effect that Lieutenant Colonel
Smith was a551gned to Headquarters Command came from a witness who
insisted at the same time that accused was the senior officer present
for duty on the day in question.

We have quoted the provision-of the Manual to the effect
that a commandlng officer of a post or command is constantly on duty
within the meaning of Article of war 85, but it isumnecessary for the
purpose of deciding this case to apply that rule literally., Ve can
take judicial notice that 18 May 1945 was a Friday, an ordinary
working day in this Theater. The evidence shows that an inspection
of command was scheduled on that dey and that accused was in an
intoxicated condition during ordinary working hours on that day. He
was, 'therefore, properly found by the court to have been on duty even
though he was in quarters. The record is legally sufficient to
support the findings of guilty (CM ETO 1065, Stratton; CM ETO 1267,
Bailes; CM ETO 3577, Teufel; CM ETO 5010, Glover; CM ETO 5453, Day).

In view of the foregoing it is unnecessary to determine the
applicability to the ipstant case of the provision  of the lianual that

uIn time of war and in a region of active hostilities
the circumstances are often such that all members of a
command may properly be considered as being continuously
on duty within the meaning of this Article" (MCM,1928,
par.145, p.160).

6. The law member after adv131ng accused accurately of his
rights, added the following (R32): "Do you understand that you are
not required, even though a witness in your own behalf, to give any
testimony which would tend to incriminate or degrade you? You can't
be forced to do it". .

While perhaps a literal reading of Article of War A woulgb'
RESTRIYTED | 18137
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Justify such an instruction, it of course is not applicable to an
accused who voluntarily takes the stand and gives testimony on the
merits of the charges preferred against him (MCM, 1928, par. 121b,
p. 127). In some circumstances such an erroneous instruction might
possibly mislead an accused into taking the stand on the mistaken
belief that if cross-examination became embarrassing he could take
refuge behind his privilege. 1In this case, however, cross-examin-
ation elicited but one thing, namely, that at the time accused made
the extra-judicial statement he had not been warned of his rights
under Article of War 24 "as I was warned in this court," (R36) a
fact which is not surprising. The error, therefore did not prejudice
his substantial rights (AW37).

7. The charge sheet shows that accused is 35 years of age and
that he entered on.active duty on 8 July 1941. He was appointed a
second lieutenant in the Officers! Reserve Corps on 1 June 1932. No
‘prior service is shown.

8. The court was legally constituted and had jurisdiction of
the person and the offense. No errors injuriously affecting the
substantial rights of accused were committed during the trial. The.
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence,

9. A sentence of dismissal is mandatory upon conviction of a
violation in time of war of Article of VWar 85,

WZ %ﬁ/ Ju.c'lge hdvocate

Judge Advocate '

~5= A 18737
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War Department, Branch Office of The Juage Advocate General
with the European Theater. 4 JAN 1946 TO: Commanding
General, United States Forces, European Theater (Main),APO
757, U. . Arnmy. ‘

l. In the case of Major JOHN N. WASHAM (0-292533),
Alr Corps, Headquarters Berlin District, attention is invited
the foregoing holding by the Board of Keview that the record
of trial is legally sufficient to support the findings of
gullty and the sentence, which holding is hereby approved.
Under the provisions of article of War 504, you now have
authority to order execution of the sentence,

. 2, When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing
holding and this --- gement. The file number of the record
in this offlc =__ 8735. For convenience of reference,

gt numbet«An\brackets at the end of the order:

(Semtence ordered executed, GCMO 14, USFET, 15 Jan 1946)°
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Branch Office of The Judge Advocate General

with the
karopean Theater
AP0 887
BOARD OF REVIEW NO. 4 15 FEB 1946
CM ETO 18741
UNITED STATES ) #OTH INFANTRY DIVISION
v. )
| | ) |
Private FREDERICK C. LUNGER ) Trial by GCM, convened at
(33948199.), Company 4, 317th ) &PO €0, U.S. iarmy, 5 November
Infantry : ) 1945. Sentence: Dishonorable
. ) discharge (suspended), total
. ) forfeitures and confinement at
) hard labor for 15 years. lLoire
) Disciplinary Treining Center,
.) Le Mans, France. '

OPINION by BOARD OF REVIEW NO.L _
DANIELSON, ANDERSON and MAYS, Judge Advocates.

1. The record of trial in the case of the-soldier named above
has been examined in the Branch Office of The Judge advocate General
with the muropean Theater and there found legally insufficient to
support the findings and the sentence. The record of trial has now
been examined by the Board of Review and the Board submits this, its
opinion, to the Assistant Judge advocate General in charge of said .
Branch Office.

2. Accused was tried on the following Charge and Specification:
' CHARGE: Violation of the 58th srticle of iar.

Specification: In that Private Frederick C. Lunger,
Company A, 317th Infantry, did, in the vicinity
of Halsdorf, Rhine Province, Germany on or about
21 February 1945 desert the service of the United
States and did remain absent in desertion until
he surrendered himself at.or near Eohenschwangau,

- Bayern State, Germany, on or about 1 august 1945.
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He pleaded not guilty end,, two-thirds of the members of the court
present at the time the vote was taken concurring, was found guilty

of the Charge and Specification. No evidence of previous convictions
was introduced. Three~fourths of the members of the court present at
the time the vote was taken concurring, he was sentenced to be . .
dishonorably discharged the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor, at such place
as the reviewing authority may direct, for 15 years. The reviewing
-authority approved the sentence and ordered it executed, but suspended
the execution of that portion thereof adjudging dishonorable discharge
until the soldiert's release from confinement, w«nd designated the lLoire
Disciplinary Training Center, Le lians, IFrance, as the place of
confinemcnt: 'I'he proceedings were published in General Court-Martial
Orders No. 214, Headquarters 80th Infantry Division, 4PO 80, U.S. Army,
4 December 1945. . ’

3. The evidence for the prosecution may be summarized as
~.follows:

A duly authenticated extract copy of the morning report of

accused's organization, introduced in evidence without objection,

- contains entries for 24 February 1945, showing accused from duty to

- WMIA® as of 21 February 1945, a record of events for 21 February 1945
showing that on that date the compeny attacked a hill near Halsdorf,
Germany, and had to withdraw after meeting furious enemy fire, and
another entry dated 2 August 1945, correcting the entry of 24 February
1945, to show accused from duty to MAVJOLM as of 21 February 1945, and
also showing accus~d from "ALOLY to confinement in the regimental
stockade as o liugust 1945 (R7, Pros. kx. 1), Each of such entries
is signed by the unit personnel officer (Pros. Ex. 1).

Corporal George A. Harvey testified that after he became
clerk of accused's company in warch 1945, he had a card, made out by
the previous company clerk, &and thet accused was not present for duty
from kiarch to August 1945 (h7-8). He testified:

nSince I took over the compeny I had no information -
on him, only he was in the company and in confinement
for awhile, all I had was a card on him -whether he - -
wzs present L don't know, % % ¥ He was considered
AWOL or confinement and they also thought he was in
the hospltal" (R7-8).

A motion’ by defense counsel to strike such testimony because it
constituted hearsay was overruled (E8). :

L. Evidence for the defense consisted of testimony of a staff
sergeant, a sergeant and a private first class, each of whom had known
and served with accused. Collectively, their testimony shows that
accused had a good record with the company, but that he was extremely
nervous and lost control of himself a "lot of times"™ and did not
appear to know what he was doing (R9,10-11,12). - On -one occasion he .
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was returned frowm a demolition experimeht because of nervousness.
His condition bothered the othsr men to such extent thet they
arranged for his transfer to the headcuzrters platoon (R9,1 )

. During January 1945 he had some family trouble which apparently
"aggsravated his condition (R9). He was "wild® &nd had no control
of himself on 21 Fehruary 1945 when the company attacked a hill
(K11,12)." He was not present for duty with the company from 21
February 1945 to 1 august 1945 (k9,11 12) o

with consent of the prosecution, defense counsel read to..
the court & letter from a Home Service Director of the auerican Ked’
Cross in irie, Pennsylvenia, which indicated thet accuscd's wife -
had neglected their three children, -hzd given custody ¢f the children
to accused's sister, and had been unfaithful to accused (®R13-14).

After his rights as a witness were explained to him, accused
elected to remain silent (R12-13). :

5. - Competent testilony shows that accused was gbsent from his
organization from 21 Februery 1945 to 1 iugust 1945. The morningreport
entry for 24 February 1945, showing accused as missing in action on
21 February 1945, wes properly eadritted in evidence as an official
writing because at the time it was mede the unit personnel officer
had express authority from the theater comaender to sign originel
worning reports (sec. IV, Cir. 119, Hy. LTQUSA, 12 Dec. 1944).

- However, on 2 August 1945, at the time the correcting entry showing
accused from dvty to "aljOLM was mede, the suthority or official duty
of the personnel officer to sign morning reports hzad been ended by
the express recission of section IV, Circuler 119, supra (sec. VI,
Cir. 92, Hc. USFuT, 8 July 1945). after € July 1945, the signing
of morning reports in this theeter is governcd by current Army
Regulations, wihich state they will be signed by "the commending
officer of the reporting unit, or by an officer designated by the
comnzncing officer® (par. 43, AR 345-400, 3 Jan. 1$45). Since the
personnel officer hed no officiel duty to sign the norning report on
2 Jugust 1945, and since the record of trial contains no affirmative
proof that the entry of that dste was mede in the regular course of
business, which might serve &s a basis for its admission under the
Federzl "shop book rule" (see Ch LTO 13263, Kelley; CM'ETO 14165, .
Pacifiei; CM £TO 15433, Burns), such entry is incompetent to show
that accused's absence on 21 February 1945 was without leave.

The ambiguous and hearsey testimony of the company clerk
was clearly incompetent to show more than ‘does the evidence for the
defense, namely, the accused was not present for duty with his company
during the period of time alleged. But showing that his absence wes
without leave, or without zuthority from anyone competent to give him
leave, is essentisl for a legel conviction of the offense charged *
(LCM, 1928, pars. 130a,132, pp. 142-143,146). Vhile absence without
leave may be established by c1rcumstantial evidence (CM ETO 527,
Astrella, 2 BR (ETO) 79 (1943)), such proof must be sufficiently .
persuasive to exclude all reasonable hypotheses of innocence (CM ETO
7867, Westfield). From the morning report entry listing accused as
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missing in action, it might reasonebly be inferred that accused was
either a prisoner or a battle casualty, in which event his absence
would have been excused, Proof that he was not present for duty
with his compeny during a period of five months fzils to contradict
the reasoneble hypothesis of innocence arising from the "MIA" entry.
Indeed, the proof fails to show that accused ever left his company

at all on Z1 February 1945, or that any search wes made for him;

end proof that his company encountered furious enemy opposition”on
thet date, and that accused was nervous or #wild®, «lso fails to
contradict the reasonable inference of innocence, but is consistent
with it. There is no showing that he wes apprehended, -that he
surrendered himself zt any time, that he was confined, or any other
evidence negativing the inference of innocence arising from the mere
showing that he was listed as missing in action during five months

of absence from his organization. This case is therefore readily
distinguishable from cases like CM nTO 527, Astrella, CM LTO 12726,
Dye, and Ck LTO 1€747, Dolberry. In the Astrella case, in which no
WMIA" entry was involved, the Board of Review relied strongly on
evidence showing that accused terminsted his absence by surrender,
and thet he was taken into custody and confined. In the Dye case,
the presumption of innocence arising from the "MIAM" entry was rebutted
by accused's pre~-trial statement that "after approximately & months
absence from my company I turned myself in" to military police, and
by his unsworn statement at the trial in whic 7in effect claimed that
his company left him while he was asleep.” In the Dolberry case, the
subsequent morning report entry correcting the originsl "MIAM" entry
was not wholly incompetent, as here, end the evidence showed that a
search was conducted for accused at the time he disappeared, and that
he was apprehended and returned to military control more than nine
months after his disappearance., There being here a total absence of
&ny circumstances negativing the inference of innocence arising from
the "MIAY entry, the findings of guilty cannot stand. :

6. The charge sheet shows that accused is 21 years eleven months
of age and was inducted 10 January 1944 at New Cumberland Pennsylvania.
.He had no prior service.

7. The court was legally constituted and had jurisdiction of
the person and offense. Except as noted herein, no errors 1njuriously
affecting the substantial rights of accused were committed during the
trial. The Board of Review is of ‘the opinion that the record of trial
is legally insufflcient to’ support the flnalngs of gullty and the
sentence. .

’ /Q . - -
. M@Mgﬂudge Advocate

Judge advecate

Judge Advocate
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War.Department, Branch Office of The Judge Advocate General with s
the European Theater. 1 5F TO: The Judge '
Advocate General (for action by t ggcretary of War), Washington,25,
D.C. . :

l. Herew1th transmitted for your action under Artlcle of
fiar 50% as amended by the Act of 20 August 1937 (50 Stat. 7243
10 USC 1522) and as further amended by the Act of 1 August 1942
(56 stat, 732; 10 USC 1522), is the record of trial in the case
of Private FREDERICK C. LUNGER (339&8199), Company A, 317th
Infantry. .

- 2. I concur in the opinion of the Board of Review and, for
the reasons statedtherein, recommend that the findings of guilty
and the sentence be vacated, and that all rights, privileges and
prqpertf of which he has been deprived by virtue of said findings

and. sentence so vacated be restores
&a/f

/
' : /,E.C. McNEIL,
Brigadier General, United States Army,
Assistant Judge Advogate General.

. f ' ’ i : .o ¥
( Findings and sentence vacated, GCMO 139, W.D. 24 May 1946),

NS
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Branch Office of the Judge Advocate General

: with the .
". European Theater o - . -
' APO 88’7‘ ' .
EOARD OF REVIEY NO, § | :
CM ETO 18746 L JAN 19A6‘
UNITED STATES ) '76THINFANTR’IDIVISION
.. )
Ve ) Trial by GCM convened at WEIL FURG
L S } ' GEEMANY, 15 August 1945. Sentences
.Private First Class MARVIN )  Shot to death. with musketry, -
THURSTON, JR., (36794262), ) :
L404th Quartermaster “ervice: -3
Companys , ))
- " HOLTING by FOARD OF REVIEY NO. 5

' HILL,  VOLLERTSEN and JULIAN, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined by the Board of “eview and the Foard submits this, its
holding, To the Assistant Judge Advocate General in charge of the - Branch
Office of The Judge Advocgte Uereral with the European Theatﬂr. '

-2, Accused was tried npon the following Charge and Specificatibn:'

..CHARGE: Vidlation of the 92nd Article of War,

Specification:s In that Private First Class MArvin
‘Thurston, Junior, 4404th Quartermaster Service
Company,did at Urmitz, Germany on or about 1l
‘une 1945, with malice aforethought, willfully,

_ deliberatgly, feloniously and unlawfully kill
" .- one Sargeant Gurnlie W, Lindsey, Company C"
740th Railway Uneratinn Battalion, 2 human
being, by shooting him with a carbine,

He pleaded not guilty and, all of the members of the court present at the
the vote was taken concurring, was found guilty of the Charge and .
its Specification. No evidence of previous conviegions was introduced, ,
A1) of the members of the court present at the time the vote was taken
_concurring, he was sentenced to be shot to death with rmusketry. The
reviewlng authority, the Commanding General, 70th Infantry Division, ~
epproved the sentence, and forwarded the record of trial for action.
under Article of War 48.. The confirming authority, the Commanding -

General, United States Forces, European Theater, confirmed the sentence

—1—
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‘but ;ézhhold the order directing execution thereof pursuant to Article of
© War [y -

5, On 1l June 1945 a train plloted by one Privete First Claes
Maldonado of the 740th Rallway Operation itattallion, end on which were
ridin; Priveate Suddick and Serpeant Curnis W. Lindsay of the same organ~
izaticn, proceeded from Coblenz, Germany to Bom, Cermeny (RS, 7, 10, 11),
The train arrived st Urmits, Germany betwsen 11:30 and 12400 o'cleck FM
(R10,11) where it stopped to piock up some cars (R7,11). During this stop
Maldonado and Sergeant Lindsay walked from the rear of the train towards
the engine, pacsing snd speaking to Private Suddiok who was riding in e
gondols oar five or six cars from the engine (R7,11). Maldonsdo who was
preceding Sergeant Lindssy stopped to talk with a woman and glanoing bask
saw soeme colored socldlers in a group and ssw Sergeant Lindsay shaking
hands with one of the colersd scldiers (R11,14). After talking with the
weman for seversl minutes Xaldonado contimued towards the engine when he
heard some shots fired (R11,13) and running back he found Sergeant Lindsay
lying beside the track (R11,12,14). He neted several bullet holes in
Sergeant Lindssy and fired his owmn pistol at some colored scldiers whem he
"saw yumning toward some buildings 75 to 100 feet away (R14,15), Suddick,
who had heard five or six shotx, but hed raid little attention to then,
then came to the scene of the shocting which was sbout three car lengths
from the gondola car in whibk he wes riding (R7,8,10,12), A helmet liner
was noted lying near Sergeant Lindsay who was unconsclious and blseding
(R13). Suddick removed the sergesnt's pistol belt and holater, handed it
%o Maldonado and told him to cell an smbulance (R8,10,12),

Both Suddiock and Maldonado testiffed that when Suddick removed
4the Jistel and bels the holater flap was buttened (R8,9,14) snd a bullet
hole through the $op of the holster was slse noted (R13). The belt,
helater end plstel were identified and recelved in ¢vidence without objeet~
ion by the defense as Prosecution's Erhibit A (R17), Shortly after
Maldonsde had left to secure an mmbulance asome colored soldlers srrived
(R8,10), presumsbly frem the 4404th Quartermaster Service Company which
was then stationed at Urmitz and billeted in 'houses about 40 yards from
the scene of the shooting (R18,22, 24), and with their assistsnce Suddiek
remsved Sergeant. Lindsay to the 124th Evacuation Hespital where he was
pronocunded desd upem arrival (R8,9), A stipulation and agreement by and
between the trisl judge advecate and the defense was received in evidense
“with the consent of acoused as Prosecution's Exhibit B (R17) te the effect
that First Lisutenant Steddard, Medical Cerps, of the 124th Evacustion
Hespital, United States Army would testify, 1f present, that the body of
Sergeant Gurnie W, Lindsay was delivered te said hospital en 12 Jume 1048
&% 0100 hours, smd that an sutopsy performed by him revesled that death
had boen ¢aused by six penstrating gunshot wounds, several of wmhich perfer-
ated the left shoulder and chest with ame bullet found in the bady to the
right of the spinal eerd (Pros. Bx,. ’)0 ’

- _ Privete Firast¢ Olass Glover Sestified that on the evening eof 11
Jums 1945 he and the sscused, WA of whom were membera of the 4404kh
+gartermaster Beyvices Company them staticned at Urmiss, Cermany, went for
a walk teogsther, starting sut at sbeut 7 e'cleck and returning at edous
10530 or 11500 o'sleck (R17-19), When they returned e Urmits a train
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stood em the track :n which there ware quite & few civilians (R2C),
Ulever aprroachsd o white soldier rtanding neer ths track snd asked

him shere the train was peln: ant if they hed to take the civiliens to
thair hamsses The white sol’ier replied that the clvilisne Just get e
by themselvas an? that once they rot on,lt was neorgsary to wateh them,
He then Inguired if Glover intended te ri‘e tis train ant Ulever feplied
that ke 414A°¢ and explaine’ thet he wea billated theres The white
soldler replis? that he just wanted te know as ks hed five or six esrs
of "nig;ors® on the train (R20, 32)s The nccuse® who ha? been stanting
sbout 16 fret sway ant hed not (E32) previcusly emcsged in this comvere
saticn thersupen walle! up and asked the white seldier whst he had sald amd
the soldier repsater that he had five or six cars of "nigrers™ em the
train (K20,22,24)s Accuses then asked him how he spelled 1% and when
the white soldlar spelled it "scome Xind of way" (F20,38) the ascused told
him "Cot out of my face, or I'11 blew your brains out®, prebded his cere
bine ant pointer it et the white xollierts stamach (X20). The white
soldier grabbed the barrsl of the run snd the sveused strugsled te pull
it loose an? when he pucceeded fire’ ons sret. The white roldier bemt
ever and sald "Uen't ‘o that sny were® (R21)s At thie point Glever ran
toward hiz billats an® after hie had fone 25 or 38 yarss he hasrd “a Lurst
ef three or four more sheta”® (R22)e Clever 412 not notice whether er not
the white solller wat wrae” and saw hin meks no movemsnt cther than gradbe
inz the barrel of accused's gun (122,25,33)e Clever 412 net see sscused
egain until the next merning when se-wse! aasked Clever Af he thought
"they could find out wio 448 1t" (r22;

A statemsnt madte and siznsd by the ascuse' on 13 June 1248 in the
pressnce of two CID sgents after first Deing July advised of hias riphts,
was received in evitenos without objectlon by the defenss as Prosecution‘'s
Exhibit C (R27). Acouse? thersin stated that on the evening of 11 Jume
1045 he want for a walk with two other men of his eompany, "lover and
another whose nae he 414 net remsaber, That wpon thelr return to lUrsit:z
a train that seems? te be fille? with oivilians steod on the track im
fremt of their billetss They walke’ past the engine sl “swm a peth slong
the resl bed, .

“As we were walkinz Aowns the path, we wet a white
wolader who was walkin: tewards us. I cen't
degcribe what foerm of uniform he wss wearing and
I den's reeall Af he ha? g oap or kelmet liner e,
I ressxbor he was wesring 8 Uesl. irmy 40 cal,
pistels le was just slirhtly shorter tham wyeslf
but rather haavy. Ie 214An't appear te be very oM,

*Ons of the fellows ssked him where he was geing
amd I believe he sai? "Hebure®, Ee asied us the
name of the town, and I told him I Aidn't know
the name of it as we had just moved.in, He them
said "Do you nirpers live in these buildings?"
pointing tcwards our buildings. The little fat
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%
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re ws 4f wo wrea®™
orse I teld him wa wre Amsricen ssldlers,
pulled wy earbine off my shoulder shere
slung. I peinted 1% st him ma tcld

get roing ~ "Te ot out of my facs®,

the end of the barrel with ane

ashed fer his piste]l Wik ¢hw stder,
st him then. 1 am net positive jJush
times but I delieve sbeut five timsa,
fall te the ground, and I turned and res
toward eur bdillets, Glever and the other shard
scldier ren with mes Eomwons yelled, "Comw
bask, yoa bleck soms of bitshes”, snd I hoard
nore firing. I went to my rcoem and stayed
there & 1little whiles Tham I got up snd wend
sl got my helmet liner whieh had fallen near
the place where I shet the white soldfer.

hat sams nisht,I oleansd ny carbine with a
wire sl oily rog. They were sarrying the
so}dier ssress the trecks 4o our billets o
the time I went after my helmet liner. Cephe
AMuna took my sarbine and olips from me the

£

1 N
oy B
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"Thile the three of us were talking to the
white scléier I shod, snothsr white soliier
hed paseed us walking towaris the engimee I
had not had azything to driak thet night.”
{Prose Exe 8) ’

ds The defense salled ss a witness Private Bebart I, Cangbell of

the $404th Quartermester Servies Campeny who tertified that em the
evening of 11 Juns 1948 hs welked aleve along e train that had stepped
in fremt of their billets (R28). Prem a distance of two or fhres osr
lengths he hear? semsboly sxy “bleck son of a bitoh" snd then "thres
carlsats ef nigrera™ and when Be "got up thers™ he ssw the sscused,
Cleover and "a white guy". They 412n't zeem to De arguing or snything .
and witnees walksd ome Sixm or seven steps amay he heard a shet fired
and ren tewar?s his billet (R29,30)e He them hears mors shota which
were rapid fire (K30), Ee later raturne! end a group hat sssembled
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around the man who had been shot and they were talking and taking him to
2 hospitals Accused was not there at this time and witness rengined only -
a few mirutes (r30), )
Private First Class Glover was called ac a witress by the defense
and tesyified essentlally the sams as he had preViously testified for
the prosecution ( R31,- 34).
b lhe accusad after bking - adv*’ sed of his rights as a witness elected
to Ye sworn and to testify in his own behalf (R 34,35). Accused testified
theb he was born-and raised in Chiecago, Illinois, where he completed grammer
school and then worked in a restaurant as‘* 2 cookd helper from 1937 to 1940
(R35). That he"was merried in 1943 and had one chil 4 and was drafted into .
the army. That at the time of trial and on 11 June 1945 he was a member of
: the 4L404th Quartermaster Service Company(R36), That on the evening of the 11
une 1545 he vent for a walk with Glover and when they returned a train had
just pulled in and was standing on the tracke in front of their billéts (R37).
As he and Glover walked down the track they passed a white soldier and alterthat
they saw %. this other sergeant"(R38). Accused stopped to talk ¥itAZ%corporal
from his outfit and Glover engaged in conversation with " that white soldier®
ten or fifteen feet from vhere accused was standing, (R 33, 39). :
Accused heard the soldier ask Glover if he wanted to réde the train and
% then fhe mentioned about the nigsers » ‘two or three carload of niggers
back there™, Accused"just didn't appreciate it" n-nd came over and asked
" the white soldier whet he had said znd the white soldier repesated 1t again
and asked accused "Do you nigycrs live ovor fhere in‘those billets?v
Accused asked him how he spelled that word and he spelled it some way or
other and said " I Just hate niggerst®, Accused then told him "You dont
want to talk to us like that. We are Americen soldiers and want to be.
treated like that™ and the white soldier replied that he had been taugh.t
that way (R39), thaot when he spelled the word accused told him " to get out
of my face before :Lbreak your neck™ and when he refused to go accused who .
was then very angry (RAB, 45, £8) took his rifle from under his ary and pushed
him with it (R39). That he only pushed the side of the soldier with the side
of his barrel and the-vhite soldier then grabbed the end of the barrel with
with his left hand and reached for his .45 with his right hand’ (RAO). He got
the flap of the holster open and his hand on the pistol (R48) and accused
knew that the white soldier would shoot him because any body that would use
that word to him would just as soon shoot him as not (R47)s The white .
soldier pushed accused!gimgun down between them, I snatched the gun right
backs that brought it back in front of the white soldier; and that is when
. I started shooting®™ R47). Accused expressed the belief that the first-
shot struck the white soldier because he hollered and was backing _up when
accused " just sterted pulling the trigger" (R46) and the white soldier
thenfell to the ground (R48). Accused then ran to his billet following :
. Glover who had sald nothing after accused had walked up and who had started
running .toward the billets when the first shot had been fired (R4, 43, 46).
After erriving at his billet the accuseditook a pilece of rag on a wire and
" ran 1t through the bore of his f£ifle, pulled off his clothes and got in bed,
" A few minutes later he got up, put on his pants and shoes " and went back out
for my helmet, vhich was-lying a few feet away from this sargeant® (41), .

v
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B. Although the Specification Aces not alless that the act of accused
was Adone "with preme?itation™ it has previcusly been held that e speeific-
ation sufficlently slleres the crime of murder in spite of such cmissien if
it alleges, as does the instent Specification, thet the asct was committed
"with malice aforethought" (CM ETO 6282, Wosloz) The malice may exist st
the time the act is committed and may consizt of lnowledge that the act
which caused the fenth will probably cause Aeath or grievous bodily harm
(xcM, 1028, per. 148a, ppe 162-164)s The law presumss malice where a desdly
wecpon i8 used in & manner 1ikely to snd does in fact ceuse death (1 lharton'l-
Crimina)l Law (12th Ed., 1932), sec. 426, pp. 654-655),

‘ The ~feceassd 18 not identified by direot testimony as deing one and
the seme person whom accuser gimits having shot but the record reviewed as a
whole leaves no room for ressonabls docubt as to the {ssue of identification,
The accused both in his pre-trial statement and 4n his testimony before the
court clearly admitted the homicide charged and raised by way of Aefense two
lssues, first that he was very angry at the time of the shoeting and seconi-~
ly that he feared that the deceased would shoot him, Wiith respect to the
anger of scouss' at the time of the shooting it is the opinion of the Beard
of Review that the evidence fails to disclose the existence of such provose
ation as would have *ieplaced the accused's powers of reasoning, judgment

and discretion with anger, passion, {right or other mental and emetional
derangement s0 as 0 re’uce the homicide from murder to mansleughter (CM ET0
422, Creen 1 BR (ETC) 4223 Ck ETO 3967, Barnsclo). Mere anger, in and eof
itself, is not sulficlent but must de &f such s eharacter as to prevent the
individuel from cool reflection and the comtroel of his actions and must be
produced by due snd sdequste provocation (1 Wharton's Criminal Law (12th E4.,
1932), sece 426, p.647)., It i1s well establishe” that insulting or adbusive
words are not adequate provocation to justify teking life (MCM, 1928, par.
140a, p.166; liintkrop's Mi'itary Law and Precedents (Reprint, 1920), p. 676).
(X TC 9467,kobys CK FTG 8533, Batiste). It affirmstively sppears that the
accused morely heard the word *nigger” from a Aistance of ten or fifteen
fest and thereupon in a bellisersnt manner approache? and entered inte a
eonversation to which he ha? net previcusly been a party snd whieh hed net
apparently been of such nature as to offend or arcuss the anger ef his coler-
od companion, Glover, who ha? been a party to the conversation.

All evidence, including his own teatimony, reveals that he contimued
as the aggresser throurhout the incident and he attempted te jJustify the
shooting on ths basis that' he saw decease’ reach for his plstol and that he
" knew that anyone who would call him a "nigger” weuld just as soom shocs him

as note The eye witness, compenion and friend of accused, testified that he
uw the A¢censed mske no movement other than to attempt to divert the gum
of kooused, Other testimony was received to the effect that after the
shooting the holster flap of deceased was buttensd. T¥Well groundsd belief of
danger may re”uce a homicide from murder to manslenghter, but in erder te:
sccomplish this, the fear murt be such as a reasonable man would entertain
under circumstances of homicide.

“Yere fesr, apprehencion or bslief, though honestly
entertained, when not justifiasble, will not eixcuse
“or mitlpgate a killing where the Aanger was not
urgent” (1 Vherton's Criminal Lew (12th Ed.. 1982)
seo, 426, p.e¢55).

-8~ .
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I8 15 the opinion ef the Berrd of Tsview thst even views! in e 1i:M% nest
favorable for asoused tho evidence prexented olearly sucisined the charge
of wurder (X £TO 1941, Battless C¥ ¢TO 2CO7, Barris Jrep GH :TO 3932,

Xlux ’!.1). .

€e The cherge sheet shows that secused is 24 yeurs five months ef
aZ® and that he was industesd 21 Juns 1945 ot ﬁxiugo. Illinois, Re had ne

prurnmi«.

7. The ccurt was le;ally comatituted ent hat jurictiction of the
person and offenczes X0 ervors injuricusly affecting the substentisl riphts
ef sccuse’ ware comulttes Auring the trisl. he Hoard eof ~aview is of the
opinten that the racord ef trisl la legally sufficient to suprort the flaain 7 |
of guilty mn4 the sentence as conflrmed. :

v 8, The penalty fer rur’er'is ‘Aseth or u'. fuprisorment &g the ceurde
martial may Aireet (AW 92),

© JOHN WARREN HILL
: ‘Judge Advooste

JACK Re VCLIE'TUFN
) Judge Advooate

( TEMPORARY DUTY ) Julge Atvecate

( Sentence ordered executed, GCMC 25, USFET, 19 Jan 1946),
( Sentence stayed. GCMO 32,:‘liuspm', 23 Jan 1946),

( Sentence conformed but 'conlrmuted to di
shonorable discharge, total forfeitu
and confinement for 1ife, ccm 212, W.D., 8 quly 1946), ’ e


http:comtlt'f.lt
http:Wdt�l.1J




X

ne

(181)

Branch Offlce of The Judge Advocate General

with the
European Theater
APO 887
' BOARD OF Ruvm: NO. &4 - ' 5 JAN 1946 -
CM ETO 18747
UNITED STATES g 2ND ARUORED DIVISION
Ve ) Trial by GCH, convened at Bad
) Orb, Germany, 10 October 1945.
Private First Class-ABSALOM ) Sentence: Dishonorable dis-
W. DOIBERRY (14011386), ) charge, total forefeitures and
Company C, 41st Armored ) confinement at hard labor for
Infantry Regiment ’ ) life. United States Penl—
' : ) tentiary, Lewisburg,
.g . Pennsylvania.

HOIDING by BOARD OF REVIET NO. 4
DANIELSON, ANDERZOY and BURNS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been exawmined by the Board of Review and the Board submits this,
its holding, to the Asslstant Judge Advocate General in charge of
the Branch Office of The Judge Advocate General with the uuropean
Theater.

2. Accused was tried upon the following Charge>and Specification:
CHARCE: Violation of the 58th Article of War.

Specification: In that Private First Class Absalom W.
Dolberry, Company C, Llst Armored Infantry Regiment,
did, at Barmen, Germdny, on or about 2 December, l9hh,
desert the service of the United States and did remain
absent in desertion until he was apprehended at or
near Schaesberg, Holland, on or about 8 September 1945.

He pleaded not guilty and, all the merbers of the court present at the
time the vote was taken concurring, was found guilty of the Charge and
Specification. No evidence of previous convictions was introduced. All
the members of the court present at the time the vote was taken con-~

~curring, he was sentencted to be shot to death with musketry. The review-
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ing authority, the Commandiné Genercl, 2nd Armored Division, approved
the sentence, reconmended commutation, and forwarded the record of trial

. for action under Article of %War 48. The confirming authority, the Gom-
manding General, United States Forces, European Theater, confirmed the
sentence, but owing to special circumstances in this case and the ‘reconm-
mendation of the reviewing authority for clemency, commuted it to dis-
honorable discharge from the service, forfeiture of all pay and allowances
due or to become due, and confinement at hard labor for the term of his
natural life, designated the United States Penitentiary, Lewisburg,
Pennsylvania as the place of confinement, and withheld the order direct-
ing the execution of the sentence pursuant to Article of War 505. .

3., The evidence for the prosecution shows that on 2 December 1944,
Company C, 4lst Armored Infantry Regiment, the organization to which
accused belonged, was outpostin" the town of Barmen, Germany(R5 7). The

- outpost consisted of a series of two~-man fox holes and machine gun posts
fronting on the Roer river on the outskirts of the town. The soldiers
on duty were subjected to constant artillery and small arms fire from
the enemy (R5). . Staff Sergeant Robert M. Gillespie, who was on outpost
duty from 7:00 to 11:00 o'clock that day, went in ssarch of his relief

~at 11:30, and was informed that accused had left at 10:30 to relieve him
(R7). 4 search of the area was made under the direction of the company
executive officer but accused could not be found (R5,7-8) alld was not
seen in his unit after that time (R7). Because of the battle conditions
then exisiting accused was carried on the company morning report as "miss-

* ing in action", aas he could have been captured by the enemy or buried by
the explosion. of a shell (R6). An extract copy (Pros. Ex. 1) of the

- morning report or Companj C,dated 7 Recember 1944, shows accused fronm
duty to miswlng/actlon as of 2 December 1944, The same extract shows an
entry of 1 September 1945 correcting the entry of 7 December 1944 to read
duty to "AWOL" as of 2 December 1944 (R8). It was stipulated between the
prosecution, defense counsel and accused that accused was apprehended and

~ returned to military control on 8 Septewber 1945 (R8; Pros. @x. 3)s

4. The accused after being advised of his rights to testify as a
witness made an unsworn statement to the effect that he entered the army
on 15 October 1940, was assigned to the 2nd Armored Divislon and arrived
overseas on 8 November 1942; that he was with that organization con-
tinuously except for a month in 1944 when he was in the hospital; and
~that as a member of the rifle squadron he had been awarded the purple
heart and the good conduct medal (R9).

5. It is established by the evidence that accuscd was alisent from
his organization onZ2 Decziber 1944+ There is no direct evidance to show
that his absence tv.as without proper authority outside of the morning report
vhich was received in evidence without objection. The morning report euntry
showing accused missing in action on 2 Decerber 1944, was corrected nearly
nine months later to show him from duty to absent without lsave on that
date. layed entries ‘and corrections in wmorning reports made a con—
siderable time after the occurence of the events reported therein, should
be carefully scrutinized, but the effect to be given them goes to their

weight and credibility and not their adm15513111tj (Chi ZT0 7686, Lagrie and
¥ - 2 =
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3843, :cGl-*h, C.. wiC 12951, Culrtus; Cu STC 14362,
S tiherefore, yroyyily corsider the corrected

1 oadowsniy S0 LTC 48
{ dise ). The couri could
ccesed did not hsve peridssion to be ubsent on 2

B

————————
eniry to chow thel o
DECELDET .

It is nol necessuiry, hosever, to rely on the corrected antry in,
the mornin, report in this cuze Lo thow Lhat the absence of qccused/%
out zuthority, as the lack of such coasent sy be inferred from the -
cvidence presanted showing the tactical situation then exdsitng, the
sesrch for uccused, the lunoth°of absence and his ayprcuen31on (Ci. =TO.
9257, Schewe). The originel entry in the morning report showing accused
from duty to missing in action was in itself evidence that the initial
absence was without perimission, but vas entered as missing in action
oecause of the possibility that accused had been captured or killed in
compat and beczuse of his status was otherise unknown. In Cil £T0
12726, Dye, under sizilar facts, the Board of Review stuted:

;_th— L

% Jiis subsecuent return to military control,
after an adidtted absence of over eight months, fron
zn active theater of wviar, in view of the lack of
coritrar; evisonce, negatived the possibility of

lezz1l excusa for the uncuthorized zbsence and to that
extent in eflect countradicted the entry of micsing

in action. So rwueh of that entry, however, as in-
dicated an absence without authority was corrobvorated
rather than contradicted”

M 38 % The possivilities thut zeccused was vounded and
hospitalized or even cuptured or that there were other
escusing or mitigeting fuctors javolved in his no"°nce,
vere ratters of defense, ¥ & * and the prosecution wus
1ol oblijed to negative any or all of thcm in its
orica facie proof of guilt ¥ & #1,

The unexpluined absence of accused for a period of over nine mornths
under the conditions shovm cnd terudnated by apprehension sustuins the
findics of ru.lty of desertion (un £TO 3963, Lelson; Ci B10 17551,
Yanofsiy; C u”O 1772 23, Sebzllos). iurthermore the court could properly
conclude from Llhe coubzat conditions shown to be existing. at the time of
the initial absche, that accused deserted with the intention of avoid-

g hazardous duty (CM. wTO 5196, Ford; Ci: th 9257, Scbewe)

6. mhe charge sheet shows that accused is 23 years of age, and
enlisted 15 October 1940 at Fort iicClelland, Alabama. He had no prior service.

7. The court was legally constituted and had juriscdiction of the
person and offense. to errors injuriously affecting the substuntial rights
of accused were cormitted during the trial. The Board of Review is of ihe
opinion that the record of trial is legally sufficient to support the find-
ings of guilty and the sentence.

-3 | B
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- 8. The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58). Confinement
in a penitentiary is authorized by Article of War 42. The designation
of the United States Penitentiary, lewisburg, Pennsylvania, as the
place of confinement is proper (Cir. 229, WD, 8 June 1944, sec. II,
pars. 1b(4), 3b). '

- @ % M Judge Advocate.

» Judge Advocate,

% ﬂ~ / rgs——, Judge Advocate.
\ » o
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War Department Bran\ch Office of The Judge Advocate General with the
European Theater. 5JAN1946 - - - TO: Commanding -
General, United States Porces, Eu.ropean Theater (L.ain) » APO 757, U. S«
Army. , . o : v

1. In the case of Private First Class ABSALOM W, DOLBERRY
(14011386), Company C, 4lst Armored Infantry Regiment, attention is
invited to the foregoing holding by the Board of Review that the
record of trial is legall suffl% t to support the findings of
guilty and the sentence/,” ing is hereby approved. Under -
the provisions of Article of War 50i, you now have authority to
order execution of the«sentence. \

| 2. When copies of the published order are forwarded to this .
office, they should be accompanied by the foregoing holding and this
indorsement. The file nunber of the record in this office is CM ETO

18747, ence of reference please place that number in
brackets )

8 the order: (c¥ ETO l87h7)

w

2

S
g

= SN

Actlng Assistant Judge Advocate General. %7

' L . - o
(. §entence as gomnuted ordered executeds GCMO 26, USFET, 2. Jan 1946).
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Branch Office of The Judge Advocate Geheral

with the
European Theater
APO 887
'BOARD OF REVIEW NO. 5 15 AN 1946
CM ETO 18758 '
UNITED STATES g VI CORPS
v ) Trial by GCki, convened at Backnané,

: : ) Germany, 16 October 1945. Sentence:
Technician Fifth Grade ) Dishonorable discharge, total forfei-
ERNEST E. POSEY (35104390)," )  tures and confinement at hard labor
Headquarters Battery, 350th ) for life. United States Penitentiary

" Field Artillery Battalion g Lewisburg, Pennsylvanla.
)

HOLDING by BOARD OF REVIEW NO. 5
VOLLERTSEN, JULIAN and FARQUHAR, Judge Advocates

1. The record of trial in the case of the soldier named above has
- been examlned by the Board of Review.

2+ Accused was tried upon the following Charge and Spec1fication.
CHARGE: Violation of the 92nd Article of War.

Specification: In that Technician Fifth Grade Ernest
E. Posey, Headquarters Battery 350th Field Artillery
Battalion, did, at Unter Gailnau, Germany on or about
23.July 1945 foreibly and feloniously, asgainst her
will, have carnal knowledge of krs. Babete Wiegner.

He pleaded not guilty and, two-thirds of the members of the court present

at the time the vote was taken concurring, was found guilty of the Charge

and Specification. No evidence of previous convictions was introduced.’ _
Three-fourths of the members of the court present at the time the vote was.
taken concurring, he was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due, and to be confined °*
at hard labor; at such place as the reviewing authority may direct, for the
term of his natural life. The reviewing authority approved the sentence,
designated the United States Penitentiary, Lewisburg, Pennsylvania, as the
place of confinement and forwarded the record of trial for action pursuant

to Article of War 50%. - :
, 18758
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3. On 22 July 1945 at approximately 2:00 o'clock in the afternoon
two American negro soldiers in a jeep drove into the yard of house No.
17 Unter Gailnau, Germany, ocgupied by Wilhelm Wiegner and his wife, Babete
(R6,7,12; Pros. Exs. B,C,D). The soldiers talked with Viegner in the yard
for several minutes who invited them into the house and gave them a glass
of schnapps (R8,12). The taller of the two soldiers noticed that Wiegnert's
son had an injured foot and stated that he was a doctor and offered to
bandage the foot (R12). Vhen unable to find any bandage in the jeep.the
soldiers left stating that they would return with bandage at 6:00 o'clock
(R12). They returned at or ahortly after 6:00 o'clock and the taller
soldier bandaged the boy's foot (R8,12). Wiegner gave them a glass of
whiskey and offered them a secopd which they refused (R12). The soldiers
departed in approximately half/hour (R12) leaving two small cans of food
with the Wiegners (R13; Pros. Ex. B). As they left, the taller soldier
talked in the yard for several minutes with Mrs. Kern (R12) a neighbor of .
the Wiegners (R8). That night the Wiegners were awakened when two negro -
soldiers entered their bedroom and shined a flashlight on them (RS8,12,13).
At that time Mrs. Wiegner saw the soldiers in "a flash of light" and thought
that they were the same two soldiers that had been there that afternoon
because of "their stature and general build" and "everything that they did
and how they acted" (R8,9). One of the soldiers had a pistol which he
pressed against Mrs. Wiegner's chest (R8,9,13). The other had a "rifle of
some kind" and when lr. Wiegner attempted to get up and go for help he was
grabbed by the throat, thrown back in bed, choked and the rifle pointed at
him (R10,13). One soldier then got on top of Mrs. Wiegner and performed
& sexual act while the other soldier held her arms. After the first soldier
got off the other soldier repeated the act (R9,15). During the acts lrs.
Wiegner screamed and struggled (R10,13). Mr. Wiegner made no further effort
to gssist his wife because they "had their pistols and everything else" and
he "was terribly excited and afraid" (R15). Lir. Wiegner took his wife to a
doctor and officially reported the incident at 6:00 ofclock the next morning
(R14). An American medical officer went to the Wiegner home on the evening ~
of 25 July 1945 but Mrs. Wiegner refused to submit to a complete examination.
His partial examination "revealed several large and recent bruises of both
thighs and upper left arm" (R17; Pros. Ex. C). At the time of trial krs.
Wiegner, when called upon to identify the accused as one of the men in her
room that night, stated, "I think that it was the man but I'm not sure.
I have never seen a black soldier, a negro soldier before so I can't be
certain of it" (R9). Mr. Viegner testified that both he and his wife had
previously identified one of the men from six or seven soldiers but at the
time of trial he was not sure whether or not accused was the man he had
identified (R7,14,15). A statement signed by the accused on 4 August 1945
in the presence of a CID agent was admitted in evidence without obJection
by the defense as Prosecution's Exhibit B (Rl6). No threats were made toward
the accused at the time the statement was made and he was advised that same
might be used against him in case of trial and that it was his pright to
refuse to make any statement (R16). In this statement accused said that
after talking to Beity Kern in the afternoon of 22 July 1945 he and "7illiams"
returned to Wettringen where accused had several glasses of beer and a few
drinks of schnapps. -

"At about 0030 hours 23 July 1945 I left my room and went
to the Wettringen roadblock where I saw a boy whose name 18758
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I do not know. I asked him to go with me to Unter

Gailnau. He asked me if I had a date and I said that

I thought so as Williams and I had given a woman some

rations during the afternoon. This boy had a carbine

and I had my Luger pistol stuck in my belt. This

Luger was not loaded as I have never had any ammunition

for it. We followed the road for a while and then cut

across the field. We arrived in Unter Gailnau about

0100 hours 23 July 1945. Ve walked down the street and

went into the yard where Williams and I had parked the

jeep the afternoon before. le went into the house by the

rear door which was unlocked. We walked through the first
roon and entered the second room, and saw a man and woman

in bed. This other boy turned his flashlight off and on.

He broke the electric light bulb. I do not know if this

was accidental or not. The woman got up and I took her by

the arm. She pulled away and I made no further attempt to
take a hold of her. This lady's husband was sitting up in
bed, he said something which I did not understand. However,
through his motions, I understood that he wanted his wife to
lay back down so that I could have intercourse with her. She
laid down on the bed beside her husband and made no attempt

to fight me. She did not cross her legs or hold them to-
gether. 1 inserted my penis into her vagina and she offered -
no resistance. Then she pushed me and I got off her but I did
not have a discharge. I then asked for my two cans of rations -
which ¥Williams and I had given to these people. She said
nothing about my rations but told me to go. The boy that was
with me said that he would try the woman. I saw the other boy
get on top of the woman. I waited at the bedroom door for a
few minutes and the lady started talking aloud. The other boy
came with me and we both went out the front door together. Both
of us then returned to Uettringen.

"At no time did I or the boy that was with me point our guns
at these people. I took my pistol out of my belt when I
unbuttoned my pants, and laid the pistol on the floor. The
other boy stood his carbine against the wall, as I remember
hearlng it fall to the floor.

"I do not remember the name of the other boy who was with me,
but I would recognize him on sight." (Pros. Ex. B).

At the request of a member of the court the CID agent was recalled as
a witness and testified that at an identification parade held on 29 July
1945 the accused was identified by Mr. and Mrs. Wiegner and by Mr. and Mrs.
Kern as being one of the soldiers who visited the dlegner home on the after-
noon 22 July 1945 (R19).

The accused after being duly adv1sed of his rights as a wltness

elected to remain silent (R18). , 18758

Rape is the unlawful carnal knowledge of a woman by force and with-
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out her consent (MCK¥, 1928, par. 148b, p. 165). The record of trial clearly
contains competent substantial evidence to sustain the firding of the court
that the admitted acts of intercourse committed at the Wiegner home on the
night in guestion were of an unlawful nature and were accomplished by force

and without the consent of the prosecutrix. The ldentity of the accused as

one of the perpetrators of the acts as well as the element of penetration

were adequately established by the accused's own statement in which he admitted
that he entered the VWiegner home on the night in question and that while there
U] inserted my penis into her vaglnmﬂ In this statement he denied that any
force was used or that any threats/ma e against either prosecutrix or her
husband and stated that he believed from the husband's motions that he wanted
his wife to lay back in bed so that accused could have intercourse with her and
that she herself offered no resistance. In view of this denial that any force
was used the statement does not constitute a confession of the offense of rape,
but, is meréyan admission against interest., Such statement was properly re-

. ceived in evidence since it was shown to have been voluntarily made by accused
after an explanation of his rights and the defense stated that it had no
objection to its introduction (MCM, 1928, par. 11kb, p. 117; CM ETO 611, Porter,
2 B.R.(ETO) 189 and Ci ETO 3933, Ferguson). It is not necessary for the Board
of Review to determine whether or not the court erred in receiving extra-
Judicial identification testimony from the CID agent with respect to identifi-
cation of the accused at a previous identification parade by persons who were
.not present in court as witnesses or who, although present,did not testify that
they made a previous identification. The identity of the accused and his
presence at the scene of the offense is expressly and amply established by his
admission thereof in his own statement and accordingly any error that may have
been thereby involved was clearly not prejudicial to the substantial rights of
the accused.

6. The charge sheets shows that accused is 36 years two months of age
and that he was inducted 2 June 1941. He had no prior service.

7. The court was legally constituted and had Jurisdiction of the person
and offense. No errors injuriously affecting the substantial rights of accused
were committed during the trial. The Board of Review is of the opinion that
the record of trial is legally sufficient to support the findings of guilty
and the sentence. '

: 8. The penalty for rdpe is death or life impr1sonment as the court-
martial may direct (AW 92), Confinement in a penitentiary is authorized upon
conviction of rape by Article of War 42 and section 278 and 330, Federal Crimi-
nal Code (18 USCA, 457,567). The designation of the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement, is proper (Cir. 229, WD,
8 June 1944, sec. II, pars. 1b(4), 3b).

» Judge Advocate,

Judge Advocate.

18758
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Branch Office of The Judge Advocate General

with the
Europesn Theater
APO 887
BOARD OF REVIEW NO. 1 2 b DEY 1945
CM ETO 18786
UNITED STATES ) THIRD UNITED STATES ARMY
)
Ve ) Trial by GCM, convened at Bamberg,
) Germany, 11 October 1545, Sentence:
Private RAYMOND A. GILLIS ) Dishonorable discharge, total forfeitures
(32689818), Attached-Unassigned, ) and confinement at hard labor for 10
Detachment 93, Ground Force ’ ) years. Final place of confinement not
'Reinforcement Command, 224th ) degignateds
Reinforcement Company, 93rd )
Reinforcement Battalion )

HOLDING by BOARD OF REVIEW NO.'1l
.  STEVENS, DEWEY and CARROLL, Judge Advooates

le The record of trial in the case of the soldier named above has been
examined by the Board of Review sand found legally sufficient to support only
so much of the findings of guilty of the Specification of the Charge as involves
s finding that accused did absent himself without leave from his organizatior
on 27 December 1944 and did remain absent without leave until 6 August 1945, and
legally sufficient to support the sentence.

2. The prosecution introduced in evidence an extract copy of a morning -
report of accused!s organization with an entry carrying accused in an abssnt
without leave status as of 12 November 1944, This entry was dated 12 November
1944 and was signed by the Personnel Officer., On that date Unit Personnel
Officers were not empowsered to prepare and sign morning reports in this theater
(cu ETO 6951, Rogers; CM ETO 12271, Cuomos; CM ETO 14362, Camgise). . Neither can
the admission of this extract copy be justified on the ground that it was an
entry made in the regular course of business (CM ETO 4691, Knorr; CM ETO 10199,
Kaminski; CM ETO 141665, Pacifici), sinoe there is no evidence in the record
establishing the necessary foundation, viz., that it was so made,

The prosecution also introduced into evidsnce én extract copy of a
morning report of accused's organitation, dated 27 December 1544, end signed
by the Unit Personnel Officer, which contained after accused’s name the notation,

5
©
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“EM AWOL 'Dropped fr rolls' of the Army as absentee pursuant to AR 615-300
& lst Ind. Hgs, European T. of Opns, file AG 251,2, dtde 17 Desc, 44", On
12 December 1944 Unit Persomnsl Officers were authorized to sifn morning
reports in this theater and accordingly the entry showing accused "WHOL" on
27 December 1944 was competent evidence of that fact (Secs IV, Cir. 119,
Hq. ETOUSA, 12 Deoc. 1944; CM ETO 14362, Cempise),

There is nothing inconsistent with the foregoing in CM ETO 16646,
Lee, cited in the review of the Staff Judge Advocate. ' That case waas decided
without opinion, but an examination of the records of the Board of Review
reveals that the signature of the Personnel Officer was considered by them to
relate only to the entry of 27 December 1944 ard not to the entry of 29
October 1944, Since it was not shown who made the entry of 29 October 1944,
the presumption of regularity obtained (CM ETO 5234, Stubinski) and the entry
was held competent evidence of the facts reciteds

3¢ The final place of confinement was not designated. Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, is the proper place
of confinement (AW 42; Cir, 210, WD, 14 Sept, 1943, sec, VI, as amended),

W-Z M&dgo Advocate
ﬁm Sty / Judge Advocate

(TEMPORARY DUTY) . Judge Advocate

18786
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Branch Office of The Judge Advocate General
* with the .
Eurcpean Theater
APO 887

BOARD OF REVIEW NO. 1 2 8 DEC 1045 .

CK ETO 18796 | ' .

-UNITED STATES UNITED KINGDOM BASE, THEATER
' SERVICE FORCES, EUROPEAN THEATER

Ve - |

Trial by GCM, convened at London,
kngland, 28 November 1945, Sentence:
Dishonorable discharge, total for=-
feitures, confinement at hard labor
for one year, fine of $3000, and
further confinement at hard labor
until payment of fine not to exceed
one additional year. Eastern Branch,
United States Disciplinary Barracks,
Greenha.ven, New York.

Technician Fourth Grade ARNOLD
D. GREEN (31068692) s 51st Anti-
Alrcraft Artillery Brigade

Nt Vst Nt Vel Nsat? N S st it S Na o

HOLDING by BOARD OF REVILW NO. 1
STEVENS, DEWEY and CARROLL, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review and found legally euftzcient
to support the sentence. &

24 Accused was found guilty of ofiering $2000 to a cashibr in
a United States Finance Office with intent to induce the cashier to
accept French francs for exchange into pounds sterling in an amount
in excess of that permitted by existing regulations, in violation of
Article of War 96. He was sentenced to confinement for one year and,
as modified by the reviewing authority, to pay a fine of $3000, with
an additional period of confinement, not to exceed one year, until the
fi.ne is pald.

The ‘lable of ].(aximnm Punishments (MCM, 1928 pare 104 ¢, pp. .
97-101) contains no limitation on the punishment for the offense of
which accused was convicted. In such a case it is provided, with
exceptions not here material, that the punishment may be that which isa
authorized by statute or by the custom of the service. (Ibid, p.96).

. purports to

The speclficatlon ot which accused was convicted/state a

violation of section 39, Federal Criminal Code (18 USCA 91). That

30345
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statute provides as a penalty for violation thereof a fine of not
more than three times the emount of the bribe offered or given and
imprisonment for not more than three years. Since, under the °
provisions of the Manual referred to above, it furnishes the standard
of punishment in this case, and since accused was convicted of offer—
ing a bribe of $2000, the sentence is clearly legal, unless some
provision of the Articles of War or the Manual specifically renders
void the imposition of the fine. Not only is there no such provision
but it has been specifically held that a fine is an appropriate form
of punishment under Article of War 96 (CM ETO 11936, Tharpe et al;
SPIG 194h/kk52, 17 July 194k, III Bull.JAG, p. 281),

Obviously, the addition of a year of confinement contingent
on payment of the fine was.proper where, as here, the total confine-
ment to be served in any event does not exceed the total properly

ﬁmuuuzu'

Judge Advocate

Judge Advocate

L ia st X (2wl iusge ndvocate
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Brench Office of The Judge Advocate General

with the
Buropean Theater
AFO 887
BOARD CF REVIEW NO.4 - 5 JAN 1946
Ck ETO 18815
UNITED STATES ) DELTA BASE SECTION, THEATER SERVICE
) ) FORCES, EUROFEAN THEATER
Ve )
. ' ) A :
Private WILLIAM H. FERBY ) Trial by GCl, convened at Karseille,
(33723194), 19th Reinforcement ) France, 9 Novemver 1945. Sentence:
"Depot, formerly of Company &, ) Dishonorable discharge, total forfeitures
Lhth Slgnal Heavy Constructlon ) and confinement at hard labor for 20
Battalion g years, United States Penitentiary,

Lewisburg, Pennsylvania,

HOLDING by BOARD of REVIEW NO. 4
DANIELSON, ANDERSON and BUBNS, Judge Advocates

1. The record of trial in the case of the soldier named above has been
examined by the Board of Review and found legally sufficient to support the
sentence, '

2, Under the Specification of Charge I, the accused was charged with
and found guilty of desertion with intent to shirk important service, to wit:
overseas shipment to the Pacific Theater of Operations. The reviewing o
authority approved only so much of the finding of the Specification of
Charge I as involved a finding that the accused did, at the time and place
alleged, desert the service of the United States by absenting himself
without proper leave from his organization, and did remain absent in desertion
until apprehended at the time and place alleged. By his action, the
reviewing authority eliminated the specific intent accused was charged with
entertaining at:the time of the initial absence,viz,to shirk important
-service., It is well established that the principles governing the elements

-l-
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of the offense of desertion under Article of liar 28 require that the alleged
requisite intent must be entertained by the absentee at the time he quits his
organization. Accused tlerefore stands not guilty of desertion committed
under Article of tar 28 circumstances. As desertion charged generally under
4irticle of Var 5@ is not a lesser included offense of that provided under
Article of liar 22, the approved findings will" support o}y a finding of
guilty of absence without leave in violation of the 61°I&ticle of Var (CL ETO
5958, Perry and Allen; CL ETC 7397, De Carlo Jr; CM ETO 7532, Ramirez;

CL 224785, Butler, 14 ER 179 (19195 | EEaE—

3. Confinement in a penitentiary is authorized upon conviction of assault
to commit murder by Article of Lar 42 and section 276, Federal Criminal Code
(18 USCA 455). The designation of the United States Penitentiary, Lewisburg,
Pennsylvania, as the place of confinement, is proper (Cir. 229, : sd, g June 1944,
sec. II, pars.lb (4), 3b).

,&: Mdge Advocate

Judge Advocate

.udge Advocate

-2
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Branch Office of The Judge Advocate General.
. Wwith the
European Theater
APO 887
BOARD OF REVIEW NO. 5
CM ETO 18816
UNITE D STATES OISE INTERLEDIATE SECTION, THEATER
, SERVICE FQRCES, EUROPEAN THEATER
Ve ) - :
') Trial by GCM, convened at Nancy,
Private IEROY STEEN (34742616), ) Franoce, 23, 24 May 1945. Sentence:
865th Quartermaster Fumigation ) Dishonorable discharge, total forfeit-
and Bath Compeny (Mobile%' ) ures and confinement at hard labor for
) life. United States Penitentiary,
) Lewisburg, Pernnsylvania.

HOLDING by BOARD OF REVIEW XNO. 5
HILL, VOLLERTSEN end JULIAN, Judge Advoocates

1. The record of trial in the case of the soldier named above has
been examinsd by the Board of Review and- the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
0ffice of The Judge Advocate General with the European Theater,

2. Accused was tried upon the following Charge and Specification:-
- CHARGE: Violation of the 92:5.:1 Artiole of Var,

Specifioation: In that Private Leroy Steen, 865th
. Quartermaster Fumigation snd Bath Company (Mobile) -
aid, at Bdcoarat, France, on or about 24 January
1945, with malice aforethought willfully,
deliberately, feloniously, unlawfully and with
premeditation kill one Private First Class Edward
Jde Bartol, a human bei.ng by shooting him with a
carbine.

Hs pleaded not guilty and, all of the members of the court present at

the time the vote was taken concurring, was found guilty of the Charge
and Specification. Evidence was introduced of-three previous convietions.
two by summary court for absence without leave for six and two days.
respectively, both in violation of Artidle of War 61, snd one by special

-1-
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court-martial for wrongfully using an sutomobile and for wrongfully
wearing staff sergeant's stripes in violation of Article of War 96, ~
All of the members of the court present at the time the vote was

taken conocurring, he was sentenced to be shot to death with musketry.
The reviewing euthority, the Commanding General, Oise Intermediate
Section, Theater Service Forces, European Theater, approved the
‘sentence, recommsnded that it be commuted to dishonorable discharge,
total forfeitures, and confinement at hard labor for the term of his
natural life, and forwsrded the record of trial for action under
Article of War 48, The confirming authority, the Commanding General,
United States Forces, European Theater, confirmed the sentence, but,
owing to special circumstances in the case and the recormendation of
the reviewing authority, commuted it to d ishonorable discharge from
the service, forfeiture of all pay and allowances due or to become due,
and confinement at hard lebor for the.term of his natural life, design-
ated the United States Penitentiary, Lewisburg, Pennsylvania, as the
place of confinement, and withheld the order directing execution of the .
sentence pursiuant to Article of War 503.

3. The evidence for the prosscution was substantially as follows:-

: On Sunday evening, 21 January 1945, accused and five other
colored soldiers entered a house of prostitution at 5 Rue Capelot,
Baccarat, France, and asked Belier, the male attendant, for tickets,

He informed them that tickets were not sold to colored troops (R14,15).
The house was crowded with sbout 40 white soldiers at that time. The
colored soldiers used scme abusive language at Belier and after a few
minutes left the place (R22). The next day, 22 January, accused and
another colored soldier, both armed with guns, returned to the brothel,
Accused asked Belier for tickets and upon being refused placed a mag-
azine into the ‘carbine and begen to fire into the (1light) bulbs (R15).
Belier flqd outside into the garden. About a dozen shots were fired.

Ho saw-accused fire three shots, but as he escaped into the garien he
heard other shots (R16). Before he left he saw the other colored sold-
ier aiming his rifle but did not see him fire (R15). As a result of
this incident the house was opened to colored soldiers (R22). On Tuesday
evening, 23 January, accused, armed with a carbine, returned to the house
and was sold three tickets (R17). He hed sexual intercourse with Madame

Falentin, one of three prostitutes who plied their trade in that house, '
He stayed with her in her room for about three-quarters of an hour (R31,
36,37). Belier testified that from the time it was decided to accept
the patronage of colored troops until Wednesday evening, 24 January,
about 20C colored "customers" entered.the brothel (R23). He further
testified that accused returned again on Wednesday, 24 January, between
1800 and 1830 hours. He was armed with a carbine. He walked directly
into the narrow corridor leading to rooms occupied by the prostitutes
(R18, 19). About this time the deceased, Private First Class Edward J.
Bartol, who was a white soldier, came out of the kitchen and went to the

-2 -
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ticket counter where Belier sold him a ticket (R18, 19)., He had a carbine
slung over his shoulder (R30). TWhile telking to Belier, the deceased,
who had drunk a little, said "Not good negro®, referring to negroes
generally. He then went into the same corrigor (R19, 24)s The premises
oocupied by the brothel were situated on the ground floor of the building
and Madame Falentin's room was located at the further end of the corridor
(R25,26,35). There were lights in the room end in the corridor (R33). -
About 20 men were standing in the corridor awaiting their turn. Some were
white, the rest colored. Besides the acoused another colored soldier was
armed (R24). Accused stood at the head of the line and in front of the
door to Madame Falentin's room, although she wes not receiving colored
soldiers that night (R34)s Over a period of about 45 minutes before the
shooting she saw him standing there each time she opened the door at
intervals of about 10 or 15 minutes to let'a soldier out (R31,32). She
did not know why he made no attempt to enter the room (R34). He was kiock-
ing at the doors and telling the soldiers into which room to go (R35).
When the let the deceased into the room she saw accused stlll standing at
the door (R32). He was the only one in the corridor she saw armed (R34).
As deceased entered the room accused maje a brusque movement with his
elbow (R37, 38). After entering the room deceased placed his rifle near
the nigzht table and then proceeded toward the other table at the far end
of the room to lay his helmét down. As he made a movement to turn around
a shot was fired (Pros. BxG; R32,105). The shooting occurred almost
immediately after he entered the room (R38). .Deceased put his hand to -
his chest, advanced a few steps, collapsed, and then died (R19,33-34,38).
According to medical testimony, death'ensusd at approximately 1900 hours
“that dey and was caused by a gunshot wound of the chest and left arm ‘
‘followed by severe hemorrhage (R66,67). Madame Falentin was standing in
the room near the door facing the deceased when the shot was fired end
- 'did not see who 3did the firing. From the time deceased entered the room
to the time of the shooting the door remained open (R38), Immediately
after the ‘shot, all the soldiers, including accused, ran out of the corris
‘dor. The shot was fired between 1845 end 1855 hours (R25,26).

Private First Class Gwynn, who belonged to the same unit and
occupied the same quarters as accused, entered the house of prostitution
at about 1800 hours on the evening of the hamicide (R39). He found a

long waiting line in the corridor. He saw accused at the head of the
line and called out to him, "What do you say Slim" (Slim was accused's:
nickname). Aoccused responded (R40,49). Acoused and Gwyun are both
tall and although there was a crowd present Gwymn could see accused's
head and shoulders (R4l). Accused was generally armed with a carbine,
but Gwynn saw no weapon on his shoulder and did not know whether he was
"armed that evening (R41,51). About 30 to 35 minutes after his arrival,
Gwynn heard a shot (341) At the sound of the shot he fled from the
hougse and everyone scattered. He went to a tavern nearby where he re-
mained for 20 or 25 minutes and then returned to his billets There he
found accused sitting on his (Gwynn's) bed. Acoused usually kept his
gun on the floor leaning against the wall (342). That same night, some
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time after 2300 hours, Lieutenant Marz awakened the accused and a military
police lieutenant came end picked up accused's rifle, It was in the place
where accused usually kept it (R43). Some of the men kept their carbines
at the head of the bed, others on nails or hanging on the side of the
"bed. Rifles were not kept under lock and key and there was no rifle rack
: (R5°:54)' ! .

) Private First Class Hill, of the same organization and occupying
the same billet, saw accused in the billet efter supper sometime between
1900 end 1930 hours (R52,54), Hill was sitting on the bed playing cards.
Accused came up in back of him and asked him if he had a rifle rod and
Hill told him %o look in his dquffle bag and to teke it if he wanted it.
. Hill did not know if accused got it (R51-52). Accused did not appear to
be nervous when he asked for the cleaning rod. About a half<hour after :
he had asked for the rod, accused returned to where Hill was playing cards
and stood there (R53). After the card game ended accused and Hill went
out for beer. They returned after a few minutes. Accused did 'not act -
as if he were nervous or excited (R55)s The men by accident could end
sometimes did take enother's rifle (R54).

Lieutenant Walter L. Stephenson, Corps of Militery. Police, went

"to accused's billet about 2400 hours, 24 January, and found a carbine
(Prose Ex. A) near the head of the bed in which accused slept. The gun
‘was shown to accused who after examining it admitted that it was his

and called attention to the fact that his name was on the stook (R57, 58,
63,69), Accused did not eppear to be nervous (R65). -Lieutenant Stephenson
testified that the carbine had no megazine in it end no dust covering over
the muzzle, The barrel appeared to be freshly ociled (R64). In the officer's
opinion the rifle was oiled within the preceding 12 hours (R65), When
asked about the missing magazine accused stated he had left it on the
table in his quarters when he finished cleaning the gun two or three deys
previously (R64). Exhibit A (the carbine) had been iesued to accused
(Pros. Ex. E; R14).

: John R. Brown, CID agent, received the carbine (Pros. Ex.A) from
Lieutenant Stephenson at about 010C hours 25 January. Accused examined
it very carefully and acknowledged it was his. The carbine had accused's
name pressed into the stock as in Exhibit A (R77,87). Agent Brown, who
had 20 years of experience with firearms and was familiar with them,
examined the carbine and found the bore "surprisingly clean and shiny"
%R??;'IS). In his opinion it was cleaned within the preceding 24 hours
R78). : '

Captain Joseph G. Rothenberg, Medical Corps, performed an autopsy
on the body of the decsased and recoversed the bullet which caused the
death (R67, Pros. Ex. C).

Soon after the deceased was shot, Majame Endeline, one of the
women in the house of prostitution, found an expended cartridge shell
(Pros. Ex, B) near the door of the room in which the killing occurred
(r28,30,31). o

-4 -
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The carbine, the expended cartridge, and the fatal bullet
(Pros. Ex. 4,B,C) were delivered to the 27th Criminal Investigation
Detachment, Military Police, in Paris for ballistic tests (r7,8,96,97).
The chain of possession of these three exhibits from the time they were
found to the time of their reception at the triel was shown by the evid=-

ence (R7,8,28,30,58,64,68,73,74,79,80,95-97), Captain Cleud I. Nichols, -

dommanding officer of the 27th Military Pollice Crimingl Investigation
Detachment, after being qualified as an expert in ballistics (R6,7),
.testified that he made a physical, microscopic, and microphotographioe
examinetion of Prosecution Exhibit C (the bullet removed from the body
of deceased), Prosexution Exhibit B (the expended cartridge found in -
the room after the killing), and of the sample certridge and bullet
khown to have been fired by Prosecution Exhibit A (accusedls carbine).
Upon comparing the evidence bullet (Pros. Ex. C) with the known semple
bullet, and the evidence cartridge shell (Pros. Ex. B) with the known
semple cartridge, he found that Prosecution Exhibit 4 "beyond any
shadow of a doubt" fired Prosecution Exhibit C, end that there was "very
strong evidence" and a "very strong probabllity that it elso fired
Prosecution Exhibit B (R9).

Soon éfter the homicide a freshly made bullet hole was foumnd
through the door jemb of the room in which Bartol was killed (Pros. Exs.
G, H; R88, 103). It was made by a projectile about the size of a .30
celiber bullet. It was 45 feet ebove the floor and nearly horizontal
(r88,95,99)s The jamb was of soft wood and its thickness of ebout 3/4
of en inch was not sufficient to stop a carbine bullet which, at muzzle
velocity, should penetrate eight inches of the same kind of wood (R99,
. 100,102). The nature and concentration of the powder burns present on
the corridor-sije of the jemb indicated that the muzzle of the gun that
caused them was held within six inches from the wood (R90,104). The
door, which opened inside the room (Prose Ex.G) was undamaged (R92).
Had the door been closed, it would have beem penetrated by the bullet
(R94)s On 26 Januery sccused was searched and eight unexpended carbine
cartridges were found in his pocket (Pros.Ex.F; R80,90,91 Three of
.these were of the same manufacture es the spent cartridge shell (Pros.
Bx.B) found near the door of the r oom after the killing (R100, 102).

Bolief identified accused at the trial (R14) as the seme man
he had seen in the hcuse of prostitution on Sunday, 21 January, when
he and ether colored soldiers were refused access to the prostitutes
~ (R15), on Mondey, 22 Jarmuery, when he fired at the lights (R15), on
Tuesday, 23 Jamiary, when he was sold three tickets (R17), end Wodmsday.

24 January, between 1800 and 1830 hours, shortly before the killing (R18).
Bélier further testified that he rocognizod the uocused Hodnesdqr night

~ after the killing (Rao).

Medame Falentin identified accused et the trial (Rsl) as the
same colored soldier who had sexual intercourse with her in the house of
prostitution on 23 Jamery (R31), and who was standing in frout of the
doocr of her room immediastely before the shot was fired (R31~32). She

further testified that she identified aocused as that same man at a lino-

up of eight men on 25 January (R33,34).
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Lioutenant Joseph J. Gabriel testified he saw Belier "recognize™
accused after the killing (R57,58). Agent Brown testified that he
witnessed the identification of accused by Madsme Falentin at the line-up -
(R84), After the identificaticn by Madame Falentin, ell the soldiers
except accused and Hill were excused. These two were told they were being °
held, whereupon accused volunteered the remark, "Well, you'll have to
prove it" (R79,88,91). Though surly, accused was neither.upset nor
confused (R84,91). He denied to Agent Brown that he,was present in the
house of prostitution on the night of the killing. When Brown Xater
showed him enlarged ballistic photographs, informed him they indicated
his presence there, and asked him if he wished to change his story,
accused replied, "I am not going to telk to you any more" (R86),

‘ First Lieutenant Robert W, Marz, Quartermaster Corps, testified
that he was an officer in the unit to which accused belonged, end the
only person who cculd issue passes to the men of that unite He issued
no pass to acoused for the afternoon of Wednesday, 24 Januery, but did
igsue him a pass for the evening of that day (R69,71). He further
testified that the men kept thelr carbines with them. Since the roof
of the urit's quarters was leeky there was no designated way of keeping
them or putting them away. They were placed wherever it was most conven-
‘dent. They were not kept under lock (R71), ; ‘ ' '

4, BEvidence introduced for the defense showed that Private First
Class Gwynn, when in Baccarat, had 15 rounds of ammnitioca (Ri06,107/.
The non~commissioned officer in charge of supplies for the cempany to
which accused belonged testified that before part of the company (includ-
ing accused and Gwynn) left luneville for Baccarat, the men were ordered
to turn in their esmunition. The witness had two clips of ammunition
which Gwynn toock for the purpose of turning them in. The witness did

not know if all the emmurition issued to the company was accounted fore.

He did not see those two clips sgain (R110,111). Vhen the men were
issued ocarbines from time to time in comection with details, they were
not always given their own carbines because "there wasn't any neame on
the rifle®, An attempt was made to give the men their own rifles when
they esked for them. The witness did not know if accused was glven his
own rifle when he left luneville for Baccaret (R108,109),

2 Accused, after his rights es a witness were explained to him
(3111), elected to make the following unsworn statement through counselt

"On Seturday, Jemuary 2lst, 1945, I arrived with my

- company in Baccerat. It was snowing at the time,. _
On Sunday, Jenuary 22nd, 1945, an engineer outfit cemes to
our barracks and in the immediete vicinity of the
barracks proceeded to blow up and destroy soms mines.
During that time I and many of the other members of
the company were watching the work of mine removel
and destruoction. During that time while the engineers
were working, I fired the carbine. I fired it high
up into the air. I did it just for emusement., I
aimed &t nothinge I entered the house at .5 Rue Capelot
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in Baccerat for the first time on Mondsy, Jenuary
22nd, sbout 5,30 P, I bought s ticket that night
and laid with a blonde woman. I then returned to
my compenye. I returned to the house on Tuesday,
Januery 23rd, 1945 about 8300 FM. I bought a ticket
and laid with the same woman I had laid with on
Mondey night. . I then returned to my company areea.
"I wont to the house by myself both times. There were
msny other colored boys there but I didn't know who
they were. Some were from my compeny; others were
not. On Wednesday afternoon, Januery 24th, 1945, I
got a pass and five of us went to tomm to have our
pictures taken. We left the company erea about one
or two o'clock in the afternoon. I don't know the
exact time. We went to Jalleis Michel, 37 Rue de
Fruo, Baccarat where I had my picture taken. It °
was 'about 3 o'clock when I had my picture taken.
After the plctures were taken, we went and had some
schnaps in a place across the bridge. I don't know
the address. We arrived at thls place about a half
hour after the plotures wore taken. We stayed -~ .-
there until five o'clock and went back to the company
erea, arriving there about 5130, I then ate chow and
finished about six o'clock. I didn't go eny place
after chow. I played dice with some of the men in the
company untlil about eight o'clock when Hill asked me
to go out with him. We went cut and had some beer -
and returned about 8:30. I stopped about.three doors
from our billets where a lady washes our clothes lives. -
I stayed there & short time and then went to my billet
end went to bed. I didn't borrow a cleaning rod off
Hill on Wednesdasy nighte I think the last time I -
cleaned my rifle was on Sunday afternoon. As a matter
of fact, I am sure of that because I had fired my carbine
on Sunday while they were looking for mines. There are
about three men in my company who are tall. Private Hill
is about as tall as I am and is about the same complexion -
maybe a little bit lighter, ‘he same is true of Private
Gwynn., I didn't carry my oarbine with me on Wednesday =
. afternoon. During the evening 1 didn't notice whether
- my cerbine was in the stack in the cornmer where everybody.
in ‘the building kept their carbines. I d4id not shoot - -
. Private Bartol. I didn't know Private Bartol. I have
never met him,” I have never spoken a word with him, I
have never had a quarrel with him nor has there been any -
,word passed betwoen us? (R111-112). ' . \

- -0s. ThHE main issue 1n this case was the 1dentity of the porson who
hned Bartol. No witness saw accused or eny other person fire the bullet.
which camsed his death, - The conviction of accused, therefore, depends
upon the sufficiency of the circunstantial ovidence introduoed against him
to prm tha.t he ‘was *l:ha killer. SN .
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It was established by uncontroverted expert testimony that the
bullet which caused the death of Bartol was fired by the carbine belonging
to accused. ' Only one shot was fired. Immediately before it was fired,
acoused, armed with a carbine, was stending In front of the open door of
the room in which deceased was struck by the bullet. There were about 20
men lined up in the corridor, but no other person near the 'dcor was seen
to be armed. The locetion and direction of the bullet hole in the inner
moulding of the door frame and the powier burns on the wood surrounding
the point of entry showed that the fatal bullet was fired by a person
standing epproximately on the very spot where accused was standing immed«~
iately before the shooting occurred. Between 190C and 1930 hours, within
an hour after the shot was fired, accused, having returned to his quarters,
asked another soldier for a rifle cleaning rod and was told where he could
fing-it. At about 2400 hours that same night the carbine which fired the
bullet was found next to accused's bed where he usually kept it. He was
awekened and identified the weapon as his. The barrel was freshly oiled
and in the opinion of the officer who exemined it the olling was done
within the preceding 12 hours. The carbine wae also examined sbout en
hour later by en investigator with many years of experience with firearms,
He found the bore of the barrel surprisingly cleen and shiny. In his
opinion the rifle had besn cleened within the preceding 24 hours. The
expended cartridge shell found near the door of Majeme Falentin's room
following the shooting, and very probably fired by the death weapon, was
of the sgme manufacture as some of the unexpended cerbine cartddges found
in accused's pocket when he was searched on the day efter the homicige.
Bach of the foregoing facts was proved by competent evidence.

In his unsworn statement to the court accused claimed that at the
time of the killing he was in his quarters playing dice. <his claim was
wholly uncorroborated. His contention that he was not out on pass that
evening was not only uncorroborated. but contradicted by the officer who
issued the pass. The fact that he asked Hill for the cleesning rod sbout
. an_hour after the shoocting and was told where he could find it, considered
in the light of the additional fact that the rifle was clean when exemined
about six hours after it was fired on Wednesday evening, refutes the assert-
ion of accused that he had last cleaned the carbine on the preceding Sunday.
His denial to the investigator that he had visited the house of prostitution
on the evening Bartol was killed was directly contredicted by Belier,.
Mademe Falentin, and Gwynn, all of whomsaw him there. Belier had seen him.
in that house on three previous occasions end had sold him three tickets
- .the day before the fatal shooting. Mademe Falentin saw him several times’
in front of the door of her room at the head of the line over a period of
about 45 minutes before the shot was fired. She also saw him making a
brusque movement with his elbow as Bartol passed him to enter her room.

The day before, he was in her room for ebout 45 minutes and had sexual
intercourse with her.. Private First Class Gwynn, who was well acquainted
with accused, saw him in the house of prostitution standing in the corridor
at the head of the line shortly before the shooting, called him by his nick-
name end received a response. In view of the testimony of these witnesses,
accused'd denial could reasonably be construed by the court as an attempt on
his part to conceal the fact that he was present at the time and place the

-8 o
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shooting occurred.

In the opinion of the Board of Review the oirmzmstantia.l
evidence sdduced against the accused warranted the court in finding
that he was the person who fired the fatal shot. The evidence excludes
any other fair and rational hypothesis. The rule that a conviction may
be based upon circumstantial evidence elone is well established (oM E‘IO
2686, Brinson end Smith; CM ETO 3200, Price; CM ETO 6397, Butler).

The present case is clearly different from Ci ETO 7867, Westfield, and
CM ETO 13416, Wells. In each of those casés the ciroumstantial evidence
relied upon to prove the identity of accused as the killer contalined
such geps as to be consistent with either the hypothesis of inncwnce

or that of guilt, '

Belier and Medeme Falentin, who identified acoused at the trial
as the person present in the house of prostitution at the time of the
homicide, were also permitted to testify that they had previocusly made
extrajudicial identifications of accused. Witnesses who saw Belier and
Majeme Felentin mske the extrajud’ieial identifications were allowed to
testify to that effect. The reception of such testimony to corrcborate
the identifications made at the trial was proper (CM ETO 3837, Bernard W,
Smith; CM ETO 7209, Williems).

There was no legal justification or excuse for the ki.llingo
The requisite malice aforethought was inferable from the aot of accused
in firing a deadly bullet into a small room in which he knew Bartol was
present (CM ETO 7815, Guﬁmz; CM ETO 8691, Heard; CM ETO 14047,
Lancaster). The court's finding that accused was guilty of murder was
sustained by the evidence, - _

6. The charge sheet shows that ascused 1s 22 years four months cf age-
end that he was inducted. 27 February 1943 at Fort Benning, Georgia. - He
had no prior service. o

7.The court was logally constituted and haed jurisdiction of the
person and offense, No errors injuriously affecting the substantial rights
of accused were conmitted during the trial. The Board of Review is of the
‘opinion that the record of trial is legally sufficient to support the fina-
ings of guilty and the sentence as commted, .

_ 8+ The penalty for murder is death or life imprisonment as the court-

martiel may direct (AW 92), Confinement in a penitentiary is euthorized
upon ccnviction of murder by Article of War 42 and sections 275 and 330,
Federal Criminal Code (18 USCA 464, 567). The designation of the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of confinement -
is proper (Cir. 229, WD, 8 June 1944, seo. 1I,. pa.rs. lb(i),:'ab)

/%m e by Jndge-hvvv‘oo-ai.npf
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War Department, Branch Offiqe of The Judge Advocate General with the
Eurgqpean Theater. : 8F %]945 T0: Commanding
Gendral, United States Forces, Europesn Theater (Main), AFO 757, U.S. Army.

1, In the case of Private LEROY STEEN (34742616), 865th Quartermaster
Fumigation end Bath Compeny (Mobile), attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally suffio-
ient to support the findings of gullty end the sentence as cormmted, which
holding is hereby aprroved. Under the provisions of Article of War 50%,
you now have authority to order execution of the sentence,

2. TVhen copies of the published order are forwarded to this office,
they should be accompaniéd by the foregoing holding end this indorsement.
The file number of the record in this office is CM ETO 18816. For conven=
ience of reference, please place tha’c mmber in brackets at the ond of
the orders (CM ETO 18816)e /-

Rrigedis neral United Stetes Army,
Bsistant Judge Advocate General, _

( Sentence modified to remit. confinement in excess of twenty yaara,
and ordered exscutede o GCMO 184, W.D.,. 17 June 1946),
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Branch Office of The-Judge Advecate General
: with the N
: Eurepean Theater
- APO 887
BOARD OF REVIEW NO. 1 - 12 JAN 1946
CM ETO 18834 i
UNIT ElD STATES g SPECIAL TROOPS, 12TH ARMY GROUP
v ) Trial by GCM, convened at Wiesb;den,
)  Germany, 5 June 1945. Sentence as
Privates FRANK SCOTT ) to each accused: Dishonorable dis-
(34934741) and CHARLES ) charge, total forfeitures and cen-
H. SHARP (35840566), ) finement at hard labor fer life.
beth eof Company B, 25th Signal ) United States Penitentiary, Lewis-
) burg, Pennsylvanias

. Heavy Construction Battalion

HOLDING by BOARD OF REVIEW NO. 1
STEVENS, DEWEY and CARROLL, Judge Advocates

l. The record of trial in the case of the soldiers named above has -
been examined by the Board of Review and the Board submits this, its hold-
ing, to the Assistant Judge Advocate General in charge of the Branch Office
of The Judge Advocate General with the European Theater.

2. Accused were tried together with their consent upon the fallowing
chargea and specifications*

Scott
CHARGE: Violation of the 92nd Article of War.

Specification: In that Private Frank Scott, Company B
25th Signal Heavy Constructien Battalion, did, at
. or near Waldgrehweiler, Germany, on or about 16
April 1945 forcibly and feloniously against her
will, have carnal knewledge of Irmgard Frenger.

Sharp
CHARGE: Violation eof the 92nd Article of War.

Specification: In that Private Charles H Sharp,VCompany
B 25th Signal Heavy Construction Battalion, did, at _
or near Waldgrehweiler, Germany, on or about 16 April
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1945 forcibly and feloniously agaiﬁst her
will, have carnal knowledge of Ilrmgard Frenger.

Each accused pleaded not guilty and, all of the members of the cowrt present
at the times the votes were taken concurring, each was found guilty of the
Charge and Specification preferred against him. No evidence of previous
convictions was introduced against accused Scott. Evidence was introduced
of one previous convictioh against accused Sharp by summary court for absence
without leave for 18 hours in violation of Article of War 6l. All of the
members of the court present at the times the votes were taken concurring,
each accused was sentenced to be hanged by the neck until dead. The review-
ing authority, the Commanding General, Special Troops, 12th Army Group, as

to each accused, approved the sentence, and forwarded the record of trial

for action under Article of War 48. The confirming authority, the Com-
manding General, United States.Forces, European Theater, as to each accused,
approved the sentence, but owing to,special circumstances in the case, commuted
it to dishonorable discharge from the service, forfeiture of all pay and
allewances due or to become due and confinement at hard labor for the term
of his natural life, designated the United States Penitentiary, lLewisburg,
Pennsylvania, as the place of confinement, and withheld the order directing
the execution of the sentence pursuant to Article of War 503.

3+ The evidence for the prosecution summarizes as follows:

The prosecutrix, a lé-year-old German girl, testified that on 16
April 1945 at Waldgrehweiler, Germany, the two accused assaulted her in a
field, dragged her off into a woods, and pointed their rifles at her. Each
accused then forcibly had sexual intercourse with her (R8-11). Later they
threw her on the ground and each again forcibly had intercourse with her
(R13). Other German witnesses corroborated her testimony, testifying teo
the presence of accused in the field (R60,66), the seizing of the prosecutrix
(R61,71), the pointing of their rifles at the witnesses, and the firing of
-shots (R61,71-72). One of the witnesses went to a neighboring town to
notify the American authorities and rode back'tp, the scene with an American
officer, When they reached the field they saw, Eﬁgsfﬁgtf ed, the ‘
latter jumping into a ditch (R79).

This officer testified that when he and several enlisted men
arrived at the field, he saw accused run acress a road and jump into a
diteh, while the prosecutrix ran toward him. Accused lay in the ditch with
their rifles pointed at the officer., He called for them to come out and
leveled his carbine at them, whereupen acecused raised their hands and came
out of the ditch. Before the officer said a word te them, they "kept
insisting they hadn't done anything" (R48-49,53). \

) Medical testimony of both German and American witnesses was pro-

duced that an examination of the prosecutrix later the same day showed .
two lacerations and a bleody condition in the vaginal region (R40-41,76), ’

indicating that a_penetration through sexual intercourse had occurred (R76).

. L. After his rights as a witness were explained to him (R83), accused
Scott elected to make a sworn statement and testified that on 16 April 1945

- 2 -
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he and accused Sharp went to the woods for the purpose of hunting. They
met two German "fellows" coming up the road with a bottle of wine, and
then two colored soldiers came by (R84,91), with whom accused talked for
about 15 minutes (R91). ibout five minutes after those soldiers left,
the prosecutrix (R84,93) camé by with her hand around her face (R84).
Then a truck appeared, and he and Sharp took cover in a ditch, while the
girl ran toward the truck "hollering" (R85). He did not rape any woman
that day (R86). The other two colored soldiers were about as tall as
accused (R93-94). '

After his rights as a witness were explained to him, Sharp elected
to remain silent (R83-8h,100) No other evidence was introduced on
behalf of the defense. '

5. Rape is the unlawful carnal knowledge of a woman by force and
without her consent (MCM, 1928, par. 148b, p. 165). Ample evidence in the .
record sustains the findings of guilty against each accused. The testimony
of the prosecutrix as corroborated by the testimony of other witnesses,
both German and American, and the medical evidence, established every
element of the crime of rape. The sole evidence to the contrary lay in
the uncorroborated testimony of Scott, who admitted his and Sharp's presence
at or near the scene of the alleged crimes, but denied that he had raped
any woman. This raised a question of fact, which was for the sole determi-
nation of the court, whose findings that both accused committed the offenses
alleged were supported by competent, convincing evidence, and such findings
therefore will not be disturbed by the Board of Review upon applate re=-
view (CM ETO 14338, Reed; CM ETO 18225, Davis; CM ETO 18625, Van Riper et al).

6. The charge sheets show that Scott is 24 years three months of age
and was inducted 1 August 1944 at Fort Benning, Georgia, to serve for the
duration of the war plus six months, and that Sharp is 19 years three months
of age and was inducted 27 May 1944 at Fort Benjamin Harrison, Indiana, to
serve for the duration of the war plus six months. Neither accused had any
prior service.

o 7. The court was legally constituted and had jurisdiction of the persons
and offenses. No errors injuriously affecting the substantial rights of
either accused were committed during the trial. The Board of Review is of
the opinion that the record of trial is legally sufficient as to each accused
to support the findings of guilty and the sentence as commuted. .

8. The penalty for rape is death or life imprisonment as the court-
martial may direct (AW 92). Confinement in a penitentiary is authorized
upon conviction of rape by Article of War 42 and sections 278 and 330,
Federal Criminal Code (18 USCA L57,567) The designation of the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of confinement,
is proper (Cir. 229, WD, 8 June 1944, sec. II, pars. 1b(4), 3b)

- é:;@;ﬁfa{i/zi ﬂg%g?z;)¥i}'i, Judge Advocate.

s Judge Advocate.,

W, Judge Advocate. -
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lst Ind..

War Department, Branch Office of The Judge Advocate General with the
Earopean Theater. _ - 12 January 1946 TO:s Commanding

Generel, United States Forces, European Theater (llain), APO 757, U. s,
Army.

\

" In the case of Privates FRANK SCOTT (31;931;72;1) and CHARLES H.
SHARP (358110566) , both of Company B, 25th Signal Heavy Construction -
Battalion, attention is invited to the foregoing holding by the Board
of Review that the record of trial is legally sufficient as to each
accused to support the findings of guilty and the sentences as commuted,
which holding is hereby approved. Under the provisions ' of Article of -
War 50%, you now have authority to order execution-of the sentences.

2. When copies of the published orders are:forwarded to this office,
they should be accompanied by the foregoing holding and this. indorsement.
. The file number of the record in this office is CM ETO 18834. For con-
venience of reference please place that number in brackets at the end
of the orders: (CM ETO 1883L).

B. FRANKLIN RITER,
Colonel, JAGD,
Acting Assistant Judge Advocate General,

v

- ( Semtence as commuted ordered executed. aoMo 166, I.n.w(v Scott) 11 Je 1946). |
- Senterice as commted ordered executed., GCHO 167, W.D, (Sharpe) 11 Je 1946)°
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Branch Cffice of The Judge Advocate General

) with the
«  Buropean Theater
. ' APO 887
BOARD OF REVIEW NO. § - 26 JAN 1946
CM ETO 18838
. UNITED STATES ) g SEVENTﬂ UNITED STATES ARMY
* Te ) Trial by GCM, convened at Heidelberg,
S S ) Germany, 28 September, 3, 4 October
Sergeant RICHARD S, MATHEWS ) 1945, Sentence as to each: (Dis~
+(12150367), Technician Fifth ) approved as to Mathews) Dishonorable
‘Grade EPHRIAM B, MeDANIEL _ )  discharge, total forfeitures and cone
(34221249), Private First Class ) finement at hard labor Jefferies and
CHARLES W. JEFFERIES (38097155) ) Williams for life, licDaniel for eight
and Private LINWOOD E. WILLIAMS =~ ) years. United States Penitentiary,
(32440518), all of 645th Quartere Lewisburg, Pennsylvmia.
master Truck Company except .
WILLIAMS, of 3499th Quartemaater _
Truck Company .

: HOLDING by BOARD OF REVIEW KO, &
EILL. VOLLERTSEN and JULIAN, Judga Advoontea

- 1. 'The reoord of tria.l in the case of the goldiers nmed above has
boon onmined by the Board of Roview. ‘ -

]
’

e 2. Accused were tried together with. their consent upon the follorlng
charges and apecifioa.tionn .

v CHARGE Ia Violation or the 92nd Lrticlo of Ware

Specifioation 1: In. that Sorgoant Richard S. Mathews,
. .Technician Fifth Grade Ephriam B, MoDaniel and Private.
First Class Charles W, Jefferies, all of 645th
- Quartermaster Truck Company, and Private Linwood E. :
. Williams, 3499th Quartermaster Truok Company, aoting .
‘Jointly and in pursusnce of & common intent, did, at o
: " Brucken, Kreis, Birken.fe;l.d, Germany, on’'or about 11 -
~ . April 1945, foreibly and feloniously, against her 1111
have carnal knowledge of Frau Emma Faust. -
- - : (Findings of not guilty as to Hn.thmbl MoDaniel and Jofreries) .
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Specification 2: In that * # ® acting jointly, and in -
pursuances of a common intent, did, at Brucken, Kreis
Birkenfeld, Germany, on or ebout 11 April 1945,
foreibly and feloniously, against her will, have

. oarnal knowledge of Frau Scholastika Finaterle. -
(Findings of not guilty as to Mathews, MoDaniel and
Williams) :

. CHARGE II: Violation of the 93rd Article of Wars
~ 8pecification 11 ' (Findings of not guilty)

Specification 2: + In that = = » acting jointly a.nd in
’ pursuance of a cormon intent, did, at Brucken,
Kreis Birkenfeld, Germany, on or about 11 April
1945, wrongfully and unlawfully enter the dwelling
.  of Frau Scholastika Finsterle with intent to commit
L " a oriminal offense, to wits = rape therein,
. - (Disapproved as to Mathews)

Bach acoused pleaded not guilty and, two-thirds of the members of.the court
present at the time the vote was taken o oncurring as to each, Mathews and
_MoDaniel were found guilty of Specification 2 of Charge II and of Charge II
and not guilty of the other specifications and of Charge I; Jefferles was
found guilty of Specification 2 of Charges I and II and of Charges I and II
and not guilty of Specification 1 of Charges I and II; and Williams was found
guilty of Specification 1 of Charge I and of Charge I and not guilty of
Specification 2 of Charge I, and guilty of Specification 2 of Charge II and
of Charge II and not guilty of Specification 1 of Charge II. No evidence of
previous convictions was introduced as to any of the accuteds Each acoused
was sntenced by separate vote, twoethirds as to Mathews and McDaniel, m d
three«~fourths as to Jefferies and Williams, to be dishonorably discharged
" the service, to forfeit all pay and allowances dus or to become due and to
be confined at hard labor at such place as the reviewing suthority may direct -
for five years as to Mathews, for eight years as to McDaniel and for the term
of his natural life as to Jefferies and Williams, The reviewing authority
disepproved the sentence as to llathews, approved the s entences as to Jefferies,
Willians and McDeniel, designated the United States Penitentiary, Lswisburg,
Pennsylvania, as the place of confinement, and forwarded the record of trial
for action p