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Branch Office ef The Judge Advecate General

with the
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BOARD OF REVIEW NO. 3 18 MAY 1047 BY. . CARLE witeshmmson | LT coc .
CM ETO 9421 JACC ASS'T Exec | 2o MAY sy
UNITED STATES g IX TACTICAL AIR COMMAND
v, ) Trial by GCM, convened at APO 595,
) U. S. Army, 8 February 1945. Sen-
Second Lieutenant LOREN R, ) tence: Dismissal, total forfeitures
STEELE (0-862103), 379th ) and confinement at hard labor for
Air Service Squadron, 74th ) two years. Eastern Branch, United
Service Group ) States Disciplinary Barracks, Green-
)  haven, New York.

HOLDING by BOARD OF REVIEW NO, 3
SLEEPER, SHERMAN and DEVEY, Judge Advocates

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of
the Branch Office of The Judge Advocate General with the European
Theater of Operationms., -

2. Accused was tried upon the following charges and specifica-
tions:

CHARGE I: Violation of the 94th Article of War,

Specification 1: In that Second Lieutenant Loren
R. Steele, AC, 379th Service Squadron, 74th
Service Group, did, at Site A-=92, on or about
20 October 1944, knowingly and willfully apply
to his own use and benefit, two (2) olive-dreb,
wool shirts of the value of about eight dollars
and forty-four cents (£8.44), property of the
United States, furnished and intended for the
military service thereof.

s . 9421
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Specification 2: In that * * * did, at Site A-92,
on'or about 26 October 1944, knowingly and
willfully apply to his own use and benefit
about one thousand (1000) cigarettes, of the
value of about two dollars and thirty-four
cents (£2.34), and about one hundred (100)
packages of candy, of the value of about two
(42.00) dollars, all of the aggregate value
of about four dollars and thirty-four cents
(#4.34), being the cigarette and candy con-
tents of about ten (10) cases of ten-in-one
rations, the property of the United States,
furnished and intended for the military ser-
vice thereof. :

CHARGE II: Violation of the.83rd Article of War,

Specification 1: In that * % ¥ did, at St. Trond,
Belgium, on or about 20 October 1944, wrong- -
fully dispose of by barter with one Francois
Jans Kicken, two (2) olive-drab, wool shirts
of the value of about eight dollars and forty-
four cents (£8.44), property of the United
States, furnished and intended for the mili-
tary -service therecof,

Specification 2: In that % % * did, at St. Trond,
Belgium, on or about 26 Octcber 1944, wrong-
fully dispose of by barter with one Emmy Blanckert,
sbout one thousand (1000) cigarettes, of the
value of about two dollars and thirty-four
cents ($2.34), and about one hundred (100)
packages of candy of the value of about two
($2.00) dollars, all of the aggregate value
of about four dellars and thirty-four cents
($4.34), being the cigarette and candy con-
tents of about ten (10) cases of ten-in-one
rations, the property of the United States,
furnished and intended for the military service
thereof,

He pleaded guilty to, and was found guilty of, the specifications
and charges, except the words in Specification 2, Charge I and
Specification 2, Charge II "one hundred (100) packages of candy,

of the value of about two($2.00) dollars, all of the aggregate
value of about four dollars and thirty-four cemts ($4.34)", sub-
stituting therefor in each case the words "forty packages of

candy of the value of about eighty cents ($.80), all of the aggre- -
gate value of sbout three dollars and fourteen cents ($3.14)", of
the excepted words not guilty and of the substituted words guilty,

SONFISENT, 9421
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No evidence of previous convictions was introduced. He was sen-
tenced to be dismissed the service, to forfeilt all pay and allow-
ances due or to become due, and to be confined at hard labor at
such place as the reviewing authority may direct for two years.
The reviewing authority, the Commanding General, IX Tactical Air
Command, approved the sentence and forwarded the record of trial
for action under Article of Yar 48, The confirming authority,
the Commanding General, European Theater of Operations, confirmed
the sentence, describing it as "wholly inadequate punishment for
an officer convicted of such shameless breach of trust and ghoul=
ish misappropriation of United States millitary stores and dispos-
ing of them to his own profit", designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as
the place of confinement, and withheld the order directing execu-
tion thereof pursuant to Article of War 50%.

3. The following evidence was adduced by the prosecutlon:

In the morning of 20 October 1944, accused asked Sergeant
Warren H, Bryant, Squadron Armorer, 379th Alr Service Squadron, to
accompany him to a shop in the town of St, Trond, Belgium, for the
purpogse of appralsing a pistol there on sale. On reaching the shop,
the sergeant gave his opinion as to the approximate value of the
weapon and accused agreed with the shopkeeper, whose name was
Kicken, to trade two olive-drab shirts, size 16-32, for it. He
and the sergeant thereupon returned to the squadron area and went
to the squadron supply tent. Accused entered the tent and in a
- few minutes came out with two shirts which were the property of the

Squadron Supply. They returned to the shop and accused exchanged

the shirts for the pistol (R7-9). ,

On 26 October 1944, accused again came to the squadron
supply office and asked Sergeant Bryant to help him open some cases
of ten-in-one rations which were the property of.the Squadron Supply
and were stored in the supply office. The cases were marked "10-
in-1" and "U,S.Army", Accused said he had "a deal on" for approxi-
mately one hundred packages of cigarettes and that the rations were
his only source of supply. They proceeded to open ten cases of the
rations and removed from them forty or fifty bars of chocolate and
100 packages each containing ten cigarettes. Accused m ?}oned
that as long as the major,didn't see them open anythlnggi 4
all right. He then tock the candy and cigarettes and drove to a
camera store in St. Trond. He entered the store, carrying the cigar<
ettes and chocolate, and emerged some time later without the clgar-
ettes and candy, but with a camera (R9-12),

It was stipulatedlﬁetween the parties that the two shiita
and the candy and cigarettes alleged to have been misapplied by ac-
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cused were of the value descrlbed in the specifications (R7)

4. Accused after being warned of his rights by the presi-

dent of the court, elected to take the stand and testify under .
oath (R13), He stated that at the time of the alleged offense,
he was Squadron Supply and Transportation Officer and that the
Squadron Supply was under his jurisdiction., He specifically
stated that he made no denial of the charges and specifications
and admitted that he wrongfully disposed of ‘property of the
United States Government. He also admitted having exchanged the
candy and cigarettes described by the prosecution with one Emmy
Blanckertfbr a camera. No money was involved in this transaction,
but in connection with his acquisition of the nistol, he paild

- Kicken 1300 francs in addition to the two shirts. He disclaimed
any intent of "deceiving" the government and was umaware at the
time that he was doing anything wrong (R13-15).

. In behalf of accused, excerpts from his record were read
. to the court, showing that he had been a commissioned officer for
18 months, had graduated from the Yale School of Commmications,
and had had ratings varying from "very satisfactory" to "superior®
prior to the time of commission of the offenses charged (R12-13),

5. The elements of the offenses charged under Article of
War 94 (Charge I, Specifications 1 and 2) are admitted in the
pleas of gullty, and furthermore, are fully proved by the evidence
introduced by the prosecution and by the testimony of sccused,
Hence there is no doubt that the record of trial is legally suffi- -
cient to sustain the findings of guilty of this Charge end its
apecifications.

With respect to Charge II, it is apparent that the speci-
fications thereto should have been lald under Article of War 94 ‘
rather that Article of War 83. There is no allegation that accused,
in the words of the statute, "willfully, or through neglect" suffered
military property to be M"wrongfully disposed of", but rather it is
alleged that he himself did "wrongfully dispose® of such property by
barter. In other words, the specifications, which follow the fornm
provided in the Manual for Courts-Martial for viclations of Article
of War 94 (MCM, 1928, Appendix 4, p.252), allege the direct com-
mission by accused of a wrongful disposition of government property.
~ Vhile originally, Article of War 83 or its earlier counterpart de-

. nounced offenses of thls character, it has been "practically super-
seded" in this respect by Article of War 94 (Winthrop's Military
Law and Precedents (Reprint 1920) p.558). Hence, it is the latter -
Article under which the specifications should have been charged in -
this instance. Allegations merely to the effect that accused
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"wrongfully disposed" of military property by barter are insuffi-
cient for the purpose of charging that such wrongful disposition
was comitted either "willfully" or "through neglectt 3.5 required
by the article (See CM 217868, Schiedinger, 11 B.R.329). However,
838 previously stated, the specifications properly set forth
violations of Article of War 94 and hence, the designation of the
wrong article is not materisl in this case (CM ETO 5032, Brown and
Finnie). All elements of the offenses thus charged are adequately
proved by the prosecution's evidence and accused's testimony, and,
in addition, are admitted by the pleas of gullty.

6. The charge sheet shows that accused is 23 years and three
months of age., He enlisted 31 July 1942 at Fort Sheridan, Illinois,
and was commissioned second lieutensnt, Army of the United States,
20 May 1943, at AAFTTC Yale University, New Haven, Connecticut. He
had no prior service,

7. The court was legally constituted and had jurisdiction of
the person and offenses. No errors injuriously affecting the sube
stantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is ’
legally sufficlent to support the findings of guilty of Charge I
and the specifications thereof, legally sufficient to support the
£indings of gullty of Charge II and the specifications thereof in
violation of Article of War 94, and legally sufficient to support
the sentence, ' -

8, Dismissal, total forfeitures and confinement at hard labor
for two years are authorized, in the case of” an officer, as s penalty
for violation of Article of War 94. The designation of Eastern _
Branch, United States Disciplinary Barracks, Greenhaven, New York,
as the place of confinement is proper (AW 42 and Cir.210, ¥D, 14
Sept. 1943, sec.VI, as amended).

@’& L “ﬁﬁ Z%M Judge Advocate

lﬂagggﬁm C‘ &ammm&ge Advocate

4
5) 0/ 4(/ 2:/ I 2 Judge Advocate
/ o
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1st Ind,

War Department, Branch Office of The Jfggﬁ lﬂd‘gqgte General with
the Ewropean Theater of Operations. “<i T0s Commanding
General, European Theater of Operations, APO 887, U, S, Army,

1. In the case of Second Lieutenant LOREN R. STEELE (0-862103),
379th Air Service Squadron, 74th Service Group, attention is invited
to the foregoing holding by the Board of Review that the record of
trial is legally sufficient to support the findings of guilty of
Charge I and the specifications thereof, legally sufficient to sup-

" ‘port the findings of guilty of Charge II and the specifications

thereof in violation of Article of War 94, and legally sufficlent
to support the sentence. Under the provisions of Article of War 50%,
You now have authority to order execution of the sentence.

2. TWhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement., The file number of the record in this office is CM ETO
9421, For convenlience of reference please place that number in
brackets at the end of the order: (CM ETO 9421). .

e

E. C. McNEIL,
Brigadier General, United States Army,
Asalstant Judge Advocate General,

( sentence ordered executeds GCMO 189, ETO, 30 May 1945),

RZYPY
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
APO 887
‘BOARD OF REVIEW NO. 2 18 MAY 1045

CM ETO 9422

UNITED STATES ADVANCE. SECTION, COMMUNICATIONS
: - ZONE,EUROPEAN THEATER OF '
v. OPERATIONS
Sergeant CLETE 0. NORRIS
.(37082314), 3384th Quarter-

master Truck Company

Trial by GCM, convened at
Verviers, Belgium, 9 February
1945. Sentence: .To be hanged
by the neck until dead.

)
)
)
)
)
)
)
)

‘ HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

l. The record of trial in the case of the soldier
named above has been examined by the Board of Review and
the Board submits this, its holding, to the Assistant
Judge Advocate General in charge of the Branch Office
of The Judge Advocate General with the European Theater
of Operations.

2. Accused was tried upon the following Charge and
Specification:

CHARGE: Violation of the 92nd Article of War,

Specification: 1In that Sergeant Clete 0.
Norris, 3384th Quartermaster Truck
Company, did, at or near Boelhe,
Belgium, on or aboutyé January 1945
with malice aforethought, willfully,
deliberately, feloniously, unlawfully
and with premeditation, klll one
Captain William E. McDonald, a human
being, by shooting him with a gun.

CMT:E; ‘ -‘9422
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He pleaded not guilty and, all members of the court present
when the vote was taken concurring, was found guilty of the
Charge and Specification., No evidence of previous convictions:
was introduced. All members of the court present when the ’
vote was taken concurring, he was sentenced to be hanged by

" the neck until dead. The reviewing authority, the Commanding
General, Advance Section, Communications Zone, European
Theater of Operations, approved the sentence and forwarded

the record of trial for action under Article of War 48.

The confirming authority, the Commanding General, European
Theater of Operations, confirmed the sentence and withheld

the order directing the execution thereof pursuant to

Article of War 50%, :

‘ 3. The 3384th Quartermaster Truck Company, to which
all witnesses belonged except two medical and one military
police officer, was quartered in a chateau some 150 yards
from a cafe, at Boelhe, Belgium, on 6 January 1945 (R13).
Accused, Technician Fifth Grade Stevenson, Private John

W. Nelson and a number of other soldiers from his unit were
in Sergeant Lignon's room on the evening of 6 January
(R12,29,30). While there, about nine o‘'clock Nelson gave
Stevenson a pistol (R7,12S a P .38 similar to Prosecution's
Exnibit A (R29,33) with loaded magazine (R8).,- Nelson found
the pistol next morning under the pillow of his bed (R7,8,9).
While checking the guards between 10 and 11 o'clock that
night, loud talking was heard in the direction of the cafe;
and the sergeant of the guard, on going to the cafe, found
accused (R13,21) with other of the unit (R22,27,29) drinking,
playing with their weapons (R14,19) and having a good time.
Accused and Stevenson seemed more intoxicated than the others
(R13,19), but accused was not staggering (R20) and talked
coherently (R21). The sergeant attempted to get accused

and the other men to leave the cafe ahd accused pointed his
gun at him (R14,19), Stevenson had a P.38 (R14,17) fully
loaded which accused took and refused to return to him (R29).
The majority of the men left at the sergeant's request and,
after another drinlk or two, accused finally left carrying
both the pistol and his carbine (R14,17,13,20). Shortly
after, what sounded like a pistol shot was heard (R14)

and about five (R195) or ten (R22) minutes later, Captaln
fcDonald came in and at his orders the rest of the men

left the cafe (R23). It was a dark night with plenty of

CORL g L
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snow. A little way down the road the last ones leaving .
the cafe met two people (R15,24) and continuing arrived
in camp just after 11 o'clock.

: About ten minutes later, one shot was heard and
a few minutes later, three more. Someone shouted that
Captain McDonald had been shot and on rushing to the cafe
they found two carbines and a helmet outside and Captain
McDonald where he had been carried in and layed on a sofa
(R16). The helmet had two bars on it (R17). On examina-
tion at the hospital, where Captain licDonald was taken
unconscious, it was found that he had a penetrating wound
-on the right side of the head from which he died (R25),
at 0545 hours 9 January 1945 (R26). Death-was caused by
the gun shot wound penetrating the brain and which could
have been made by a bullet from a P.38 (R25) or a carbing
. (R26). Stevenson with some one else was secen on the road
about half way from the cafe to the chateau by some of
the soldiers leaving the cafe that night about ten o'clock.
Stevenson was standing against the curb facing the road
with another soldier who did not answer when spoken to
and who was not recognized (R27-28).

Stevenson testified he left the cafe about eleven
o'clock - with accused who turned arocund and went back
towards the cafe after they had gone about halfway and
then caught up with him again about five minutes later
as he got to the camp gate. Accused had his carbine and
the pistol (R31,34). They had met Captain McDonald just
as they entered the road to return to camp and he had
taken Stevenson's carbine and told them to go on to cam
(R31). Shortly after accused.turned and went back (R32),
Stevenson stopped and turned around when he saw a light
come on (R32,34) and heard some one say halt. He then
heard a shot (R32) and saw the flash (R34) and heard some=-
thing like a steel helmet or metal fall (R32). The flash~
light was burning when the pistol was fired and was then
immediately dropped (R37). Accused then caught up to him
"walking a 1little fast" and said (R33) "Here is your pistol"
(R34), "Come on, I am going to bed" (R33). Stevenson
could not identify the individual holding the light when
it came on and did not know where accused was at that time.

The light was 12 or 15 feet from the cafe (R36). He,ger-
- sonally put the pigol back under Nelson's pillow (R37).

3422
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. Privates Toomer and Sullivan were on duty that
night from ten till 12 o'clock as guards at the entrance
to the chateau, They could hear loud talking at the cafe
(R41,43) and could recognize accused's voice. About 11:15
Captain McDonald came by and went towards the cafe and
shortly thereafter some 18 or 20 fellows, came through the
gate. About ten minutes later, they heard a shot and a
helmet fall., Stevenson whom Toomer recognized from his
voice -(R41,42,43) and another fellow (R4l), whom Toomer
didn't recognize (R42,43) but whom Sullivan said was
accused (R45,47), came in through the post (R41-43,4%,47).
Some man came by and said the Captain had been shot (R43).
Toomer fired his carbine (R43) twice (R46) and both went
to the cafe where they found Captain ¥cDonald lying on
his back beslde the cafe. Sullivan laid his carbine beside
the Captain (R46) whose helmet and rifle also lay nearby

. (R47) and they carried him into the cafe (R46). Outside
the cafe where the accident happened, two carbines were
found near a pool of blood together with a steel helmet
with captain's bars (R49) identified as that of Captain
McDonald (R50), the helmet having a hole in it (R49). A
bullet mark was found on the building and a slug out of

~a weapon (R48). :

First Lieutenant Ernest F., Liebmann, Commanding
Officer in the 10th Military Police Battalion, investigated
the shooting of Captaln KcDonald and was present when accused
made a signed, sworn statement (R51) on 11 January 1945,
which statement was admitted in evidence as Prosecution's
Exhibit G (R52), the body of which reads as follows:

"On the nite of Jan 6, 1945, the nite of

the shooting - that is the only way I can
remember it - 4 I was in Sgt Ligon's room -
during the early part of the evening We
were drinking 2 bottles of Cognac and some
beer, There were probably eight or nine

of us drinking it. I had quite a bit to
drink, and I was feeling good when I left,
I went over to the Cafe where the trouble
“happened and started drinking Cognac and
beer there. There were a lot of our boys
there I can remember Pvt Knight, Sgt Newman,
Pvt Patton, T/5-Jesse Stevenson, and Pvi -~
Ogelsby. I took my carbine to the Cafe

9422
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with me. I do not remember ever taking it

off my shoulder. I drank for a while in the
front barroom, and I remember the lady there
dancing with Pvt Bryan I think it was. I
later went back to the kitchen and seeing

Sgt Newman there and also Stevenson and Patton,
I remember going back to the front room again
with Stevenson, I don't recall how I got

the pistols I had been drinking too much.

I remember walking out the door with the
plstol but I don't remember how I got from
Stevenson or what I did with it while inside
the cafe, 1 can remember Stevenson trying

to get me to leave the cafe; we finally left
through the side door. I had the pistol in
my right hand as I went out, After I.was
outside I fired once and then again a short

" distance farther on, I don't know why I did
it, but I did., Stevenson and I then started
walking up the road towards camp, I don't
remember giving Stevenson my carbine., I
remember meeting someone coming down the road
and Stevenson mentioned Capt McDonald. We
started on up the road againj I don't remember
dropping the pistol., I know I stopped, turned
around and started walking back towards the
Cafe. I walked down near the Cafe when some-
one shone a flashlight in my face. I raised
the pistol and fired it at the perscn holding
the flashlight, I can't remember anything
being said by myself or the person I shot at -
Captain McDonald., I then saw a light falling
and I heard a helmet strike the walk, I
turned without . looking at the person I had
shot and ran on-and caught up to Steve. I

did not know it was the Captain I had shot,
but I knew he was down at the Cafe,

When I caught up to Stevenson, we went back to
Camp through the guard gate-Post #2. I can't’
recall just what I did with the pistol. The
next thing I can remember is sitting in the
~orderly room while they were questioning the

other men. I had drunk a lot that evening,
and I cannot remember everything I did., 1

-5 -
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do remember firing the pistol at the person

near the Cafe who flashed the light in my

face., I didn't intend to kill anyone, and

it must have been the drink which made me do
%t.thThis is all I can remember, and it is the
ruth,

/s/ Clete 0. Nyrris" (Pros.Ex.G).

4., As a witness for the defense, Stevenson testified
that they drank a quart of cognac in Sergeant Lignon's room
on the evening in question; accused was there drinking and
he later saw him in the cafe where

"he was talking a little loud * * *, He
acted like he was drunk. He had a little
too much anyway" (R54).

He staggered a 1little (R54). Although they had no arguments,
accused pointed a pistol at himj; later they left the cafe
together and started up the road and accused stopped. W¥hen
he later caught up with him again, Stevenson asked accused
what went on and accused answered, "Come on, I am going

to bed". He walked like he had been drinking but "was

still on his feet" (R55). °

Sergeant Wiley M. Newman, a good friend of accused
(R98), saw him drinking in the cafe that night and acting
a little bit intoxicated (R56,57) and told him to leave
(R57) which accused did after taking another drink (R56).
Accused had gone when Captain McDonald came in the cafe

(R57).

Sergeant John W, Jones saw accused take four drinks
of cognac at the cafe that night. He was "wobbling" and
took two drinks just before he left the cafe. Jones later
saw accused standing, with Stevenson, about 25 yards from
the cafe (R58-60). '

Second Lieutenant Eugene H. Swanzey testified that
though accused's efficiency was good as a noncommissioned
officer, he "had heard things that would lead me to believe
that friction could exist" between accused and the company
commander (R60). ,

-6 -
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Accused on being advised of his rights as a witness,
elected to remain silent (Ré61-62).

5. lurder is the unlawful killing of a human being
with malice aforethought. To prove the offense it must be
proved that it was so committed (uCM, 1928, par.148a,
pp.162-164). The evidence indicates and the accused admits
that he shot Captain kcDonald. The only question requiring
consideration is whether there was "malice aforethoughtt,

“"ifalice does not necessarily mean hatred or
personal 1ll-will toward the person killed,
nor an actual intent to take his life, or
even to take anyone's life,- The use of
the word 'aforethought' does not mean that
the malice mist exist for any particular

" time before the commission of the act, or
that the intention to kill must have pre-
viously existed. It i1s sufficient that
it exist at the time the act is committed"
(Ibid., p.163). :

Malice aforethought may exist when the act is unpremeditated
and it 1s murder, malice being presumed or inferred, where
death is caused by the intentioral and unlawful use of a
deadly weapon in a deadly manner, providing in all cases
there are no circumstances serving to mitigate, excuse or
© Justify the -act.

"In order that the implication of malice
may arise from the use of a deadly weapon
it must appear that its we was wiliful or
intentional, or deliberate. This, like
other matters of intent, is to be gathered
from the circumstances of the case, such
as the fact that accused had the weapon
prepared for use, or that it was used in
such a manner that the natural, ordinary
and probable result would be to take life™
(29 ¢.J., sec.74, p.1101).

Accused had been drinking during the evening and was
apparently feeling some of the effects cf it. He, with the
other soldiers, had been ordered out of the cafe and he at
least was loathe to leave for he refused to go until he had
consumed = at least one more drink. The inference 1s

7. 19422
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reasonable that after he had gone a short way towards camp
. wlth Stevenson, he decided to return to the cafe for another
drink.and as he approached the cafe he was halted and a
flashlight thrown on him., He had left the place earlier
carrylng a pistol in his hand. When halted by the person
with the flashlight, he raised and fired his pistol at the
person stopping him but when the light was -immediately
dropped and he heard the helmet strike the ground, he
hurriedly returned to Stevenson, thrust the pistol in his
~hand and announced that he was going to bed. He fled from
the scene of the crime, got rid of the weapon used and
.retired from the picture as quickly and quietly as possible.
He had committed murder (CM ETO 3585, Pygate; CM ETO 7253,

Hopper; CM ETO 9291, Clay).

While accused had been drinking, he walked without
difficulty, his speech was coherent and he unquesticnably
knew what he was doing. His recollection of events of the
night is eclear, Voluntary intoxication doces not excuse
but may be shown in mitigation. The guestion of whether
-accused was so intoxicated that he could not have entertained
the necessary intent to make the act .murder, was cone of fact
for determination by the court. 1In the absence of substantial,
competent evidence that he was so intoxicated, the findings
of the court were fully justified (CM ETO 2007, Harris, Jr.;

~ CM ETO 7253, Hopper).

6. The charge sheet shows accused to be 26 years and
ten months of age and that he was inducted 25 September 1941,
at Jefferson Barracks, Missourl, He had no prior service,

7. The court was .legally constituted and had jurisdic-
tion of the person and offense. No errcrs injuriously affecting
the substantial rights of the accused were committed during
the trial. The Board of Review is of the opinion that the
‘record of trial is legally sufficient to support the findings

of guilty and the senternce. .

8. The penalty for murder is death or life impriscnment
as the court-martial may direct (AW 92). ,

w &a
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1st Ind. '

War Department, Branch Office of The Judge Advocate General
with the European Theater of Operations. 8MAY 18

* TO: Commanding General, European Theater of Operations,
APO 887, U, S. Army.

1. In the case of Sergeant CLETE O, NORRIS (37082314),
3384th Guartermaster Truck Company, attention is invited
to the foregoing holding by the Board of-Review that the
record of trial is legally sufficient to support the findings
of guilty and the sentence, which holding is hereby approved.
Under the provisions of Article of Var 50%, you now have
authority to order execution of the sentence.

2. When coples of the published order are forwarded
to this office, they should be accompanied by the foregoing
holding, this indorsement, and the record of trial which
is delivered to you herewith. The file number of the record
in this office 1is CK &TO 9422, For convenience of reference,
%lease place that number in brackets at the end of the order:

Cl ETO 9422). .

3. Should the sentence as imposed by the court and con-
firmed by you be carried into execution, it 1s requested that .
a full copy of the proceedings be forwarded to this office

in order that its fil/es%be complete,
4 :
; . .,]/ 2 éé%2u$f7f'

. "E.C. McNEIL, A
Brigadier General, United States Army,
-Assistanht Judge Advocate General..

( sentence ordered executed. GCMO 174, ETO, 26 Mgy 1945),

CNRETRT
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‘ qupch Office of The Judge Advocate General
with the
.Buropean Theater of Operations
APO 887
BOARD OF REVIZW NO. 1 ' SR P

CM ETO 9423

UNITED STATES

. v L
: - Chaudfonteine, Belgium,
Captain EUGENE J. CARR
(0- 22905), Company C
158th Engineer Comba%
Battalion

Dismissal and. total for-
feitures,

Nl Ml N\ P N NN

' HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

1. The record of trial in the case of the officer
named above has been examined by the Board of Review and
the Board submits this, its holding, to the Assistant
Judge Advocate General in charge of the Branch Office of
The Judge Advocate General with the European Theater of
Operations.

2. Accused was tried’ upon the following Charge and
Specification..

CHARGE: Vioclation of the 85th.Article of War.

Specificationt - In that Captain Eugene J.
Carry Company C, One Hundred Fifty-
Eighth Engineer Combat Battalion, was,
in the vicinity of Floreffe, Belgium
.on or about 24 December 1944, found
drunk while on duty as Commanding
Officer of Company C, One Hundred Fifty-
Eighth Engineer Combat Battalion,

FIRST UNITED STATES ARLY
Trial by GCM, convened at

22 February 1945. Sentence:

He pleaded not guilty to and was found guilty of the Charge
and Specification., Evidence was introduced of three previous

convictions by general courts-martial, one for violation

-1 -
CONHIDENTIAL
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‘the 96th Article of War on 16 February 1943 with sentence

of reprimand and forfeiture, one for violation of the 96th
Article of War on 18 April 1943 with sentence of reprimand .
and forfeiture, and one for violation of the 95th-and 96th -

Articles of War on 14 February 1944 with sentence of dis-
missal, which sentence was suspended.

He was sentenced to be dismissed the service, to
forfeit all pay and allowances due or to become due, and -
to be confined at hard labor, at such place as the reviewing
authority may direct, for five years. The reviewing
authority, the Commanding General, First United States
Army, approved the sentence, but because of evidence
showing to his satisfaction that accused, though not in-
sane, was not wholly responsible for his actions at the
time of the commission of the offense, remitted the con-
finement and forwarded the record of trial for action under
Article of War 48, The Commanding General, European Theater
of Operations, confirmed the sentence as approved, and with-
held the order directing the execution thereof pursuant to
Article of War 50%, -

3. Prosecution's evidence proved the following facts:
On 24 December 1944, accused was the Commanding

Officer of Company C, 158th Engineer Combat Battalion (R18).
On that date, the battalion bivouacked at Floreffe, Belgium,
and was in the course of being reorganized and re-equipped
after strenuous operations in and about Bastogne during the
German mid-December 1944 offensive (R21; Cf: CM ETO 7413,
Gogol). At about 1930 hours on that date, accused and-
other officers of the battalion consumed an unstated amount
of intoxicating liguor (R7). - -

At approximately 2315 hours, accused was seen by
his battalion executive officer, Major John A. Bailey. He
carried the odor of alcohol on his breath, but

"he was quite steady and rational in
every respect * * * and he did not
appear to have lost control of him-
self" (R15).

9423
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He then asked permission to attend mid-night mass, which re-
quest was granted (R15). About 15 minutes later, Major
Bailey received a report that accused was creating a dis-
turbance in the quarters of one of the platoons of Company
B (R15,17). He went to the barracks and discovered accused
in the care of a sergeant and other enlisted men who were
attempting to remove him to his quarters (R15).

"He was irrational, having illusions, he
was giving orders to the men to alert
themselves, to various non-coms to alert
thelr particular platoons or companies.
He was apparently in a different world
from the rest of us" (R17).

Major Balley, saw "that Captain Carr was not himself" and
"decided to try to humor him along®. He informed him the
battalion was "alerted and would soon be ready to move out",
-and thereby induced him to go to the battalion command post
with Major Balley, where for some time accused looked at maps.
However, when the radio stopped, he showed he was under the
hallucination that it was the only means of communication
and ordered it to ‘be repaired at once. After about thirty
minutes, Major Balley persuaded him to go to bed and es-
corted him to his quartefs upon the promise that the bat-
talion would be alerted (R16). Accused, however, did not
go to bed (R1l6),. but talked irrationally and annoyed other
‘officers who were in bed (R14)., Major Balley, upon hearing
that accused was again disorderly, returned to the quarters
- and ordered accused to bed. Fellow officers undressed him
but he "crawled into bed on his own power" (R1l6). .

‘ Witnesses who observed accused during the period
between 2300 hours and the time he was ordered to bed by
Major Bailey described his condition as "pretty good" but
that he didn't know "what he was talking about" (R8);
"intoxicated" (R9); "drunk" (R11l,12); VYintoxicated the way
he looked" (R13); and "definitely intoxicated". He wasn't
rational® (Rlé?.‘ C : v

4, Evidence for the defense summarizes as follows:

Lieutenant Colonel Sam Tabet, commanding officer
of the 158th Engineer Combat Battalion, described in detail
the activities of the battalion between 17 December and 24
December 1944, It was engaged in combat with the enemy in

- 3 -
 CBE ICEHTIAL
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and around Bastogne during the German offensive and Company
C under accused's command performed vitally important
missions. With respect to accused's conduct he testified:

. )

"Captain Carr at that time left nothing
that I would desire in a company com-
mander, He did such an excellent job
that we recommended him for a Silver
Star" (R20). ) ' :

Accused stated he understood nis rights clearly,
and elected to be sworn as a witness on his own behalf
(R22). He gave a vivid description of the combat activi-
ties of his company and of himself from 17 December 1944
(the day following the commencement of the German offen-
sive) to Christmas Eve in the fighting in the proximity
of Bastogne. His chief mission was to protect a vital
railroad bridge across the Wiltz river and to cover the
withdrawal of the battalion on 22 December. In regard to
the episode of Christmas Eve he testified:

"7ell, it was Christmas Eve and the Colonel
invited me around for a drink or two. We
gathered up all of the officers of the
Battalion, All of the officers were
bivonaced in this one room and we gathered
up there and had a few drinks" (R25).

He declared he did not remember anything of importance with
respect to subsequent events (R25).

"I was awakered the following morning by
the Group Surgeon who informed me that
I was after some cheerful talk, that I
was going to the hospital" (R25).

Lieutenant Colonel William G. Srodes, Medical Corps,
consultant in neuro-psychiatry in the office of the Surgeon,
First United States Army, testified that in a person suffer-
ing from battle fatigue, there could develop a sensitivity
to alcohol (R26). In response to a hypothetical question
propounded by defense counsel which included a recital of
accused's battlefield activity of six days duration prior
to 24 December and the substance of prosecution's evidence,
Lieutenant Colonel Srodes expressed the opinion that -
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"The alcohol could act as a trigger
mechanism releasing an unusual response
to gtimull and a relatively small amount
of alecchol in an individual who had the
strain and vho was susceptible to the
strain could react in that way " (R28).

5. The evidence i1s definite and uncontradicted that
accused, on the evening of 24 December 1944, drank liquor
until he was in a highly intoxicated corndition. “hether
he was naturally hypersensitive to alcohol or whether his
extreme 1intoxicatlon was induced by battle fatigue were
-matters wholly outside of the scope of inquiry by the
court on the issue of accused's drunkenness.

"Any intoxication which is sufficient
sensibly to impair the rational and full
exercise of the mental and physical
facultles 1s drunkenness within the
meaning of the article" (MCM, 1928,
par.l45, p.160).

The evidence as to accused's conduct and condition at the
time and place alleged is convineing that he was drunk within
the meaning of the ©5th Article of War, The 1ssue of drunk-
enness was essentlially one of fact and the finding of the
court, being supported by substantial evidence, is binding

on the Board of Review on appellate review (CM ETO 1065,
Stratton; CM ETO 1267, Bailes; CM ETO 1952, Lewis; CM ETO
3577, Teufel; CM ETO 4184, Heil; CM ETO 4619, Traub; CM ETO
4803, Jacksonj; CM ETO 5453, Day; CM ETO 5767, Palmer).

The only important question for determination is
whether accused, when he became 1lntoxicated, was "on duty"
within the meaning of that term in the 85th Article of War.

"In time of war and in a region of active’
hostilities the circumstances are often
such. that all imembers of a command may
properly be consldered as being contlinuously
on duty within the meaning of this Article
@ucM, 1928, par.145, p.160).

9423
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"Again, in time of war, and especially in the
field before the enemy, the status of being
on duty, in the sense of this Article, may
be uninterrupted for very considerable periods.
As remarked by the reviewing authority, in
approving a conviction of an officer under
the Article early in the late war, - fan
officer, when his regiment is in front of
the enemy, 1s at all times on duty.' 1In a
more recent Order of the War Department,
in the case of an officer found drunk while
on duty in command of a company 'on an expe-
dition against hostlile Indians,! it was held
by the Secretary of War that - 'the nature of
the service and the safety of the command
certainly constitute this a duty in the sense
of the Article'" (Winthrop's Military Law
and Precedents (Reprint, 1920) p.614).

Commencing on 17 December 1944, accused's battalion
was engaged in active combat with the enemy. It had with-
drawn on 23 December to Floreffe (R8) to reorganize and re-
equip. The Board of Review will take judicial notice of the
fact that in this-territory at this time the Germans were
engaged in their mid-December offensive (CM ETO 7413, Gogol,
supra). Accused was commander of Company C. He had not
been relieved from this duty and was acting in this capacity
on Christmas Eve at the time he became intoxicated. The
fact that the battalion executive officer, Major Bailey,
gave him permission to attend midnight mass immediately
prior to the period when hils intoxication became manifest,
did not relieve him from his duty status, The following
guotation 1s appropriate: <

"It would be unrealistic and a denial of
the factual situation to conclude that
/the/ order to accused removed him from
a 'duty status' and temporarily placed
him on an 'off duty' status until he re-
ceived further orders * * *, which would
serve to restore him to a 'duty status.!
Oppositely the evidence compels the con-
clusion that he remaired 'on duty' during
the interval" (CM ETO 3577, Teufel).

The Board of Review is of the opirion that the record of
trial is legally sufficient to support the findings of
guilty (CM ETO 3302, Pyle; CM ETO 3304, De Mott; CM ETO
3714, Whalen; CII ETO 3725, Cox; CM ETO 4339, Kizinski;
CM ETO 5010, Glover). ,

Ak AL
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6. The charge sheet shows that accused is 28 years,
one month of age, and was a cadet at the Upited States
Military Academy from 1 July 1936 to 11 June 1940, when
he was commissioned 1n the Regular Army. .

7. The court was legally constituted and had juris-
diction of the person and offense., No errcrs injuriously
affecting the substantial rights of accused were committed
during the trial. The Board of Revlew is of the opinion
that the record of trial is legally sufficient to support
the findings of guilty and the sentence.

8. A sentence of dismissal 1s mandatory upon a con-
viction of Article of War 85 in time of War (AW 85; MCV,
1928, par.103, p.92), and forfeiture of all pay and allow-
ances due or to become due 1s a proper added punishment

(AW 85).

‘. . o
4 s . . -
/{"l é ___Judge Advocate
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War Department, Branch Office of The Judge Advocate
with the European Theater of Operations. 'SMM 14
T0: Commanding General, EBuropean Theater of Operations,
APO 887, U. S. Army. ‘

1. In the case of Captain EUGENE J. CARR (0-22905),
‘Company C, 158th Engineer Combat Battalion, attention is
invited to the foregoing holding of the Board of Review
that the record of trial is legally sufficient to support
the findings of gullty and the sentence, which holding is
hereby approved. Under the provisions of Article of War
50%, you now have authority to order execution of the
sentence as confirmed by you.

2. When coples of the published order are forwarded
. to this office, they should be accompanied by the foregoing
holding and this indorsement, The file number of the
record in this office is CM ETO 9423, TFor convenience
of reference, please place that number in brackets at the

end of the order: (CH Ey? , p
L, LAl cp

' . C. McNEIL,
g Brigadier General, United States Army
~ Assistant Judge Advocate General

( Sentence ordered executed.GCMO 146, ETO, i7 May 1945).

CORFIDENTIAL
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Branch Office of The Judge Advocate General

with the
Buropean Theater of Operations
APO 887 ,
. AT
BOARD OF REVIEW 10, 1 26 APR 19
CM ETO 9424
UNITED STATES ) 2ND AIR DIVISION
)
Ve )  Trial by GCM, convened at AAF Station
) 120, APO 558, U, S. Army, (England),
Private GEORGE E. SMITH, JR. )  8-12 January 1945. Sentence: To be
-(33288266), 784th Bombardment ) hanged by the neck until dead.
Squadron, 466th Bombardment ) .
Group (HS ) -

HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

14

1. The record of trial in the case of the soldier nsmed above has
been examined by the Board of Review, and the Board submits this, lts
holding, to the Assistant Judge Advocate General in charge of the Branch
Qffice of the Judge Advocate General with the European Theater of Opera-
tions,

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of Var,

Specification: 1In that Private George E. Smith,
Jr., 784th Bonbardment Squadron, 466th
Bombardment Grolp (H), did, at Honingham, Norfolk,
England, on or about 3 December- 1944, with
malice aforethought, wilfully, deliberately,
feloniously, unlawfully, and with premedita-
tion, kill one Eric Teichman, a human being,
by shooting him with a rifle,

He pleaded not gullty and, all of the members of the court preseht at the
WA
9424
~1- :
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. time the vote was taken conclirring, was found guilty of the Charge and
Specification.  Evidence was introduced of one previous conviction by
special court-martial for being disorderly in uniform in a public place
in violation of the,96th Article of War. All of the members of the
court present at the time the vote was taken concurring, he was sen-
tenced to be hanged by the neck until dead. The reviewing authority,
the Commanding General, 2nd Air Division, approved the sentence and
forwarded the record of triel for action under Article of War 48. The
confirming authority, the Commanding General, European Theater of Opera-
tions, cenfirmed the sentence and withheld the order directing execution
thereof pursuant' to Article of War 50%.

3. The following facts proved by the prosecution are undisputed:

At about 1330 hours on Sunday, 3 December 1944, accused and
Private Leonard S, Wojtacha, 6lst Station Complement, 466th Bombardment
Group, left thelr proper station at Attlebridge Airdrome, near Honingham,
Norfolk, England, for the purpose of hunting (R36,37,93; Pros.Ex.11).
Each carried a .30 caliber issue carbine and ammmition (R37). After
proceeding sbout a quarter of a mile, each fired several rounds at an
0il drum in a field (R37,38; Pros.Ex.11). Not far beyond this point
accused fired at a cow which then "started runing around with one of
its front legs up in the air®, Vhen WoJtacha asked him the reason for
the act, he did not answer. He was laughing (R47,51). They entered
the woods on the estate of Sir Eric Telchman, passed near his house on
an old abandoned road, and began firing at a squirrel (R37; Pros.Ex.11),
The squirrel jumped from tree to tree as they shot, and they followed
it until they reached a tree near the top of ahgill (R38; Pros.Ex.11).
This point was about a mile from the airdrome% about 300 yards east of
and in front of Sir Eric's home (R13,14,19,55,83,107). It was ina
wooded area, overgrown with bracken or underbrush about three feet
high (R15,16,22,23,59,62,105). It required the two soldiers about 45
minutes to walk that distance, and accused was happy and laughing dur-
ing the trip (R40,51). :

At about 1400 hours, Sir Eric, who had finished his noonday
meal a few minutes before, heard the shots and informed his wife that
he was going to investigate (R10). He was last seen alive by members
of his household as he left his home and walked down the drive (R11).
He was a man in good health of about 60 years .of age, but badly stooped
or hunchbacked (R11,12,25,27). His normal height would have been six
: feets but due to yis deformity he was no more than about five feet tall

R12 . . I'4

Sir Eric cameupon accused and Wojtacha as they stood .on
opposite sides of the tree about 30 feet apart looking up into the
branches for the squirrel (R.48,49; Pros.Ex.11). Accused told Wo}tacha,
"Look out., There is an old man behind you" (R38,48,49). Wojtacha glanced -
over his shoulder, saw Sir Eric about 15 feet behind him, walking forward

9424
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"slumped over", and carrying a cane (R38,40,48,49). Accused never
noticed the cane, presumably because of the underbrush. (£96,100;
Pros.Ex.12). Wojtacha started walking towards accused. ‘hen he was
abreast of him and few feet to his right, he heard Sir Eric say

"just & minute, What are your names?" (R38,49,50). He heard accused
say, "Get back, Fop" and then almost immediately the firing of a

shot (R39,50). Accused had fired with the gun from his hip {Pros.
Ex.11). Sir Eric slumped to the ground face downward at & distance variously
estimated as between eight and A2 feet from accused (R39,49,50; 54,1053
Pros.Ex.11). Fither accused or Wojtacha said "Let us get out of here"
(R39;Pros.Ex.11). The two left rather hastily (Pros.Ex,11).

Accused did not remember the words between him and Sir Eric,
nor did ojtacha see the actual killing, as he was looking at neither
accused nor Sir Eric at the time (R39; Pros.Ex.11). He saw him immedi-
ately afterwards, however (R39,40). There is no evidence that accused
was acquainted with or recognized Sir Eric and he never indicated he
had any fear of him (R106). The ground between sccused and Sir Fric
was nearly level but sloped slightly up tovards Sir Eric (R38,60,84).

On the return trip to the airdrome, VWojtacha was frightened,
but accused was happy, calm, gay and normal (R51). They passed near
an old man walking with a dog. “ojtacha said "There is the old man
walking down the road". Accused's answer was: "I must have missed
him, I should have shot him again" (R40,51; Pros.Ex.1l). As- they
walked along, accused broke off a twig and pushed it into his gun
barrel either to clean or to jam it, ‘hen it snapped, he said "low I
have got my troubles" (R40,51; Pros.Ex,11). The two reached accused's
barracks at 1450 hours, hid the guns under a table in another soldier's
room, visited accused's room for five minutes, and parted cormpany (E40-
41,50), Accused lay on his bunk, calm and smiling (R52). ‘

‘ihen Sir Fric did not return for tea, searches were begun at
about 1700 hours but his body was not found until about midnight. le
. had been dead for many hours, and apparently never moved zfter he was
hit (k12-14, 18-20,26,32,56,59,83,107). An autopsy the next day re-
vealed the bullet had entered his right cheek, shattered the jaw com-
pletely, was deflected downward by two vertebrae in the neck, broke
two ribs and passed out of the body under his left shoulder blade (R25,
26,58,107). 1t was not such a wound as could have been caused by a
spent (slow moving) bullet (R30). The bullet was found covered with
blood next to Sir Eric's skin beneath his undershirt (R57,58,108). It
was the cause of death (R28). There were no powder burns, which in-
dicated that the gun was more than six feet away when the shot was
fired (R29,30). The autopsy also revealed that he had eaten a feal
less than an hour before his death (R27).

On the morning of 4 Decerber 1944, all ren in accused's
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organizetion were ordered to turn in their arms. Accused surrendered
the carbirne orlginally issued *o him, numbered 2036239 and bearing his
name., It had a piece of weed stalk jammed in the barrel (F70-79)

On 5 December accused came up to Wojtacha's table at the mess
hall and told him "Don't say any1h1np. Let them find out for themselves"
(F41). .

The Provost Iarshal learned that accused and Viojtacha had gone
hunting cduring the afternoon in guestion (rRy5). ©On 6 December, he con-
fronted Vojtacha with this evidence and with casts of footsteps made at
the scene of the crime (F43 L4 . Wojtacha was scared and made a full
statement (R45,91). The next morning accused was told he would be
charged with murder and was being warned of his rights when he inter-
rupted to say "I shot him", After careful further warning he made a
complete written confession which was received in evidence (R87,90,91,
93,107,109,110; Pros.Ex,11). Accused was calm, did not appear frightened,
and acted in a normal mamner (190,111). In the confession, his story
coincides exactly with the account herein, although he did state that
at some time during the day before 1300 hours he had drunk about 15
coffee cups of beer.

During the afternocon, Wojtacha and accused voluntarily took
the Provost llarshall and civilian officials over the route they had
followed on 3 December %0 the scene of the shooting. They reenacted
the events preceding the killing,,and the crime itself (R100-103). The

. drum was found with bullet holes in it; emnty shells were picked up
where they sald they shot at the drum and also vhere accused shot at
the cow (R100,110). Accused was calm, co-operative and friendly towards
Vlojtacha (R102).

Subsequently, the accused's carbine and the bullet found on
Sir Eric's body were examined by a ballistics expert, Dr. Henry Smith
Holden, Director of the Home Ofiice Laboratory at Nottingham, England.
After study and comparison with test shots, he was satisfied beyond
reasonasble doubt, that the bullet was fired from accused's carblne,
munber 2036239 (R57,61,67,111-113; Prox.Ex.15).

4. The sccused, after ris rights were fully explained to him,
elected to remain silent (R241,242). ;

The evidence for the defense vas as follows:

Accused's score on the Army General Classification Test was only
67, which placed him among the lower 15 or 20 per cent in his organiza=
tion. He had six convictions by courts-martial (R118).- He once cut off
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the tails of two pet white mice because he thought they would look
cute with bob tails, though he was usually kind to them (R125,127,
142). He once kicked his dog to quiet him, but he was ordinarily
fond of him and careful to provide food and water (R125,1/1). He
was unusually fond of pets (RlAO,lAl). Sometimnes he slept on the
"floor by the fire instead of in his bed, saying it was warmer there
(R125,129,145,148). He was tidy in his room, took pride in his
appearance, and was alweys shining his buttons and polishing his shoes
(R139,1AO). He never sat down to eat at the mess where he worked,
. but always "grabbed a sandwich"(R150). He occasionally stood and
stared into space (R1%1,155,161,168). He once became angry at a
smoking stove and took it from the room (R150), To salvage a pair
of new shoes because he did not like rubber soles, he cut the soles
off, but continued to wear the shoes and did not turn them in to
the supply office (R144,146,160,190,191). He did not go out with
his fellows, or play cards or go with girls (R128,140). He was con-
sidered a normal, happy soldier and was well liked (R127,130,137,
145,156,163), but inclined to be excitable and raise his voice (R159,
1625. Once when he was struck in an argument, he threatened to get
a cleaver for use against his asssilant, but did not (R159). Accused
had 17 tattoo markings on his body (R242,243). He was a good worker
(R168). His service record shows his religion as Protestant (R118),

At 1600 hours on 3 December accused was seen lying awake on
his bed (R142). Later he went to sleep {R130). At gbout 1700 hours
there was a rumor that Sir Eric had been killed. Accused having been
awakened, broke into the conversation about the rumor to say: "Haybe
its a good thing the old bastard is dead" (R143,146,147). Accused
was acting normally and did not appear worried (R143,144). Shortly
. thereafter he went to the home of civilian friends, who had invited
him the day before. There he ate hearily, played the gramaphonse,
whisteled and danced about, and was to all appearances entirely happy.,
He played with the dog, had it "play dead", and played with the cat.
There was nothing unusual in his behavior (R129-124). He left about
2030 hours, and until 2200 hours visited a public house, where he
drank a beer or two and behaved normally. (R134,136). Around 2330
hours he was ordered from the mess hall because he was unkempt in
appearance and slightly drunk (R122,123). The next morning he was
calm and normal (R126,145). The investigating officer testified that
accused was calm and collected, though voluble at the investigatiocn
(R171). In jail, he was happy and cooperative, and apparently gained
sbout 15 pounds (R180). There at the suggestion of his defense coun-
sel he wrote a number of essays. These were introduced in evidence
and reveal incoherency, illiteracy and someviciousness (R188;Def.Fxs.
B-I). While in jail accused was visited by a-Catholic chaplain, and
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convinced him of his Catholia faith., He told the chaplain, however,
*that he had made no statement to the authorities about the shooting
and two weeks later admitted this was a lie (R173-179).

The defensé presented evidence by a farmer that his cow
‘was,in fact, shot in the left leg at some time after 1200 on 3 Decem-
ber and before the next morning ? R184,185).

Major Leo Alexander, Medical Corps, Chief of Psychiatric
Section, 65th General Hospital, examined accused on 2, 4 and 5 January
1945, and diagnosed his condition as:

#(1) Constitutional psychopathic state,
with inadequate and immsture personal-
ity, emotional instability, schizoid -
traeits, and explosive (poorly repressed)

" primative-sadistic agressiveness;severe, N
(2) Mental deficiency, borderline,
mental age nine years., In older psychi-
. atric terminology.....Mentally defective,
homicidal degenerate™ (R195,200).

In this doctor's opinion, the accused knew right from wrong, but was
not impressed with the seriousness of the difference (R200,205). His
ability to adhere to the right was impaired, but not necessarily de-
stroyed (R205,206)., He was not insane (R202 214)}. The average
mental age of the Army is 14 yesrs(R208). A psychopath is a person
who has a defective personality, and "schizoid" means "crazy" (R198).
Accused had crazy tralts, or a split personality partly withdrawn
from reality, but no organic disease of the brain (R198,206). His
condition was due to mental deficiency, and lack of morasl restraint
or inhibitions to restrain his sadistic subconscious emotions (R201,
209 210). Because of heredity and environment, he had little will
or intellect to repress these emotions (R206,210). He fired almost
automatically as suited His emotion at the moment (R202,203).
he had feared punishment he would not have fired (R210). That is
why his ability to adhere to the right was only impaired, not abolished,
and the reason the impulse was not irresistible (R202,205,211; Def., -
Ex.J). His emotion was to kill the squirrel, and the killing urge
which inhibitions did not restrain, was transferred suddenly but not
automatically to the man who interfered with his wishes (R°Ol-203 209~
- 210). The accused secured an emotional gain from the killing, from
flaunting it before the investigating officer, and from his predica-
ment at the trial (R211). He was dangerous, might have killed men,
before, and would probebly do so again if left at large (R204,217).
Drinking liquor would reduce his conscious restraint against subcon-
scious emotions (R201)." He bordered on insanity (R204), but his
;r;m;na})responsibility, though impaired, was not abolished (R202;
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liajor Thomas A& March, Medical Corps, Chief of Neuropsychiatry,
231st Statlon Hospital, examined accused 8 December 1944 and 2 January
1945 (R219,225). His diagnosis of accused's condition was: "Constitu-
tional psychopathic state; inadequate personality asnd schizoid tendencies
* or traits" (R232). In his opinion accused knew right from wrong, and
had the ability, though somewhat impaired, to adhere to the right (R223, .
226,233; Def,Ex.K). His will to adhere to the right was tainted not
with insanity, but by abnormal emotional tendencies (R228,234). Accused's
actions were subject to poor control and faulty judgement, and he had
homicidal tendencies (R223,233; Def.Ex.K).

- Dr, John V, Morris, Medical Superintendent of the Norfolk
County Mental Deficiency Institutions, examined accused on 1 end 3
January 1945 (R235,236). His diagnosis was:s ™Schizophrenia" (R236;Def.
Exs.N,0). In his opinion, the conditton of accused was such that he
might at times be able to distinguish right from wrong, but if he had
an impulse to do something wrong, he would not have enough control or
ressoning power to resist. He was subject to uncontrollable impulses
(R239; Def.Ex.0). In this case, the deceased interfered with accused's
pleasure and he fired the shot on uncontrollable impulse, irrespective
- of consequences to himself or to society (R239,240). Accused is an
anti-soclal type, without regret of the killing, and whose permanent
restraint is necessary (R238,240), His testimony was that the brain
of accused is diseased, and that he suffers from early Schizophrenia
(R240), He did not state whether he considered him "sane" or "insane"
. in those exact words. ' :

5., There are several evidential questions to be considered:

a. The court admitted photographs of the body as discovered
at the site of the homicide and of the renactment of the erime by the
accused and Wojtacha (R66,101-103,110;Pros.Exs.2-7,13,14). The defense
did not object., As to the former, there was no prejudicial inflamma-
tory effect (Seadlund v. United States(CCA 7th 1938§ 97 F. (2nd) 742).
Concerning photographs of reenactments of crimes and accidents to show
a version thereof disputed by the opposing party, the authorities are
in conflict as to admissibility (Ammotation, 27 A.L.R. 913). Some
courts leave the matter within the court's discretion (United Verde
Ext., Mining Co. v. Jordan (CCA 9th 1926) 14 F. (2nd) 304, cert.
denied, 273 U. S. 734, 71 L.Ed. 865 (1926); Sprinkle v. Davis (CCA
4th 1940), 111 F.(2nd$ 925). ‘here such photographs are faithful re-
productions of uncontradicted testimony, as in this .case, they are
clearly admissible: '

"If the photographs * * % portrayed
. conditions as they actually were,
and agbout which there was no dis-
pute, they would be competent®
(Nunnelly v. Muth, 195 Ky. 352, ~
242 8.W. 622, 27 A.L.R. 910 (1922)). B
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be. The testimony of the ballistics expert, due to his illness
at the time of trlal, was introduced by stipulation. Accused by his af-
firmative action in agreeing to the stipulation walved his constitutional
right to be confronted by this witness (Rlll-113, Diaz v, United States,
223 U.S. 442, 450, 56 L,Ed.5)0, 503 (1912); Sullivan v. United States (CCA
8th 1925), 7 F. (2nd) 355, cert. denied, 270 U, S. 648, 70 L.Ed.779 (1926);
CMETO 8451, Skinver).

c., ZEvidence of accused's previous convictions by court-martial,
and of the opinion of a psychiatrist that accused might have killed
people before, were elicited by the defense (R93,118,204; Pros.Ex.1l).
They constitute a part of the Insanity defense, and the error, if any ‘
under such circumstances was self-invited and nonpregudlcial (cM E”O 5584,

Yancy). .

\ .

It is concluded therefore that the questions of evidence
were properly resolved,

6., Murder is the killing of a human being with malice aforethought
and without legal justification or excuse. The malice may exist at the
time the act’'is committed and may consist of knowledge that the act which
causes death will probably cause death. or grievous bodily harm (Mcm,
1928, par.l48a, pp.162-164). The law presumes malice where a deadly
weapon is used in a manner likely to and does in fact cause ddath (1
Wharton's Criminal Law (12th Ed., 1932) sec.426, pp.654-655), and an
intent to kill may be inferred from an act of the accused which mani-
fests a reckless disregard of human 1ife (40 CJS, sec.l4, p.905, sec,
790, PP.943-944). :

The evidence shows without any conflict that accused purposely
ghot the deceased without provocation and in no fear of his own safety. -
His motive was to attack the person who interfered with his pleasure.

The confession, admitted in evidence, coincides with the otherwise full
proof of these facts. The defense sought to avold responsibility for .
the acts confessed, on the ground that the accused was insane, and it is
in this point that lies the only issue in the case.

In effect, the two Armw psychlatrists agreed that accused knew
right from wrong, and that he was sane. The civilian psychiatrist testi-
fied that accused might at times be sble to distinguish right from wrong,
but that he could not adhere to the right and in this instance acted up-
on the uncontrollable ‘impulse of a diseased brain. The Army psychiatrists
were of the contrary opinion and testified that accused had the ability,
though somewhat impaired, to adhere to the right, and that his actions
here involved were not guite automatic.

The test as to mental responsibility under military law is
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whether the accused was "so far free from mental defect, disease, or
derangement as to be able concerning the particular acts charged both
to distinguish right from wrong and to adhere to the right" (lCM, 1928,
par.78s, p.63). -

. In applying this rule, the Board of Review had held that it
is no defense to a charge of sodomy that an accused homosexual had
difficulty in adhering to the right (CM ETO 3717, Farrington). In
the case of a constitutional psychopath who.was accused of rape and -
murder, evidence that he was sane and had the ability to adhere to the
right was held sufficient to sustain conviction, even though he had

+difficulty in so adhering and had only "partial responsibility" (CM-

ETO 5747, Harrison). ~ .

These declsions, binding here, are supported by the rules of,
the civil courts. = Subnormal mentality not constituting legal irres-
ponsibility is no defense to crime (14 Am. Jur., sec.32, pp.788,789;
State v. James, 96 N.J.L.,132,114 At1.553, 16_ALR 1141 (1921); Annota-
tion, 44 ALR 584). "It is the duty of /such/ men who are not insane
or idiotic to.control their evil passions and violent tempers or brutal
ingtincts® (Bast v. Commonwealth, 12/ Ky.747, 99SW 978). For an ac-.
cused to be absolved from responsibility, it is necessary that

"his will, * % % the governing
power of his mind, has been
otherwlse than voluntarily so : -
completely destroyed that his
actions are not subject to it,
but are beyond his control" o .
(Davis v. United States, 165 : '
U. s. 373, 378, 41 L.Ed.750,
754, (18975,.underscoring sup-
. lied). ’ ‘

Moral insanity and irresistible impulses disconnected from true insanity,
are invalid as defenses (1 Wharton's Criminal law (12th Ed.1932), secs.
60-64;pp.84+93} : Annotation 70. AR 659)

In the instant case, there is competent evidence that accused
was sane, and that he could adhere with difficulty to the right. His
" abilit§°to adhere, according to that testimony, was impaired because he
had no moral restraint. A powerful restraint to crime, other than moral,
is fear of punishment. Those same persons whose will power is weakened
to the extent of being without consclence, gonstitute the class who need
the latter restraint most. To fail to punish a murderer, whom the cowrt's .
findings place among that malevolent group who find it hard to do right,
is to encourage and not to deter crime, ”

It i not.for the Board of Review to weigh evidence, and in
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view of the feco;d, it must conclude that the court properly found .
on the competent evidence adduced, that the accused was legally sane.

.. 7. The charge'éheet shows that accused is 27 years eight months
of age and was inducted 13 August 1942 at Pittsburgh, Pennsylvania, to
serve  for the duration of the war and six months.

8. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to -

' support the findings of guilty and the sentence,

9. The penalty for murder is death or life 1mprisonment, as the
court-martial may direct (A7 92),

% Qﬂ. /Hé Judge Adyocate

/ Z 4\%1’ Judge Advocate
‘ %/—/4/ Z . M‘;} Judge Advocate .
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1st Ind. ,

War Department, Branch Office of The Judge Advocate Genersl with the
European Theater of Operations. 9@ APR 1945 = T0: Commanding
General, European Theater of Operations, APO 887, U, S, Army.~

1. In the case of Private GEORGE E. SMITH, JR. (33283266),
784th Bombardment Squadron, 466th Bombardment Group (H), attention
is invited to the foregoing holding by the Board of Review that the
record of trial is legally sufficient to support the findings of
gullty and the sentence, which holding is hereby approved. Under
the provisions of Article of War 50}, you now have authority to order
execution of the sentence.

2. Yhen coples of the published order are forwarded to this
office, they should be accompanied by the foregoing holding, this
indorsement, and the record of trial which is delivered to you here=-
with., The file mumber of the record in this office is Cii ETO 9424.
For convenience of reference, please place that mumber in brackets
at the end of the order: (Cl ETO 9424). . .

3. Should the sentence as impased:by the court and confirmed
by you be carried into execution,. £ is requegted that a full copy
of the proceedings be forwardegk 6 this office”dn order that-its
files may be complete, \;? L -

Cad v
1 \\ N "‘i’:x

. 5 PN
f S A e
& %/ ZE{éL:ﬁ

E. C. McNETL,
Brigadier General, United States Army,
Assistant Judge Advocate Ceneral,

N

( sentence ordered ezecuted, GCMO 128, ETO, 1 “Qy 19454)
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Branch Office of The Judge Advocate General
with the
Zuropean Theater of Operations .

LPO 887

BOARD OF RGVIZ7 NO. 2 . '
2 6 MAY 1945
CM ZTO 9461 :

' BRITTANY BASE SECTION (successor .
of LOIRE SECTION), CGUUNICATIONS
ZONS, EUROPZAN THEATER OF CPERATIONS

UNITED "STATES
Ve
Private First Class LENARD

BRYANT (34552389), 3117th
Quartermaster Service Company

Trial by GCM, convened at Le Mans,
France, 14 October 1944, Sentence:
Dishonorable discharge, total far-
feitures and confinement at hard
labor for life., United States Peni-
tentiary, lLewisburg, Pennsylvania.

N Nl et Nl e NV e S e Nt

HOLDING by BOARD OF RZVIZW NO, 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

l. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of Ware

Specification: In that Private First Class Lenard
Bryant, 3117th Quartermaster Service Company,
did at or rear a spot on National Highway 157
about 15 Kilometers toward Bouloire from
LeMans, France, on or about 28 September 1944
forcibly and feloniously, against her will,
have carnal knowledge of Madame Eliane Scalvino,

He pleaded not guilty and, three-fourths of the members of the court
présent when the vote was taken concurring, was found guilty of the
Charge and Specification. No evidence of previous convictions was
introduceds Three=fourths of the members of the court present at the
time the vote was taken concurring, he was sentenced to be dishonorably
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discharged the service, to forfeit all pay and allowances due or to
become due and to be confined at hard labor, at such place as the re-
viewing authority may direct, for the term of his matural life. The
reviewing authority approved the sentence, designated the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of con-
finement and forwarded the record of trial for action pursuant to
Article of War 50%.

3+ The evidence for the prosecution as related by the 32-year-
old prosecutrix shows that at five pm on 28 September 1944, she was
proceeding along the road towards her residence at Bouloire when she
was thrown in a ditch by accused and then dragged into the nearby
woods (R6). As she was shouting for help accused prevented her from
cerying by putting his fingers upon her mouth. He held her very tightly
around her mouth, She could not breathe freely., Her neck was sore
for two days (R6,17). ‘hen accused approached her she called "help,
help" several times (R6). She struggled, losing an earring, and her
skirt was tarn on the left side (R6). Accused was drunk. (R15),

Accused was accompanied by two others, a black negro and a
mulatto, but otherwise the road was deserted (R6). She was dragged
about 50 meters into the woods by the three soldiers, and by gestures
made to understand .that she was to lay on the ground (R7). Accused
produced a knife (Pros. Zx.,1l) from his pocket, placed the fingers of
his left hand on the blade of the closed knife and frightened prose-
cutrix into compliance with his desires (R6,7). Accused returned the
knife to his pocket long enough to get on top of her when his turn.
came, and at one point he knelt before her and again took the lknife
out of his pocket. She was Mafraid for my life" and snatched the
knife out of his hande When accused got on top of her he unbuttoned
his trouser flap and penetrated her vagina with his penis (R8,10),
She yielded only because she was afraid of being killed (R15).

¥hen they were all finished prosecutrix ran to the road
where she met a civilian motorcyclist (R9), In her hand she carried
her panties, two shoes, a harmonica and the knife (R10)s The motor-
cyclist directed her to a motorcycle military policeman stopped about
10 meters from thems She apprised him of -her difficulty by gestures armd
he unsuccessfully attempted to get the three soldiers’out of the woods,
Assistance was received from a second motorcycle military policeman,
who entered the woods armed with a revolver and brought one soldier
out (R10,18,23), who was identified as the accused (R19,23).

On cross-examination, she testified she was pushed into the
woods by accused and his friends, one holding her on each side, and

one walking behind her (R14). She was roughly treated from the
beginning, feared for her life and so yielded to their desires (R1lL4),
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lying down as directed as she was afraid of being killed or choked (R15).
She was in the woods about an hour and a half with the three soldiers
about 50 meters from the road but did not cry for help or attempt to
escape earlier for fear of being killed or choked (R15). She denied
positively that any money was offered to or accepted by her (R78,79).

A military policeman, who had stopped his motorcycle on
this highway in order to eat his supper, testified he heard a woman
crying in the woods (R18) and stood up and saw a woman come running
from about 30 yards back in the woods. She ran towards a pascing
civilian, who directed her to him, Her face was marked and swollen
on the right side (R18,23); she was crying, nervous and hysterlcal
and he had to support her to keep her from falling to the ground (R19,23).
Another military policeman, who actually went into the woods after the
accused, corroborated the testimony of the preceding witness (R23),
adding that at the time he first saw accused the fly of his trousers
was unbuttoned (R23)., He identified the prosecutrix as the hysterical
woman (R23), saw the other military policeman supporting her at the time
of this occurrence (R25), and he took accused and her to military police
headquarters in Le Mans (R23).

An American Army doctor, who examined the prosecutrix several
hours after the alleged rape, found her extremely nervous and upset.
There were several rather short, broad, shallow scratches about the
level of the nose on her right cheek, several fresh bruises on the
lateral aspects of both hips amd two or three very superficial, ex-
tremely narrow scratch marks on the anterior surface of both thighs,
Examination of the genitalia revealed neither external or internal
violence, There was considerable tenderness of the constrictor muscles
of the vagina, lMicroscopic examination of the vaginal contents did
not disclose the presence of any spermatozoa (R27). It was impossible
for him to state whether prosecutrix had recently engaged in sexual
intercourse (R27,28).

After an agent of the Criminal Investigation Division
testified as to its woluntary. nature (R32), a confession signed by
the accused was received in evidence over objection by defense
counsel (R63,6L4, Pros., Ex.2). The accused testified that the CID
agent "Jarred me with his pistol'" - "He punched me" and said "!'I am
tired of hearing you lying ™, then he hit me again, hit me in the :
stomach with his fist® (RABS These charges by accused are cate=
gorically denied by the agent, who took the disputed statement from
accused, and by another agent who was present at the time (R52-61).

In this statement accused relates that he grabbed the girl by one arm;
she struggled, attempting to get away; he and two others pulled her
towards the wods and they fell into a ditch; they picked her up from
the ground, and pulled her towards the woods near the highway; when
they reached the woods he and his two companions had sexual intercourse
with her. :
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Le After his rlghts were fully explained to him, accused
elected to be sworn and testified in his own behalf. He related
that on the afternoon in question he and two companions were drinking
cognac and cider when the prosecutrix happened along (R66,67). He
asked her to engage in sexual intercourse at the same time showing
her 100 francs (R67,68). He caught her by the hand and they went
about 50 yards into the woods, where he gave her the 100 francs
which she accepted, and he proceeded to have intercourse with her
(R68), He wasn't successful in this first attempt and after a short
while he again covered the prosecutrix and engaged in the act (R68,69).
By representing that she had to urinate, the woman got away and ran
Mhollering" to the road (R69). Some time after this a military
policeman apprelanded him in the woods and took him' to military
police headquarters (R69).

] A medical officer, called by the defense, testified that
a blood alcohol determination test performed on accused about 2000
hours; 28 September, showed a result of 3.7 milligrams per cc,

He further testified that a level of 3,7 indicates intoxication
by well recognized medical criterions; the standard ordinarily ac-
cepted being 1.5 milligrams per cc. (R77).

5« The evidence established by the testimony of the victim,
the admissions of accused and in the confession accused made to
the CID agent, beyonddubt the first element of the crime of rape,
viz., carnal knowledge of Madame Scalvino by the accused (CM ETO
3933 Ferguson and Rorie).

If accused accomplished the act of intercourse by force,
and without the consent of the prosecutrix the crime of rape is
complete, The prosecutrix testified she yielded to accused be-
cause he threatened her with a knife, maltreated her generally
and she was '"much afrald for my life', This is in part corroborated
by the confession of accused in vhich he stated he grabbed the girl
by one armj she tried to get away and did put up a struggle; he and
two others pulled her towards the woods and they fell into a ditch
in the process, ‘Further support for the victim's version of the

_inciden. is found in the evidence of her prompt complaint to the
military policeman, the testimony of two members of the military
pelice and an Army doctar as to her hysterical condition immediately
after the acts tomplained of, and the presence of bruises and
scratches on her person, . )

‘ Opposed to the foregoing is accused!s sworn testimony at .
the trial in which he relates a story of assignation for a monetary
concideration, There was, therefore, presented an issue of fact to .
be considered and determined by the court. By its findings the
court has resolved this issue against accused and the Board of Review
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is of the opinion there is competent, substantial evidence to support
the court's findings. Inasmuch as it was within the exclusive
province of the court to determine this issue of fact, it will not

be disturbed by this Board upon appellate review (CM ETO L4194, Scott).

The sharp conflict between the evidence of the prosecution
and that of the accused with respect to securihg his confession also
presented an issue of fact as to its voluntary. character, Inasmuch
as the validity of the confession is supported by very substantial
evidence in the record, the ruling of the law member admitting it in
evidence will not be disturbed (Ci 270 4055, Ackerman).

When accused's rights as a witness had beerr explained to
h:’un, the law member inquired if there were any questions by either
of the colored members of the courts 1In response thereto a meuber
-of the court volunteered his professional opinion (professional
psychologist) as to accused's mental capability to understand his
rights under Article of War 24 (R36). This was irregular, but if
it was at all harmful, the prosecution and not accused was prejudiced.

. 6. The charge sheet shows that accused is 2 years and one
month of age and was inducted 29 Cctober 1942 at Fort Bennett,
Georgia., No prior service is shown.

7. The court was legally constituted and had jwisdiction of
the person and offense, No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence,

8, The penalty for rape is death or life imprisonment as the
court-martial may diregt (AW 92)s Confinement in a penitentiary is
authorized upon conviction of rape by Article of War 42 and sections
278 and 330, Federal Criminal Code (18 USCA 457,567)e The designation
of the United States Penitentiary, Lewisburg, Pennsylvania as the
place of confinement is proper (Cir.229, WD, 8 June 1944, sec.II,

pars.1p(4), 3b).
MMM évﬂ L~>  Judge Advocate
mw Judge Advocate

OM A w, .0144 Judge Advocate
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Branch Office of The Judge Advocate General

with the !
European Theater of Operations

APO 887
BOARD OF REVIEW KO, 1 1 6 JUN ]q45 -
CM ETO 9467
UNITED STATES ) CHANNEL BASE SECTION, -

) COMMUNICATIONS ZONE, EUROPEAN
Ve ; THEATER OF OPERATIONS

Private First Class MAURICE ) Trial by GCM, convened at Rouen,

- Do ROBY (32319390), 433rd ) Seine Inferieure, France, 2 March
Ordnance Motor Vehicle Assembly ) 1945, Sentences, Dishonorable dis-
Company (Portable) ) charge, total forfeitures and con=

: ) finement at hard labor for life,
) United States Penitentiary,
) Lewisburg, Pennsylvania,

HOLDING by BOARD OF REVIEW NO, 1
RITER, BURROW and STEVENS, Judge Advocates

l. The record of trial in the case of the scldier named above ha.s
been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specification:
CHARGEs Violation of the 92nd Article of War,

Specifications: ~ In that Private First Class Maurice
D. Roby, 433rd Ordnance Motor Vehicle Assembly
Company (Portable) did, at Post No, 1, Depot
0-652, Rouen, France, on or sbout 0005 hours,

22 Decémber, 1944, with malice aforethought,
willfully, deliberately, feloniously, unlawfully,
and with premeditation kill one Private Thomsas
F. Kirkpatrick, a humsn being by shooting him
with a carbine,

He pleaded not guilty and, all of the members of the court present at -
the time the vote was taken concurring, was found guilty of the Charge
and Specification. No evidence of previous convictions was introduced,
All of the members of the court present at the time the vote was tsken

-1-
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concurring, he was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due, and to be cone
fined at hard labor, at such place as the reviewing authority may direct,
for the term of his natural life. The reviewing authomty approved the
sentence, deslgnated the United States Penitentiary, Lewisburg,
Pernnsylvania, as the place of confinement, and forwarded the record of
trial for action under Article of War 50k,

3+ Prosecution's evidence, without contradiction showed that accused
shot and killed Private Thomas F. Kirkpatrick at Depot 0=652 Rouen,. :
France sbout 0005 hours on 22 December 1944, Accused, as a witness on

his omn behalf, admitted the homicide and that he was the responsible

‘agent therefor (R26,27),"

@ Accused and deceased were, on the date aforesaid, members
of the permanent guard of Depot 0-652, Accused was actually on duty at
Post No, 1 - the entrance gate of the installation - having relieved
deceased from gusrd duty about two hours previously. Deceased had
been absent from the station and returned a few minutes prior to the
homicide, Accused and deceased engaged in a verbal dispute as to the
form of entry to be placed in the guard book with respect to a motor
vehicle which had come to the gate of the depot camp but had not entered
it., They stood at the end of a wooden platform near the guardhouse
(R11,14,15), In the course of the conversation between the two soldiers,
accused exclaimed: . °

"I'11 show you who is guard (R7)"I'm on guard
and I*11 do as I please" (R11),

Prosecution's witness, Private Francis X, Siebert described ensuing events
thuss

® % # % Kirkpatrick ﬁeceasey started to walk
towards the guardhouse, about that time Roby
accused/ backed of sbout eight feet from the
guardhouse, and when he started to count, he
said, 'When I count three you better be gone!
* % % At the count of one, he 81id the bolt
of the cerbine and put a round in the chamber,
Two, he brought the rifle dowmm and aimed it
at Kirkpatrick, and at three he fired"(R12),

"At the time when Priyate Roby made the state-
ment, /the two men werﬁ about two feet apart,
And as soon as Private Roby made the statement,
he started to back off, and when he did, he

was sbout eight feet from where Kirkpatrick

was standing * * % when Roby made the remark

he would count, Kirkpatrick turred arowmd and
started to walk towards -- it wasn't a complete

LR IAL 9457
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about face, because the move made more or

less a right face to walk toward the entrance
of the guardhouse when Roby backed off toward
the middle of the road and Kirkpatrick started
to walk to the guerdhouse while Roby counted®
(R17), , '

When the shot was fired Eirkpatrick was walking away from Roby toward
the guerdhouse (R17). As deceased fell, Private Armand D, Gerard
endeavored to grab him but accused shouted "Leave him alone®, De=
ceased moaned and moved slightly and then was guiet (R7), Gerard
corroborated Siebertts testimony in principal part (R7,9,10).

The bullet entered decessedfs body on its left side, passed
through the sixth rib and lodged in the pulmonary artery from where it
was removed (R23; Pros.Fx,l)s He died as a result of .

"hemorrhage following multiple perforations
of the vacular system by gun shot, Death
mst have been almost immediate, consider-
ing the large vessels involved" (Pros Ex.1).

Neither accused nor deceased was under the influence of alcohol or
drvgs at the time of the homicide (R11,18,23),

Le Acc\used, as a witness on his own behalf, described the events
of the homicide as followss '

"He called me a cock-sucker, and we were swear-
ing back and forth ‘at one another, And he was .
pushing me backwards,
* C* *
Kirkpatrick was fairly high when he was doing
his arguing with me, He was not in a jovial

- mood, but pretty antagonistic" (R26,27§ .

He further asserted that he did not intend to fire; that he never com-
pleted the Mcount of three™; that "the gun had gone off the meanwhile®;
that he manipulated the bolt of his carbine and placed a shell in the
chamber merely "to scare® deceassed and denied he leveled the gun at
him, but declared he held it at port arms with his hands grasping it
parallel to his waist (R28),~

Technician Fourth Grade Francis J. S. Konleczny of accusedfs.
organization testified that while he was in bed about 75 to 100 yards
from the guardhouse on the night of 21-22 December 1944, he heard
"the count given of One - Two, and a shot fired" (R24,25).

5¢ The circumstances surrounding the homicide present two questions
for considerations (&) whether accused killed decessed in self~defense,

CONTIDENTIAL
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and if not (b) whether the killing was under such circumstances as to

.. reduce the degree of homicide from murder to voluntary msnslaughter,

- The court resolved all conflicts in the evidence agaminst accused. The
Board of Review will examine the record of trial to determine if the
court!s findings are supportsd by competent, substantial evidence (CM

-ETO 895, Dgvis, et alr CM ETO 9194, Presberry)e

a‘. The rule of law controlling the instant situation is
stated thuat . .

Lt "To excuse a killing on the ground of self-
, defense upon a sudden affray the killing

must have been belleved on reasonshle jrounds
"by the person doing the killing to be necessary
to save his life or the lives of those whon
he was then bound to protect or to prevent
great bodily harm to himself or them, The danger
mst be belleved on reascnable grounds to be
imminent, and no necessity will exist until the
person, if not in hls own house, has retreated
as far as he safely can. To avail himself of
the right of self-defense the person doing the
killing must not have been the aggressor and
intentlonally provoked the difficulty; but.
if after provoking the fight he withdraws in
good faith and his adversary follows and renews
the fight, the latter becomes the aggressor"
(mu’ 1928, par, 148&, P.163).

A mere casual reading of the record of trial will convince any reasonably-
minded person that accused and deceased were engaged in no "sudden affray",
At most it was an exchange of profanity and obscene epithets, Deceased
was unarmed; accused was armed, Accused threatened deceased with violence
and supported his threat by allowing deceased "ths count of three™ within -
which time to leave, Deaeassd then commenced his retreat and with his
back partly turned to accused received the fatal wound in his left side,
Under these circumstances, there were no reasonable grounds for accused
to believe that it was necessary for him to kill deceysed in order to .
save his om life or protect himself from great bodily harm, The theory

" of selfe=defense was a fictitious ons and of no lega.l merit (CM ETO

9194, Presberry, supra)e

-

b, Nelther accused nor deceased was mtoﬁcated. The quarrel
involved no dispute of importance, and it was not a violent one, As
stated above, it was an exehs.nge of profans and obscene epithets,

"At comnon law mere ln.nguaga, ‘however aggravating,

abusive, opprobrious, or indecent, it is not re-
garded as sufficient provocation to arouss e

o nnTIAL
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governsble pasgion which will reduce a homicide
from murder to manalaughter® (26 Am, Jur. sec.29,
P«175; CLs 4O CJS, mec.87, p.,950; ICM, 1928, par.
149;, §.166- CM ETO 2899, Reeyas; CM £TO 6229,

Accused acted deliberately, first by warning deceased and then by
Ycount of three® fixing a time linit for deceased!s departure. Deceased
acted upon the ultimatum and commenced his retreat, When his back was
partly turned to accused the latter shot him, Accusedts actions in
themselves furnished proof of cold-blooded, cruel deliberation and
factual malice, The dividing line between murder and manslaughter in
military jurisprudence is well demonstrated in CM ETO 10338, Lgmb,
wherein the following is quoted with approvals

®Manslaughter is distinguished from murder
by the abeence of deliberation and malice
aforethought” (1 Whartonfs Cpiminal Law
12th Ed., s6c.423, p.640; 20 Fim.Jur 1899,

The inatant case demonstrates clearly the presence of factual malice -
the badge of the mmdersr - in a positive, decisive manmer, This homi-
cide was manifestly murder; not manslaughter (CM ETO 6682, Fragler;

CM ETO 7315, _mgm; CM ETO 11178, Ortix).

* 6o The chargo sheet shows that actused-is 34 years 10 months of *
age and was inducted 20 April 1942 at Fort Jay, New York, to servs for
the duration of the war plus six months.- He had no prior service,

7« The court was legally constituted and had jurisdiction of the
person and the offense, No errors injuriously affecting the substantial
rights of accused were committed during the trisl, The Board of Review
is of the opinion that the record of trial is legally sufficlent to
support the findings of guilty and the sentence.

8, The penalty for murder is death or life inpriaonment as the
court-martial may direct (AW 92), Confinement in a penitentiary is
authorized upon conviction of murder by Article of War 42 and sections
275 and 330, Federal Criminal Code (18 USCA 454,567). The designation
of the United States Penitentiary, Lewisburg, Pernsylvania, as the ,
place of confinement is proper (CirdR2p, }D, 8 June 1944, sec.II, pars.
1b(4), 3b)e

Judge Advocate

W Judgo Advocate
@%/&Z @ ){ Judgo Addvocate
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Bransh Office Qt The Judge Advocats Gcn.rnl

with the
.Buropesn Theater of Oporations
' APO 687 _
- BOAED OF RSVIEW no. ’3. ‘ : 16 JUN 1945

, Ck BTC 9468 -

UNITELED ETATES ADVAKCE SECTICH, RUIICLTIG!ﬁ
- S ' Z0NE, EZUROPZAR &zsaxsa or

. v. orzxlrions., .

Private PRESTOR (QWERS Trial by GCH, convensd at L&o;c,

(34223711), 3544th Quarter= Belgium, 10 February 1945,

master Trnck Company (Trange S¢ntcncot To be hanged by thc

portation Corp-). , neeck nntil dead,

}
)
)
)
)
)

. ROLDING by BOARD OF REVIEW BO. 3 '
SLEEPEB SHERKAN and DEVEY, Judge Advocutol

1. The reecord of trisl in the case of the moldier
named adbove has been examined by the Board of Heview and
the Board submits this, its holding, to the Assiatant
Judge Advocate Gcnoral in charge of the Braneh Office of
The Judge Advooato General with thc Luropean Theater of
: Oporationt.

o 2. Auens-d was tricd upon tho follo-ing Charge -nd
,8poc1t1eationz

CﬂARGEl Violation of the 92nd Article ot war,

8poc1t1eationl In that Privste Prolton‘
. Cwens, 3544th Quartermaster Truck.
Company (7C),‘d1d, at or near Cour-
celles, Belglua on ‘or about 13 January .
1345, with n:licn aforethought, wille.
rully deliberately, feloniously
lawfully and with premeditation 1111
ocne Private Jagod E, Jones, a husan -
bcing, by shootin; hil vlth a gun,

jGONF'\DENW\h - ot 9468
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He rleaded not gullty end, all of the members of the court
present at the tine the vots was taken concurring, was
found guilty of the Chsarge and Specificstion, Evidcnco

was introduced of one previous conviction by summary

sourt for wrongfully and knowinfly'nning gasoline to

‘make fire in violaticn of Article of War 96. All members

of the sourt present at the tirze thevots was taken con-
curring, he was sentenced to . be hanged by the neek until
dead, *ho reviewing authority, the Comzanding General,
Advance Section, Comzmunications Zonse, Eurcpean Theater

of Cperaticns, approved the sentence and forwarded the
, reecord of trial for action under Article of dar 48, The
econfiraing authority, the Cosmxanding Cenaral, European
Theater of Operations, eonfirmed the sentence snd withheld .
the order direating execution thereof pursuant to the pro- -
visions of Article of War 503, ‘ ' -

3 Tho evidence for the prosecution was as roliovun

C About noon cnt 13 January 1945 secused &nd other
soldisrs were shootin% dice in ons of the squad roonms of
the 4129th Cuarterzester Service Company at Courcelles,
Belgium (16,19,23). An argucent arose over & certain

bet which by agresmsnt was referred to Private Jacod E,
Jones, a wmerber of accused's company, for settlement (R19-
20). His decision offended accused who "said scmething
abecut fighting end jumped up". As he did so Jones hit
him and a fist fight between them lasted about two minntes
befcre they wera sepzrated by others present (K6,14,19,20,

, "Accused was bleeding from the mouth or left side
-of his face, described as "very bedly" by one witness and
"iust ‘a lit&lo' by another, ard. carried s big swollen mark
over one eye (R11,14,24,31,36),  Jonss got the detter of
the exchangs of blows (520, and was a 1ittlo larger thad -
agccused and more muscular (R231-24), Ths ztate of accused's
feelings immedistely after the short fight was variously
descridbed by witnesses as "ruffled" (140), "must have dbeen
red" (R15), "more or less excited dy the injustice done to
him" (H40), "I never saw him in a rage 1ikse that dbefore"
.and "mad enough to kill him" (R12), Aecused pleked up
& model 1903 army rifle, which was foroibly taken from
him by Privctes First Cin:s Coosr B, Lewils and Frank
Nckinney, members of his company, &nd 2 half minute (333)
thereafter, he walked to ar ndjoining.rcou and obtaine
a carbine, of which he was disarzed by Lewis after a .


http:pur1u.an
http:a1nte.c.ce

-4

(51)

struzgle in both roocms (K7 14,20—21,32534,37). . Hie then
sat on his bed and 2ai4, n} don't care®, adding, *1'm
gonna k111 that 'mother fucker'* (R8,17). Lewis was
“disgusted® and told doth men they ought to be ashamsd
. of themselves (RE,16), Jones esked, "Are you going to
oat, Lewis?" The latter replied, "Yeah", and the two
won{.dopn to the mess hall together, the meas hall snd .
the kitchen consisting of two separate rooums downstairs
- (R8y21,34), -

‘ About & minute after they left accused.got up
and went to his duffle bag, secured a clip-of ammunition
and put 1t in his pocket €R30). He returned to sit again
on his bed for sbout a half minute (i22) to detween two
and three ainutes (x26,30), then .agzain got up and obtained
his rifle., As Private Henry Taylor, of the sime company
ag accused, observed this move, he hollered to Xekinney,
"Don't let him put the olip 4in 1t*, Mciinney started
toward accdugsed and then backed away as the latter shoved
a ¢lip into the weapon (R22), HRegarding this ineident

. Yekrinney testifidds o S _ ’
®*WYhen he gets up the second time and
gets his rifle &nd puts a olip in thers,

. he put the gun on mej 30 I Just back up

"~ off of there" , .

and continued down the stairs and sald, “No shooting, boy".:

Accused said, "Don't get rough®, A4s kKckinney roachea the’

mess hall in sdvance of accused, he suid, "Jones, Jiggs

look cut® (R30). Accussd was welking pretty fast and ala

nct appear excited. Melinney went on cutside (331)"&;

: Kesnwhile, Jones and Lewis were in the kitchen .
and had been in the wess hall *just long enough for us to
walk downstalire and walk up to the table and ask if they
had snything tc eat - about a minute and a half or two
zinutes” when Lewis, hesrirg someone shout, "Look cut!
Don't shoot that bey!™ (R9,10 15&1?,35,38), broke into

‘"a ran &nd "rot behind the oiior &3 he saw accused coming
in the door hclding a earbine at high port., Jones "ran

~ tovards the gaa cans" which were lined up deside the wall,
but had “no way out® (%39), Lewis heard a shot and saw
Jones on the floor where he also saw blood (R9-10,11,15,
18|2?,38). . - ’ ’

L .
GLFITTM 3 -

9468


http:ob1trT.ed

(52)

' Gtaff Sergeent Willlem C, Hague, 4155th (uarter-
xaster Service Company, testified that he was in the ness
hall st the tizme of accused's entrance (k37) and got on .
the floor as the latter came across the room, pulling the
bolt of his carbine so that "one round fell out &nd another
one went in®" (R39). Accused was vary cool and "a little
more composed. Upstairs he was ruffled" (K40f. - Jones

- 4ropped his mess gear and ran towards accused who shot
hia as he held the carbine at his hip (#39). Accused then
went out the door and surrendsred his weapon to another
soldier (i16). - ' : .

, An autopsy waes performad on the body of Jones on
15 Jenuary 1945, which revealed that he had received a
-fatal bullet wocund, the bullet entering his left chast
and coming out through ths lowsr left back, Ko powder
burns were apparent (K4l), The projectile tors the apex
of the left ventricle of the heart causing death (a;zg., -

4, " After being advised of his rights (R42), accused
elected to make an unswora statement, in effeet, that on
13 January 1945 he was on his knee shcoting craps. Jones
struck him and knocied him on the carpet, 3Bloocd on hig
field jackét cama froam his lips, His eye wis swelled up
so he couldn’t ses (R43), L -

5. The svidenee in this canc leaves no reasonadle
doubt that when accused fired his rifle at Jones, he di4
- 80 with the intenticn of killing or causing him grisvous
bodily harm, or with the knowledge that one or the cther
of sueh consequences wculd probably flew from his sst. .
This intent or knewledge, aven in the absence of premedi-
tation, 1s sufficient to supply the "maliee aforethought®
{c niradsto; ez:i:;fion otlnagdor ungcr.lrtigil)gt W;r 92

C¥ ETO 5749, § MCN, 19208, par,1403, p.1631), unless
the killing was eonnittc& in tﬁc hest of sudden passion
caused by adequate provosaticn, In sush case, it would
constitute voluntary manslaughter rather than aurder
(Rﬁ, 192 ’ 9"01‘5!t 99.163-163), _ o R

, - 1t was the funeticn 228 duty of the court.and
the reviewing and confirming asuthorities to weight the
evidence, and deterzine vhethar pagsion under sdequate :
prcvocation not cooled by the pasasing of time reduced the
erime from murder to maaslasughtsr. Its finding of eithar

9468
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.

the groator ‘or the lesser offentze, on the fuotn heroin,
would be legal and appto riate %%giggggg

162 v.5. 313, 40 L,Bd, 9 Os CM-E ﬁhi .
the Bosrd of heview in a proper case ' not be hcaltant
in holding thera is no substantial evidanco of malice

(c: ETO 82, ¥ckengiej Ci ETO 10338, Lamb), the deliberate~
ness of this crire after the quarrel had baon broken off
and accused disarczed, first of a rifle and then a carbine,
precludes distnrbing the tindings upon appellate review
éLCb, 1928, par.l4&a, p.l44, and par.l26s, p.1363 Cx £TO
62, z;;;igz and casos therein cited).

‘ 6. The charge sheet shows that aecuaod is 27 years
&nd four months of age., He was inducted 15 June 1942 to
. serve for the duration of the war pluatlx nonthx. He had

no prior service.r v

7. The court was legally constituted and had juris-
dicttn of the persocn and offensa, Lo errors injuriocusly
affecting the substantial rights of accused were comzitted
during the trial., The Boiard of Review is of the eopinion
, that the record of trial is lezally sufficient to oupport

the find{ngs of guilty and the sentence.

8. The penalty for surder is death or lifc 1lprisen--
gent as the court-martial. - may direct (A% 92), .

JudgeAdvocate:
[ . ‘ .
_MALCOLM C. SHIRYAN  Juage Advoeate

L 7/

B. H. DEWE

Judge Adveocats
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' . 1ﬂt xﬁﬁo a
Yar De artment, Eran@h vffice of The :ndg. Advogste Ceneral
»ith the EBuropesn Thester of Cperaticns. - 16-JUN 1045

201 Comsunding Canaral, ,nrepcan Theater ct ﬁparntlean,
iPQ 88?’ Ve §o Arny.

. 1. In the case of Private PRULTGH UFLES (34223711)
- "3544th ivarterxaster Truck Compsny (Transportaticn Cerp:s
- attenticn 12 1nvited to ine foregoling naldlnf
- Bosrd of Review that ihes rocord of trial is egally
-sufficlent to suppert the findinga of guilty snd the
- gsentence, which holding 1s hereby approved., Under the
. provisions of article of ¥ar 504, you nau have authority
to order n:ceutibn ef thc scntenaa.-

’ 2. The clrcumst&ncas ot this casc feollow the petteran
of a ¥1lling by accuszed ghortly sfiter his quarrel with
deceassd whicn spoears in such eares ap Ci LIC 6652y
E;;;ig;, Ci &%Tv 1042, Cpy, and CY 5T0. 3160,_22;;35, *tn -
each of which necuaea received 8 1ife sentence, - Hecause

of these cases, the past feir record of serviecs of this
acsused,end all the eircazstances surrounding kis cttens-,
ccmnuta‘ton would nct be inapproprznto. '

_ 3+ Fhen. copios of the pudlished order sre rorUtrdod
to this office, they should -be seccapanied by the torcscln;
‘holding, this rdorsesent und the record of trial, whieh
‘43 delivered to you herewith. The file mumder of the
rseord in this office 18 Ci LT0 9468, For convenience
of refarsnce, plesise place that number 1a brackota at ths
cad of the ordora (ca BTU 94(8), ,

: 4, Bhoulc tha snatonco 'Y ] 1uposad by tho court. bc
: carr&nd into execution, it is reguested that a eomplate.
- eopy of the procauairas b furnished thi: o:tzcc 1n ardcr

.that ltu tilcs say bo eo leto. ' .

CE (c, M;NEJ:Z
/ 3/. L HedRIL /

Brigadiyr Gensral, United Statun Arur
. Assistant Jndga Advesate Oensral

( Sentence confirmed but after reconsideration commited to dishonorable
discharge, total forfeitures and confinement for life, Pursuant to
par. 87b, MCM 1928 so much of previous action dated 3 April 1945 as
inconsistent with this action recalled. Sentence as commted ordered
exscuted, GCXO 500, ETO, 23 Oct 1945), '
| 568
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Branch Office of The Judge Advocate General

with the :
Buropean Theater of. Operations
APO 887 »
BOARD OF RBVIEW NO. 2 25100 1945
Cii ETO 9469
UNITED STATES g 351H INFANTRY DIVISION
V. )  ©rial by GCH, corvened at Sus-
: . ) terseel, Germany, 15 February
- Private ROBERT D. 4LVAREZ ) 1945, Sentence: Dishonorzble
(29554011), Company F, ) discharge, totzl forfeitures,
137th Infantry ) and confinement at hard labor
A ) for 1ife. United States Peni-
) tentiary, Lewisburg, Pennsyl-
) vania, .

HOLDING by BOARD OF REVIEW NO, 2 .
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1. The record of trial in the case of the soldier
named above has been examined by the Board of Heview and
the Board submits this, its holding, to the Assistant
Judge Advocate General in charge of the Branch Office
of The Judge Advocate General with the European Theater
of Operations.

2. Accused was tried upon the following Charge and
specifications:

CHARGE: Violationd the 58th Articls of War.

Specification 1: In that Private Robert D.
Alvarez, Company "r¥", 137th Infantry did,
in the viecinity of Benney, France on or
about 11 September 1944, desert the ser-
vice of the United States by absenting
himself without proper leave from his
organization, with intent to avoid hazard-
ous duty, to wit: combat with the enenmy,
and did remain absent,in desertion until

T sk
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he returned to his organization on or about
23 December 1944, S .

Specification 2: (Disapproved by confipming authority)

He pleaded not guilty and all members of the court present
at the time the vote was taken concurring, was found guilty
of the Charge apd specifications. Evidence was introduced .
of one previous conviction by speeial court-martial for :
absence without leave for ten days in violation of Article
of War 61, 411 members of the court present at the time

the vote was taken concurring, he was sentenced to be shot
to death with musketry. The reviewing authority, the Com-
manding General, 35th Infantry Division, approved the sen-
tence and forwarded the record of trial for action under
Article of War 50% /AW 48/. The confirming authority, the
Commanding General, European Theater of Operations, dis--
approved the findirg of guilty of Specificdtion 2 of the .
Charge, He confirmed the sentence, but due to unusual
circumstances in the case, commuteé It to dishonorable dis-
charge from the service, forfeiture of all qpay and allow-
ances due or to become due, and confinement at hard labor
for the term of his natural life, designated the United
States Pénitentiary, Lewisburg, Pennsylvanin, as the place
of confinement and withheld the order direcming execution

- of the sentence pursuant to Article of War 50%,

3. 7The evidence presented by.the prosecution was sub-"
stantially as follows: R

- Accused is a rifleman in Company F, 137th Infantry.
About 11 September 1944 his company was located on the .
Moselle River (R8,9,13). Prior to this date the company =
had attempted to cross the river but was driven back by
machine gun fire (R9). The company had been told that
their mission was to cross the river (R9) and accused was
present "when they passed the order down" (R14). He was -
present on 11 September 1944 when the river crossing move-
ment was begun, The company went around the side of a -
town, marching in a column and some engineers were golng .
in enother direction, Accused started out with'his unit
in a column, "he got in the wrohg column or something",

did not make the river crossing and was not seen again .
until around 27 December 1944 (R9,13), When they made
the crossing, the company met "very little" enemy. resis-
tance but they all knew the enemy "was out there some-

where" (R13,14). = k
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After the investigating officer testified as to
. 1ts voluntery nature, a sworn statement made by accused :
was received in evidence, defense counsel stating that there
was no objection (R18; "Govt".Ex.C). It is, in pertinent .
part, as follows: | ' ’

’ "I first went AWOL from my Company at the

- : time of the lioselle River crossing about
the 10th or 1lth of September, 1944, I
went to a little town and stayed with some
Seventh Army engineers for quite a while,
I turned myself in around the 4th or 5th
.of December to the Seventh Army P's at

Maricourt",

4, The accused after his riéhts as a witness were fully
explained to him (R18), elected to remain silent and no evi-
dence was introduced in his behalf.

5. The evidence presented by the prosecution estab-
lishes that accused was missing from his company from 11
September 1944 until the latter part of December. This

- 1s sufficlient evidence of the corpus delicti to support
the admission into-evidence of accused's sworn statement
wherein he admits going absent without leave about the 10th
or 11th of September, 1944 (LCli, 1928, par.lld4a, p.ll5;
Cii ETO 4915, Magee). Thus, the first element of the offense
of desertion viz, absence without leave, is proved by com-
petent and substantial evidence, From all the uncontradicted
facts established by the evidence the court was warranted

. in inferring that accused left his organization with the
intent to avoid hazardous duty (¥Cl, 1928, par.130a, p.143;
Cl ETO 8242, Bradley). Accordingly, all the elements of
the offense alleged in Specification 1 of the Charge are
fully established by the evidence (Cii ETO 1406, Pettapiece).

6. The chérge sheet shows that accused is 21 years
of age and was inducted 14 January 1943. ©No prior service

is shown.

7. The court was legally constituted and had juris-
diction of the person and offense. No errors injuriously
affecting the substantial rights of accused were committed
during the trial. The Board of Review is of the opinion
that the récord of trial is legally sufficient to support
the findings of guilty and the sentence as commuted.

Py T T
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8. The penalty for desertion in time of war is death
or such other punishment &s a court-martial may direct
(aW 58). Confinement in a penitentiary is authorized by
Article of War 42. The designation of the United States
Penitentiary, Lewisburg, Pennsylvania, as the plate of
confinement is proper (Cir.229, WD, 8 June 1944, sec,.II,

pars.lb(4), 3b). .
' @&Lg‘gam[uh;&ludge Advocate

/ Zﬁ: ;i;'”“““"“e Judge Advocate
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'3155245x24zp¢/ Judge Advocate
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-

: 1st Ind. .

War Department, Branch Office of The Judge Advocate General
with the European Theater of Operations. 28 MAY 184

TO: Commanding General, Zuropean Theaber of Operatlons,
APO 887, U. S. Army.

1. In the case of Private ROBERT D. LLVAREZ (30554011),
Company ¥, 137th Infantry, attention is invited to the
foregoing holding by the Board of Review that the record
of trial is legally sufficient to support the findings

~of guilty and the sentence as commuted, which holding is

hereby approved. Under the provisions of Article of Var

5%, you now have authority to order execution of the sen-
tence, .

2. Vhen copies of the published order are forwarded
to this office, they should be accompanied by the foregoing
holding and this indcrsement. The flle number of the
record in this office is Cii ETO 9469, For convenience
of reference, please place that number in brackets at the

end of the order: (Ci ETO 9469).

| i7// Zﬁrg«-[

-ﬂ.l. C ’CWIL
Brlgadler General, United States hrmy
Assistant Judge Advocate General

( Sentence as commuted ordered executed. GCMO 195, ETO, 7 June 1945),
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Branch Office of The Judge Advocate General
with the .
European Theater

APO €37 | .
BOARD OF REVIEW §O. 1
Cii L0 9470
UNITED STATES . SEING SECTION, COMMUNICATIONS 2013,

Ve

Private JCHL SAFFORD
(34071077), 4145th
Quartermaster Service
Company :

A U L U P

EUKOPEAN THEATAR OF OFERATIONS

Trial by GCH, convened at Paris,
France, 12 January 1945. Sentence:
Dishonorable dlscharge, total
forfeitures and confinement at . ‘
hard lebor for life. United States
Penltentiary, Lew1sourg, Pennsyl-
vania.

HOLDING by BOARD COF HZVIEW NO, 1
RITER, BURROW A4ND STEVERS, Judge Advocates.

\

. 1. The record of trial in the case of the soldier
named above has been examined by the Board of Review and

the Board submits this, its holding, to the Assistant

Judge Advocate Gerneral in charge of the Branch 0ffice

of The Judge Advocate General with the European Theater.

2. Accused was tried upon the following charges and

specifications:

CHARGE I: Violation of the 58th Article of war.

Specification: 1In that Private John Safford,
4145th Quartermester Service Company,
European Theater of Operations, United
States Army, did, at Grandcamp. Les
' Bains, France on or about 19 September

YU INTIAL
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1944, desert the service of the United
States and did remain absent in deser-
tion until he was apprehended at Chelles,
France, on or about 11 November 1944,

CHARGE II: Violation of the S4th irticle of viar,

Specification: In that * * * did, at Chelles,
France, on or about 11 November 1944,

" knowingly and wilfully apgly to his own
use and benefit one GHC 24 ton truck of
the value of more than $50, property of

* the United States, furnished and intended
for the military use thereof,

CHARGE III: Violation of the 96th Article of War.
(Findings of guilty disapproved
by reviewing authority)

Specification: (Findings of guilty disapproved
by reviewing authority)

He pleaded not guiliy and, all of the members of the court
present at the time the vote was taken concurring, was found
guilty of all charges and specifications. ZEvicdence was
introduced of five previous convictions all by special
courts-martial, four for absences without leave for one,
one, two and three days respectively in violation of
Article of War 61 and one for breach of restriction and
absence without leave for cne day in violation of Articles
of War 96 and 61 respectively. All of the members of the
court present at time the vote was taken concurring, he
was sentenced to be hanged by the neck until dead. The
reviewing authority, the Commanding General, Seine Section,
Communications Zone, European Theater of Operations, dis-
approved the findings of guilty of Charge III and its
Specification, approved the sentence and forwarded the
record of trial for acticn under &rticle of Var 48 with
the recommendation that the sentence be commuted to dis-
honorable discharge, forfeiture of all pay and allowances
dug or to become due, and confinement at hard labor for

30 years, that the execution of that portion thereof ad-
judging. dishonorable discharge be suspended until the
soldier's release from confinement, and that Loire Dis-
ciplinary Training Center, Le Mans, France, be designated
as the place of confinement. The confirmihg autherity,
the Commanding General, Europeah Theater of Operations,

p L IRTIAL
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confirmed the sentence, but owing to specizl circumstances
in the case and the recommendaticn of the convening autho-
rity, commuted the same to dishonorablg discharge from the
service, forfeiture of all pay and allowances due or to
become due, and confinement at hard labor for the term of
accused's natural l1life, designated the United States Peni-
tentiary, Lewisburg, Pennsylvania, as the place of confine-
ment, and withheld the order dlrectlng the execution of the
sentence pursvant to Article of ¥Yar 50%. '

3. a. Charge I and Specification. Accused was
absent from his organization from 19 September 1944 to 11
Kovember 1944, when his absence was terminated by avprehen-
sion, The long period of absence - 52 days - coupled with
proof of his unauthorized use of Government motor vehicles
during his delinquency and the fact that although he had
continuous opportunity to surrender himself to military
authorities he failed to do so, fully justified the court
in ccncluding that he intended permanently to absent him-
self from the military service. He is a deserter (CM ETO
12045, Friedman , and suthorities therein cited).

b. Charge II and Specificzticn. Prosecution's
evidence and accused's own statement rroved that ‘he was
in unauthorized possession of and used for his own con-
venience and benefit on 11 November 1944 a 2% ton 6 x 6
Government truck of a.value of more than $50.00. The
offense denounced by the ninth paragraph of the 94th Article

of War, viz.,

“"who * * * applies to his owh use or . )
benefit * * * property of the United

States furnished cr intended for the

military service * * * shall, on con-

viction thereof be punished * * *4,

was fully proved (Cki ETO 13276, Clower and Westbrook;
Cli ETO 11936 Tharpe, et al; Ci: ETO 9288, Mills).

4, The charge sheet shows that accused is 24 years,
four months of age and that he was inducted 28 Liarch 1041
at Alexandria, Virginia, to serve for the duration of the
war plus six months. He had no prior -service.

Ci70
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, 5. The court was legally copstituted and had juris-
diction ‘of the berson and offenses. No errors injuriously
affecting the substantial rights of the sccused were com-
mitted during the trial, The Board of Review is of the

- opinion that the record of trial is legally sufficient to
support the findings of guilty as anproved and the sentence
as commuted. o

6. The penalty for desertion in time of war is death
or such other punlehment as-a court-martial may direct
(AW 58). Confinement in a penitentiary is authorized by
Article of War 42. The designation of the United States
Penitentiayy, Lewisburg, Pennsylvaniz, as the place of
‘confinement is proper (Cir,229,/V Juye 1944, sec,II,
_pars.1b(4), 3b). /

S/ %
if - g
l157%7 Judge Advocate

_qzzfi'- Wiw/ - Judge Advocate
gﬁé;ﬁgeizng;éZ;%?;Judge Advocate
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lst Ind.

War Department, Branch Office of The Judge Advocate General

with the European Theater. ‘ 1 AUG 1845 TO: Com-
manding General, United States Forces, European Theater,

APO 887, U. s. Army.

: 1. In the case of Private JOHN SAFFCRD (34071077),
4145th Quartermaster Service Company, attention is invited
to the foregoing holding by the Board of Review that the
record of trial is legally sufficient to support the find-
ings of guilty as approved and the sentence as commuted,
which holding is hereby approved, Under the provisions
of Article of War 50%, you now have authority to order
execution of the sentence,

2. Then copies of the published order are forwarded
to this office they should be accompanied by the foregoing
holding and this indorsement. The file number of the
record in this office is CI ETC 9470. TFor convenience
of reference please placg that number in brackets at the

end of the order: (CI ELO 9
E C. MeNEIL,

Brigadier General, United States Army
Assistant Judge Advocate General. i

o

( Santence as commted ordered executed, GCMO 310, ETO, 6 Aug 1945).
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Branch Qffice of The Judge Advocate General

with the
European Theater of Operations
APO 887
BQARD OF REVIEW NO. 2 . 9 JUN }g{ﬁ
CK ETO 9541
UNITED STATES ) NOTRMANDY BASE SECTION, COMI{UNICATIONS
) ZONE, EUROPEAN THEATER OF OPERATIONS
V. )
' ) Trial by GCM, convened at Le Mans, Sarthe,
PTivates ALFRED ONOFREO ) France, 16 March 1945. Sentence as to
(31281012), Company A, and ) each accused: Dishonorable discharge,
FRANK A,VEZZETTI (42008469), ) total forfeitures and confinement at
Company B, both of 92nd Chemical ) hard labor for life. United States
Mortar Battalion . ) Penitentiary, Lewisburg, Fennsylvania.

: HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1. The record of trial in the case of the soldiers named'above
has been examined by the Board of Review.

2. Accused were arraigned separately and with their consent were
tried together upon the following charges and specifications:

ONOFREQ
CHARGE I: Violation of the 58th Article of VWar.

Specification: ~In that Private Alfred Onofreo, Company
A, 92d Chemical Mortar Battalion, did, at Evacque-
mont, France, on or about 2 September 1944, desert
the service of the United States and did remain ab-
sent 'in desertion until he was apprehended at or

near Luce, France, on or about 6 December 1944.

' CHARGE ITI: Violation of the 9Lth Article of War.

Specification 1: In that * % % did, at Paris,
France, on or about 5 Vecember 1944, know-
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.

ingly and willfully apply to his own use
and benefit one truck, & ton, 4 x 4, "jeep"

+~of a value of more than $50, property of
the United States furnished and intended
for the military service thereof.,

Specification 2: In that ¥ % % did, at or near
Luce, France, on or about 6 December 1944,
knowingly and willfully apply to his own
use and benefit one truck, 2z Ton, 6 x 6,

. of a value of more than $50, property of
the United States, furnished and intended
for the military service thereof,

Specification 3: In that % % ¥ did, at or near
Luce, France, on or about 6 December 1944,
feloniously take, steal, and carry away
about 495 gallons of gasoline, of the value
of about $370, property of the United States,
furnished and intended for the military
service thereof.

VEZZETTI
CHARGE I: Violation of the 58th Article of War.

Specification: Identical with Specification of Charge
‘ I agajnst accused Onofreo except for the appro-
priate substitution of the name and company of
- accused.

CHARGE II: Violation of the 94th Article of War.

»

Specification 13 In that Private Frank A. Vezzetti,
Company B, 92d Chemical Mortar Battalion, did,
at Paris, France, on or about 5 December 1944,
knowingly and willfully apply to his own use
and benefit one truck of a value of more than
%50, property of the United States furnished
and intended for the military service thereof,

Specifications 2 and 3 are identical with Specifications
2 and 3 of Charge II against accused Onofreo,.
except for the appropriate substitutions of the -
name and company of accused.

Each accused pleaded guilty ® the Specification of Charge I, except
the worde "desert" and "in desertion", substituting therefor the
words "absent himself from", of the excepted words not guilty, of
the substituted words guilty, and not guilty of Charge I but guilty
of a violation of Article of War 61, and not guilty as togcgefl II

~2=
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and the specifications thereunder. Three-fourths of the members
rof the court present at the time the vote was taken concurring,
each was found guilty of all the charges and specifications.
Zvidence was introduced of two previous convictions by special
court-rmartial against Onofreo, one for absence without leave for
four days in violation of Article of War 61 and one for disrespect
toward his superior officers in violation of Article of War 63, and
one previous conviction against Vezzetti by special court-martial
for absence without leave for six days in violation of Article of
War 61. Three-fourths of the members of the court present at the
time the vote was taken concurring,|each accused was sentenced to
be dishonorably discharged the service, to forfeit all pay and allow-
ances due.or to become due, and to be confined at hard labor, at
cuch place as the reviewing authority may direct, "for life", The
reviewing authority approved the sentence, designated the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of con-
finement and forwarded the record of trial for action pursuant to
Article of War 503

3. The eyidence for the prosecution was substantially as
follows:

Accused Onofreo was an anmunition handler in Carpany 4, 92nd
Chemical Mortar Battalion (R6,7) and accused Vezzetti an ammunition
handler in Company B of the same battalion (R9,10).
A search was made for Onofreo on 2 September 1944 about 1900 hours
and he could not be found (R7). He has been absent from his company
since that date (R8,9). It was stipulated by accused Onofreo, his
defense counsel and the prosecution that the morning report of
Company A for 3 September 19i4 contains the following entry:
EAlf;ed Onofreo, 31281012, duty to AWOL,2000 hours, 2 September 194.4"
FJ.O *

Although a search was made, accused Vezzetti could not be
found in his platoon-area on 1 Scptember 1944 and he has not been
seen in his organization since that date, It was stipulated by the
accused Vezzetti, his counsel and the prosecution that the morning
report of Company B for 3 September 1944 contains the following entry:
Frank A. Vezzetti, 42008469, duty to AWOL, 2000 hours, 2 September
“1944 (R9,10).

At about 1800 hours, 6 December 1944, both accused were
seen loading gasoline on a 6 x 6 truck belonging to the 513th
Ordnanace Heavy Maintenance Company. The corporal of the guard,
who saw them, went to the guardhouse and told the guard there to
check the truck on its way out to determine if accused had "a slip
authorizing them to get the gasoline", He returned to check
the gasoline dump and they were gone. He overtock the accused about
three miles down the road. They were driving the truck he had seen
inside the dump and it contained 99 cans of gasoline, each can having
a capacityof five gallons. He questioned accused, placed them under
arrest and brought them back to the guardhouse. These events took
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place about three kilometers from the center of Chartres (R10,11,
12,13,15). An abandoned jeep, bearing number 20348072, was found
about 25 yards from the gasoline dump the next morning (R16). The
truck has a value of $2,495.00 (Rl6)and it was stipulated by the
accused, defense counsel and the prosecution that the gasoline
involved has a value in excess of $50.00 (R20).

It was stipulated by the prosecution, the defense and the
accused that if Warrant Officer (Junior Grade) Charles E. Bradley,
ASN W-2120541, 312th Ferry Squadron, 385th AAF Station, were present
he would testify that a  ton, 4 x 4 jeep which he had left parked ..
in front of the Seine Section Headquarters in Paris on the morning of
6 December 1944, was missing. The serial number of the vehicle is
20348072, and it is the property of the United States Government
assigned to the 312th Ferry Squadron (RlB) The value of a ¢ ton jeep
is $1,000.00 (R16).

After being properly warned of their rights both accused
made pre-trial statements to a "CIS" agent in which each admitted
being absent without leave since the latter part of August. Onofreo
admitted he stole a jeep in Paris on 5 December 1944; Vezzetti
admitted he knew it was stolen and both admitted driving in it to
an ordnance dump in Chartres on 6 December 1944 where they loaded
gasoline on a 6 x 6, 2% ton truck. They both admit stealing the
gasoline and the truck and being arrested shortly after they drove
away from the dump (R18; Pros.Exs.2,3).

Each accused in his statement implicates the other and the
- court was not instructed that each statement was to be considered
solely against the one who make it. This was harmless error since
each accused in his own statemeni substantially admitted what was
stated against him in the other's statement,

L. Both accused, after their rights as witnesses were fully
explained to them (R20,21), elected to make one unsworn statement
“through their defense counsel as to Charge I only, substantially as ~
follows:

On 2 September 1944 they left their respective company
areas and went to Paris, about 35 miles away. They remained in
Paris, and vicinity most of the time they were absent. They
left all their personal equipment in their company areas and were
never out of uniform. At one time in Paris they turned themselves
in to the military police as being absent without leave but they
were told to get out of town and find their units. This was some-
time in October or early November. At no time did they intend
to remain out of the military service (R21),

5., "Desertion is absence without leave accompanied by the
intention not to return" (MCM, 1928, par.130a2, p.l42). That both

CONEITHFIAL
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accused absented themselves from their organizations at the time
alleged is clearly proved by ‘the evidence and their admissions to
the "CIS" agents and in their unsworn statement at the trial. The
only question presented to the court was whether they intended to
remain permanently away from thelr organization. The uncontradicted
evidence of the prosecutien establishes the fact that 95 days after
their original absence they were apprehended in the act of stealing
an Army truck loaded with gasoline. The court was fully justified
in inferring from their long continued absence in an active theater
of operations and from their activities therein that accused did

not intend to return to the military service. Accordingly there is
competent, substantial evidence to support the findings of the court
as to the offense alleged in the Specification of Charge I as to both
accused (MCM, 1928, par.130a, p.l43; CM ETO 11173, Jenkins).

Concerning Specifications 1,2 and 3 of Charge II there is
ample evidence in the record of trial to justify the court's
findings with ‘respect theretol 1In addition both accused in their
statements to the "CIS" agent admit- they stole the truck and the
gasoline. Accused Cnofreo admitted he stole the jeep and Vezgetti
admitted 'riding in it to Chartres, knowing it was stolen. Thus,
all the elements of thees offenses are established by competent,
substantial evidence (lMCY, 1928, par,150i, p.185).

6. The charge sheets show that accused Onofreo is 20 years,
nine months of age and was inducted 19 Januvary 1943 at Waterbury,
Connecticut, and accused Vezzetti is 20 years of age and was inducted
6 August 1943 at Newark, New Jersey. Neither had any prior service.

7. The court was legally constituted and had jurisdiction
of the persons and offenses., No errors injuriously affecting the
substantial rights of either accused were comnitted during the
trial. The Board of Keview is of the.opinion that the record of trial
is legally sufficient to support the findings of guilty and the
sentences. .

€. The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58). Confinement
in a penitentiary is authorized upon conviction of the crime of de-
sertion in time of war by Article of war 42, upon conviction of
applying to one's own use property of the United States furnished
or to be used for the military service by.Article of War 42 and

’ /
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and section 36, Federal Criminal Code (18 USCA 87); upon
conviction vf larceny of property of the United States of a
value exceeding #$50, by Article of war 42 and section 35
(amended), Federal Criminal Code (18 USCA 82)., The designation
of the United States Penitentiary, Lewisburg, Pernnsylvania, as
the place of confinement is proper (Cir.229, WD, 8 June 1944,
sec.II, pars.lb(4), 3b).
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Branch Office of The Judge Advocate General '
with the

European Theater of Operations
' APO 887

BOARD OF REVIEW NOs 3 12 MAY 1945 .

Cu ETO 9542

UNITED STATES NDITHUNITEDSTATESAM

. Ve

- First Lieutenant HAROLD ISEN-
BERG (0-1582386), Quartere
master Corps, 688th Quartere
master Battalion

Trial by GCM, convened at Masastricht,
Holland, 8 February 1945, Sentence:
Dismissal and total forfeitures.

LNV L NI L P L P W A

HOLDING by BOARD OF REVIEW NO, 3 .
SIEEPER, SHERMAN and DEWEY, Judge Advocates

- le The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocete General in charge of
the Branch Office of The Judge Advocate Gemerel with the European
Theater of Operations,

2¢ Accused was tried upon the following charges and specifia
cetions:

CHARGE I: Violation of the 95th Article of Wer,

Specification 11 In that First lLieutenant Harold
Isenberg, 688th Quartermaster Battalion, while
acting as unit censor for the 5434 Quartere
master Depot Supply Compeny, on or about 10
March 1944, at or near Hill Camp, Westbury Wilts,

" Englend, 4id, in violation of Circular 65, Head-
quarters European Theater of Operations, U, S,
Army, dated 26 August 1943, wrongfully repeat
and discuss information contained in a commne
ication written by Private Norman Re Davis,
5433 Quartermaster Depot Supply Company, ard
censored by the said Lieutenant Harold Isenberge

-1.
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Specification 2: In that * * * while acting as unit
censor for the 5434 Quartermaster Depot Supply
Company, on or about 26 August 1544, at or mar
Mosles, France, did, in violation of Circular
33, Headquarters European Theater of Operatiomns,
_dated 21 March 194, wrongfully repeat and dise
cuss information contained in a communication
written by Private Martin Rubin, 5434 Quartere
master Depot Supply Company and censored by
said First lLieutenant Harold Isenberge

Specification 33" In that ® * * while acting as a
unit censor for the 5433 Quartermaster Depot
Supply Company, on or about 26 August 194k,
at or near Longville, France, did, in violation
of Circular 33, Headquarters European Thsater of
Operations, Us S, Army, dated 21 March 1944,
wrongfully repeat and discuss information cone
tained in a communication written by Private
Mike Leyva, 5433 Quartermaster Depot Supply
Company, and ceansored by said First Lieutenant
Harold Isenberg,

Specification 4: In that * * * while acting as
unit censor for the 543d Quartermaster Depot’
Supply Company, on or about 27 Cctober 1SLL,
at or near Maastricht, Hollend, did, in viole=
tion of Circular 33, Headquarters European
Theater of Operations, dated 21 March 1944,
wrongfully repeat and discuss information cone
tained in a comminication written by Technician
Fourth Grade Joe Saurez, 5434 Quartermaster
Depot Supply Company, and censored by sald
First Lieutenant Harold Isenberge

Specification b: In that * » * while acting a3 a
unit censor for the 5434 Quartermaster Depot
Supply Company, on or about 1 August 194), at
or near Mosles, France, did in violation of
Circular 33,, Headquarters European Theater of
Operations, dated 21 March 1944, wrongfully
repeat and discuss information contained in a
commnication written by Master Sergeant Thomas
Le Dornwell, 54334 Quartermaster Depot Supply
Company, and censored by said First Lieutenant
Harold Isenbergs

Specifi cation 61 In that * * * while acting as a
unit censor for the 51;3d Quartermaster Depot
Supply Company, on or about 24 July 1944, at
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or near Mosles, France, did, in violation of
Cireular 33, Headquarters European Theater of
Operations, U, Se Army, dated 21 March, 1944,
wrongfully repeat and discuss information cone
tained in a comminication written by Private
Mertin Rubin, 5434 Quartermaster Depot Supply
Company, and censored by the said First Lieue
tenant Harold Isenberge

CHARGE IIs Violation of the 96th Article of Ware
Specifications le6: Same as Specifications 1l=6, Charge I,

He pleaded not guilty to and was found guilty of all charges and
specificationss No evidence of previous convictions was introducede
He was sentenced to be dismissed the service and to forfeit all pay
and allowances due or to becoms duee The reviewing authority, the
Commending Gererel, Ninth United States Army, epproved the senterce
and forwarded the record of trial for action under Article of Wer L8.
The ¢onfirming authority, the Commanding General, Eurcpean Th2eter
of Operations, confirmed the sentence and withheld the order direct=
ing execution thereof pursuent to Article of War 50},

3¢ The evidence for the prosecution was substantially as
" follows: ‘ :

Specification 1 erges I end IIs In March 194}, accused
was an officer of the 543rd Quartermaster Depot Supply Compeny and
was charged with the ‘duty of censoring the mail of the enlisted men
of the orgenizations One evening in the early part of the month
while the company was stationed at Hill Camp, Westbury, Wilta,
England, Sergeant Frederick H, Mumford, company trensportation ser-
geant, went to the orderly room to get his pess, Accussed was censor-
ing mail erd while reading a letter written by Private Normesn Re
Davis of the company, remarked to the sergeant that "it was funny
the way some things caught a man's eye®, He thereupon read a sentence
from the letter to the effect "I hope you are not disappointed in me
not being a second lieutenant as the war is not won only by lieue
tenants", saying to the sergeant "Norman R. tickles me", The sere
geant knew accused was referring to Private Davis, since he was
generally known in the compeny as *Norman Re® (R8=11)e

Specification 2, Charges I and II: On or about 26 August
194}, accused was censoring a letter written by Private Mertin Rubin,
a member of the companye The organization was then stationed at
Longville, Frances Accused read the letter to Staff Sergeant Elzie
M, Hopwood, who was assisting the company clerk and happened to be
present at the time, telling the sergeant that the letter had been
written by Rubine The letter was addressed to The Philadelphia
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Inquirer and dealt with a civilian railway operators' strike in
Philedelphia (R17,19)e

Specifioetion 3, Cherges I end IIt On the same day

(26 August 1944), while accused was censoring a letter written by
Private Mike Leyva of the company, he sald to Sergeant Hopwood
"Get a load of this® or "Listen to this®, and read the latter to

- him, In the letter which was addressed to a girl with whom he
apparently was not acquainted, Leyva described himself and in an
effort- to give the girl an idea of where he was located, said somee
thing like "could that be the soft music of Psris I bear in the
distance?' (R17=20,2)e

- Specification L, Charges I & II: Ons morping in the
latter part of October, 1944 while the organization was at Maase
tricht, Holland, accused was c¢censoring meil in the company orderly
room while Staff Sergeant James Ellett wes also working there,
Accused said "Listen to this® or "How about this", and proceeded
to reed a sentence from a letter written by Technician Fourth
Grsde Joe Saurez wherein the writer said "I am a sad sack" or
*demn sad sack"e Accused told the sergeent that the letter from
which he was reading was written by Seurez who was a member of
the company (R23+25)e

Specification 5, Charges I and II: On or ebout 1 August
194l;, the company was located. at Mosles, France, JAccused was censor=

ing mail and while examining a letter written by Master Sergeant
Thomas L, Dornwell to his wife, read excerptis from the letter to
Sergeant Hopwood, such excerpts containing frequent repetitions of
the words "darling® or ®sweetheart®, Accused stated to Fopwood
that the letter was written by Dornwell and remarked leaughingly
that "eome of the boys in this compeny sure get mushy® (R16,17,18)e

6y Charges I and IIs Approximately 24 July
191;1:.. at Mosles, France, accused was censoring a letter written by
Private Martin Rubin, The letter contained a poem written by
Rubin, the subject of which was life in a foxhole, Accused read
the poem to the company mail clerk who was present at the time,
remarking that Private Rubin was good at writing such poetry

(R12=15)e

Lie Accused, having been warned of his rights by the law
member, elected to remain silent (R32=33)e

Evidence introduced in behalf of accused included testie

‘mony of ths 543rd Quartermaster Depot Commander to the effect that
accused was a man of excellent character and had always conducted
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himself as a gentleman, He also described him as conscientious,
loyal end efficient in the performance of his duties. The Depot
Commender stated that it was the practice in his organization after
mail had been censored, to have the company mail clerk seal the
envelopes, sign the nsme of the c¢ensoring officer thereto and
deliver them to the Army Post Offices There had. been two previous
instances of miscensoring in the organization consisting of ime
proper disclosures of the contents of censored letters, although
accused was not involved in either of thems As a result of these
incidents, a rule was established that mail would not be taken from -
the orderly room to be censored, Because of certain additional
duties performed by accused in March 1944, the Dep)rt Commander did
not believe that he was engaged in censoring mail during that month
except possibly for the last three deys, He did not know whether
ETOUSA Circulars 65; 1943 and 33, 1944 had been distributed to his
organization, but censorship regulations had been received and it
was his practice when such regulations came in to refer them to the
officers concerned with the direction that they be read and initialed.
Ho was aware that enlisted men's mail was to be treated in a cone
fidential manner (R25«31),

5e¢ The court was asked to take judicial notice of Circular 65,
Headquarters, PFuropean Theater of Operations, 26 August 1943, and
Circular 33, Heedquarters, ERuropean Theater of Operations, 21 March
194Y, both providing that unit censors will’ not repeat or discuss
information contalned in communications censored by them (R6=7)e

6+ Conviction was obtained in this case upon identical specie
fications charged under both Articles of War 95 and 96, There is
no question that the record of trial fully supports the findings of
guiity under the 96th Article (Charge II and Specifications),
since thers is ample evidence to justify the conclusion that there
was a disclosure by accused of the contents and authorship of the
letters specified, in violation of theater directives then in force,
Such a violation of standing edministrative directives constitutes
a disorder or neglect to the prejudice of good military order and
~ discipline under the 96th Article of War (CM ETO 1538, Rhodes)e
In two instances, Specifications 1 and L, the exact date of comise
sion of the offense has not been proved, although the approximate
date is fixed in each case, However the offenses are such that time
is not of the essence and since the specific¢ations clearly give
notice of the offenses charged, failure to prove the eXxact date is
immaterial (See CM ETO 1538, Rhodes, De2l)e In any event, the
approximate dates proved are close enough to fall witbin the ‘on
or about" phraseologzy of the specifications, It was entirely proper
that judicial notice be teken of the circulars of the European
Theater of Operations (Ci ETO 1538, Rhodes; (M ETO 1554, Pritchard),

‘
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and the record contains ample evidencs to justify the court's
inference that accused as an experienced censor was aware of the
elementary and commonly known principle of censorship embodied
therein (CM ETO 1538, Rhodes, p.26; Q4 ETO 1554, Pritchard, Pel9)e

With reference to the sufficiency of the record to sustain
the findings of guilty of violetions of Article of War 95, it is
first necessary to consider exsctly what accused 4id from a
factual point of view, This is not a case of the improper opening
and reading of the mall of another which is described by Winthrop
as constituting a violation of Article of War 95 (Winthrop's
Military Law and Precedents (Reprint 1920), pe7l4)e Accused had
authority in his capacity as censor to read the letters in question,
and his offense consisted solely of a violation of theater direc=-
tives forbidding the disclosure and discussion by a’censor of
matters contained in censored mail except as required in line of
duty, In all six instances acoused disclosed not only the contents,
but also the authorship of letters written by enlisted members of
his organization and entrusted to him for cemnsorship purposes, In
each cass, disclosure was made to an enlisted man of the same organe
ization who happened to be present while accused was censoring the
letter in questione Nons of these men hed any right or reason to
know the matters disclosed, The disclosures were made casually,
although intentionally, and without any apparent malicious motive
or intent to injure the suthors of the letters, With the possible
excaption of the letters of Sergeant Dornwell and Private Leyva .
(Specifications 3 and 5), it cannot be said that the comments of
accused and the nature of the matters disclosed were such as to
Juatify an inference that the disclosures were made for the purpose

‘of ridiculing the writers of the commuuications, por can it be =aid
that they had such effect, The question, therefore is whether dise
closures made by a censor under the circumstances outlined above
constitute conduct unbecoming an officer and a gentleman within

the meaning of Article of War 95 It is the conclusion of the Board
of Review that it does, The censorship of mail is a military nee
cessity imposed by the requirements of securityes Any unnecessary
sxtension of the invasion of privacy inherent in censorship cone
stitutes a breach of trust or confidence on thé part of the officer
guilty thereof, lﬁegardleaa of the presence or absence of any
malieious intent, the deliberate and indiascriminate disclosure by

a censor of the contents and authorship of a soldier's mail to
other soldiers of the seme organization is a flegrant violation

of the writer's ebsolute right of privacy in this respect, A breach
of trust of this character seriously impairs the morale and discie
pline of the command, destroys confidence in the integrity of
militery edministration, and represents a sufficiently grave departure
from the stendards of conduct required of a commissioned officer

to oconstitute a violztion of Article of War 95 (Winthrop's Military
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Law and Precedents (Reprint, 1920), PP.710=716; see also CM ETO
3292, pilat)e

7¢ The charge sheet shows that accused is 27 years and five
months of age, enlisted in the National Guard 21 October 1940 and
entered on active duty as an enlisted man 2 February 1941 at
New Haven, Connecticute He was comissiomd 19 February 1943
No prior service is shom.

8. The court was legally constituted and had jurisdiction
of the person and offensss, No errors injuriously affecting the
substantial rights of accused were committed during the triale
The Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty end the
sentence,

Se¢ Dismissal end total forfeitures are amthorized punishe
ments for an officer upon conviction of a violation of Article of
War 96, A sentence of diamissal is mandatory upon conviction of
violation of Article of War 95

. -9
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1st Ind.

" War Depariment, Branch Office of The Judge Advocate Gemsral with
the Eurcpean Theater of Operationse 12 MAY 1945 TO:s Come
manding General, European Theater of Operations, APO 887, Us S. Armye

le In the case of First Lieutenant HAROLD ISENBERG (0~1582386),
Quertermaster Corps, 688th Quariermaster Battalion, attention is
invited to the foregoing holding by the Board of Review that the
record of trial i3 legally sufficient to support the findings of
guilty and the sentence, which holding is hesreby eapproveds Under
the provisions of Article of War 50%, you now have authority to
order execution of the sentence.

2 ¥hen copiea of the published order are forwarded to this
office, they should be acoompenied by the foregoing holding and
this indorsemente The file mumber of the record in this office
is CN ET0 9542 For convenience of reference, please place that
mumber in brackets at the end of the orders: (CM ETO 9542)e -

' AN . v
’)’f/‘:? < s .«fA
/'/ /,»'2-’ f,_/‘ £ "./ P f
E. Co McNEIL, '
Brigadier General, United States Army,
Assistent Judge Advocate Generale

( sentence ordered executeds GCMO 156, ETO, 20 May 1945).

(i)
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Branch Offlce of The Judce Advocate General

with tne
European Theater of Operations
APC 887
BOLED COF REVISW N ;
0.3 9 JUN 1945
Cil ZTO $544
UNITED 'S TATZS g 8411 IhFAFTRY DIVISION
v. ) 7ria 1 by GCL, convened at
A ) Xrefeld, Germany, 14, 16 Larch
Sergeant VITG T. RAPOLAS ) 1945 Sentence zs to eacht
(3290 9632), Technician . ) Disnonorable discharge, total
Fifth Grade NIZVAS . DIAZ ) forfeitures and confinement
(32295142), and Private. ) at hard labor for life. United
PETER 7. ;ELZC (3347°u72), ) States Penitentiary, Lew1sburg,
all of Company L, 335th ) Pennsylvania.
Infantry . )

HOLDING by BOARD OF ReVIZW NO, 3 -
SLEEPER, SHERIAN and DEWEY, Judge Advocates

1. The reéord of trial in the case of the soldiers
named above has been examined by the Board of Review.
' i
2. Accused were tried jointly on the following
Charge and Specification: ) ‘

' CHARGE: Violation of the 92nd Article of War.

Specification: In that Private Peter J.
Ierec, Company L, 335th Infantry,
Technician Fifth Grade liieves 1.

Diaz, Conmpany L, 335th Infantry,

and Sergeant Vito T., Rapolas, Company
L, 335th Infantry, acting Jjointly

and " in pursuance of a comron intent,
did at Baerl, Germany, on or about

s Larch 1945 forclbly and feloniously,
against her will, have carnal know-
ledge of Arna ilersbaun, Baerl, Germany .

CCMTIDENTIAL

-T- 9544

L



~—

CoRTIOENTIA

. (82)

Each accused pleaded not guilty and, three-fourth of

the members of the court present at the time the vote ;
was talen concurring, was found guilty of the €pecifica-
tion and Charge. Evidence was introduced of two pre-
vious convictions against Rapolas, one by special court
fer entering an off-1imit area in viplation of Article .
of War 96 and one by summary court for absence without
leave for one day in violation of Article of War 61,
and of two previous ccnvictions by special court against

Kenec, both for absence without leave for one and two

days réspectively . in violation of Artiele of ilar 61.

No evidence of previous convictions was introduced against
Diaz. Three-fourths of the members of the court present

at the time the vote was taken concurring, each accused

was sentenced to be dishonorably discharged the service,

to forfeit all pay and-allowances due or to becore due

and to be confined at hard labor at such place as the reviewing
authority may direct for the term of his natural life, The - -
- reviewing authority as to each accused approved “the 2entence,
designated the United States Penitentiary, Lewlsburg, Penn-
sylvenia,. as the place of confinement and forwarded the

record of trial for action under Article‘of.War'SO%.

A

3. The evidence for the prosecution was as follows:

At about 1430-1500 hours, 8 Karch 1945, Anna
Kersbaun was in the kitchen of her home at Baerl, Germany,
when the three accused entered. One of them had been to
the house several times before. All were armed, Xenec
with a pistol and the others with something "larger which
they carried over their shoulders". Anna's father,
mother and sister were also in the house. at the time
‘(R9-10,22), Ienec beckoned to the father and mother
and indicated with gestures that they were to go to the
cellar, They complied and Kenec then told Anna to go
upstairs (R10-11). She started to go, but felt uneasy
and slightly sick and wanted to come down again and join
her parents. Kenec, however, pulled out his pistol and
told her to continue up the stairs, pushing her with his
hand., They finally reached her bedroom and Anna, being
apprehensive, screamed for her father several times and
then shouted for her sister, Sophie (K11-13,23). Sophie
had meanwhile left the room where she had been when accused
arrived and had gone into the kitchen. Diaz and Rapolas -

\
.

-2 - o o
CONFIDENTIAL i -97584;



CONFIDENTIAL

'

(83)

were seated there at a table., Sorhie called to her

parents wno replied from the cellar, telling her that the
soldiers had orcdered them down thzre and asking what had
happened to Anna. She tien called 4nna's name, and hearing
a faint reply from above, started upstairs. A4s she reached
the top of the stairs, Kenec came towards her with Anna
‘behind him looking very frightened. Sophie asked what

Anna was doing there, but accused drew his pistol ard
ordered her downstairs. She returned and tried to leave

the house, but Rapolas and Diaz fook her by the arm and

told her to sit cdown. They likewise refused to permit

her mother to come up from the cellar (R22-24). g
: , In the meantime &nna and Ilenec were in the bedroom.
He motiorned to her to lie on the bed and when she cried

and tried to zet to the door, he took hold of her and

threw her down., She attempted to get up, but he pointed
his pistol at her heart saying "Kaput Schiessen (Shoot
dead)". He then pulled cdown her slacks and underwear

and had intercourse wnith her. 3She did not cooperate.and
lay very stiffly, trying throughout to keep him away from
her, Penetration however was accomplished. The act caused
her a good deal of pain and upon its conclusion, she
noticed blood on her bed (R13-14,19-20).

When EKenec finished he went downstairs and a few
minutes later, Diaz came up. He tool hold of her, put '
her on the bed and had intercourse with her. She was
too weak to defend herself althouzh she tried to resist
and did not cooperate. Penetration was effected. 4s Diaz
- was leaving, Rapolas entered the room. He did the same
" thing that Kenec and Diaz had done.  By-this time, A&nna
was no longer able to resist. After Rapolas left, she.
lay .on the-bed shaking and suffering pain (R15-17, 21,25).

Approximately four hours after the alleged rapes,
Anna was examined- by a medical officer (R26), The examina-.
tion revealed evidences of minor bruises and lacerations
on the opening of the vaginal canal phich may have resulted
from recent intercourse. There was no fluid except the
normal female secretiohs (R26-27)., No microscopic examina-
tion was made and it was impossible to say whether sperma-.
tozoa was present (R29-30). In the opinion of the medical
officer, Anna had not been a virgin and the nature of the
bruises and lacerations were such that he doubted that
three forcible penetrations had been made, stating "She

1
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may have had the first, but I doubt very much if she had
the second or third" (X31), The medical officer £lso
-stated in the course of his testimony that he did not
thinl é4pna had had intercourse and also that "She may
have had intercourse, but I would bet my last bottom
dollar that she was not raped",

The day after the alleged attacks, men from
several platcons of accused's company were marched past
Arra's mother and sister. Ko identification was made
by either of them. The three accused were not a part
of this line-up, being on duty at the time. Hoyever,
the mother picked out ancther menmber of the company as
having been &t her house on a previous occasion ané from
him the names of accused as persons who nhad been there
with him were obtained. Apparently the mother also gave
a description of two of the assailents. The company com=
rander sent for accused and placed them in a formstion
with six or seven.other men. Both the mother and sister
then separately identified them. Accused and five or
six other men were then tallen to the home of the victim
and she too picked accused out of .the group (RK7-9,1E-19,
32,71,76-81,§5f86). ' C

4.  Accused, after being warned of their rights,
elected to take the stand and testify under oath (ii33,43,
49), All testified to the same effect. They stated that
on 3 larch 1945, the company was on gusrd in foxholes
overlookling the 3Rhine. Accused Eapolas was 1n charge )
of a section including Diaz and ienec. 3etween 1200 znd
1215 hours, Rapolas'! section relieved the section on duty.
Three men were placed in a foxhole with one machire®gun,
and twq (Diaz and Eenec) in a foxhole with another.
Rapolas took his prosition in a foxhole midway between
them. Diaz' and Ienec's hole was to the right of
Rapolas' and about ten yards distant. The three men
on Rapolas' left were on active guard the first three
hours and then llenec and Diaz took over, 411 however
were in the positions for therentire period, leaving
them only at 1715 hours to go to chow. Lspolas left
his foxhole cnce ahout the niddle of the afternoon to
relieve himself, Otherwise 211 three renaired in their
respective holes throughout the afterncon. Ilerec testi-
fied that he "could have been" to &rna's house several
days previously in the ccurse of an inspection_made by

CONFIDENTIAL Y VY
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rcerbers of the company of all the houses on the street
Lo search for weapons, However, he did not remember

that particular house or having seen Anna on the occasion.

The house was about. three-cguarters of a mile or a fifteen

minute wzlk from the foxholes (R34-41,44-52), -

. "The testimony of accused was corroborated in
many respects by that of several of their fellow members
of the company.. Thus, the fact that accused took the
positions described by them at 1200 hours and left at
about 1715 hours when relieved for chow was corroborated
by three witnesses (R53,54,62); two witnesses saw Rapolas
get out of his foxhole to relieve himself at about 1430
hours (R60,63); a witness testified that he delivered a
message to Rapolas in his foxhole either personally or
by telephone at about 1400 hours (R57); another witness
testified that he went to Rapolas! foxhole to borrow an

.. egg at about 1430 hours and saw him at that time (R54,61);
and three witnesses who were stationed at nearby points

- testified that althcugh they were unable to -see accused
~¥n their holes, they did not see them leave them at any
tine during the period from 1430 hours to 1530 hours
(R€0-61, 63-64,65-67), two of such witnesses stating
that no one could have left the foxholes and come to the
rear without being observed by them (R61,66). :

‘ 5. Two serious questions are raised by the record

of trial in this case. One concerns the matter of pene-
tration and the other the questiocn of identity of accused
as the victim's assallants. 3Both are purely questions of
fact arising out of inconsistencies in the testimony. As
the Board of Review has often held, the determinatiocn of
sveh questions lies within the province of .the court and
therefore, the Board's only concern 1s whether the court's
findings on the issues are supvoéorted by substantial
competent evidence., If they &re, they cannct be disturbed
(Cli ETO 6148, Dear and Douglas). A ‘

’ As to the penetration, the difficulty arises not
from the victim's testimony which clearly and unequivocally
shows penetration by each accused, but rather from . .
the testimony of the medical officer. The evidence given
by this witness was confused, showing-at one polnt that
the abrasions were such as to indicate that the victim
may have had intercourse, at another that the witness
thought she had not, and at another that there may have
been one forcible penetration, but that he doubted that
there had been three., Congsidering this testimony along
with that of the viectim, it is considered that the court
was Justified in believing that at least one penetration

T
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hzd been made. It is immaterial in this connecticn vhether
“the actual penetration or penetrations were foreible inasmuch
as the victim was shown to have resisted to the fullest

extent required of her under the circumstances (See Cli ETO
5805, Lewis and Bexton). Furthermore, in view of the joint
character of accuseds'.enterprise, no more than one pene-
tration need be shown, it being unnecessary to prove that N
each accused hac intercourse with the victim (CH ETO 7518, ‘
Bailey,et al). Ience as far as the issue of penetration

is concerned, the finding of guilty as to each accused is
supported by substantial evidence regardless of whether

one, two or three penetrations are regarded as having been
proved and regardless of whether the actual penetration was
accompanied by force. - ' - (

, With respect to the issue of identity, the evidence
of the prosecution and that of the defense squarely conflict.
Both the victim and her sister positively identified
accused at the trial as the assallants. Accuseds' testi-
mony, however, shows that they were on the line throughout
~the entire afternoon 1n question. The evidence given by
other defense witnesses corroborates accuseds'! account of
- thelr movements to a ¢onsiderable extent, although no one
* purports actually to have seen them between approximately
1430 and 1715 hours which constitutes the crucial period -
from the point of view of the time of commission of the
rapes. The court apparently disbelieved the defense wit-
nesses insofar as their testimony was at variance with
that of the prosecution's and since its determination of
the gquestion 1is supported by substantial competent evidence,
it cannot be disturbed by the Board of Review. As for the
third party evidence of ‘the identification parades, no
identification was made -at the first and hence the evidence
of what occurred there is not objectionable as hearsay .
(Cli ETO 9446,  Jacobs). The vietim, her mother and sister
lidentified accused at subsequent parades, but inasmuch as
accused were not in custody or confirement at the time, the
evidence of such identification is not objectionable on
the grounds discussed in Cl 270871, IV Bull.JAG 4.

- . . 6. The charge sheet shows the respective ages of
accused as follows: Rapolas - 21 years and two monthsj; .
Diaz - 35 years and two months; Kenec - 26 years and
six months. Rapolas was inducted 31 March 1943 at Newark,
New Jersey; Diaz, 1 April 1942 at Fort Jay, New York; and
Kenec, 3 December 1942 at Philadelphia, Pennsylvania,

None had prior service.. '

‘-*v;vl
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7. The court was legally constituted and had juris-
diction of the person and offense. No errors injuriously
‘affecting the substantial rights of accused were committed
during the trial, . The Boarcd of Review is ¢f the opinion
that the record of trial is lerelly sufflicient to support
the findings of gullty and the sentence. : .

- &+ The penalty for rape is death or life impriscnzent
‘as the court-mertiel may direct (AW 92). Confirement in
a penitentiary 1s authorized upon conviction of rape by
Article cof War™42 and sections 275 ané 330, Federal Criminal
Code (18 USCA 457,567). The designation of the United
States Penitentiary, Lewisburg, Pennsylvanla, as the
place of confirement is proper (Cir.229, ¥D, 8 June 1944,

sec.II, pars.1lb{4), 3b).

. @z z[?gelé Qs Judge Advocate

AZM@W Judze Advecate

Affik;g%igkiﬁf ;{Z ~Judge Advoca;e
7
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Branch Office of The Judge Advocate General
with the
Buropean Theater
APO 887
BOAH)QFREVIE«VNO.B ‘ 3;‘:37%5
CIl{ ETO. 9565 : '
U»NIT.AED_ STATES ) 102ND INFANTRY DIVISION
Ve g Trial by GCLI, convened at APO 102,
) U. S. Army, 8 liarch 1945. Sentence:
Private JALES B. STRANGE ) Dishonorable discharge, total for-
(35102610), Company L, ) feitures and confinement at hard
405th Infantry. ) labor for life. Eastern Branch,
) thited States Diseiplinary Barracks,
) Greenhaven, New York.

HOLDING by BOARD OF REVIEW NO. 3
SLEEPER, SHERLAN and I[EVWEY, Judge Advocates

le The record of trial in the case of the soldier nazmed above has
been examined by the Board of Reviews

2+ Accused was tried upon. the following Charge and Specifications
CHARGEs. Violation of the 58th Article of Ware

Specifications In that Private James B. Strange, Company L,
405th Infantry, did, at Beggendorf, Germany, on oI
about 8 December 1944, desert the service of the United
States by absenting himself without proper leave from

. his orgenization with intent to avoid hazardous duty and
' to shirk important service, to wit: Combat with the
. enemy, and did remain absent in desertion until he was

' apprehended at Liege, Belgium, on or ebout 3 February

1945

He pleaded guilty to the Specification except-the words *desert the service
of the United States by absegting himgelf without proper leave from his
organization with intent to avoid hazardous duty and to shirk important
service, to wits--Combat with the enemy, and did remain absent in desertiomm
until he was apprehended at Liege, Belgium, on or about 3 February 1945,"
substituting therefor the words "absent himself without leave from his
orgenization and did remain absent without proper leave," of the excepted
ords, not guilty, of the substituted words, guilty, and not guilty to the
Charge, but guilty of a violation of Article of War 61 411 members of the
court present at the time the vote was taken concurring, he was found guilty

of the Charge and Specifications Evidence was introduced of two previous
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convictions by special court martial for absences without leave of 9 and

11 days in violation of Article of War 61l Three-fourths of the members
present at the time the vote was taken concurring, he was sentenced to be
dishonorably discharged the service, to forfeit all pay and allowances due
or to bescome dus, and to be confined at hard labor, at such place as the
reviewing authority may direct, for the temm of his natural life. The
reviewing euthority approved the sentence, designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as the place of
confinement, and forwarded the record of trial for action pursuant to Article
of War 50&.

3¢ Summary of evidence for Prosecution

On 7 December 19}, accused was transferred from Headquarters
Company, 405th Infantry, to Company C, 4O5th Infantry. Hoe joined the latter
at Deggendorf, Germany, sometime between 1900 and 2130 (R7,13,18) and was
taken to his squade There was some talk about the next objective. 4s
:ceported by Private First Class Joseph Martinek of accused's organization,

fIt was mostly about the Roer River. It was our next
objectives NO doubt we would cross ite Anyway the
Ninth Argy woulde It was our next objective. That was
ths rumor going around.*

Accused was present during this conversation but does not ‘appear to have
joined therein., BHe was wearing "an officer's cap® and was advised to *take
it off and not wear 1t into the line.* FHe said lie would - that he was

going to teke his clothes back to the Red Cross at Palenberg (R12-16)s The
pnext morning, 8 December 194, accused "was gone' (R15) and was not again
seen by his company commender until the day of triasle He had no permission
to be absent (B8)e At that time the division was on the Iine and the
regiment (405th Infentry) in reserve, Operations against the enemy were
contemplated (R9). Two or three days before (Rl2), the platoon leaders had
been made aware of that faect and told to inform all members of the organiza-
tion (R11)e On 8 Decembey the front was at Roerdorf, Linnich and Flossdorf,
some six or seven miles from Boggendorfs Division forward headquarters wers
at UBach, approximately a half or three-quarters of a mile to the rear of
Beggendorf. In all the company stayed at Beggendorf about a week.and a half.
There was occasional shell fire and there were seversl air alerts (R12).

tn 3 February 1945 accused was apprehendsd by military police at
Liege, Pelgium, in front of the *G.I.Gardens.® On the way to headquarters
with the military police, he stopped and said, *I am AWOL. If you turn me
in I am in for a lot of troubles Don't turn me in and I will go back
myself® (R16-18). )

Without passing on its relevancy the court took judicial notice
that the German winter counter offensive commenced about 16 December and
continued for about four weeks (R19)s On 17 December, the company was at
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. Suggerath, Germeny, and the campany comuander was present with plans for
repelling a counter attacke While admitted without objection, the
president noted his failure to see its relevancy (R10).- There was no ruling
. on defense's request that judiciasl notice be taken that the Roor River
operations did not ecommence until 23 Pebruary 1945 (R19).

A duly authenticated extract copy of the ecompany morming report
for 9 December 1944, showing accused absent without leave as of 0600
hours 8 December 194J;, was introduced without objectione While the company
commander testified he signed the original entry, the extract shows it to
have been signed by another (R8-9;Ex.A). 4

In redbuttal, prosecution recalled Martinsk who reiterated accused
was present during the discussion but took no part thereins

"The cnly thing sald was that it was our next
objectives We knew we had to cross the Roer River,
Wo believed we was the onese. * * & I guess I didn't
Inow much about it I was just a new fellow Zz-nplace-
ment of four dayg/ and what we heard was from. the oldsr
fellowse * * * /How socn. it would be/ was not saide We
- didn't knowe The company had just come back from the
front Iimes® (R34=36).

e After his rights were explained to him accused elected .to take :
the stamd and testify. B¢ was inducted 4 April 1941 (R21,28). Be received
fran. 5 to § weeks basic training at Comp Shelby, Miseissippi (R29), and
remained there for about 18 months serving as a truck driver in the 138th
FeldArtillery (R28). In Novembar 1942 Be joined the 102nd Division at
Camp Mixey, Texas (RR1)e. Hs was assigned to 802nd Ordnance &s a truck
driver (R22). With the 802nd, *I didn't receive basic traiminge I
instructed ite But not infantry, just close order drill and the manual of
ama® (R29). He came overseas with Headquarters Company (R22)e About the
middle of October 1944, he joined Headquarters Company, 05th Infantry.

Be was assigned as driver for the Red Cross Field Director. On 7 December
he was transferredand taken to Company L as a rifleman (R22-23)e The .
commanding officer told him nothing about the tactical situation (R2L).

In the conversation as to which Martinek testified, nothing was said about
impending opersticns or wist the coampany was going to do (R24~25)e. Had
anything been sald about crossing the Roer he would have heard it (R30).

The conversation was'about how long the war would last and where the fallows
wers from* (R24-25,30)e They did tell him the company was in reserve (R25).
lbrtinek just said his clothes were "too good to wear,%’'not that they were
*to0 good to wear on the line® (R30)e The next day about 1530 hours he went
to the rest center at Palenberg, after telling the squad leader he was
going there, to leave his clothes, 54 remained there for a couple of hours
(R5) and started to retum (R26,31)s EHe changed his mind and decided to
g0 to Parisi-- .

*I figured I would just teke off a few dayse I figured
I wasn't a riflemen and would not have m_nch chazce on: the
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lincs * * * I felt I wanted to get some infantry
tralninge * * * I thought I would get a special court
martial, be put in detention or scmething and then they
give infantry training" (R31).

He was qualified with the Ml and the carbine, had run the infilx ration and
transiti on courses and had been in. the chlorine gas clamber (RR9)e It toock
him about three days to get to Paris (R26,31), were he stayed for about
five weeks (R26)e At first he stayed at the Red Cross Hotel but later slept

in chairs at "The Rainbow Gardens' (RR6). Bb decided to return when he
heard of the break-through, around 18 Decermber, but no one could get out
the city except in a shipment (R26.32)e He left Paris on 27 January and
went to Rheims where he stayed two dayse. From there he went to liege and
was picked up abow 35 minutes after arrivinge His destination was
Inastricht where he intended "to turn * * ® in to the Ninth Amy stockadee!
I(ie w;;re his uniform constantly and never had any intention of mot returning
R7)»

bBe 4t the close of prosecution's case, defense moved for a
finding of not guilty insofar as desertion was cancernede The motion was
denieds At the close of its case the defense renewed, and thereby saved,
its motions Agaein it was denied. Since there was same substantial
prosecution evidence which, together with all reascnable inferences there-
from and all applicable presumptions, falrly tended to establish every
essential element of the offense charged, the court's ruling was proper
(1224,1928 ,pars71d,p«563 CII 235407, Claybourn, 22 BeRe 1,34)e The division
was om the Iine with accused's company (and regiment) in reserve some five
or six miles to the rear., Operations against the enemy were contemplated.
¥hen accused joined he was told not to wear his officer's cap on the line,
At that time other members of his squad expressed the opinion that the company .
would participate in the Roer crossing. In all the company was at Begzen~
doxf" for about ten days during which tims there was occasional shell fire
end several air alerts though it does not appear whether either occurred in
the few hours accused was with the companye This evidence, coupled with
all reasonable inferences and applicable presumptions, fairly tended to
establish every essential element of the offense charged (see C{ ETO 11006,
Mazzeo; CM ETO 11404 Holmeg)e The court®s ruling having been found to have
been proper, consideration may be given to evidence presented by the defense.

Thile denying that the comwersation of liis squad related to con-
tenpla ted operations, accused did admit he was told the company was in
reserve. His stated reason for absenting himself clearly indicates that
he di1d so to avoid the‘*duties of a rifleman on the line. That he "figured!
he "wasn't a rifleman' in no way excused his conduct (Cli ETO 10402, Wolf).

be Scme points require independent comment.

a, The relevancy of the German offensive some eight or nine days
after accusedabseated himself seems extremely dubdous to say the leaste
The intent to avoid hazardous duty must exist at the time of absence (CM

ET0 5958, Perry, et al)e That accused ca.nnot be charged with foreknowledge
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of the offensiw ia odviocuss However, no substantial rights of tke accussd

were injuriocusly affected. The statements of the president and law member

clearly indicete the court did not consider this as relsvent on the matter

of intent. And accused testified hs left becauss he 'ﬁgured' bs yonlc!
not have mmch c.hancn on: ths line.

Failure of the oourt to rule on dafensa®s request that.oourt tako
judicdal notice that the Roer operatiocns did mot.commence wuntil 23 February
1945 4id not injurioualy affect the substantial rights of accused. The
postponsment lacied siguificance as to intent unless accused claimed a fore-
knowledge thereofe This accused did mot claime ,

be It is unnecessary to consider whother the extraet eopy of the
morning report was competent. Accused pleaded gnilty to absance without
leavs. In additiom, there was competent oral evidencs, including accused®s
testimony, establisiing lils absence without leavee -

" 7e The charge sheet shows that the accused is 25 years eleven months
of age and that he was inducted, without prior service, om 4 April 194l.

8. The court was legally constituted and had jurisdictiom of the person and
offense. No errors injuriocusly affecting ths substantial rights of accused
were committed during ths triale The Board of Review i1s of the opiniou that
ths record of trial is Iegally sufficient to support the fimlings of gnilty
and. the sentenoe. '

% The penalty for deserticn in time of war is death or such oﬂ:sr
puniskment as a court-martial may direct (AW58)s The designaticn of the
Znatern Branch, Thited States Diseiplinary Barmdca,. Gmenham, New York,
' as theplace of confinement is authorizeds (AW 42; G:r.ZIO.ln.lu Sapt 1913.
200,VT as amsnded)e ’

e

. ' P oy
MQM‘ ‘.fu&m Advocate
Azad«ém (’M'“t J\u!geldmte

L el T Tudgs Advoeate
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" Branch Office of The Judge Advocats General

with the
European Theater of Operations
APO 887 R
BOARD OF REVIENW NO, 2 14 JUN 1045

.CM ETO 9572

UNITED STATES THIRD UNITED STATES -ARMY
Trial by GCM, convened at
Esch, Luxembourg, 31 Jemuary
1945, Sentence: Dismissel,
total forfeitures and con-
finement at hard labor for
one year. Eastern Branch,
United States Disciplinary
"Barracks, Greenhaven, New York

Ve

_First Lieutenant WILLIAM O.
DAVISON (0-1053946), Battery
A, 129th Antisircraft Artile
lery Gun Battalion, (Mobile).

Vs Vs sl N N N S S o o
. . .

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

l. The recbrd of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,’
its holding, to the Assistant Judge Advocate General in charge of the
- Branch Office of The Judge Advocate General with the European Theater
of Operationss .

2¢ JMAccused was tried upon the following charges and spacificationa:
CHARGE I+ Violation of the 6lst Article of War,

Specification 1¢ In that First Lieutenant Willian
O, Dawson, 129th Antlaireraft Artillery Gun
.Battalion (Mobile), did, without proper leave,
absent himself from hls organization at or -
near Differdsnge, Luxembourg, from about 1700
hours, 19 December 1944 to sbout 2300 hours,
19 December 1944+

Specification 23 In that * % % did, without proper
leave, absent himself from his organization at
or near Differdangs,-Luxembourg, from about
1000 hours, 10 January 1945 to about 0930 hours,
11 January 19454

i © 9572
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CHARGE II§ Violation of the 96th Article of Ware

Specification: In that ¥ % * was, on or about 2300
hours, 19 December 1944, drunk in uniform in a
public place, to wit, on a publice highway at or
near Differdange, Luxemboutg,

He pleaded not guilty to, and was found guilty of, the charges
-and specifications., No evidence.of previous convictions was
introduced, He was sentenced to be dismlssed the service, to
forfeit all pay and allowances due or to become due, and to be
confined at hard labor at such place as the reviewing authority
may direct for five years, The reviewing authority the Commanding-
General, Third United States Army, approved the sentence but re-
mitted so mch of the confinement at hard labor as was in excess
of one year and forwarded the record of trial for action under
Article of Var L8, .The confirming authority, the Commanding
General, European Theater of Operations, confirmed the sentence,
designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement, and
. withheld the order directing execution of the sentence pursuant
. to Article of War 50k, . :

3s« The evidence presented by the prosecution was substantially
as follows: . . .

Accused was executive officer of Battery A, 129th Anti-
aircraft Gun Battalion on 19 December 194/ and for 15 months prior
thersto (R22), . On that date his unit was stationed near Differdange,
Luxembourg (R6,7,27)s At sbout 2230 hours that day the battalion
medical officer was summoned to the scene of an accident about one

" mile and.a half to two mlles from Battery A on the road toward !
Hussigny (R7,8) where he arrived about 2300 hours and found a truck
some 20 or 30 feet down an embankment, with the mccused lying against
the left rear wheel (R8), Accused was in uniform, The accident
occurred on the main highway from Differdange to Hussigny (38,9).
When the medical officer approached him, accused spoke to him in a
volce quite a bit louder than ordinary, stating he was not hurt,
Later he complained that his left leg and right shoulder hurt him,

He was not suffering from shock and at the scene of the accident

no injuries to him were evident (R9,10,13), His breath smelled of
drink, his speech was Youd and thick and in the opinion of the
medical officer he was "medium drunk® (R11,12,19). In the hospital
where accused was taken for examination (RB), he kicked at the doctor
who attempted to examine his leg and he fought with the technicians:
who attempted to undress him, When asked for his dog tags "he let
out a great big laugh and said he hadn't had any for months and never
bothered with them" (R12), The x-rays taken of him showed no evidence
of any injury (R9) and he returned to his battery area that night

CONFINENTIAL
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. tandlng orders in effect on 19 December 1944 required
that the commanding officer or unit commanding officer of the
battery have permission before leaving the battery area and either
the battery commander or executive officer had to be present with
the battery at all times, On that day the battery commander was
absent until 1830 hours and accused was in charge of the battery
(R22,24,25). He had not been authorized to be absent from his
organization on 19 December 1944 (R20)., There was no activity
in the battery area on this day and it was a usual custom for a batiery
officer to check cafesin the aree looking for men who might be
there without authority (R21,22)., On 20 Decenber accused made a
sworn statement to a battalion officer in which he admitted drinking
some four or five beers and two or three schnapps in Nick's Cafe
by the battery motor pool on 19 December 1944. He further related
that he left this cafe about 1700 hours looking for battery per-
sonnel, ‘Assisted by Private T, A, lfilan, he checked several cafes
end then went to see & friend of his, who operates a cafe across
from the battelion headquarters. About 1930 hours they left for
their battery and Private Milan waved down a truck., Accused got
in the rear of the truck and as it turned a curve down a steep
grade it "sllpped on somethlng" and threw him off the truck (R28;
Pros.Ex.2) s

, A duly authenticated extract copy of the ﬁorning reports
of accused!'s unit for 10 and 11 January 1945, showing accused
sbsent without leave from 1000 hours on 10 January 1945 to 0930
hours on 11 January 1945, was received in evidence by the court.

“Le The defense presented testimony substantially as follows:

On 19 December 194/ accused met Private Thomss A, Milan,
of his organization, in a cafe located near the motor pool and asked
Private Milan to accompany him while he checked cafes for men of
their organization<(R29), About 1700 hours they left the battery
area, making one stop in Oberkorn and eight or ten stops in Differw
dange, checking cafes for battery personnel (R30,33). They remained
about a half hour in the last cafe and at sbout 1900 hours started
back to camp (R33,34). Accused got on a truck without any difficulty,
there was nothing incoherent in his speech and he was sober when he
left the last cafe (K31), Private Milan consumed six or seven drinks
of schnapps:after 1700 hours on that day and had one drink with
accused (R35)e. Two noncommissioned officers of accused's battery,
learning of an accident, went to investigate (R36)s Accused re=
cognized one noncommlssioned officer (R40)e The other testified
accused had a black eye, scratches over his forehead, one eye and
his chin, and a large lump on the back of his head, This :soldier
could not state if geccused was drunk or not as "he was probably more
dazed from the accident than anything else" (R36,38) and he could
understand everything accused said (R37),

e 9572
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On 10 January 1945 there was no activity in the battery
“area (R42). At about 0930 hours on this day a driver in his
battery drove accused into Esch and was directed to return and pick
him up at the same place about 1600 hours. The driver returned as
ingtructed but accused did not appear, The driver was not certain
he returned to the same place where he dropped accused that morning
(R44y45,46,47) 8

After his rights as a witness were fully explained to
. him (RLS), accused elected to remain silent,

5 Thc offense of absence without leave as alleged in Speci-
fication 1 of Charge I is established both by the evidence placing
accuged outside the battery area and his own admission in his sworn
statement that he left the area at the time alleged, Convincing
evidence was presented showing that accused had a duty to remain in
the area and that his absence was unauthorized, There is sub=-
stantial evidénce to support the findings of the court (ICM, 1928,
par.132, PP.lAS 11&6) .

The unimpeached entries in the morning reports of accused!s
battery, properly received in evidence, establish his unauthorized
absence as'charged in Speclfm:atlon 2 of Charge I (MCN, 1928, par.
130a, pel43).

. Though disputed there was competent evidence that accused
was drunk in uniform on a public highway and as this was a question
of fact for the sole determination of the court its findings will
not be disturbed by the Board of Review (CM ETO 9461, ngant).

‘ 6. -The charge sheet shows that accused 18 24 years seven
~ months of age and that his commissioned service began 1 April 1943.
‘The following prior service is showns

"Enlisted Regular Army 30 September 1939,
Served 3 yrs., 5 mos. as enlisted man,"

7« The court was legally constituted and had Jurisdiction of
the person and offenses, No errors iInjuriously affecting the sub-
stantial rights of accused were committed Jduring the trial, The -
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentences.

8, An officer convicted of a violation of Articles of War
. 61 and 96 is punishable by fine or imprisonment, or by such other

.

-l - -

CONTINTHTIAL - 957 \



(%99)
punishrment as a couwrt-martial mgy adjudge, or by any or all
of said penalties (AW 61,96). The designation of the Eastern
Branch, United States Disciplinary Barracks, Greenhaven, New York,

as the place of confinement is proper (AW 423 Cir,210, WD, 14
Sept. 1943, sec,VI, as emended),

ey ) . Q\ 4 )
s il _sutee aavocate

Judge Advocate
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CONFIDENTIAL

1st Ind,

War Department Branch Office of The Judge Advocate General with

the European Théater of Operations. 14 JUN 1945

T0: Commanding General, European Thester of Operatlons, APO 887,
Us S Army

l. In the case of First Lieutenant WILLIAM O. DAVSON
(0-1Q§3946) Battery 4, 129th Antiaircraft Artillery Gun
Battalion, (Mobile), attention is invited to the foregoing
holding by the Board of Review that the record of trial is

‘legally sufficient to support the findings of guilty and the
~ sentence, which holding is hereby approved. Under the provisions

of Article of War 503, you now have authority to erder execution
of the sentence.

2. When coples of the published order are forwarded to
this office, they should be accompanied by the foregoing
holding and this indorsement, The file number of the record
in this office is Cll ETO 9572, For convenience of reference,

please plage that nmimbher :kn brackets &t the end of the orders:
(CM ETO 9572

. E C. McNEIL
Brigedier General, United States Armz’
227 Ageistant Judge Advocnte Generai

( Sembence ordered executed. GCMO233, ETO, 28 June 1945).

9572
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Branch Office of The Judge Advocate General

with the
. European Theater of Operations '
.- | 4PO 887
BOARD OF REVIEW NO. 1 31 MAY 1345

| CM ETO 9573 o S

-

UNITED STATES g 30TH INFANTRY"DIVISION
_ Ve. ) Trial by GCli, convened at Kerkrade, .
' ) Holland, 29 lovember-1December, 1944,
First Lieutenant BASIL C., ) Sentence: ' Dismissal, totalfbrfeitures
KONICK (0-1293606), Cannon ) and confinement at hard labor for °
" Company, 120th Infantry ) ‘one year, Eastern Branch, United

' _ ' S g States Disciplinary Batracks,’ Green-

‘haven, New York. . =,

.HOLDING by BOARD OF REVIEW NO., 1 .
RITER, BURROW and STEVENS, Judge Advocates.

L]

.1, The record of trial in the case of the officer named
above has been examined by the Bbard of Review and the Board
submits this, its holding, to the Assistant Judge Advocate
General in charge of the Branch Office of The Judge Advocate
General with the European Theater of Operations.

2, Accused.was tried upon the following charges and
specifications: \

. CHAKRGE™ Violatlon of the 96th- Article of War.
(Finding of guilty disapproved by con=-
firming authority)

Specificatlon.' (Finaing of gullty disapproved by
confirming authority) .

ADDITIONAL CHARGE I: Violation of the 96th Article
of War. :

Speciflcatlon 1:  In that 1lst ILt, Baéil C. Konick,
~ Cannon Company, 120th Infantry hegiment, did

9573 -

éo"’r"l_r!,?m


http:BO.Pi.RD

(102)

at Lonancourt, France, on or about 29
August 1944, in his testimony before a
general court at the joint trial of 1lst
Lt. Basil C. Konick, Headquarters, 120th
Infantry and Corpcral Fred 4. king, Jr.,
Division 4Artillery, 30th Infantry Division,
make under oath the following statement in
substance: Tnat he did not know that the
money which he fcund at Tarignisur-Vire
oni23 July 1944, was good until Corporal
Fred A. Ling, Jr., returned from the Army
Post Office of the 30th Infantry Division
on 31 July 1944, which statement was false,
and the said Lieutenant then knew it to be
false. ' i

Specification 2: 1In that * * * 4id at one-half
mile west of St. Lo, France, on or about 1
_August 1944, in his statement to Lt. Col.
James C. Dempsey, Inspector General, 30th
Infantry Division, make under oath the follow-
ing statement in substance:s That out of the ,
money the sgid Lieutenant found at Tarigni-sur-
Vire, Frante, on 28 July 1944, all he took
was 41,000 francs,*which statement was false,
and the sald Lieutenant then knew it to be
false, ) ' '

ADDITIONAL CHARGE II: Violation of the 80th Article
of War., .

Specification 1: 1In that * * * did, at La roret, .
France, on or about 29 July 1944, wrongfully .
dispose of the following captured property

of the United States, namely, 17,000 francs,
value about $340.,00, thereby receiving as
advantage and benefit to himself and another
person connected with himself, to-wit, his .

wife, lrs, Betty 2. Konick, the sum of $340.00.

»

Specification 2¢ In that * * * did, at one-half

: mile west of St. Lo, France, on or zabout 1
August 1944, wrongfully dispose of the follow-
ing captured property of the United States,
namely, 13,750 francs, value about $275.00
thereby expecting as advantage and benefit
to himself and another person connected with
himself, to-wit, his wife, Mrs. Betty C.
Konick, the sum of $275.00,
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ADDITIONLL CH4RGE III: Violation of the 96th Article
of War, (Finding of not guilty) .

‘Specification 1 (Finding of not guilty) .
Specification 2: (Finding of not guilty)
Specification 3: (Finding of not guilty)

He ‘pleaded not guilty and was found not guilty of Additional
Charge III and all-specifications thereunder, and guilty of
the remaining charges and specifications, 'Evidence was intro-
duced of one previous conviction by general court-martial

for making a false statement with intent to deceive an officer
and wrongfully attempting to convert money into United States
postal money orders in violation of Articles of War 96 and

for failing to turn in captured money in violation of Article
of War 80. He was sentenced to be dismissed the service,

“to forfeit all pay and allowances due or to become due, and
to be confined at hard labor, at such place as the reviewing
authority may direct, for one year. The reviewing authority,
the Commanding General, 30th Infantry Division, approved
the sentence and forwarded the record of trial for action
under Article of War 48, The confirming authority, the Com-
manding General, European Theater of Operations, disapproved
"the findings of guilty of the original Charge and Specifica-
tion, confirmed the sentence, designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York,
as the place of confinement, and withheld the order directing
execution of the sentence pursuant to Article of War 50%.

3. The evidence for the prosecution summarizes as follows:

On 25 July 1944 accused, a member of Cannon Company,
120th Infantry, together with two other officers and an enlisted
man, while investigating a German regimental headquarters at
Tarigni-sur-Vire, France, found a box about the size of an
iron field safe, which was almost full of French francs. He
and the others put all of the money in their pockets (R9,10).
On either. that day or the next, accused showed a ten-franc
note (similar to the ten-franc notes in Pros.Ex.1l) to the
Deputy Civil Affairs Officer for the 30th Division and asked
if it was a good note. That officer answered that it looked
good to him but suggested that they show 1t to the French
Lisison Officer. This was done, and the Liaison Officer
stated that 1t was good and tha% he "preferred it to our
invasion money because he knew it to be good money" (R30,31).

CORTILTiHTIAL
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Private John W. Roseberry, whese duty on 29 July
was the issuance of United States postal money orders in the
Army Post Office of the 30th Infantry Division located at
La roret, France, testified that on that date a Lieutenant
Konick entered the post office, stated hre wanted some money
orders, and asked whether the French francs he had with him
were good. \Vitness replied that this money, issued in i'rance
during the German occupation (similar to the money in Pros.
Ex.1), had been declared good the week before. Thereupon,
the officer made out four money order application forms in
the total amount of 340, and delivered French currency to
Koseberry - mostly 500-franc notes. iiitness stated that he
was unable to recognize at the trial the accused as the officer
" in questicn (R38-40). Zach application is dated 29 July 1944,
made payable to "Pvt Betty 4. konick" of Westover Field, .
liass., and is sigred by "Lt. B C honick 0 1293606 120th Inf
&PO 30 Pix N Y" (Pros,.fxs,11,12,13, and 14).

: On 31 July, near St. Lo, France, accused gave 41,815
franes to Corporal rFred A. King and told him to convert this .
money into three $100 money orders payable to accused's wife
and into certain other money orders. During a discussion as
to whether the money was good, acdcused stated that he knew

it was good vecause the Frencihh Liaison Officer had told them
that the money was issued by the Freénch Government and that it
was valid. Corporal iing then tock the money to -the Army Post
Office and purchased the money orders (K13,14,18,36). The
money which Corporal King paid to the Army Post Office was
received in evidence as Pros,bx.l, and consisted of the Bank
of France German-issue type currency amountirg to 41,815 francs
with serial- numbers running in separate consecutive order

(R14,16,17,18).

Also on 31 July (whether before or after the 41,815~
franc transaction on the same day is not clear from the record)
accused gave a money order clerk at the army Post Office 15,000
frenes with which to pay postal charges on a package for him
and to use the remainder for money orders payable to Betty Z.
Konick. The next day, 1 August 1944, the clerk secured the
money orders, two for $100 each and one for $75 (Pros.Exs.2,3,
and 4) and gave them to C®rporal King to turn over to accused
(R14,33). ‘hen accused handed the money to the clerk, the
latter asked if the money exceeded his base pay, and accused
replied that he won it at poker (K33). This money was the same
type as that in Pros,Ex.l, mostly 100-franc notes. The clerk
did not recall seeing any 4llied money (R33,34).

& -
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On or about 1 July accused haC received 476.82 for
his June pay from the finance officer. He was paid in French
franes and irvasion francs, but the finance office at that
time issued no money like that of Pros.zxs:1l except the 100-
franc notes. This was the first payment made to the division
since it landed on the continent (R45,46).

Lieutenant Colonel James C. Dempsey, Inspector
General cf the 30th Infantry Division, in the course of his
duties interviewed accused on 1 August. During the interview,
in which Colcnel Dempsey cuestioned him about the money which
Corporal Ling had presented at the Army Post Office on 31
July, accused stated thet the majority of the "41,000 French
francs" wes found by him and Sergeant Hose in a box lying on
the floor of a house and that "The 41,000 francs was all I
took" (R26,27). This statement was made under oath (R30).

On 29 August at Nonancourt, ¥rance, in a joint trial
for other offenses by a general court-martial of accused and
_Corporal king, accused stated under oath that the first time

he knew the money was good was when Corporal King came back
from the Army Post Office (R23). ‘

’

4, Accused, after his rights as a witness were explained
to him, elected to be sworn and testified substantially as
follows: During the month of July he found a box in a German
command post captured by his regiment (i66,67). The 41,315
francs, comprising Pros.Ex.l, were the francs which came from
the command post and which he delivered to Corporal King
(R74). Although he had no way of proving it, some of it was
his own property (R75). Notwithstanding the fact that the
French Liaison Officer informed him that the money found in
the box was valid, he was not satisfied with the officer as
an authority and did not know whether the United States con-
sidered it valid. 411 he took was 41,000 francs as he so
informed Colonel Dempsey (56G)., hone of the 17,000 francs
and the 13,750 francs used to buy money orders came from the
German commend post, but those francs were given to him on
25 July by Sergeant Wwillie C. iesser, who had since died.
Sergeant _.esser had asked that this money be kept Tor him
until ne designated the person to wnom to send it (%70,71).
Accused never played poker with the money, but made the state-
ment about having done so out of ''pure joking" (R78). His
wife was Betty 2. honick (1K71572). ‘

COLRTIENTIAL
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Witnesses for the defense testified that the box
found in the German command post had approximately the follow-
ing dimensions: 19%. by 12% by 9 inches (R58,61; Def.Ex.C).

It was stipulated that a witness, if present at the trial,
would testify that Sergeant Messer on or about 25 July 1945
"had a lot of money with him", and that the former commander
of the 120th Infantry would testify that accused was an
officer of good character and a fine soldier (R81).

5.. In the opinion of the Board of Review, the evidence
in this case 1s sufficient to support the findings of guilty
of the charges and specifications as approved by the confirming
authority. .

‘a. Specification 1, Additional Charge I:

1., The evidence in the record is sufficient to
warrant the court's finding that accused knew the French francs
were valid before Corporal King returned from the Army Post
Office on 31 July 1944. Two days previously, accused had
secured money orders with the same kind of money; two or
three days before, he had been informed by the French Liaison
Officer that the money*was valid and when he delivered the
money to Corporal King, accused stated that he knew the money
was good, The only reasonable conclusion is that accused had
knowledge of the validity of the French francs prior to Cor-
poral kKing's return from the Army Post Office, and hénce
accused's testimony under oath at the trial & 29 August 1944
was false and was known by him to be false when given,

Although Specification 1 is laid under the
96th Article of War it charges the crime of perjury denounced
by the 93rd Article of Viear,

"Perjury is the willful and corrupt giving,
upon a lawful oath * * * in a judicial
proceeding or court of justice, of false
testimony material to the issue or matter
of inquiry (Clark) 'Judicial proceedings
or course of justice' includes trials by
courts-martial (Wharton Crim,.Law).

The false testimony must be willfully and

. corruptly given; that is, with a deliberate
intent to testify falsely." (MCM, 1928, par.
1491, p.174).

- CONFIDENTIAL

-6 - | ' 9573



(107)
‘The fact that the specificztion was errbneously laid under the
wrong article 1s immaterial (Cif ETO 10282, Vandiver and Coelhos;
CM 198262, Miller, 3 B.R. 223 (1932)).

The Board of Review has examined the record
of trial in United Statss v. Konick and Xing (CM ETO 3887),
Such examination reveals that the alleged false testimony of
accused therein was directly material to the issues involved.
There 1s substantial evidence in the instant record of trial
that accused in the former proceedings willfully and corru tly
gave the testimony alleged; that it was false and he knew 1t
was false when uttered by him. The falsity of the perjured
statement was under the circumstances, proved by more than the
uncorroborated testimony of a single witness (NMCM, 1928, par,1491,
p.1753 CM 157772 (1923) Dig.Op.JAG 1912-1940, sec,451(53), p.332).
ghe court's finding of guilty is supported by substantial evi-

ence., . .

, 2. Although the court reporter testified that

the testimony of accused at the former trial was under ocath
(R24), there 1s no direct evidence that the oath was adminis-
tered by a person having authority to do so. It may be presunmed,
however, in the absence of a showing to the contrary, that the
-requirements of Article of War 19 were obeyed. . \

k 3. Defense counsel objected to the reading of
excerpts from the record of the trial of 28,29 August 1944
(Cif ETO 3887) and requested that the entire record be introduced.
Thereupon the trial judge advocate offered the entire record.

The law member then stated:

"The law member feels only those excerpts

that are material and relevant to this

case should be introduced. There may be
parts in there that have no bearing on

this case. Go over the things that you ,
are going to introduce and offer as evidence
with the Defense and then find out if there
is any objection to it " (R2l1l). -

It is recited that the prosecution and the defense counsel con-
ferred on the proposed offer of evidence. After the prosecution
-offered certain excerpts in evidence, the defense counsel, after
the law member inquired whether the defense had any objectlous,
responded: '"One objection which has been overruled., No objec-
tion" (R24). The excerpts were then received in evidence,

CONFIDENTIAL
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Assuming that the defense counsel still in- -
sisted upon his objection that the entire rdcord be introduced
(a matter not clear from the recitals in the record), no error
resulted from the overruling of the objection. When the entire
record is avallable to both prosecutior snd defense, as appears
here, the better rule seems to be that it is a matter for the
discretion of the court whether only the relevant, material
portions of the record should be introduced or whether the
entire record should be introduced, leaving it to the other
side to use the remainder where only portions are originally
introduced, (2 ‘Wharton's Criminal ¥vidence (llth Ed., 1935),
sec.78%, p.1352; 22 CJ, sec.929, pp.815,816). Accused's sub-
stantial rights were not injuriously affected by the ruling
of the court.

b. Specification 2, Additional Charge I:

l., The most difficult question involved in this
case is whether the evidence is sufficient to prove that accused
took 30,750 francs or some other amount in addltion to the
41,015 francs from the German command post on 28 July 1944,

In the opinion of the Board of Review, the evidence, fairly
considered, is sufficient to exclude any reasonable hypotheses
except that accused did so,. '

Among the circumstances leading to this copclu-
sion are the following: One day after finding the francs, accused
paid approximately 17,000 francs for money orders in the total
amount of $340 payable to his wifej three days after the finding,
accused, in two separate transactions, delivered 41,815 francs
for money orders in the amount of $300 payable to his wife,
and other money orders, and 15,000 francs chiefly in payment®
for money orders for $275 payable to his wife. Since his divi-
sion Janded on the continent, only one payment on 1 July 1944,
had been made by the finance office before the time of these
dealings, and then no French francs like those in Pros.kEx.l were
issued, with the ‘exception of some 100-frané notes (and accused
stated he did not think he reeeived from the finance office any
100-franc notes similar to those in Pros.Ex.l). The June pay
of accused, paid on 1 July 1944, was 76.82 (approximately 3900
francs). All of the money invoived in the transactions cansisted
of French francs 1ssued by the French Government under the
German occupation, and similar to the francs admitted in evi-
dence as Pros.Ex.l. Accused informed the post office clerk
he won the money playing poker, These facts, when considered

CONFINTNTIAL L '
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with the surrounding circumstances of the transactions, pre-
sent a compelling case against accused, His explanation that
Sergeant kesser, deceased at the time of the trial, had
given him the 17,000 francs and the 13,750 francs was not
corroborated. It was in conflict with the factual situation
proven by clear, competent evidence., The ‘court was within
its province in disbelieving and rejecting it as not a
reasonable hypothesis, There was obviously presented a
factual issue for resolution by the court and its determina-
tion is binding on appellate review (Cii 8T0 895, Davis,et als
i ETO 11072 Copperman, and authorities therein cited)

) . The court properly held, therefore, that
the statement made to Colonel Dempsey on 1 August 1944 that
all-he took was 41,000 francs, was false, That accused
knew the statement was false when he made it, necessarily

follows,

, 2. -The statement was under oath, but there is
no direct evidence that the ocath was administered by an autho-
-rized person. Colonel Dempsey was the Inspector General
of accused's division, and he interviewed accused during
the course of his duties as such officer. An inference from
the evidence seems proper that Colonel Dempsey was duly
detailed to conduct an investigation so as to be authorized
to administer oaths under the provisions of Article of War
114, Even had such authority been lacking, however, accused's
false statement under the circumstances proven constituted
an .act bringing discredit upon the military service and hence
be punishable under Article of War 96 (CM 261341, III Bull,

JAG 423 (1944)) . ,
c. Specifications 1 and 2..Add;tional Charge II:

le As discussed above, the evidence in the
record 1s sufficient to prove that, at the times and places
alleged in these two specifications, accused paid for money
orders, made to the order of his wife, with the francs
found at the German command post, in the amounts stated.

The offenses-are alleged as a violation of
~ Article of War 80 and the allegations substantially follow -
" the forms prescribed in the Manual for Courts~Martial for
violations of that article (MCM, 1928, Appendix 4, p.246).

- 9 -
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Article of War 80 provides as follows:

"ART,80. Dealing in Gaptured or Abandoned
Property.-- Any person subject to military
law who buys, sells, trades, or in any way
deals in or disposes of cap%ured or aban-
doned property, whereby he shall receive
or expect any profit, benefit, or advan-
tage to himself or to any other person |
directly or indirectly connected with him-
self, or who fails whenever such property
comes into his possession or custody or

v within his control to give notice thereof
to the proper authority and to turn over

'such property to the proper authority
without delay, shall, on conviction :
thereof, be punished by fine or imprison-
ment, or by such other punishment as a
court-martial, military commission,  or
other military tribunal may adjudge, or
by any or all of said penalties",,

Although this article appeared in the military code for the
first time in the Revision of 1916, it was based upon a Civil
War statute which had been found necessary during that period -
(Report of Senate Committee on Military Affairs, Calendar No, -
. 122, Senate, 64th Cong, lst Session, Report No, 130, 9 February
l91é, p.79). Like Article of War 79, this article is in
_accordance with the principle-.of the law of modern war and

of nations that enemy.property captured in war becomes  the
property of the government or power by whose forces it is
taken, and not the property of the individuals who take 1t,

* Private persons may not capture enemy property for their own..
benefit (see Davis' Treatise on lMilitary Law-(Third Edition’
191%) p.362; Winthrop's Military Law and Precedents (Reprint,
1920) p.557), S o -

: The provisions of Article of War 80 are

" not discussed in the Manual for Courts-Martial, 1928, but

in the 1921 edition a useful discussion is found. .Therein

it is pointed out that this article is broader than Article

of War 79 in that Article of War 80 protects abandoned as

well as captured property and private as well as public

captured or abandoned property. With reference to the pro-: -
visions relating to dealing in captured or abandoned property, -
the 1921 edition statess s . , , . oo

-

-
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"This portion of the article addresses itself
to several specific acts of wrongful dealings
and looks especially to cases where, instead
of appropriating the property to his own use
in kind, the accused in any other way deals
with it to advantage. The article prohibits
receipt as well as disposition of captured .
or abandoned property by barter, gift, pledge,
lease, or loan., It lies against the destruc-
tion or ahandonment of such property if any
of these acts are done in.the receipt or ex-
pectation of profit, benefit, or advantage
to the actor or to any other person directly
or indirectly connected with himself. The
expectation of profit rieed not be founded
on contract; it is enough if the prohibited
act be done for the purpose, or in the hopne,
of benefit or advantage, pecuniary or other-
wise" (MCk, 1921, par,.430, p.387).

The elements of proof are stated as follows: ' r

™ (a) Thap~the accused has disposed of, dealt
in, received, etc.,, certain public or private
captured or abanfioned property. ‘

(b) That by so doing the accused received or
expected some proflt or advantage to himself
or to a certain person connected in a certain
manner with himself" (MCH, 1921, par.430,
Pp'387’388)f . ‘ CT.

Ny !

" In the opinion of the Board of Review, the
evidence in the record is sufficient to prove each element
of the effense, as above set forth, under Article of War 80.

2. A final question remains--the plea of former

jeopardy asserted by the defense as to additional Charge II and

@pecifications (R7). The portions c¢f the record of trial on
29 August 1944, introduced by the defense in support of its

plea (&88,89), show that the charges in.that case related to
the 41,615 franes. The offenses charged in the present case
are obviously separate and distinct offenses and hence there
was no.double jeopardy (MCM, 1928, par.68, p.53; CM 124566

(1919), Dig. Op. J4G 1912-4d, sec.397(1), p.242}. The court
correctly ruled against the contentions of the defense (R103)

- 11 - ' ‘ A
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6. The charge sheet shows that accused is 23 years and
five months of age, entered on active dyty on 15 September
1942 as a second lieutenant, and served with Headquarters,
120th Infantry from 25 September 1542 to date. No prior ,
service 1is shown. .

: 7. The court was legally constituted and had jurledlc-
~ tion of the person and offenses. No errors injuriously
affecting the substantial rights of accused were committed
during the trial., The Board of Review is of the opinion
that the record of trial 1s legally sufficient to. support
the findings of guilty and the sentence, '

8. A sentence of dismissal,:" total forfeitures, and con-
finement at hard labor is authorized upon conviction of an
officer of an offense in violation of article of War 380 or 96,
‘The designation of the Zastern Branch, United States Dis-
ciplinary Barracks, Greenhaven, New York, is proper (AW-42;
Cir.210, WD, 14 Sept. 1943, sec.VI, as amended).

/W’ é : ‘Judg'e Advocate

J. }z;fff~n-~/' Judge Advocate

%ﬁé Z@Z ; Z Judge Advocate
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1st Ind.

War Depavtmpnt Branch, Office of The Judge Advﬂﬁﬁtﬁﬁgeneral g

with the ZEuropean Theater of Operations.

++ TO: Commnanding Genersl, Buropean Theater of: Operatlens, APO

-887, U. S. Army.

‘ l.- In the case of First Lieutenant BASIL C..KONICK
(0-1293606), Cannon Company, 120th Infantry, attention
is invited to the fOregoing holding by the Board of Review
that the record of trial is legally sufficient to support
the findings of guilty and the ntence, which holding is
hereby approved., Under the provisions of Article of War 505,
you now have authority to order execution of the sentence.

: 2. Wnen copies of the published order are forwarded
to this office, they should be accompanied by the foregoeing
holding and this indorsement. The file number of the
record in this office is CM ETO 9573. For convenience.

of reference, please place that'number in brackets at the

end of the order: (CM ETO 9573)

( Sentence ordered executed, GCMO 202, ETO, 9 June 1945).
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887
ir
BOARD CF REVIEA NO, 2 T JIN R
CM ETO 9595
UNITED STATES g» 29TH INFANTRY DIVISION
Ve ) Trial by GCM, convened at
) ® AP0 29, U, S, Army, 6 March
Private HOMER L. DE LAURIER ) 1945, Sentence: Dishonorable
(36899245), Company I, ) - discharge, totel forfeitures,
116th Infantry ) and confinement at hard labor
) for life. United States
) Penitentiary, Lewisburg,
) Permnsylvania,

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1, The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2+ Accused waé tried upon the following Cherge and Specification:
CHARGE: Violation of the 58th Article of War,

Specification: In that, Private Homer L, De Laurier,
‘Company I, 116th Infantry, did, at Mersenhausen,
Germany, on or sbout 21 December 19.4, desert
the service of the United States and did remain
ebsent in desertion until he was apprehended by
the Military Police on 5 January 1945,

He pleaded not gullty and, all the members of the court present at the
tims the vote was taken conrurring, was found gullty of the Charge and
Specification. No evidence of previous convictions was introduced,
Three-fourths of the members of the court present when the vote was
taken concurring, he was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become dus and
to be confined at hard labor, at such place as the reviewing authority
may direct, for the term of his natural life., The reviewing authority
epproved the sentence, designated the United States Penitentlary,

o 5
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Lewisburg, Pennsylvania, as the place of confinement, and
forwarded the record of trial for actlon pursuant to Article
of War 504,

3, Clear and convincing evidence was presented that
accused, a rifleman in Company I, 116th Infantry (R6,14), failed
. to return 10 his company at Heerlen, Holland, from a 48 hour pass
which expired 21 December 194/ (R6,7,9,12) and that accused did
. not have permission to be absent after that date (R12), Vnhile.
dressed in civilian clothes, accused was apprehended in Antwerp,
3nlp%um, -on 5 January 1945, by the British military authorities
Rll& -

After his rights were fully explained to him (R13),
accused upon his return to his organization, told his company
commander that he went to Antwerp, where he met a sailor who
wanted to take him back to the United States., This sailor told
him it would be necessary for him to have civilian clothes in order
to board the ship., After securing the civilian clothes he went
to the dock where he was supposed to meet the sailor but the ship
had sailed and as he was roaming around the docks he was picked
up by the British dock guards (R13),

"4e While a sworn witness on his own behalf, eccused admitted
thet on 21 December 19/ he failed to return from a pess to Heerlen
and vieinity because he had been up to the front and "had some
instinct about not killing", He just went "to pieces up there'
(R16)s He reaffirmed his pre-trial statement to his company
commander with respect to meeting the sailor who wanted to take him
back to the United States and his apprehension while wearing
civilian clothes (R17), He further stated that at the time he was
contemplating his return to the United States he did not intend to
return to the 29th Infantry Division (R19) but preferred being
in prison in America to being a rifleman in his company if he had
to kill (R26), .

5¢ There is, therefore, substantial evidence that accused at
some time during his absence entertained the intent not to retwurn
to his place of duty (MM, 1928, par,.130a, p.142) and which fully
justifies the court's finding of guilty (CM ETO 2842, Flowers .
CM ETO 4526, Archuletta; CM ErO 6195, Odhner). ,

6e The charge sheet shows that accused is 21 years of age and
was Inducted 24 January 1944 at Detroit, Michigan. No prior service
is shown,

"Te The court was legally constituted and had jurisdiction of
the person and offense, No errors injuriously affecting the sub~-
stantial rights of accused were committed during the trial, The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of gullty end the sentence,

ob86
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8., The penalty for desertion in time of war is death or
such other punishment as a court-martial may direct (AW 58),
Confinement in a penitentiary is authorized by Article of Var
42, The'designation of the United States Penitentiary, Lewisburg,
Pennsylvenia, as thé place of confinement is proper (Cir.,229, WD,
g June 1944, sec,II, pars. 1b(4), 3b).
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Branch Office of The Juldge Advocate ueneral

with the
European Theater
APO 887
BOARD COF REVIEW NO, 1 25 AUG 1945

CM ETO 9597

UNITED STATES 80TH INFANTRY DIVISION

Ve Trlal by GCM, convened at
APO 80, U, S. Army,

16 March 1945, Sentence:
Dishonorable discharge,
total forfeitures and con-
finement at hard labor for
life. Eastern Branch,
Unlted States Dlsclplinary
Barracks, Greenhaven, iiew
York. :

Private ADAM JUSIAK, JR.
(32269514 ), Company O,
318th Infentry.

st Nt Vet e Nt Nt s Qs St Svagst? St e

HOLDING by BCARD COF REVIEW NO, 1
BURRCW, SPEVELS and CARRCLL, Judge Advocates

1. The record of trial in the case of the soldier named
above haa been examined by the Board of Review,

2. The accused was tried wpon the following charges .
and specifications:

CHARGE I: Violation of the 58th Article of War,

Specification 1: In that Private Adam Jusiak,
Jr., Company C, 318th Infantry, 4id, in
the vicinity of Lixieres, France, on or
about 21 October 1944, desert the service
of the United States, by quitting and
absenting himself without proper leave
from hls organigzation and place of duty
with intent to avold hazardous duty, to-
wit: particlpation in operations sagalnst
an enenyy of the Unlted States and did ‘
renain absent in desertion until he sur-
rendered himself at or near Bawmblderatroff,
France, on or about 26 November 1944,

1
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Specification 2: In that * % %, 3id, in the
vicinlty of Seingbouse, France, on or
about 29 November 1944, desert the service
of the United States, by quitting and
absenting himself without proper leave
from his .organizatlion and placé of duty
with intent to avold hazardous dJuty, to-wit:
particlpation in operations against an i
enemy of the United States and did remaln
absent 1In desertion until he surrendered
himself at Yerlebach, France, on or about
8 December 1944, .

Specification 3t In that % % s, d1d, in the
viclnity of Grentzingen, Luxembour g, on
.or about 22 December 1944 desert the:
gervice of the United States, by quitting
and absenting himself wlthout proper leave
from his organization and place of duty
with intent to avoid hazardous duty, to-wit:
participation in operations against an
enemy of the United States and di1d remaln
absent 1n desertion until he surrendered
himself at 305th liedical Battallen Clesaring
Station in the viclnity of Warken, Luxembourg,
on or about 11 January 1945,

CHARGE II: Violatlon of the 69th Article of War,
(Finding of guilty disapproved by reviewing
authority).

Specification 1: (Finding of 7uilty disapproved
by reviewing authority).

Specification 21 (Finding of gullty disapproved
by reviewing authority).

He pleaded not gullty snd, all of the menbers of the court
present at the time the vote was taken concurring, was

found ﬁuilty of Specificatlon 1 of Charge I, except the

words "surrendered himself at or near dambiderstroff France,
on or about 26 Nofember 1944", substituting therefor the
words "returned to military control at or near Nancy, France,
on or gbout 18 November 1944", of the excepted words, not
gullty, and of the substituted words, gullty; gullty of
Charge I and the remsining specificstions thereof; and
gullty of Charge II and its specifications. Zvidence was
introduced of one previous conviction by apeclal court-
martial for absence without leave for 22 days in violation
.of Article of War 61, L11 of the members of the court pres-
ent at the time the vote was taken concurring, he was sentenced

s 9597
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to be dishonorably discharged the service, to forfeit all
pay and allowences due or to become due, and to be con-
fined at hard labor, gt such place as the reviewlng
authority may direct, for the term of his natural life.

The reviewing authority approved only 'so much of the find-
ing of Specification 1, Charge I, as found the accused
guilty of absenting himself without leave from the vicinity
of Lixieres, France, from 21 October 1944 to 18 November
1944, in violation of Article of War 61, only so much of
the finding of Specificatlon 2, Charge I, as found the
accused guilty of absenting himself without leasve from the
place and during the period alleged, in violation of
Article of War 61, and only so much of the finding of
Specification 3, Charge I, as found the accused gullty of
desertion as charged, terminated In a manner not stated,

and dlsapproved the findings of Charge II and lts specifica-
tions, approved the sentence, designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York,
as the place of confinement, and forwarded the record of
trial for actlon pursuant to Article of War 5035, -

3. Extract coples of morning reports, which showed

" the original reports to have been sligned by the regimental
personnel officer during the perlod 25 October to 30

November 1944, purported to establish the absences without
leave alleged in Specifications 1 and 2 of Charge I. With

respect to these reports, the defense counsel stated in
open court:

"I wish to state here that I have examined
the morning reports which are belng pres-
ented in thls case. They are signed by the
Regimental Personnel Officer and I realize
they were prepared under his direction and
authenticated by nim and not the company
commander. I understand that 'thls was done
according to the circular of Third Army
and has been done in the organizations ever
since we came to France in August of 1944,
I have no objection to thent since they
reflect the true state of affairs insofar
as the accused is concerned" (R6).

' As to Specificatlion 3, a like entry dated 8 January 1945,
" introduced in evidence showed accused: "Fr arrest in
Quarters to AWOL as of ’22 Dec 44" (R6-8 Pros .Exs. A-G).

Near Colmar, Luxembourgcnthe afternoon of 10
. January 1945, accused was found in a comatose condition
esleep in the snow. His breath smelled heavily of alcohol
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and he did not regaln conaciousness until evening. His
condition was diagnosed at the hospital as "Acute
Alcoholism, sevgre" .(R10,11,13). Sometime subsequently,
apparently about the 14th or -15th of January, he told the
driver of a jeep who was ordered to take him to hils ’
company, and later the conmpany commander, that there were
"rnot enough men in the Army to take him back to the front
lines", that he was not going, and that he could not stand
it (R12).

- " Testimony as to tactical operations was 1ln substance
that the company was with the 4th Armored Division "a little
past the middle of December i % i golng to Bastogne, to

meet this combat outfit" (R9).

4, Vo evidence was introduced by the defense, but the
accused after his rizhts as a witness were fully explalned
to him, elected to make the Tollowing unsworn statement
through counsel:

"I have tried and tried to starid up under
artlilery and mortar filre but find I am
unable to do so., I have become extremely
nervous and cannot perform my dutles
efficiently. I have asked to bs relleved
from front line duty but to no avail., I
have used alcoholic drinks to steady my
nerves and to regain my composurs, however,
thils nas not helped me., I do not want to
stop fighting for my country. I belleve
it is my duty to do a1l that T can and all
that I am capable of doing to defeat the
Germans. I willl do any type of work but I
Just cannot stand the continuous shelling.
On 18 November 1944, I was told I was under
arrest, glven a rifle, ammunition and my -
pack and sent to my squad and I took part
in an attack that night., I joined the 80th
Infantry Division at Fort Dix, Hew Jersey"
(R13,14).

5., a. Specifications 1 and 2, Charze I:

‘ “The reviewing authority approved only so mach
of the findings of gullty eof each of these specifications
as Involved absence without 1eave, terminated in the first
instance on 18 November 1944, The entrles In the morning
reports as to the absences alleged were signed by an officer
not authorized by then current regulations to algn them.
The fact that a Third Army circular of 12 April 1944 (Cir.,
No, 3, sec,V, par.3) authorized unlt personnel officers to
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prepare mornlng reports dld not authorize such offlcers
to sign them. The acts of preparation and signature
are separate and distinct (pars.5,6, AR 345-400, 7 lay
1943, then current; pars.4,42, ibid 1 kay” 1944 next revision,
pars.4 43 ibid, 3 Jan. 1945). According to Webster,
"prepare" means "1to make ready". The analogy of a lawyer
who is authorized to prepare, but not to sign, wills and
deeds 1is pertinent. Although these morning reports would
therefore have been otherwise inadmissible (CX ETO 7686,
Magzie and Lewandoski), the defense counsel in open court-
agreed to thelr correctness and in effect judicially ad-
mitted, or stipulated to, the facts therein contalned
(cM 199641 Davis (1932), 4 BR 145). Having thereby re-
lisved the progecution of the ‘burden of proceeding with the
evidence, accused may not now receive the benefit of their
original inadmissibllity. The evidence as to these specl-
ficatlons is therefore legally sufficlent to support the
findings of gullty as modified by the reviewling authority.

b. Specification 3, Charge I:

By reason of the Theater directive (sec.4,
cir,119, Hgs., European Theater of Operations, 12 Dec, 1944),
authorizing personnel officers to sign morning reports, and
the pertinent Army Regulations (par .43, AR 345-400, 3 Jen.
1945), the report in evidence was without question competent
to establish the gbsence wlithout leave beginning 22 December
1944, which is presumed to have continued untll the return
to military control proven as of 10 January.

The remaining question 1s whether or not this
abaence without leave was with the intent to escape hazard-
ous duty. The proof of the tactical situation is scant.
Judiciel notice will be taken only that the date of 22
December 1944 was during the opening stages of the great
German winter offensive, that some of the heaviest fighting
of that offensive occurred in and around Bastogne, and that
this was at a time of great apprehension in the area
(CM ETO 7413, Gogol; Cl ETO 8358, Lape and Corderman).

Thus the evldence as to operatlons, aided by judiclal notice,
is proof only that the organization was iIn an active zone

at a crucial time. Accused's statements on 14 or 15 January
when confronted with return to combat of his intent not to
serve In actlon agaln, was some evidence from which reasona-
ble inferences may be drawn as to the state of his mind 19
days before that date when considered in conrnection with hils
unsworn statement. Lastly, his unsworn statement at the
trial, although couched in terms of nervousness, is in the
plainer meaning of its languasge an admlssion of continulng
‘fear and cowardice. From the evidence therefore, in the
opinion of the Board of Review, the court was justified in
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inferring that when accused left his company on 22 December
he dij so with the craven Ilntent to avold serving the
country in the hazards of battle (CM ETO 8172, St., Dennis;
Cil ETO 8519, Briguglio; Cli ETC 8690, Barbln and Ponslek:;
Cki ET0 11503, Trostle). :

6. The charge sheet shows that accused-is 29 years,
11 months of age and was inducted 11 June 1942 to serve for
the duration of the war plus six months. He had no prior
gsrvice.

7. The court was legally constituted and had jurls-
dictlon of the person and offenses. No errors injuriously
affecting the substantial rights of accused were committed
during the trial. For the reasons above stated, the Board
of Review 1ls of the opinion that the record of trigl is
legally sufficlent to support the findings of gullty as
epproved and the sentence, .

8. The penalty for desertion in time of war 1s death
or such other punishment as a court-martial may direct
(A% 58). The designation of the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as
the place of confinement, is suthorized (AW 42; Cir .210,
WD, 14 Sept.1943, sec.VI, as amended).

(3

. :-:-:/,’I Z 'EZQE our~ Judge Advocate
M Z/, :@ / 4 Judge Advocate

&22, 22 2 . Judge Advocate
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Branch Office of The Judge Advocate General

with the
European Theater of
APO 887
BOARD OF REVIEW NOs 3
CM ETO 9601
UNITED STATES 3
Vo-' )
)
Privates 10UIS F, CIUCIO )
(34205679) and EENRY M. )
NERENTEZ (32011060). both )
of Company A, 28th Infantrye )
: )
)
).
)
)
)

Qperations

4 JUN 1

8TH INFANTRY DIVISION

Trial by GCM, convened at APO 8,
Us S¢ Army, 13 and 18 Merch 1945.
Sentence as to each accuseds
CIUCIOs Dishonorable discharge,
total forfeitures and confinement
at hard labor for life,
MENENDEZS$ Dishonorable discharge,
total forfeitures and confinement
at hard labor for 20 years,
Eastern Branch, United States Dise
ciplinary Barracka.,croenhaven, .
New Yorke

' EOLDING by BOARD uF REVIEW NO, 3
SIEEFER, SHERMAN and DEWEY, Judge Advocates

1.

The record of trial in the case of the soldiers named above

has been examined by the Board of Review,

2¢ Accused wers arraigned sep

arately and tried together upon

the following charges and specificationst

CIUCIO

CHARGEs Violation of the

Specifications

Iouis Fe Ciucio, Company "A%,

being present with hi

75th Article of War,

In that Private (then Staff Sergeant)-’

28th Infantry,
8 company whlle it was

engaged with the enemy, did at Vossenack, Germany

on or about 2000 3 De

cember 194, shamefully

abandon the said company and seek safety by
concealing himsslf, and did fail to rejoin it
until he was apprehended by military authori-
- ties on 1700 2 February 1945

nONENINTM
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MENENDEZ

CHARGEs Violation of the 75th Article of Ware

Specifications In that Private (then Staff Sergeant)
Henry M. Menendez, Company *A*, 28th Infantry,
being present with his company while it was enw
gaged with the enemy, did at Vossenack, Germany,
on or about 0630 3 December 194}, shemefully
abandon the said company and seek safety by comnm
cealing himself, and did fzil to rejoin it until
he was epprehended by military authorities on
1700 2 February 1945

Each accused pleaded not guilty and, three-fourths of the members

of the court present at the time the vote was taken concurring, .

was found guilty of the Specification preferred against him, excepttng
the words vbeing present with his company while it was engaged with -
the fenemy* apd "fail to rejoin it", substituting therefor the words,
*remain absent", of the excepted words, not guilty, of the substi-
tuted words,. guilty, snd not guilty of violation of the 75th Article
of War and guilty of the 61st Article of Ware Evidence was introw
duced against accused Ciucio of two previous convictions by special
courtemartial for absences without leave,. one for eight days and

ten days respectively, and one for nine months and 11 days, beth in
violation of Article of War 61s No evidence of previous convictions
was introduced agaims t accused Menendezs Three«fourths of the

members of the court present at the time the vote was taken concurring,
each accused vas sentenced to be dishonorably discherged the service, -
to forfeit all pay and allowances due or to become due, and to be
confined at hard labor, at such place as the reviewing authority

may direct,. Ciucio for the term of his ratural 1life and Menendez

for the period of 20 yearse. The reviewing authority approved only

so much of the finding of guilty of each specification as involvss

a finding of guilty of absence without leave and the aporehension

of accused by militery authorities at the time and et the place
alleged, approved each of the sentences, desigrated the Eastern
Branch, United States Disciplinary Barracks, Greenhaven, New York,

as the place of confinement of each accused, and forwarded the record
of trial for actbnpursuent to Article of War 50}

3¢ The evidence was undisputed that on 2 December 1944, each
accused was a staff sergeant with Compsvoy A, 28th Infantry, whiech
was then in a holding pesition iv the town of Vossenack, Germany,
ani receiving enemy artillery fires On the followingz day the
company made an attack in the visinity of Brandenburg, Germany,
ani the absence of both azcused was discovered after the company's
objective was reached, Neither had permission to be ebsent and
the aid station concerned had no record of the evacuation of either

- 2=
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of thems, On 2 December the presence of Menendez was noted et a
"rest camp® operated under the supervision of the Regimental
Surgeon at a place about one mile from Vossenack near the Reglw
mental Command Posts The unauthorized absencs of both accused
terminated upon their apprehension and return to militery control
at Vossenack on 2 February 1945 The evidence fully supports the
court?s findings of guilty, by exceptions and subatitutions, as
modified by the reviewing authority, of absence without leave by
each accused in violation of Article of War 61, in each instance
a lesser included offense of that originally charged and alleged
in each specification under Article of War 75 (CM 130412 (1919);
CM 126647 (1919)s Dige Ope JAG, 1912-1940, secel33(3)s Pe304)e

4e The charge sheet shows the following concerning the
service of accuseds ;

Ciucio is 34 years of age and was inducted 21 May 19&2
to serve for for the duration of the war plus six months,

Menendez is 26 years of age and was inducted 7 March 1941
to serve one years His period of service is governed by the Service
Extension Act of 19414

Neither accused had prior service,

[

5¢ The court was legally cunstituted and had jurisdiction of the
persons and offensese No errors injuriously affecting the substantial
rights of accused were committed during the trisle The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence,

6o The penalty for ebsence without leave is such punishment as
a court-martial may direct (AW 61)s .The designation of the Eastern
Branch, United States Disciplinary Barracks, Greenhaven, Mew York,
as the place of confinement of each accused is proper (AW }2; Cir.210,

WD, 14 Septe 1943, sec.VI, as amended),

4f33Z7§52<22222243442A91(” Judge Advocate
. ﬁl‘vg{f'&m ﬂ W Judge Advocate

Judge Advocate
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
APQ 887
BOARD OF REVIEW NO. 2 12 MAY 1045
CM ETO 9611
UNITED STATES )V CORPS
_ ) . .
' )
a ) Trial by GCM convened at Mechernich
Private FRANK P, PRAIRIECHIEF ; and Ahrweiler, Germany, 21,24 March
(38088739), Company C, 56th 1945. Sentence: Dishonorable dis-
Signal Battalion ) charge, total forfeitures and con-
) finement at hard labor for life.
) United States Penitentiary, Lewisburg,
)  Pennsylvania,

HOLDING by BOARD OF RIVIEW NO. 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

l. The record of trial in the case of the séldier named above
has been examined by the Board of Review,

2. Accused was tried upon the following charges and specifica-‘
tions: o

CHARGE I: Violation of the 93rd Article of War.

Specification 1l: In that Private Frank P. Prairiechief,
Company "C* , 56th Signal Battalion, did, at Mecher-
nich, Germany, on or about 14 March 19&5, in the
nighttime feloniously and burglariously break and
enter the dwelling house of Frau Anna Kohlgraf,
with intent to commit the felonies of rape and
assault with intent to do bodily harm with a
dangerous weapon therein.

Specification 2: In that * # # did, at Mechernich,
Germany, on or about 1li March. 1945, with 1ntent
to do bodily harm and with intent to commit the
felony of rape, commit an assault and battery'updﬁ
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Frau Anna Kohlgraf, by willfully and feloniously
threatening the said Frau Anna Kohlgraf with a
dangerous weapon, to wit: his gun, by pointing
it at her in a threatening and demanding manner,

and by striking, pushing, grabbing and holding
hero

Specification 3¢ .In that * % 3 did, at Mechernich,
Germany, on or about 14 March 1945, commit the
crime of sodomy by feloniously and against the
order of nature having carnal connection per
annum with Frau Anna Lohlgraf foreibly and
against her will,

CHARGE II: Violation of the 92nd Article of War,

Specification: In that ¥ % % did, at Mechernich,
Germany, on or about 14 March 1945, forcibly
and feloniously, against her will, have carnal
knowledge of Frau Anna Kohlgraf.

‘He pleaded not guilty and, twothirds of the members of the court
present at the time the vote was taken concurring, was found guilty
of the charges and speasifications. cvidence was introduced of one
previous conviction, by special gourt-martial, for being drunk in
uniform in camp, in wiolation of Article of War 96. Three-fourths
of the members of the court present when the vote was taken concurring,
he was sentenced to be. dishonorably discharged the service, to for=-
feit all pay and allowances due or to become due, and to be confined
at hard labor, at such place as the reviewing authority may direct,
for the term of his natural 1life. The reviewing authority approved
the sentence, designated the United States Penitentiary, lewisburg,

- Pennsylvania, as the place of confinement and forwarded the record
of trial for action pursuant to the provisions of Article of War 502.

3. The evidence for the prosecution shows that on l4 March
1945 accused was a member of Company C, 56th Signal Battalion which
organization was located at Mechernich, Germany (R25,62). At about
10:20 pm on the evening of this date Frau Anna Kohlgraf, aged 60,
and her daughter, Kaethe, were awakened by the breaking of glass
in the window of their home at 15 Rosengraben Strasse, Mechernich
(R6,14). Upon descending. the stairs with a candlelight they dis-
covered an American soldier standing in the hall, whom they des-
cribed as neither black nor white and whom they later identified as
the accused, an American Indian (R13,14,16,21,28)., He was also
identified in court (R13,16). According to these witnesses, accused
pointed his gun at them, saying "Comrades" (R7,15). He spoke
English and they spoke German, neither understanding the other,
except a very few words (R7,15,45). The daughter Kaethe, ran to the
house of a neighbor and remained there during the evening. She and
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her friends were afraid to venture outside and to come to the

‘aid of her mother (R7,15). Following the daughter's departure
accused took the women, Anna, by the arm, led her out the deor, and
down the street where he threw her on the' groud, hit her on the

chin and mouth, tore her underpants and raped her against her
protestations. She pleaded with accused, saying, "Comrade don't

do it, I am an old woman® (R7). He led the woman further down the
road towards the woods, where he "started raping" her again. Accord-
ing to the witness, accused raped her "about four or five times"
(R7). "Once from the front and twice fram the reart (R8). During
these acts he put his penis in her "vagina'" while she was lying

on her back, and in her "rectum®" while she was bent over forwards,

in which latter position he pushed her (R8). After accused completed
these sex acts, Anna ran away and was "picked up" by a guard, who
took her to the nearby military government headquarters (R7,11,12).

At the time she left the house with accused she wore a jacket, under-
pants, a slip and a pair of shoes (R7,8)., She identified her under-
pants and slip, which were torn, stained and muddy (Pros.Ex.A and B)
(R9,10). Upon investigation of the incident, it was discovered that
the ground on an embankment near the Kohlgraf residence was "freshly
disturbed” and "all kicked up". It was apparent that "a struggle
“had taken place" there (R23)., Accused's field jacket, post exchange
ration card, the top of a fountain pen, a pair of scissors and other-
miscellaneous items were found there (R23). He admitted ownership of
each of these items (R24). On 15 March 1945 Captain Berhard H. Lunine, .the
battalion surgeon, made an examination of both accused and the victim.
He found that accused had & small cut or wound on his right wrist

and scratch marks on his chest., Theunderwear which he was wearing
and a pair of m"OD" trousers found in his barracks bag were stained
with blood and mud. Accused voluntarily advanced the statement that
the trousers were worn by him on the previous night (r33,34). The
pair of pants were received in evidence, without objection by the
defense (Pros.Ex.D) (R34). The examination of the woman disclosed
that her condition was *one of shock" (R35). Her left eye was
blackened and her nose bruised. She suffered a minor injury to her
lips and mouth and received numerous small wounds and scratches in the
region of her right shoulder and on both thighs (R35). Photographs
depicting the injuries of the victim on 15 March 1945 were identified
(Pros.Exs. C and G) and exhibited to the coyrt (R35,36,55). A
vaginal and rectal examimation of her on thea¥ollowing the assault
was undeterminative, There were no wounds or lacerations of any

kind discovered in the region of the vagina or rectum of the German
woman (R41).

4. Accused after his rights as a witness were explained to
him, elected to be sworn as a witness in his own behalf. He testi~
fied that on the evening of 14 March 1945, together with two other
soldiers, he drank five bottles of wine, Accused drank three bottles
himself. He remembered leaving his quarters about 9:10 o'clock pm

’
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and going down the road and meeting a woman. Following this, he

remembered nothing until the next morning when he was awakened.,

His pants were muddy and according to accused he "figured" that
he must have fallen down the night before. His helmet, rifle

- and field Jacket were missing and upon searching for them he found

the gun lying against a fence and the other items beside the

road near the Kohlgraf house., He identified the field jacket,

and the "PX" ration card so found as his property.(R63,64). He

was stopped by a member of the military police and taken to the

house where he saw a Captain Brady who showed him a broken window

and charged him with breaking it. Accused replied that he did not

remember going to the house or breaking the window. He was later

_ examined by a medical officer (R62-67).

.+ Privates Clarence Goff and John B. Childs, both members
of the 56th Signal Battalion, corroborated accused!s testimony
that he had been drinking on the evening in question., Goff
testified that accused drank "right smartly", beginning at about
8:00 o'clock pm and that by 9:00 o'clock he had consumed the greater
portion of five bottles of,wine. He next saw him at midnight,
nthen he brought & woman in with him" (R42,43). His condition at
this time was "pretty drunk" (R44). He asked for a flashlight. Goff
overheard accused talking with the woman in the next room of their
quarters. He was speaking English and #he German (R45). He was
unable to understand the nature of their conversation but he was
positive that they were not quarreling (R46). Childs testified
-that he saw accused at about 5:30 pm that same day and that he
appeared to lave had a few drinks at that time; he was not drunk,
in fact, "he was sober”, Iater, however, at about 12:30 that night
he heard someone calling him and upon going out in the hall of
their barracks he saw accused "leaning agalnst a table" and "so
drunk that he could hardly stand up" (R47). He also saw a woman
about half way up the stairs., She appeared to be drunk and was
nplenty dirty", like-she had been "falling around in the dusi" (Rl+8).
Childs flashed a light in her face and noticed that she was an old
woman but he did not observe any scratch marks or wounds or blood
on her face (R48,49). He led her out the door and pointed in the
direction of the military police station at the command post (R48-52).

Captain Thomas E., Timmey, Medical Corps, testified that he
examined the woman the day following the alleged assault and that
there was -no evidence of penetration, bleedlng,lacerations or brulses
in the vicinity of the woman's ams or vagina (R54,57). He indicated
that there is a "great difference" in tolerance in the effect- of
alcohol upon whites and Indians (R55,59).

It was stipulated by ahd between the prosecution and

defense that, if resent and available as witnesses, three medical
officers would testify they. examined accused on 18 and 19 March

~lim
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and that their diagnosis was, "alcoholism, acute, with patholo-
gical intoxicaticn". Although accused was "sane and responsible"
they found that at the time of the commission of the offenses his
mental state, while under the influence of alcohol - .

"did not permit of his being -able to
differentiabe between right and wrong, to
adhere to the right, and to appreciate
the consequences of his acts " (R61l,Def.Ex.A).

It was further stipulated that the character of accused's
services prior to the present offenses was "very good" (R61).

6. Competent uncontradicted evidence establishes that accused
broke the window and entered the house of Frau Anna Kohlgraf at
Mechernich, Germany, in the nighttime on 14 March 1945. He was
identified by this woman and her daughter as the.American soldier
present in her house on the evening in question. He was later seen
with her at his quarters that night. He was also identig ed j
court. Accused was thus properly identified as the persgnéﬁggénthe )
commisdon of the offenses alleged. -

: Specification 1 of Charge I alleges burglary by breaking

‘and entering the dwelling of Frau Kohlgraf "with intent to commit -
the felonies of rape and assault with intent to do bodily harm with

a dangerous weapon therein", Burglary is defined as the "breaking

and entering, in the night, of anothersdwelling house, with intent to
commit a felony therein. The term t'felony' includes, among other
offenses so designated at.-common law % % # rape, sodomy" (MCM, 1928,
par,149d, p.168). Assault with intent to do bodily harm with a dangerous
weapon has been declared to be a felony by statute (AW 42, sec.276,

18 USCA, 455). The proof herein shows that, after breaking and ’
entering the house of-Frau-Anna Kohlgraf, accused assaulted this German
woman by pointing his gun at her as alleged. ILater he raped the

woman. The establishment of the latter fact shows conclusively
accused's intent in breaking and entering into thehouse., He was
therefore properly found guilty of Specification 1 as charged.

Concerning Specification 2, the evidence establishes that
accused grabbed the woman by the arm, struck her on the face and
. mouth, and pointed his rifle at her. His speech and actions in-
dicate that his manner was "threatening and demanding", as charged.
The evidence thus supports the courts finding that accused committed
an assault and battery in violation of the 93rd Article of War
(ci ETO 1177, Combess, CM ETO 1690, Armijo; C ETO 6288, Falise).

i

Concerning Specification 3 of Charge I and the Specification
of Charge II (sodomy ard rape) the only direct evidence bearing
upon the commission of these offenses consists of the testimony of
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the German victim, Frau Anna Kohlgraf., She testified that follow-
ing the assault upon her, accused led her outside the house and

down the road where he threrher on the ground, tore her pants and
raped her against her will. According to the witness she protested,

. saying "Comrade don't do it, I am an 0ld woman". However, he

pursued his desires and later led her towards some woods where .

he again raped her. He also commited the acts of sodomy. In support
of her testimony, the circumstantial evidence shows that a violent
and vicious assault was in fact committed on Anna Kohlgraf. Her face
and body was bruised and beaten. Accused was absent from his quarters
on the night in question and remained with this woman for about two
hours, His jacket and certain of his personal property was found

at the scene of the struggle the following morning. The clothing

of both the accused and the victim was discovered with stains of

mud and blood thereon, He had been drinking that night., Such
evidence affords sufficient corroboration of the direct testimony

of the German woman that accused committed the offenses of sodomy

and rape as charged (C. xTO 1743, Penson; CM ETC 3964, Lawrence;

Cf ETO 3858, Jordon; CM ETO 4266, Luest; CM =TO 6224, Kinney and Smith).

Although the evidence shows that accused was under the
influence of alcohol during the evening in question, the fccts’
disclose that he was capable of walking, of handling the woman, and
of physically accomplishing all the acts inwlved in the offenses as
shown. He was able to walk down the road with the woman after breaking
into her house. He talked with her and called her comrade. He was
able to find his way to his quarters and to direct the woman there
with him. He sufficiently remembered enough of what-happened on the
evening of his association with her to return to the scene of the
assault and struggle the next morning to recover his lost clothing
and equipment. All of these facts indicate that accused was not so
intoxicated as not to know what he was doing. The law is well settled
that voluntary drunkenness does not constitute an excuse for the
crime of rape nor destroy the responsibility of the accused for his
misconduct (1 Whatton's Criminal Law (12th Fd.,1932), sec.66,p.95);
CM ETO 5609, Blizard; CM E10 5641, Houston; CM ET? 8691, Heard).
Although it was stipulated that if available as witnesses three
medical officers would testify that following an examination of
accused they made a diagnosis of acute alcoholism and pathological
intoxication and that they were of the opinion that at the time of
the commission of the offenses accused's mental state was such that
he was unable to differentiate between right and wrong, to adhere to
the right and to apmreciate the consequences of his acts, it has

been held that notwithstanding the opinion of psychiatrists, which
it was proper for the court to consider, it was the duty of the court
to consider the facts in evidence in the light of its own knowledge
of human motives and behavior under certain conditions and to find
upon all the evidence that at the time of the offense accused was
capable of distinguishing right from wrong and of adhering to the
right (CM NATO 2047, III Bull. JAG 228). Such a finding was inherent
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in the findings of the court in this case that accused

was guilty as charged. The determination of accused's state

of intoxication was essentially a question for the court and

its determination, where supported by substantial evidence, will
not be disturbed by the Board on appellate review (CM ETO

1953, Lewis; ‘CM ETO 3937, Bigrow; CM ETO 5561, Holden and Spencer
and authorities therein cited).

6. The court was legally constituted and had jurisdiction
of the person and offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial.
The Board of Review is of the opinion that the record of trial
is legally sufficlent to support the findings of guilty and the
sentence. i ) .

* 7. The charge sheet shows that accused is 24 years and
nine months of age and was inducted 7 March 1942 at Fort Si11,
Oklahoma. He had no prior service.

8. The penalty for raps is death or life imprisonment as .
the court~martial may direct (AW 92). Confinement in a peniten-
tiary is authorized upon conviction of rape by Article of War
42 and sections 278 and 330, Federal Criminal Code (18 USCA 457,567).
The designation of the United States Penitentiary, Lewisburg, Pennsyl-
vania, as the place of confinement, is proper (Cir.229, WD, 8 June
1944, sec.II, pars. 1b(4), 3b).

e me .;udge Advocate
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Branch Office of The Judge Adwocate General
with the
Zuropean Theater
APO 887 ,
_ BOARD OF RIVIZW NO. 1 15 AUG 1943
CM ETO 9643
UNITED STATES )  XXIX TACTICAL AIR COMMAND
! g (PROVISIONAL) .
Ve
Trial by GCM, convened at Site,
Private EARL V. HAYMER A-89, APO 151, U. S. Armmy, 1 March
(39116498), Detachment 4, 1945. Sentence: Dishonorable dis-

2076th Quartermaster Iruck
Company (Aviation), 32nd Ser-
vice Group

charge (suspended), total forfeitures
and confinement at hard labor for
ten years, Loire Disciplinary Train-
ing Center, Le Mans, France. '

OPINION by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates. ~

1. The record of trial in the case of the soldier named above
has been examined in the Branch Office of The Judge Advocate CGeneral
with the Luropean Theater and there found legally insufficient to
support the findings and the sentence. The record of trial has
now been examined by the Board of Review and the Board submits this,
its opinion, to the Assistant Judge Advocate General in charge of
said Branch Office.

2. Accused was tried upon the following Charge and Specifica-
tion:

CHARGE: Violatiom of the 96th Article of War,

Specificationt In that Private Zarl ¥, Haymer,
Detachment "AM, 2076th Quartermaster Truck
Company (Aviation), did, at or near Louvain,
Belgium, on or about 2 January 1945, unlaw-
fully and feloniously prejudice the success
of the United States foraes by wrongfully
disposing of one hundred fifteen (115) gal-
lons of aviation engine o0il, military pro-
.perty of the United States, vitally needed

:QMH& . 9643_~

-1 -


http:REVIE.tf

(138)

in combat operations, in that he, the
said Private arl V, Haymer, did cause
said aviation engine o0il to be removed
from“AAF Strip A-89, Belgium, and to

be delivered to a Belgian civilian, one
Joseph Luyx, who had wrongfully and il-
legally agreed to purchase the same from
the said Private Zarl V. Haymer..

He pleaded not, guilty to and was found guilty of the Charge and
Specification. twidence was introduced of one previous conviction
by summary court for driving a Government vehicle at an excessive
rate of speed in violation of Article of War 96. He was sentenced
to be dishonorably discharged the service, to forfeit all pay and
allowances dus ‘or to become due, and to be confined at hard labor,
at such place as the reviewing authority may direct, for ten years.
The reviewing authority apmroved the sentence and ordered it exe-

" cuted, but suspended the execution of that portion thereof adjudg-
ing dishonorable discharge until the soldier's release from con=
finement and dsignated the Loire Disciplinary Training Center,

Le ¥ans, France, as the place of confinement. The proceedings
were published by General Court-Martial Orders No. 13, Headquarters
XXIX Tactical Air Command (Provisional), APO 151, U. S. Army, 16
March 1945.

3. A casual reading of the Specification of the Charge makes

it apparent that the pleader attempted to allege facts which would
elevate the offense from that denounced by the ninth paragraph of
the 94th Article of War to the offense of interfering with the war
effort in violation of the 96th Article of War within the princi-~ -
ples announced in CM ETO 8234} Young, etal.; CM £TO 8236ﬁ' Fleming,
et al.; and CM =TO 8599, Hart, et al. However, there is no proof
"of those facts which would support the greater offense. The ef-
-fort to make "judicial notice" do the work of factual proof was
futile (CM ETO 6226, Ealy; CM &TO 7506, Harding CM ETO 7609, ‘Reed.
and Pawinski). However, the absence of such proof does not preclude
the treatment of the Specification herein as alleging the lesser in-
cluded offense of unlawful disposition of Government property
furnished and intended for the military service under the ninth
paragraph of the 94th Article of VWar (CM ETO 9987, “Pipes; CM ETO
11075, Chesak; CM £TO 11076; VWade).

4e The Speclﬁ.cation is in legal substance and effect identi-
cal with those inwlved in CM ETO 11075, “Chesak, supra, and CM =TO
11076, %ade, supra. Reference is made to the holdings of the Board
of Review in said cases for the construction and interpretation of -
same, Upon the authority of said holdings the Board of Review con-
cludes that the instant Specification alleged that accused

. cr TR ’
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"did wrongfully dispose of 115 gallons
of aviation engine oil, property of
the United States, fumished and in~-
tended for the military service ‘there-
of by causing the same to be removed
from AAF Strip A-89, Belgium and to be
delivered to a Belgian civilian ¥ ¥ %,

-

The Specification as thus construed and reformed stated an
offense under the ninth paragraph of the 94th Article of liar
(cM ETO 9288,"Mills). The fact that it was laid under the
96th Article of f Viar is immaterial (CM &TO 1057, Redmond;

CM £TQ 3118, ‘Prophet; CM “TO 3740, Sanders, et al.; CM &T0
62687 Maddox). The further fact that the Specification also
fai.led to a.llege the value of the property of which disposition
was made is not material. In alleging the crims of wrongfully
and knowingly selling or disposing of Government property
furnished and intended for the military service thereof under
the ninth paragraph of the 94th Article of War the value of
the property is not an element of the offense. The gravamen
of the crime is the sale or disposition, wrongfully and know-
ingly, of Government property fumished and intended for ths

" military service (CM ETO 5539;“Hufendick, and authorities
therein cited). In the absence of allegations and proof of
value of the property involved the court was authorized (as

is the Board of Review upon appellate review) for the purpose
of determining the punishment, to take judicial notice

M"Price of articles issued or used in the
Military listablishment vhen published to
the Army in orders, bulletins, or price
lists" (MCM, 1928, par.125, p.135).

Consistent with this provision of the lManual for Courts=idartial
referenca may be had to the "Stock List, Class 06-B Fuels and
Lubricants, published by authority of the Commanding General,

Army Air Forces" dated 15 December 1944 (Cf: CM <TO 5539, Hufendick)
to determine the value of the oil involved in this case. On page

8 of said Stock LJ.st appears the following:

SS NR GAL
"0il - Lubricating Class D SAE NO 70

- Spec VV-0-496 5 gal can =

, for target air craft use'
The cost per gallon is stated to be 34 cemts. One hundred fif-
teen gallons of oil at 34 cents per gallon amounts to $39.10. Hy
reference to the Table of maximum punishments (MCM, 1928, par.lChc,
- p.100), the maximum sentence which might be imposed upon accused
is dishonorable discharge from the service, total forfeitures and
confinement at hard labor for one year.

HENTIAL
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5. a. The fdregoing conclusion is premised on the assump-
tion that there is substantial evidence in the record of trial

that accused did "wrongfully dispose of 115 gallons of aviation

engine oil". It is this aspect of the case that presents the
serious problem. The evidence is undisputed that accused

. originated the idea of stealing the oil and selling it to the
Belgian civilian, Luyx. He also attempted to implement the

scheme by soliciting the aid of the soldiers, Ziegler amd Dolan

in its execubion, and thereafter he supposed he diredted the
methods and means of procuring ths oil and delivering it to
the prospective purchaser. ' The two soldiers after reporting

accused's solicitation to superior authority, acted under direc-

tion of Captain Hayes and the military police. They simulated
their participation in the criminal transaction and carried out

-and performed what accused assumed were his orders and directions.
Accused himself was under restrictlon and did not leave his come

pany area.

b. It is necessary to determine exactly the act which
is charged as constituting the wrongful disposition of the oil.
The Specification particularlzes the '"wrongfully disposing" of
i the oil by the phrase ‘

"did cause said ¥ ¥ * oil to be removed
from AAF Strip A-89, Belgium and to be
delivered to a Belgian civilian'.

It is therefore manifest that the Specification confined the
wrongful disposition of the oil to causing the removal of the
same from the air strip and its transportation to and delivery
at the garage of the Belgian civilian. It did not encompass
the ultimate sale and delivery of the oil to the prospective
purchaser. Such wrongful removal of the oil from its rightful
place of stopage and its transportation and delivery into the
Luyx garage is well within the ambit of the offense denounced
by the ninth paragraph of the 94th Article of War,

"This term, vrongful disposition, however;
like the designations of misappropriation
and misapplication which precede, is, in
practice, not always employed in a strict
sense, and it would not be exceeding the
privilege of military pleadings to charge

. as a 'wrohgful disposition,' under this
Article, any illegal appropriation, diver-
sion, or employment, knowingly made, of
money or other property of the United
States, not clearly constituting a larceny
or embezzlement” (Winthrop's Military Law

and Precedents (Reprint, 1920), p.709) (Cf:

CM 2TO 9288, Mills).

96473
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The allegation in the Specification that accused

"did cause said ¥ * 3 oil to be removed # # # and to be
delivered" is a statement of fact which also served to
- deseribe the method by which accused alleged.ly effected

wrongful disposition of the oil. Technidally, the draught~ -
man confined the prosecution to proof of this wrongful act,
Had this specific averment been omitted, nevertheless the
Specification would have statal facts constituting an of=-
fense under the ninth paragraph of the 94th Article of War
(cu ETO 9288 "‘Mille).

c. Although under section 332, Federal Cr:i.xm'.na.l—1
Code (18 USCA 550), an accessory before the fact may be -
charged and convicted as a principal, it is still necessary
to ascertain and apply the common law rules in order to de-
termine whether a person who is absent when the crime is com-
mitted by another is guilty as a mrincipal under the statute ,
(United States v. Pritchard (W.D. S.C. 1944) 55 F Supp. 201;
Morei v. United States (CCA 6th 1942), 127 F (2nd) 827,830;
Backun v. United States (CCA 4th 19405, 112 F (20d) 635). -

The Beard of Review (sitting in Washington) with the
approval of The Judge Advocate General, has consistently
adopted and applied section 332, Federal Criminal Code in
the administration of military justice (Cd 210619} Jewell, ‘
9 B.R. 283,293"(1938), CM 253660, Brown, 35 B.R. 31,41 219141;),
- CM 24,0646 (1944), III Bull. JAG 188)., In the European Theater,
the Board of Review, with the approval of the Assistant Judge
Advocate General in charge of the Branch Office with the Buro-
pean Theater, has likewise directly applied the statute in
cases coming before it on appellate review: (CM ETO 5968, Rape
and Holthus, and cases therein cited; CM ETO 10860 Smith and
Toll). o

de “At common law accused, if guilty at all, was an
accessory before the fact ard not a principal. He did not parti-
cipate in the physical removal of the oil, but was in his company
area and was not present when it occurred;(lh Am, Jur. secs.96,97,
PP.833,834; Pearce v. Oklahoma (CCA 8th 1902) 118 F 425).

"An accessory-before the fact is one who,
though absent at the commission of a
felony, procures, counsels, or commands
another to commit’said felony subsequently
perpetrated in consequence of such procur-
ring, counsel, or command. To constitute
such an accessory it is necessary that he
should have been absent at the time when the

e "g.'_).:‘\‘T" .

"nldn

-5- 9642


http:pp.S.3.3,8.34
http:283,293-t(l9.38

(1L2)

felony was committed; if he was either
‘actually or constructively present, he
is, as has been seen, principal®" (1l Whar-
ton's Criminal Iaw (12th Ed. 1932) sec.
263, pp.350-352).

"There are several things that must occur
in order to justify the conviction of one
as an accessory before the fact:

- (1) That he advised and agreed, or
. urged the parties or in some
way alded them, to commit the
offense,

- (2) That he was not present when
’ the offense was committed.

_(3) That the principal committed
the crime" (22 CJS, sec.90,

e. 'It is elementary at common law that one camnot be
convicted as an accessory before the fact where there is no
evidence that the principal committed the crime charged (1
Wharton's Criminal Law (12th Ed. 1932), sec.263, p.352; 16 CJ, -
sec.127, p.134; 22 CJS sec.90, p.163). This rule has hot been\
changed by the enactment of section 332, Federal Criminal Code
(18 USCA 550).; (United States v. Howitt, et al{S.D., Florida .
1944) 55 F supp.372, Manning v. Biddle (“CA 6th 1926) 14 F (2nd)
518; Yenkichi Ito v. United States (CCA 9th 1933) 64 F (2nd) 73;
Cf: Gallot v. United States (CCA 5th 1898) 87 P L46). It is there-
fore necessary to determine whether Ziegler and Dolan by their act
of removing the oi} fram the air strip to the luyx garage committed
the offense charged viz,yrongful disposition of Government oil.
If they were guiltless of the offense it follows under the author-
ities cited above that accused cannot be held.

f. The evidence further shows that the police knew the
movements of the two supposed confederates, Ziegler and Dolan,
and as soon as the oil was unloaded from the motor truck they
appeared at the garage and reclaimed it for the Government, Ac-
cused and Luyx had previously agreed on the purchase price, put
the appearance of the military police forestalled its payment to

 Ziegler and Dolan. It was in fact never paid.

Ziegler's and Dolan's removal of the oil from the air strip,
was performed under the orders and directions of the military police.
It is therefore an indubitable fact that their acts were free from
criminal intent, a vital element of a criminal act (22 CJS, aec.29,

Pcsa)o o
CONFIDENT” | o 9643 ,
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"Under the common law a crime consists

of two elements —— namely, an evil in-
tention and an unlawful action. 'Actus

hon facit reum, nisi mens sit rea.' in

the words of the maxim. A4 crime is not .
committed if the mind of the person doing’
the unlawful act is innotent; a guilty
intent is essential. The intent must
exist at the time of the unlawful action,
for no subsequent felonious intention '
will render the previous act felonious™
(14 Am.Jur, sec.23, pp.782-783).

Not only was there a total absenoe of criminal intent
on the part of Ziegler and Dolan, but they in truth committed
no criminal act.

"In order to constitute a criminal offense,
there must be a sufficient criminal act

or omission as well as criminal intent.

Mere criminal intention is not punishable;
nor is one punishable for an act which is

not criminal because he thought it was

and therefore had the necessary criminal
intent # #* % the act and intent must con-
cur" (16 CJ sec.51, pp.83-84). -

"The evidence shows clearly that the campany commander, aftér

receiving information as:.to accused's intended action, referred

Dolan to the police for instructions. Thereafter he did not

take any further action in the case. He thereby placed Ziegler

and Dolan at the disposition of the police. Subsequently, the

two soldiers acted under the direction of the police and they -

did exactly as they were instructed. There is but ons conclusion
inferable from this evidence and that is that the oil was removed »
from the air strip with the knowledge and consent of proper authority.
If in truth the police were usurping authority they did not possess
in directing the removal of the oil from the air strip, it was
part of the prosecution's case to show such fact. In the absence
of such proof, it must be concluded that the military authorities
in charge of the o0il storage cooperated with the police and gave
their consent and approval to the orders given by the police to
the two goldiers. Under such state of the evidence, it is impos=
sible to discover any criminal conduct in the actions of Ziegler
and DOlan'

It follows from the foregoing that inasmuch as Ziegler
and Dolan committed no offense accused was not guilty as accessory
before the fact of the offense charged. As to whether he was guilty
of some other offense, the following language is relevant:

9642
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"where the solicitation is not in it-
self a substantive offense or where
there has been no progress mnade toward
the consummation of the independent
offense attempted, the question whether
the solicitation is by itself the sub-
ject of penal prosecution must be
answered in the negative® (1 Wharton's
Criminal Law (12th £d.1932) sec.218
Pp.288-289).

Nor may he properly be held guilty of conduct to the prejudice
of good order and military discipline in soliciting the removal
of the o0il as such offense is not a lesser included one within
that charged.

6. Prosecution's evidence present§ also another facet which
requires that the record of trial be held legally insufficient
to support the findings of. guilty.

Beyond doubt Ziegler and Dolan, while simulating obed-
ience to accused's commands, were in fact emissaries and agents
of the police and were doing no more than was required by the
latter. The two soldiers did not in truth and fact agree to
accused's plan, bub oppositely by their prompt report of it
to their company commander they affirmatively indicated their
refusal to be parties to the proposed illegal transaction. it
the time they removed the oil from the air strip and transported
it they were working neither for themselves nor for accused, but
for the police, Consideration of the question whether tlere was
an entrapment becomes necessary.

The rule of law governing the defense of entrapment is
stated thus:

"iiihen the criminal design originates with
the officials of the Government and they
implant in the mind of an inmocent person
the disposition to commit the alleged of-
fense and induce its commission in order
that they may prosecute'!, such conduct on
the part of the officials amounts to entrap-
ment and may constitute a defense (Sorrells
v. United States, 287 U.S. 435, 77 L.Ed. 413).
Yhere, hovever, the criminal intent originates
in the mind of accused, the fact that offi-
cers or employees of the government merely af-
ford opportunities or facilities for the com-
mission of the offense, does not defeat the
prosecution (Grimm v. United States, 156 U,S.
604, 39 L.Ed.550)(CM ETO 8619, Lippie et al).

D
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The above quotation is from the holding in CM ETO 86193°
lippie, et al, which was adopted and apprcved in CM ETO
13406;"Vieiskopf and CM ETO 11681; Hen . Interesting ex-
amples of the practical application of the principles are
found in Woo Wai v. United States (CCA 9th 1915), 223 F 412;
Billingsley v. United States (CCA  6th 1921) 274 F 863 cert.
denied 257 U.S. 656, 66 L.Ed. 420 (1921); Zucker v. United
States (CCA 3rd 1923) 288 F 12, cert. denied, 262 U.S. 750,756,
67 L.Ed. 1218 (1923); lucadamo v. United States (CCA 2nd 1922)
280 F 653; Farber v.-United States (CCA 9th 1940), 114 F (2nd)
5, cert. denied, 311 U.S., 706, 85 L.Ed. 458 (19AO$ Morei v.
United States (CCA 6th 1942), 127 F (2nd) 827).

'l'he foregoing general rule is qualified, however, by .

an important limitation:

. \

"In cases of entrapment, however, it must
appear of course that the person charged
with the offense did himself every thing
necessary to make out a complete offense
against the law. Nothing that was done -
by the person presemt with the knowledge
and oonsent of the victim will be imputed
to the accused; and if, in order to con-
stitute the offense, it is necessary that

. something done by such person shall be
imputed to the accused, then the prosecu—
tion will fail" (16 CJ, sec.57, p.90; 2
CJS, 33001}5’ poloznb)o

"It is, of course, necessary that the de-
fendant should have directly participated
in so much of the entire transaction that
the acts which he himself personally com-
mitted shall alone be sufficient to make
‘out a complete of fense against the law;

for no act done by his feigned accomplice
may be imputed to him, and if, in order to

. constitute the offense, it is necessary .
that " something done by the supposed confed=-

erate shall be imputed to the accused, then -

the

prosecution will fail" (State v. Nee

(1931) 90 Mont.199, 300 Pac.531, 86 AR 271)

See also State v. Decker,(1929) Mo. ’ s 14 S.W. (2nd) .

617, 66 AIR 499;

Shouguette v. State, (1923) 25 Okla. Crim.\Bap.169,'

219 Pac,.727, 66 AIR 5 The above statements of said limitation amd

qualification manifestly ‘declare that an accused's acts in themselves
mst be unlawful and criminal and they must be performed with criminal

intent in order to swstain a verdict of guilty.

COREIDTNTIAL o
- Q -

9643



(6) . ' .

.. ' - It is clearly apparent that all of the acts con-
stltut.ing the offense charged, to wit, the wrongful disposition
of the oil by causing it to be removed from the air strip to
the civilian garage were performed by the police through their
decoys Ziegler and Dolan. In order to hold accused, these acts
must be imputed to him. Under the rule above quoted such situa-
tion is fatal to prosecution's case. . ‘
7. The charge. sheet shows that accused is 23 years of age.
He was inducted 8 December 1942 at San Francisco, California, to
serve for the ‘duration of the war plus six months. He had no
prior semce. .

o ‘8., The court was legally constituted and had jurisdiction
of the person and the offense. For the reasons herein stated the
Board of Review is of the opinion that the record of trial is
legally insufficient to support the findings of guilty and the sen-
tence.

~ 4"%1 /ﬁ Judge Advocate

%Z Aw -Judge Advocate
%w{/{[@éjudge Advocate
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/

™ lst Inda

War Department, Branch Office of The Judge Advocate General

- with the European Theater, 15 AUG 1940 T0: Commanding
General, United States Forces, European ‘heater, APO 887, U. S.
Amc

1. Herewith transmitted for your action under Article -
of Var 50%, as amended by, the Act of 20 August 1937 (50 Stat.
724; 10 U.S.C. 1522) and as further amended by the Act of 1
August 1942 (56 Stat.732; 10 U.S.C. 1522), is the record-of
trial in the case of Private EARL V. HATMER (39116498), De-
tachment A, 2076th Quartermaster Truck Company (Aviation) R
32nd Service Group,

2. I concur in the opinion of the Board of Beview and,
for the reasons stated therein, recommend that the findings
of gullty and the sentence be wvacated, and that all rights,
privileges and property of which he has been deprived by virtus
.of sald findings and sentence so vacated be reetored.

'3+ Inclosed is a form of action designed to carry into
effect the recommendation hereinbefore made. Also inclosed :
is a draft GCMO for use in promulgating the proposed action. :
Please return the record -of trial with required copi:es .of GCMO.

( Findings and sentence vacated. GCLO 385, ETO, 29 Avug‘ 1945).
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Branch Office of The Judge Advocate General
with the
European Theater
APO 887

BOARD OF REVIEW NO. 1 3 AUG 1945

CH ETO 9665

UNITED STATES 103RD INFANTRY DIVISION"

)
‘ )
v. ) Trial by GCM, convened at APO
) 470, U. S. Army, 27 March 1945,
Privates JAMES P. HAMILTON ) Sentence as to each accused:
(37722313) and J&MES F,. ) Dishonorable discharge (suspended),
McCORKICK (34962747), both ) total forfeitures and confinement
of Company L, 411th Infantry) at hard labor for 50 years.,
) Loire Disciplinary Training Center,
) Le llans, France.

OPINION by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge A4dvocates |,

l. The record of trial in the case of the soldiers
named above has been examined in the Branch 0ffice of The
Judge Advocate General with the European Theater and there
found legally insufficient to support the findings in part.
The record of trial has now been examined by the Board of
Review and the Board submlts this, its opinion, to the
Assistant Judge Advocate General in charge of said Branch
Office,

" 2. Accused were tried upon the following charges and
specifications:

HANILTON
CHARGE I: Violation of the 61st A%ticle of War.

Specification: In that Private James P.
Hamilton, Company L, Four Hundred - )
Eleventh Infantry, did, without proper
leave, absent himself from his or-

00 TiDERTIL 9665
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ganization in the vicinity of Saulcey,
France, from about 24 November 1944,
to about 27 November 1944, -

CHARGE II: Violation of the 58th Article of War.

Specification. In that * * * 4id, between
Provencheres, France, and Barr, France,
on or about 29 November 1944, desert

‘ the service of the United States by -

absenting himself without proper leave
from his organization, with intent to
avold hazardous duty and shirk important
service, to wit: combat against the _
enemy, and did remain absent in desertion
until he was returned to military control,
at a time, place and manner unknown.

McCORMICK
CHARGE I: (Identical with Hamilton)

Specification: (Identical with Hamilton except
for appropriate substitution of name)

CHARGE II: Violation of the 58th Article of War,

Specification: In that Private James F,
McCormick, Company L, Four Hundred
Eleventh Infantry, did, between Proven-
cheres, France, and Barr, France, on or
about 29 November 1944, desert the ser-
vice of the United States by absenting
himself without proper leave from his
organization, with intent to avoid
hazardous duty and shirk important
service, to wit: combat against the
enemy, and did remain absent ‘in deser-
tion until™he was apprehended at Gray,
France, on or about 3 January 1945,

Each accused pleaded guilty to Charge I and its Specifica-
tion, guilty to the Specification of Charge II, fexcept the
words *"desert the service of the United States with intent
to avoid hazardous duty and shirk important service, to
wit: combat against the enemy" and "desertion", substi-
tuting therefor, respectively, the words ™absent himself

from” and "without leave'", of the excepted words not. .

9665
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gullty, and of ‘the substituted words guilty, and not

guilty to Charge II, but guilty of a violation of the
glst.Article of Wap., Three-fourths of the members of

the court present at the time the vote was taken concurring,
KcCormick was found guilty of both charges and specifica-

" tions preferred against him, and Hamiltoh was found guilty

of Charge I and 1ts Specification preferred against him
and of Charge II and its Specification except the words
"returned ‘to military control at a time, place and manner
unknown", substituting therefor, respectively, the words
"apprehended at Gray, France on or about 3 January 1945",
of the excepted words not guilty, and of the substituted
words guilty. No evidence of previous convictions was
introduced as to either accused. Three~fourths of the
members of the' court present at the time the vote was
taken concurring, each accused was sentenced to be dis-
honorably discharged the service, to forfeit all pay and
allowanées due or to become due, and to be confined at
hard labor at such place as the reviewing authority may
direct for 50 years. The reviewing authority approved -
. each sentence and ordered it executed but suspended the
execution of that portion thereof adjudging dishonorable
discharge untll the soldier's release from confinement, )
and designated the Loire Disciplinary Training Center, Le
Mans, France, as the place of confinement for each accused.
The proceedings were published in General Court-Martial
Orders as to Hamilton, Number 21, and as to McCormick,
Number 22, Headquarters 103rd Infantry Division, APO 470,

U. S. Army, 4 April 1945,
3. a. Specification, Charge I:

In support’ of each accused's plea of guilty,
“the prosecution introduced evidence that the company com=
mander received a report of thelr absence, for which he
gave no permission. It was stipulated that both were ap-
prehended 27 November 1944 near Epinal (France) (R10,11).

b. Specification, Charge II:

The .company commander on or after 29 November

1944 sent the company supply sergeant and armorer artificer
to Epinal as a guard to bring back the two accused. They

did not bring them back (R1ll).

On 29 November the division classification
officer secured a group of reinforcements from a replace-
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ment depot and four men from a stockade at an undisclosed
location. He made a record of the four men ard the two
accused's names were on that record (R11l,12). His tes-
timony on cross-examination was in part as follows:

"Q Did you pick up these. two men?
A Yes sir,

Q@ Are you sure?
4 Yes sir.
*

How are you sure if you don't know
the men by sight? Do you recognize
these men as the two men you picked
‘ up?
A No, I don't" (R12).

The same day at Provencheres, France, the
classification officer turned over 88 men to the regimen-
tal S-1 clerk. The clerk made a record of four of these
men who were pointed out to him by someone, and on this
record the names of the accused appeared. He took a
"roll call at Provencheres but the record does not show
whether accused answered. They did not answer at his
subsequent roll call at Barr, France. He could not
identify the accused (Rl3,143. One of the reinforce-
ments left Provencheres on .a truck with four men who were
not reinforcements. After an intermediate stop on the
trip/to Barr, he noticed they were not present on the
truck. He was not questioned as to identification (R14,

15).

Evidence as to tactical operations of accused's
unit consisted of the following testimony by the company
commanders: ' ‘

"Q Tell the court, the best you recall, the
activity in which your organization was
engaged from about the twenty-ninth of
November nineteen forty-four to the third
of January nlneteen forty-five.

& Between those dates the battalion was an
assault battalion, ih contact with the
enemy. We came in contact with the enemy
in Lembach, Clembagh and the Siegfried
Line. From there we moved to St Nicholas
in defensive positions.

PA’.'\EUT!”-
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&. Was your organization in the so-called
Vosges campalgn?
4 Yes sir,

@ ©State whether or not this activity called
for combat duty against the enemy. .
A Yes sir, it di4d" (R10).

Testimony was stipulatéd that the accused
were apprehended at or near Gray, France, on 3 January

1945 (R15,16).

4., Each accused, after his rights as a witness were
fully explained to him, elected to remain silent and no
evidence was introduced in their behalf (R16).

5. DBecause of the pleas of guilty to absences
without leave, the only question in this case is whether
the evidence supports ccnvictions of desertion under Charge
IT, %o Justify convietions of desertior and to brand the
accused with the disgrace of cowardice and dishonor in the
service of the Country, to be punished here by confinerent
at hard labor for fifty years, the evidence must be clear
apd convincing. Conjecture and vague testimony will not
suffice,. It had to be fairly proven in open cocurt in
this case that they absented themselves in the midst of
personal dangers in combat, or that such dangers were,
when their absence began, within their knowledge, real,
personal end imminent. Far short of such tests is the
proof here.

There is no certain evidence that their company
was in battle on 29 November 1944, If it were, the in-
ference 1s that the action was at Lembach, 44 miles to
the north of Barr as suthentic maps show, and 3arr is on
no direct or main route from Provencheres _to Lembach.
There 1s ro evidence that accused knew of any battle,
of where they were going, nor of what their personal
status would be at the undisclosed destination. There
is no evidence of what their assignhments in the company
were, nor whether their immediate prospect was confinement,
irvestigation, or duty in such assignment.

Each accused pleaded guilty to an absence without
leave between Provencheres and Barr. Because of such
pleas, perhaps it can be. inferred from the weak evidence
that these accused were on the truck with the reinforce-
ments, There is no other evidence of hazardous duty in

FEINENTIAL
- 5 -



_(ask)

the case. That single fact is too barren to be the basis
of an inference of cowardly intent (CLi ETO 5958, Perry
and Allens; Cki ETO 5532, Ramirez; CM ETO 8358, Lape and
* Corderman; Cli ETO 8649, Siglaski).

Judicial notice will not save the prosecution‘s

case., The Board of Review will notice judicially the
generally and commonly known facts that Strasbourg, a

few miles to the north of Barr, fell to the French on

23 November 1944, and that there were at the time of
this offense German troops beyond the Rhine 14 miles
east of Barr. (Judicial notice will not be taken of the -
exact disposition of our own.and enemy troops at a spe=-
cific time, or of the amount, kind and proximity of
hazardous enemy fire at such time ahd place, for such
‘matters are not of commoh knowledge. Proof of such ’
hazards is required (CM ETO -8358, Lape and Corderman;

CM ETO 8649, Siglaski). :

The specification is not broadened by the use
of the phrase '"and important service", for the reason

that the words “combat with the enemy" specify and limit

the duty and service alleged.

6. The!bharge 'sheet shows. the following with res-
pect to accused: Hamllton is 27 years of age and was
inducted 16 September 1943 at Fort Leavenworth, Kanssas,
MeCormick is 19 years of age and was inducted 15 March
1944 at Fort Bragg, North Carolina. Each was inducted.
to serve for the duration of the war plus six months.
Neither had prior service, .

.7. The court was legally constituted and had juris-
diction of the persons and offenses. Except as herein
noted, no errors injuriously affecting the substantial
rights of either accused were committed during the trial,
For the reasons stated, the Board of Review is of the
opinion that the record of trial is kegally sufficient
to support the findings of guilty of Charge I and its
Specification preferred against each accused, only so
much of the findings of guilty of Charge II and its
- Specification preferred against each accused as involves
findings that he did, at the time and:place alleged,
absent himself without proper authority from his organi-
zation and did remain absent for the period found, 1n
violation of Article of War 61, and legally sufficient
to support the sentences, )

'
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8. The designation of Loire Disciplinary Training
Center, Le lans, France, as the place of confinement is
proper (Ltr., Hq. European Theater of Operations, AG 252,

*Op. Rl, 25 Nay 1945). / .
/I/I-v L ZL// Judge Adwcate

%%\W Judge Advocate
M@,ﬁmge Advocate

i IDENTIAL -
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1st Ind.

War Department, Branch Office of The Judge Advocate General
with the European Theater. v 9 AUG 1945 T0: Com~
manding General, United States Forces, European Theater,
APO 887, U. So AI‘my. -

~

1. Herewith transmitted for your asction under Article
of War 503, as amended by &ct 20 August 1937 (50 Stat.724;
10 U.S.C. 1522) and as further amended by Act 1 August 1942
(56 Stat.732; 10 U.S.C, 1522), is the record of trial in
the case of Privates JAMES P. HAMILTON (37722313) and
JANES F. McCORMICK (34962747), both of Company L, 41lth
Infantry.

2. I concur in the opinion of the Board.of Review
and, for the reasons stated therein, recommend that the
findings of guilty of the Specification, Charge II, and
Charge II, except so much thereof as involves findings
of guilty of absence without leave in violation of Article
of Var 61, be vacated, and that all rights, privileges
and property of which they have been deprived by virtue
~of that portion of the findings so vacated, viz: convic=-
tion of desertion in time of war, be restored.

3. The difficulty with this case is that the charges
were not proper and it was poorly tried. The investigation
papers included statements that accused absented them-
selves while under fire on 24 November 1944, This ex-
pected testimony justified a charge against each, for

. running away from his company while befores the enemy,
under the.75th Article of War, or desertion to avoid
hazardous duty under the 5¢fths Article of ¥War. If under
Charge II ordinary deserti gSalleged, absence with-
out leave from 29 Nove 4 »January 1945 1is so
prolonged that intent dasert could.be inferred from the
absence terminated byegpprehension, {But the specification

alleged desertion wit ‘intensﬁgogego > combat _with the
ad to be proyei. That proof, if

enemy, which therefor
it existed, was not broygh® b @ court. As there

is no way to remedy the"8efect in L

taken by the Board of Reﬁ{gy,%gdfmﬁself is necessary,
The absences without leave, &0iwhich accused has pleaded
guilty, are three days and 35 daysj the appropriateness
of the sentence is proper for consideration.

Ga,im‘*iUiNTiAL‘ . : 966%
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4, 1Inclosed-is a form of action designed to carry
into effect the recommendation hereinbefore made. Also
inclosed are draft GCMOs for use in promulgating the
proposed actions., Please return: the—record of trial with

E required copies of GCMOs.

,széb/é?lﬁﬁ>e/

' E C. McKEIL,
Brigadier General, United States Army,
Asslstart Judge Advocate General.

(-As to accused McCormick, findings disapproved in part in accordance
with recommendation of’ Assistant Judge Advocate General. GCMO 336 ’

ET0, 17 Aug, 1945).

( As to accused Hamilton, findings diséppro%ed in part in accordance
with recommendation of Assistant Judge Advocate General .GCMO 337,

 ETO, 17 Aug. 1945).

CenInENTIAL
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Branch Office of The Judge Advocate General
with the

European Theater of Operationms
APO 887.

BOARD OF REVIEN NO. 3 .
9 JUN 18>
CM ETO 9681 '

UNITED STATES 2ND INFANTRY DIVISION

v. " Trial by GCM, convered at Ahrweiler,
Germany, 18 March 1945. Sentence:
Dishonorable discharge, total for-
feitures and confinement at hard
labor for life. United States Peni-
tentiary, Lewisburg, Pennsylvania.

Private CLAUDE E. BENNETT,
Jr., (35232443), Medical
Detachment, 23rd Infantry

N St Mol e ol Sl o o

HOLDING by BOARD OF REVIEN NO. 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates
)

l. The recard of trial in the case of the soldier named
- above has been examined by the Board of Review,

2., Accused was tried upon the following charges and specifi-
cations s

CHARGE I: Violation of the 58th Article of War,

Specification 1: In that Private, then Private
First Class, Claude E, Bennett, Jr., Medical
Detachment, 23d Infantry, did, at or near
Vielsalm, Belgium on or about 1200, 15
October 1944, desert the service of the
United States and did remaih absent in such
desertion until apprehended at or near Viel-
salm, Belgium on or about 2 November 1944.

Specification 2: In tlat % * # did, at or near
Vielsalm, Belgium on or about 2 November
1944, desert the service of the United States
and did remain absent in desertion until ap-
prehended at or near Petit-Langlir, Belgium
on or about 23 January 1945,

L 9581
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Specification 3: In that * * ¥ did, at or near
Ovifat, Belgium on or about 27 January 1945,
deseft the service of the United States and
did remain absent in desertion until appre-
hended at or near Vielsalm, Belgium on or
about 7 February 1945.

CHARGE II: Violation of the 96th Article of Viar.

‘Specification: In that #* % % a prisoner lawfully
in confinement in the 2d Infantry Division
Stockade, did, at or near Nidrum, Belgium
on or about 9 February 1945, attempt to es-
cape from such confinement.

CHARGE III: Violation of the 69th Article of War,

. Specification: 1In that ¥ ¥ 3 having been duly
placed in confinement in the 24 Infantry
Division Stockade, on or about 26 January
1945, did, at or near Ovifat, Belgium, on
or about 27 January 1945 escape from said
confinement before he was set at liberty
by proper authority.

He pleaded not guilty and, all members of the cowrt present at the
time the vote was taken concwring, was found guilty of all charges
and specifications. Evidence was introduced of one previous conviction
by special court-martial for absence without leave for 27 days in vio-
lation of Article of War 61. Three-fourths of the members of the
court present at the time the vote was taken concurring, he was sen-
tenced to be dishonorably discharged the service, to forfeit all pay
and allowances due or tovbecome duie and to be confined at hard labor
at such place as the reviswing authority may direct for the term of
his natural life. The reviewing authority approved the sentence,
designated the United States Penitentiary, Lewisburg, Pennsylvania,

as the place of confinement and forwarded the record of trial for
action under 4rticle of War 504.

3. The evidence for the prosecution may be summarized as
follows: ‘

. Accused was a member of thre Medical Detachment,23rd In-
fantry. He had been given'a 48 hour pass to the Division Rest Camp -
at Vielsalm, Belgium, which expired at noon on 15 October 1944. He
failed to retum from his pass and shortly after noon was reported
absent. A search of the area was unsuccessful and he mever returned
to the organization. His absence was without authority (R7,9-10,12,14).

\

9681
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On 2 November 1944, he was observed by the military police in
Vielsalm, Belgium, He had apparently just had a fight and there
was blocd on his hand. The military police placed him under arrest
and took him to the aid station(R16).

There h® was Eut in an ambulance to be taken to the
clearing station at St. Yith. En route, he announced his intention
of jumping out and before anything could be done to prevent him, he
did so. The driver and assistant driver tried to find him, but were
unable to becausé of darkness (R16-19). He remained absent until 23
January 1945 when he was apprehended in civilian clothes by a CIC
agent in Petit-langlir, Belgium (R8). Turee days later on 26 January
1945, he was confined in the division stockade at Ovifat, Belgium,
pursuant to instructions received from his organization. He was
placed urder guard and informsd that he was in confinement amd that
the guards had ‘instructions to shoot if he attempted to escape.

On 27 January 1945, he vas found to be missing, having
gone to the latrine and failed to return. He had not been given per-
mission to leave (R14,19,20,22). On 7 February 1945, accused was
again apprehended, this time by the military police at Vielsalm,
Balgium (R8). He was taken to the division stockade at Nidrum,
Belgium, where he was again informed that he was under guard and
in confinement. A few hours later, he attempted to escape and was
found by one of the guards hiding in a barn about a block from the
stockade. He was returmed to the stockade and next day transferred
to the First Army stockade (R20,21,23).

Prior to the incidents above described, accused had per-

. formed his duties as a litter bearer in an excellent manner. He had
often been under fire and had performed well under such conditions.
He had been wounded twice and had earned the Purple Heart with Oak -
Leaf Cluster, He had been recommended for the Bronze Star for taking
a jeep with casualties out from under fire (R10,12,13,15),

be Accused, having been wamed of his rights by the president
of the court, elected to remain silent (R25-26), Zvidence for the de-
fense showed tkat he had received the Purple Heart.with Oak Leaf
Cluster for wounds in action (R24-25).

5. Accused had been found guilty of three successive desertions
arising out of a continuous 110 day absence without leave from his or-.
ganization (Charge I and Specifications). This absence was twice inter- o
rupted by bhrief returns to military control, amd although there is some
question wnether the first interruption need have been considered as a
return to military comtrol for this purpose, there is no cbjection to
the manner of charging adopted in the case (see CM ETO 9957, Robinson).

The question therefore is whether in view of the total absence of any
evidence of intent to avoid hazardous duty or important service, there
is sufficient proof of intent not to return to sustain the findings of

9681
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guilty of each of the three alleged desertions. As for the second
and third absences (Specifications 2 and 3, Charge I), the evidence
clearly justified the court in drawing an inference of the necessary
intent. In the second, the mere duration (82 days), entirely apart
from the fact that the absence began with an escape from military
control and ended with apprehension in civilian clothes, is suffi-
cient to raise the inference (CM BTO 1629, O'Donnell), In the third,
the absence commenced with an escape from confinement and ended with
apprehension followed by an attempt again to escape. These circum-
stances are likewise enough to raise an inference of intent not to’
return (MCM, 1928, par.130a, p.l44). As far the first absence (Speci-
fication 1, Charge I), the duration (17 days) is too short to give
rise in itself to any such inference (CM &TO 8631, Hamilton). How-
ever, this absence, from accused's point of view, wa.s_merely part
of a continuing course of comduct inwlving mare than three months
additional absence without leave punctuated by the wearing of civilian
clothes, an escape from military comtrol, an escape from confinement,
and an attempted escape from confinement. Under these circumstances,
therefore, the court was fully justified in inferring that tie= intent
not to return accompanied the first absence as well as the other two
(cM ETO 9957, Robinson).

The court also reached findings of guilty of an escape
from confinement and an attempted escape from confinement in viola-
tion of Articles of War 69 and 96 respectively. Since the evidence .
contains ample proof of all elements of these offenses as set forth
in the Marvel for Couwrts-Martial (MCM, 1928, pars.l39b and 152c, pp.
154,190), the record of trial is legally sufficient to support the
findings and no discussion thereof is necessary.

6. The charge sheet shows that accused is 21 years and three
months of age and was inducted 22 June 1943. He had no prior service.

7. The court was legally constituted and had Jjurisdiction of
the person and offenses. No errors injuriously affecting the sub- ,
stantial rights of accused were committed duwing the trial. The Board
of Review is of the opinion that the record of trial is legally suffi-
cient to support the findings of guilty and the sentence.

8. The penalty for desertion in time of war is death or such
other punishment as a cowt-martial may direct (AW 58). Confinement in
a penitentiary is authorized by Article of Var 42. The designation of
the United States Penitentiary, Lewisburg, Pennsylvania, as the place
of confinement is proper (Cir.229, WD, 8 June l%t,rsec.II, pars.lb(4), 3b)

| Judge Adwcate
/M ﬁ Q/Ww Judge Advocate

. Lor Judge Advocate

VA

cmsr-m*rr; : 9581


http:1944rsec.II
http:pars.l.39

(163)

Branch Office of The Judge Advecats General

with the ) .
Burepean Theater ¢f Operatlons
APO 887 -
BARD CF REVIEW NO. 1 - 16 MAY 1945

CM ETO 9745

UNITED STATES ADVANCE SECTION, COMMUNICATIONS

' ZONE, EUROPEAN THEATER OF OPERATIORS
Vo
Trial by GCM, convened at Liege,
Belgium, 1,17 March 1945. Sentence
as to each accused: Dishonorable
discharge, total forfeituwres, ard
confinement at hard lsbor for three
years and six months. Loire Dis-
ciplinary Training Center, Le Mans,
France.

Privates FRANKLIN L. ADAMS
(36892505) and LANDIS LONG
(32552176), both of 4403rd .
Quartermaster Service Conme

pany

Nttt S N Nt St St ot "t Naer? S

\

' HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

1. The record of trial in the case of ths aoldiers ramed above
has been examined by the Board of Review,

2. Both accused were convicted of involuntary manslaughter and
of violation of an order not to fire weapons except in emergency or
at the enemy. The evidence showed that each fired at a rabbit just
prior to the shooting of the victim. Expert ballistic testimony con-
nected the fatal bullet with a carbine, numbered 6,100,100, offered
in evidence as having been in the possession of accused Long at the
time of the fatality. With respect to the subsequent disposition of
accuseds' weepons, Sergeant Marvin B, Bailey, Corps of Military
Police, testified that when the accused were placed in custody shortly
after the fatality, he took their carbines from them and tagged each
with the name and serial number of the owner, but not with the serial
nurber of the carbine (R41./2). Bailey kept the weéapons in a locker
for a time, and then returned them to the commanding officer of the
4403rd Quartermaster Service Company. He obtained a signed receipt
for their return, He fuwrther testifled:

9745
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"Actuelly I handed the guns to a
Captaln whose name I don't know
but I believe Lieutenant Farr,
the Commanding Officer [Ef the
4403rd Quartermaster Service Com-
panz7 was there, * % # Lieutenant
Farr and Lieutenant Sedbury were
both around" (R41-42).

He either handed the weapons to Lieutenant Farr or to the Captain

* (R42). The weapons were tagged at that time (R42). Lieutenant
Farr testified that he received the carbines from "a Captain and
an enlisted man® whose names he couldn't remember, that each
weapon at that time had a tag on it showing the name and serial
nunmher of an accused, that he had a record of "those numbers"®,
that the company records did not reveal the number of the rifle
lssued to each accused, and that he had no other way of identi-
fying the weapons which were issued to accused (R43). Neither
carbine was offered in evidence prior to the adjournment of court
for the purpose of having a ballistic examination made (R43).

In his testimony after the court reconvened, Lieutenant
Farr stated that he received the weapons from "a Major Ryan who
was investigating officer in this case" (R4i4) or from "a Captain
either the Executive Dfficer or the Adjutant to Major Ryan" (R455.
Each carbine was at that time tmgged with the name of an accused
and with the serisl number of the carbine (R44,45). (It is noted
that Bailey had testifled thatwhen he tagged’ the weapons, he did
 not include their numbers on the tag (R42§). As to the carbine
numbered 6,100,100, attributed by its tag to accused Long, Lieu~
tenant Farr stated that he knew it was different from any other
carbine because "This was ry carbine in England. I used it on
the rifle range" (R44). Over objection by the defense, both car-
bines were admitted in evidence, the triasl Judge advocate stating:

"The prosscution wishes to make it - ) /
s matter of record that the prose-
cution attempted on séveral occasions
to tie in this missing offlcer and
. can neither find the officer nor the
* man who made the first investigation®
| (R46).
The ballistics expert identified the carbines on which he made his
tests as being those introduced in evidence andaﬂaving been previously
delivered to him by Captain Klafter, the trial judge advocate (R47).

Although the evidence is ambiguous as to Just how Lieutenant

-2- ' 9745
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Farr received the carbines, there is sufficient evidence to justi-

fy the inference that the weapons as tagged by Bailey were physically
delivered either by him or in his presence to Lieutenant Farr, the
witness who identified the wespons in court. Bailey testified that
he delivered the carbines either to the' Captain in the presence of
Lieutenant Farr or to Lieutenant Farr; the Lieutenant testified that
he received the weapons "from a Captaln and an enlisted man", In
view of Bailey's testimony, it may be inferred that he was the en-
listed man, There 1s therefore sufficient evidence to justify the
court in finding that the weapons identified by Lieutenant Farr and .
subjected to the ballistic tests were those taken from the posses-
sion of accused by Bailey shortlysfter the fatal incident (Cf: CM

ETO 3200, Price). ,

3. Competent substantial evidence supports the finding of
guilty of involuntary manslaughter as to accused Long., In view of
the evidence that the fatal bullet came from Long's gun, the ques-
tion arises whether the similar finding of gullty as to accused
Adams msy be sustained on the ground that he was knowingly engaged
in the wrongful joint enterprise which caused the fatality (CM ETO
393, Caton and Fikes; CM ETO 2926, Norman, et al). Proof establishe
ing that one of the accused did the killing, but failing to estab-
lish which one, would support the findings of guilty as to both

(CP: State v. Newberg (Oregon 1929), 278 Pac. 568, 63 AIR 1225; .
Reging v. Salmon (1880) L.R. 6 Q.B. Div. 79 (Note, 5 ALR 603,609)).
See Olivey v. Miles, 144 Miss. 858, 110 So. 66, 50 ALR 357 (1926)
(Joint civil 1iability of members of a hunting party). The prin-
ciple of the above cited cases 1s not based on the difficulty of
proving who fired the fatal shot, but on the fact that the wrong-
ful hunting or target practice is considered one wrongful transaction,
and the gullt of each accused is bottomed on his participation
therein, Here both Long and Adams violated a standing order which
prohibited the discharge of fire arms except in emergency or at the
eneny, - Their hunting expedition wasan unlawful enterprise not amount-

.ing to a felony. Proof of the exact source of the fatal bullet
does not exculpate Adams, who knowingly and jointly participated in

the promiscuous shooting (CM ETO 393, Caton and Fikes,suprg; CM ETO

2926, Noymsn et sl, supra).

4. The court was legally constittited and had jurisdiction of
the persons and offenses, No errors injuriously affecting the sub-
gtantial rights of either accused were committed during the trial,
The Board of Review is of the opinion that the record of trial is
legally sufficient as to each accused to support the findings of
guilty and the sentence., :

5, In the event the dishonorable discharges are suspended,
the designation of the Loire Disciplinary Training Center, lLe Mans,
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France, as the place of confinement is authorized (Ltr. Hq.
Euwropean Theater of Operations, AG 252, Op TPM, 19 Dec. 1944,

par.3). ’ '
/ /
/7/74/;/[ /k Judge Advocate
( %7 léﬁwt/ Judge Advocate
.,’2,,_,»[,4,(, <. m<’}/yffudge Advocate
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Branch Office of The Judge Advocate General

with the
European Theater of Operations -
APO 887
BOARD OF REVIEW NO. 1 19 MAY 1048

CH ETO 9751

UNITED STATES) ADVANCE SECTION, COMMUNICATIONS ZONE,
g EUROFEAN THEATER OF OPERATIONS

Ve ) :
) Trial by GCM, convened at Flawinne, Belgium,
Privates EDWARD WHATLEY ) 27 March 1945. Sentence as to each accused:
(35407129), and WALTER A. ) Dishonorable discharge (suspended), total
WHITE (38152568), both of )  forfeitures and confinement at hard labor
524th Quartermaster Car )  for six months. Loire Disciplinary

Company )  Training Center, Le Mans, “France.

DPINION by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier? named above
has been examined in the Branch Office of The Judge Advocate General
with the European Theater of Operations and there found legally in-
sufficient to support the findings and the sentences. The record has
now been examined by the Board of Review which submits this, its
opinion, to the Assistant Judge Advocate General in charge of said
\Branch Office.

2. Accused were tried upon-the following charges and specifi-
cations: . : :

CHARGE I: Violation of the 94th Article of War.

Specification 1: In that Private Edward Whatley
and Private Walter A. White, both of 524th
Quartermaster Car Company, acting jointly and
in pursuance of a common intent, did, at or
near Leuze, Belgium, on or about 14 November

SR -
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1944, wrongfully and knowingly sell to Alfred
Feuillen, about three (3) jerricans of gasoline
of the value of abour $15.00, property of the
United States, furnished and intended for the
military service thereof,

Specification 2: (Finding of not guilty)
Specification 3: (Finding of not guilty)

Specification 4: (Finding of not guilty) .
CHARGE II: Violation of the 96th Article of War.
(Findings of not guilty)

Specification 1: (Findings of not guilty)
Specification 2: (Findings of not guilty)

Fach accused pleaded not guilty, and was found guilty of Chérgé )
and Specification 1 thereof, and not guilty of Specifications 2, 3
and 4 of Charge I and of Charge II and its specifications. No evi- .
dence of previous convictions was introduced as to accuded Jhatley.
Zvidence of one previcus conviction by summary court was introduced’

as to accused White for willfully and unlawfully leaving his wvehicle
unattended on a public thorouzhfare in violation of the 96th Article
of War. Each accused was sdntenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to became dus and
to be confined at hard labor, at such place as the reviewing authority
may direct, for six months. The reviewing authority, as to each
accused, approved the sentence, ordered its execution but suspended
the execution of that portion thereof adjudging dishonorable discharge
" until the soldier's release from confinement and designated the Loire
Disciplinary Training Center, le Mans, Framce, as the place of con-
finement.

. The proceedings were published in General Court-lartial
Orders No. 287, Headquarters Advance Section, Communications Zone,
European Theater of Operations, APO 113, U, S. Army, dated 5 April
1945,

3. Prosecution's evidence to support the findings of gullty
of Specification 1, Charge I, was as follows:

e | 9751
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Mongieur Louis Feuillen of leuze, Belgium, testified that
both accused visited his home in October 1944 and also on 28 January

1945 to see his son, Alfred Feuillen, concerning the sale of gasoline.

On the last stated date while in his home they were arrested by the
military police (R6,7). Alfred Feuillen stated that accused sold
him six cans of gasoline during the month of October 1944, but denied
that he purchased gasoline fram accuséd at any other time (R7,9,29,
31,32). The law member excluded all testimony by Alfred Feuillen
pertaining to the purchase of gasoline fram accused during the month
of October 1944,
_ The pre~trial statement of accused Whatley (Rl4; Pros.Ex.l)
stated in pertinent part:

"I, Private Edward (NMI) Whatley, did, on or about
14 Novenber 1944, in the company of Private Alonzo
Cisco come to Leuze, Belgium. The two of us
brought three (3) cans of gasoline which we sold
to a civilian, who runs a cafe in lLeuze, for seven
hundred fifty francs (750 francs).

Accused White in his pre-trial statement (R20; Pros.Ex.2)
declared with respect to the pertinent transaction:

"I, Prilate Walter A. White, did, with Privates
Whatley and Cisco, on or about the first half

of November 1944 come to Leuze,Belgium at which

time we sold six (6) or seven (7) cans of gasoline
to a civilian who operated a cafe in that town.

I received as my share of the proceeds seven hundred
(700) franes",

L. Each accused after his rights were explained to him elected
to remain silent,

5. It is elemental that:

"An accused can not be convicted legally upon his un-
supported confessign. A cowt may not consider the

- confession of an accused as evidence against him
unless there be in the record other eviddnce, either
direct or circumstantial, -that the offense charged
has probably been committed; in other words, there

NN TIAL
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must be evidence of the corrus delicti -other than the
confession itself. # # % This evidence of the corpus
delicti need not be sufficient of itself to convince
beyond reasonable doubt that the offense charged has
been committed, or to cover every element of the
charge, or to connect the accused with the of fense"
(Underscoring supplied) (MCM, 1923, par.llia, p.115).

A most casual examination of the record of trial shows that the pro-
secution's evidence of the corpus delicti did not even approach the
minimum of proof necessary to permit the admission of accuseds' state-
ments. If Alfred Feuillen's testimony with respect to the October
purchase is cansidered, notwithstanding it was stricken by the court,
it is manifest that the prosecution alleged accused sold three cans
of gasoline on 1L November 1944 and proved the sale of gix cans at

a time at least two weeks prior thereto. This is not proof of any
relevant matter. The court therefore rightfully excluded Alfred
Feuillen's testimony pertaining to the purchase of the six cans of
gasoline in October. Further, there is no proof that the Government
gasoline and cans were missing on about 14 November 1944. Therefore,
there is not even a scintilla of proof of the corpus delicti of the’
of fense charged. Accused cannot be convicted on their confessions
alone (CM ETO 1042, Collette; CM ETO 2185, Nelson; CM ETO 8234, Youn
et al). The record is legally insufficient to support the findings
of gulilty and the séntences.

6. In considering the instant case the Board of Review has
assumed that the extrajudicial statements of the accused (Pros.Ex
1,2) vwere admissible in evidence, However, the evidence of the facts
surrounding their procurement is of such suspicious nature as to
give rise to the inference they were involuntary and were secured
under duress. Anything to the contrary herein appearing notwith-
standing, the Board of Review does not decide whether said statements
were admissible or not,

» 7. For the reasons hereinbefore stated, the Board of Review
is of the opinion that the record of trial is legally insufficient
to support the findings of guilty and the sentences.

. ;/ ‘ :
i
/é_gﬁ. /L/, Judge Advocate
_M_Judge Advocate

/Judge Advocate
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War Depa.rtnsnt » Branch Office of The Judgé Advocate General with

the European Theater of Operatinns. 19 MAY 104 70t Com-
manding General, European Theater of Operations, 887, U, S,

-Armo

l. Herewith transmitted for your action under Article of War °
50% as amended by Act 20 August 1937 (50 Stat.724; 10 USCA 1522)
and as fufther amended by Act 1 August 1942 (56 Stat.732; 10 USCA
1522) is the record of trial in the case of Privates EDWARD WHATLEY
(35407129) and WALTER A. WHITE (38152568), both of 52Lth Quarter—
master Car Company.

2. I concur in the opinion of the Board of Review and, for the -
reasons ‘stated therein, recommend that the findings of guilty and
the sentences be vacated and that all rights, privileges and property

"~ of which each accused may have been deprived by reason of such findings

and sentences so vacated, be restored.,

3+ Inclosed is a form of action designed to carry into effect
the recammendations hereinbefore made, Also inclosed is a draft

" GCMO for use in promulgating the proposed action. Please retum -

the record of trial with the required copies of the GCMO., -~

"

|
- / ¥, c. McNEIL, o
igadier General, Umted States Anny,
Assistant Judge Advocate General,

( Bindings and sentences vacated. GCMO 193, ETO, 29ﬂay 1945).

(@ i [thel\ R
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887

« 4

BOARD OF REVIEW NO.1
, _ 16 APR 1945
CM ETO 9753

UNITED STATES 45TH INFANTRY DIVISION

Trial by GCM, convened at Luneville, France, .

7 March 1945. Sentence as to each accused -
(execution of sentence suspended as to NEAL):
Dishonorable discharge, total forfeiturses and
confinement at hard labor for 4O years. Eastern
Branch, United States Disciplinary Barracks,
Greenhaven, New York.

Ve

Privates ROBERT L. PEARSON
(34813398) and WAREEN A.
MNEAL (35874038), both of
.Company M, 179th Infantry

HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW, and STEVENS, Judge Advocates

) - . »

1. The record of trial in the case of accused Peareén named above
has been examined by the Board of Review, ,

2. fThe execution of the sentence as to accused Neal was suspended,
due to his creditable performance in ccmbat, in General Court-Martial Orders
Number 82, Headquarters 45th Infantry Divisien, 31 March 1945.

3. . The charges were served on accused Pearson on 5 March 1945 and
he was arraigned and tried on 7 March 1945. The record of trial shows that
.the case was brought to trial at that date "due to the uncertainty of the .
tactical situation” and that it was stated in open court that the accused
had no objections to being tried at that time (R3,5). Under such circum=
stances no prejudice to the substantial rights o} accused is disclosed
(C¥ ETO 8083, Cubley, and authosities therein cited)e

. 4o The court was legally copstituted and had Jurisdiction of the

persons and of fenses. No errors injuriously affecting the substantial
rights of accused were committed during the trial « The Board of Review

. 9753
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is of the opinion that the reccrd of trial is 1egally sufficient to support
the findings of guilty and the se ence.

/ “7 aJA /7 Judge Advocate

%‘: 7 7&«0—4’ Judge Advocate
7 P
%lé/m %MJ// Jwage -Advocate'

= | 9753
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Branch Office of The Judge Advocate General
with the .
European Theater of Operations
PO

BOARD OF REVIEW NO, 1
CM ETO 9779

UNITED STATES
Ve ‘

Technicians Fifth Grade
CARL H. STANLEY (34673463)
and CARTER SHEPHERD -
(38135989), Both of 3988th

Quartermaster Truck Company

2 6 JUN 1945

CHANKEL BASE BECTION, COLMUNI-
CATIONS ZONE, EUROPEAN THEATER
OF OPER:TIONS.

Trial by GCM, convened at
Rouen, Seine Inferieure, France,

8 March 1945, Sentence as to.

each accused: Dishonorable
discharge (suspended), total
forfeitures and confinement at
hard labor for 15 years, Loire
Disciplinary Training Center,

Nl Nl Nl S AN A N I Nl P

Le Mans, France,

HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROY and STEVENS, Judge Advocates

l. The record of trial in the case of the soldiers
named above has been examined in the Branch O0ffice of The
Judge Advocate General with the European Theater of Opera-
tions and there found legally insufficient to support the
findings and sentence in part. The record of trial has
now been examined by the Board of Review and the Board
submits.this, its holding, to the Assistant Judge Advocate
General in charge of sald Branch Office.

2. Accused were‘triedAupon the following Charge and
Specification:

CHARGE: Violation of the 96th Article of War.

. COMEIDENTIAL
‘1-
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Specificstion: In that Techhieian Fifth
Grade Carter Shepherd and Technician
Fifth CGrade Carl E. Stanley, both,
39¢8th quartermaster Truck Company,
Transportation Corps, acting jointly,
and in pursuance of a common intent,
did, at or near Gourney, France, on
or about 2 December 1944, prejudice
the success of the United States Forces,
by wrongfully and unlawfully disposing
of fourteen (14) jerricans of -gasoline,
containing approximately severty(70)
gallons of gasoline, military property
of the United States, vitally needed
for combat operations,

Zach accused pleaded guilty to and was found guilty of the
Charge and Specification. No evidence of previous convic-
tions was introduced as to either accused. Each accused

was sentenced to be dishonorably discharged the service,

to forfeit all pay and allowances due or to become due,

and to be confined.at hard labor, at such place as the
reviewing authority may direct, for 20 years. As to each
accused, the reviewing authority approved the sentence,

but reduced the period of confinement at hard labor to 19
years, ordered the execution of the sentence as thus modified
but suspended the execution of that portion thereof adjuddng
dishoneorable discharge until the soldier's release from
confinement, and designated the Loire Disciplinary Training
Center, Le NMans, France, as the place of confinement.

) The proceedings were published in General Court-
Martial Orders No. 111, Headquarters Channel Base Section,
Communications Zone, European Theater of Operations,

April 1945,

3., At the time the pleas of guilty were made each

" - accused received a full and complete explanation by the

. law member of the effects of the plea, but he erroneously
stated that the maximum sentence which could be imposed
by the court included hard labor for life. Defense counsel
indicated that Stanley understood clearly the procedure but
questioned Shepherd's comprehension of the realities of the

situation, The law member asked

COMFISERTIAL
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"iJ/ell does the defense desire to make a .

motion for severance, or would the defense

prefer a recess for the putrpose of explain-
ing or clarifying the case further?" (RH)

" Defense counsgel replied:

"I think that would be, probably be best
procedure to allow me some time to talk
with the man a little more fully * * * #

(R5).

Thereupon the court recessed for ten minutes and upon re- .
convening defense counsel addressed the court thus:

"I've explained to Corporal Shepherd, the
procedure and conditions under which he
has made his plea, and I believe that he .
fully understands what has gone on before
him and what he has done, and he wishes

to continue the plea of guilty" (R§5).

The trial judge advocate then asked each accused personaliy
if he wishgd his plea of guilty to stand and received
affirmative answers in each instance (R5). ~

Thereafter the prosecution introduced testimony
which showed that the accused delivered 14 five-gallon
cans of Government gasollne to French c¢ivilians and that
they were arrested by military police while in the act
of making delivery of same (Ré). The terminal and opera-
tions officer of the gasoline pipe line terminals at Le
Haye du Puit, Le Havre, Air Strip 71, also testified that .
in December 1944 the available gasoline in storage at said
terminals was 42% of the storage capacity which was the
"low point" of the gasoline supply and that authorities
"pegin to worry quite a bit about the gasoline situation
when it gets below fifty percent" (R7). Accused's organi-
zation was a trucking  company which drew its gasoline from
Quartermaster Depot 355. The depot received the gasoline
in bulk from the terminals and placed it in cans of five
gallons capacity which it delivered to the trucking
company (R7). The officer did not know whether the
trucking company consumed the gasoline received by it
in the operation of its own vehicles or whetler it de-
livered some to combat troops (R8).

3

NTNENTRAC



(78)

. 4. With the pleas of guilty standing and after the
prosecution had rested, defense counsel on behalf of each
accused made an unswerh statement wherein it was admitted
thet the accused Wroncfully and unlawfully disposed of the
gasoline described in the Spe01f1cation, but it contained

. the declaration that

"A Frenchman, who was unknown to them * * =*
asked them if they had any gasoline that
they would sell them, and offered them a
rather fabulous price for it. * * * They °
. were not informed by any one that there was

a shortage of gasoline, and they did not go
far enough, of course into the matter to
consider that they were doing any more than

* disposing of some gasoline of which they
Knew they had no right to. They wish to
make such amends as possible under the cir-
cunstances, * * * They received no money
from the Frenchmen for the gasoline at that
time" (R9).

After defense counsel had made the unsworn state-
ment on behalf of accused, the vital part of which is quoted
above, the following colloquy occured:

"he defense rests,

Prosecution: The prosecution, in view of
the contents of the unsworn statement, de-
sires to chkll another witness. If the.
court please, the prosecution requests a
five minutes recess,

Presicdent: A recess willl be granted.

The court then took a recess until 1030
hours, at which hour, the personnel of
the-court, prosecuticn and defense, and
the accused and the reporter resumed
their seats, .

Defense: I would like to ask the prose-
cution if this testimony is being put on
in rebuttal,

OENTINEY B AR
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Prosecution: The prosecution would like to
introduce this as further evidence in the

case, : - -

Defense! The prosecution rested, and there

is no testimony before the court on the part
of the defendants. At this time I will impose
an objection to any rebuttal testimony being

offered.

" Prosecution: The prosecution believes that
in the interest of obtaining a full military
justice, at any time, even after the prose-
cution has rested, the court, in its discre-
tion can permit any witness or additional evi-
dence to be brought before the court at any

time,

Law Member: Your objection is overruled,
Mr. Defense Counsel" (R9). :

The prosecution thereupon introduced supplemental evidence
to the effect that upon search of the motor truck which

was 1In the possession of accused at the time. of their
arrest, a handkerchief was found concealed in the front

seat which bore the laundry mark "S 3463" (the same being
the initial of Stanley's surname and the last four digits

of his serial number). The handkerchief contained “thirty-
eight thousand * * * and two or three hundred eighty-five
francs" (R12)., Also introduced in evidence was the volun-
tary extrajudicial statement of accused Stanley (Rll; Pros. .
Ex.l) wherein he admitted the transaction with the Frenchmen

and concluded:

"I was,with the help of Carter, unloading

the gas when the patrolmen came up and had

us put the gas back on the truck, and escorted
us to Headquarters in Gournay. - There were
only thirty-six (36) vans of gasoline and the
money that I was paid I wrapped in a handker-
chief and hid behind the seat'.

‘a, The Specificafion to which each accused

5. 'a \ «
pleaded gullty alleged that accused prejudiced the success
of the United States Forces by a wrongful dispo§ition of

CONFIERTIRL ™
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14 jerricans of gasoline, military property of the United
‘States, "vitally needed for combat operations"., The Board
of Review has heretofore specifically reserved the question
whether such a specification alleges any-more than a viola-
tion of the ninth paragraph of Article of War 94 (Cii ETO
6226, Ealy).

In Cli ETO 8234, Youn g, et al,.the specifjcations
were held to charge a wrongful dlspositlon of United States
military property under such circumstances as to constitute
an intergerence with the war effort in violation of Article
of War 96

"Specifications 2 to 7 inclusive charge
- that the several accused did at the time
and places alleged

‘wrongfully dispose of /cigarettes/
property of the United States and
intended for use in the military
service thereof, thereby contributing
to a shortage of cigarettes in the
European Theater of Operations, which
cigarettes were intended and necessary
for the morale of the armed forces,
during a critical period of combat

operations',
* * *

The specifications when considered as a
whole allege something more than the unautho-
rized disposal of Government property fur-
nished or intended for the military service
thereof under the 9th paragraph of the 94th
Article of War. There is the additional
declaration that the property involved was
provided not only for military service but

- also for the purpose of sustaining the morale
of the military personnel during a critical
period of combat operations. The allegation
that accused wrongfully disposed of the
cigarettes in effect specifies that accused

wrongfully diverted them from the usual and

proper channels of distribution. The offenses
are not identical with but are of the same
general nature ‘and of the same degree of

-6 -
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seriousness as the offense of destroying
‘and injuring national defense materials,

as denounced by Congress in the Act of April
20, 1918, ¢.59, sec.5, as added by Act Nov.
30, 1940, c. 1926 54 Stat. 1220 (50 USCA
105). Therefore, the conclusion that the
~specifications charged the accused with con-
duct which interfered with or obstructed the
national defense and the prosecution of the
war, 1is both logical and reasonable under
the circumstances',

In CM ETO 6226, Ealy, the wrongful disposition of govern-
ment gasoline was charged. The Board of Review held that
to sustain a charge of the weight and seriousness of that

involved in the Young case there must

"exist in the record of trial proof of
facts from which the court and Board of
Review could legltimately and reasonably
infer that at the time and place alleged
this particular gasoline was a vitally-
needed commodity and that accused, when

and gt the place he diverted it prejudiced -
the success of the American Arms" (under-
scoring supplied). .

It will be assumed (without deciding) that the
allegations of the Specification of the instant case are
sufficient to meet the test of the Young case and that they
state facts constituting the offense of more seriousness
and gravity under the 96th Article of ¥ar than is involved
in a charge under the ninth paragraph of the 94th Article

of War.

b. The Manual for Courts-kartial specifically
provides:

"Whenever it appears to the court that

the plea of gullty may have been entered
improvidently or through lack of under-
standing of its meaning and effect, or
whenever an accused, after a plea of guilty
makes a statement to_the court, in his
testimony or otherwise, inconsistent with

CoxriTyTinT


http:prosecution.of

(182)

the _blea, the president or law member,
if 50 directed by the president, will
make such explanation and statement to
the accused as the occasion requires.
If, after such explanation and statement,
it appears to the court that the accused
in fact entered the plea improvidently or
through lack of understanding of its
meaning and effect, or if after such ex~-
planation and statement the accused does
not voluntarily withdraw his inconsistent
statement, the court will proceed to trial
_and Judgment as if he had pleaded not
guilty" (¥CM, 1928, par. 70, pp. 54,55)
(Underscoring supplied).

The question presented by the record of trial is of vital
importance to accused., Upon its determination depends the

" length of their confinements.

It’is manifest from the.foregoing that both 'the
prosecution and the court proceeded cautiously and with
due and proper regard for the rights of the accused in
accepting the pleas of guilty. Defense counsel likewise
-performed his full duty toward his clients by inviting
the court's attention to Shepherd's evident lack of under-
standing of the effect of his plea of guilty. The fact )
that the law member in explaining to the accused the
punishment which might be imposed upon them had an erroneous
and exaggerated idea of same did not prejudice accused in-
asmuch as he erred on the side of severity. The record
shows that the pleas were made by accused consciously
and deliberately. There was no overreaching by the pro-
secution, and the court,.acting with circumspection, made- -
certain that.accused were fully informed as to the heavy
penalty which might be imposed upon then.

After pleas of gullty have been recelved there
is no requirement of law that the prosecution must prove
its case against accused. The finding of guilty may be =
supported solely on the plea of guilty (Winthrop's Military
Law and Precedents (Reprint. 1920), pp.278,279; CM 212197,
Rocker, 10 B.R. 223 (1939)), and ,

- 8-
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- "evidence adduced during the trial can be
considered only as indicative of the ex-
istence of extenuating or aggravating cir- -
cumstances, as the case may be, surrounding
the commission of the offense to which
accused pleaded guilty and of which he was
found guilty" (Ch 212197, Rocker, 10 BR 223,
225 (1939); Ck ETO 612, Suckow; MCM, 1928,
par.78, p.62).

The effect in law of a plea of guilty -is that of a confes-
sion in open court of the offense charged. It is desirable
that some evidence of the circumstances be shown so that
the reviewing and clemency authorities may each intelli-
gently function (Cki ETO 1266,Shipman; Ck ETO 1588, lioseff;
Cli ETO 2765, DeVol; Ciki BTO 2776, kuest). It may be assumed
that up to the time the unsworn statement was made by de-
fense counsel the prosecution presented its evidence on

the hypothesis that it was submitted for informatory pur-
poses only within the .purview of the quoted statement from
- the Rochker case, supra. However, after the unsworn state-
ment was made the atmosphere of the case changed radically.
In spite of the objection of defense counsel the prosecution
introduced rebuttal evidence (which included accused Stznley's
extrajudicial statement) which traversed the unsworn state-
ment that accused received no money from the French civi-
lians in payment of the gasoline. The evidence was true
rebuttal evidence and not further explanatory evidence,

but there was nothing irregular in this practice because
the prosecution is specifically authorized to "rebut state-
ments of fact" contained in unsworn statements of accused

(uCLi, 1928, par.76, p.61).

The greater and more serious offense of diverting
military supplies from the usual and ordinary channels of
distribution which would ultimately deliver the same to
combat troops as delineated in the Young case includes the
lesser offense of unlawfully and wrongfully disposing of
Government property furnished and intended for the military
service denounced by the ninth parazgraph of the 9%4th Article
of War (CM ETO 9987, Pipes; Ci ETO 9285, Mills).

The assertion of defense counsel that accused

"were not informed by anyone that there
was a shortage of gasoline" (&9)

CORTHIATHL
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was-not a defense to the greater charge, because the pro-
secution was under no duty to prove that at the time accused
diverted the 14 jerricans of gasoline from the usual
channels of distributicn’ they knew that there existed

~a shortage of gasoline. However, it is apparent from the
unsworn gaterent including the last before mentioned as-
sertion, that the defense by implication denied the guilt
of accused of the greater offense in spite of the fact of
their pleas of guilty thereto, while simultaneously it
admitted an unlawful dispositicn of the gasoline as de-

- nounced by the ninth paragraph of the 94th irticle of
War. There was at least sufficient notice to the court
that the defense had made a statement which if not incon-
sistent with the pleas was certainly indicative of their
improvident entry and of a lack of complete understanding
of their meaning and effect, and that protective action
under paragraph 70 of the Manual for Courts-lartial, 1928
(quoted suvra) was required. Notwithstanding this situa-
tion, the president and law member of the court remained
silent and when defense counsel objected to prosecution's
rebuttal evidence,the law member overruled the objection,

It 1s the opinion of the Board of Review that
the situation thus revealed was prejudicial to accused
and that it is its duty to consider the record of trial
as if the president of the court exercised his authority
under paregraph 70 of the Lianual above guoted, caused .
the pleas of guilty to be changed to not guilty and thereby
placed upon the prosecution the burden to prove beyond
reasonable doubt that accused committed the offense alleged.
Such disposition of the case on the state of the record
here disclosed 1s dictated by the fact the greater offense
under the 96th Article of War is essentially a wartime
offense and even in a theater of active combat operations
can be committed only under the circumstances and condl-
tions particularly discussed in the holding in the Young
case and such circumstances and conditions must be both
alleged and proved (Cli ETO 7506, Hardinj CL £TO 6226,

Ealy; supra).

6., a. In the attempt to prove the circumstances
and conditions in the European Theater of Operations on
2 December 1944 with respect to gasoline, as 1s required
by the principles of the Young case, the prosecution .

- 10 -
SONFIRTHTIAL



(185)

adduced testimony that the gasqline in storage at the
terminals at La Haye du Puit, Le Havre, Air Strip 71,
~amounted to 42% of the storage capacitys; that it was

the low point of gasoline supply and was the cause of
concern to the military authorities charged with the
duty of supplying gasoline to the American Armed Forces.
This was relevant and material evidence but it was only
the commencement of the required proof. It stopped far
short of the proof that accused, when at the place alleged
they diverted the gasoline, "prejudiced the success of
the American arms" (CM ETO 6226, Zaly, supra). The dis-
tinction between the situation shown by the proof in '
the Young case and the situation shown in the instant
case 1s best demonstrated by the following quotation
from the holding in the Young case:

"Evidence, independent of accused's state-
ments showed that there had been wholesale
thefts of cigarettes, chocolate and assorted
food supplices from railroad trains at the
times and places alleged in the specification,
These thefts resulted in a diversion of the
.stolen articles from the usual and legiti-
te channels of distribution which eventu-
ally would have delivered them to combat
and other troops for consumption. There
was therefore a direct and positive inter-
ference with and obstruction of the national
defense and the war effort. Whether this
interference and obstruction was great or
small or whether it was effective or futile
in its impact upon the course of events is
an immaterial matter. The guilt of an ac-
cused should not turn upon the narrow issue of
whether his act, in and of itself, affected
the course of combat with the enemy, * * *
The thefts were not only of such common
occurrence, but they were also conducted
in such open, notorious and brazen manner,
without interference or hindrance that.
after a time such practices were accepted
as usual events in transportation opera-

tions",

- 11 -
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In the instant case the prosecution proved a shortage of
gasoline in stdrage at the terminals (a condition for which
accused were in no degree responsible). It showed that
accused had wrongfully and unlawfully disposed of 14
jerricans filled with gasoline, There its proof stopped.
There is not a scintilla of evidence that there had been
wholesale and repeated unlawful and irregular diversions
of gasoline from the regular channels of distribution at
the time and place alleged. Additional evidence was ’
necessary in order to show that the disposition made by
accused was part of greater unlawful diversionary acti-
vities and that there was a resultant prejudice to the .
" success of the American arms. .Therefore, there was a
total failure to parallel the conditions similar to those
. which existed at the time of the theft of the cigarettes
by the accused in the Young case. The prosecution ‘
therdfore failed to establish accused's guilt of the
greater offense of diverting vital supplies under the
96th Article of War (CM ETO 7506, Hardin; CM ETO 6226,

Ealy, supra).

' b. The evidence clearly established accused's
guilt of wrongfully and unlawfully disposing of 14.jerri-
cans of gasoline, property of the United States, furnished
and intended for the military service thereof in viola-
tion of the ninth paragrgh of the 94th Article of War

(CM ETO 5539, Hufendick;j.CM ETC 92 8, Mills).

By reference to the quarter-annual report
of the Quartermaster, European Theater of Operations, to
the Quartermaster General for the period 1 October to
31 December 1944 Submitted under the provisions of the .
. iLend-Lease" Act (&ct March 11, 1941, c,1l1l3 55 Stat.3lj
22 USCA secs.411-419) it is seen that both 73 and 80
octane petrol (gasoline) is valued at .1934 cents per
Imperial Gallon. The price per United States gallon
will be 5/6 of the -price per Imperial Gallon (Webster's
New International Dictionary (2d Ed.) p.1029). There-
fore the gallon value of gasoline involved in this case
on 2 December 1944 was .12117 cents and the total value -
of the gasoline disposed of by accused (70 gallons at
..16117) was $11.28, By means of the same report the
value of the jerricans at the time and place alleged was
$2.,00 each or a total of $28.00 (CM ETO 9288, Mills,
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supraj CM ETO 5539, Hufendick, supra). The total value
of the gasoline and jerricans, therefore, was $39.28.

. 7. The authorized sentence‘forvwrongfully and un-
lawfully disposing of property of the United States,
furnished and intended for the military service thereof,
of a value of more than $20.00 and less than $50,00, is
dishonorable discharge, total forfeitures and confinement

at hard labor for one year,

8. The charge sheet shows that accused Stanley
is 21 years three months of age and was inducted into
the military service on 10 May 1943 at Fort Bragg, North
Carolina, and that accused Shepherd is 31 years of age
and was inducted into the military service on 1 June
1942 at Tyler, Texas., The term of service of each accused
is the duration of the war plus six months and neither

accused had any prior service. -

« The court was legally constituted and had juris-
diction of the persons and offenses. Except as herein
. noted, no errors injuriously affecting the substantial
rights of either accused were committed during the trial.
The Bozrd of Review 1s of the opinion that as to each
accused the record of trial is legally sufficient to
-support only so much of the findings of guilty as involves
a finding that accused at the time and place alleged did
-wrongfully and unlawfully dispose of 70 gallons of gaso~-
line and 14 jerricans of a total value of $39.28, property
" of the United States furnished and intended for the mili-
tary service thereof, and so much of the sentence as
involves dishonorable discharge from the service, for-
feiture of all pay and allowances due or to become due,
and confinement at hard labor for one year.

10. The designation of the Loire Disciplinary Training
Center, Le Mans, France, as the place of confinement is
proper (Ltr. Hq. European Theater of Operations AG 252,

Op PM, 25 May 1945, par.2). '

1

Judge Advocate

L
’ 'f.kégziaqhd‘ Judge Advocate
»M%%qudge Advocate

- 13 -
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Branch Office of The Judge Advocate General

_ with the
Buropean ‘heater of Operations
AP0 887
0 OF REVIZV NO. 1 ' ’
BOARD OF R 27 APR 1945 |

CM ETO 9784

DELTA BASE SECTION, CQAUNICATIONS
ZONE, EUROPEAN THEATER OF CPERATIONS

UNITED STATES

Vo
Trial by GCM, convened at Marseille,

France, 3, 10, February 1945, Sentence:
Dishonorable discharge, total forfeitures
and confinement at hard labor for 10 years.
Federal Reformatory, Chillicothe, Ohio.

Private CHARLES L. GREEN

(37134033), 3486th Quarter-
master Truck Company

Nt St s e st NV Nt Nt

HOLDING by BOARD OF REVIEW NO. 1
RITER, BURRON and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. The felonious taklng of Government property furnished and
interded for the military service thereof (Specification 1) and its
subsequent wrongful dlsposlt.ion (Specification 2) are distinct offenses
under the 94th Article of War, An accused may be guilty of both off §s
although the identical property is involved in each offense. (MCY, /%g§
27,p.17, par.150i, p.184; CM NATO 1135 (1944) III Bull, JAG 13).

3. The record of trial is legally sufficient to support the
sentence. Confirement in a penitentiary is auwthorized upon conviction
of larceny of property of the United States furnished ard intended for
the military service thereof of a value exceeding $50.00 by Article of
War 42 and section 35 (amended) Federal Criminal Code (18 USCA 82). The
designation of the Federal Reformatory, Chillicothe, Ohio, as the
place of confinement is proper (Cir.229, WD,8 June l9u+, sec.IlI, 3a, as

amended by Cir.25, hn 22 Jan.l9l+5) / .
//.'ZJJL /ﬁ Ju:lge Advocate

% J i Judge Adwocate
L 9784
(ol E 272 ;,»’,[Z_Iudge Adwcate

poNET g
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Branch Office of The Judge Advocate General

with the
European Theater of QOperations
APO 887 '
BOARD OF REVIEW NO. 1 14 MAY 1945

CM £TO 9796

UNITED K STAT ES © 95TH INFANTRY DIVISION
Trialby GCM, convened at APO 95,
U.S. Army (France), 28 March 1945.
Sentence: Dishonorable discharge,
total forfeitures and confinement
at hard labor for life. Eastern
Branch, United States Disciplinary
Barracks, Greenhaven, New York,

Ve

Private First Class DONAID
C. EMERSON (16097199),
Company I, 378th Infantry

Nt el st St St St e o N

HOLDING by BOARD OF REVIZ®W NOe 1
RITER, BIRROY and STsVENS, Judge Advocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of RPeview.

2., Accused was tried upon the following Charge and Specifi-
cation: ‘ :

CHARGE: Violation of the 58th Article of War.

Specification: In that Private First Class
Donald C. BEmerson, Company "I*, 378th
Infantry, did, at Uerdingen, Germany,
on or about 0630, 5 March 1945, desert
the service of the United states by
absenting himself without proper leave ..
from his organization with intent to
avoid hazardous duty, to wit: An attack
against an‘'enemy, and did remain absent
in desertion until he surrendered himself
at Rott, Germany, on or about 1700, 7
March 1945,
-anr
9796

RONFINT NI
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He pleaded guilty, except to words "desert the service of the United
States by absenting himself without proper leave from his organization
with intent to avoid hazardous duty, to wit: An attack against the
enemy and did remain absent in desertion™, substituing therefor the
words, "without proper leave absent himself from his organization', to
the substituted words guilty, to the excepted words not guilty, to

the Charge not guilty, but guilty of a violation of the 6lst Article
of War. Three-fourths of the members of the court present at the

time the vote was taken concurring, he was found guilty of thé Charge
and Specification., No evidence of previous convictions was introduced.
Three-fourths of the members of the court present at the time the

vote was taken concurring, he was sentenced to be dishonorably dis—
charged the service, to forfeit all pay and allowances due or to be-
come due, and to be confined at hard labor, at such place as the*
reviewing authority may direct, for the term of his natural life. The
reviewing authority approved the sentence, designated the Eastern
Branch, United States Disciplinary Barracks, Greenhaven, New York, as
the place of confinement, and forwarded the record of trial for action
pursuant to Article of War 50%.

3. The evidence is clear and replete that accused's organi-
zation on the night of 4 March <1945 was under orders to advance
against the enemy on the next morning. Accused was with his company
in the front lines on the night preceding theadvance, and was in
close association with his fellow soldiers. While he denied that -
he was present with his squad when it was tbriefed" as to its
expected activities, he admitted, while a witness on his own behalf,
that he "turned in" his bedding roll the next morning under orders,
The record of trial indicates that the company personnel was notified
of the intended movement through regular channels of communication.
Accused admitted his unauthorized absence and also admitted that he
left his unit immediately prior to its departure. There is, therefore,
substantial evidence from which the court was authorized to infer
that accused in fact knew of the prospective advance of his organization
against the enemy and that with this knowledge he became "jumpy
and shaky" and deliberately left his place of duty to avoid prospective
battle hazards. The court's finding of guilty was fully justified .
(at ETO 8083, Cubley; CM ETO 7189, Hendershot; and authorities therein
cited)o . :

L. The charge sheet shows that accused is 21 years one month
of age and that he enlisted 18 June 1942 at Chicago, Illinois, to
‘serve for three years plus the duration of the war plus six months.
He had no prior service, ,

5. The court was legally constituted and had jurisdiction
of the person and offense, MNo erras injuriously affecting the
substantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence.

o 9796

CppimTNT
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~

6. The penalty for desertion in time of war is death or
such other punishment as a court-martial may direct (AW 58).
The designation of the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement is pro-

per (AW 42; bir.zlo, WD, 14 Sept.1943, sec.VI as amended).

”

Jitandlle /.0 Judge Advocate

% . ym Judge Advocate

/ . Judge Advocate

-
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Branch Office of The Judge Advocate General '
P with the
European Theater
APO 887
BCARD OF HEVIEW NCe. 1 . 14 AUG ]945

i ETO 9810

UNITED., STATES SEVENTH INITED STATES ARMY

Trial by GCM, convened at Lune-
"ville, France, 20, 21 February
1945, Senjiences Dishonorable
discharge, total forfeitures and
confinement at hard labor for ,
life. United StateaPenitentiary.
Levisburg. Pennsylmnil. g

. ,
Private Firat Clasa TEAMER
JOHNSON: (38117424), 569tk

Ordnagce Amnmition Company

- BOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Adwocates

. 1. The record of trial in the case of ths aoldier named abcma has
been examined by the Board of Review.

2. Accused was tried upen the following Charge and Specificatioms.’.
CHARGEs. Violation of the 92nd Article of Ware

Specificatim; In that Private First Class Teamer
Johnson, 569th Ordnance Ammmition Compeny,
did, at Bois de Girancourt (¥os), France, om
or about 17 November 1944, with melice afore-
thought, willfully, dsliberately, feloniocusly,
unlawfully and with premeditation kill one,,
Mister Charles Hermerle, a human being by
shooting him with a carbine, caliber 30 M.

He pleaded not guilty and, two-thirds of the members of the court
present at the tims the vote was taken concurring, was found guilty
of the Charge and Specificatione No evidence of previous ocmvwictions
was introducedes Tihree-fourths of the members of the court present at
the time the vote was taken concurring, he was sentenced to be dis-

honorably discharged the service, to forfeit all pay and allonnceg 8 1 0 .

CONFILEIAL
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due or to became dus, and to be canfined at hard labor, at such place

as the reviewing authority may direct, for the term of his natural life,
The reviewing authority approved the sentence, designated the United
States Penitentiary, Lewisburg, Pennsylvania, aa the place of confinement,
and forwarded the record of trial for action pursuent to Article of-

War 50%4e

i

3+« Prosecution's evidence showed that at about 6 pm ocn 17 November
1944, in the villege.of Bois de Girancourt, France, accussd endeavored
to obtain schmapps, first from deceased and later from his neighbor, by
exchanging a can of gasoline therefor, and was assured by deceased that
this would be arranged at the latter's home { R,12,17-18,23-25,81).
Adccused, apparently sober at this time, left but returned in a drunken
condition about 8 pm, entered deceased's house without invitation and,
upon again demanding schnapps, was giveh & small amount of fruit juice.
(R13-14,18-19,24=25). After about 15 minutes, deceased asked him to.
leave-ths house and, while engaging in conversation with him, followed
him to the door, where accused stepped outside (R15-16,18-19,82).

. After talking with deceased for about another minute, accused shot him

in the abdomen with his carbine (R16-17,18-1944)-47,48-52,57,83;Pros.
Exs.0,D,¥,G,H)e Two days thereafter (E32) (two days before his death,

. ‘which was caused by the wound) (R39-40,42-43)) deceased, .while aware that

he was in. extremis (F37,40,41) made a dying declarstion that &the negro®

‘shot at him 'ith a carbine (Ri1-42)e

4e  After accn.sod's rights were explairs d. the defense stated

he elected to remain sileat (H78). Ths defenss introduced testimony of
alibi. witnesses to the effect that on the evening in question accused
was at the mess hall of his organization (a walk of at least ten and

at most 30 minutes from the village (R7, 9)) at about 5130 or 6 pm:

(R66), in his billet about 63130 (358-60). 4he supply room betwsen
6330 and 6145 (R62-64), and again in his billet about 7 or 7130 (R65-66,
69), and that he came into his billet and went to bed atout 8:120 (R71-73,
75)s SR |

5« The court was justified in believing that accused deliberately
shot his victim because of his angsr and disappointment occasioned by
deceased's refusal to furnish him with schnapps after deceased's assurance
that he would do so. Deceased's conduct was clearly insufficient to
coms titute adequate provocation to make the homicide voluntary manslaughter
instead of murder, even were there evidence in the'record to show that
accused shot in the heat of passion (CM ETO 2007, Harris; CM ETO 6682,
Frazier, and authorities therein cited)., The defense evidence adduced
for the purpose of establishing that accused was at his organization
at the time of the offense, at most, created an issus of fact for the
determination of the court, whose election to believe the prosecution.
witnesses' positive identification of accused as the gullty negro 98 1 0

s TRENTIAL
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soldier, both at two pre-trial line-ups and at the trial, will neot be
disturbed upon appellate review (CM ET0 3837, Bernmard W, Smith)e The

court was justified in determining against accused the issues of whether
he killed his victim with malice and whether he was sufficiently under

the ‘influence of alcohol to destroy his mental capacity to entertain .

the general criminal intent necessary to murder. The evidence reveals :
an mjustified and cold blooded murder which, in the opinion of the Board
of Review, fully warrented the findings of guilty (CM ETO 10002, m
and anthoritiee therein cited; CM ETO 1/141, Pycko)..

6. The charge sheet shows that accused is 23'years five months .or
ege and was inducted 26 June 1942 to serve for the duration of the war
plus six months. He had no prior service. )

T+ The court was. legally constituted and had jurisdictiom of the
person and offense, .No errors injuriously affecting ths substantial
rights of accused were committed during ths triale The Board of FReview
is of the opimion that the record of trial is legally sufficieat to
support the findings of gnilty end the sentence.. ;

8. The penalty for murder is death or life mnmt as the

¥ eourt-martial may direct (AW 92). Confinemesnt in a ,penitentiary is

suthorized upon conviction of murder by Article of Var L2 and uctianl.
275 and 330, Federal Criminal Code (18 USCA 4S54, 567). - The designatiom

" of the Thited States Penitentiary, lewisburg, Pennsylvania, &s the

place of confinemt. is proper (Gir, WD, 8 June 1944, sec.u.pars. :
RN M /é;
‘ .Tudge Advocats
/ 7 Aw‘»f Judge Advocate:
| _féw/[ @&m -
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Branch Office of The Judge Advocate General
with the - .
European Theater of Operations
APO 887

BOARD OF REVIEW MD. 2 27 APR 1945
- C ETO 9822

UNITED STATES 83RD INFANTRY DIVISION

- Trial by GCM, convened at A/.rgentea.u, o
Belgium, 20 February 1945, Sentence: -
Dishonorable discharge, total forfeitures
and confin t at hard labor for life. .
Eastern Br::lzﬁ United States Disciplinary
Barracks, Gremha.ven, New York.

.. Ve

Private KENNETH L. KIRKBRIDE
(35174088), Company A, 329th,
Infantry :

Nt et N N ot o

HOLDING' by BOARD OF REVIEW NO. 2 ;
VAN BENSCHOTEN, HILL and JULIAN, Judge Advbcates

1, The record of trial in the case of the soldier named above
has been examined by the Board of Review,

’ 2. Accused was tried upon the following Charge and Speciﬁ.ca.-i :
tion:

CHARGE' Viola.tion of the 75th Article of War.

' Specification' In that Private Kenneth L. Kirkbrido,
then Private First Class, Company A, 329th
Infentry, did at or near Gurzenich, Germa.ny,
on or about 17 December 1944, run away from
his Company, which was then engaged with the
. ‘ enemy, and did not return thereto until after.
' ' the enga.gement had been conclnded. \ ,

He pleadod not guilty and, two-thirds of the members of the court
present at the time the vote was taken concurring, was found guilty
~ of the Charge and Specification.  No evidence of previous convictions .
was introduced. Three-fourths of the members of the court present at -
the time the vote was taken concurring, he was sentenced to be dis-

GONFIQ&B_T!AL : o 9822 |
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honorably discharged the service, to forfeit all pay and allow-
ances due or to become due, and to be confined at hard labor, at
such place as the reviewing authority may direct, for the term of
his natural life. The reviewing authority approved the sentence,
designated the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement, and forwarded
the record of trial for action pursusat to Article of War 504,

‘3. The evidence for the prosecution shows that on 17 December
1944 accused was a rifleman in the third phtoon of Company A, 329th
Infantry (R7,11,14). On that date this company was located near
Gurzenich, Germany (R7,14), was committed to action, attacking the
towmn of Rolsdorf from a line of departure in Gurzenich (Rl4). The
company moved out at 10® hours. Its mission was to help clear
Rolsdorf then held by the Germans, and to drive on to the Roer River
(B7). The Rakdorf objective was taken that day, and the company :
command point was moved there the following day (Rli). When the
Roer River was reached on the 19th, the engagement was concluded,
and the company remained in Rolsdorf for five or six days (R12,15).
After the company entered Rolsdorf and before the company command
point was moved from Gurzenich, comtunication between the two towns
: \Zhicl)l were about one mile apart (R7) was maintained by telephone
R15

Technical Sergeant Edward Bredberg, platoon sergeant amd
acting leader of the third platoon, prior to the.attack on the
morning of 17 December 1944, had instructed accused and the other
members of ‘the third platoon regarding the formal attack order and
the route they were to travel (R7). Before they moved out, accused
could not be found for about 45 minutes. After he was found, Sergeant
Bredberg gave him a reel of wire, telling him to lay the vrire
" regardless of what happened in-order that contact might be main-
tained with the company command post., Before jumping off in the

- .attack, they encountered shell fire., After they had moved approximately

300 yards, a shell dropped close by and accused dropped the reel and
ran into a building. Sergeant Bredberg sent Sergeant Hendrickson
after him and accused returned and picked up the reel again, The
platoon then moved up another 300. or 400 yards, when they were held
up by the Battalion Commander (R8). At that time Sergeant Brédberg
observed the reel lying on the ground and not seeing accused again
sent Sergeant Hendrickson to find him, this‘time without success.
The platoon then moved into Rolsdorf, and reached a point about 400
or 500 yards from the Roer River., They stayed in buildings in
Rolsdorf {Sha night, but accused was not present with the platoon (R9)..
He remaifed 1thoub authority, from the company from 17 December

191.1. to 24 Jenuary 1945 (R10,13,15-17).

, An extract copy of the morning reports of Company A, shcw.mg
entries dated 18 December 1944 and 26 January 1945, was introduced .
and received in evidence without objection by the defense (R10; Pros.
Ex.1l). These entries showed accused: Dy to AWOL, 0500 17 Dec 44"
and "AWOL to dy 24 Jan 1945, 10007'. o ‘ '
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Recalled as a wi’cness for the court, Sergeant Bredberg
testified that after the accused had put the reel down for the
seond time, an order was received relieving the platoon of the
responsibility of laying the wire. As accused had left, the
sergeant did not rela.y this order to him (R29 30),

Le The accused after his rights as a witness were ~explained
~to him, ‘elected to make a sworn statement, and testified on

direct examination that after the platpon moved out a shell came
over and blew off his helmet. He set the wire down, got'his i
helmet, arid went into the building where there was "a medic" from
his platoon. later they started moving out again. A major called
at him to hold it up, and then someone gave an order to move out,
-He went into a courtyard, vwhere there was a group of Company E

men but no Company A men, and started looking for-the latter. The
shelling began again, and he and the others there went into a base-
ment. . After the shelling 1lifted, he came ocut of the building but
did not go back to his reeél of wire because word had been passed
back to him to Mleave a Headquarters man pick it up". Seeing no one
from his company, he remained there four or five days, staying

with some tankers and eating with them until the 1O4th Division

came to relieve the &3rd Division. He stayed with the 104th Division
wntil after Christmas and then started walking in search for the
83rd Division, staying with different ocutfits. At a replaccment

* depot, where he gave a false name though saying he was from the 83rd
Division, he was placed in a guardhouse. On the 19th or 20th of
January the military police took him to Aachen, and he returned to
the 83rd Division on the 22nd or 23rd of January (R22-21+)

On cross-examination accused t,estified that the cellar in

Gurzenich where he stayed was 200 or 300 yards from where he had
put the reel of wire down the last time. He started looking for
his company about a half hour after he had left the reel. It
never occurred to him at the time to go back to where he had left
the reel and follow it in either direction, though he still knew
where he left the reel and it was broad daylight. He admitted that
he had no authority to be absent from his company. Although he
-ran into officers in Gurzenich during the four or five days
. he spent. there, he did not report to any of them. An order had
been passed down the line to him that he was to leave the

wire lie and turn it over to .a headquarters man, and when he lea.rned
.of this order, he went back to the house where he was staying. He
' was not the last man in his platoon, there being an assistant

squad leader behind him (R23-27).

- Private First Class Wynn E. Garland, a witness for the
defense, testified that at about 1000 hours he saw accused in the
basement of & house on a corner in Gurzenich while the Germans ‘
.were shelling them (R28). Sergeant Bredberg, recalled as a witness
for the defense, testified that he gave instructions concerning the -
attack to his platoon about a quarter to ten or ten minutes to ten,
and that a security was not put out until after the attack order was

' given (R20-2l).

CONFIDENTIAL | I 3
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5. The evidence in this record, in the opinion of the Board
of Review, presents a clear-cut case of misbehavior before the :
enemy within the neaning of Article of War 75. There was ample
en%ence of each element of the offense alleged (Cf. CM ETO 1659,
Iee). : . -

The fact that accused failed to follow the telephone line
leading to his company command post when he was but 200 or 300 -
yerds away from the reel he had been carrying; that his company re-
mained. for five or six days less than'a mile from where accused stayed
-and the other circumstances shown to exist here, negative any con- -
"tention that the accused in good fa.ith had become lost and that he
tried to locate his company.”

: The duly authenticated copy of the morning reports of
Company 4, 329th Infantry, shows pertinent entries dated 18 December
1944 and 26 January 1945 of accused's unauthorized absence. In
addition to these morning reports, there is an abundance of evi-
dence in the record, including the accused's own sworn testimony,
that he was absent without authority for the period alleged.

6. The charge sheet shows that accused is 30 years and eight
months of age and was inducted 10 May 1943 at Akron, Ohio, He had
no prior service, . :

7. The court was legally constituted and had. jurisdiction of
the person and offense. No errors injuriously affecting the sub~ ' .
stantial rights of accused were committed during the trial., The Board:
of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence.

8., The penalty for misbehavior before the enemy is death or such
other punishment as the court-martial may direct (AW 75). The desig~
nation of the Eastern Branch, United States Disciplinary Barracks, 3
Greenhaven, New York, as the place of confinement is authorized (AW h2;
Cir.210, WD, 14 Sept.1943, sec.VI, &3 amended). :

M*” Judge Advocate
: : A ’

Judge Advocate

Judge Advocate

Dotns,
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Branch Office of The Juige Advocate Gereral
. with the - .
European Theater
APO 887 v
| ‘BOARD o REVIEW NO. 2 8 JuL g

QI ET0. 9823 :
‘UN 1‘_1"3 n_ . STATES. g ,83m> INFANTEY nmsxon |

Ve ) Trial by GC]I, conversd at B\rbtgm,

_ o ) Germany, 5-March 1945. Sentences
Private WILLIAM G. BENNETT ; Dishonorable discharge, total for-'
(42145317),. Company D, ) - feitures and confinement at hard
33151'. Infantzy ) labor for life., ‘Eastem Branch,

: ; .~ United States Disciplingry Barracka s

’

Greenham, New Yoxrk.

_ HOIDING by BOARD OF REVIDW K0, 2 ° - -
VAN BENSCHOTEN, HII.L a.nd JULI!N, Judge Advoca.tea

1. The record of trial in the case of the 4aoldi'e’r named
above has been examined by the Board of Revizw.

2.. Accused was triod upon the following Charge and Speci-
, ficatiom : L ,

CHARGE: Viohtioﬁ of _the 75th Article of;War,;'

Specification. In that Private William G. Bennett,
‘Company D, 331st Infantry, did, at or near- . -
. langlir, Belgium, on or about 14 January 1945,
run &way from his’ company, which was then en-
gaged with the ememy, and did not return there-'
to until after the engagemnt had been con= - ..
.cluded. . _

He pleaded not gtdlty a.nd, two-thirda of the. mmbers of the court -
present at the time the vote was taken concurring, was found gu:llty
of the Charge and Specification. No evidence of previous convictions .
. was introduced. Three-fourths of the members of the court present -
"-.at the time the vote was takesn concurring, he wis sentenced to be :
dishonerably discharged the aerv:lco, to forfeit all pay and a.llowmcu
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due or to become due, and to ba confined at hard labor, at such
Place as the reviewing authority may direct, for the term of :
his natural life. The reéviewing authority approved the sentencs,
designated the Eastern Branch, United States B:Ls<::11:xll..’|.narjr Barracks,
. Greenhaven, New York, as the place of confinement, and forwarded
“the record of trial for action pursuant to Article of War 50%.

3. The evidenco for the prosecution was substantially as -
followu° o ‘ ( . . -

. Accused was an amuunition bearer in the second platoon
of Company D, 331st Infamtry (R6,7,9,18). On or about 14 January
1945 this company was located in Langlir, Belgium, and was attacked
to Company A, & rifle unit, for the purpose of protecting its flanks.
The enemy was dug in about 1500 yards south of langlir and on 1, -
January 1945 Company D had been ordered to clean out the woods south
of the town (R7,10). About 0100 hours that morning (the 1l4ith), the
. company moved out in an attack and accused was not with his squad
at this time nor at any time while this attack was in progress.
About 1930 or 2000 hours on the same day the comparny withdrew
back to Langlir to spend the night. The second platoon was,
. billeted in a bam and a few minutes after their arrival thcre,
accused entered (R7,10,11). His squad leader told him that the
equad "was going up on the line the next morning" and he should.
get all his equipmsrt ready as he (accused) was going to go with
tham (R7). The squad leader did not have any further conversation
with accused at this time and the latter "got his stuff togetherh,

‘ - ' About 0700 hours ths next mommg accused's squad
leader -again teld him to prepare to join the squad as they were
moving out soon. After breakfast the squad moved out in an attack
and although a search was made far him, accused could not be found

- and he was not with his squad dwing the attack on this day. He
had not been authorized to be absent from his squad during the. at-
tacks on 14 and 15 January 1945 (R8,9,11,18).  Abouwt three howrs

"~ after his platoon went into the attack-on 15 January 1945 s 8C=
cused was seen in Langlir by his pla’ooon sergeant, who told him
to stay around tls billets and roll up the bedrolls in which the
men had slept (R11), The sergeant then detailed accused to guard’

the bedrolls and somewhat later on in the day took him up in the

"woods to their objection of the previous day to recover some equip-

- ment and a body. When they returned he was again detailed to guard
the bedrolls, # few hours later the sergeant took him to the aid
station to secure a carbine and a pistol belt and instructed him
to return to the billets as soon as he got this equipment. This
happened about 1600 hours and the sergesant did not see him again
until 2 Febrwary 1945. About this time on 15 January, some air-
plare s appeared and bombed the edge of the woods approximately
800 yards from lLarnglir and strafed a column of American tanks on

the road (R11,12,13, 114,). On this same day Private Charles C. Andrade
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of accused's unit was engaged moving the motor poal from Hebronval to

- langlir, Belgium, While driving his jeep he was strafed by enemy
aircraft and got out and took cover under a tank, Accused joined him
under the tank and when the strafing was over, Andrade asked him whexe
the company was, to which he replied-"up in the front",. Andrade then -
" asked him to go yp there with him end accused said he would not go and

.- headed for the rear, Accused did not offer any explanation for his

- refusal to sccompany Private Andrade up to the front (R15), -

: Sergeant Willlam G. Allen, the second platoon messenger of
. accused's unit, saw accused standing near Company A commaend post with-
".* other members of his platoon a few minutes before the platoon moved
". out in the attack in the early hours of 14 January 1945, Sergeant Allen -

told accused and the others that they were alerted to move out in the

attack, ' Accused was not present when the platoon moved out in the .
"attack,. In the evening of that day Sergeant Allen found accused in a..
. stable adjoining the mortar platoon and told him to get his equipment
as he would return for him in five minutes and leed him back to the gun
positions., Sergeant- -A1len further told him not to Yeave thzt room until
he returned,- In no more than ten minutes he returned and, glthough a
search was made, accused could not be found, so he returned to the gum
positions without accused (R19-23), Accused although not euthorized to
be away from his company during any of that time (R18) was not present
for duty with his squad and company from 14 Ja.nuary 1945 until 2 Februa.ry
' 1945 (R19,20,21,22,23)7 -

. he Accused, after his rights as a witness were fully explained to .
 him (R?A), elected to be sworn and testified in substance as follows:

T His unit went into the town of Langlir on 13 January 1945 a.nd :
were trepped there by three tiger tanks. The next morning “they were
called out and then again were sent into a building in Langlir, They
remained there that evening and.there was still considerable shelling
taking place (R24). -About 2300 or 2400 hours on 13 Jenuary 1945 his
unit started across a field, "and there was artillery in there ", "and -
that is where I went off my bean like", It was the first attack he was
. in and he was "just scared”, Although no one authorized him to do so °
he returned to the company command post, from where he was sent down to
the mortar platoon until the next day. He remained there all that night:

. and all the.next day until Sergeant Allen came for him in the aftermoon
© of 14 Januery 1945 (R26,27), Sergeant Allen told him to get his equipment-

;and be ‘there in five minutes, He secured his equipment from the barm .
but before Sergeant Allen came back, his company returned for a twenty- .
" four hour rest (R25)e That evening his equad leader told him to be ready
. as ‘they were jumping off the next morning., He was in the barn with his
‘company in the morning (15 January 1945) and when they did not move out .

right away he went back with the mortar platoon and was talking with some -
\ of -the fellowse Close to dinner time he went back to where his company

had been and they were gone, He mlseed the attgck on the preceding day
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~ and also on this day. Sergeant Rummel came along and he told him

what had happened. He was told to guard the bedrolls and then he

wag sent up with Sergeant Rummel to get a man who hagd been killed

in action., Vhen he returned Sergesnt Rummel took him to the aid
station to get a carbine and a gas mask, They did not have any guns

at the moment and he was told to wait there as there would probably
‘be one there soon, Sergeant Rummel returned to the command post where’
the mortar platoon was and, while he (accused) was standing there at
the ald station, some enemy planes came over snd started bombing and
strafing, He ran out into a field near s road where there were some
tanks and jumped into a shell hole. He then started up a hill to get
farther away from the bombing and strafing, While he was up there it
became dark and he was afraid to come back because he did not have a
rifle and did not know the password. That night he stayed in a little
shack about a mile or so up on top of this hill, The next morning

he met a sergeant who told him to return, that he was absent without
leave. Fearing he would be court-martialed, he became scared and did
not want to return, He went to another town and stayed there and

after mich debate with himself finally decided to return which he did,
On cross-ex&aination accused stated, : Y

nT did leave on account of the bomblng, - | -
I wanted to get away from the bombing" -
s © (R24,25,26,27,30) .

‘He categorically denied that he ever,jumped'under a’tank with PrEVate'f‘
Andrade or that Andrade ever asked him to return to the comoany’(RZS).

‘ 56 The essential elements of the offense charged in the Specifi-
 cation of the Charge are: (a) that the accused was serving in the pre=-
" "sence of an enemy; end (b) that he misbehaved himself by running away N
~ (lTM, 1928, par,lilb, pel56)e The evidence presented by the prosecution,
buttressed by accused's admissions in his sworn testimony, clearly
establishes that he left his unit without authority, knowing they were
sbout to move out to attack the enemys The court's finding of guilty
1s fully suetained by the evidence (CM ETO 4820, Skovan)e '
6o - The charge sheet shows that accused is 23 years eight months
of age and was inducted 20 June 1944 at Fort Dix, New Jersey. No.prior.
service is shown,

T The court was legally constituted, and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of -Review
is of the opinion that the record of trial is legally sufficient to
: support the findings of guilty and the gentence, ‘

-'A.- )
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"~ 8,  The penalty for misbehaviop before the enemy is death or - ' .
such other punishment as the court-martial may direct (AW 75)., The . -
designantion of the Eastern Branch, United Steates Disciplinary Barracks, -,
Greenhaven, New York, as the ple.ce of confinement is proper, (AW 423

Cir.210, WD, 14 Sept. 1943, sec.VI, as amended).

. Mﬁge Advocate
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Branch Office of The Judge Advocate Germeral
with the .
.European Theater of Operations
AP0 887

BOARD OF REVIEW NO. 1 "JZJUL‘%SV

QI-ETO 9824

UNITED STATES 30TH INFANTRY DIVISION

v. Trial by GCM, convened at Echt, Holland,
16 March 1945. Sentence: Dishonorable
discharge, total forfeituwres and confine-
ment at hard labor for life. Esstern
Branch, United States Disciplinary
Barracks, Greenhzaven, New York.

Private HENRY T. WENSING
(33916508), Company B,
ll?th Infantry ]

. HOLDING by BOARD OF REVIEW NO. 1 -
RITER, BURROW and STEVENS, Judge Advocates

A

1. The record of trial in the casevof the aolds.er nmd
above has been examined by the Board of Review,

. 2. Accused was tried upon the following charges and specifi-
cations, . ‘

CHARGE I: Violation of the 65th Article -of War.
(Motion for dismissal granted) (R10).

Specification: (Motion for".dlsmissal granied)-.
 CHARGE II: Violation of the 96th Article of War,

Specification: In that Private Henry T. Wensing,
Company B, 119th Infantry, did at Wurselen,
. Germany from about 27 October 1944 to about
29 November 1944, wrongfully fraternize with
German Civilians, this in violation of Memo-
randum Number 64, Headquarters Ninth United -
States Army, dated 6 October 1944. :

CHARGE III: Violation of the 58th Article of War.

NOIDENTIAL ~ ' )
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Speci.flcation. In that % * # did, at Barden-
burg, Germany, on or about 20 October
1944, desert the service of the United
‘States and did remain absent in desertion
until he was apprehended at Wurselen,. Ger-
many on or about 29 November 194i.

ADDITIONAL CHARGE: Violation of the 58th Article of War.

Specif1cat10n° In that # % % did, at approximately
two miles narthwest of Stoumont, Belgium, on
or about 19 December 1944, desert the service
of the United States and did remain absent in
desertion until he surrendered himself at
Aywaille, Belgium on or about 6 Febrwry 1945.

He pleaded not guilty. During the course of the trisl the court )
granted the motion of the defense for the dismissal of Charge I and
its Specification "because of the inability of.prosecution to prove
same" (R10). Two-thirds of the members of the court present at the
time the vote was taken concurring, he was found guilty of the re-
maining charges and specifications. No evidence;of previous convid-
tions was introduced. Three-fourtha of the membérs of the cowrt
present at the time the wote was taken concwrring, he was sentenced
to be dishonorably discharged the gervice, to fonfeit all pay and -
allowances due or to become due, and to be oontined at hard labor,
at such place as the reviewing authority may direct, for the term

of his natural life. The reviewing authority approved only eo

"much of the finding of guilty of the Specification of Charge IX

as Inwvolved a finding that accused did, at Wurselen, Gemany, on

or about 29 November 1944, wrongfully fraternize with German civi-
lians in violation of Memorandum No, 64, Ninth United States Army,
dated 6 October 1944, approved the sentence, designated the Eastem
Branch, United States Disciplinary Barracks, Greenhaven, New York,
as the place of confinement, and forwarded the record of trial for
"action pursuant to Article of War 503.

3. The evidence in the record is clear and uncontradicted _
. that accused was absent without leave from 20 October 1944 wntil

29 November 1944 as alleged under Charge III and from 19 December

1944 to 6 February 1945 as alleged under the Additional Charge.

The finding that he had intent to avoid hazardous duty when he ab-
gsented himself on X October 1s supported by evidence of the close
proximity of the company to the enemy and by testimony that shortly

" before he left he received an order to go to his position in a slit
trench and to keep his equipment -on because his squad would probably
move at a few minutes' notice (R8). The finding that he had a like
intent also when hs absented himself on 19 December is supported by

. testimony that on that day accused, hsving been told, while in his
. faxhole, by his squad 1eader that the enemy was goi_ng to attack, that
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an American battalion was withdrawing through them, and that
they had to hold at all costs, left after the enemy firing cam-
menced (R15). This proof sustains the findings of guilty of the
offense of desertion from the service as alleged in the speci £i-
cations under Charge III and the Additional Charge (CM ETO 5958,

and Allen, and authorities cited therein), The recard al®
snpports tmngl » a8 approved by the reviewing authority,
that accused was guilty of wrongful fratemization with German
-civilia)ns under Charge II (CM ETO 6203, Mistretta; CM ETO 10967, -
Harris).

ko The charge sheet shows that accused is 2, years two
months of age and was inducted 21 January 194L at Greensburg,
Pennsylvania, to serve for ths duration of the war plus six montbs.
He had no prior service. .

5. The court was legally constituted and had Jurisdiction
of the person and the offenses. No errors injuriously affecting
the substantlal rights of accused were comuitted dwring the trial,
The Board of Review is of the opinion that the record of trial is
legally ‘sufficient to support the rindinga of guilty as approved '
and the untence. . -

6. The penalty for desertion in time of war is death or .
such other punishment as a court-martial may direct (AW 58). The -
designation of the Eastern Branch, United States Disciplinary Bar-

racks, Greenhaven, New York, as the place of confinement, is :
authorized (AWIQ; Cir.210, WD, L, Sept.1943, sec.VI as amendod) p

/42222:;%./4521 ’ Judge Advocate
___Aééé;;zz:é;Ziiwqyur’ _ Judge Advocate
MQ@# Judge Advocate
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Branch Office of The Judge Advocate General -
with the .
" European Theater
) . APO - 887
- BOARD 0F|BEVIEW NO. 1‘ :
11 AUG 1945
GH ETO 9336 - ‘
UNITED STATES ; 106TH INFANTRY DIVISION
u §. ) Trial by GeM, convened at
; Saiht Quentin, Francse,
Private JOHN H, CAVE “JdRe ) 4 April 1945, Sentence:
(36528888), Company I, ) Dishonorable discharge,
L24th Infantry 4 ) total forfeitures and con-
t . ’ ) - £inement at hard labor for
) life, United States Peni-
) tentiary, Lewisburg, Penn-
) sylvania.

HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

1

1, The record of trial in the case of the soldier named abovo
" has been examined by tho Board of Review,

24 'Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 58th Article of War.

Specifications In that Private John H Cave Jr,
Company I, 424th Infantry, did, in the
vicinity of Neuhof, Germany, on or about
10 February 1945, desert the service of the
United States by absenting himself without
proper leave from his command with intent
to avoid hazardous duty, to wit: duty with
his organization in a defensive position
in an active combat area.

He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was taken concurring, was found guilty
of the Charge and Specification. Evidence was introduced of
-1 -
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two previous convictions,one by swumary court for disobedience
of the lawful order of a non-commissioned officer in the execu~
tion of his office in violation of the 65th Article of War and
-one by special cowrt-martial for quitting post without being
properly relieved in violation of the 96th Article of War.

" Three-fourths of the members of the court present at the time
the vote was taken concurring, he was sentenced to be dishonor-
ably discharged the service, to forfeit all pay and allowances .
due or to becoms due, and to be confined at hard labor, at such
place as the reviewing authority may direct, for the term of
his natural life. ' The reviewing authority approved the sentence,
designated the United States Penitentiary, lewisburg, Pennsylvania,
as the place of confinement and forwarded the record of trial’
for action pursuant to Article of War 503.

3. The evidence for the prosecution was suwbstantially as
follows: '

Accused was a ri.t’leman (R14) in Company I, 424th In-
fantry (R6), joining the company as a replacement on 1 or 2 °
February 1945 (R8). About 60 to 70 percent of the men in this
company around this time were new replacements (R7). On 7 Feb-
_ ruary the company, comprising 95 men, moved to the vicinity of
Neuhof, Germany, took up a sector approximately 1100 yards wide
between the two battalions of the regiment, with the mission
to hold the sector in a defensive position, and remained in that
position during the next 17 days. The company was in contact
with the enemy from the night of 7 February to and including
the night of 12 February. The first seven or eight days in the
sector were very active. During the first three or four days
" the company was subject to heavy artillery and mortar fire and
combat patrols were actlive against the American line. On the
night of 9 February accused's command received artillery and
small arms fire, and enemy patrols were active, eSpecially on
the right flank (R6,7,9,15). - \

-
.- -

: Accused's squad, consisting of 13 or 14 men, held
aix positions, one of them being called the "hot corner", where
‘there was considerable action. From this position on tho right’
and on the left Germans could be seen all of the time, Accused
was assigned to the "hot corner" (R1l4,15,19). This position was
a hole cbonb a foot deep covered by logs and shelter halves (R10).

‘ " Because the weather was wet and cold, members of the
squad were sent to the company commend post, located in a pill

bax, to warm themselves, each member being sent there once a day.

The normal length of stay was an hour to an hour and a half (R11,16).
This command post was, at the most, LOO yards from the squad's posi- °
tion, a ten minute walk (RJ.S) and between the poaitions was a well-
worn trail (R19). :

CONFIDENTIAL - | - 9836 ¢
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At about 0830 or 0900 hours on 10 February accused .
was sent to the command post with another man and was told that
he could stay one and a half hours at the maxiwwm, that he must
then retum so that two other men could be sent therg (R11-12,17).
At 1100 hours his squad leader went to the command post and saw
accused still there, changing his socks, and told him two or
three times to start back to his position., A lieutenant also
told him to return. The squad leader stayed at the command post
spproximately an hour, until about noon, then returned to check
positions. At this tims it waw daylight, there was snow on the
ground, and the trall was easily seen. He failed to find accused
* in his position. A #little later™ he checked again and accused -
was still not in his position. The company runner from headquar-
"ters was then put in the "hot corner", Accused's squad leader
failed to see him during the remainder of the day. The last time
he saw accused was when he was getting warm in the command post
(R17,18,19). The platoon sergeant also made a searcb along the
line and along the two routes to the command post! He failed to
. find accused in his position and in fact never found him at all
(R22). '
After being informed of his rights under Article of
¥ar 24 (R20) accused made a sworn fro-trial statement substantially
as follows: As a "combinxirifleman, and conscientous objector to
combat duty", on 7 February he was transferred from a signal company
to Company I. On 10 February, after returning to' his foxhole from |
the command post where he had been sent to "warm up", he plicked up
his musette bag and was looking ‘for souvenirs when he became lost
in the woods. Being unfamiliar with the sector, he headed west to
avoid wandering behind the German lines. After walking through -
the woods a few hours, he met an engineer outfit, which gave him
, & ride part way to a tomn. He received another ride in a truck going
to Ebertange, where he slept with a field artillery outfit, after
explaining to the commanding officer that he was looking for his
company. The next morning he decided to report to his old signal
company for orientation and at 0900 hours on 13 February, reported
to an officer of that company, who furnished transportation to the.

headqurters of the 424th Infantry. He had arthritis and poor eyeaight.

He believed that his becoming lost was due to a condition of shock
caused by "artillery, etc." during the previous days, and also due
to a hand grenads throwm by him the previous night which rebounded
off a tree and exploded about five feet from him, a dirt bank pre-
.‘venting him from being hit by shrapnsl.

"As we moved into the remote, inaccessible
area where I became lost in the dark, I
was naturally unfamiliar with the surround-
ing terrain, as we had only been ‘there a
few days. All this, and no passes or fure
loughs in 11 months tool® (Proa.Ex.l).
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4o . Accused, after his rights as a witness were explained )
to him, elected to remain eilent and no evidenco was introduced
in his behalf (B22),

5, Clear and convincing evidence supports the court's find-
ing that accused was guilty of desertion as alleged in the Speci-
fication. His conduct was of the pattern of the well known and .
understood "battle line™ desertion cases (see cases cited in CM
ETO 5958, Perry and Allen; CM £T0 8760, Mascuillo). The proof
that accused was assigned to a foxholé in the "hot corner", as
described in the evidence, amply supported the finding of exist-
ing hazardous duty, and an intent to avoid such duty was properly
and readily inferable from his conduct.

: 6. The Specification, which contains no allegation of the -
length of accused's absence, is not therefore defective although

it is preferable to allege the duration. The offense of desertion

is complets. when a soldier absents himself without authority from
“his place of service with the requisite -intent (MCM, 1928, par.67,
P.52; par.130a, p.142), and proof of the duration of ths absence *

is not essential to sustain & conviction of the offense (Cll ETO ,
2473, Cantwell; CM ETO 9975, Athens amd Haberern).-

7. The charge sheet shows that accused is 31 years, eight
months of age and was inducted 21 September 1942 at Detroit, Michi-
gan, to serve for the dm-ation of ths war plus six months. He had
no prior service,

8. The couwrt was legally constituted and had jurisdiction
of the person and offense., No errors injuriously affecting the.
- substantial rights of accused were committed during the trial. The
Board of Beview is of the opinion that the recard of trial is legally
sufficient to support the findings of guilty and the sentence.

- 9« The penalty for desertion in time of war iz death or such

- other punishment as a court-martial may direct (AW 58). Confinement
ink penitentiary is authorized by Article of War 42. The designation

of the United States Penitentiary, Iewiabur Pe sylvania, as the

place of confinement is proper (Cir 1944, ‘sec. 11,
P&!‘B-lb(h), Bb)o )

‘ ‘ Judge Advocate ,

;o (SI K IN HOSPITAL) Judge M“',c.to
s Z ol f. s sovona
CONFIDENTIAL 9836
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Branch Office of The Judge Advocate General ‘
with the
European Theater - -
APO 887
BOARD OF REVIEW WO, 3 - ‘ 3 AUG 1945 ‘
.CM ETO. 9839 - )
UNITED STATES ) S“IAE SECTION, COMLIUNICAT IONS Z0XE,
: - ’ ) . EUROPEAN THEATER OF OPERATIONS.
v. ) ] . . .

' : ' ' . )< Trial by GCM, convened at Paris,
Private First Class WILLIAM A. ) France, 5 February 1945, Sentence:
WELLS (32991455), Company D, =) Dishonorable discharge (suspended),
315th Infantry Regiment, ) total forfeitures, and confinement
79th Division. - ) &t hard lebor for 20 years. Lbire

) Disciplinary Training Center, Le }ans,
). Franceo

OPINION by BOARD OF REVIEW NOe 3
SIEEFER, SEE‘WAN and DEWEY, Judge Advocates

i

le The record of trial in the case of the soldier named above
has been examined in the Branch 0ffice of The Judze Advocate General
with the Europecan Theater and there found legally insufficient to
support the findings and sentencee The record of trial has now been
examined by the Board of Review and the Board submits this, its ‘opinion, ~
to the Assistant Judge Advocate General in charge of said Branch Office.

2s MAccused was tried on the following Charge and Specification:
CAARGEsY Violation of.‘(,the, 58th Article of Wer,

Specification: In that Private First Class Williem A,
Wells, Compeny D, 315th Infantry Regiment, 79th
Division, Buropean Theater of Operations, United
States Army, did, on or sboubt 12 November 1944 .
desert the services of the United States and diad
remalin absent in desertion until he was apprehended
at Paris, France on or sbout 25 December 1944,

He pleaded not guilty and, two-’chirds of the members of the court present
at the time the vote was taken concurring, was found guilty of the Charge
end Specifications No evidence of previous convictions was introduoedo
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No evidence of previous convictions was imtroduced. - Three=fourths of the
members of the court present at the time the vote was taken concurring,
he was sentenced to'be dishonorably discherged the service, to forfeit
all pay and allowances due or to become due and to be confined at hard .
labor, at such place as the reviewing authority may direot, for 40 yearse
. The reviewing authority epproved the sentence but reduced the period of
confinement to 20 years, ordered the sentence as thus modified executed
but suspended the execution of that portion thereof adjudging dishonorable
discharge until the 'soldier's release from confinement, end designated
the Loire Disciplinary Tralning Center, le Mexg France, as the place of
‘confinements The proceedings were published by General Cour‘c-Martial
Orders Nos 245, Headquarters Seine Section, Commnications Zone, Europea.n
Theater of Opera:bions, 29 March 19454

3¢ In presenting its ca.,a, the prosecution, a.fter £irst entering

A i.nto e stipulation with the defense that accused was a member of the armed

forces of the United States both at the time of the alleged offense end at
the time of trial, offered in evidence an "extract copy of morainz report
of Company D, 315th Infantry, showing the accused from .duty to AWOL 1300 -
. hours 12 Nove*nber 1944"%, The Jdefense objected to the introduction of this
document on the ground that "the officer, whose s1&,nature\appears at the
bottom of the repart, is not present in court to authenicate Z;i_!_!_7 it".

His objection was overruled and the extract copy adnitted into evidences

It is in the followmg form (R5 Pros.Exel)s :

"Yells Wllliam Ae 52991455
Pfo Company D, 315th Infantry '
‘EXTRACT CCPY OF MORNING REFORT OF =
- Company D' 315th Infantry :
32991455 Wells William A. Pfo
" fr dy to AWOL 1300

Co D, 315th Inf, APO 79 US Army 12 Nov 44
I, BERNARD V. DEUTCHMAN, Calt, 315th’Inf,
certify.that ‘I am the Personnel officer
of 315th Infantry and official custodian
of the morning reports of sald command,
and that the foregoing is a true and
complete copy (including any signeture
or initials appearing thereon) of that
part of the morning report of said commend
submitted at APO 79, US Army for the dates
indicated in said copy which relates to
. Wells, Williem A, 32991455, Pfc, Company
D, 815th Infantry

Berﬁard Ve Deutchman
’c BERYARD V. DEUTCHMAN
Ceptain, 315th Infantry,

Porgsomel 0fficer",
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Yne onlgth’:fdence of record is a stipulation that accused was
"returned to military custody by epprehension at Paris, France om or.
sbout 23 December 1944" (R5). Accused was not shown to ha.ve expressly
_consen‘bed to the making of this stipulation. . i ;

4. The accused a.fter having been advised of his rights as a
‘witness, elected to remain silent and no evidence was introduced on his
behalf. - . . - .

N 5. ae Defense counsel objeoted to the introduction of the extract
. copy of the morning report on the ground that the officer who executed the
certificate of authentication was not pers¢nally present in court for
.~ the purpose of authenticating the doou.ment in question, However, the Manual
expressly provides that . :
A "A copy of any book, record, paper or
¢ /- _document * * * in any command or unit.
".in the Army may be duly authenyicated
* * * by a signed certificate or state-
ment indicating that the paper in ques-
tion is a true copy of the origzinal and
. that the signer is the custodian of the’
 originsle Thus, YA true (extract) copy:
< "+ (Sgde)-John Smith, Capt. 10th Inf, Comd'g,
- Coe A, 10th Inf,? would be sufficient, - -
prime facle, to authenticate a.paper and

! ‘ s copy of en original company record of
o © Compeny A, Tenth Infantry" (MCM, 1928,
R pa.r.llSe., PPell9,120).

.Thus, the objection of the defonse that the prbfferred docu-
‘ment wes inadmissible on the ground stated was without merit,

be However 3 it w111 be observed that the document introducea
into evidence as an extract copy of the morning report of Company D,
315th Infantry, is defective in that although it shows accused from duty
t0 absent without leave it fails to show the date upon which this chenge
of status oocurrede On its face, it consists only of an entry in 'l:he
company morning report:for an undisclosed date and a certificate dated
12 Ngvember 1944 recitmg that the copled entry is a true and complete
~ copy of the-original, For the reasons set forth in the similar case of
CM ETO,9204, Simmers, the extract copy of the morning report here intro=
duced is without probative force to show the date of accused's initial
absenoe. The only other evidence of record is the stipulation-that he =
"was returned to mil:.tary custody by apprehension on or about 23 December®.
It must be admitted that the phrase "returned to military custody by . -
apprehension” ig more or less a term of art in militery law, employed = __
almost exclusively in cases where the offense involved is absence without
- leave or desertiom, end as such, might be sald to support the limited
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inference tha‘h accused wes sbsent without leave on the day of his appre=-
hension, 1e6e, 23 Dedember 1945 (cf. CM ETO 4915, Lagee). Even so,
standing alone and without more, it is an extremely narrow base for the
inference suggested (of. EM ETO 7381, Hrabik)e Further, so to interpret
the stipulation would be to convict accused upon the strength of a’stipu=
lation alonee The manual provides that,

"A stipulation need not be accepted by

the court and should not be accepted

"where any doubt exists as to the accused's
understanding of what is involveds. A
stipulation which practically amounts to a
confession where the accused has pleaded
not guilty and such plea still stands * * *
should not ordinarily be accepted by the

~ court” (wcu, 1928, perel26b, Pel36)e

If interpreted as above suggested, ‘the etipulation is inconsisten-h with
"accused's plea of not guilty. It was not shown that he understood the
effect of the stipulation or that he consented to its use. Under these
circumstances, it is concluded thet the stipulation, standing alone, does
not constitute- substantial evidence upon which to base a conviction of the
~ lesser included offense of absence without leaves It follows that the
,findings of the courb must be disapproved in 'l:heir entirety.

Ge The charge sheet shorws that accused 1s 32 years of age and was .

inducted on 27 July 1943 at Camp Upton, New York. No prior service is
showne

'T. For the re'a.sons stated, the Boa.r-d of Review is of the™ opinibﬂ
that the record of trial is legally insufficien‘h to support the finding;s g
- of guilty end the aentence. _ i

-

Judge Advooate
g Mq G ﬂ&w‘q Judge Advocate
6//&/@ /Z .Jizdge_ ‘Advoc‘a.t'e»

6.
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1st Ind.

War Depe.rtmen’c Branch Offlco of The Judge A.dvocate General with the

European Theatere' 3-AUG ]945 ' TO: Comnanding
General, United States Forces, European Thoa‘cer, APO 887, Ue S¢ Armye
v ‘ ,u_ o

1. Herewith transmitted for your action under Artiolo of Vier 503 ‘
‘a8 amended by the Act of 20 August 1937 (50 State7243 10 USC 1522 and’
as i‘urther smended by the Act of 1 August 1942 (56 USC 1522), is the
. record of trial in the case of Private First Class WILLIAM A. WELLS

.(32991455), Company D, 315th Infantry Regiment, 79th Divisions -

- 2¢ I concur in the opinion of the Board of Review and for the -
reasons stated therein, recommend that the findings of guilty and the
sentence be vacated, snd that all rights, privileges and property of
which he has been deprived’ by virtue of said findings and sentence so
vacated be restored.

: - 3 Inolosed is a form ef action designed,tovcarry into effec‘b'
the recommendetion hereinbefore made. Also inclosed is a draft GCMO .
for use in promulgating the j;mdtpﬂq action. .Please return the record
of. trial with required_/ popies of cho : o ‘

E. C. MoNETL.
Brigadier General, United States Army, -
Assistant Judge Advocate ral,

.

( Findings and sentence vacated. GCMO 338, ETO, 17 Aug 1945).

-
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Branch Office of The Judge Advocate General '
with the
Buropean Theater
AFO 887
CM ETO 9843 '
UNITED STATES ) SEINESEGTIQW,COWUNI&LTIONS&_
. T ' ) ZONE, EUROPEAN TBEATER aF ‘
\ ; OPERLTIONS : ‘
Private GEORGE W. McCIAIN ) Trial by ch, convened at Paris,
(34573611), LLSth Company, . ) France, 31' Jaruary 1945, Sentence: .
85th Battalion, 19th ‘.Replace- ) Dishomorable discharge. (suspended),
.ment Depot  ’ ) total forfeitures and confinement
: ). at hard labor for 20 years, ILoire
) Disciplinary Training Center, Le
) ‘Mans, France,

—

HOLDING by BQARD CF REVIEN NO, 1
RITER, BURRON, and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named sbove
has been examined in the Branch Office of The Judge Advocate General
with the Buropean Theater and there found legally insufficient to sup-'
port the findings and sentence in part. The record of .trial has now
been examined by the Board of Review and the Board submits this, its
holding to the Assistant Judge Advocate General in charge of said
Branch Ofﬁ.ce.

_ 2. Accused was tried upon the following Charge and Sbeciﬁca-
‘tions ; .

. cmcEx vm.mon of the SBth Article of War, .

Speciﬁ.cation: ‘In that Private George W, McCLAIN,-
. LiSth Company, 85th Battalion, 19th Replace-
‘ment Depot, Buropean Theater of Operations,
United States Army, did, at 19th Replacement
Depot, European Theater of Operations, United
States Armmy, on or about 20 November 194l
desert the service of the United States Amy -
and did remain sbsent in desertion until he ' 3
» G T - f q3%




(22L) . . }
- ' was apprehended at Paris, France, on or
about 26 November 194k,

He pleaded not guilty and, all of the members of the odurt present at
the time the vote was taken concurring, was found guilty of the Charge
and Specification. No evidence of previous convictions was introduced.
Three-fourths of the members of the court present at the time the vote
was taken concurring, he was sentenced to be dishonorably discharged the
service, t8 forfeit all pay end sllowances due or to become due, and
to be confined. at hard labor, at such place as the reviewing amthority
may direct, for the rest of his natural 1life, The reviewing authority
approved the sentence but reduced the period of confinement to 20 years,
ordered the sentence executedas thus modified bu%t suspended the execution
of that portion thereof adjudging dishonorable discharge wntil the
soldlerts release from confinement, and designated the Loire Disciplinary
Training Center, Le Mans, France, as the place of confinement, The pro=. °
ceedings were published in General Court Martial Orders No, 242, Head- "
quarters Seine Section, Commmications Zone, European Theater of Opera-
tions, 28 March 1945, . , .,

3+ The morning repert of accused's compa.ny’ of 22 December 19Lk,
of which an extract copy was introduced in evidence, contm.ned the
follcwing entrys . e,

!

"3)4573611 McClain, George'W Pv‘b
remark dy to AWOL 0630 hrs 29
Nov L on 8 Dee L4 M/R-is cor-
rected t o read dy to AWOL 0630
hrs 20 .Nov Lli." (RL; Pros.Ex.l)e

He was apprehended a‘b a hotel in an undisclosed place on 26 November 191;}4.
At the time he wore civilian clothes and Army shoes, No Army clothing

was visible, When asked by the military police for identification, his
reply was "No compris®, The police were suspicious, weited outside the
hotel, and after accosting him as he departed, succeeded in getting him -~
-to speak English and admit his identity. His identiﬁcation tags were :
on his person (R5-7). T )

‘ Lo The defense counsel stated that acmsed's righta as awitnesa
had been fully explained to him, which accused affirmed and thereupon :
elec‘bed to make the following unsworn statement: ‘

%7 was partly in civilian clothzs when -
I was arrested because my tiniform was in no,
. condition for wear, My uniform was in my room
"~ wete I did have my identification tags on at
the time of my arrest and an Army shirt and GI
shoes, I had no intentlon of deserting the
Amy of the United States " (R7-8), ,

CCNIIDENTIAL
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Se Charges were preferred on 29 November 194, The entry in
the morning report was therefore made 23 days subsequently, The exact
" question as to the competence of such a morning report was decided in
€M ETO 12951, Quintus, It was there held that because morning reports
do not depend for their validity upon contemporaneity but upon the duty
of the responsible officer, with integrity, to leamm and record the
true facts, and because they mmst be made correct for many reasons
other than to serve as evidence in court, deleyed entries in morning
reports, even though made after charges are preferred, are competent
evidence of the facts recited. The reasoning is sound, and we adhere
to it in this case, :

With respect to the proof of desertion the Board of

Review is of the opinion that there was substantial evidence from which
the court could infer the intent on the part of accused to remain
permanently absent from the military service, The unauthorized absence
-~ was from replacement channels in an active theater of operations, '
terminated by apprehension, Accused was in civilian clothes and in.
his effort to avoid retum to military control feigned ignorance of
his native language, It is no matter that the absence was shori; the
brevity thereof was not of his makinge At the time of his apprehension
his conduct was obviously irregular when jJudged by military standards
. and pointed away from an intention to return to military control, ‘His
- arrest eliminated the opportunity for further exploitation of his
abgsence from military control but did not erase inferences which arise
from his conducte Under such circumstances the ‘duration of the absence
‘has but little weight in determining his culpabilitye.,K A prima facle
. case was made, from which the court could reasonably infer the requisite
specific intent, and the defense not having gone forward with the proof
"(for the unsworn statement is not evidence), the Board of Review will
not disturb the finding upon appellate review (CM 229813 (19L3), II
- Bull, JAG,, 62; CM ETO 1317, Bentley; CM ETO 527, Astrella; CM ETO'

1629, O'Donnell).

: 6. 'me cha.rge sheet shows that accused is 2} yea.rs of age and
was inducted 18 November 1942 at Columbus, Georgia, to serve for the
duration of the war plus aix months, No prior serviceiis shown,

. Te The court was legally constituted and had jurisdiction of
the person and offense, No errors injuriously affecting the substantial
rights of accused were committed during the triale The Board of Review '
. is of the opinion that the record of trial is legally: sufﬁ.cimt-to sup=*
’ port the . findings of guilty and the sentence.
B
o '8+ 'The penalty for desertlon in time of war is death or such
other punishment as a court-martial may direct (AW 58). The designation

GONFIDENTIAL
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|
of the Loire Disciplinary Training Center, Le Mans, France, as the
place of confinement, is amthorized (Lir. Hq., European Theater of
Operations, AG 252 Op PM., 25 May 1545).

/ M/é Judge Ldvocate

Judge Advocate

Llppard X il fmsen svocso
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' Branch Office of The Judge Advocate General

. with the
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 1 51 APR 1945

M ET0 9847

UNITED STATES SEINE SECTION, COMMUNICATIONS ZONE,
’ EUROPEAN THEATER CF OPERATICNS
Ve ’ ’
. Trial by GCM, convened at Paris, France, 29
January 1945. Sentence: Dishonorable dis-
charge, total forfeitures and confinement
at hard labor for 30 years., Eastern Branch,
United States Disciplinary B&rracks, Green=-
haven, New York. .

Private GEORGE TENGRIAN
(33391968), Company E,
47th Infantry

Ve N s N s o N o g

HOLDING by BOARD .OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named ebove has-
been examined by the Board of Review, ’

2, The Boa.rd of Review, upon appellate review, will take judicial
notice of Price List, Subsistence Items, Number 11, Office of the Chief
Quartermaster, Headquarters Communications Zone, European Theater of Opera-

- tions, dated 1 October 1944, and in effect on 5 December 1944, the date of the
larceny alleged in Specification 1 of Charge II (MCM, 1928, par.l25, p.135;
CM ETO 952, Mosser; CM ETO 1538 Rhodes). The value of the preserved butter
computed according to prices stated in the price list on the date of the

. theft was $85.76.

3. The court was legally constituted and had jurisdiction of the person
and offenses. No errors injuriously affected the substantial rights of accused
were committed during the trial. The Board of Review is of the opinion that

the record of trial is legally suf t to port the findings of gullty and
the sentence, - . .
| Judge Advocate o
J 7 )&A&«'—‘Judge Advocate -

Judge Advocate

9847
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Branch 0ffice of The Judge Advocate General
with the
European Theater
- APO 887 ‘

BOARD OF REVIEW NO. 1 - 1 AUS 1045
CM ETO 9857 o

UNITED STATES "79TH INFANTRY DIVISION

Trial by GCM, convened at Gulpen,
Holland, 1 March 1945. Sentence:
Dishonorable discharge, total )
forfeitures and confinement at
hard labor for life. Eastern ;
Branch, United States Disciplinary
Barracks, Greenhaven, New.York.

Ve

Private DAVE HARRELL
- (38342633), Company H,
315th Infantry

Nt Nt et ot e sl " oV N

7

HOLDING by BOARD OF REVIEW NO, 1
RITER BURROW and STEVENS, Judge Advocates

o 1., The record of trial in the case of the soldier
named above has been examined by the Board of Review. . ‘

112. Accused was tried upon the following Charge
and specifications:

CHARGE: Violation of thHe 58th Article of War.

: Specification 1: In that Private Dave Harrell,
: Company “H" 315th Infantry, then Private
First Class Dave Harrell, Company "H"
- 315th Infantry did, at Bayon, France on
or about 11 November 1944, desert the
service of the United States by absenting .
< himself without proper leave from his _
“orgaml zation, with intent to avold hazar-
“dous duty, ‘to wits combat with the enemy,
and did remain absent in desertion until
he returned to military control at Sur-
sbourg, France on or about 10 January 1945.

9857
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Specification 2: In that * * * did, at Nieder-"
betschdorf, France on or about 15 January
1945, desert the service of the_United
States by absenting himself without proper-*
leave from his organization, with intent
to avoid hazardous duty, to wit: combat
with the enemy, and did remain absent in
desertion until his return to military
control at Charmes, France on or about 5

- February 1945, ‘

He pleaded not guilty and, two-thirds of the members of the
court present at the time the vote was taken concurring,
was found guilty of the Charge and both specifications.

Ko evidence of previous convictions was introduced. Three- -

fourths of the members of the court present at the time -
the vote was taken concurring, he was sentenced to be dis=~
honorably discharged the service, to forfeit all pay and
allowances due or to become due, and 'to be confined at hard
labor, st such place as_the reviewing authority may direct,
for the term of his natural life. The reviewing authority
approved the sentence, designated the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the
place of confinement, and forwarded the record of trial for

action pursuant to Article of War 50%.

3. Accused was a member of a rifle squad, when at
1100 hours on 11 November 1944, he attended a company for-
mation which was told by the Company Commander that the’
unit was alerted to move to an assembly area and make an .
attack., At a second formation at 1600 hours, he was absent,
and despite thorough search, could not be found in the com-
pany or regimental area. The absence was without permission

and continued until 10 January ‘1945, :

On 15 January 1945, accused was sent from the
regimental stockade to the company command post. The first
sergeant told him of his assignment to his old platoon
then in the town of Hatten, France, and took him back to°
the battalion command post to secure transportation to °
.that unit, having informed him of the purpose of this trip
to battalion headquarters. When the first sergeant went
into the battalioh command post, he left accused. by the
door. There, another sergeant told him how difficult and
heavy the battle was at the time in Hatten. After a query
as to the location of the latrine, accused left without
authority and was not present in the organization until

. 93
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5 February 1945. On 15 January, the company was, in fact,
heavily engaged at Hatten. '

4, 411 the elements of desertion to avoid hazardcus

~duty are shown by the evidence under each specification.
. It is clear that the accused twice left his organization

_to avoid the hazardous duties his country required of him,
and the court rightly inferred suéh absences were with
intent to desert, Having abandoned his comrades and left -
them without his help, he stands properly convicted of
the cowardly offense of desertion (Cli ETO 6637, Pittala; .
CM ETO 8083, Cubley; CM ETO 8690, Barbin and Ponsiek;
CM ETO 8610, Blake;.

5. The charge sheet shows that the accused is 21
vears of age, and was inducted 1 March 1943 at Lubbock,
Texas, to serve for the duration of the war plus six
months, He had no prior service,

6.. The court was legally constituted and had juris-
diction of the person and offenses. No errors injuriously
affecting the substantial rights of accused were committed
during the trial. The Board of Review is of the opinion
that the record of trial is legally sufficient to support
the findings of guilty and the sentence.

7. The penalty for desertion in time of war is death
or such other punishment as a cairt-martial may direct
(AW 58);  The designation of the Eastern Branch, United
States Diseciplinary Barracks, Greenhaven, New York, as the
place of confinement, is authorized (AW 42; Cir.210, WD,
14 Sept.1943, sec.VI, as amended). . '

Judge Advocate

YRR |

. - /¢Z:.;;ig:zlw»nf Judge Advocate
1T—7 >

: CﬁZ@«é@ﬂ(ZféZ%Zgéggudge Advocate
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Branch Office of ‘The Judge Advocate QOeneral

Greenhaven, New York,

HOIDING by BOARD OF REVIEW NO, 1

RITER, BURROV and STEVENS, Judge Advocates

l, The record of trial in the case of the solclier na.med above
has been examined by the Bosard of Review,

2. Accused was tried upon the following Cha.rge and specifica=

tionss

CHARGE: Violation of the 58th Article of m.-

Specification 1t In that Private Kenneth He Irwin,

Company "H" 315th Infantry, then Private First
Class Kenneth H, Irwin, Company "H" 315th In-
fantry did, at Bayon, Freance on or about 11’

' November 19k, desert the éervice of the United

States by sbsenting himself without proper
leave from his organization, with intent to
avold hazardous duty, to wit: combat with
the enemy, and did remain absent in desertion

until he returned to military control at the

vicinity of Surbourg, France on or about 10
January 1545,

NILEMRE

-]l -

with the
Earopean Theater
APO 887
' BOARD OF REVIEW NO. 1 . ) 3 AUG 1945
CM ETO 9862 -
UNITED _STATES ; 9TI{INFANTRIDIVISid¢
Yo ' )' Trial by GCM, convened at deingen,

. ) Belgium, 2. February 1945, Sen=~'
Private KENNETH H. IRWIN ) tence: Dishonorsble dischargs, total
(33437791), Company H, ) forfeitures and confinement at hard
315th Infantry . ) labor for life, Eastern Branch, .

: ; United States Disciplinary Barracks,

9862
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Specification 2t In that Private Kenneth H, Irwin,
Company "H" 315th Infantry did, at the vicin:l.ty
of Hatten, France on or about 16 January 1945,
desert the service of the United States by
absenting himself without proper leave from his

- organization, with intent to avoid hazardous

duty, to wit: combat with the enemy, and did
remain absent in desertion until he returned to
military control at the vicinity of Weitbruch,
France on or about 29 January 1945,

He pleaded not guilty and, two-thirds of the members of the court present’
at the time the vote was tsken concurring, was found gullty of the Charge
and both specifications. No evidence of previocus convictions was intro-
duced. Three-fourths of the members of the court present at the time
the vote was taken concurring, he was sentenced to be dishonorably dis=-
charged the service, to forfeit all pay and allowances due or to become
due, and to be confined at hard labor, at such place as the reviewing
suthority may direct, for the term of his natural life, The reviewing
authorlity approved the sentence, designated the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the place of
confinement, and forwarded the record of t.rial for action pursuant to
Article of War 503,

3¢ ae Sgeciﬁcation 1ls

Accused was a member of Company H, 315th Infa.ntry, which
on 11 Navember 154l was in a rest area at Bayon, France, He was present
at a formation that morning, when the company was alerted to move, but
absent at a subsequent formation that day when details of the move were
given., An unsuccessful search was conducted; his absence was without
permission; end he remained contimiously so absent until 10 January 19L5
(R6~8,11). Reference to authentic maps reveals that Bayon is located on
the Mozelle River, 17 miles southeast of Nancy, and the Board of Review .
will take judicial notice that the Metz-Strasbourg general offensive
began 8-10 November 19Ll, and that the front lines had then been long
stabilized in the foothills of the Vosges Mountains sbout twenty miles
egst of Bayone Receipt of an alert by accused and this company in a
rest area close to the battle lines, followed by his immediate un-
authorized gbsence, clearly distinguishes the case from CM ETO 5958,
Perry and Allen, and constitutes a set of facts from which the court
could reasmmably infer intent to avoid hazardous dnty (cu ETO 6637, .

Pittala; CM ETO 7h13, Gogol; CM ETO 8519, Briguglio)e
be Specification 2:

On 15 January 1945, accused was brought by his platoon
sergeant forward from the regimental stockade to the company command
poste He was told by his first sergeant that he would be taken to.

- COUFIDENTIAL - 9852
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Hatten (France.) s to rejoin his platoons The first sergeant then took
him to the battalion command post to.make srrangements for transporta=
tion to Hatten, There, he left accused by the door and entered the com-
mand poste The company was then engaged with the enemy at Hatten only
four kilometers distante Accused, without any authority whatsoever,
left the area while the first sergeant was inside the command post,

and remained contimously absent from his organization until 29 January
(R8-10,12)s The case is within the pattern of CM ETO 6637, Pittala.

As all the military world knows, there was not a possibility that
accused could be at a battalion command post within four kilometers of
battle and not know.of the existence thereof, Since he knew where he
was bound, and of the dangers, no logical inference could be drawn from
the evidence but that from fear he shirked the terrible duties of combat
which others performed without his aid (CM ETO 7312, Andrew; CM ETO 8690,
Barbin and Ponsiek; CM ETO 11503, Irostle), -

Le The c.harge sheet shows that accused is 21 years of agé and
was inducted 22 February 1943 at Pittshurgh, Pennsylvenia, to serve for
the duration ofthe war plus six months. He had nd prior service,

8, The court was legally constituted and had jurisdiction of }
the person and offenses, No errors injuriously a:fecting the substantial
rights of accused were committed during the trial{ The Board of Review
is of the opinion that the record of trial is legally suff‘icient to
support the findings of gzﬁ_lty and the sentence. ; )

6 The penalty for desertion in time of wa.r is death or such.
other punishment as a court-martial may direct (AW 58). The deaignation
of the Eastern Branch, United States Disciplinary Barracks, Greenhaven, '
New York, as the place of confinement, is proper (AW 42; Cir.210, W,
1k Septe. 1943, sec.V'I. as amended), y

Y (

'/ /7"‘*/ )‘L “’ Jadge Advocate

27 Dy 0 Judge Advécate

%&Z'Z Mh«ige Advocate
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Branch Office of The Judge Advocate General
with the ,
European Theater
APO 887
BOARD OF REVIET NO. 2 7 SEP 1945

CM ET0 9877

UNITED STATES 78TH INFANTRY DIVISION

Trial by GCM, convened at Bonn,
Germany, 31 March 1945. Sertence:
Dishonorable discharge, total for-
feitures and confinement at hard
"labor for 30 years. Eastern
Branch, United States Disciplinary
Barracks, Greenhaven, New York.

Ve

'Private First Class CALVIN
P. BALFOUR (32907682),
Company H, 310th Infantry

Nt s s st N o N ot et

HOIDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HEPBURN and MILLER, Judge.Advocates

.

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review. .

2, Accused was tried upon the following Charge and specifi-
'-cq.tiona:

CHARGE: Violation of the 75th Article of War,

Spocirication 1: In that Private First Class
Calvin P. Balfour, Company H, 310th Infan-
try, did, near Ohlenberg, Germany, on or
about 12 March 1945, run away from his
platoon, which was then engaged with the
enemy, and did not return thereto until
on or about. the following day. °

Specification 22 In that * * » .did, near
Honne £, Gerxmrxgi on or about 15 March 1945,
"run away from his platoon, which was then
engaged with the enemy, and did not retum
_ thereta for the reason that he refused so
to do.

r~ora'“‘vm_m (iae 9877
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He pleaded not guilty to and was found guilty of the Charge
and specifications, 'No evidence of previous convictions was
introduced. He was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to be-
come dus and to be confined at hard labor for 30 years. The
approving authority approved the sentence, designated Eastern
Branch, United States Disciplinary Barracks, Greenhaven, New
York, .as the place of confinement and forwarded the record of
trial for action pursuant to Article of War 50&.

: 3. The evidence is clear and conclusive that Company H,
‘310th Infantry, was actively engaged with the enemy on 12 March

and 15 March 1945. Accused was with his organization on both

of said dates while it was thus engaged. The proof is undis-

puted that on the two occasions alleged that accused deliberately . .
and consciously left his place of duty in the front line of combat
and sought and found safety in the rear at the company command post,
As to both specifications all of the elements constituting the of- .
fenses charged under the 75th Article of War were proved by sub- - °
stantial evidence (CM ETO L.783, Duff and authorities therein cited;
cu ETO 13458, Stover).

4o The accused, after his rights were .explained to him
elected to remain silent, but, without objectmn from the prosecu~
tion the defense introduced in evidence .

"the conclusion reached by the psychia-
.trist a8 a result of his examinationh of-
i accused" (R1L).

N 'Ihese "conclusions" were included in a written report of (Def.Ex.A)

Major M, R, Plesset, Medical Corps, dated 21 March 1945, and are as
follows:

"2, Unfitness to plead at the tim of the trial :

a. Is he able to understand the nature ‘
of the proceedings at a Cowrt-lMartial?

Yes

b. Is he able to object to any membser '

of the Court? Yes
cs Is he able to instruct his Defense

Counsel? Tes
d. Is he able to underst.and the details ,

.of the evidence? Yes
e, Is he able, with advice and assist- v

ance of legal comnsel, to conduct

the defense .of his case? Yes

SONFIDENTIAL o877
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Criminal Responsibility:

a. Was he at the time of the alleged

offense suffering from a defect of

reason resulting from disorder of

. the mind? ‘

b. Did such defect of reason prevent
him from knowing the nature and
quality of the act which he was
doing?

¢+ Did such a defect of reason pre-
vent him from knowing the conse-

- queances of such an act?

d. Or, if he did know, was his mental
state such that he was unable to
refrain from spch act? .

'Evidence a8 to Behavior.

a. Was the accused suffering at the
* time of the offense from any emo-
tional or physical disorder which
: ht have affected his behavior?
+ (1) If so specify: .
' Fear Reaction
(2) state how this might affect
his behavior:
By disturbing his Judgment
- and disturbing his self-
control, '

b, Is punishment 1likely to diminish
the chances that he will repeat
this or similar offenses? ‘

¢+ Is punishment llkely to increase
or decrease his efficiency as a

' soldier? e

Medical Disposition:

&8+ Is any treatment required immed-
+ "dately, during detention, or

: after release?

be. Is punishment likely to aggravate
his mental condition or to preci-
"pitate other mental disturbances?

¢. Is any other action (e.g. transfer
after sentence) recommended?

N
Any further remarks considered desirable:

Conclusion: . NONE

a. That the accused is surﬁ.cierxhly sane or intelli-

gent, to conduct or to oooperate in his defense.

-
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: !
b. " That the accused, at the time of the
alleged offense was not free from mental defect,
» disease, or derangement as to be able, concern-
ing the particular acts charged, both to distin- -
guish right from wrong and to adhere to the -
right®,

5. With respect to accused's mertal and physiecal
. condition on the dates of the offenses, witnessez for the
prosecution teatified as follows: .

First Sergegnt James M, Jordon: '

"Q - What was the accused's mental condition
as you observed it on the 12th day of .
Yarch 19452

= I would say that he is in his right
» mjm’ Si!‘o H

Q - was he excited?
A - l\no, Biro

Q ~ Fould you say he was calm? :

A - I would say, sir, that he was calm. I
could see no visible evidence of excite- “
ment . '

Q-- How was his merxtal condition as obaerved
by you on the 15th day of March?

A - He still seemed calm and he appoared to.
be normal (rR9)".

Staff Sergeant Fred L. G'rgz.

"Q - What appeared to be Private Balfour'a
rental condition at this time? /On 12'
March when witness cbserved accused at
the company command pos§7. _

- Well, sir, I really couldn't say. All
I can say is that he’ seemed normal to
me. He was scared.

Q Did he seem to know what he was doing?
A - Xes,sir. .

Q- Didyouaskhimif he knew what he was °
doing? - ‘

A - Yes, sir,

Q = Vhat did he say? :
A - The question I asked him was if he had
permission to come back to the CP to

NONFIDENTIAT T
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" leave his platoon. He stated he did not
have permission. He did not ask arlybodye.
He had just taken off" (Rll).

Prosecution's evidence also shmd-that when accused ran
away from his company on 15 March and appeared at the company
command post, ,

nThe captain asked him why he had come

back and he said he Just came back, he

couldn't take it any more. The captain

gave him a direct order to go back to -

the front, to go back to his platoon, ahd

he refused to obey the direct order, and .
?aid)hé would rather be cowt—martialed"
R11

" "The captain explained to him Just what it
would mean if he refused a direct order,
what he could get from a court-martial.
The captain also stated a case that had
happehed before and had been published on
a nmemorandum, He made it clear to the man
Jjust what -he would get out of a court-martial.
The csptaln asked him if he knew what he was
doing and the man told him ’yea"' (rR12).

The psychiatric report was, of oourse, hearsay but in
view of its admission without objection by the prosecution (RlL)
the above quoted excerpts therefrom will be treated as original
testimony by Major Plesset given by him in open court. This use
. of the report is favorable to accused and affords him its mazimnm

value as evidence,

It is manifest that there is disclosed in the record of

. tri&l a eonflict of testimony which it was the duty of the court

‘to resolve., By its findings of guilty there was implicitly in-
cluded therein a finding that accused was sane on the date™of the
commission of the offenses, There was no duty on the cowrt to -

pass upon the issue of accused's sanity as a separate issus (cu

ETO 2023, Corcoran). The question ax to accused's mental capacity -
was ons of fact and it was peculiarly an issus within the preroga-
tive of the court. Its finding is entitled to the presumption

that it is correct and the Board of Reviewwill concern itself only .
with the qusstion whether the finding is supported by competent
substantial evidenca (CM ETO 4095, Delre; CM ETO 5747, Harrison, Jr.;
CM ETO 9424, Geo, E., Smith, Jr.; CM ETO 9611, Prairiechief; cf: Ci
E‘I.‘O 3963, Nelson; CM ETO 4219, Kenneth K, Price; CM ETO 8747, Andoscia).
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- Opposed to the opinion of the psychiatrist is the
explicit testimony of fellow soldiers who observed accused's
condition, actions and attitude at the crucial times and .
.places, In addition there is evidence that on 15 March ac-
cused's company commander on the occasion of discovering his
- second dereliction talked with him and warned him of the re-
sults of his misconduct. Accused displayed only a.cold-
blooded determination not to return to combat. Thers is = -
therefore testimony in the record of trial of a substantial
nature which supports the finding that accused was sane,
. However this evidence was that of non-expert lay witnesses
. a8 to accused's appearance, condition, and conduct, on the
relevant occasions from which it may be reasonably inferred
that he was sane and mentally responsible for his actions,
-Is it legally insufficient :to support the findings of the
court because it was contradicted by the opinion of a profes-
sional psychiatrist - an expert witness - that accused was
mentally irresponsible?

"In the case of a conflict between skill
.and expert testimony and other evidence

" in the case, the jury, or the court trying
a question of fact, is not bound to- accept
the skilled or expert testimony in prefer-
ence to the other, but may judge the weight
of each and determine the issue of fact as
it deems proper" (22 Cg, sec.828, pe7

See Johnson v. Turnbull, (D.C., ED Penn) 124 F 476, (CCA 3rd, 1904)
130 F 739S Whitlow v, Commissioner of Ii Ihbernal Revenus (CCA 8th, 1936)

82 F (2nd) 569).

"The jury is entitled to place vhatever
welght it chooses upon the testimony of
witnessges relative to sanity or insanity
and may regard such testimony in connsction
.. ® with other testimony or evidence in the
cas8. An opinion as to sanity or imsanity
is by no means conclusive upon the point.,
Thus, where the whole evidence does not
satisfy the minds of the jury that the
accused is insane, or was insane at the
time of the commission of the crime with
which he is charged, the jury should con-~
viet the defendant, notwithstandihg the
madical witnesses were of the opinion that
such person was insane" (20 Am. Jur. sec.
: 1211, pp.1063 10614). .

I - e
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It. is therefore the opinion of the Board of Review that
the court's findings of accused's sanity is supported by
prosecution's objective evidence notwithstanding the fact
that the inference deducible therefrom, to-wit: accused
was mentally responsible for his conduct is contradicted
and opposed by the opinion of an expert or professional
witness - the psychiatrist, By its conclusion the court
simply resolved a conflict in the evidence against accused.

! .
It is true that in the administration of military
~ Justice extraordinary care and circumspection are required
whenever there arises a question as to the mental condition
of an accused. The court may call for additional evidence .
~ with respect to the accused's mental responsibility (MCM,
1928, par.75, p.58) and it will inquire into his existing
mental condition whenever at any time the case is before the
court it appears to the court for any reason that such inquiry
ought to be made (Ibid, par.63, p.49). The appointing authority
may in his discretion suspend action on charges pending the con-
sideration of the report of one or more medical officers, or the
report of a board convened under AR 600-500 (Ibid, par.350, p.26).
-The reviewing authority will take appropriate action where it
appears from the record or otherwise that accused was insane at
tims of commission of the offense or time of trial, regardless
of whether such question was raised at the trial or how it was
determined if raised (Ibid, par.87b, p.74). The foregoing are
proper and practical provisions prompted in the endeavor to
insure that the administration of military Justice.is humane and
consonant with the standards of civilized socisty in the treat-
mnt and care of mentally afflicted persons. However; they -
_ should not be interpreted as endowing therport.or the opinion
of a mental speclalist or a psychiatric board with the power of
ultimate determination of the question of an accused's mental -
responsibility in a case before a court-martial. That is the
duty of the cowt in the first instance and of the reviewing or
confirming authority when they are required to act upon a sen-
tence. The testimony of a specialist or of a member of a psy-
chiatric board before a court is entitled to the respect and
consideration of like testimony befare a eivil court, but it is
not binding or conclusive on a court-martial any more than it
binds a Jury or a civil court sitting without & Jury. It is
part of the evidence in the case to be weighed and evaluated
as any other evidence. It was not the intention of Congress
or of the Manual for Courts-Martial to constitute-a board con=- -
vened under AR 600~500 as an independent fact finding agency
whose findings must be accepted as final by a court-martial. A
fortiori, the opinion of a psychiatrist, although an officer
of the Army with recognized professional duties to perform in
his command, does not oust the court from its duty to determine
the ultimate fact of an accused's mental responsibility for his

r\{‘_NTlAi o
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acts. Such experts are but witnesses before a judicial body
and their evidence is subject to the same tests as to weight,
value and sufficiency as the testimony of any other witness
(CM ETO 9611, Prairiechief, supra). To consider the testi-
mony of the psychiatrist in the instant case in any-other
1light would bs to give him a status not contemplated by the
Acts of Congress, 'the Manual for Courts-Martial or the Army
Regulations. The following comment is both cogent and rele-
vant: :

"Our more specialized and complex
civilization seems to afford an en-
larged occasion for this class of

. testimony, if indeed it does not
- actually call it forth. This tendency
in i1ts effort to supplant the work
of the Jjury by the more general admis-
sion of opinions, inferences and con-,
clusions of expert witnesses justly
arouses the serious apprehension of
students of trials by the jury and |
also presents.a question of interest!
-generally" (Underhill's Criminal
. Evidence 4th Ed., sec.232, p.434).
6. The charge sheet shows that accused is 20 years of age.
He was inducted on 1; May 1943 to serve for the duration of the
war plus six months. He had no prior gervice.:

7. The court was legally constitut.ed and had jurisdiction
of the person and offenses. No errors injuriously affecting
the substantial rights of accused were committed during the trial.
The Board of Review is of the opinion that the record of trial .
is legally sufficient to support the findings of guilty snd the
sentence,

8. The penalty for violating the 75th Article of War is
death or such other punishment as a court~-martial may direct.
The designation of Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of. confinement is
Iu'bhom’do . N

N
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Branch Office of The Judge Advocate Generai

with the _
European Theater of Operations
APO- 887

BOARD OF REVIEW NO. 1 . R OMAY 1945
CM ETO 9878 '

~

UNITED STATES 44TH INFANTRY DIVISION

)
- )  Trial by GCM, convened at Wittring,
_ ) France, 16 March 1945. ‘Sentence: .
Private JOSEPH T, SCHEIER' ) Dishonorable discharge, total
(20224606), Company 4, ) forfeitures, and confinement -
114th Infantry ) at hard laber for life. Eastern
) Branch, United States Disciplinary
) Barracks, Greenhaven, New York.

-
v

. HOLDING by BOARD OF REVIEW NO. 1.
RITER, BURROW and STEVENS, Judge Advocates

. 1., The record of trial in the case of the soldier named
above has been examined by the Board of Review,

2. Accused was tried upon the following charges and -
specificationss

CHARGE I: Violation of the 58th Article 'o'f War.

Specification.1: In that Private Joseph T.
Scheier, Company A, 114th Infantry, -then
S/sgt Joseph T, Scheier, Company A, 11l4th .

. Infantry did, near Leintrey, France on

or about 15 November 1944, desert the"
service of the United Sta%es by absenting
himself without proper leave from his
organization, with intent to avoid hazar-
dous duty and to shirk important service,
to witsy combat with the enemy, and did
‘remalin absent 1n desertion until he sur-
rendered himself to Military authorities-
on or about 7 December 1944.

9878
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Specification 2: In that * * * did, at Enchesr-

’ berg, France on or about 17 December 1944,
desert the service of the United States by

. absenting himself without proper leave from

his organization, with intent to avoid hazar-
dous duty and to shirk important service,
to wit; combat with the enemy, and did remain
absent in desertion until he surrendered him-
self to Military authorities on or about 18
December 1944,

CHARGE I1: Violation of the 61st Article of War.

Specification: In that * * * did without proper
leave absent himself from his organization

. at Diemeringen, France, from about 20
December 1944 to about 4 January 1945,
He pleaded not guilty and, two-thirds of the members of the
court present at the time the vote was taken concurring, was
found guilty of both charges and the specifications there-
under, Kvidence was introduced of one previous conviction
by summary court--for absence without leave for two days in
violation. of, Article of War 61. Three~fourths of the members
of the court present at the time the vote was taken concurring,
he was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due, and
- to be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his natural life. The
‘reviewing authority approved the sentence, desigrated the
Eastern Branch, United States Disciplinary Barracks, Green-
haven, New York, as the place of confinement, and forwarded -
the record of trial for action pursuant to Article of War 50%.

3. Substantial, uncontradicted evidence, corroboratdZ}
by the testimony of accused, fully established that he was
.absent without leave from his organization during the periods
alleged in the three specifications., It is equally. well
~established that at the time his absences began as alleged
in the specifications under Charge I, he had the intent
"therein alleged. On 15.November 1944, shortly before he-
first absented himself, he was engaged in an attack against
the enemy and was in a shell hole "pinned down" by sniper
fire. On 17 December 1944, while & few miles behind the
front lines and after receiving an order that his squad was
to move up to relieve another outfit, he again absented
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himself because, according to his own testimony, ‘he "started
hearing the 240 mm artillery going off and I started getting
nervous and I wanted to get away from it all%, The court

- properly found accused gullty of desertion as alleged (Cf:
CM ETO 4165, Fecica; CM ETO 5293, Killen; CM ETO 6079,
Marchetti CM ETO 7413, Gogol). )

] 4, The charge sheet shows that accused is 26 years and
four months of age and enlisted 13 September 1940 at Eliza-
beth, New Jersey, in the Natlonal Guard, which was, federalized
* 16 September 1940, He had no prior service. .

5. The court was legally constituted and had jurisdic-’
tion of the person and the offenses. No errors injuriously
affecting the substantial rights of accused were committed
during the trial. The Board of Review is of the opinion
that the record of trial is legally sufficient to support
the findings of guilty and the sentence.

. 6. The penalty for desertion in time of war is death -
or such other punishment as a court-martial may direct (AW 58).
The designation of the Eastern Branch, United States Discip-
" linary Barracks, Greenhaven, New York, as the place of confine-
" ment is authorized (AW 423 Cir 210, WD, 14 Sept 1943, sec.VI,

" as amended)
m— % Judge Advocate -

‘ &Z %bm Judge Advocate
M@nge Advocate
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Branch Office of The Judges Advocate General
with the
Buropean Theater

APO 887

BOARD OF REVIEW NO. 2

CM ETO 9886

-UNITED S8TATES
v

Private GEORGE C. BOWENS
(34069498), 6566th Port Company
397th Port Battalion, Trang-
portation Corps.

s S sl st et N s st " gt

A

11 AUG 1945

DELTA BASE SECTION, COMMUNICATIONS
ZONE, EUROPEAN THRATER OF OPERATIONS

Trial by GCM, convened at Marsellls,
France, 22 February 1945. Sentenoce:
Dishonorable discharge, total forfeit-
utes and confinement at hard laber

for life. Eastera Branoch, United
States Disciplinary Barracks, Groen-
haven, New York.

.HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

1, The record of trial in the oiao of the soldier mamed above has
"been examined by the Board of Review,

2e lnouxodiinsltriod upon the following charges and specificatiens:

CHARGE Is Vielation or the 64th Ar:tielo of War,

Specificatien 1: Im that Private Goergo C. Boweas,
. Mive Hundred 8ixty-Fifth-Port Company Trans-
portatien Corps, did, at Marseille, Fransce, on’

or about 20 Degember 1944, draw & weapon, .
to wit an automatis pistol against Lt. R. E,.

O'ERIEN, 6564th Port Company Transportationm

Corps, his superier officer who was then in

the exesution of kis offioce.

el e
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Specification 2: In that * * = did, at Marseills,
France, on or about 20 Decembsr 19544, draw a
weapon, to wit an automatic pistol against
Lt. T. G, DESMOND, 565th Port Company Irans-
portation Cerps, his superior offieer, who
was then in the execution of his office.

Specification 3: In that * * % having recsived
a lawful command from Lt. C. J. COOPER,
- 565th Port Company Transportatioa Corps,
. his superior officer, to "give me that pibtol®,
did, at Marseille, France, on or about 28
November 1944, willfully disobey the same.

CHARGE IIs Violation of the 6lst Article of War,

Specification: Im that » * » did, without proper
leave absent himself from his command at
‘Marseille, France, from about 28 November
1944, to about 25 December 1944,

CHARGE III: Violation of the 96th Artiecle of War,

Specifisatjon 1z Ia that * * * did, at Marseille, -
France, on or about 28 November 1944, ynlawfully
carry a concealed weapon, viz, ar automatie
pistol, ’

Specification 2t In that * #= = did, at Marseille,
France, om or about 20 December 1944, wmlawfully
ocarry & oconcealed weapon, viz, an automatie,
pistol,

He pleadsd mot gullty and, two-thirds of the members of the sourt present
at the time the vote was taken concurring, was found guilty of the charges
and specifications, Evidence was introduced of two previous convictions,
one by speclal court-martial for disobeying a standing order to r emainm in
his billet after curfew hours and for using disrespectful words towards

& superior officer, in violation .of Articles of War 63 and 96, and one

by sumary court for absence without leave for ona day, in violation of
Article of War 61. Three-fourths of the members of the court present
when the vote was taken conocurring, he was sentsnced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to become
due and to be oonfined at hard labor, at such place as the reviewing authority
may direct, for the term of his natural life. The reviewing authority

’
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approved the sentence, designated the Eastern Branch, United States
Disciplinary Barraocks, Greenhaven, New York, as the place of confinement,
and forwarded the resord of trial for action pursuant-te the provisions
of Article of War 50%. _ . .

3. The evidence for the prosecution lhows that on 28 Rovember
1944 acoused was & member of the 565th Port Company, Transportation Corps,
which organization was located at Maraseille, France (r8,18,29). At
spproximately 11100 o'elock that evening aceused was obserwed by Second
Lieutenant Cormelius J, Cooper, of the same organization, in the Kite
Kat Bar in Marseille. The lisutenamt informed accused that it was a
violatien of the ourfew mot to be in oeamp at the time -and ordered acsused
te leave and to report at camp immediately (R19). Ascused replied that
"he had everything under control™ and lifted his®field jaoket exposing a
pistol under his belt which appsared to be a P-38 or a Luger (R19,20).
The lisutenant ordered aoccused to hand the weapon over to him and te
roturn to camp. Aooused replied that he had purchased the weapon and
inquired if it would be returned to him. The lisutenant told him that
hs was not going te return it to him but that the weapon would be turmed
in “through proper ohannels™ (R20). Whereupen acoussd refused to sur-
. render it., As the liesutenant was wunarmed, he left in search of a member
of the military police but not finding ome returned to camp and reportcd
the inoident to aeeuud'l commanding officer (R20,21).

At upproxmtely 11145 pm on the evening of 20 December 1945,

First Lieutenant Timothy G. Desmond, 585th Port Company, Transpertation
Corps, observed accused and three other colored soldiers leaving the La
Residence Bar in Marseille (BS8,9). As it was after ourfew heur, the
lioutenant told the soldieras to return immediately to their eamp, follow-
ing whioch he himself entered the bar and joined a friend, Firat Lieutenant
Robert E. O'Brien. Immediately thereafter sccused resntered the bar, a
walked up to Lieutenant Desmond and stood starimg at him, Lieutenant
Desmond ageain told aceused to immediately return to camp and seized him

by the arm and guided him towards the deor (R9,12,13). At this time
snother soldier appearsd on the scens and stated that he would see that he
went to eamp. They started away and them the second soldisr turned around
and said "Who laughed?® Following a third order fer the soldiers to retura
to eamp, asoused reashed fer a pistol that he had eoncealed umder his :
blouse., Lieutemant Desmond grabbed the pistol and attempted to wrest it
from Bowens, the acoused (R9-12, 17,18), Lieutenant O'Brien then warned
Lieutenant Dosmond to let him go as he observed the other seldier was

Yeovering” both offieers with another pistol (R10). Upon being relegsed
acoused drew his pistol, pointed it towards the lieutenants and then backed
‘out of the door. As the door olesed behind them, three shots were fired
through the door and one shot was discharged through the wall but it does

9886
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“mot appear that either eofficer was hit.. At approximately midnight 26 -
Degsmber 1944, sccused was again seen in Marseille where he was a.pprehendod
and tu.rnod over .to the nilitu-y police (R31).

There was received in evidence oort:lfiod extract copies of tho
original morning reperts of the 665th Port Company showing aceussd abseat
without leave on 28 November 1944 amd his retura to military control and -
confinement on 25 Desember 1944 (R23,24;Pros.Exs.l and 2). There was aleo
reseived in evidence copy of memorandum 6th Port Headquarters, Transpor- ..
tation Corps. 18 October 1944, prokibiting the ¢ g of firesrms except
whea authorized to do so enm duty (R26; Pros. Ex, 3), which was in effect
. on the dates accused was seen in possession of and oarrying the we '

- Hotieo and genoral kmowledge of the direstive was also establighed %Rll).

. 4. Acoused, after his rightl as & witness were explained to hinm,

. eleoted to make an unsworm statement through counsel, in substsance as
follows: On 18 December 1944 he was sceidentally shot by a white para=

trooper who immediately teok him te St. Raphasl, France, where he was

treated by a Freneh doctofs He remained there with some friends wmtil

25 Deaember 1944, when he returmed to Marseille. He did mot reeall the '~
' mame of the soldier whe took care of him and as it was might he would be
“unable to lecate the house where he stayed. His defense counsel and the
military pelice had besen unable to lecate ths eivilian deoctor tewrify
his story imasmuoh as the imjury sustained and tron.tnont thorofor had
not been reported (R29),

~.Be Compétant wcontradieted evidence, both oral and by morming
reports, establishes the fast that accused absented himself without
authority from his organization on 28 November 1944 and that he remained
in unautherized absence until 25 Deoember 1944 when he was apprehended
and returned to military oontrol. The offense of absense without leave
‘a8 alleged by Chargs II hereof is therefore complete,

The evidence alse establishes that, while visiting in a publie
place and not engaged im the performance of any duty, saccused without
authority carried an automatie pistocl, concealed on kis person, on 28

- November and 20 December 1944 and that a standing order of the ooma.nd, '_
which prehibited the carrying of arms, except when authorized, was im -
effect on thewe dates. He refused to surrender the pistol, after having
been ordered to do se by Lieutenant Cooper, on the evening of 28 November.

- His possession of the weapon and his refusal to surrender it, under the -
oircumstances shown, comstituted a vieclation of both a standing erder of
his command and a vielation of a direct order of a superior officer, as
alleged wnder Articles of War 96 and 64, The offenses under Charge III
are thus established (CM ETO 2901, Childrey et als CM ETO 4193, Green;
Dig Ops Jls, 1912-1940, see 454 (337, p 353). ;

* R
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Conceraing Charge I hereof, competent subatantial evidence

shows that on the evening of 20 December 1944 ascused with amother sol-

dier was ebserved in a public bar after curfew by Lieutenant Desmond,

his superior offiser, and that upon being ordered to returz to camp, he

refused to do se., The lieutenant theresupon took him by the arm and led

him towards the door, whioch resulted in a struggle ensuing between them.

As Lieutenant Desmond withdrew from the affrey, assused drew a weapon,

an automatic pistel, upen both Lieutenant Desmond and Lieutemant O'Brien,

who was standing mearby, and both officers were covered by and within the’

range of fire of the weapon. After asoused and his companiea were eutside

the bullding several shots were fired through the deor through whieh, they
made their escape. Artiocle of War 64 provides in part that:

¥Any persen subject to military law whe, om any -
pretense whatscever, * & % draws or lifis up any
weapon or offers amy violezse sazainst /a superior
Lo officor?* % & ghall suffer death or such ether
, ‘punisiment as & dourt-martial may direct” (Under-
. :coring supplied). .

. The phrue "on any pretenle mtsoever does not exclude the use of such
protective measures as are necessary for logitimate self-defense (MCM,
1928, sec 134a, pl47). However, there is mo showirng of amy Justificatien
for the use of the weapor and under the ciroumstances the court was fally -
warranted in findimg accused guilty of drawing a weapon against each officer
-a8 charged (CM 229343, II Bull. JAG 113 CM 267262, III Bull. JAG 379).

: 6+ The charge sheet shows that acoused is 23 you's, ten months
of age and was imducted 24 February 1942 at Fort Bennimg, Georgia. He
. lu.d no prier nrﬁ.co. R :

7. The court was legq.lly sonstituted a.nd bad Jurildietion of the -/
person and offenses, No errors injurlously a.tfooting the substantial
rights of acoused were committed during the trial.. The Edard of Review
is of the opimien that the record of trial is legally suffieient to sup-
port the rindings of guilty and the untcnoe.

8. The penalty fer willful disobodienoo of a lnful order of a
superior offlieer, or for drawing or lifting up a weapon against an officer
in the execution of his office, im violation of Artiecle of War 64, is
déath or such other pumishment as a gourt-martial may direct (AW 64). .
The desigmatiom of the Easternm Branch, Umited States Diseipliu.ry Barragks,
Greenhavea, New York, as the place of confimement, is authoripd AI 423
Cir 210, WD, 14 Seyt 1943, geo VI, as monded). . ,

~
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
AFO 887 :

BOARD OF REVIEW KO. 3 : 2 8 MAY 1945
M ETO 9957 |

UNITED STATES FIRST UNITED STATES ARMY

Trial by GCM, convened at Duren,
Germany, 30 March 1945. Sentence:
Dishonorable discharge, total for-
feitures and confinement at hard labor
for life. United States Fenitentiary,
Lewisburg, Pennsylvania, ‘

[ 4 Ve

Private JAMES E. ROBINSON

(35398253), 3442nd Ordnance
Medium Automotive Mainten-
ance Company

HOLDING by BOARD OF REVIEW NO. 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2. Accused was tried upon the following charges and specifica-
tions: : . ¢

CHARGE I: .Violation of the 58th Article of War.

Specification 1: In that Private James K, Robinson, Three
Thousand Four Hundred Forty-Second Ordnarice Medium
Automotive Maintenance Company, did, in the vicinity
of Fosse, Belgium, on or about 18 September 1944,
desert the service of the United States and did re-
main absent in desertion until he was apprehended
by military authorities in the vicinity of Montigny,
France, on or about 13 October 194i4.

Specification 2: In that 3 # # did,in the vicinity of
Le Cateau, France, on or about 13 October 1944,
desert the service of the United States and did re-
main absent in desertion until he was dpprehended
by military authorities in the vicinlty of Cambrai,
k rance, on or about 17 February 1945.

ST . =
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.CHARGE IT: Violation of the 94th Article of War.

Specification: In that ®* ®* * did, in the vicinity
of Fosse, Belgium, on or about 18 September - )
1944, kmowingly and willfully apply to his
own use and benefit one (1) six by six truck
of the value of about two thousand nine hundred
ninety-five ($2995.00) dollars, property of
the United States, furnished and intended for
the military service thereof.

He pleaded not guilty to and, two-thirds of the members of the
court present at the time the vote was taken concurring, was fo
guilty of all charged and specifications. Evidence was introduced
of one previous conviction by special court-martial for sbsence )
without leave for 55 days in violation of Article of War 61. Three-
fourths of the members of the court present at the time the vote
was taken concurring, he was sentenced to be dishonorably dis-
- charged the service, to forfeit all pay and allowances due or to -
become due, and to be confined at hard labor at such place as the
- reviewing authority may direct for the term of his natural’life,
The reviewing authority approved ouly so much of the findings of guilty .
of Specification 1, Charge I, as involves a finding that accused did,

at the time and place alleged, desert the service of the United

States and did remain absent in desertion until he returned to

military control in the vicinity of Montigny, France, om about B
‘13 October, 1944, approved the sentence, designated the United States
enitentiary, Lewlisburg, Pennsylvania,as the place of confinement, =

a.nd forlarded t.he record of trial for action pursuant to Article of
S Har

: j-3. The evidmce for the ;rosecntion was substantially as follm » .

' (h 18 Septenber 1944, accused was a manber of the 3M2nd, :
Ordnanct ‘Medium Automotive Maintenance Company stationed at Fosse,
. Belgiwm. (37,8). ‘At approximately 0530 hours, he was observed leaving -
_/the company area-in a truek., The guard permitted him to leave because
- "he thought he was enroute-to obtainpa.rtn for the company which was
- one of his-duties. (R7-8). later in the morming it was discovered
., that he.and a truck which he had out on detail the night before were
- missing and a search of the ares was mads. Meither accused nor the
" " track could be found. He did not return to his organization until
- .. 23 February 1945 and the truck was not seen again in the company ’
i (R9=11). His absence. from the company between the dates described
was-without. authority and he was not authorized té take ‘s vehicle
- from the motor park on'the day of his departure (r9,13). The missing
"truck was a GMC 2% ton, six by six (R8,10). It was stipulated between.
< the proaecution, the defense and aceused that "the motor vehicle mentioned
©“'in the specification to Charge II "was military property belonging
" to the United States: a.nd had . va.lna of abont $2995 00 (BJ.B; Pros.Ex.].).
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i On 13 Ootober 1944, accused was picked up by the
milikry police at Le Cateau in the vicinity of Montigny, France,
for not having a pass, He was ordered by a military police
officer to return to his organization (R13,14). He did not
return, however (R9,12), and on 17 February 1944, he was again
picked up by the military police, thie time in Cambrai, France.
He was asked whether he had a pass, to which he replied in the
negative, saying that he was merely going to get something to. .
.. eat, He said he had his truck just around the corner. When the
military policeman sald he would escort him to the truck, he
replied "Never mind, sergeant, I am AWOL. Take me into the
. station®”. He did not at this time have a truck in his possession
(R2-13)e - L o
4. Accused after being warned of his rights by defense counsel,
elected to make an oral unseorn statement. He sald that at the
time of his absence, fthe outfits were moving around so much that I
- couldn't get located with my outfit®, and that he did not intend to
- desert the service of the United States (Rl4,15). -

5e . The evidence shows that accused was continuously absent
from his company from 18 September 1944 until 17 February 1945,
a period of approximately five months, This absence was without -
authority but was interrupted momentarily on 13 October 1944 by a
- return to military control when accused was picked up for being
without a pass. There is no indication that he revealed his true
status to the military pokice at this point, nor does the evidence
show that he was detained by them for any material length of time.
. On the ¢tontrary he appears to have been immediately released with -
‘& direct order to retwrn to his organization. Instead of doing
80, he continued his absence without leave for another four months,
Because of this brief.return to military control, two charges of
dessrtion were brought, one consisting of* the first period (Specifica~-

" - tion 1, Charge I), and the other of the second (Specification 2,

Charge I). The finding of guilty of Specification 2 is clearly

. supported by the evidence, an unexplained absence of four months .
being sufficlent to raise the necessary inference of intent not to
“return (CM ETO 1629, 0'Donnell). As to the first desertion (Spscifi-
cation 1), the duration of the absence (25 days) is not in itself

. sufficient to raise such inference (Ci ETO 8631, Hamilton). Howsver,
as far as accused was concernsd, it is epparent that the return to
military contrel on 13 October 1944 represented a mere interruption
of what he clearly intended as a permanent absence fram his campany, .
He had ample opportunity to surrender to military authority throughout .
the five months comprising the first and second periods:of absence
and not only falled to do so but actually disobeyed a direct order
to return to his own organization on 13 October 1944. Certainly this
is sufficient evidence to justify the court's inference that the
intent not to return existed during thes first sbsence aswll as the °
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second and hence to support the findings of guilty of desort:lon
in each instance (CM ETO 9333, Odom),

CEARGE II and its Spod.ﬁ.cation a.llego misapplication
of an army truck of the value of approximately $2995.00 in vie-
lation of Aprticle of War 94. All elements of this offense are
proved by the oral testimony and the stipulation and hence the'
finding of guilty is supported by the record of t.r:la.l (CH ETO 5666,

1”). .

- bs The charge sheet shows tha.t ‘accused is 2, years and six
nonthu of age and was inducted 2 October 19,2 at the Beception
Center, Fort Hayes, Ohio, He had no prior serviee. '

o 7. The court was lega.uy constituted and had- Jtn'isdict.ion
" of the psrson and offenses. No errors injuriously affecting the

substantial rights of accused were committed during the trial, .

- The Board of Review is of the opinion that the record of trial

‘im legally sufticient to support thks tind:l.nga of guﬂty and the
sente.nco. .

8, The pcna.lty :tor desertion in-time ot war is death or ,
such other punishment as a court-martial may direct (AW 58).
 Confinement in a penitentiary is ant.?orized by Article of War 42,
- The designation of the UnlitedStates ‘enitentiary, Lewisburg, o
- Pennsylvania, as the place of eonﬁnement is proper’ (Cir 229, W,
s 8 June 191;!., sec.II, pa.re. 1b(h), 3b).

: / - : l £ o ‘ . A v‘.)migo Advée?.t.”
“A ,. ) ‘, 4 ' i{@.‘"‘.avo““‘ o
"2?/‘/2; > meiny
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BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL

with the
European Theater of Qperations
APO 887
' 15 MAY
BOARD OF REVIEW NO. 1 : 1945
cM ETO 9959
UNITED STATES ) FIRST UNITED STATES ARMY
V. g ' '

) _ _
Privates JACK H. HAMITER ) Trial by GCM, convened at Duren, Germany,
(33579023; LOUIS MASON ) 21 March 1945, Sentence as to HAMITER, MASON
(32918258), ALBERT WILLIAMS ) and BARNES: Dishonorable discharge, total

(358289255 and FARL W, ) forfeitures and confinement at hard labor

BARNES (33851156), all of ) for 25 years, United States Penitentiary,
793rd Engineer Dump Truck ) lewisburg, Permsylvania. Sentence as to
Company : ) ‘WILLIAMS: Dishonorable dischargs, total -~ -
' ) forfeitures amd confinement at hard labor -

) for 5 years. Eastern Branch, United States

) Disciplinary Barracks, Greenhaven, New York.

- : :
HOLDING by BOARD OF REVIEW NOJXL ‘
» BURRGY and STEVENS, Judge Advocates
1. The record of trial in the case of the soldiers named above has

been examined by the Board of Review and found legally sufficient to sup-
port the sent.encm. (cM ETO 895, Fred A. Davie et al; CM ETO, 31107, Gglles
et al; CM ET0 3803, Gaddis et al), : _

T e The findings of guilty of accused Williams as to Charge Il and
?iecif.cation are obvioualy of no effect as he was not. named in the Specie-
cation. :

3., - Penitontiary conﬁ.nement ia aubhorized upon oonviction of A
mutiny (AW 42). The designation of the United States P tentiary, Lawis-
burg, Penngylvania as the place of confine n is proper (AW az; Cir.229,

WD, 8 June 1944, sec.lI, para.lb(k), 3b). e

Judge Advocate

. ‘ Mﬁdp 4dvocate
ASPD 2-43719M/C500ACD o M.@%My Aduocate
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Branch Office of The Judge Advoéate General
with the .
EurOpea.n Theater of Operatlions
APO 887
_ BOARD OF REVIEW §O, 1 22 JUN 1945 -
CM ETO 9972 - | . ‘
UFITED STATES ) CHANNEL BASE SECTION, COMMUNICA-
" ) TIONS, EUROPEAN THEATER OF
Yo ) OPERATIONS
Privates ERNEST CERISTON (34617042) § Trial by GCI, convened ‘at Antwerp,
and JOHNNIE R, BALDEDN. (34567979), .) Belgium, 20 March 1945, . BALDWIN
both of 82nd- Chemical Smoke Genern.tor Aoquitted, Sentence as to
Compeny CHRISTON: Dishonorable discharge,

‘total forfeltures and confinement
at hard lahor for 1life, United
States Penitentiary, Lewilbm'g,
Pennsylvania,

. ) P
! €
.

. HOLDING by BOARD QF REVIE KO, 1 .
\RITER, BURROW and STEVENS, Judge Advocdtqu

-

le The record of trial in tho case of the aoldiera mmod aban has .
been examined by the Board of Rcvie'. ‘

. 24 Accused nro tried jointly upoaa tho rolloring Charge and 8pooi- .
ficationt o

CHARGE: Violation of the 92nd #ticlo of la.r.

Specification: *In'that Privates Johnnie R, Baldwin
and Ernest Christon, both, '82nd Chemical Smoke )
Generator Company, did, Jjointly and in pursuance
of a common intent, at Antwerp, Belgium, on or .
about 14 December 1944, with malice trorethought,
wilfully, doliharately, feloniously, mlawfully,
and with premeditation kill one 7/5 Glonn W,
Fernia, 2nd Medical Detachment, 358th Engineer
General Service Regiment, a lhuman being by lhooting
hil with a pistol®,

Each ploaded not guilty. At the clese of prouention'l evidence the
court granted a motion by the defense for a rinding of not ¢uilty H?tz

conrBeh L
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accused Baldwin (R40-41)., At least three-fourths of the members of the
‘court present at the time the vote was taken corcurring, accused Christom
was found guilty of the Specificatlion, except the words "Privates Johnnie
R, Baldwin and ®, *"both" and "jointly and in pursuance of a common intent"®,
substituting for ®*Privates® the word "Private", of the excepted words not
guilty, of the substituted word guilty, and gullty of the Charge. No
.evidence of previocus convictions was introduced. At least three-fourths
of the members of the court present at the time the vote was taken con-
curring, he was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances dus or %o become due, and to be confined

at hard labor, st such place as the reviewing authority may direct, for
the term of m 1ife, The reviewing authority approved the ‘
sentence, designa United States Penitentiary, Lewisburg, Pennsylwania,
as the place of confinement, and forwarded the record of trial for actlem
wder Article of War 505, "

-~

3¢ The evidence In this case showed that accused Christon stood
before the fire place of & cafe - "Seaman's Vriend" - in Antwerp, Belgium,
at about aix ofelock pm on 14 December 1944, A few moments later his
~ co-accused Baldwin (who was gequitted of the Charge and Specification)
opened the door of the cafe but did not enter it, He called to Christon,
who immediately left the cafe (R5,6), Accused showed evidence of intoxi-
cation a few mimutes previous to this time (R15).

: A minute or two later accused Christon and the deceased Fernia
were engaged in an altercation and a scuffle on the astreet in front of
‘the "Seaman's Vriend" (R9,17,18,22), Deceased, a white American soldier
" welghed about‘ 165 pounds and was of height about five feet eight and one-

half inches, He was taller than accused (R13), When first seen by
witnesses during this struggle, accused held his right hand at his side,
Deceased with his right hand held "in the air and his left hand about
as high as Christon's neck™ advanced toward the latter (B9,12), Deceased
. did not touch accused who retreated - "broke away®, Deceased continmed
to advance toward accused (R18), Christon was walking backwards and the
other soldler was going forward, Accused pulled a gun from his jacket
te Baldwin, who was nearby called, "Let him have it, Blackie®
B25), There was a flash which came from sccused's right hand (R9,18,26),
Deceased exclaimed, "Ne will have no more of that? (R13), Accused cone
tinued to back into the center of the street and deceased pursued him
(R26)¢ There was then a second shot (R9,13,18,26), Deceased fell te the
ground, He lay on his right side with his right arm extended and "more
or less on his stomaok®, His hands were empty (R10,19), Ee was wn=
consalous, but still breathing when carried to a neighhoring cafe where -
bhe died (R10), The autopey revealed that he - :

%had a bullet wound that entered his left

chest, lodged in the wall of his right
' chest, passed through the heart, through

the right lung and causing extensive hemor- _ ‘
rhage in his haemothorax and his right : 9972
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chest cavity.® * #./The bulley/ entered

the left breast between the sixth and seventh
rib at the line of the nipple.* * * It
entered the left side ard passed diagonally
backwards and to the right, % # * We found &
bullet lodge, zust under the skin of the
right chest® (R38), .

Inmediately after the second shot accused ran toward the end of the
street (R13,18), He owned a certain 6,35 caliber piatol which he ~
"~ delivered on 17 December 1944 to representatives of the Criminal

- Investigation Depertment., Relevant and. comnected evidence established
the faot that the bullet removed from deceued'a body was fired from
accusedts pistol (R29; Pros.Ex.Pel),

4e The accused after hls rights were expluimd to hin elected
to remain silent (R4{2), The only evidence submitted by him pertained
t0 the faet that he were a gmiaon cap on the night cf 14 Decembor
1944 (B28),

-~ 54 " The record is entiroly silent as to the identity of the de-
‘ceased (Bxcept that he was a white American scldier), There is not a
scintills of evidence which will explain ths cause or reason of the
altercation between eccused and deceased at the time and place alleged,
~There 1s not even an inference that they kmew each other ;o had met

at any previous time, There is not a line of evidence pertaining to the °
- moeting of socused and decessed or how their quarrel coamenced, It is
inpossible to discover who preoipitated the disagreement or who was the
" primary aggressor, When their contact with each other is first revealed
they were engeged in a "scuffle" on a public atreet in Antwerp, Accused '
-had been called from a cafe by his companion, Baldwin, lmmasdiately prior
thereto, but what pessed between Baldwin and accused remeina secrets
The homicids was cogpnected directly with and arcss cut of the altercation,
The situation thus presented is governed by the following legel principless

®Msnalaughter is distinguished from murder by -

the absence of deliberation and zallice afore-
thoughw)t' (1 Wharton®s Criminal Lew, sec, 423,
P

ianglaughter is unhwrul homicida without malies )
aforethought end is either volwmtary or Inveluntary®
: (Bl s0c 1.9, p.l65),

"If a sudden 1 arises, the parties to which
fight, upon fair terms aither immsdimtely or at a
place to which they immediately resort for that
purpose, and cne of them is killed, ths person
kK1ling the other, provided he took no unfair

- | g
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advantage, 18 guilty of man-slaughter and not
murder, which ever of them may have struck the
first blow® (9 Halsbury's Laws of England
(an Edo) 3300755’ Ped40; 59007108’ po436)o

"~ %At common law & killing ensuing from sudden

transport of passion or heat of blood, if upom
sudden combat, was aleo manslaughter, and the
statutory definition of voluntary manalaughter
has in some jurisdictions been made expressly

to include a killing without malice in a sudden
fray. However, & sudden combat is ordinarily
consldered upon the same footing as other
provecations operating to create such passion

as temporarily to unseat the judgment® (29

cJ, aec.lls, p.1128),

"Ha.nalaughter at common law was defined to be

the ulawful and felonious killing of another
without any malice, either express or dmplied,

* % % Whether there be what is termed express

malice or only implied malice, the proof to

show eithsr 1s of the same nature, vis,, the
circumstances leading up to and surrounding °

the killing, The definition of the crime given '

by U.S. Rev, Statutes, sec, 5341 1s substantially

the same, The proof of homicide, as necessarily
involving malice, must show the facts under which

the killing was effected, and from the whole
facts and circumstances surrounding the killing

the jury infers malice @r its absence., Malice in
connection with the crime of killing is but another
name for a certain condition of & mants heart or
mind, and as no one can look into the heart or mind |
of another, the only wey to declide upon its condition
at the time of a killing iz to infer it from the .
surrounding facts and that inference is ore of facts

- for the jury, The presence or absence of this

‘malice or mental condition merks the boundary which
separates the two crimes of murder or manslaughter®

(Stavenson v 162 U,.S, 313,320;
s ey Toh s Sarry Redlace v. Dntted

States 162 Uoso 4“ 40 L. Ed, 1039’ h £
mm 155 U5, 100, 40 Lo Ede 905 °

From thc moment the curtain arose cm the scene deceased ia

portrmd as the aggresscr, Bs 1s first seen with his arzs raised
againet accused as the latter retreated, At that moment acoused
held mo weapon in hia hand but continued his retreat, Es "broke away",

9GTs -
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Deceased followed in pursuit., A4s accused backed into the street he
pulled the pistol from his pocket and fired. The inference is clear
that this first shot did not take effect., Deceased exclaimed, "Nle -
will have no more of that", A second shot followed from agcusedts
weapon, This was undoubtedly the fatal one because deqeased fell to
the ground immediately after the report.

: It 1s impossible to view this situation other than as a
homicide occurring’in mutual combat "ensuing from sudden transport
of passion or heat of blood", The prosecution elected to narrow its .
proof strictly to the factum of the homicide and having done so is
. bound thereby, The Board of Review cannot speculate on the causes
and reasons for the affray or attribute to accused deliberative proe
cesses where none is shown, It carmot impute to accused motives
where none ia proved It cannot find melice where none can be in-
ferreds ' -

. While the law presumes melice where a deadly weapon is used
in a manner likely t6 and does in fact cause death {1 Whartonts
Criminal Law (12th Ed, 1932), sec.426, ppe654,655) and an intent to
kill mey be inferred from an act of the accused which manifests a:
reckless disregard of human 1ife (40 CJS, sece.44, pp905, sec,79b, -
PPe943,944), the presumption is not conclusive. - ence rebutting it
may be found in the evidence introduced by prosecution or defense
(Winthrop's Military Law. and .Precedents (Reprint, 1920), p.673;

29 0,J,1103). Such evidence exists in the instant tase, A mutual
combat wherein deceased was the agressor was shown,: However, the -
evidence failed to prove such immediate threat by deceased to the
life or body of accused as to justify accused in taking deceased's

life in self-defense (Cfs CM ETO 9194, Presberry), but it does show
a situation wherein it must be supposed in the absence of proof to
the contrary that accusedts judgment and discretion were unseated

and passion and anger guided his actions, and where the evidence fails
to show malice the Board of Review will reduce the findings of murder
to those of manslaughter (CM ETO 72, Farley and Jacobs; CM ETO 82,

| E_Kgr)uig; CM ETO 3957, Barneclo; CM ETO 6074, Howsrds CM ETO 10333,
M Ha was gullty of ma.nalaughter a.nd not mrder,

. 6e The chargs sheet shows that accused Christon is 22 years o’
age and was inducted 18 Jamwary 1943 at Camp Shelby, Mississippi, to
serve for the duration of the war plua eix montlu. Hs had no prior,
sorvice,

7' The cowrt was legally conatituted and had Juriuuotion of the
persons and offenses, Except ss noted hereim, no errors injuriously
affecting the substantial rights of accused Christon were committed
during the trial, For the reasons stated, the Board of Review is of

)

-"-

-
<

| il
3
D

CONFIRENTIAL


http:sec.1.26

© CONTIDENTIAL

[266)

. the opinion that the record of triel is legally sufficlient to support
“only so much of the findings of guilty of the Specification and the

Charge a8 involves findings of guilty of voluntary manslaughter in

-+ violation of Article of War 93 and legally sufficient to support only

so much of the sentence as involves dishonorsble discharge, total

forfeltures and confinement at hard labor for ten years,

' 8e Confinement in a penitentiary is authorized upon conviction

of voluntary menslaughter by Article of War 42 and section 275, Federal
Criminal Code (18 USCA 454). . Inasmch as accused Christon is 22 years

of age and the legal sentence inscludes confinement for not more than ten
years, the place of confine ment should be changed to Federal Reformatory,
Chﬂlicothe, Ohio (Cir.229, WD, 8 June 1944, sec.II, par,3a, as amended

by 011'.25, 22 Jm. 1945 [ .
//““‘: é Judge Advocate
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Branch 0ffice of The Judge MVOoate General
with the
European Theater of Operationa
. : AFO 887

BOARD OF REVIEW NO, 1 gﬁ APR 1945

CM ETO 9975

UNITED STATES 106TH INFANTRY DIVISION
Trial by GCH, convened: at St.
‘Quentin, France, 4 April 1945,
Sentence as to each accused:s
Dishonorable dischargs, total

" forfeitures and confinement at
hard lasbor for 25 yearss United
States Fenitentiary, Lewisburg,
Pennsylvunilo .

. ) v."

Privates First Class FRANK
ATHENS (36677608), and EMIL
M, HABERERN (31408347), both
~of Company H, 424th Infantry

e e e

- . HOLDING by BOARD OF REVIEW NO, 1
RITER, BURROW and -STEVENS, Judge Advocates

le The reoord of trial in ths case of the uoldierl nmd lbovo
"~ hes beon\cm.'med by the Board of Roviu.

. 2¢ The cha.rge_ against each l.oouled, which alleges that he deserted
the service of the United States by absenting himself without proper leave
with intent to avoid hazardous duty but conteins no allegation of termina-
tion of his abeence, is not defective, The offense of desertion is oom~
plete when the person absents himself without authority from his place of
service with the requisite intent (MCM, 1928, pare.67, pe52; par.130a, pe

- 142), and proof of the duration of the absence 1s not essential to mutdn
. oonviction of the offense (CM ETO 2473, Cantwell),

: vS. The court was 10;&11;{ constituted end had Jur {%ﬂﬁ#
persons and offensess XNo errorg injuriocusly affeoting 4 of either
aocused were ocrmitted during the triale The Board of Review is of the

" opinion that the record of trial is legally sufficisnt as to each uceuud
- 40 support the findings of guilty and the oentonce.

4. Penitentiary confinement is euthorized for duortion in time of
war (AW 42)s The designation of the United States Fenltentiary, lewis-
burg, Penneylvania, &s the .place of confinement, is proper (AW 423 Cir,
229, WD, 8 June 1944, sec,lI, par.lb(é). ‘3b)e :

Judgo Mvooate

Judge ~Advoou’t9 9 7 5
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Branch Office of The Judge Advocate General
with the
Furopean Theatsr of Operations
APO 887

BOARD OF REVIEW NO. 2 o 9 6 JUN 1945
CM ETO 9978

UNITED -"STATES ADVANCE SECTION, COMMUNICATIONS

R ZOME, EUROPEAN THEATER OF OPERATIONS
v, : o . .
Trial by GCM, convened at liegs,
Belgium, 21,22 March 1945.. Sentsnce
&8s 1o each accusedt Dishonorable
discharge (suspended as to Vard

only), total ferfeitures and con-

Privates JOHN R, GREEN =
(33541403), 3384th Quarter-’
master Truck Compgny, JOYE

GATES (36282892), Detachment

P " ,vv,,,,,,

"90, 3rd Replacement Depot finemsnt at Mard labor; Green,

FRANK M. COFLHQ (39132855, Gates and Cdelho each for life;
Detachment 72, 3rd Roplaco- . Caruso and{Sgro each for 30 years;
ment Depot, Privates First Ward for 10 ynrs. loire Digeiplin-
Class JULIUS L. WARD ary Training Center, Le Mans, Franse
(35506925), 3698th Quarteér- as to Ward; and the United States
master Truek C » FRED Psnitentiary, lLewisburg, Ponnaylvania,
CARUSO (35922952 ; Detach= a9 to gll the others.

ment 72, 3rd Rephcemnt
Depot, and Technical Ser-
geant JOEN J. SGRO (33316006),
313th Infartry,”75th Division

HOLDIR} by BOARD OF LEVIEN BO. 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

l. The record of trial in the cass of the mol&iora wanad
above has been omimd by the Board sf Revizsw. :

, 2. Accused wers arralgned sepsrataly snd were tried .tesgstt.hr
-upon the following charges and spscificationas

. ' gng ]
CHARGE It Violation of tis 6lsb Article of Wars
Specdfications In tiat Privaite Joha 2. Gm,

3384th Quartermaster Trwk Compsny, &id,
without proper lesave, a:eert hissdldf fiva

CONFIDEM 1AL~
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his station, at or near Banneux,
Belgium from about 28 November 1944
to about 1 December 1944.

CHARGE II: Violation of the 96th Article of War.
. (Nolle prosequi)
Specification: (Nolle prosequi)

CHARGE III: Violation of the 65th Article of War.
(Nolle prosequi
Speci fication: (Nolle prosequi

ADDITIONAL GHARGE I: Violation of the_ 58th Article of War.

Specification: In that #* # % 3384th Quarter-

" master Truck Company, did, at or near A
"Verviers, Belgium, on or about 31 Decem-
ber 1944, desert the service of the
United States and did remain absent in
desertion until he was apmrehended at
or near lLiege, Belgium on or about 10 -
February 1945.

ADDITIONAL CHARGE II: Violation of the 94th Article of War.

Specification: In that * % # did, at or near
liege, Belgium, on or about 9 February
‘1945, wrongfully, unlawfully, and know-
ingly sell to Henri DeVliegher, real
name unknown, sixteen (16) jerricans of
gasoline, of the value of about $80.00,
property of the United States, fumished
and intended for the military service

- thereof,

ADDITIONAL CHARGE III: Violation of the 96th Article of War.

Specification 1: In that ¥ # ¥ did, at or near
liege, Belgium, on or about 9 February 1945,
wrongfully and unlawfully apply to his owmn .
use 'a cargo truck, value over §50.00, pro-
perty of the United States,

Specification 2: In that * * * did, at or mear

' Liege, Belgium, on or about. 9 February 1945,
wrongfully and unlawfully dispose of sixty
(60) bottles of oxygen, value about $1200.00,
military property of the United States, by
abandoning such preperty in the wooded area
thereby diverting such property from military
use and operation in a theater of war,

- 2=
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Sped.ﬁeation 3: In that * * % did, at or
near Liege, Belgium, on or about 10
Febrwary 19,5, attempt to feloniously .
take, steal and carry away about two
thousand (2000) 10-1 raticns, valus
over $50.00, the property of the United
States,

GATES }
CHARGE I: Violation of the 58th Article of War.

Specification 1: In that Private Joye Gates, .
Detachment 90, Third Replacement Depot,
did, at or near Abee, Belgium, on or about
8 October 1944, desert the service of the
United States and did remain absent in de-
sertion until he was apprehended at or
near Seraing, Belg:l.nm on or about 15 Decom—
ber 194k, .

Specification 2: In that * # # did, at or near
Goyer, Belgium, on or about 30 December 1944,
desert the service of the United States and
'did remain absent in desertion until he was -
apprehended at or mear liege, Belgiun on or
about 10 February 1945..

CHARGE II: Violation of the 94th Article of War.

Specification 12 In that # #* # did, at or near
liege, Belgium, on or about 8 February 1945
wrongfully, unlawfully, and knowingly sell
to Herri Devliegher, real name unknown, two
(2) truck tires, of the value of about &30.00,
property of the United States, furnished and
intended for the military service thereof.

Specification 2: Identical with the Specification
of Additional Charge II against accused Green
except for the substitution of the nams and
organization of accused Gates, ‘

CHARGE III: Violation of the 96th Article of War.
Specifications 1 and 2 are identical with
Specifications 1 and 2 of Additional Charge
III against accused Green except for the sub-
stitution of the name and organization of ac-
cused Gates,

COELHO _
CHARGE I: Violation of the 58th Article of War.

CONTIDENTRLS -
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Specificationt In that Private Frank M, Coelho,
Detachment 72, Third Replacement Depot, did,
at or near Chau de Tillesse, Belgium, on -
or about 19 October 1944, desert the service
of the United States and did remain absent
in desertion until he was apprehended at or
near liege, Belgium, on or about 13 Febrwry
1945,

CHARGE II: Violation of the 94ith Article of Var,

Specifications 1 and 2 are identical with
Specifications 1 and 2 &f Charge II against
accused Gates except for the swstitution
of the name and organization of accused
Coelho,

CHARGE III: Violation of the 96th Article of War.

Specifications 1 and 2 are identical with
Specifications 1 and 2 of Additional Charge
III against accused Green except for the ‘
substitution of the nams and orgsnization
-of accused Coelho, .

WARD
. CHARGE It: Violation of the 6lst Article of Wu'.

S,peciﬁ.cntion: In that Private First Class
Julius L. Ward, 3698th Quartermaster
Truck Company, did, without proper leave,
absent himself from his station at or
near Margraten, Holland, from about 17
Februwary 1945, to about 19 February 1945.

CHARGE II: Violation of the 93rd Article of War.

Specification: In that * * * did, at or mear -
Liege, Balgium, on or about 10 February
1945, with intent to defraud falsely make

.in its entirety a certain requisition in
the following words and figures, to wit:

- 4 =
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REQISITION
WAR DEPARTMENT (Extra Sheet) No.
Q.n.c. Form No, 401 Sheet No,
Revised April 6, 1931
ON HAND -
STOCK NO.  ARTICLES UNIT AND DUE  CONSUMED REQUIRED APPROVED

2000 RATIONS FOR 2000 10 in 1 None 2000 . 2000 .
- MBN

- THE SAID AMOUNT IS REQUIRED FOR EM MEN FOR ONE DAY RATION
RESUIED BY MAJOR WOFF

/a/ Major Wott s
134 INF DIV ,
ON THE SECOND MONTH OF 45
FEBRUARY 10 1945

FOR THE 58 Qi DP FOR SAID RATIONS BELCIOM
NUMEER ONE DUMP FOR sun RA!‘IONS "

which said roqu.isition was a writ.ing of
a public natwre, which might operate to
the prejudice of another.

CHARGE ITI: Violation of the 96th Article of War.

> Spescification is ident ical with Spscification
3 of Additional Charge III against accused
Green except for the substitution of the
name and organization of accused Ward.

CARUSO
CHARGE I: Violation of the 58th Article of War,

Spacifica.tion. In that Private First Class Fred
Carusy Detachment 72, Third Replacemsnt . ' -

Depot, did, at or near Waramme, Belgiwm,
on or about 2 Januwary 195, desert the
service of the United States and did remain
absent in desertion until he was apprehended
at or near lLiege, Belgium on or about 10
Febrmary 1945.

CHARGE It Violation of the 94th Article of War.

Specifications 1 and 2 are ideantical with.
Specifications 1 and 2 of Charge II against
accused Gates except for the substitution
of ths name and organization of accused
Carwso.

-
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CHARGE III: Violation of the 96th Article of War.

Specmcationa 1l and 2 are identical with
Specifications 1 and 2 of Additional Charge
III against accused Green except for the sub-
stitution of the name and organization of
accused Caruso.

Spodﬁ.cation 3: (Disapproved by Reviswing Authority).
- Specification 4t (Disapproved by Reviswing Authorlty),
CHARGE I: Violation of the 58th Article of War,

Specificationt In that Technical Sergeant John J.
Sgro, 313th Infantry, 79th Division, did, at
or near Embermenil, France,..on or about 21 .
October 1944, deaert the service of the ‘
United States and did remsin absert in de- ‘
~ sertion until he was apprehended at or near
. : Liegs, Belgium on or about 10 February 1945.

pm II: Violation of the 94th Articls of War.

Specification is identical with Specification
1 of Charge II agaimst accused Gates except
for the swstitut ion of the name and organiza-
‘tion of accund Sgro.

CEARGE III: Violation of th. %6th Article of War,
Specification: (Disapproved by Rov:!.ewing Authority).

Each accaaod plesaded not gnilty, and at least two-thirds of the
members of the court present when each vote was taken concurring,
each was found guilty of all charges and specifications preferred
against him, except that as to the Specification of Additional
Charge I mreferred against Green, he was found guilty, substituting
the 'word Goyer for the ward Verviers. A nolle prosequi was entered
as to the Specification of Charge II and Charge II and to the Speci-
fication of Chargs IIT end Charge III preferred against Green. No
evidence of previous convictions was introduced as to any accused.
Three-fourths of the members of the court present at the time the
vptes were taken concurring, each accused was sermtenced to be dis-
honorably discharged the service, to forfeit all pay and allowances
due or to becoms due, and to be confined at hard labor at such place
as the reviewing athority may direct: Greem, Gabes, Ca.mao, Coelho,
and Sgro each for ].‘lfo and Wa.rd for 15 years.
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The reviewing authority disapmoved the findings of Specifications
3 and 4 of Charge III as to Caruso and the finding of the Specifi-
cation of Charge III as to Sgro; apmroved only so much of the find-
ing of gullty of Specification 2 of Charge II as to Caruso, Cates
and Coelho end the Specification of Additiomal Charge II as to
Green as inwolves a finding that the accused did at the tims and
place and the person alleged wrongfully, unlawfully, and knowingly -
sell property of the United States furnished and intended for the
military service tlereof of a value of not more than $20; approved
each of the sentences but reduced the period of confinement to 10
years as to Ward aud to 30 years as to Caruso ard Sgro; ordered
the sentence executed as to Ward but suspended the execution of
that portion thereof adjudging dishonorable discharge until the
soldier's release from confinement and designated the Loire Disci-
plinary Training Center, Le Mans, France, as the pace of his con-~
finement; designated the United States Penitentiary, lewisburg,
Pernsylvania as the place of confinement for Green, Gates, Caruso,
Coelho and Sgro and forwarded the record of trial for action pur-
suant to Article df War 50%.

The arder promulgating the result of the trial of accused
Ward was published in Gensral Court-Martial Orders No. 290, Head-
quarters, Advance Section, Communications Zone, European Theater
of Operations, dated 8 April 1945.

3. The evidence for the prosecution was substant ially as
follows: :

Duly authenticated extract copies of their respective
organizations' moming reports were admitted in evidence showing
accused Gates from duty to absent without leave on 8 October 1944
(R14; Pros.Ex.l), Green from duty to absent without leave on 28.
November 1%4 (Rlh; Pros.Ex.2, Coelho from duty to absent without
leave as of 19 October 1944 (R15; Pros.Ex.3), Carusc from duty to
absent withowt leave on 2 January 1945 (R15; Pros.Ex.4), and Sgro
from duty to absent without leave on 21 October 1944 (R16; Pros.
Ex.5). Gates was returned to his organization on 16 December 194/
by the military police (R17,20) at which time he was placed in
confinement (R17), from which he escaped on 31 December (R18,19).
Green was confined in the 3rd Replacement Depot stockade on 1
December 1944 (R18) and he escaped from there on 31 December 1944
(R19)., Neither Gates nor Green had been ordered released at this
time (R18,19).

Corporal Peyton, who was engaged in hauling Air Corps
supplies, parked his truck in a parking lot in front of the Red
Cross club in Liege, Belgium, on 9 February 1945. This truck con-
tained 61 steel containers of axygen and bore number 45412408. He
went in the Red Cross Club for some coffee and doughnuts and when
he came out in sbout five minutes his truck was missing, He saw
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his truck two days later, on Sunday, at a military police parking
lot and the oxygen containsrs were missing. The next day accused
Green directed Peyton and some others to a little forest area
about four miles from Seraing, Belgium, where the oxygen containers
" were found right on the edge of ths woods (R24,%5,26,28).

On 10 February 1945 (R39,48) accused Green presented a
requisition for two thousand 10-1 rations to the 58th Quartermaster
Depot (R21,22; Pros.Ex.7). Inasmuch as the requisition was irregular
- and no contact could be established with the 134th Infantry Division,
.in whose favor it was drawn, Green was questioned by Criminal Investi-
gation Division agents who took him into custody (R22). The requisi-
tion was not valid, being signed with the name Major Woff only, omit-
ting his full nams, rank amd branch of service (R23). There was no
134th Infantry Division or Major Woff in the vicinity at this time

(Pros.Ex,18). A form similar to the one presented by Green sulmitted
without apmarent errors and made out in favor of a unit stationed
in the vicinity of Liege, would be honored in an emergency (R23).

About 8 ar 9 February 1945, Henri Devliegher of Seraing,
Belgium bought 16 or 18 cans of gasoline from four or five American
soldiers for 3600 francs. The gasoline was in American cans holding
10 to 20 liters each and was delivered in a brown color Army truck.
Accused Green was one of the American soldiers who sold him the gaso-
line (R29,30,31,36). At some time (two weeks-the beginning of Febru-
ary) befare he bought the gasoline, Monsieur Devliegher bought two
American jJeep tires from three or four American soldiers fa 4000
francs., Accused Coelho and Caruso were identified as two of the
sellers (R33,35,36,37). The gasoline and tires were subsequently
x(‘egovergd from Monsieur ,Devlieghsr's premises by government agert s
. (R 3,70 e . . . ‘ '

Criminal Investigation Division agents went to 'a coalyard
near Liege on the evening of 10 February 1945 looking for a truck
that had disappeared from the 58th Quartermaster Depot that morning.
They found the truck, bearing number 4541240S, which accused Gates
had driven in there. He was apprehended and confined (R39,68,70).
On the afternoon of this day, accused Sgro and Caruso were appre-
hended driving U.S. Army truck number 4475025 in Seraing. They
were confined and the truck impourded (R40,52,69). Accused Coelho
was found in a private home in Seraing, Belgium, on the afternoon
of 13 Febrhary 1945. He was arrested and confined and a search
of his effects disclosed he did not have a pass (R55). '

Pretrial statements, substantially as follows, were made
to Criminal Investigation Division agents by each accused:

Ve e e
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GREEN. He admitted being absent without leave from
the 3rd Replacemont Depot stockade for about a month. On 9 Feb-
pwry 1945 he with other of accused went to the parking lot ac=-
ross the street from the American Red Cross in Liege, Belgium
and took a truck that was parked there. The truck was loaded
with containers of oxygen which he and the others dumped in a -
woods. IZarlier that day accused Wiard gave him a requisition
for 10 in I rations which Ward had signed with the name of
Ma jor Woff, f‘ebmaaury 1945, he and some others left in a
truck for the 58th Quartermaster Depot to pick up two thousand
10 in 1 rations, which they intended to take back to Seraing
for disposition. He was detained at the Depot and questioned
by Criminal Investigation Division agents. On 9 February 1945
he and some other soldiers sold 16 full cans of gasoline to a
man in Seraing and he received 900 francs for his share of the
proceeds of the sale (R68,69; Pros.Exs.8,9). ,

SGRO. He admitted bemg absent without leave from
his organization since about the beginning of November 1944 and
that he was picked up by Criminal Investigation Division agents
on 10 February 1945 in Seraing. He further admitted that he
participated in the sale of two jeep tires to a civilian in
Seraing and that he received 500 francs out of the proceeds of
the sale (R47; Pros.Ex.10).

GATES, Admitted he went absent wit hout leave from
the 3rd Replacement Depot about the middle of October 1944 and
that in December 194/ he was apprehended in Seraing. He was con-
fined in the 3rd Replacement Depot stockade , from which he escaped
about 16 days later. He returned to eraing and was apprehended
there about 10 February 1945. He further admitted participation
in the sale of two jeep tires to a man in Seraing, his share in
the proceeds of the sale amounting to 1500 francs. He also re-
ceived 900 francs from the sale of 18 five-gallon cans of gasoline
to the same man, in which transaction he admitted taking part.
He was present on the evening of 9 February 1945 when a 6x6 truck
was stolen from the Red Cross parking lot in Liege for the purpose
of picking up rations at the ration dump on the following morning
(R51; Pros.Ex.11).

CARUSQO. He admitted going absent withouwt lsave from

the 3rd Replacement Depot and remained in Seraing, Belgium until
he was apprehended on 10 February 1945. While there he lived at
different places so that people would not suspect he was absent

wit hout leave. He was with the boys when they stole a 6x6 truck
from the Red Cross parking lot in iiege on 9 February 1945. The
truck was loaded with oxygen tanks so they drove out in the country
ax dumped the tanks., He realized 2500 francs from the sale of two
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jeep tires to a garage man and. about 7 or 8 February 1945,
he sold 18 cans aof gasoline to this same man, receiving 600
francs as his share of this transaction (R55; Pros.Ex.12).

_ COELHO. He admitted going absent without leave :
from the 3rd Replacement Depot some time in September 1944 ard
remaining in Seraing, Belgium ever since. About 9 February .
1945, he and some other soldiers sold 18 cans of gasoline to
a civilian in Seraing. Prior to this he sold ‘two jeep tires
to the same individual and received 500 francs as his slare
of the proceeds of the sale. On 9 February 1945 he took part
in the theft of.,a 6x6 truck from a parking lot in Liege. The
truck contained some kind of tanks, which were dumped in the
woods out in the country (R59; Pros.Ex.13).

It was stipulated by the appropriate accused, their
counsel and the prosecution that during January and February
1945 an Army truck, 6x6 motor vehicle, was of the value in ex~
cess of $50 and was furmished and intended for the military
service at that time near Liege, Belgium and that truck tires
for use on Amy jeeps were at that time of a value of approximately
1315 each (R7l,73;Pronxﬂol5,l6)o

4o After their rights as witnesses were fully explained
to them (R76), each accused except Ward who elected to remain
silent, made an unsworn statement as follows:

- GREEN. He is 20 years old and has never been in
trouble before., He X't because he got tired but he did not in-
tend to stay away. He was gone four days ard when hs returned
was sent to the 3rd Replacement Depot, and went absent without
leave from there, He intended to go back but did not and then
the MP's picked him up (R78).

4

SGRO. He is 23 years, two months of age. After being
wounded in action, he was semt to a hospital and then to the 3rd
Replacement Depot. ' He rejoined his organization and on 21 October
1944 while it was moving up to occupy a position, he got detached
and wound up wdth the 340th ®ngineers of his Division. While with
this engineer unit he met a friend and remained there for some time.
Vhile absent without leave he met many-soldiers who were also ab-
sent without leave and that imduced him to stay longer than he had
planned. He went to Seraing and there again met a number of sold-
iers also absent without leave. He always kept in mind that he
was going to retum to his organization and kept waiting for the
. day he would be apprehended. On 10 February 1945, he was appre-
hended by agents of the Criminal Investigation Division. He always
wore his uniform and intended to return to his organization but
never got around to doing it (R79).

"'f N r T
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GA'I’ESQ He jumped around from ons Replacement Depot
to another finally arriving at the 3rd Replacement Depot right
- after St. Lo was taken. Hs got tired of lying around and went
absent without leave. He. went to the town of Seraing but did
not intend to stay away always. He intended to retwrn to the
depot but just kept putting it off (R78).

. CARUSO. He fought with the 30th Division from St. Lo
to the Siegfried Line. On 4 October 1944 he went to the hospital
with acute appendicitis and from there to the 3rd Beplacemmt Depot.
After serving a speclal cowt-rartial sertence for absence without -
leave, he was returned to the 3rd Replacement Depot. - He then went
to the town of Seraing, not intending to stay, but he’ met more
soldiers that were also absent without leave and kept putting off
his retum until he was apprehended by agents  the Criminal Investi-
ation l))ivision. At all times he wore his Amq uniforn properly
378’79 [ 4

COEIHO, He is 24 ynm old and went to achool for about
‘two years. He joined the 9th Division and while acting as a scout -
was wounded and was sent to the 3rd Replacement Depot from the.
hospital and there he got tired waiting and went ."over the hill®,
He did not plan on remaining away pesrmanently and.finally he was
caught. All the tims he was absent without leave he wore tho '
‘ Amy wiform (B77).

“~5¢. The alleged violatiom of Articles of War 58 and 61 were
established by the wnimpeached entries in their organizations' morn-
- ing reports, other compstent testimony and the admissions of ac-
cused themselves in their pretrial statements and their unsworn
statements at the trial, It is not necessary for the Board of Re-
view to consider whether the moming report entry as to acecused.
Coelho, made more than four months after his original absence, .
was properly received in evidence, since in his pretrial statemsnt
he admitted being sbsent without leave for an even greater period
than that alleged. Sufficient proof of the corpus delicti of the
. offense charged is established by the evidence that accused was
apprehended in a private home in Seraing without a pass, and his
admissions in his unsworn statement that he went ®over the hill®
froam the 3rd Replacement Depot (CM ETO 10331, Jones). Inasmuch.
as the unauthorized absences of accused ranged .in duration from
39 to 112 days, and in each instance wers terminated by appre-
hension, the findings of guilty of degertion are fully xarrsnted
(ncu, 1928, par.130a, pp.lh3,lkh, Gf &70 10212, Balsamo)s

.. Concerning the alleged violations of Article of War Oly
_inwlving the sale of Army tires and gasoline, each accused involved
in his pretrial statement admitted his participation in the trans-
actlons as charged against him in the appropriate specification.
- The corpus delicti for each of thess offenses is found in the testi-
mony of the French civilian and his employee that the alleged sales
took place, together wdth their identification of Green, Caruso and
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Coelho as participants in the transactions (Joneu, at_:gra)
findings of guilty of these charges are supported by the. evidenco
(acM, 1928, par.1501, p.185; CK 6268 Maddox).

Substantial’ erldence of all the elomnta of the offenses
of wrongful use of a government vehicle and wrongful disposal of
60 containers of oxygen in violation of Article of War 96 was in-
- troduced by the government. The driver testified that his truck
containing 60 containers of oxygen was missing less than ten min-
utes after he left it in a parking lot and several days later ac-
cused Green took him to the spot where the oxygen tanks had been
dumped, Accused Green, Caruso ani Coelho in their pretrial
statements admit their participation in both offenses. Accused
Gates, in his pretrial statement, admits his part in the theff of
the truck and while he does not mention the disposal of the axy-
gen, the cowrt could reasonably infer that since he took part in
the larceny of the loaded truck amd the discarded oxygen was dis-
covered a few days later, he also participated in the wrongful
disposal of the oxygen containers. The findings of the -court
with respect to these offenses are supported by the ovidoncc
(CM ETO 2966, Fomby). .

Accused Green was found guilty of attempted larceny of
government rationa in violation of Article of War 96. His ad- -
missions in his pretrial statement, together with other competent
evidence adduced at the trial, supplied the necessary proof of all
tho)elmntl of this offenso (ncu, 1928, pars.149g, 152¢, pp.173,
190).

6. The charge sheets show that accmed Green is 20 yeara, :
two months of age and was induwcted 18 October 1943 at Camp Lee,
Virginia; Gates is 22 years, eight months of age and was inducted
13 November 1942; Coelho is 29 years, nine months of age and was

inducted in 1942 at San Francisco, California; Caruso is 19 years,
- four months of age and was inducted 1 December 1943 at Cleveland,
. Ohio; and Sgro.is 23 years, 11 months:of age and was inducted 3

Jnmil%z at Fort Meade, Maryland. KNone of adcused had any prior
'service. <

‘. T« Ths cowrt was legally constituted and had ;jurisdiction
of the persons and offenses. No errors injuriously affecting the
substant 1al rights of any accused were committed during the trial.
‘The Board of Review is of the opinion that the record of trial is '
legally sufficisnt to support the ﬁ.ndingl of gnilty and the sentences
as approved.,

v -12 -
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‘ 8. The penalty for desertion in time of war is death

or such other punishment as a cowt~martial may direct (A&W 58).
- Confinement in a psnitentiary 15 authorized upon conviction
of desertion in tims of war by Article of War 42. The designa-~
tion of the United States Penitentiary, Lewisburg,. Pennsylvania,
as the place of confinement is proper (Cir.229, WD, 8 June 1944,
sec,II, pars.lb(k), 3b).

~J udge Advocate

Judge Advocate

,a/&;bu./.lgige Advocate -
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GOLDBERG (0-507151), Medical
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SLEEPR SHERMAN and DEWEY, Judge Advoca‘bea. ‘
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Trial by Gcll, convened at Argonteau,

l, The record of trial in ths casse of fhe officer named sbove has

~been examined by the Board.of-Review and the Board submits this
holding, to the Assistant Judge Advocate General im char

ge of ¢

ﬁe Branci!

Office of The Jndgo Advocate General with the European Theater qt"Opera»

tionz,

2, Accused was tried upon the following charges and specifications:

. CHARGE I: Violation of.‘ the 94th Article of War,

Specificaticn: In that First Lieutenant HARVEI I.

GOLDBERG, Medical Detachment, 330th Infantry,
did, at or near Angers, Prance,on or sbout 12

- September 1944, Imowlsgly and willfully mis-

appropriate one peir of Bimoculars, USA, M3, -
of the value of about $76,00, thres towels,
M,D,, USA, of the value of about $.,30, cne
Shovel, Intrenching, ef the value of about $.,66,
and one Case, Canvas, Dispatch, of the value

. of about $3,25, property of the United States

furnished and imtended for the military service

themof.

CHARGE IIs ﬂohtion of tho 96th Lrtiele ‘of War,
Specification 1:_ In that # # did, a‘lj. o mear ,

cc?%::’ﬂ;}fl
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Angers, France, on or gbout 12 Septenmber 1944,

by affixing his signature to a package deposited
in United States Army Postal Channels for'shipment
through the mail, officially reprecent that he had
corplied with military censorship regulations,
which representation was kmom by the said First
Lieutenant Harvey I, Goldberg, to be umtrue,

Specification 2¢ In that * % ¥ dld, at or near Angers,
France, on or about 12 September 1944, violate
censorship regulations by inclesing two Maps,

U. S, Engineer Corpe, France, 1:50,000 CHINON, and
1350,000 TOURS, in a package, and posting, or
cauging to be posted, sald packasge, in United
States Army Postal Chammels for transmission,

He pleaded not guilty and, two~thirds of the members of the court pree
gsent at the time the vote was taken concurring, he was found guilty of
the charges and specifications, No evidence of previcus comvictions
was introduced, Two-thirds cf the mermbers of the court present at the
time the vote was taken concurring, he was sentenced to be dismlssed .
the service, The reviewing authority, the Commanding Ceneral, 83rd
Infentry Division, approved thes sentence, considered it wholly ine
adequate punishment for the grave cffenses committed, and forwarded
the record of trial for action under Article of Var 48, The confirme

~ * ing authority, the Commanding General, Ruropean Theater of Operations,

although deeming the sentence wholly inadequate punishment for an
officer guilty of such grave offenses and describing the punishment
awarded as reflecting no credit upon the court's conception of its
resporsibilities, confirmed the sentence and withheld the order direct-

' ing execution of the sentence pursuant to Article of War 50%. ‘

3 Sminery of evidence for prosscutions

On 12 and 15 September 1944, the officer im charge of the

package section of Base Censor Office #7, APO 350 (R12), examinsd five

ckages (R14-15) received from the 17th Base Post Office, U, S. Army
R13)e Each bore the name and retwrn address of accused, wad addressed
to Dr. Harold Goldberg, Bronx, Kew York, and contaimed, in the lower
left-hand cormer, the accused!s name im signature form (R13,17-18; Pres,
Ex,1=5), Among the items found in the packages were the follewing eof a
type owned by the United States Covernment for military issue: ome .
pair biroculars, M-3, value $76; three face towels, marked *U,S.i, M,D,%,
value 20 cents each; one officer's dispatch case, value $30; ons imtrenche

.ing ahmlf"rvalne 68 cents; and two fragments of a map showing the city

of Tours, France (where the accusedfs division was located st that time) -

apparently used as wrapping peper .(R13-21; Pros.JFx,1-5), All items,

save ths map which was burned, were condemesd and wltimately delivered

to the service issuing the particular type of item (R12,17,20,21)e .
9986
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- Accused voluntarily made a statement to the investigating
officer who took notes, prepared a summary and submitted it to accused.
After making one correction, the accused gaid it was correct (R22-23),
The corrected summary follows: ,

" Accuaeg7 found & pair of USA Field Glasses, M3, in
. the surgical tent where he was working % * % he rolled
. " the glasses in an article of clothing, placing them
. in his foot locker for safe keeping. The next day he
was transferred from the 308th Medical Battalion to
St, Malo, France, where he was assigned to the 1lst Bn,
330th Infantry, Medical Section, Due to his being on
a temporary assignment with the lst Bn Kedical Section,
330th Infy and not having sufficient transportation teo
- move his personal effects, he left them with the 308th
Medical Battalion,

Approximately a month after joining the lst Medical
Section, his- personal effects were delivered to him at
Bourgueil, France, the day before his unit was moved to
Angers, France, % * % he was not afforded an opportunity
to store his foot locker and excess clothing and equip~
ment before he left England, Therefore, he had the

~ following in his possession at the time he was transferred
t0 1lst Bn Medical Section in St, Male, France: 1 foot
locker, 1 bedding roll, 1 duffle bag, 1 barracke bag
and & "Val Pak", which was rolled up in his bedding roll,

When the gshove was dellvered to him in Bourgueil, France,
he secured £ive 10-in.l ration boxes, and packed his ex=
cess clothing, books and toilet articles for mailing home,
* % # g1) packing was done by candle light, and * * #*

he was assisted by a French refugee, All five boxes

were carried to Angers, France, the following morring,

and delivered by himself to the mail clerk in the mail
room of the Service Co, 330th Inf, for mailing te his
brother in New York, N.Y. ‘

#* % # he had no imtention of converting the USA Field
Glasses, M3, to his.omm use, However, * % % he made no
attempt to place them back im Government hands. * * %
he had no kmowledge of towels or maps in question, but .
* % # he often used Eedical Department towels when short
of his own; # % % they could have been included in the
boxes he prepared for mailing, also the maps could
possibly have been used as ®packing® when ge prepared
bexes for mailing, : ‘

- S 9986
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[chuseg?m fully aware of the fact that he signed -
these packages as censorer, and in so doing was, im
fact, meking a certificate to the effect that packsges
coxplied with all existing censorship regulations.

* % % If anything in seid packages violated censorship
or any other regulations, it was due to the fact that
packages were prepared in haste, in candle light, and
not willfully or malicicusly. However, % # % he did
not examine his effects for prohibited items, -

* % ¥ In the five packages in question, * * % only
articles of clothing, toilet articles and books were
~ included” (R23; Pros Exe6)s

Later, accused made a.nother statenent to the hvestigating officer who
prepared a summary-thereof, The investigating officer did not recall

whether he presented: the second summary to accused (R23-24). A pertiom
of the summary follows:

-"[A-ccuaggl] found in the vicimity of the Battalion
Aid Station the US Government Issued Shovel axnd

~ Dispatch Case, * % % they were not purchased,
# % % he was aware of the fact that these items
were government property and that they were included
in one;of his packages" (R243 Proa.Ex.No.'l).

The court took judiclal notice of paregraphs la, 1lb, 3a,
9b(2) end 9e(4), Circular 33, Hq. ETOUSA, dated 21 March 194 (st).

Le Summary Of evidenco for deferses

Accused's comma.ndi.ng medical officer testified that Cir, #33,
Hq ETOUSA, dated 21 Mar 4/ was sent teo all battalion sections and,
after accused Joined, "was read to the entire section", He rated accused
as a "superior® officer and his character as "excellent® (R26)e The ‘-
chaplain testified that accusedts character was Yexcellent® axd that he-

wes "just as deveted to duty as any medical officer we have" (R28), A

captain sald accnsed did am "excellent job™ and his charscter was "very
good" (R29), To the Battalion S=3 accused "appeared to be a person of
excellent chargcter and prior te #* % & his present difficulties % % *
of wmdoubted honesty", According to the battalion commsnder, ed
"performed his duties conscientiocusly and efficiently, # * # hi
character of the best® (R38), Another captaim had found accused to be
"highly efficient and conscienmtious * # % g hard and tireless worker
# # % [@lscharging? his duties in a highly meritoricus memner, * % #

iy
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[Fig/ chamcter and conduct are above reproach # # # it would be a loss
to the army if  # ¥ his services were mo longer required” (R39).

5¢ After his rights were explained to him accused elected to be
sworn and testify, In the main, his testimony was substanitally the -
game as his statements to the investigating officer, It will be set
out here only insofar-as it qualified or supplemented his statements;
Ho entered the army in December 1942, After beling attached to a -
general hospital for nine months, he was sent to Jobn Hopkins, After
eight more months of service in the United States, he came overseas and
ecame to France gbout the middle of July, 1944, Within about ten days
he was transferred to the 83rd Divisicm (R31), He thought the maps
were German maps and does not recall includimg them in the package,
Apparently the towels got thrown im with his clothing, The dispatch
case was lying around and, because of its condition, he thought it of
no value to the army so he used it "more or less as a packing facility®,
The intrenching shovel was one of many lying around, was in Ma pretty
dilapidated state”, so he included it in the packages,as & souvenir
and nothing more, He did not know the bimoculars were in any packsge,
The packing was done by candlelight and primarily by a French refugee
who offered his asslstance. He had intended to turn ever the bimoculars
to the service sergeant but forgot about them (R30-34), He admitted
the items were "regulation G,I, # * # property furnished for the military'
.service” (R32), While he-had never read any censorship regulations, he
put his name in the lower left hand cormer since "sighing ®y name implied
that I censored the package. * # # when I signed my signature, to the
best of my ability with the knowledge I had, I was complying with the
regulations for censbrship" (R34), . :

6. ae. The evidence supports the findings of Charge I.and Speci-
fication, Misappropriation has not the strictly limited application of
larceny or embegzzlement, It is immaterial whether control of the property
was cbtained rightfully or wrongfully, The gist of the offense is kmowingly
and willfully to misappropriate government property furnished or intended -
for the military service therecf (CM 243287, 3 Bull JAG 236), Accused!s
act of mailing these items to his brother was clearly a misapprepriation,
He admitted to the miseppropriatiom of the shovel and dispatch casze,
That he considered them of no valus was 16 excuse, As to the binoculars
and towels, it was withim the province:-of’ the court.not to accept his
‘explanation that they got into the packages inadvertently, The cire
- cumstantial evidence that the items were of the types issued for use in
_the military service, together with accusedfs admissioms, warranted the
inference that they were property of the United States furnished and

intended for military service (mee MCM, 1928, pare130i, Pel185).

be The evidence likewise supports the firdings of Charge II
and specificationss It was proper to take j-udicial notice of Circular

9986
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+ #33, Headquarters ETOUSA, dated 21 March 1944 (see CM ETO 9542, Isenberg),
Paragraph 3¢ thereof provides: "This signature certifies that the officer
has read, understood and complied with military censorship regulations®
(See CM m'o 1872, Sadlon). There was substantlal evidence that the
certification was false and the court could infer that its fa‘bity was

- knowmn to accused. Paragraph 9¢ thereof provides: "The fo].lowing items
will not be included in personal letiers or packages: (4) * * * maps
* % ¥, Fragments of a map were included in two packages,

The two specifications do not comstitute an unreasonsble multi.
plication of charges, The false certification was in and of 1tsel.f an
offense as was the act of including and posting the mape - .

7« a3+ The original specifications and charges were apparently .
redrafted on a separate sheet which was pasted over the originals im such
a manner as to prevent comparison, There was no reinvestigation or re-
execution, When arraigned accused did not object, While the practice
here followed was highly irregular and improper (see CM ETO 5406, Aldinger
accusedts substantial rights were mot injuriously effected (see CII 2294711,
Flovd, 17 B.Re 149 (1943§ CM ETO 5555, .%ﬂ CM ETO 4570, Hawkins;
CM ETO 5155, Carroll; CH ETO 12580

be The charges were origina.lly referred to a gensral courte

martial appointed by paragraph 5, Special Order 22, The court convened

- at Hamolr, Belgium on 5 February 1945, Before arralgnment accused re-
quested and was granted a continuance to secure individual counsel, On
8 February 1945, the charges were referred to a general courtemartial
appointed by paragraph 1, Special order No, 25, as amended by Paragraph
3, Special Order 32, This court convensd at Argenteaun, Belgium, 8 February
1945, and the trial proceedefide movo after accused consented to proceeding
without individual counsel, It was within the power of the appointing
authority to withdraw the charges (MM, 1928, par.5, p.4). Accused con=

- sented to proceeding without individual counsel,

8. The charge sheet shows accused is 34 years eleven months of age
and that he was appointed first lieutenant, Medical Corps, 26 December 1942,
He had no prior aervice.

9+ The cowrt was 1ega11y constituted and had jurisdiction of the
person and offenses,  No errors injuriously affecting the substantial rights
of the accused were committed during the trial, The Board of Review is
of the opimion that the record of trial is legally sufficient to support
the findings of guilty and ‘the, sentence, -

-6-
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10, The ponalty for misappropriation, falae representation, or
violation of standing orders by an officer is such punishment as a

court-martial may direct. .
MM_ Judge Advocate

%{M.‘ (’*%ov»v-w\ __ Judge Advocate

e /.
4/0 Lev s ,/ Judge Advocate

L
Pyl
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: 1st Ind, .

War Department, Branch Office of The guigi ‘ﬁd‘gwa General with the .

* Buropean Theater of Operations, TO: Commanding
General, United Sta'beav Forces, Europeé.n Theater, LPO 887, U, S. Arnv.

" 1.,' In the case of First Lieutenant HARVEY I, GOLDBERG . (0-507151),
Medieal Detachment, 330th Infantry, ettention is invited to the foregoing
holding by the Board of Review that the record of trial is legally suffie
cient to support the f£indings of guilty and the sentence, which holding
is hereby approved, Under the provisions of Article of War 50},

Bow have authority to order execution of the sentence.

2. When coples of the published order are forwarded to this office,
they should be accompanied by the foregolng holding and this indorsememt, -
The £ile mnumber of the record in this office is CM ETO 9986, For con-
venlence of reference, please place that nunber in brackets at. the end -
of the order: (CM ETO 9986) . R

= . . ‘ B go c.
Brigadier Gemeral, United States Lrnw,
Assistant Judge Advocate Genersl,

( sentence ordered executed. GCMO 262, ETO, 10 July 1945).

CovrmmTIALS 9986 |
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Branch 0ffice of The Judge Advocate General

with the
European Theater of Operations
BOARD COF REVIEX NO, 1 ' 18MAY 1945

CM ETO 9987

UNITED STATES . SEINE SECTION, CCRMMUNICATIONS ZONE
: ' EUROFEAN THEATER OF OPERATIONS

Ve . . .
Trial by GCM, convened at.Paris,

France, 30 November 1944+ Sentence:

Dismissal and total forfeitures . :

First Lieutenant CECIL L.
PIPES {0-1285812), 489th
Quartermaster Depof Company

Nt S Sl Nt sl et et

HOIDING by BOARD OF REVIEN NO, 1 .
RITER, BURROW and STEVENS, Judge Advocates

L3

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
“its holding, to the Assistant Judge Advocate General in charge of
the Branch Office of The Judge Advocate Gensral with the European
Theater of Operations.

2s Accused was tried upon tho fqllo'ing Charge and specifica~
tions: ' ' C

CHARGE: Violation of the 96th Article of War.

Specirication 1: In-that First lieutenant Cecil L,
Pipes,  489th Quartermaster Depot Company,
European Theater of Operations, ‘United States
Army, did, at Paris, France on or about 8 Octow
ber 1944, wrongfully, knowingly, and without
proper authority dispose of two (2) sixty (60)
pound cases of butter, value about sixty -
dollars ($60.00), property of the United.States -
and intended for the military service thereof,

. by taking away the sams from Qw177 subsistance
- Warehouse in a civilian car, t.heroby tending to
impede tho war offort.

‘ 9987 -
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-Specification 2: (Motion for finding of not guilty
granted) : SN

Specification'B: (Plea in bar of trial sustained)

Specification 4: In'that * * * d4id, at Paris, France
on or about 15 October 1944, by his bshavior dis-
grace himself as a gentlemen, and acted in a
manner unbecoming an officer and a gentlemen by
attempting and partially succeeding in destroy-
ing a signed statement made voluntarily by him

"to Criminal Investigation Department investi-
gators on a previous occasion and in the presence
of enlisted men attempted to chew up and destroy
part of-the statement before he was obliged to
giw it up. . i

He pleaded not guilty.and was found guilty of the Charge and Speci-
fications 1 and 4 thereunder, The court granted his motion for a
2inding of not guilty of Specification 2°and sustained his plea ig

-bar of trial as to Specification 3, No evidence of previous con-
victions was introduced. He was sentenced to be dismissed the ser-
vice and to forfeit &ll pay and allowances dus or to become dus,
The gpproving authority, the Commanding General, Seine Section, )
Communications Zone, Europsan Theater of Operations, expressed the
opinion that. the sentence, upon conviction of an officer of the
serious offenses against discipline and the, fighting efficiency of
our forces here involved, was grossly inadequate and exhibited a de-
plorable lack of perspective and sense of responsibility, and in its
‘effect constituted a failure by the court.to keep faith with thousands
of loyal and disciplined soldiers who dally pay with their lives the
.obligations of faithful service, but in order that the accused might
not entirely escape pmiahment » approved the sentence and forwarded
ths record of trial for actién under Article of War 48, The confirm=
ing authority, the Commanding General, European Theater of Operations,
declared that the court, in imposing such meager punishment, re-

. flectsd no credit upon its conception of its own responsibility, ap-
proved only so much of the findings of guilty of Specification 1 as -
involved a finding that the accused did at the time and place alleged
wrongfully, knowingly, and without proper authority dispose of two -
60-pound cases of butter, of some value, property of the United States -
and intended for the military service thereof, by taking away sams
from Q-177 Subsistence Warehouse in a civilian car, thereby tending
‘to impede the war effort, confirmed. the sentence notwithstanding its .
inadequacy as punishment for an. officer convicted of such reprehensible

" conduct, and withheld the order directing the execution of the sent.ence '
pursuant to Article of War 50k,

. 3. The ult.imte facts established by prosecution's evidance o
‘a.re as follows: - . ’

GONFIDENTIAT | - 9987
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_ Spec1fication 1: On 8 October 1944 accused was employed
at Quartermaster Depot Q—l77, otherwise known as DP 177, situate
in Paris, France, At approximately 9:30 pm on said date, he drove
a French civilian automobile to a platform or ramp which projected
before a wide door of sald warehouse, Lieutenant Herbert J. Fox
of 489th Quartermaster Company was on duty at the warehouse at, that
tims, When accused stopped the automobile,:Lieuntenant Fox left the
warehouse, went to the automobile and conversed with accused, A
few minutes later, Lieutenant Fox re-entered the wsrehouse and placed
two boxes of butter, each weighing 60 pounds on a hand truck, As
he pushed the loaded truck toward the open door, the automobile was
" started alowly and was driven away from the door (R19,23-25),

Accused in a pre-trial, voluntary written statement dated
13 October 1944 (R30,31; Pros.Ex.l) declared:

®On the night of 8 October 1944, we had a double shift
due to a labor shortages Lt, Fox and I were in charge
that night. Ordinarily there is only one officer in
charge of the detail of each shift.

If I had gotten to the hotel, where we are bllleted,
_ in time, I would have gone to work in a government '
vehicle, I got to the hotel late so I drove a civilian
car that belongs to a friend, I drove this car to work.
I had taken this car to go to the other warehouses for
a check-upe

I returned to Subsistence Warehouse around 2130 hours,
When I drove up to the warehouse, I asked Lt, Fox for
same butter telling him I was going to give it away,.

I did not get out of the car., I do not know who put
the butter in-my car, but I do know that 2 = 60 pound
cases of butter was placed in the back-seat of the car,
I did not sell the butter. I gave it to a friend of
mine, I do know that my friend did not sell the butter,

I have not taken any other merchandise from the ware-
house, I have never sold any governmeri property®,

, Specification 4¢ Agents Harvey Hillman and Henry Brewer, both
of Third Criminal Investigation Section, Paris, France, obtained from
accused his written statement (Pros.Ex.1) on 13 October (R29). On 14
October the agents received certain additional .information as to =
accused!s activities with respect to Government property, and on the
following day, 15 October, they went to Casserne Mortier where ac-
cused was confined., He was interviewed by the agents in a smll room
adjoining the guard room. The agents sought an additional statement
from him, He expressed the desire to read his former statement _ _

: -3 ) | f_9987
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"because he did not want to implicate Lieutenant Fox" (R30,34).
Hillman read the statement to him, but he refused to.talk further
with respect to the affair. He was then excused and Hillman and
Brewer returned to the guard rooms A few minutes later, accused
appeared and stated he desired to speak with Hillman privately,
Hillman and accused returned to the small room, The latter asked
Hillman to sit beside him on a cot, but the agent refused and sat
on & bench, Accused asked to read his statement, Hillman pro-
duced it and again proceeded to read it to accused, -When he, com=

- menced to read the second page accused arose from the cot and

'~ grabbed the page from Hillman's hands., He tore the page in two
parts and also tore the bottom part of the page into several pieces,
The fragment which contained his signature he placed in his mouth,
Hillman called Brewer, and accused was taken into the guard room
where the mutilated parts of the second page were obtained from him
by the agents, Only the blank part of the page was destroyed, The
agents reconstructed and restored the second page of the statement
and it formed. part of the exhibit when introduced in evidence (R30,
'~33,34). It appears to be torn and mutilated, and the piece bearing
accused's signature evidences. the fact that it had been exposed to
moisture, : :

Lo Accused, after explanation of his rights, elected to be
sworn as & witness on his own behalf, He testified-that he served
in the regular army as an enlisted man from May 1933 to May 1935.

He enlisted in the National Guard of Ohio in Jamuary 1940 and was
inducted into Federal Service in October 1940. He i3 a graduate
of the Officer Candidate School at Fort Benning, Georgia, where he
was commissioned as an infantry officer, He served after his gradu-
ation with the staff of the Chemical Warfare School at Edgewood,
Maryland, He arrived in France about 18 July 194k, joined the 48%th
Quartermaster Depot Company in August 1944 and was sent to Quarter—
master Depot Q=177 (R37,Bg§. . .-

: With respect to the butter transaction he asserted that a
few days prior to 8 October, he met a certain lieutenant at the ware-.
house who complained that in his ration shipment canned meat had been
substituted for fresh meat. Accused explained to him that such sub=
- stitution was necessary because of shortage of fresh meat. On the
evening of 8 October this same lieutenant telephoned accused (who
was on duty at the depot) and refreshed his memory of the conversa- C
tion of the previous occasion, The lieutenant then asserted that he |
had been issued two boxes of preserved butter and he desired two -
‘boxes of fresh butter, The accused finally agreed to effect an ex-
change of fresh butter for the preserved butter and inquired of the
lieutenant: "Could you come over to the warehouse and get the butter?®
The lieutenant claimed lack of transportation (R38,39)e Finally = .
accused informed the lieutenant that he would bring the butter to
the lieutenantt!s bivouac (R39) which was located a distance from the
depot requiring 20 or 25 minutes of motor travel. About 30 minutes
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later, accused searched for the Government truck in which to haul
the butter, but could not find it. He finally decided to take the
butter to the lieutenant in a civilian car in which he (accused)
had driven to work that evening. He asked Lieutenant Fox for two
boxes of fresh butter and the latter secured it frofh the warehouse
stock, placed it on a hand truck and brought it outside of the
warehouse, It was placed in the civilian automobile and accused
took it to the lieutenant who was at his bivouac in a pyramlidal tent.
Accused exchanged the two boxes of fresh butter for two boxes of
preserved butter (R46). He did not know the lieutenant's name al-
though he had seen him three or fow times at the warehouse on pre-
vious occasions (RLL).

"That is the truth of the butter, I gave it o

“this lieutenant. I exchanged the two cases of

fresh butter for two cases of preserved buttet

and brought it back to the warehouse and had it
placed ingide * * ## (RL1), '

Subaequently, accused attempted to locate. the lieutenant!s bivouac .
for the investigating officer, but was wnsuccessful. He had pre- '
pared a written memorandum of the routes from thei.depot to the bivouac
from oral instructions received by him from the lieutenant over the
telephone, but he had lost its The trip was mde in darkness and -

it was over 30 days after 8 October when he dtempted to discover

the lieutenant's bivouac (R43). He never learned the identity of

the lieutenant's organization (RA&). ’

When he gave the statement (Pros.Ex.l) to Agents Hillman and

Brewer, he was very nervous, It contained an untruth which he de-
sired to correct, viz. that he had given the butter to a friend,
When the agents called on him on the night of 15 October at Casserns
Mortier, he expressed to them the desire to see the statement. His
request was refused but the statement was read to him, He stated to
them he wanted to change 1t, but they refused to allow him to do it,
After Hillman and Brewer departed, he believed that Hillman would
grant his request if he spoke to him alone, He said to Hillman:
"Let!s read those statements over", When the agent held the state=
ment in his hand, accused reached and took the 'second sheet and sald
to Hillman: _ )
"Listen, this statement here is the one I object to;
~.1t'8 not true. The other statement is right, but

this one is not true, especially this one particular '~

part - = it's not true, Lieutenant Fox did not know

the full story until my return to the warehouse ¥ ¥ ®

I don't want to implicate him, and I won't have my -

name to this statement® (R41),

+ Accused thereupon tors his signature from the second sheet ‘of the

'”_'i \\]
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the statement (R41). Accused further testified:

"I did not destroy the statement., However, I did
tedar my signature off there. I did that on an
impulse and admit doing ite % % ¥ I had the small
bits of paper that I had torn my signature into
small bits; I had them in my hand crumpled up. :
# % # As I went out to the hall, where there is N
- & small corridor and ®* % #* it has no ceiling or
- roof over it * % % I threw * # # some of the bits
of paper out in this places I don't recall put~
ting bits of paper in my mouth and chewing them, -
% %.% T threw these bits of paper out into the
corridor and I do know on that particular date
it was raining which could account for the fact -
that the Paper was wet when they picked it up" (R42).

5 The papers accompanying the record of trial show that the
original charge sheet, upon which the investigation under the 70th
Article of War was based, cormtained two charges. Charge I was laid
under the 94th Artiéle of War and its Spscification alleged the™.
wrongful disposition of two boxes of butter. Charge II contained ,
three specifications, each of which alleged the wrongful disposition
of Government gasoline on three separate occasions. Evidently as
a result of the investigating officer?s recommendations, the charge
shest was subsequently altered by pasting over the original charges
a sheet of papsr upon which were typewritten the charges that. were
referrsd to trial. Specification 4 was added after ths investigation
and was not on the original charge sheet when verifieds On the margin
of the paper bearing the new charges are undecipherable initials, but
it is obvious that they are not those of First Lieutenant Lester B, -
Lipicdind who verified the original charges. The recitals of the affi-
davit described the original vharges, but were not. changed t.o refer
to ths amended charges. p _

- The alteration of tho ctnrgo sheset by pasting a sheet of
~ paper over the original charges so that sams are obscured is not
_.the propsr method to amend the charges (Military dustice Circular .
¥Noe 1, BOTJAG with ETOUSA, 16 April 1945, sec.lI, par.3; Military
Justice Circular No. 5, BOTJAG with ETOUSA, L Oct.1943, pare3)e
Specificatlon 4 alleges an of fense which was revealed during the -
course of the lnvestigation, It was added when the other speci=~
fications were rewritten and rearranged, There is no evidence that
. the amended charge sheet was submitted to the accuser for his re-
© verification or to ‘afford him opportunity to withdraw as accuser.
-.Thea'éonsequence is that Specification 4 was never verified and was
rererred to trial in that condition. :

-6.-
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The foregoing facts reveal pre-~trial practices which have
been repeatedly disapproved by the Assistant Judge Advocate Genersal
in charge of the Branch Office of The Judge Advocate General with
the European Theater of Operations and the Board of Review in his
office, .Under the construction and interpretation which has been
placed upon the 70th Article of War, the saild irregularities do not
affect either the Em-isdiction of the court or the substantial .
rights of accused (CM ETO 4570, Hawkins; CM ETO 5155, Carroll and
D'Elia; CM ETO 6694, Warnock)s Nevertheless, they are subject to
criticism. The Board of Review again expresses its disapprobation .
of such p:'actices which viclate the spirit of the 70th.Article of War.

S 6. Specification 1 alleges that accused did, without proper
authority

"dispose of two (2) sixty pound cases of butter,
value about sixty dollars (§60,00) property of
the United States amd intended for the military
service thereof, by taking same away from Q=177
subsistance Warehouse in a civilian car, thereby
tending to impede the war effortt,

It will be assumed that the above specification, although
faulty, states facts constituting an offense under the 96th Article
of War of wrongful and unauthorized disposition of Government property -
intended for, adapted to, or suitable for use by the armed forces of
the United States under circumstances which constitute an inter- -
ference with or obstruction of the war effort within the princlple
announced in CM ET0 8234, Yo et al; CM ETO 8236, Fleming, et al;
and Ci ETO 8599, Hart, et al, There is, however, a total absence cf
proof in this case of those highly necessary and relevant .facts and
circumstances which would show that accused "impeded the war effort®,
Judicial notice cannot be taken of such facts; they must be rroved .
&8 any other facts, Consequently, the offense involving greater
. culpability and moral turpitude than the offenses denounced by Congress
in the 84th and 94th Articles of War, was not proved and the record
is legally insufficient to support the finding of accused's guilt of
such offense (CU ETO 6226, glx CM ETO 7506 Hardin; CM ETO 7609,
_ Reed and Pawinski). ,

However s the Specification does charge an cfrense under the
ninth paragraph of the 94th Article of War, an offense of lesser
degree than the one assumedly alleged., The gravamen of the lesser
crime is the sale or disposition, wrongfully and knowingly, of
Government property furnished or intended for the military service.
The value of the property is not an element of the offense, The
propriety of laying the charge under the 96th Article of War is there-
fore an immaterial consideration (CM ETO 5539, Hufendick; CM ETO
6268, Maddox). The evidence, including accused’'s admissions both
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* in open court and in his pre-trial extrajudicial statement, fully
prove the offense under the 94th Article of War, In view of tlhe
fact that the canfirmed sentence does not include confinement at
hard labor, it is not necessary here to consider the question of
punishment for the offense proved. )

T« The allegations of Specification /4 are awkward and reveal
confused thinking on the part of the pleader. Although laying the
Specification under the 96th Article of War, he used language which

is a paraphrase of a portion of the 95th Article of War:

. ndid * x * disgrace himself as a gentleman, and
acted in a mammer unbecoming an officer and a
gentleman',

Further, the Specification does not contain the specific declaratior
that accused's conduct was "felonious", or "wrongful" or "illegal®
or "unlawful® (CM 113535 (1918), CM 130811 (1919), Dig. Ops. JAG,
1912-30, sec.1559, p.771)s Considering the Spocif:ication as a whole
however, the Board of Review believes that it.alleges wrongful cone
duct by accused, It is inconceivable that the attempted destruction
of his previous statement could be other than a wrongful act. Under
no circumstances is a suspected person entitled to destroy or ate
tempt to destroy a statement given by him in an suthorized investie-
gation of a case, The branding of his conduct as "wrongful® or .
"unlawful® would add nothing either to ths quality or quantity of
*his acts, Facts are therefore alleged constituting an indigenous
offense under the 96th Article of War, involving conduct of a nature
prejudicial to good order and military discipline. The portion of
_ the Specification quoted above may be disregarded as surplusage

(cM ETO 6694, Warnock, and authorities therein cited)s. The evidence
without dispute establishes accused's guilt of the offense charged.
His conduct was a form of obstruction of the processes of justice
(Cf: cM 240753, Shapiro (1943); 26 BeR. 107).

8¢ The charge sheet shows that accwed is 36 years three months
of age, He entered upon extended a.ctive -duty 20 June 1942, No prior
service is shown, .

9+ The court was legally constituted and had jurisdiction of
the person and of fenses, No errors affecting the substantial rights
of accused were committed during the trial. The Board of Review is- -
of the opinion that the record of trial is legally sufficient to
support so much of the findings of gullty of Specification 1 as in-
volves a finding that accused did at the time and place alleged
wrongfully, knowingly and without proper asuthority dispose of two
60-pound cases of butter, property of the United States, intended far
the military service thereof, in violation of the G4th Article of War,
legally sufficient to support the findings of guilty of Spesification &
and of the Charge, and legally sufficient to support the sentence,

998
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10. A sentence of dismissal and total forfeitures is authorw

ized upon conviction of an orficer of offenses in violation of

Articles of War 94 and 96, ,
| %“ﬁ Jndge Advbcato ‘

CONFIDENTIAL -

Judge A:"lmute.

Judge Advocate. '
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A War Department, Bra.noh Office of The Judgs Advocate General with the
European Theater of Operations, . -1 8MAY 1945 ~ T0: Come 7
manding General;. European__‘l‘heater of Operations, APO 887, U. S. Army.

'

1. In the case of First Lieutenant CECIL L. PIFES (0-1285812),
489th Quartermaster Depot Company, attention is invited to the fore-
going holding of the Board of Review that the record of trial is
legally sufficient to 'support eo much of the findings of guilty of
Specification 1 as inwolves a finding that accussd did at the time
and place alleged willfully, knowingly and without propsr authority .
dispose of two 60=pound cases of butter, property of the United - -

 States, intended for the military service thereof, in violation of
the 94th Article of War, legally sufficient to support the findings
~of gullty of Specification 4 and of the Charge, and legally suffie
cient to support the sentence, which holding is hereby approved, '
. Under the provisions of Article of war-5o§, you now have authority
to order execution of the sentence. e “, .

- 2e “:When copiea of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file mumber of the record in this office is CM ETO
9987, .For, convenience of reference, pleass place that nnmber in’

. brackets a7 Qt the order: (GM ETO 9987)'0\1 ’

neral , United States Arnmy, /
Judge Advocate Gensrale

S TS [z |

Fi.ndlnga vacated in part in accardance with mccomendation of The Assistant
~Judge Advooy,ta Qeneral, Senbenco ordered executed, GCMO 186, Em, 28 May 1945).
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Branch Office of The Judge Advocate .General

with the
European Theater of Operations
_ APO 887
BOARD or REVIEW NO. 2 . 9#6[
NIP 62

CM ETO 9988

-iU NITED STATES SIXTH ARMY GROUP

;

V. ) ' Trial by GCM, convened at Nice,
o o . ) France, 18 January 1945,
First Lieutenant JACOB D. )
STOUT (0-1171379), 937th )

Fleld' Artillery Battglion )

Sentences Dismissal.-

-

' HOLDING by BOARD OF REVIEW NO. 2
- VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

T l?\\The record of trial in the case of the officer
named above-has been examined by the Board of Review and
the Board submits this, its holding, to the Assistant

- JudgeAdvocate General in charge of the Branch 0ffice of

.. The Judge Advocate General with the European Theater of

”Operations.

- © 2. Accused was tried upon the following Charge and
Specification: ‘

CHARGE° Violation of the 95th Article of War.

, Specification. In,that First Lieutenant
Jacob B. Stout, 937th Field Artillery .
Battalion, did, at Coleman, Texas, on
or about 20 July 1943, wrongfully and -
unlawfully marry Second Lleutenant
Hermina M, Brazauskas£ Army Nurse Corps,

the said Lieutenant Stout then having a "

living wife, to wit, Angeline Alessi

Stout. ’
CONFIDENTIAL 9988
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—a

He pleaded not guilty to, and was found guilty of, the
-Charge and Specification. No evidence of previous con-
‘victions was ihtroduced. He was sentenced to be dis-
missed the service. All members of the court signed a
recommendation that "in view of the hitherto excellent |
combat record of accused, the sentence be suspended, sub-
Ject to periodic review by the reviewing authority". The
reviewlng authority, the Commanding General, Sixth Army
Group, approved the sentence and forwarded the record

of trial for action under Article of War 48. The con-
firming authority, the Commanding General, European.
Theater of Operations, confirmed the sentence and with-
held the order directing execution of the sentence pur-
suant to Article of War 50%. ‘ _

© 3 The evidence presented by the prosecution con-
sisted entirely of copies of writings introduced by way
of stipulation that they be "accepted in evidence",:the
accused in each instance affirmatively waiving all objec- -
tion which he might have "under the law of evidende to the,
introduction of this exhibit as evidence". The prosecu-~’
‘tion evidence may be summarized as followst Co

Copy of "War Department Pay and Allowance ... -
Account", (commonly known as "Officers. .
Pay Voucher") for December 1944 including

the certificate of the accused to the

effect that Angeline I, Stout was his

“lawful wife" R6; Pros.BEx.1),

Copy of an “Application for National Ser-'
vice Life Insurance" signed at Camp Bowile,
Texas, by accused showing "Angeline I. :
Stout, wife™ as his desize principal bene-
ficiary (Ré; Pros.BEx.2).” L

Copy of WD form 66-1 1ndicat1ng that ac- ’
cused was married (Ré Pros.Ex.3). :

Copy of a "Report of Investigation Con—

cerning Marital Status of First Lieutenant,
‘Jacob D.. Stout" including: : o

-2 -
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(a) Copy of a complaint by Hermina M,
Brazauskas Stout (Plzintiff) vs. Jacob
D. Stout (Defendant) in the District
Court of the Seventh Judicial District
of the State of New Lexico, County of
Socorro, wherein the plaintiff alleged
that a marriage license was issued on
20 July 1943 by the Clerk of Coleman

" County, Texas, and pursuant thereto she
and defendant went through a marriage-
ceremony on that same day hefore a
Justice of the Peace, Precinct No., 1,
Coleman Countys; further that defendant
had another wife then living and plain-
tiff therefore prayed for a decree de-
claring her marriage null and void (R7;

- Pros.Ex.4). ‘

- (b) Copy of "questionaire" dated 27 August
1944 in which accused stated that he married
Angeline Alessi 12 September 1941 and al-
thcugh never divorced he married Hermina
Brazauskas 20 July 1943 (R73 Pros. Ex.4).

4, For the defense, accused's battalion commander
testified that accused was assigned as reconnaissance -
officer to one of the batteries, that he had been with
the battalion over two years of which nearly 18 months
were spent in‘combat, that accused had always been a
perfect officer and gentleman, exerted a very good in-
fluence on the men and was the best officer in the or-
ganization, the witness having implicit faith -in nils

judgment (R7,8).

After his rights as a witness were incompletely
(see below) explained to him the accused elected to take
the stand in his own behalf and testified substantially

as follows: ‘

) He entered the service 19 June 1940, recelved
his basiec training and later graduated from the Officer
Candidate S€hool of Fort Sill, Oklahoma .(R9). He met
Lieutenant Brazauskas, a nurse, at a birthday party given
.by the nurses about September 1942 and married her about
eight months later. In the meantime he told her that

he was already married (R10) and he tried to end their

- : 99883
CONFIVERTIAL | R
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association but she would come to his “organization and
make herself conspicuous so I had to see her" (R1l).
"I didn't want to be talked about" (R12)., He gave her
flowers and he gave her a ring which "she wanted to show
her friends" (R13). He was intimate with her only once,
about three nights after he met her (R13). As soon as
he realized she was becoming serious he told her he was
married and did not want to become attached to her. This
was about two weeks after their first meeting (R10). He
was stationed at Camp Bowle, Texas, at the time (R10).
'His lawful wife, and later their child, 'lived in the :
vicinity of the camp (R10,12), He lived with her except
- the four nights a week he was required to remain in camp

(R10,14). The nurse was acquainted with his wife (R10)
and twlice she visited his home. His wife was aware of
. the affair and knew he married the nurse (R13).- He and’
the nurse were invited to a party which they attended on
19 July,1943 (R10). They had too much to drink (R1l). .
They arrived back in-‘camp about 0330 on 20 July. He
went on duty on 20 July at about 0700 (R10,12) and that
afternoon.about 1330 he met the nurse. She wanted to go
for a ride and they drove to Coleman, Texas% about 20

e miles from camp (R10,12), At Coleman they "got a license

for marriagé and got married. This took about twenty 5
minutes" (R10). They then returned to camp. He was 21 -
-at the time. He never lived with the nurse (Rl12). BHe
. 'd1d not remember enough to know whether they were sober
" . at the time of the marriage ceremony (R13). The whole

“thing was done on sudden impulse.(R10,13,14).  The nurse
was not pregnant, never pretended she was and never said
it was necessary to marry her (R13). The next morning
"they talked over the phone. about the "crazy thing" they -
- 'had done and about having the marriage annulled, "but - .
. she was leaving and she' couldn't do anything about it®, .-
'~ His unit was alerted shortly thereafter (R1l)., .-

Y _ :

.. - 5. Bigamy consists in willfully and knowingly con-
tracting a second marriage when the contracting party
knows the first marriage.is still subsisting (CM ETO

- 3456, Neff). ‘ , . ' - : : u

== o R S

.. ®Bigamy has long been recognized as‘an =

- 7" offense under the'‘95th and 96th Articles

.. . of War * * * (CM 245278, III Bull,JAG e

- 1503 CM ETO 1729, Reynolds). The elements , . = .-
of the offense may be outlineds:. - 9 8

CONFDENTAL -
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(1) A valid marriage entered into
by accused prior to and undissolved at
the time of the second marriage.

(2) Survival of the first spouse to
the knowledge of accused. * .

(3) His subsequent marriage to a
different spouse" (CM ETO 3456, Neff).

o -It is obvious that adequate and uncontradicted
evidence was presented in proof of .each element of bigamy
and the court's findings of guilty of the Specification is

- therefore supported by evidence legally sufficient, 1Its
conclusion that the behavior described in the Specification
constituted conduct unbecoming an officer and a gentleman is
likewise supported by competent substantial evidence and sus-
tained by the precedents. Apparently this act was committed ..
not as a deliberately planned offense to good morals and '
decent standards, but it resulted from sudden irrational
impulse or suggestion which would normally have been resisted.
Apparently the offense recelved no publicity until about a
year and a half after its commission, In the meantime the
accused has beeh actively engaged in combat for a long
period-and is described as ore of the best officers in-

his battalion, (It should be noted here that so far as’

the recorded evidence goes, this case could not have been
proved without the full cooperation volunteered by the

- accused and through his counsel). Presumably these consi-
derations moved the court to make its recommendation for
suspension of the sentance., That matter has already re-
ceived the consideration of the staff judge advocates who
reviewed this case in the Headquarters European Theater

of Operations and at Sixth Army Group. In each instance

the Commanding General concerned has rejected 'the recommen-.
dation. Their judgment must be respected for the matter -
‘is beyond the scope and function of a Board of Review.

: In explaining to the accused his rights as a
witness the law member advised him, without further ex-
planation, that if he elected to ftestify under oath you .
may be cross-examined by the Trial Judge Advocate and the
court on any and only on any matter which is brought R
forward in your direct testimony" (R9). This explanation - .-
was, of course, inadequate for "when the accused testifies

in denial or explanation of any offense charged or any .

fact tending to prove his guilt of that offense, even-

though it has not been the subject of direct testimony,

it is properly the subject of cross-examination" (CM‘liS%ﬁSE
: ‘ GONHSDLNTIAL : A
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122259, , 122271, Dig. Op. JAG, 1912-40, sec.395(34),p.223).
Also, any fact "relevant to his credibility Ss a3w1%§e333
1s properly the subject of cross-examination" (MCM, 1928,
par.121b, p.1l27). However, there is little possibility
that accused was misled to any extent by this incomplete
explanation of his rights for he was an officer with pro-
fessional education and experience knowing or capable of -
discovering his rights; no questions designed to test his
credibility were asked of him, the scope of cross-examina-
tion was not unusually broad, and fihally, it may be pre-
sumed that the defense counsel performed his duty in ex-
plaining to accused his rights as a witness (CM ETO 139,
McDaniels; CM ETO 531, McLurkin; CM ETQ 1786, Hambright;

CM ETO 81&4, Brunner.

The fact that the lawful wife of accused is some=-

» times referred to in the evidence as Angeline I and at other
times as Angeline Alessi is not regarded as a matter of
material consequence. Other circumstances clearly indicate
that each name refers to the same person, ‘ .

6. The charge sheet shows that accused is 23 years
of age, that, without prior service, he was inducted 15
October 1940 and discharged 7 October 1942 to accept ap-
pointment as second lieutenant., He was appointed second
lieutenant, Army of the United States, on © October 1942,

. The court was legally constituted and had juris-
diction of the person and offense. No errors injurlously
affecting the substantial rights of accused were committed
- during the trial. The Board of Review is of the opinion
that the record of trial is legally sufficie¢nt to support
the findings of gullty and the sentence. , : o

\

‘8. A senténce of disﬁiséaljfﬁdm fhe service 1is manda-
tory upon conviction of conduct unbecoming an officer and
a gentleman in violation of Article of War 95,.

W Judge Advocate
%M Judge Advocate
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War Department, Branch Office of The Judge efggﬁﬂFﬁyEFneral
with the European Theater of Operations.
TO: Commanding General, European Theater of Operations,

APO 887, U. S. Army.

1, In the case of First Lieutenant JACOB D. STQUT
(0-1171379), 937th Field Artillery Battallon, attention
is invited to the foregoing holding by the Board of Review
that the record of trial is legally sufficient to support
the findings of guilty and the sentence, which holding
‘is hereby approved., Under the provisions of Article of
War 504, you now have authority to order execution < the

sentence,

. 2. ithen copies of the published- order are forwarded
to this office, they should be accompanied by the fore-
going holding and this indorsement., The file number of
the record in this office is CM ETO 9988. For convenience
of reference, please place that number in brackets at the

end of the order: (CM ETO 9988).

Wy ttcey

‘ Y/ £ c. uaEIL
Brigadier Generdl,lkﬁxed:ﬁaxea Army,
Assistant Judge Advocate General,

( Sentence ordered executed. GCMO 257, ETO, 10 July 1945).

- 9988
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Branch Office of The Judge Advocate General

with the :
European Theater of Operations
APO 887
!
BOARD OF REVIEW NO, 1 26 MAY 1045

CM ETO 9989

UNITED STATES " 12TH ARMORED DIVISION

1Tria1 by GCM, convened at Chateau
Salins, France, 17 February 1945,
Sentence: Dismissal, total for-
feltures and confinement at hard -
-labor for life. Eastern Branch, °
United States Disciplinary”
Barracks, Greenhaven, New York,

V.

Second Lieutenant GINO A,
FORCHIELLI (0-1314736),
Company C, 56th Armored
Infantry Battalion

- HOLDING by BOARD OF REVIEW NO. 1 .
RITER, BURROW and STEVENS, Judge Advocates

-1l. .The record of trial in the case of the officer
named above has been examined by the Board of Review and .
. the Board submits this, its holding, to the Assistant Judge
Advocate General in charge of tThe Branch Office of The Judge
Advocate General with the«European Theater of Operations. :

2 Accused was tried upon- the following Charge and
Specification: '

CHARGE: Violation of the 75th Article of War,
Specification. In that Second Lieutenant
Gino A, Forchielli, Company "C%, 56th
- Armored Infantry Battalion, being
« . present with his company while 1t was
. - engaged with the enemy, did at Herrlishein, .
- France, at or about 0100, 10 January 1945,
: shamefully abandon the said company ahd
" did seek safety in the rear, .

-1=- o o -»}
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He pleaded not guilty and, two-thirds of the members of
the court present at the time the vote was taken concurring,
was found guilty of the Charge and Specification. No evi-
- dence of previous convictions was introduced. ' Three- ‘
. fourths of the members of the court present at the time.
the vote was taken concurring, he was sentenced to. forfeit
all pdy and allowances due or to become due; to be dis~ _
missed.from the service and to be confined at hard labor
.for the term of his natural life. The reviewing authority,
the Commanding General, 12th Armored Division, approved
the sentence and forwarded the record of trial for action.
under Article of War 48, The confirming authority, .the
Commanding General, European-Theater of Opefat10ns, con=~ . .
firmed the sentence, designated the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the .-
place of confinement, and wi%hheld the order directing exe-
-.cution of the sentence pursuant to Article of War 50%, - -

. 3. The prosecution's evidence, which wéé uhdispﬁted,-
was in materlal substance as follows: . L : ,

i Some time around the end of 1944 (R44) accused .
"became platoon leader of the third platoon, Company C,
_56th Armored Infantry Battalion, which command he held
‘at all ‘times material herein (R6-7). On the morning of
—9-January~1945, the battalion launched an attack from Rohr-
willer, Germany, southward.upon the town of Herrlisheim
-(R7-8,21,27-28; Def .Ex.A). Companies A and B led the
attack, At about 1230 hours, Company C, commanded by First
Lieutenant John E. Trusley, followed with the mission of
"mopping up" and reached the town at about 1400 hours.
Company A proceeded to take the right (west) side of the
town but Company B sustained so many casualties that the
.commander of Company C was ordered to assume its mission )
and take the left (east) side., Thereupon the third platoon,
commanded by accused, and the first platoon started to move
west across a north-south canal, The third platoon, en-
countering heavy opposition from the enemy on the left .
flank (RS?, took about one-fourth of the town (R28)
building by building (R8). The attack continued until ="
dusk, at which time Lieutenant Trusley ordered those of
his elements still on the east side of the canal in the
four houses they had taken there, to move to the west side .
'so that the entire company might form a defensive position .
- there for the night (R9,21,28). The positions were generally
‘as follows: Company A was on the right of the first platoon
"and the third platoon was about 125 yards to the left of ‘

| P o
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~ the first (R7,9-10,21-22,24,27,29,32,36; Pros.Ex.A)s The

., second platoon was stationed around the command post of
Company C about 100 yards left and north of the third -

.-platoon's position (R9,15,20,22,32;Pros.Ex.A)., The areas

" between platoons were relatively open without protective

~~ cover from the intermittent and varied enemy fire which

was being received (R15-16,22-24 ;6)! The platoons rendered
each other mutual support (R3454é o« Lieutenant Trusley .
showed accused the houses which his platoon was to occupy

- and acquainted him with his mission (R13), which was to Co
" maintain contact between the units and hoid»the‘ground taken
by continuing to occupy the houses (R54,66). o o

B Accused's plét@on consisted of two riflé“squads;
a machine gun squad and a mortar squad (R46-47).  One house

*  and a barn to its rear were occupied jointly by one rifle

squad and the machine gun squad, consisting of about 16 men, -
. under the command of Staff Sergeant Daniel Urbaniak (R38,473.
Accused occupied an adjoining house to the east with the mortar

squad and two or three members of the other rifle squad, ~ .

- elight or nine in all, including Technical Sergeant: Sherman -.
L, Adams, the platoon sergeant (R%7,47,48);‘ A barn also
adjoined accused's house (R45).. The two sections of the

platoon made an "all aramand defense™ (R26,38). All platoon -

leaders, including accused, made a. reconnaissance of the

company area (R10,21,30), and he reported to the company .

commander about dark that his platoon was in position,

that he had contact with elements on both sides and that @

he was not having too much trouble ;n-spite of receiving

some artillery fire (R10). .
 From about 2200 hours until just before dawn’ there

was heavy intermittent enemy infiltration into the company's
position accompanied by'enemy -small arms,  bazooka, tank- and-
artillery fire and hand grenades (R10,22-23,25-26,30,37). . .
Several buildings were set on fire (R25,33-34,38), the -
. company command post was shelled (R14); and Urbanlak?’s .
barn was struck by bazooka fire (R38,39). Small arms and

" bazooka fire and grenades, but no artillery, were received -
" -in accused's building (R39,50), ‘but the Germans did not’

rush the building (R53), and there were no casualties therein
" (R50,65). The radio in the company command post was "knocked
out", terminating communication with the platoons (R10).and .
Germens attempted to "rush" the command post door, using
hand grenades (R14). Urbaniek's men exchanged fire with
. groups of Germans who approached thelir door three times

but did not enter, and the grouvp sustalned no casualties

a3a . |
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‘until the following day (R39-40,43). Communication by runner
~between the platoons and between them and the command post ‘was
highly impracticable because of the infiltration and enemy
fire (R25,33). Moreover,-the men were frightened and "trigger
happy" and there was danger that they would fire indiscriminately.

at any one (R26,33).

L Some time before midnight, Urbaniak saw a group of
- men leaving the house occupied by.the first platoon (R43).

Adams (platoon sergeant of the third platoon§ testified that
around midnight they aroused all the men in their building
- (R48). After some discussion, in which accused participated,

it was agreed that in view of the insecure nature of their -
building it would be advisable.to join the remainder of the
platoon in order to strengthen their force (R51,53-56,60,65).
. Accordingly, all members of accused's group 1ef% the house .
and proceeded ‘to the barn at the rear (R48,60-61)., Adams -
then left the group for the purpose of establishing cmtact = =
with the company command post if possible. The machine gun
fire which he heard from Urbaniak's house ceased and he
doubted if any one was left there (R52,56)., He called three.
. times in the direction of Urbaniak's barn loud enough in his
.ppinion to be heard by. anyone there, but received no response
(R51) and So reported to accused and his group (R56). There=
after accused and all members of his group left the barn and
when Adams informed him that contact with the' company comména
post was impossible, proceeded with Adams across a field to.
the creek or canal 1349-50,52 553 Pros.Ex.A). Accused pre-
ceded his group, which -a:cheé in squad column, by 15 to 20
~ yards. As they apprpached a foot bridge across the canal-

they heard Captain Elmer F, Bright, S-2 of the battalion,
calling and crossed the bridge to meet him (R50,56-58). ' .
‘Accusged spoke incoherently to Captain Bright and stated -

that his company was in town, that the Germans were counter-
attacking him, that he did not know the locatlon of the com- -
pany because he was unable to contact it, that he did not '
think there was much of it left, and that he took the only -
available means of withdrawal by walking out the back door _
toward the canal. Captain Bright suggested that they proceed . -
~ with him to the battalion command post, which:they did (R572=-58)."
~Within a half hour Colonel Ingram, the battalion commander,
directed’accused to prepare to return to Herrlisheim with

light tanks in order to help evacuate casualties. He was

ready and willing to accompany the mission, but stated that
" his men were not in condition to go. The order was,. changed,
bowever, and he did not return to the town until the following
day. at about 1600 hours (R11,19-20,26-27,58-59,67-69). )

. - 4 = ) ~e
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On the morning of 10 January accused's assigned
building in Herrlisheim was vacant, and of the third platoon -

only Urbaniakt's rifle squad and the machine gun squad were
still in position (Rl9,3l 40-41 47). - _

" 4, The following evidence, in substance, was introduced )

',for the defense: R ,s,_,uﬁ_s

O

‘When the- house occnpied by some 20 members of the

Yufirst platoon, Company C, caught on fire as a result of enemy
‘ action, they moved to another house which was subsequently ‘

also set on fire. Thereupon they left the house, .under fire,

h:and proceeded to the canal where they met accused in about
1% minutes (R?l-73). , . .

e On the evening in question, accused grabbed the anto- .

‘;lmatic weapon of one of a group: of -three German prisoners and,
,;,arter a struggle, succeeded in disarming him ﬁ75).' S

It was duly stipulated that . the present commander'

"of Company C would testify that accused was aniable officer

-.in his command and that as a'restilt of:his. previots -combat
_jaction witness recommended him for a battlefield promotion
_?to first liehtenant (385). _ AR BRI

" After an explanation of his rights aécused elected

‘fto take the stand as a witness in his own behalf (R75), His'

' testimony was in substantial accord with ‘the prosecution's

evidence concerning the tactical situation and events of the”‘

/.night of 9-10 January 1945, He testified additionally in

‘substance as follows: He assumed command of the third

platoon around 27 December 1944. He and his men were en-.

-gaged in the action in question for about four days prior
to that night (R86), and were under continuous enemy fire

"(

on the preceding night (r87). He 'selected the buildings

for his platoon from the standpoint. of .the best possible
‘defense for the night (R76). He clearly understood that .

his mission was to set up an all-around defense for the com- .

‘pany (R85). His platoon mutually supported both of the other -

‘platoons (R81).- The part of the rifle squad. which was not
‘with him was to the rear supporting a machine gun near the -

company - command. posti.. The mortar  squad with him consisted
of four or five men (R77). Around midnight when two build-

"ings'in the first platoon area were burning he saw a number -

of men running toward the main road. Another, two buildings-
away from his own, was also burning (B78) About one half §

-5 -
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to three-quarters of an hour later he gave instructions to
awaken the men and to find an opening to the barn as an avenue
~of escape in case an attack required them to withdraw. Some
time after midnight, he attempted to contact the squad in the
adjoining house, but from 10 to 15 Germans, who were not fired
upon, approached that house and prevented him from doing so.
Thereafter he heard explosions next door followed by quiet
and he "didn't think there was much left over there". After
some discussion accused said *It's time to leave" and the -
group thereupon left the barn, to which they had moved from :
. their wooden house, and proceeded to the canal (R78-79,82-84),
He did not believe it reasonable or possible to establish‘ _—
- contact with the other platoons by messenger (R80). He be-
. lleved Adams' statement that the company command post was
not accessible-and therefore did not report there.: He knew.. .
the -troops on his right withdrew and assumed from the silence
-.and ‘lack of signs of action that those on his left were T
~ "knocked out", ‘There was no need to attempt to contact
" Company B as if was reduced to & few men and consoligated = . .
“with his own company. He did not consider contacting Compamy = -
A, Captain Bright's suggestion to take him back to'the' . -~ -
battalion command post eliminated any further thought .of .
. %egggmining what had happened to the remainder 'of Company C = -
.(R .. . v ‘ o . - ' CoL .

~

¥ . Accused admitted that. he did not run out of ammuni-
tion, that none of his men became casualties, that it nmever.
~occurred to him that there was no hope of receiving help, T
iapd that he .did .not receive orders to abandon his position. -
~“He d1d not-believe, however, .that he abandoned his position,
. The situation changed materially?to-such an extent that S
“‘the abandonment of his mission was warranted (R85). = .

.~ ... At the battalion command post Colonel Ingram.ordered
""" him to return to Herrlisheim with as many men as possible -in . -
‘order to evacuate casualties,-but the expedition was abandoned- .
CU(BBO). . ¢ e T
"~ §,.'In rebuttal, the prosecution recalled the battalion. -
executive officer who testified in substance that up until .- =~
. the time accused.came to the command post no battalion order .
to withdraw from Herrlisheim was issued (R87). The battalion -
. lost communication with Companies B and C about 2200 hours .
- . and with Company A about midnight on the night in question.
v Casyalties . suffered in the encounter were moderate for the',.-wf
' type of action involed therein (R88-89). . Co

Cov
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- 6. The Specification charged that accused, being present
with his company while it was engaged with the enemy did .
shamefully abandon the company and seek safety in the rear.

It states an offense 1n violation of Article of War 75

(CM ETO 5475, Wappes, and authorities therein cited). The
=e»8vidence, -including accused's testimony, establishes that

he and his company were actively engaged with the enemy at

the .time_and place alleged and that his mission, of which he

" was fully aware, was to establish an all-around defense for

-the company,'maintain contact between all units, which were
in mutual support, and hold ground taken by remaining in
occupation of assigned positions. -Accused abandened the
position occupled by him and part of his platoon and, with-
out notice to the remainder of the platoon or of the company
led his men away from enemy action, leaving remaining elemen%s
to continue the fight without his support. ' The only question

' for determination is whether the record contains competent

- substantial evidence that the abandonment was shameful and
cunjustified under all the circumstances (Cf: CM ETO 5179,
Hamlin). L o : : .

"the accused may show in defence that in what

he did he * * * was properly exercising the

. » discretion which his rank, command, or duty,
.. or the peculiar circumstances of the case,

~ "xentitle him to use.

% %% _whether or not the abandoning is to be
regarded as 'shameful' will depend upon the
circumstances of the situation. Generally
speaking, a commander is justified in surren-~ :

. dering or abandoning his post to the enemy only .-
at the last extremity, - as where his ammuni- -
tion or provislons are expended, or so many of

"his command have been put hors du combat that

- he can no longer sustain an effectual defence,

..and, no prospect of relief or succor remaining, - -
it appears quite certain that he must in any

- event succumb, Every avallable means of -
holding the post and repulsing the enemy should

_ have been tried and have failed before a sur-

.~ render or abandonment can be warranted, and,

. 1f the same be resorted to on any less pretext,
the commander will be chargeable with the

- offence indicated by the Article, - * * *
when the periods of siege which have in many
cases been withstood are recalled, it will be

_ appreciated how possible it may be found to .
protract a defence under circumstances of
extreme privation and*difficulty.* ' : .

* ' . . :
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The ‘abandohment of a picket post or line,
without using every reasonable endeavor to
hold it and to retard as long as practicabe -
the advance of the enemy, thus enabling the
main body torrepare against his approach,
would be a marked instance of the offence

of abandoning a 'post or guard' specified

in the article" (Winthrop's Military Law = .-
and Precedents (Reprint, 1920), pp.624-625),

The essence of accused's defensé, whch was in.the hature of. -
confession and avoidance rather than denial, was that-because
of the insecurity of his position, the lack of possible com-
munication with other elements of the company, the certain
defection of elements to his right, the probable collapse
of those to his left, and the weight of enemy attacks, his .
absolute abandonment of his mission was justified. - Apart -
.from the fact that later events, including the ultimate with-

- standing of the attack by the elements of his platoon 'under

Sergeant Urbanlak, proved him quite in error in his Judgment,
it appears that even from his own point of view at the time
of his abandonment, it was not justified, either as a matter .
of law (Winthrop, supra) or morally. ' It is clear that accused -
and the group immediately under his ‘command had not approached
their last extremity. Théey had not run out of gmmunition and
had sustained no casualties, prospects of relief or. succor
had not been abandoned, and it did not appear certain that
they must in any event presently succumb (Winthrop, supra).
Neither accused nor his group had even been made the object o
of & full-scale direct assault by the enemy, nor was the danger -
of that event imminent., There was no immediate indication .
that the group were liable to be sacrificed, needlessly or .
. otherwise., Accused was content to assume the worst, to wits:. .
‘that other elements of his platoon had been destroyed, and = -
"to act upon that assumption without.determining.the true -
state of facts by such reconnaissance as the situation would
permit. That his abandonment was shameful and that he :
sought safety in the rear are inescapable conclusions. The
Board of Review is of the opinion that the record fully

supports the findings of guilty.

7. The record abounds in hearsay, but the convincing
nature of the competent evidence upon the matters as to which
it was injected prevented it from injuriously affecting
‘accused's rights (CM ETO 5179, Hamlin). - =

’
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8. The charge sheet shows that accused is 25 years of
age and was inducted 8 July 1941 at Camp Wheeler, Georgia,"
and commissioned a second lieutenant 12 March 1943 at Fort

Benning, Georgia,

9. The court was legally constituted and Héd Jurisdic-
tion of the person and offense. No errors injuriously
affecting the substantial rights of accused were committed
during the trial., The Board of Review 1s of the opinion.
that the record of trial is legally sufficient to support
‘the findings of guilty and the sentence.

10. A sentence of dismissal from the service, total for-
feltures and confinement at hard labor is authorized upon
conviction of a violation of Article of War 75. The desig-
nation of the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement
is authorized (AW 42' Cir.210, WD, 14 Sept. 1943, sec,VI, -

as amended). _
%/ %: \ Judge Advocate
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War Department, Branch Office of The Judge Advocate General
with the European Theater of Operations. Gi6l AYN9Z

TO: Commanding General, European Theater of Operations, APO
887, U. S. Army. Lok

l. In the case of Second Lieutenant GINO A.FORCHIELLI
(0-1314736), Company C, 56th Armored Infantry Battalien,
attention 1s invited to the foregoing holding by the Board
of Review that the record of trial is legally sufficient to
support the findings of guilty and the sentence, which
holding 1s hereby approved. Under the provisions of Article
of War 50%, you now have authority to order execution of
the sentence, i

-~ 2. All members of the court, of which five of the
seven members were infantry officers, -and the staff judge g
"advocate in a considered opinion, recommended clemency.
The reviewing authority, the Commanding General, 12th Ar-
mored Division, made no recommendation. The accused had
been commissioned for about two years and in command of the
~platoon for two weeks. He had done well in combat and his
company commander had recommended him for a battlefield
promotion to 1lst lieutenant. On the night in question,
the situation was confused. The battalion had taken the
town of Herrlisheim, France, in the late afternoon and about
dusk had withdrawn behind a canal and set up a defensive
position in a group of houses. The area was full of infil-
trating Germans during the night. “ommunications with -the
battalion and company CPs and with adjoining units were cut.
Accused's conduct in withdrawing his platoon appears to have
‘been caused by inexperience, faulty evaluation of the military
~situation and lack of leadership and military spirit, His
actions do not appear to have been motivated by personal
cowardice. Under the circumstances, it appears to me that
_ the sentence to confinement is excessive,

. . When coplgsypof the published order are forwarded to
* (W¥zbe accompanied by the foregoing hold=-:

Thegfile number of the record in -

& For convenience of reference 55

ackets at t?e end of the order:
~ &

£

ing and this
this office
"please placy
1CM ETO 9
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