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CONTINENTAL ADVANCE SECTION,
COMMUNICATIONS ZONLE, EUROPEAN
THEATER OF OPERATIONS

UNITED STATKS
Ve

Privates CURNWY ¥, WINSTsAD
(35577448), WALTHR D, HICKS
(36553611), Jakss wEBB (32721227),
HARRISON W. SMITH (39700975),
JOHNNY DUMAS (34415156), JAMES
HOLLAWAY (34647719), DANIEL JONES
(329‘72815}, JAMES E, SHERED, JR.
(35658874 ), MALCOLM THOMAS -
(38455218), SaM H, SEWELL(35262823),
ROS: IE JOHNSON, Jr, (36899638),
WILLIAM T, ROBINSON (42091228), all
of 4016th Quartermaster Truck Compsny

Trial by GCM, convened at

Mannheim, Germany, 19, 20 May

and 12 June 1945,

KOTION FQR SHVERANCs GIANTED:
ROBINSON

NOT GUILTY: DUMAS :

DISAPPROVEDs HOLLAWAY

Sentences as to nine remaining
accused: Dishonorable discharge,
total forfeitures, and confinement

at hard labor for life, United States
Penitentiary, Lewisburg, Pennsylvania,

Nt N Nt e Nt Nt i’ ot Nt i et N S v Nt Na? eus?

HOLBING by BOARD OF REVIEYW NU. 1
STLEVENS, DEWEY and CARROLL, Judge Advocates

1, The record of trial in the case of the coldiers named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate Geieral in charge of the
Branch Office ofThe Judge Advocate Generzl with the European Theater,

2, Aeccused (ex#ept Robinson, as to whom a motion for severance vas
granted) were tried together with their consent upon the following ciarge
and specifications: ) :

CHIRGE I: Violstion of the 66th Article of War,

Specification 1: In thet Private Curney By Winstead and
y Private Walter D, Hicks, both of 40léth Quartermaster
Truck Company, did, acting jointdy and in pursuance
of a common intent, at or near Heilbronn, Germany, on

-1-
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(2)

or about 29 April 1945, begin a mutiny by concertedly
refusing to obey the lawful orders of Captain John J.
Flynn, their Commanding Officer, to get into designated

- trucks, by urging the members of said company conc:urtedly
to refuss to obey the lawful orders of Captain John J,
Flynn, thde Commanding Officer, to et into certain de~
signaLed trucks, and eausing sald soldiers concertedly to
- disregard and defy the lawful orders of Captain John J,
Flynn to get into certain designated trucks, and by making
ingulting and abusive remarks to the scid Captein John J,.
Flynn, ther Commanding Officer, with the intent to usurp,
subvert, and override for the time being lawful military

' autiority,

Specification 2¢ 1In th:t Private James Webb, Private Harrison W,

’ Smith, Private Johnny Dumas, Private James Hollaway, Private
Daniel Jones, Private James i, Shered, Jr., Privete lalcolm
Thomas, and Private Sam H, Sewell, all of A0L6th Quartermaster
Truck Company, did, jointly and in pursuance of a common
intent, at Heilbronn, Cermany, on or about 29 April 1945,
voluntarily Join in a sutiny which had begun in the AOLléth
‘Quartermaster Truck Company against the lawful military

. authority of Captein John J¢ Flyun, the Commanding Officer
* thereof; and did with intent to subvert and override such
‘military authority for the tims being, refuse to cbey the
lawful orders of Captain John J. Flynn to get into designated
trucks, ghoot Sergeant Joseph A, VWaitman in the head, make
insulting and sbusive remarks to Captain John J, )‘lynn,
and physlcally sirike Captain John J. Flynn on his body,

Specificatjon 33 In that Private Rossie Johnson, Jr.j LOL6th
Quartermsster Truck Corpany, did, at or near Heilbronn,
Germany, on or sbout 29 April 19105 » voluntarily join in
a mutiny which had begun in the LOléth Quartermaster Truck
Company, against the lawful military aulhority of Captain

"dJohn Jo Flymn, the Commanding Officer thereof, and did,
with intent to subvert and override such military anthor:lty
for the time being, fire & shot from his K-l rifle in the
presencs of sundry other members of said company assemhled

in the immediate street area.

cnm@: IIs vViolztion of the 96th Art.iclo of Warse

Smeiﬁution 1t In that Private Curney B, Winstead and Private -
Walter D, Hicks, both of 4LO16th Quartermaster Truck’Company,
having received a lawful order from Captain John J, Flynn,
their Commanding Officer, to get into certain design:ted
trucks, did, at or near Heilbronn, Germany, an or about
29 April 191.5, acting jJointly and in pursuance of a common
intent, behave in an insubordinate mammer toward the said '
Captain John J. Flynn, by refusing to get into certun trucks,

>ESTRICTED


http:imznedia.tA
http:milita.r7
http:lllilit8.17
http:voluntari.17
http:milita.J7
http:mut.:1.nr

RESTRICTED

“(3)

EXY

by using insuiting language to him, by calling him
opprobriocus names, and by wging other members of

‘sald eompany to refuse to obsy the lawful orders of
Captain John Je Flynn, their Commendig Officer, all -
to the prejudice of good order and military discipline.

Spocit:.catlon 21 In that Private James Viebb, Private Harrison
We Smith, Private Johnny Dumas, Private James Hollaway,
Private Daniel Jones, Private James E. Shered, Jr.,
Privatelalcolm Tiomas, and Private Sam H. Sowell, all -
of 4QL6th Quartermaster Truck Company, having received
a lawful order from Captain John J, Flymn, their Commanding
Officer, to get into eertain designated truckl, did, at -
or near Hellbromn, Germany, on or about 29 April 1945,
acting Jointly and in pwreuance of a common intent,

) . behave in an insubordinate ma.mer toward the said Capta.in :
John J. Flynn, by refusing to get into said trucks, by
uslng insulting language to him and calling him opprobricus
names, by physically etriking him on his body and by :
urging other members of sald company to refuse to cbey the
laviful orders of Captain John J. Flynn, thdr Coamanding

- Officer, &all to the prejudice of good ordsr and lilitary
" disciplire,

CHARGE IIXt Viclation of the 6ith irticle of War,

Specification 1t In that Private Curney B, Winstead, AOLéth
- Quartermaster Truck Campany, having received a lawful
command from Captain John Jo Flynn, his superior officer,
to report immediately to the lst Flatoon, did, at or '
- pear Zinzig, Germany, on or about 28 April 1945, willfully
.disobey the same, -
Specification 23 ' ' '
(Specification against Rbbinaon for trisl of which smrmu '
was grented).

ap.cincauon 3¢t In that Priuto-noasio ‘Jormon, :r., AO16th .
Quartermaster Truck Company, having received a lawful
comnsed’ from Captain Johm J Flymn, his superier officer,
to get into & designated truck, did, at or near Heilbromn,
CGerzany, cn or about 30 April 19&5, willfully diecbey the
m,‘ .

3. a. Each aceusod plndtd not guilty to tha charxn and spci:icatiom ‘
preforred against him, Accused Dumas was acquitted of the charges and '
specifications preferred against him. All of the members of the court
present at the times the wvotes were taken concurring, accused Winstead,

.. Hicks, Webb, 8uith, Hollaway; Jones, Shered, Thomas and Sewsll were found

‘gnilty of the charpl and spccificatlom "preferred againat them,
. -
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Three-fourths of the members of the sourt present at the time the
‘vote was taken goncurring, accused Johnson was found guilty of
Charge I md Specification 3 thereof and of Speoitiution 3,
Charge I1I, except the words "willrully disobey™, substituting
therefor the words "fail to cbey™ mad not guilty of Charge III
but guilty of & violation of the 96th Lrticlo of War,

be The following evidence of previom oonvistions was

- introduced against acouseds . :
ARTICLE OF WAR
NALE ' - COURT OFFENSE :
Hiocks (2) . Summary ANOL 43 hours; (Failure %o repair 61

(to proper place
(of assembly

Special (Breaking restrictien : ' 96"
(avoL 6 days 61
Webb (3) . Summary (AacL 3e3/4 hours .- 8}
. (Failuro to obey order of military poliee 9¢
Special (AMOL 6 days 61
(Breaking réstriction 26
Speoial . Escape from confinement. >t 69
Smith (1) ' Sumary ANOL Unsteted time ' : 61
- ; . {frongful applicatiocn of 2i=ton veh:lole 96
Holloway (2) Special ATOL 6 days 61
- . Bpecial ASi0L 8 days 61
Jones (2) 'Smary Insulting end dilrespect:ml lmguage (1
! "to nonecommissioned officer .
Special Disobedience of lawful ordsr of 68
non-commissioned officer
Shered (1) - Summsry AHOL  1day | | Y
Thomas (1) Summary Drunk on duty as truok driver : 88
Johnson (1) speoial WL 12 days . , S ¥61-96%

' No evidence of pravioul convictions was introduced against eithcr of
acoused Winstead or Sewell,

. 8¢ All of the membets of the court present at the times
the votes wers taken concurring, scocused Winstead, Hicks, Wedbb, Smith,

Jones, Shered, and Sewell were each sentenced to be shot to death
with musketry. Three-fourths of the members of the court present

odoe
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at the times the votes were taken eoncurring, accused Holloway,
Thomas, and Johnson were sach sentensed to be dighonorably dis-
charged the service, to forfeit all pay end allowances due or te
besome dus, snd to be oonfined at hard ldbor, at such place as the .
reviewing suthority may direst, for the term of his natural life,
The reviewing smithority, the Commanding Gemeral, Continental Ade
vanoce Section, Communications Zane, European Theater of Oporationl.
returned the resord o trial to the court for reconsideration of
. the sentences in revision proceedings in acscordance with paragraph
83, Manual for Courts-Martial, 1928, v th a view to reductions The
court reconvened pursuant to the direction of the reviewing authority,
- but adhered to its former findings and lentanoos as to all acoused,

4. The reviewing suthority, as to accused Winatead, Hicks,
liebb, Smith, Jones, Shered, and Sewsll, approved the sentences and
forwarded the record of trial for actioen pursuant to Article of War
48, with the recommendation that the sentences be commuted to life
imprisonments A8 to acoused Thomas and Johnson, he approved the
sentences, designated the United States Fenitentiary, Lewisburg,
Pennsylvanis, as the place of confine.wnt, and forwardad the record
of trial for action pursuani to Article of War 503« As to acoused
Holloway, he disapprovod the sentence. The confirming authority,

* The Commanding General, United States Forces, European Theater, as
to acoused Winstead, Hiocke, Webb, Tmith, Jones, Shered, and Sowsll,
confirmed the sentences, but owing to speoial circumstances in the’
case and the recommendation of the reviewing authority, commuted
each of the sentences to dishonorable discharge from the servics,
forfeiture of all pay and allowances dues or to hecome due, and conm
finement at hard labor for the term of accuseds® natural life, de=
signated the United States Penitentiary, Lewisburg, Pennsylvania,
&8 the place of eonfinement as to each accused, and withheld the order
direoting the execution of the sentenses pursuant to Article of War 50%

4e Evidenco for the prosecution and court il in material uubstnnno
" as followwn .

as Speoification 1, Charpe IIIs On the e vening of 27 April
1945. at Zinslg, Germany, Captain John de Flynn, Commanding Officer
of the 4018th Quartemmaster Truck Company, of which all acoused were .
members (R14), ordered the company to clear their barracks by 0615 hours
the following morning and be ready to move. All members of the company
obeyed except acoused Winsteads At 0645 hours on 28 April, Captain
Flynn found Winstead in his quarters and asked him why he did not leave
the bulldinge FHe replied in a saroastic manner that he was combing.
his hair (R15)s The officer said "Winstead, I'll give you one minute
to got out of this bullding™ and told him he should have been out at
0616 hours, because the company was leavinz ten minutes later at 0700
hourss - Captain Flynn left, returned in five minutes and found Winstead
on the side-walk by the building, with his equipment on the ground,

RS RICTED
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making no attempt to leave., The offiocer ordered "I will give you
two minutes out of here and go to your platoon®. Winstead refused,
placed his hands on his hips and exclaimed "Hell, I'm sick of taking your
shit" (R15, 28). Thereupon Captain Flynn had him placed under arrest '
(R15) in e truck um).

be CharzesI and II and Speciriontienu on 12 April 1946,

"the 12 orlginal a0oused, along with &7 other men, were transferred to
Captain Flynn's company which was still'in France (R23, 3233)s Of
the 39 men, 13 came from each of three organizations. Csptain Flymn
“called roll, but after sbout five minutes, received answers from only
six or seven men, who were the only ones who would entsr thae formation,.

_ The other men, ingluding ascused Webd, used vile language, made a . .
clamor and, despite the commanding officers's attempts to quiet them,

. protested against the proposed move: into Germany, - The officer thereupen -
rebuked them and lectured them on the necessity of obedience to comnands
~of ,suporiorl. ' In"about an hour, when he ordered the men to fall inte
formation "on the double"; only 15 wusn abeyed, 50 he informed the others
they would be punished. ' the obedlent men he directed to report to the
first sergeant’and to their trucks preparatory to moving, md the ree
mainder he directed to return to their respective former organizations,
&8 they were not the type of men to perform the required mission in

- Germany (R33)e Captain Flynn reported the situation and explained
the recaleitrant attitude of the men to his battalion commander, whe

. nevertheless direoted him to take the men anywny becausa ordeu called
for 136 men (R&é). : .

- At about 1800 hours on 29 April, tho company, including all

12 original acoused, wus in Heilbronn, Germany. .There were 12 compauy
trucks in a oonvoy which was preparing to leave the area, - Captain.
Flynn ordered Private William T. Robinson into arrest (R15«18, 40).
(Acovsed Johnson testified that Robinson, who had been drinking, asked

‘for and was refused chow, threw away his mess kit and complainsd, = He.
proceeded to drink wine and when direeted not to do so by First Lieutenant
Henry E, Gooding, of the acoused's company, stated he sould drink it anye
where he wighed (R88), . Captain Flynn then caused Robinson to be arrested.
For details as to this opilode, see holding of Board of Review in CM ETO
13269, Robinson, wherein the record of the soparato trial of that soldler
was held legally sufficient), Robinsan thereupon hopped into the trugk
(Moo 16 (R44)) where his weapon was,. Baecause he had previously threatened
to shoot the officers, Captain Flynn ordersd him out of the truck without
his weapons At this time the remainder of the company were in the vieinity,
with their trueks (R15)s Robinson refused to obey the order and announced
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Sthat he was goinv to shoot any mothor-rucker that a.ttemptod to take
him out of the truck” (R16)s ' The captain then obtained three '
military police (R18, 43, 51) who removed Robinson from trusk No. :
18 and took him to their jeep (R17, 44, 51)s Winstead, in vioclatien
"of his urrest (see supra), and Hicks were beside the trucks near Nos °
16 (R17)s . When Robinson was taken from the. truoc. 'Iiokl yelled to

tna group of sbout 30 men by the truckss '

*to get out of this mother-fuc&ing chiekon
shit outfit, and they shouldn't take
orders from this mother-fuocking ohioken-
shit officer (R61«52).

While Robinson was being conduoted to the ;jeap, both Winstead and . .
Hicks yelhd to tho other men

"Don't pay no-attention to his orders®
and "Let's all thirtyeeizht of us get

. out o? this motherefucking outfit and
go to the stockads® (R17, 25)e :

Eajh specifically urged the “other thirty~eight® members
of the groups Tt . . _ .

: Mcome on, let's n11 get out of this mothere
‘ fucking company® (R25)

Hicks said he was going to the stockade with Robinsen o.nd uked Captain
Flyan if he would take him. Hicks y‘elled, .

P . "ihat kind of a mother-fuvkin*, chickens
_ f : ~ ghit outfit this was, that the men should
e T ie o te.ke7 rders from any chicken-shit officers,
T and he had been overseas 25 monthe, whereas
= S the officer, referring to Captain Flymn,
had been only’ over two months™ (R52).

"The orficer then directly ordered both Winstes.d end Hicks to get back
into théir truck (R17, 25) They Tefused to comply, saying,

"le don't want to stay in this mothers
fucking outfit, We want to get out of
it We're not going to atay heree We .
want to get to the stockade" (R17):

The captain then ordered Winstead and Hicks to the steckads. As they

were being conducted to the jeep where Robinson sat, they insisted in
loud voices that they would rather po :ln the stockade than in this

ol @
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hicken;ahit outfit", They were taken to the ntockado with
Robinson md there con.tined (r27, 36-37, 44, 58).

K While Winstead and Illoks were yening. a nurber of the
group. including Webd (the ringleader), Smith, Jenes, Shered,
Thamas, and Sewsll, congregated near trusk Noe. 18 (R17, 25, 37,
43«44, 54)y There were batween 20 (B48) and 30 (R62) menm. .
Scme of them threw their bags off the trucks and many dimo\mtod
therefrom (R62). - Some of accused saids

"1 the M,P.'s took Robinucm.'wo
sre all going to go"s  They,
"weren't golng %o stay with a
mother=fucking outfit, and it
was no damed good® (RM).

: comnotion and nilli.ng about by the men continued when the jeep
departed with the three arrested soldiers, Webb in a loud voice.
exherted the other men ts . . : '

' : fget out of this motherefucking
utfit, they didn't want to work
or this mother~fucking ne goed
‘Bartarad”, sod "Let's all go to the
pother-fuoking stockade® ?Rl? )"where
we will get better treatment" (xss).

Bome of the men protested loudly to Captain Flynn that if one man-
was going to the stockade, they were all going, Some men attempted
to dismount frem the trucks and others pulled them back into them
(R44w46)s Everyone in the entire group took up the ory te "get out

- of this mother«fucking, chickenshit cutfit™ (R52)e At least Webb, -
Smith, Jones snd Thomas made the remarky "Let's all 38 of us get out
of thil mothor-fuoking outfit and go te the stockado" (R47). '

Captain Flyon at thil point gave a direot ordor %o the group .

of men which inoluded Webb, Smith, Jones, Shered, Thomas and Sewell,
to get into their own truckse. They refused, saying they "were nob
going to get into sny mothersfusking vehicle®™ but were going 46 leave
the outfit and wished to go tp the stockads (R17, 26, 53)s He then

. ordered the men taken to the atockade to awailt trial by courtemartial,
and, to implement’ this; ordered them first to go to the sidewalk, them
into truok Noe 13, which was near the commotion and finally into mother

- vehicle: All of these orders they also refused 4o obey:; Accordingly
he instrugted the driver of truck Nos 13 to meet him, with the ree ,
oaloitrant soldiers, in a few minutes at the Traffie Control Polnt &

-8 e,
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few hundred yards away, whence they could be taken to the stookade
(r18, 26, 46, 53)s During this time, all six of acocused Webb,
Smith, Jones, Shered, Thomas, and Sewsll made insulting remarks
to the captain and absolutely-refused his direet orders (R26).
Captain Flynn and Staff Sergeant Joseph A, Waltman, cne of the
military polise, proceedsd to the desigmated meeting point snd
after walting there about 20 minutes returned te the scnvoy.
The order to board truck No, 13 had not been obeyed, but the six
mentiened ascused and the other members of the greup were some
2550 yards back, at about the middle of the oclumn, where they .
had all their personal equipment in the road, blocking the path
of the trucks (R18, 42, 45, 124), ' The officer sgain ordered the
men to get into truck Noe 18 but they refuseds When he ordered
them to place their equipment on the sidewslk, they also refused.
loudly proolaiming that they . )
»
"woren't going to put their mothere
fuckiug equipment on any truck or on the
sidewalk™ and were ®golng to put it any
place they pleased whenever they pleased®
(R12); and "No goddarmed white fuoking
Captain is going to tell us to move any
baggages You move the bagzage yourself
if you want to" (345). S

This last answer was given by all six of the mentioned acoused (r4B).
There was & gensral state of confusion and many profane and obscene
?xol;.mationa were direoted at the oompany s.nd its comanding officer
R40) .

At this point Captain Flynn became apprehensivo about tho
situation and directed Lieutenant Gooding and the truck drivers to -
prepare to move out of the areas He again ordered the men to ree .
move thelr equipment from the road and they sgain refused (R18),

Just as the captain was about to order the movement to
comnence, acoused Rossie Johnson,Jdr., (admittedly) fired a shot from
his M=l rifls from one of the trucks about twe trucks ahead of the
Captain (R18419, 125)., He surrendered several clips of amiumition
and the captain ordersd him to board snother truck and remain there
until ordered eff, except for calls of nature (R19, 41)s The
officer then proceeded in the jeep with Waitman to the recalcitrant:
group, which included the six mentioned soceused, whom he once again
ordered to plsoe their equipment on the sidewalk to be pioked upe
Ha was again met with a refusal aceompanied by remsrks by several
won that they would get on the truck any time they winhed and nod
‘Just beoause ‘he- ordered them (219-20)
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_ As the vehioles in the comvoy were pulling out, eigh% ef
the men surrounded the jJeep in which Ceptain Flynn and Waitman
were sitting and for between 20 and 50 minutes threatened and ine
_sulted the captain with vile language and sassaulted him (R20-21,
"40, 45=46, 1250126)., Six of the men in this group were Webb,
Smith, Jones, Sherod, Thomas, snd Sewsll all of whom were. using
insulting and profane langusge (R124, 128-127)., = Smith, who was
the mos$ violent, oontinually threatened toc shoot the officer,
~ whom he addresssd as a "no pood son of a bitch". grebbed hin by
the shirt or jacket, piocked him up from his seat, and punched him
 several times sbove the heart and on the arm. Jones, who soughb
to calm Smith and pullad him away, punched the captain with his finger
or hand and told him he agreed with Smith that the captain was a “ne
good mothersfucking bastard” (R20-22, 28«27, 40} 45=48), Webb )
cocked his rifle (R20), placed it in Waitman's stomach md told him te
®2z0 for" his pistol <that he wished to kill him, eddressing him as a
"wyhite son of a bitoh" (345). The other men around the jeep n.lu
told the oaptain he was "no motherw ucking good" and made ether::
ﬂ.olent and 2ilthy remarks (R20, 48),

" After nbon‘b 20 or ‘O Minutu ’ ‘when the men geemed somewhat
quieter. Captain Flynn told chem he would send a truck to the stookade
and that if they would not go in this manner, he would be obligzed $e
seoure a military police detachment to transport them. They etdted
they would get on the truck (K21). The captain and sergeant then
started in the jeep for the convoy and forced their way out of the
orowde When they had proceeded sbout 25 yerds, two shots were fired
over or beside the jesp", TWebb was seen to fire a shot. The
officer speeded up, us between 15 and 30 shots were fired at them.
Waitman returned the fire and himself received a wound in the head
vhioh regidred hospitaliszation (R21, 45=483 Pros, Exs l)s The
captain therewith returned to the areoa of the disturbance with about
40 seourity guards, who there appreherided eight men who included
Webb, Smith, Jomes, Shered, Thomas and Sewell (R21e22),

Voluntary sworn pretrial statements Hy:—.Wobb,md Shered, dated
- respeoctively 4 and 6 May 1945, wsre sdnitted - in evidense, %o be
oonsidered nolely arainst their rospoctive‘nnknn (156o573 Pros.
Exsa. 2. 3). - .

_Wehb 'g sts.tomont was a follewsas

*Bometime in April I and 38 other men were
. transferred into the 4016 Q. Tr. Ce,
- From the first night we have never been
sble to get along with our Commanding
., Officer, Captain Flynn. Everytime he .
"~ oould, he would take advantege of us., He
wouldn't let us ask him any questions in
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rogard to being able to get our slesp

~ and food that we were eatings When

-we ask him about these things he would
say "1 am the boss.and I give the ordors.
So we 39 new men deolded to get together
and get ocut ef his company, 80 we asked
for a transfer but hs would not give us
a transfers, On the night ef 28 April
1945, when wo saw the M,P.'s take Robinson,
Hicks and Winstead to the stockade, we
decided that we had taken enough of thias
treatment and .uld go to the stockade
rather than teke his unreasonss le orderse
Captain Flyn then told us that he would
have truck #13 take us to the steckade
but we, the eight men, decided that we
were through with the Company and through
taking his orders, so we wouldn't get into
truck #13. When we wouldn't get inte
truck #18 the Captain told us to get inte
another truck at the end of the convoy.
The reason that we wouldn't get into this
truck was because we couldn't decide if
we wanted to go to the ateckade or just
what we wanted to do. After the convoy
left, the Captain and a soldier was

" sitting in a Jeep soms of the men walk
over to the jdep and were talking to the
Captein. I walked up a little later and -
heard Smith télling the Captain that he
wasn't treating us right and that he wam't
& good officer and he wanted to go to the
Stookads and get out of his company. All
this time he was poking him, After a
few minutes the Captain and. the white soldier
dréve swaye {They had gone about 25 yards
when I heard gfome shots. I don't know whe
fired the she§s, After the shooting Jones
mmd myself wejt to find the WP, H3, We were
unable to find the M.P. H3. 80 we were returne
ing to the pldce where we left the ether six
nen when we wére arrested by some soldiers
md taken to the Btockade' (Przze Exq 2).

shmd'a ‘statement was as t‘onun _
PSometime in April 1945. I waz transferred

from 3882 Q.M Tre. Co. to 4016 Q.II. Tre '
Ces¢ Tith me were sbout 38 other men who
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were alsc transferred to 4016, From
the first day we did not get along
with Captain Flynn our new Co,Commanders
We could not get along with him because
he hollered snd shoutin at us often, He

i did not treat us as he did his old men.
When we got to Heilbronn, Robinson was
arrested and as he was put in the jeep to
the stockade Hicks or Winstead said, 'Since
they are taking Robinson, lets go along with
him to the stookade, Now is the time to
got out of this mother fucking outfitl At
this the Capt., said that the men that wanted
to transfer and go to the MPs, should put
their things on truck #13 and I'll take you
to the M,P's station. About eight or nine of
of us decided that we would not put our things
‘on this truck as we were undecided as to wheth.r

. we wanted to go to the MP's station or not.

About this time Johnson fired his M-l from
where he was sitting in his trucke When the
Captein returned he asked why we wure not on
truck #13 and we said we had not decided what we
wanted to do, The Capt, then told us to put
our things on the last truck if we had made
up our mind and he would take us to the L,Pls.
We did not put our things on this last truck
as we did not know if the Capt. would take us
to the M.P's or back to the company and we
did not want to go to the Co, This is all
I can remember" (Pros. Ex. I).

8¢ BSpecification S, Charge III: At about 0830 hours the
following day, 50 April, near Heilbronn, Germany, Captain Flynn discovered
accused, Johnson on the street talking to members of the company and asked
him what he was doing there, in view of the captain's order to stay on the
truek the preceding night (see supra). He replied that he was not under
arrest and would not "get on any truok" (R22). Captain Flynn then ordered him
to"get back to thattruck®,  Johnson refused on the ground that he was
not under arrest, so the captain told him he was under arrest now and
again orderéd him to get on the truck, but he persisted in his refusal (R23).

5. [Evidence for the defense is, in pertinent summary, as follows:

After their rights were explained to them (R61-62, 71-73), each
of aocused Winstead, Hicks, Jones, Thomas, Sewell, and Johnson elected ‘
to be sworn as & witness in his own behalf; and each of accused Webb and Smith
elected to make an unsworn statement; and accused Sherod elected to remain
silent (R62, 73-T4,121), ¢

.12 =
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Winstead deniédithat he received orders from Captain Flynn
to report irmediately to the first platoon or to the company area
(28 April) (R82, 6B)or to remain on his truck; that he made profane
or abusive remarks to that offlcer; that he gald anything or heard
Hioks say anything (R63-64)3 or that there was sany commotion or
disturbance (29 April) (RS7, 65).

‘ Hioks deniedsthat he 'received an order to remain on his truek
(R76)3 that ho heard an order to all the men to get back on their
trucksj that he said anything to Winstead or saw him or that he .
suzgested that all 38 men get out of the outfit or go to the stockadse
(R76, 79-80)3 that he made abusive ramarks (R79)p or that he had in
" mind oreating a mutiny or riot (R83). He admitteds he heard some
men say "Damn the captain®™ (R82), and he did not like the way the .
captain was treating him (R83). He stated that he obeyed the captain's
order to get on the truck but when the eaptain.told him to hop down if
he wished a transfer, he did so and said he was ready for a transfer,
shen the eaptain arrested him (R75, 77). The captain did not like
the new men and exapgerated thelr reuarks and condust to bulld up a
oase of mutiny against them, an idea he conceived after they wers oonwe
fined, He 414 not treat them fairly (R76, £i, 54)s Witness walked
to the jeep from the truck without ocirculating (R80). =

Jones deniedsthat he was present when Robinson was takem te
the jeep (RI13), having returned only after the commotion had
commenced (R1l4); that he received an order from the captain to get
on a sertain truoks that he struck or raised his hands on the
saptain (R118); that he saw Webb with his rifle in Waitman's stemash
(R118)3 that he heard any oursing or abusive remarks against the
oaptain, or other than grumbling (R116, 119); or that he fired any |,
shots (R116), When Smith pointed his finger in the eaptain's face,
witness pulled him off and warned him that it might be insudbordinate
(R114)s  Smith told the captain "it was no geod the way he was
treating us" and asked why they had "to go through all this to get
& trahsfer”, but he did not curse or threaten to shoot the saptain
(R117). The captain said he would leave a truck at the resr of the
colgmn to piek up the men, and witness hollered for the truck as it
pulled out but to no avail (R115). He heard some shooting (R118),

' Thomas deniedi that he was present when Robinson was

removed from the truck (R109, 112); that he said anything te Oaptain
Flynn (R110) er approached him when in the jeep (R111); or that he
I(xoard)o.ny loud. talking around the Jeep Jjust prior to its departure
R112 . N .

; Sewall Jdenleds that he saw a commotion around.the eaptain's
Jeep (R9T); that he wenk tlose to its that he sald anything te .
anyone (R95, 97)3 that he saw groups of men or heard suggzestloas teo
got out ~f the ocompany (R97); or that he was gullty of any oconduct

- 13
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%o warrant his arrest (R99). He obeyed-the captain's order te
got dack on his trusk (R95-96). He failed to aceompany the
oconvoy when it left because he was locking for his wn- bag
and did not know the eouvoy was loaving (198).

. Johnum tntified Le was present when Robimon was

" arrested Dut denied he saw any members of the sampany in groups

. sround the sonvoy (R89), He stated that his rifle was
acoideatily fired, as he had informed the eaptain (R87)s Waen
the captain ordsred him on to the truck (29 April) he did no®
mention srrest (R88). He sdmitteds he heard noise (R89), he
_heard men -cursing the company and the captain and heard a wggntien
that they get out of the "motherefucking company®™ (R90), md that

. they wanted a transfer (R92)., He obsyed the uptnin's only order of
30 April to got on the trusk (Raa-oo). _

Webb, in his unsworn statement, said that the Crimiul
Investigation Division sgedt who took his pretrial statememt
assured hinm that if it were used in court, the agent would let tho
sourt know Webb could not speak for uny of the ethnt msn. The -
agent did not do this (3121).

L . Smith, in his unsworn statement, admitted that he went to tho

~ eaptain's jeop and argued with him about a transfer, told the captain,
without profanity, he was no good and becane exoited. Jones told
Saith to salm down and get his finger out of the captain's face and
pulled 8mith sway frem the Jjeep,  He oh.uod 1 trnck to motmt :lt, without
sucoesss  He heard shots (mzz). - ‘ _

L B. a. The granting of the defense notien ror severence ¢of trial
,u %o acoused Robinson on the ground that as he was ckargzed only with
willfull disobedience of an order by Captain Flynn and that trial with
the 11 men mooused of mutiny and insubordination would be highly pree
Judicial to his rights (R5~8) was proper, in the exercise of the .

. eourt's sound diseretion (efj (i ETO 3147, Gayles st al, and autherities
therein cited)s 4s sbove indieated, Robinson was tried & few days
ol ter the trial herein and eonvicted of willfull dischedience and exe
oiting a mutiny, sentenced o dishonorable discharge, total forfeitures
and 1life imprisenment and the record of trial was finally held legally
lurtioiont to suppors tho rindingt and untsnco (' mo 13269. Robinson).

: . b, "The dours denied a dotenu motion to strike out cho.rgo
II and its spesifications on the ground that a series of offenses which
constitutes substantially one offense should not be made the basis of
uuuplo orarzas (MCH, 1928, par.27, p.l17) (R6-7) The spesifications
sl alhgt beginning a mutiny (8pecs 1) and joining in a
'nut Spec. 3)« Thoso of Charge II allege behaving in aninsubord =
: huto mamnep by the ssme sacuzed to their commanding officer. - The

wld e
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overt aots of insubordination alleged in the speoifications of éh;rgo

II are also alleged in those of Charje I. Although the offenses

allezed in the two groups of specifications ars similar they are none

the less separats and distinot (Winthop's Hilitary Lew aud Precedents (Roe
print, 1920), ppe578+5793 CM ETO 1920, Hortons CM ETO 18840, MoCoy)e.
¥oreover, one transaction may appropriately be made the basis for
- gharging twe or more offenses when doubt exists as to the facts or law
(MCM, 1928, par.27, pel7?)s Common prudence diotates the practice-

"yhere the legzal character of the act of acoused -
eannot be procisely kuown or defined till
doveloped by the proof® (Winthrop's iilitary
Law and Precedents (Reprint, 1930) peld3).

Lagtly, the denying of the motion was a matter within the sound
disorotien of the ocowrt and we cannot say it was arbitrary here. - The
motion was properly denied (Cid ETO 895, Davis et «1 3 BR(ET0)59; OM
ET0 4570, Hawkinss M ETO 5155, Carrell and D'Elia)e '

.- 8. Tostimony ss o prior mutineus conduct in the oompa;.ny
was revelent and admissible (Ci ETO 13269, Hobinaon). ‘

T« Specifications 1 and 8, Charge III (Willful dieocbedience,

Winstegd and Jormson)s  Ihe evidenoe establishes that at tho dates
" and places alleged, eash mcoused refused to obey direet orders by
Captain Flynn, their comnanding officer, assllegeds The willfullness

of their discbedience was demonstrated by ¥Winstead's insolent and
- defisnt language to his superior officer and by Johnson's insistence
hé was not under arrest and the persistence of his rofusal, The sourt
found, however, that Johnson was guilty only of a failure to obey the
order, a lesser included offense of that slleged and established (of:
CM ETQ 5362, Shackleford)s The record fully supports the findingzs of
guilty of thre Charge and these specifiBations with the substitution
noted as to Johnson(Ci{i ETO 3078, Bonds et aly CU ETO 3147, Gayles et aly
€M ETO 13289, Robinson)s = = _ .

8+ s+ Specifiocations 1; 2, 3, Charge I+ Aococused W nstead and
Hicks are charged with jointly beginning a mutiny by (1) concertedly
refusing %o obey the lawful order of Captain Flynn, thelr Commanding
Offiser, to get into desipgnated trucks, (2) urging members of their
company concertedly to refuse to obey such orders, (3) causing said
mexbers concertedly to disrezard and defy such orders, and (43 making
insulting and abusive remarks to Captain Flynn, with intent to usurp, -
z;bvsrt,)md override for the time being, lawful military suthority

pess 1)e . : L

Aosused Webd, Smith, Jones, Shered, Thomas, and Sewell are
charged with jointly joining in an existent mutiny in their company .
against tl.0 Yl=wful nilitary authority of Captain Flynn, theiriGommanding
Officer and, with intent te subvert and override such military authority

’
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for the time being, (1) refusing to obey his lewful orders to get
into designated trucks, (2) making insulting and abusive remarks

‘:o him, (3] striking him and (4) shooting Sergemt Waitman in the head
SP'O.Z). .

Agoused Johnson is chargod with Joining this existent mutiny
in his company and, with the same intent as alleged in Spesification 2,
firing e shot from his M-l rifle in the presence of members thereof
assembled in the irmediate street area (Spec.3).

Artiole of War 66 provides in pertinent part:

"Any person subject to military law who * % *
begins, * * * or joins in any mutiny » * =

- in any campany, * * * or other command shall
suffer death or such other punis}unant a8 A
court-martisl may direct®,

The Manual for Court-lu'tial provides:

"Mutiny imports collective insubordination and
necessarily includes some combination of two
or more peraons in resisting lawful military
authority.

s % 8 \

The concert of insubordination contemplated in

- mutiny * * * need not be preconceived nor is it¢
necessary that the ast of insubordination be
aotive or violent, It may consist simply in
& persistent and concerted refusal or ommission
to obey orders, or to do duty, with an insubordinate
intent,

* % %

The intent which distinguishes mutiny * » & ig

the intent to resist lawful authority in combime
ation with others. The intent to oreate a mutiny

* * # may be declared in words, or, as in all other
ases, it may be inferred from acts done or from
surrounding eiroumstances. A single individual

may harbor an intent to oreate a mutiny and mgy commit
some overt aot tending to create a mutiny * * * and so

be guilty of an attempt to oreate a mutiny * * = alike

whether he was joined by others or not, or whother a

 mutiny * e astually followed or not,

) * "'
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There can be no astual mutiny & * * until there
has been an overt aot of insubordination joined
in by two or more persons. Therefore no person
oan be found gullty of beginning or jolning in

a nutiny unless an overt agt of mutiny is proved.

& person 1s not guilty of begianing & mutiny unless
he ia the first, or mmong the first, to commif an
overt act of mutiny; and a person oan noet Join in
& mutiny without joining ir some overt aot. Mence
prosence of the accused at tho scene of nmutiny is
negessary in thess two oases™ (MM, 1928, par.l35,
PPe 150-151)0

Winthrop thus defines mutiny and the offenses of beginmning and
Joining in a mutiny:

® It may, it is believed, properly be defined as con-
sisting in an unlawful oppositiocn or resistance to,

_ or defiance of superior military authority, with a
deliberate purposs to usurp, subvert, or override
the same, or to eject with authority from office,

\
£ 5 @

it has been erpressly held that sun intention to overthrow
for the time at least the lawful authority of the master is
an essential element of the crime, that simple violence
against the officer, without proof of intemnt to override

his authority, 1s not sufficient to constitute revolt or
mutiny, thet mers discbediense of orders, umaccaupanied by
such intent, does not amount to mutiny, snd that insolent
langusge or disorderly behavior is per ss lnsufficlent to
establich 1it,.

« % #

The intent may be openly declared in words, or it may be
implied from the act or mots done, -~ as, for example,

from the actual subversion or suppression of the superior
suthority, from an assumption of the command whioh belongs
to the superior, a rescue or atteampt to rescue a prisoner,
a_stacking of arms and refusal to march or do duty, a taking
up arms and assuming a menacing attitude, &ej or it may be
gathered frem a variety of ciroumstances no one of which
.perhaps would of itself alone have justified the inference,
But the faot of cambination « that the opposition or resist-
ance is the proceeding of a number of individuals seting te-
gother appareatly with a common purpose - 1is, though not
sonclusive, the most signifiesnt, and most usual cridoneo
of the existence of the intent 1n question.

- 17 -
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While the intent indicated is essential to the

offense, the same is not completed unless the
opposition or resistance be manifested by some

‘overt ast or acts, or specifioc gemduot. Mere int-

ention however deliberate and fixed, er eonspiraey
howsver unaziwous, will fail to censtitute mutiny. .
Words alone, unsscompanied by sots, will net suffice.

k% ®

The oppoaition or resistance need not be astive or
violent, It thus may oonsist simply in a persistent
refusal or omission, (with the intent above lpeoiﬁ.od),
%0 obey orders or do duty .

o I B

To sonstitute mutiny it is not necessary that there should
be a eonecert of several personss a single individual may
entertain the intent and ccmmit, or in the words of the
Article, 'begin', an ast of mutiny. As already indioated, ‘
however, a cambination is usual and indesd almost invariable;
the gauses whicvih actuate mutiny being commonly matters of :
Joint grievance or complaint with & greater or less number
of persons. The goncert, where it exists, need not neeoess~
arily be preconsert; but, as mutinies naturally grown out

of previous consultations and conspirings, it will goncrany
be such,

2 s's

'Who begins, exoites, sauses, or joins in, sny mutiny®,ks.
Samusl distinguishes in general terms the twe elasses of
persons contenplated by the Article as those who lead and
those who fellow, And the simplest view te tiuke of the

words quoted is, to treat begin, exsite and cause as differsat

. nsmes for the same thing, To wit the offence of the offiser

"or soldier who eriginates or is instrumental in erigimsting
- » mubiny, and join in as referring especially to the offence

of one who partiocipates in a mutiny when once insugurated,

R

‘dJoining in a muny is the offence of one who takes part

in & mutiny st any stage of its progress, whether he engages
in sstively execsuting its purposes, or, being present,
stinulates snd enscourages those who doe The Jolning in

«l8 »
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a mutiny counstitutes a conspiracy-and the
dootrines of the ocommon law thus become

spplicable te the status - vis, that all the
partiocipators are prineipals and each is alike
guilty of the offence; that the aet or declare

ation of anyone in pursusnse of the eommon design

is the act or declaration of every other, and that,
the commen design being establishedi, all things done
¢t promote it are admissable in evidence against each
individual goneerned,

Hone of the offeneces is ocmplete unless mutiny actually
ocsurs. The Article, in ‘designating as offences the
beginning, &0., and joining in, & mutiny, evidently
oontemplates that a mutiny shall have been consumated.
A mutiny complets in law must actually have existed te

 suthorize the bringing to trial of an accused for an
offence of this olass” (Winthrop's Military Law and
Precedents ( Reprint, 1920), pp. 578=583).

8+ . The evidence shows that from 12 April 1946, vhen accused first

came to Captain Flynn's company, they unre nonsooperative and recalcitrant.

He ascordingly used stermer langusge and, nc doubt, meithods in dealing with
them than in dealing with old members of the companye. This the men resented
and evidently interpreted, rightly or wrongly, as unjust discrimination, With
this background, the events of 29 April are not difficult to understand (of, .
CM ETO 13269, Robinson). The arrest of Robinson followed by his forcible
renoval from the truck tc the military poliee jeep was the spark which Hicks
and Winstead fanned into the flame of a mutiny. This they did by together
refusing to return to their truck when told to do so by Captain Flymn, by
urging the 20 or 30 men who were nearby with the trucks not to take er pay
attention to his orders and to "get out of this mother~fucking compary”™ en masse,
and by addressing Captain Flynn as a "mother-fucking chiocken-shit" offisr., The
direot result of their ecnserted disobedience and exhortations was the ocon-
gregating of accused Webb (the ringleader), Smith, Jones, Shered, Thomas,
Sewell and others near the truck; the throwing of bags off the trucks and
dismounting therefromj the general confusion and "milling arcund™; the general
hue and ory of "L eth all get out of this mother-fucking, ohicken-shit outfit™;
and the ooneerted disocbedience by the named accused of Captain Flynn's orders
to mount their trucks, The intent of Hleks and Winstead to overthrow and
everride their commanding offieer's lawful military authority, in cembinatien
with other members of their company, is manifest from their eocncerted overt
acts of insubordination which were among the firat acts of mutiny to occour -
their own conecerted disobedience and mutinous exhortations to their fellows -
to follow their exampls in disobeying the captain and to get out of the company.,
Hore began the mutiny, The evidence fully supports the findings that Hiocks
and Winstead began a mutiny as alleged (Specification 1, Charge I ) (CM ETO
3147, Gayles et alj Ci ETO 3803, Gaddis et alj of: CM ETO 3928, Davis; CM EIO
13269, Robinson; Compare_ Ogletree's harangus to excited, sugered colored .
_ soldiers in CM ETO 895, Davis et al, 3 BR (ETO) 69, 103,110, with the exhort-

ations of Hicks and Winstead). The possible existence of other contributing
causes of the mutiny is no defense (CM ETO 13269, Robinson).

P."?'Sl”'?TCTEu
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b. Kindled by Hicks and Winstead and further aroused by their

arrest and removal in the jsep with Robinson, and by Webb's continuation |

of the two moldiers' mutinous suggestions, the mutiny thus begun, was joined
in by the whole group. Aeoused Smith, Jones, Shered, Thomas and Sewell,
together with Webb congregated near the trucks, refussd to obey Captain
Flynn's lawful order tomount their trucks, took up the wry to get out of

the sompany and ga to the stockade, made insulting and abusive remarks to the
esptain, and refused to move their equipment (which they had taken from the
trucks) so as to permit the trucks to passe Acoused Johnson fired a shot )
from his rifle while in arrest in a nearby trusk at the height-of the confusien,
As the convoy pulled cut, all six of the named ascused surrounded their Homme
anding officer's jeep and for 20 to 30 minukes threatened him and snsulted him
with vile language, Two of their number, Smith and Jones, even struck him,
and Webd, the ringleader, cocked his rifle and stuck it into Military Poliee
Sergeant Waitman's stomach,with a threat to kill him, When the captain wus
finally sble to get away from them in the jeep, 15 to 37 shots were fired
from ascused's group, one by Webb, and one of whioh wounded Waitman in the
head, .That the six acoused possessed the required inteat is beyend dispute
and they elearly joinad in overt acts of mutiny which temporarily cverthrew
and nullified Captain Flynn's authority, Their defiance of his authority
sould hardly have been more complete, It was aggravated by their threats and
their astusl sndangering of his life. The respomibility of «c:cused, all of
whom were participators, as prinoipals for the acts of Jomes, Smith and Webbd
and for the shooting of Waltman is beyond question (CMETO 804, Ozletres et al,
2 BR (ETO) 3373 CM ETO 1052 Geddies ‘et alj CX ETO 6764, Lilly et al).
Johnson's claim that his rifle was asccidemtly discharged just at a oritieal
point in the uprising as well as the various denials and explanations by the
other sccused were not required to be believed in whole or in part by the sowri .
(CK ETO 16655, Pagano)s The finding of guilty of the six named acocused and
Johrson of joining in a mutiny as slleged, are amply supported by the evidencs
(Specification 2, Charge I) (CM ETO 895, Davis et al 5 BR (ETO) 59; supra;’

CM ETO 1053, Geddies et al; CM ETO 3147, Gayles et al). . .

8¢ Bpegifieations 1,2, Charge IIs

‘ The evidence above discussed proves that Winstead and Hicks ooncertedly
behaved in an insubordinate manner toward Captain Flynn in violatien of Artiole
of War 86 by (1) refusing to obey his lawful order to get into sertain trucks,
(2) using insulting language to him and calling him opprobrious names, and (3)
urging other msmbers of the company to refuse to obey his lawful orders (Spec.
1). The evidence shows that mccused Webb, Smith, Jounes, Shered, Thomas,and
Sewsll also oonoertedly behaved in an insubordinate manner toward the captain
in violation of Article of War 98, by (1) refusing to get into the trucks as

. lawfully orderdd by him, (2) using insulting language to him and calling him
opprobricus names, (3) striking him on his body (by Smith and Jones), and
(43 urging other members of the campany to refuse to obey his lawful orders,
The findings of guiltyaf the eight named scoused of the insubordinate sondust

" alleged is fully supported by the record (Winthrop's Military Law and Preoe=
dents (Reprint, 1920), pp. 578+6793 CM ETO 1920, llorton; CM ETO 16840, MoCoy).

9o The charge shaet shows the following with respect to the several
sscuseds . '

w20 e
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NAME AGE _ PLACE OF INDUCTION - DATE OF INDUCTION
Winstead 28 5/12 . Indisnspolis,Indiana £1 December 1942
Hicks 23 2/3 Detroit, Michigan £1 December 1842
Webb 22 1%12 Hew York City,New York 16 January 1943
Smith 21 9/12 Los Angeles,California 1 July 1943
Jones 2A» Eow Rochelle,New Yorks 21 June 1943
Shered 21 8/12 Huntington,West Virginia 25 April 1943
Thomas 22 3/12 Fort Sam Houston,Texas 1 March 1943
Sewell 27 1/4 Fort Thomas,Kentucky 22 January 1942
Johnson 26 5/8 Detroit, Michigan, 27 January 1944

* Az correoted by accused Jones at trial (R132), .
Each acocused was inducted to serve for the duration of the was plus six unthl.
X¥o prior aervice of -.ny of aocused is shown,

10, The court was legally constituted and had jurisdiction of the persons
and offenses, XNo errors injuriously gffoctins the substantial rights of any eof
aocused were committed during the trial, oard of Review is of the opinicn
that the record of trial is legally uu.tficion% to socused Winstead, Hicks, Webdb,
Smith, Jones, Shered, and Sewell to supoort the findings of guilty and the
untonoos as oommuted and legally sufficient as to accused Thomas and Johnson

mppert the findings of guilty and the sentences,

11. The penalty for begianing a mutiny, for joining in a mutiny and in
time of war for willfull disobedience of the lawful eommand of a superior officer
13 death or such other punishment as the courtemartial may direct (AW 66,64).
Confinement in a penitentiary is muthorised upon conviotion ef beginning a nutingy
and of joining in & mutiny by Artiele of War 42, The designation ef the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of occnfinemsnt is
tuthorind (Cir.229, WD, 8 June 1944, sec.II, pars, lb (¢), ).

W m ,L Mgo Advoeate

zé 5; U u&‘/‘ ”/ ;f/ Mzc Advooate
7

(DETACHED SERVICE) = Judge Advooate
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" 1st Ind. o L
War Department, Branch Office of “The Jud e Advo_cate Genoral with
the European Theater. . . 3 DEC1945 =~ TO: Commanding
General, Theater Service Forces, European Theater, APO 887, U.,S. - !
. Amyo R o ’ o e o R ' R

j o »

1. In the i‘ore oing case of Privates L.ALCOLM THOMAS (38455218), ;
ROSSIE JOHNSGN, JR. E636899638), both of 4016th Quartermaster Truck -
Coera.ny, attention is invited to 'the forogoing holding by the Board
of Review that the record of trial is legally sufficient as to such

. .accused to support the findings of guilty and the sentences, which.
holding is hereby approveds Under the provisiens of Article of War
: 50—, you now have authority to order executlon of the sentenceso

2, Thé period of conflnement included in accuseds' sentences is, B

~ excessive when judged by the standards adopted by court-martial ;
_authorities in similar cases, A review of the ‘cgses arising in this ‘
' theater will show that the spproved sentences have ranged from five .
_-to 25 years, I recommend a substantial rsduction in the perlod of
.conflnement of each accused. - -
VRN
"3, The pubhcatlon of the general court-martlal order and the I
- order of execution of the sentence may be done by you as the successor .
in command.to the chmnandlng General, Continental Advence Sectlon, . i
" Communichtions Zone, European Theater of Operations, and as the offioer
) commhndmg for the time bemg as provided by Article of. War 46, .

B . 4+ When copies of the published order. are fomrded to thia office,,
.. they should be accompanied by the foregoing holding and this indorsement..
..:.The file number of the record-in this office is CM ETO 17699,  For con=-

-..wenience of reference, please ‘place that number in brackets at the end

"fc B fic. MeNEIL, 5
/46’ Br‘gﬁﬁdl r;/General,United States Army, _
OASSI : t Judge Advocate C—ener -

1‘" . . B
2 .M»‘,;- -
I

(- u’to"acéuaed;' f l_rs sentence as comnmted ord Q(mo m :

( % uc \1945). N f ered Qxecutﬁdo 639’ v ‘ ’ B o
As to sccused: Iinstead sentenoe asccnmted ord xec Gcno .

. 26-Deo 1945)e . . . . ered e ““d- 641. USFET,

“( As to accused Wobb, mth Jones Shored and Smll sentencg ” te ;’
exceuted. GCMO 642, USFE‘I', 56 Dec i945). i | -2 28 comm d ordered,‘

_v_. 4’._ ,4-'. s e
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Branch Office of The Judge Advocate General

v _ with the
' European Theater
APO 887
BOARD OF REVIEW NO. 3~ - 97 OCT 1945
CM ETO 17705
"UNITED STATES )  STH INFANTRY DIVISION
) '
v, )  Trial by GCM, convened at Ingolstadt,

) Germany, 6 June 1945, Sentences
Private JAMES G. HEILIG ) . Dishonorable dischar ge, total forfeituras
(33642015), Company F, ) and confinement at hard labor for life,
39th Infantry ) Us S. Penitentiary, Lewisburg, Pennsylvania.

\
HOLDING by BOARD OF REVIEW NO, &
SLEEPER, SHERMAN, and DEWEY, Judge Advocates

1. Thé record of trial in the case of the soldier named above has
been examined by the Board of Review.

1

2o Accused was tried upon the following Charge and Specifications

CHARGE: Violation of the 92nd Article of War,

Bpecifications In that Private James G, Heilig, Company "F",
39th Infantry, did, at Grosskuhnau, Germsny, on or about
27 April 1945, foroibly and feloniously, against her will,
have carnal knowledge of Mrs, Helene Tyrra, a German
civilian residing in Grosskuhnau, Germany.

Ho pleaded not guilty and, three fourths of the members of the court present s
at the time the vote was taken concurring, was found guilty of the Specification
and the Charge. No evidence of previous convictions was introduceds. Threee -
fourths of the members of the court present at-the time the vote was taken
concurring, he was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowsances due or to become dué, and to be confined at

hard labor, at such place as the reviewing authority may direet, for the

term of his natural life. The reviewing authority approved the sentence,
‘designated the U, S. Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement, and forwarded the record of trial for action pursuant to Article

" - of War 503,

CONIiTEWFIAL T e,
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. 3e¢ The evidence for the prosecution showed that on the night of
27 April 1945, two shots were fired outside the residence of Anton Tyrra and
his wife, Helene, the prosecutrix, in Grosskuhnau, Germany., Anton went
outside to investigate, and accused pointed a rifle at him, then indicated
~ with a pistol that he should open the door. When Anton was unable to ocpea
the door with a heammer and pliers, accused fired & shot through a window,
Anton then broke a hole in same glass and orawled through it, and being still
unable to open the door, broke a panel out of it. Helene came running out
screaming "My husband, my husbend", and accused pointed his pistol at both
" of them R6m9,14wl5)e He then foreed Helene to kiss her husband, and advanced
end motioned that he wanted to kiss Helenee, Anton held his hands in the air-
and nodded in the affirmative, whereupon accused kissed both Helene and Anton
(R9,16=17)s Hoping to arouse sympathy in acoused, Helene and Anton got their
two children from their beds and showed them to accused, who had followed .
them with his pistol in his hands They also pleaded with accused not to shcot,

" When he showed no sympathy and motioned the children away, they returned the

children to bed and went out egein (R10,17). As Herr Reuter, a roomer, came
out of the house, accused fired at him and then ordered them all into the
house (R11,18)s Anton refused to enter and, when accused turned to Helene
for a moment, ran around a corner of the house to the village, nearly three
miles eway, and got four American mldiers (Rll)e Reuter also succeeded in
leaving (R23)e Helene testified that when her husband left, accused forced
her, with his pistol, into the room with her children, and motioned for her
to undress, which she did. When she was completely naked, he unbuttoned his
- trousers, and placed his penis in her vagina while they were standing in the
center of the room (R18~19), She stood with her feet together at first but
did not know if she kept them together. His penis "slipped in". He did not
have an emission (R25) After about two minutes he shoved her backwards to
& couch and made her sit downe He lay on the couch and made her pull his
trousers down by holding his pistol against her breast (R19). She testifieds

“Then, he motioned with his hands, he patted his thighs.- I
assumed this memnt that he wanted me to sit on it, his body
moved up and down" (R19)e .

She sat on him ad hie penis "went in by itself" (R18,21). After three or
four minutes he motioned for her to get up, put one of his hands behind her
head and "I had to put the penis into my mouth, This went on for 15 minutes
that I had to lick on it® (R19)s He did not have an emissbn and his penis remain-
ed erectat d 1 times (R21). She did not cooperate with him at any time,
the acts wers against her will, and she did not resist more because she was
afraid, especially of the pistol (R24)s Accused asked her in German to
sleep with him end she refused. She reached for her c¢lothes and had just
put a slip on when the door opened and an American soldier entered, He

left after some conversation, and she ran to another rooms, Accused followed
with is pistol in his hand and motioned for her to undress again. She
refused and he slapped her. Accusgd went outside in response to a call in ~

English, and s he ran away to her friends (R19). In her opinion accused was
drunk(R20)e : .

Sergeant 'Irving Q. F‘;ey testified that he came with four other soldiers
to the house at the summons of a civilian policeman, Accused came to the door

| | | o 177405
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A

and said there was no trouble and that, "I got the woman snowed aud I am just
trying to get a little and you boys-leave me alone”, The woman had been
crying and when she came to the soldiers, accused ordered her back in the
house at the point of his gun, then "covered" the soldiers and ordered them
to "beat it". They wont behind tie house and heard the women crying again,
and then devised a plan pursuant to which they called accused outside and
ona of the soldiers slipped up behind him and grabbed the pistol from him.
When a vehicle drove up with Anton ad several other soldiers in it, accused
"Mtook off shoubing, 'You can shcot m3 in the hack if you want to'". Accused
had "evidently.been driunking" (R25-27)., According to another of the soldiers
he was drunk (R29). _

4, After his rights o.s a ntness were explamed to him, accused elected-
to remain silent (R36).

For -the defense, evidence impeaching the testimony of prosecutrix was
given by the interpreter to the effect that in a pre-trial statement, she had
" stated that accused's penis was not erect during the second act, and that wien
she took his penis in her mouth, accused ceased to maintain pressure on her
- head when she ™did not want to any more™ (R29=30)¢

A medical officer testified that it was impossible for a man to
penetrate a woman's vagina while standing unless either the man or woman
inserted the penis. Even with cooperation it would be difficult, and the
relative heights of accused and prosecutrix would make it more difficults.
Also, if a woman sat on a limp penis, penetration would be impossible unless
either the man or woman inserted the penis, but pemetration without assistance
would be possible if the penis were erect. Extreme drunkenness would make
either of the acts still more difficult (R51-52).

A private of accused's company testified that at about 2115 hoz'n's on
27 April, accused was "pretty well dead drunk®™ on "high light", which was
‘"something like gas and benzine" (R32-33),

Accused's commandmg officer testified that accused's character was’
excellent and he was satisfactory as a soldier, while his first sergeant
testified that his character was "very efficient" and that he was a very good
soldier. Both witnesses desiredt have accused back with the unit (R34,35).

5. The testimony of prosecutrix showed that accused, at the time and
place alleged, had carnal knowledge of her without her consent, by putting her
 in fear of losing her life or suffering serious bodily injury, by threatening
her with a pistol. Her testimony relating to the indisoriminate shooting by
accused prior to the alleged rape is corrdborated by testimony of her husband.
American soldiers further corroborate her testimony by showing that accused :
threatened her with the pistol and expressed his intent to have carnal knowledge
of her, while she was crying and in apparent genuine fear of him, While there
is no direct corroboration of the fact of carnal knowledge, all of the circume
stances are corroborative of prosecutrix® testimony with referencse thereto,
snd her testimony is both reasonable and uncontradicted except: in minor respects.
If prosecutrix was placed in a state of submission through reasonable fear

[
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engendered by accused, his acts constituted rape. The evidence supports the
findings of guilty (CM ETO 3933, Ferguson et al; CM ETO 3740, Sanders et als
CMETO 10841, Utseys CM ETO 12472, Syacsure; CM ETO 14382, Jmos; CM BETO 15905,
Arias), .

. TWhile the evidence indicates a strong probability that accused
was drunk at the time of the acts, voluntary drunkenness alone does not
constitute an excuse for the commission of the crime of rape (CM ETO 9611,
Prairiechief; CM ETO 13476, Givens)e »

. '6. The charge sheet shows that accused is 21 years ten months of
ece and was inducted 25 Jume 1943 at Richmond, Virginias No prior service
is show.

-~
Ts The court was legally constituted and had jurisdiction of the person
and offense, No errors injuriously affecting the substantial rights of accused
were committed during the triale The Board of Review is of the opinion thd
the record of trial is 1ega.lly sufficient to wupport the flndlngs of guilty
and the sentence, - :

8. The penalty for rape is death or life imprisomment as the court-
martial may direct (AW 92), Confinement in a penitentiary is authorized
upon conviction of the crime of rape by Article of War 42 and sections 278 and
330, Federal Criminal Code (18 USCA 457,567)e The designation of U. S
Penitentiary, Lewisburg, Pennsylvania, as the place of confinement is
proper (Cire229, WD, 8 June 1944,sec.II, pars. 1b (4),3b). -

.

<

@l&ﬁg&_w@ Advocate
wmm‘%

- (TEMPORARY DUTY)  Judge Advocate

17793



| (21
BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL

with the
European Theater XXXHDELNICODIGE
APO 887 .
BOARD OF REVIEW NO. 1
2 2 0CT 1945
CM ETO 17707
, UNITED STATES ) IX AIR FORCE SERVICE COMMAND
Ve ) ‘
Private ROBERT F. HAWKINS ) Trial by GCM, convened at"Erlarigen, Germany,
. (38242923), 2004th Ordnance ) 25 September 1945, Sentence: Dishonorable
Maintenance Company (AF), ) discharge, total forfeitures and confinement
42nd Air Depot Group } at hard labor for five years. Eastern Branch,
! : ) United States Disciplmary Barracks, Greenhaven,
) New York.

HOLDING by BOARD OF REVIEW NO. 1
STEVENS, CARROLL and O'HARA, Judge Advocates.

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review a.nd found legally sufficient to sup-
port the sentence. :

, 2. Specificatiens 2 and 3 of. ‘t.he Charge allege that accused assaulted
two German civilians with intent to do bodily harm by striking them with his
fist, The evidence showed no more than that, One of the persons assaulted

 (Buchner) testified that he-was not injured (R11) and there is no evidence
that-the other (Aberle) suffered any injuries (R9,R29;Pros.Ex.2). Under such
circumstances accused was guilty orly of a simple assault(6M ETO 8189, Ritts
and French). It follows that: the record is legally sufficient to suppert only
so much of the.findings of guilty of Spec:.f:.catlons 2 and 3 as involves a finde
ing that accused did, at.the time and place alleged, commit, an assault and bat=-
tery on the persons alleged in the manner alleged, in violatio icle of
War 96 and legally sufficient to ——tmmmnwﬁ—l}“gge%m ¢

sustain all other fmdings of guilty : o S
and the sentence. : : W Judge Advocate .
_AcPo 2-45/19W/cB0%8CO d > Judge Advocate
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Branch Office pf The Judge Advocate General

with the
European Theater
APO 887
BOARD OF REVIEW Nq. 5 g DEC 1945
CM ETO 17723
UNITED STATES ) DELTA BASE SECTION, COMMUNICATIONS
: ; Z0NE, EURCPEAN TER OF OPERATIONS
V. . ke . .
_ ) .
Private RALPH SEBALLOS ) Trial by GCM, convened at Marseille,
(20846956), Company X, g France, 6 August 1945, Sentence:
157th Infantry. Dishonorable discharge, total for-
, ' ) feitures and confinement at hard
) labor for life. United.States
) Penitentiary, Lewisburg, '

Pennsylvania,.

HOLDING by BOARD OF REVIEW No. §
HILL, JULIAN and BURNS, Judge Advocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review and the Board
submits this, its holding, to the Assistant Judge Advocate

- General in charge of the Branch Office of The Judge Advocate
General with the European Theater,

2. Accused was tried upon the following Charge and
Specification: '

CHARGE: Violation of the 58th Article of War.

Specification: 1In that Private Ralph Seballos,
Company X, 157th Infantry, did, at or near
St. Victoret, France, on or about 16 January 1945, -
desert the service of the United States, and
did remain absent in desertion until he was
apprehended at Marseille, France, on or about
19 April 1945, .

He pleaded not guilty and, two-thirds of the members of the
court present at the time the vote was taken concurring,

17723
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was found guilty of the Charge and Specification., No '
evidence of previous convictions was introduced, All

of .the members of the court present at the time the vote

was taken concurring, he was sentenced to be.shot to death
with musketry, The reviewing authority, the Commanding
General, Delta Base Section, Communications Zone, European
Theater of Operations, approved the sentence and forwarded

the record of trial for action under Article of War 48 with

the recommendation that the sentence be commuted to dishonorable
discharge, tctal forfeitures and confinement at hard labor for
life, The confirming authority, the Commanding General,
United States Forces, European Theater of Cperations, confirmed
the sentence, but owing to special circumstances in £he case
and the recommendation of the reviewing authority, commuted it
to dishonorable discharge from the servicg, forfelture of all
pay and allowances due or to become due and confinement at hard
labor for the term of his natural life, désignated the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement and withheld the order directing execution of the
'sentence pursuant to Article of War 50%. '

Je It was stipulated, the accused expressly consenting
thereto, that his correct name is Ralph Seballos and that from
16 January 1945 he was a member of Company K, 157th Infantry
in the military service of the United States (R13). ©On 16
January 1945, accused was a prisoner in the Delta Base Section
stockade at St, Victoret, France (R10) on which date while
outside of the stockade. on a work detail he escaped (R1ll).
Accused wore nis dogtags and uniform after leaving the stockade,
according to a witness who was with him, and expressed his o
intention of turning himself in as he wanted "to get straightened
out" and return to scldiering (R12). On 18 April 1945 at about
0145, two military policemen on patrol in Marseille, France,
apprehended the accused in the company of two colored soldiers
and a French civilian (R14,15, 21). The civilian was carrying
a 60 pound sack of sugar and the accused, carrying a cocked

.45 pistol in his hand. and representing himself to be Staff
Sergeant Keller of the 507th Port Battalion, stated that he had
apprehended the civilian stealing sugar and was taking him to the
military police station (Ri5,16,22).  Several other civilians
appeared carrying sugar and all, including accused, were takeg
by the military police to the 6th Port sub-police station (R16).
Accused and the two colored soldiers were not detained by the

" military police (R16) but on the night of 19 April 1945 the
accused was apprehended at a dance at Marseille, France, by
the same military police patrol (R16). At this time the

accused stated that he was Private Lombarde® of the 45th Division

-2 - | 17723
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(R16). On both occasions when encountered by the military
police, accused was wearing G.I. overalls (R17).

After being duly warned of his rights, accused made a
sworn statement (Prox. Ex, '1) which he signed as Ralph
Lombardo (R24-25), The statement, received in evidence
without objection by defense related thet he had been "AWOL"
since January 1945, that he had been living in a bombed
buillding behind the 379th Port Battalion Area for about two
months; that he was in the act of hijacking a sack of sugar
from a Frenchman when the military police came up; and that -
on 19 April he was apprehended by the military police at a dance hall.

- On 30 Agril 1945 accused made a second sworn statement
(Pros, Ex, 2), after agein being duly warned of his rights, which
he signed with his true name (R27-29{. His statement was
received in evidence (R23) over.defense counsel's objection
that it contained inadmissible evidence of offenses committed
prior to the date of the offense charged (R29-31). In this
statement accused said that he had absented himself from his
organization in January, 1944, at Palermo, Sicily; that he was
thereafter apprehended and confined in a stockede for about
four months and was then returned to his unit at Venafro, Italy;
and that two weeks later he again went absent without leave and
after two or thiee months was arrested and returned to his unit

at Anzio,

: After several months he agaln absented himself without
leave, was apprehended in Naples, Italy, and sent to the
Peninsular Base Section Stockade and then to the Delta Base
Section in France, On the day of his arrival at the port of
Yarseille he agalh absented himself and caught a plane back to
Ttaly vhere he was apprehended and was returned to the Delta
Base Seetion stockade during the month of January 194%. After

about one week he escaped and dgringithatfperigg unti% apgrezigggg
he lived b tealineg clothes and rations from the port and s
A gon about 17 April 1945, while he was hijacking a

them to Frenchmen,
French civilian with a .45 sutomatic, he was stopped by militery
police to whom he explained that he was arresting the civilian for

stealing sugar and that he was Staff Sergeant Keller of the 507th
Port Battalion. On 19 April 1945 he was again arrested by the
military police (R33). : ‘

4, The accused, after his rights as a witness were fully

17723
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explained to him, elected to remain silent and no evidence was
introduced in his behalf (R35).

A S¢ It is clearly established by the evidence that accused
was absent without leave from about 16 January 1945 until he was
apprehended on 19 April 1945, a period of over three months,

This unexplained absence over the extended period shown, terminated
by apprehension, 1s sufficient in itself to sustain the findings
of guilty of desertion (CM ETO ;963, Nelson; CM ETO 17551, ‘

Yanofsky; CM ETO 17629, Guyette - The intent of accused to _
separate himself permanently from the military service is further

proved by his use of false names, his repeated absences, escapes

from confinement, and his thefts of clothing and rations, These

offenses were properly considered by the court for the purpose.of

determining the intent of accused to desert (CM ETO 29011)Childrez
® .

et alj CM 130239 Dig. Op. JAG, 1912-40, Sec,395 (7) p.20

e Thé'charge sheet shows that accused is 23 years of age,
end that he was mobilized with his National Guard unit at Yums,
Arizona on 16 September 1941, He had been in the National Guard

since 1938,

‘ "7« The court was legally constituted and had jurisdiction of
- the person and of the offense, No errors injuriously affecting
the substantial rights of the accnsed were committed during the
trial., The Board of Review is of the opinion that the record of
trial is legally sufficient to support the findings of gullty and

the sentence as commuted,

8. The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58), Conflne-
ment in a penitentiary is authorized by Article of War 42, The
designation of the United States Penitentiary Lewfl.sbu:rglS Pennsyl-
vania, as the place of confinement is proper tCir.229, , 8 June

1944, sec 1I, pars.1b(4), 3b).

4. 17723
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1st Ind, ‘ /
War Department, Branch Office of The Judge Advocate General
with the European Theater, 8 DLl e TO: Commanding

General, United States Forces, European Theater (Mein),APO
757, U. é Army,

‘ l, In the case of Private RALPH SEBALLOCS: (20846956),
Company X, 157th Infantry, attention is invited to the
foregoing nolding by the Board of Review that the record

of trial 1s legally sufficient to support the findings of
guilty and the sentence as commuted, which holding is here~

by approved, Under the provisions of Article of War 50%, you
now have authority to order execution of the sentence,

' 2. When copies of the published order are foriarded to
this office, they should be accompanied by the foregoing
holding and this indorsement, The file number of the record
in this office is CM ETO 17723, For convenience of reference,
please place that number in brackets at the end of the order:

(CM ETO 17723).
/Z %/éléé'cf

E.Ce McNEIL,
\JBrigadier General, Uni%ed states Army
Assistant Judge Advocate General -

sy )
/ ]’ ' . ~(/ N E

- Sentence as commnted ordered executeds GCXO 637, USFET, 26 Lbc 1945)°

.
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Braneh Off:.oe of The Judge Advocate General

, with the
European Theater
APO 887 -
BOARD OF REVIEW NO. 3 217 0Cl 1845
~ CM ETO 17724
UNITED STATES ) VI CRPS
. ) . .
Y. ) Trial by GCM convened at Igls, Austria
’ ‘ ) 4 June 1945, Sentente: Dishonorable
Private DOCK C. COPELAND ) discharge, total forfeitures and
(34099542), 163rd Chemical 2) confinement at hard labor for life. .
Smoke Generator Compamy ). United States Penitentiary, Lewisburg,
. ' : ) Pennuylmiu

HOLDING by BOARD OF REVIEW §Oe $ -
BLEEPEE, SHERMAN, and DEWEY, Judge Advocates '

i

. 1y The record of trial in the case of the soldier named above
has been examined by the Board of Review and the Board.submits this,
its holding, to the Assistant Judge Advooate Gemeral in charge of the
Branch Office of The Judge Advocate Goneml with the European Theater !

2e Accused was tried upon the folloring Charge and Specificatiom
. CEMGE: Viola.tion of the 9$2nd Artiole of War.

Speoifioa.tionz In that.Private_ Dook Co Copela.nd_, 163rd -
Chemical Smoke Generator Company,-did, at Kirchhausen
"Gernany, on or about 2000 hours, 6 April 1945, ‘with

. malide aforethought, willfully, delibérately, feloniously,
unlawfully, and with premeditation kill one Mazus Frane,
& human being by shooting him with a rifle, - :

He pleaded not gu:.lty and, all members of the court present when the vote
was taken concurring. was found guilty of the Specification and the Cha.rge,

except the words "Mazus Frano®, substituting the: word "Franz" Evidence

N\
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was introduced of four previous convictions, two by summary court for
drunkenness in quarters, one by summary court for drunkenness in quarters
and absence without leave, all three in violktion of Article of War 96,
and one by special court-martial for absence without leave for one day

-in violstion of Article of War 6le All members of the court present
_when the vote was taken concurring, he was sentenced to be shot to death
'with musketrye The reviewing authority, the Commanding General, VI Corps,
approved the sentence and forwarded the record of trial for action under
Artiocle of War 48, The confirming authority, the Commanding General,
United States Forces, European Theater, confirmed the sentence, but,

owing to specisl circumstances in the case, commuted it to dishonorable
discharge from the service, forfeiture of all pay and allowances due or to
become dus and confinement at hard labor for the period of his natural
life, designated the United States Penitentiary, Lewisburg, Pansylvenia,
a8 the place of confinement, snd withheld the order directing the execution
of the sentence, pursuant to Article of War 505‘

3es The evidence shcrws that on the date and at the place alleged

accused killed & Polish worker named Fra.nz by shooting him twice with a
carbine, once in the head and once in the chest (R38~40,42; Pros.Ex. 2)e
. Aecording to accused's extra judicial confession, the shooting occurred -
at about eight o'olock in the evening when, upon entering a cellar in
search of schnapps, he met accused coming out., "I was scared as I saw
him ocoming, 80 I shot him # % # I shot two’ round into the kid, one ,
into his head and the other into his chest while he was standing® (ra2;
Pros.Ex.2)e Several hours earlier, acoused had been in a shed with
Private First Class Dewie P, Haley when deoossed came in to feed the

sheep and horses. Aocused them told him to "get out of there before S
- he blew his head off" (R26)s At nine ofclock the same eveningabout

an hour after the killing, accused told Haley that he had "shot & boy™
(R24,28)¢ At approximately the seme time, the house where the ‘killing
occurred caught fire and deceased's body was discovered near the basement
door (RlS‘-lS 24). Bhortly thereafter, accused, referring to deceased,
said "I killed that son: of a bitch" (R20)e A post mortem examination
showed that death resulted from a "trauma produced by a high velocity
missile or missiles entermg the chest and head of the individual” (R33)e

: Aocused was drinking on the afterhoon and evening of the
honicide, was drunk when he first admitted having killed deceazed and
afterward "laid on the floor and stayed there all night"(R18,29). He
was an alcoholic with a mental age of 10 years eight months and perhaps
- would respond a.bnoi'mllly to an overdosage of alcohol (R46).

Accused elected to remain ailent and 1'.he only evidence adduced’
by the defense was a stipulation that amedical officer who examined accused
19 May 1945 would testify that in his opinion accused was suffering from
alcoholism.and borderline intelligencewith a mental age of 10 years
according to one test and 10 years eight months according to another, but

e 17724
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that neurologically he was essentially normal, -

For further evidentiary detﬁils see paragraphs 5 and 6 of the
review by the staff judge advocate of the confirming authority.

L. Upon all evidence the court was warranted in finding that
accused's intoxication at the time of the shooting was not of such
severity as to deprive him of the mental capacity to harbour "malice
aforethought" (CM ETO 16122, Barton, CM ETO 7815, Gutierrez; CM ETO 3812,
Harschner).

To the extent that the issue of sanity was raised by the
evidence, the question of accused's legal responsibility was one of -
fact for the determination of the court (CM ETO.2023, Corcoran). A
mere showing that accused is of low intelligence does not relieve him
of legal responsibility for his offense unless his mental deficiencies are
so pronounced as to render him unable to distinguish right from wrong
and adhere to the right (MCM, 1928, par. 78a, p. 63; CM ETO 739, MaXWell).

It is clear that the person whom the Specification alleged to
have béen killed by accused was the .same person wham the evidence showed
that accused had actually killed at the time and place alleged. The
‘variance in the name alleged=lMazus Franc-and the name by which deceased
was identified in evidence and findings of guilty -~ merely Franz -
was therefore immaterial since it affirmatively appears that it neither
misled the court nor prejudiced accused (2 Wharton's Criminal Evidence
(11th Ed., 1935), sec. 1046, p. 181,1). .

Substantial evidence establlshes every element of the offense <
of murder as alleged (McM 1928, par. lLSa, pp. 162-164).

5. The charge sheet shows that accused is 29 yearS'of age and
was inducted at-Fort .Jackson, South Carolina, 2 December 1941. He had
no prior servicq. -

. 6. The court was legally constituted and had jurisdiction of

.the person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence as commuted.

7. The penalty for murder is death or life 1mprlsonment as the courts
martial may direct (AW 92). Confinement in a penitentiary is authorized upon
conviction of murder by Article of War 42 and sections 275 and 330, Federal
Criminal Code (18 USCA 454, 567). The designation of the-United States Peni~
tentiary, Lewisburg, Pennsylvania, as the place of confinement is proper. (Cir,

229,WD, 8 June 1944, sec. II, pars. 1p(
/,:l (&%f%f@/\ Judge Advocate

W C %07/}4( M,Judge Advocate

(TEMPORARY DUTY) ___Judge Advolazg 24
RESTRI§TED - <
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Branch 0ffice of The Judge Advocate General
with the .
European Theater
APO 887
BOARD OF REVIEW NO. 2 . . 29 NOV 1945
CM ETO 17728 R s
UNITED STATES . ) CHAVOR BASE sxcnon,mommmmm
o SR © ) OF OPERATIONS 4
Ve ) )

Ly ‘ : ' ). Trial by GCM convened at Le Havre,
Private ELLSWORTH WILLIAMS, ) France, 19 June 1945, Sentence: .
(84200976), Company E, 1349th . ) . To be hanged by the neck until dead. .
Engineer General Service ’ ) I :
Regiment . )

. HOLDING by BOARD OF REVIEWN0.2 - . .. /.
. HEPBURN, HALL and COLLINS, Judge Advocates ' ‘

1, The record of trial in the case of the soldier named above hes
. been examined by the Board of Review and the Board submits this, its
- holding, to'the Assistant Judge Advocats General in charge of the Bra.noh
Offioe of The Judge Advocate Goneral with the' Europea.n Theater. . !

¢ ‘2. Acoused was triod upon the i’ollawmg Charge end Speoificationz-
| CHARGE: Violation of the 92nd Artiole of Wer. :

Specifieationz In that Private Ellsworth Willisms, b
Company -"E", 1345th Engineer General Service '

" Regiment, did, at or near les Havre, France, with
malice aforethought, willfully, deliberately,
feloniously, unlawfully and with premejitation
kill one Second Lieutenant Eddie L. May, a human. -
being, by shooting him with a rifle, on or about -

24 May 1945,” thereby inflicting a mortel wound as’
a result of which the said Second Lieutenant Eddie “
L. ¥ay died, at or near the pls.co aforesaild, on or
. dbout 26 May 1945, _ o
He pleaded no'b guilty end, ‘all of the members of the court present at the :
time the vote was taken conourring, was found guilty of the Charge and _

‘

LA J

RESTRICTED




RESTRICTED
d .
(Lo)

Specification. No evijdence of previous convictions was introduced. All of
the members of the court present at the time the vote was teken concurring,

he was sentenced to be hanged by the neck until dead. The reviewing authority,
. the Commanding General, Chencr Base Section, Europesn Theater of Operations,
approved the sentence and forwarded the record of trial for action under
Article of War 48. The confirming euthority, the Commending General, United
States Forces, Europeasn Theater, confirmed the sentence and withheld the

order directing the execution, pursuant to Article of War 50%, :

3. The evidance for the prometution, as accurately summerized by the
" Assistent Staff Judge Advocate, United States Forces, Eurbpean Theater, 1s
as followst? : . , ,

On 24 Mgy 1945, the accused. a member of Company E, 13456th Engineer

General Service Regiment , was serving guard duty at’ Le Havre Airport (R7).

At sbout 0930 hours, Sergeant Minor R. Davis arrived 'at the airport. .
Lieutenant Eddie L. May told the sergeant what he wanted done for the dey.
Shortly thereafter the cergeant heerd the accused say to the officer, "Ig
doesn't matter to me from out here at all, if you don't send me from out here
at all", Lieutenant May replied, "If it takes that you'll remain®, Sergeant °
Davis proceeded with his work and his ettention was not called to the accused
egain until a weapons carrier drove up to where he was working. - The accuses

sterted for the weepons carrier, and asked the driver where he was going.

The accused said "Sir, this is my relief" and turned and went toward Lieutenant
May. Sergeent Davis had walked eway from Lisutenent May and the accused,

- end sometime thereafter he heard the officer call to Private Eeynes, Sergeant
Davis called to Private Haynes and told him that the officer wented him (R7).
Davis was s hundred yards away.from the officer and the accused, whom he
observed standing ebout eight feet apart. He hmrd someone spesking in a loud
toke of voice seyinz, "Don't come up to me, don't come up to me, Lieutenant”.
"As Sergesnt Davis feced them the accused had his gun pointed towerd Lisutenant
May. The gun was an '03 Springfleld. The accused appeared to be holding his
gun between his waist and shoulder. As Sergeant Davie started towerd them
‘the aoccused fired his gun end Lieutenant May fell backwarde.,  After the. :
accused fired his gun he turned his back and walked awe}y (R8). Sergeant Davis
ran to Lieutenent May who was lying on the ground. The latter was hollering -
"Get a doctor, Get a doctor, quick™, The officer was placed.in the weapons
carrier. Sergeant Davis then went to the accused end said, "Soldier, give
me that rifle®. He replied, "Sergeant, you take the rifle, take the
smmnition, teke everything". The rifle, four rounds of emmunition; and the

- empty cartridge were given to the sergeant of the guard (R9) The rifle was
unloaded when it was taken from the accused (R27).

Private Daniel Boone, who was supervising a prisoixer of war detail at
the scene of the incident (R1l), at approximately 0930 hours, heard the
accused scream, "I been out here a long time. I been out here too long". .
Private Boone was stending ebout 150 yards awsy when he turned and sew the
accused and Lieutenant May stending a short distance apart. The accused was
holding his rifle at his side pointed toward the officer. The witness
" indiceted that the rifle was held with the butt at the right hip with the
muzzle pointed toward the front, epproximately horizontal., At that time -
the rifle "went off" and Lieutenent May fell on his back. The accused

. . . \
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turned and walked across the road with the rifle in his hand (R12). Vhen .
Private Boone reached Lieutenant May he was lying on his back saying, "Will
you please get me the doctor? I have been shot., Get me the doctor. I :
have been shot" (R13). . .

Captain Edward John Dill Medical Corps, examine3d the deceased on
24 May 1945. He was suffering.severe shock as a result of perforating gun-
"shot wounds of the chest and ebdomen. The wound of entrance was in the left
.8ide, between the ninth end tenth ribs. The wound of exit was in the back
gbout three inches to the right of the spine, at the level of the eleventh
‘and twelfth vertebras (R18). Lioutenant May died on 26 May 1945 (R15). .
The cause of his death, in the opinion of the medical officer, was a circuls.
atory failure due to perforating gunshot wound (R18). 4

4. The evidence for the defense, similarly summe.rized is as follows:

8. The rights of the a.ccused as a wi’cness were explained to him ‘and
‘he elected to testify under ocath (R21). On 24 May 1945, the accused was
posted as a guard at 0200 hours, at the rifle range, Le Havre Airport. His
tour of guard duty was for a period of four hours. He was not relieved at
the .proper time and when his company came out to the rifle range, at a little
after 0900 hours, he spoke to Lieutenant May with reference to being relieved.
Lieutenant May was busy anhd did not reply to the accused, who followed behind
the officer slowly. He asked Lieutenant May again. Private David Herris
made & wiseorack at the sccused, who said "somsthing back to Dave Harris, and.
I kmow I wouldn't say to an officer". Lieutenant May sasked the acoused what .
he had sald, and he replied that he had sald nothing., The officer told the -
" acoused to wateh his words a little closer. He asked the accused if Levl
Haynes had told him what he, the officer, had told Haynss to tell the accused.
The accused said that he had not and Lieutenant May ocalled Haynes and acked
him if he had spoken to the accused. Haynes told the offiver that he had told
the accused to get on the truck. The amoccused maintalned that he had not heard
‘Haynes. Lieutenant May then told the accused to get on the truck, that he was
relieved. He had his rifle slung over his right shoulder (R22) and removed it
end unlocked it in order to unloed it. He removed éne or two bullets and as
he was about to remove the third bullet the rifle went off. Sergeant Minor
R. Davis ceme up to the aocused and took his rifle, saying. "Rooster, you
shot Lieutenant May (R23-24).

On cross-examfnation. the accused admitted shooting Lieutenant ¥y, .
but maintained that it wes an accident. He denied having had an argument’
~with the officer prior to the shooting (R23). At the time of the shooting,
he had his rifle in his left hand, but it was not pointing directly at - o
Lieutenant Mey, but "the barrel was facing him", The accused saw the offioer
. £all but he 4id not hear him ask for a doctor (R24) He denied that he turned
- and welked away after the rifle was fired. Sergeent Davis took his rifle and
: finished unloading it he told the eccused to get in the truck and’ placed
" guard over him (r25). -

b. Private Firet Class Levi Haynes was the supervisor ‘of some
prisoners on the rifle range on 24 May (R19,20). Lisutenant May end the
_accused were standing near each other, when the officer called Haynes,
Haynes reported to the officer, who asked him what he had told the accusede

. =3 -
RESTRICTED


http:Sergee.nt

RESTRICTED

R O @

He said thet he had told the accused to catch the weapons carrier and go in.
He then left the officer and returned to his job, He was about 50 to 75 yards
away when the gun went off., He did not hear the accused say anything before
the shot was fired. He made en sbout face, and Lisutenant May was lying on
the ground (R20)s The accused was welking away, using the bolt of his rifle
to unload it (R21). ~ ’ o : -

" 5, The sccused has been convicted. of the murder of Lieutenant Eddie
L. May by shooting him with e rifle. Murder is defined as the unlawful
killing of a human being with malice aforethought. Malice may be presumed
from the deliberate use of a deadly weapon in a way which is likely to produce,
and which does produce, death (Underhlll, Criminal Evidence (4th Ed., 1935), .

-sec. 557, p.1090; CM ETO 559, Monsalve, 2BR (ETO) 119; CM ETO 739, Maxwell,
2BR (ET0)251; CM ETO 1941, Battles; CM ETO 13139, Ridenour; CM ETO 14987,

. Harrison).

, The evidence for the prosecutlion and the admission under oath

of the accused clearly established that et the time ‘and plece alleged in the

specification the accused unlawfully killed Lieutenant May by shooting him
with a rifle. The only question for determination presentei by the evidence
was whethsr he entertained the mallce aforethouglit necessery to constitute
the homicide the cause of murder. Its determination depended upon vhether -
he shot, the Lieutenant intentionally or accidentally. The evidence was
substantial end convincing thet the acoused, enraged because he oould not.

. obtain relief from guard duty, deliberately pointed his rifle at the officer
- and killed him by shooting him. Two witnesses observed the pointed gun and wers

attracted by the loud tone of voice of the aocused. The accused on the other

hend claimed that the rifle acoidentally discharged while he was unloading it.

. The two witnesses who observed the accused point and fire the gun‘saw him
" turn end walk eway from the mortelly wounded officer., There was thus an lssue
of faot orested which was in the exclusive provinoce of the court = the feot-

. finding body = to determine (CM ETO 3932, Kluxdals CM ETO 7816, Gutierrez}.
Inasmuch as the court hes resolved, the lssue against the eccused and its .
findings ere based upon substential evidence in the record, its declsbn will
not be disturbed by the Board upon appellate review (CM ETO 1654, Pritchards
CH ETO 1631, Pe EB r; CM ETO 4194, cott; CM ETO 14048, Mason; CM ETO 13139,

" Ridenour). -

6. The charge sheet shows that the accused is 23 years two months of
aze. He was inducted 24 January 1942 at Cemp Blanding, Florida. He hed no
prior service.

7. The court was. legally constituted and had Jurisdiction of the
person and offemnse. No errors injuriously ai‘fectmg the substantial rights
.of accused were committed during the triel. ‘he Board of Review is of the
~opinion that the record of trial is legally suff:.clent to support the findings
of guilty and the sentence. | ~a .
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8. The penalty for murder 1s death or life impriscnment as the court-
‘martial may direct (AW 92).

‘

Judgo_lldvooate

5.

'
/
/

'
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b 1st Ind.

" War Department, Brench Office of The Judge Advocate General with the
"European Theater. 29 NOV § %% : T0:.. Commanding
General, United States Forces, European ater (Main), AFO 759, .U.S. Army.-

1. In the case of Private ELLstTH WILLIAMS (34200976), Company E,
1349th Engineer Generel Service Regiment, attention is invited to the
foregoing holding by the Board of Review that the record of trial is
legally sufficient to support the findings of gullty and the sentence,
which holding is hereby approved. Under the provisions of Article of War

> you now have a.uthority to order execu'tion ef the sentence.

24 Attached to the recerd of triel are meny letters from accueed'a
© family and friends asking a new trial for accused and clemency., They contrin’
the statement that accused's conviction was cobtained through the testimony '
of a German prisoner of war, Senators Cleude Pepper and Charles O Andrews
and Representative Joe Hendricks have elso indicated en interest in the case.
-Both Senator Pepper and Representative Hendricks repeat this statement in
their letters. /It is felse. No German prisoner testified at the trial,
although ths report of investigation contalns one such statement, which
added nothing to the testimony of other witneesea. Accused in a letter
addreeeed to you makes this statement: . ; :

"snother witness egainst me, & German Prisoner ef Wer,.
.said he was 100 yards away when the rifle went off.
‘and he said the rifle was fired from under my lef}
arm¢ He, the Germean Prisoner of War, was not used
in court™, (Undereeering suppliedT.

. The 1etters froan War Department officlals end officers ‘of the Army, to the’
£:amily, friends epd the members of Congress are perfunctory letters of )
acknowledgment. At no time has tere ever been a denisl of this insidious.
statement concerning the alleged testimony of e Cerman prisoner of war,.

"I bellieve that the family and friends of accused and the members of Congress

. who are interested in the case.are entitled, to an explanation of accusedts
erime, which should contain a specific end positive denial of the assertion
tha.t & Germen’ priaoner of wer ’cestified against accused.

I believe tha.t in such & cese as this, the. mterests of the mihtary
‘,establishment require e definit exple.nation of the processes of militery
Justice to the end that it may vindicateds If this accused is executed
- (or even if his sentence be finally cammuted ) the undenied and often repeated
esgertion concerning the Germen prisoner of war witness will do demage to the
m.litary esteblishment among a group of citizens (accused's femily and friends)
fpom their letters appear to be fairly well educated and intelligent people.
In d:.tlon, I believe Senators Pepper and Andrews and Pepresentative
&‘endr:.cke are entitled to a full statement of the cases

- 1 - "
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: Be When popies of the published order are forwarded o this office,

they should be accompanied by the foregoing holding, this indorsement, and
the record cf trial which is delivered to you herewith. - The file number

of the record in this office 'is CM ETQ 17728. ¥or convenience of reference,
please place that number in brackets at the end of the order: (CM ETO 17728).

- 4, Should the sentence'as imposed by the eourt end confirmed by you be
‘carried into execution, it 1s requested thet a full copy of the proceedings
pe‘forwérded to this office in order that its files may be complete.

. EJCe McNEIL, .
gAler General, United States Army,
‘~.1stant Judge Advocate General.

1 Inclo
Record of Trial

g o - VA <

¢ Sentence - ordered executed, dCllo;626, USFET, , 19 De‘c;1945)'3f o
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Branch Office of The Judge Advocate General
with the
Burcpean Theater
APO 887
BOARD OF REVIEW NO. 1 o h AT A
T 30 OCT 1945

~ CM'ETO 17749

- CHANOR BASE SECTION, THEATER SERVICE
FORCES, BEURCPEAN THEATER

UNITED STATES

Ve '
Trial-by GCM, convened at Cherbourg,
France, 29 September 1845, Sentence:
Dishondrable discharge,, total forfeitures
and confinement at hard labor for four
years.. Federal Reformatory, Chlllicothe, ,
Chiow

Private NATHANIEL W. MAJOR
(37660021), 257th Port Company
500th Port Battalion

.

.
Vst st Nt Nt st Vst Nt N Nt

EOIDING by BOARD OF REVIEW NO, 1 ,
STEVENS, CARROLL and O'HARA, Judge Advooate

1

1. .The record of trial in the case of the soldier nsmed above has

been e xanined by the Board of Review and found legally sufficient to
lubport the eentenoe.

2. The evidence amply sustains the findings of guilty of wrongful :
possession of United States Government property of a value of over $50
furnished and intended for the military service thereof (Specification
1) and wrongful possession of marihuana (Specification 2), both offenses
in violation of Article of War 96 (CM ETO 902, Barreto and Colitto). N
-Agoused was sentenced to dishonorable discharge, total forfeitures and
confinement at hard lebor for four years, In his action the reviewing
authority approved the sentence and designated the Federal Reformatory,
Chillicothe, Ohio, as the place of confinement, The questicn is presented
as to whether the sentence and the designation of a Federal Reformatory
&re proper. .

With respect to the sentence, the Table of Maximum Punisiments
does not gpecifically prescribe the punishment for wrongfully possessing
United States Govermment property, furnished and intended for the military
service thereof, or for say offense in which it is necessarily included and,
consequently, the punishment prescribed for related offenses, or;, if there are
none, the punishment authorized by statute or by the customs of the service
will govern (MCH,IQ?.B,pa.r.lMc Pe96)e The most olosely related offense
for which a linmit is prescribed is that of wrongfully disposing of property
of the United States furnished and intended for the military servw thereof‘

remmenn I
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in violtion of Article of War 94. When the value of the property involved
- in such a case is in excess of $50, the maximum punishment is dishonorable
discharge, total forfeitures, and confinement at ha d labor for five years.
The offense involved in the instant case is analagous to that offense in
that both involve dealing with the same sort of property and unlawful .
possession is merely a preluds to disposition. On the other hand there’

is some force in the argument that section 288 of the Federal Criminal

Code (18 USCA 467) which punishes ths possession of stolen property, knowing
it to have been stolen, sould governs.

In CM ETO 5942, Williams et al we held that this statute fixed the
- limits of punishment for the wromgful possession of Army Exchange Service
property (Cf. CM 199672, 4 B. Re 153, (1932))s Howsver, property of the
Army Exchange Service is not property of the United States (cM ETO 1538,
Rhodes), and for this reason the Williams case is not controlling here,
‘We think that the offense in the instant case is more nearly analogous -
to that denounced by Article of War S4 and that, accordingly, the limit
prescribed as to offenses in violation of that article should govern.

As for the unlawful possession of marihusna 1nvolved in Speou’:l.ee.tion
2, it is well settled that the maximum punishment for this offense is
dishonorable discharge, total forfeitures, end confinement at hard Ibor
- for one year (CM 264800, Fong, 42 BR 267 (1944), III Bull JAG 6165
CM ETO 902, Barreto and Colitto)e It follows that the sentence adjudged
in the present case of dishonorable discha.rge. total f‘orfeitures, and
confmament at hard labor for 4 years, is legal.

. With respect to penitentiary confinement, A.rticle of War 42 provides
that, ) .

"s & % No person shall * % % be punighed by
_confinément in a penitentiary unless an act
or omission of which he is convicted is
recognized a3 an offense of a ¢ivil nature
and so punishable by penitentiary confinement
for more than one year by scme statute of the
United States, of general application within
the continental United States * # # or by the
law of the District of Columbia # % * and
unless, also, the period of confinement
authorized and adjudged by such court-martial
is more than one years Provided, That when a
sentence of confinement is adjudged by a
~courtemartial upon cwviction of two or more
acts or ommissions, any one of which is
punishable under these articles by confinement
. in a penitentiary, the entire sentence of
confinement may be executed in a penitentiary”.

. Lo -2-
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There are numerous statutes dealing with narcoticse The "Narcotic
Drugs Import and Export Act" (Act Feb.9,1909,c.100,800.2;35 Stat.614;
21 USCA 173) provides that any person who "knowingly" imports any
narcotic drug into the United States or any territory under its control
or jurisdiction, contrary to law, or facilitates the transportation or
concealnent thereof, knowing the same to have been s0 imported, shall
be imprisoned .for not more than ten years, Evidence of possession of
a narcotic drug is sufficient to authorize a conviction under this
statute. Accused in the instant case is charged with urkwful possession,
while the grevamen of the offense denounced by the above quoted statute
is importation (Pon Wingz Quong v. United States, 111 Fed (2nd)(CCA 9th)
751). It follows that this statute cannot be invoked. to justify
penitentiary confinement in this case .

The Uniform Narcotiec Drug Act (Title 33,secs. 401=425, District of
Columbia Code (1940)) denounces in section 402 the possession of narcotiec
drugs and punishes violations with imprisomment for one year for a first
offense, and with -imprisomment for ten years, for subsequent offenses.

" "Narcotic" is defined as including, among other things, marihuana (sec.
401(m) and (n))e Since there is no evidence that this is accused's
second offense and since, accordingly, he can be punished by imprisonment
for on%y one year, this statute cammot justify penitentiary confinement

AN 42)4

The only other Federal statute deallnr'with marihuma is a tax .
statute (26 USCA 2590) whlch can have no application to the instant case.

From ths foreg01ng it follows that the unlewful p08808810n of
marihuana is not an offense of & ¢ivil nature punishable by penitentiary
confinement for more than one year by some statute of the United States
or law of the District of Columbia (AW 42) and, consequently, conviction
of a specification alleging unlawful possession will not authorize
penitentiary confinement, Neither, in our opinion, can a conviction of
wrongfully possessing government property justify penitentiary confinement,
There is no Federal Statute or law of the Distriect of Columbia denouncing
it as a orime and, while we may malogize it to a violation of Article of
War 94 gE the purpose of ascertaining the maximum limit of punishment,
we may/do so for the purpose of ascertaining the place of confinement.

We conclude, therefore, that the design&tion of the Federal Refbrmatory,
Chillicothe, Chio, was ‘improper and that the Eastern Branch, United Stat es

Disciplinary Barracks, Greenhaven, New York is the proper place of oonfinement
(AW 42 and cir.zlo,wn, 14 Sep.1945 sec. VI, as anended).

%a/ X: ‘%;wf,}‘/. Judge A.dvocate

_(DETACHED SERVICE) Judge Advocate

%’Y‘. A L‘.M- " Judge Aqw}oc;te

A
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Branch Office of The Judge Advocate General
with the
European Theater
APO 887

BOARD OF REVIEW KO, 5 L
22 JAN 1546
Q! ETO 17754

UNITED STATES OISE INTERMEDIATE SECTION,

‘ ' THEATER SERVICE FORCES, EURCPEAN
v. THEATER. )

Trial by GGd, convened at Nancy,

France, 5 September 1945. Sentence:

Dishonorable discharge, total

forfeitures and confinement at

hard labor for life, United States

Penitentiary, Lewisburg, Pennsylvania.

Private First Class JOHN
MITCHELL (38315846),
957th Quartermaster Service

Company.

Vst St St gt st Nt vt ot “at? st

HOLDING BY BOARD OF REVIEW NO, .5
HILL, VOLLERTSEN and JULIAN, Judge Advocates

1, The record of trial in the case of the soldier namad above ha.s
been examined by the Board of Review,

-

2. Accused was tried upon the following Charge a.nd Specification.
CHARGE: Violation of the 92nd Article of War,

Specification: In that Pfc John Mitchell, 957 Quartermaster
Service Company did at Rombas, Franc4, on or about 29
July 1945 with malice aforethought, willfully, deliberately,
feloniously, unlawfully, and with premeditation kild one
Pfc Albert L. Taylor, 957 Quartermaster Service Comps.ny,
a human being by shooting him with a pistol.

He pleaded mot guilty and, two-thirds of the members of the eourt present
at the time the vote was taken concurring, was found guilty of the Charge
and Specification, No evidence of previous convictions was introduced.
Threwe-fourths of the members of the court present at the time the vote
was taken concurring, he was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become dus, and to
be confined at hard labor at such place as the reviewing authority may
direct for the term of his natural 1ife, The reviewing authority approved
the sentence, designated the United States Penitentiary, Lewisburg,
Penngylvania, as the place of confinement and forwarded the record of
trial for action, pursuant to Article of War 50%,

- l -
3121722
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3. Evidence for the prosecution showed that on 29 July 1945 at about
2,00 hours, accused, a member of the 957th Quartermaster Service Company and
Private First Class Albert Taylor, deceased, were engaged in a dispute in
front of a cafe in Rombas, France (R7). Also present were Privates First
Class Jett, Fountain, and Daggs (R17). Accused said to deceased "I ought
to hit you" to which the latter replied "I wouldn't do you that way® (R10).
Accused, holding a pistol in his right hand, then said "Get your pistolt
and deceased replied that he did not have one (373. Staff Sergeant Burgett
came out of the cafe and told accused to quit (R7). He "struck around" the
gorgeant with his left hand and the latter moved aside. He struck deceased
twice with his pistol and said "I ought to kill him" or "I ought to shoot
you® (R7,10,15,16). Some of those present tried to intervens but deceased
"rushed into" accused and"jumped on him", Accused was holding the pistol
at his side at the time (R15-17). They both fell over a wire fencs about
knes high on to the ground, Accused landed on his back with deceased on
top of him and others present "jumped right on" (R16-18), Burgett yelled
"Get the pistol". Accused moved his arms down between his legs and the
pistol fired., A flash appeared at his waist (R8,12). Jett, who had been
endsavouring to get the pistol, took it from accused!s hands about five
seconds after the shot was fired (RS,11,12), At the time the shot was fired
Fountain was holding accused's right arm about eight inches from the shoulder,
He and Daggs were also on the ground (R16,17,18). Taylor said "I am shot"
and a vehicle was called to take him to the hospital (RS).

, It was stipulated between accused, defense counsel and the prosecution
that if Captain John J. Corbin, Medical Corps, were present he would testify
that Private First Class Albert L. Taylor was admitted to the 168th Gensral
Hospital at 0130 hours, 30 July 1945, He died at 0700 hours 30 July 1945
as the result of the collapse of both lungs coincident with hemorrhage and
shock from a bullet wound of the left thigh (R19). :

" 4. No evidence was introduced for the defense. Accused, after having
been fully advised of his rights, elected to remain silemt (R20),

5¢ On the evidence, meager though it was, but wnexplained and uncontra-
dicted, the court was justified in finding that accused fired the weapon
intentionally and that he did it for the purpose of preventing the deceased
and the other soldiers from taking the gun away from him, The evidence also
- wvarranted the court in finding that when accused fired his gun he knew that
the act would probably cause the death of, or grievous bodily harm to, one
or more of the men who were lawfully attempting to disarm him, Such knowledge,
coexisting with the act by which death wae caused, constituted malice
aforethought (MQM,- 1928, par,1/8a, pp.163-164). Since accused was the
aggressor and intentionally provoked the difficulty he could not avail himself .
of the right of self-defense (Id. par.li8a, p.163). On the evidence,
therefore, he was not improperly found guilty of murder (QM ETO 7815, Gutierrez;
Gi ETO 14573, Morton: QM ETO 16874, Miller; OM ETO 18748, Thompson; and
authorities therein cited). .

RB.%‘.TRICTEI»’
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6. The charge sheet shows that accused is 23 years and six months of
age and was inducted 3 November 1942, Ko prior service is ehown.
7. The court was legally constituted and had jurisdiction of the
- person and offense., No errors injuriously affecting the substantial rights
of accused were committed during the trial, The Board of Review is of
the opinion that the record of trial is legally mﬁ‘icient to supporb the
findings of guilty amd the sentence.

8. The penalty for murder is death or life inprisonment as the courte-
maftial may direct (AW 92), Confinement in a penitentiary is authorized
upon conviction of murder by Article of War 42 and sections 275, -and 330,

- Federal Criminal Code (18 USCA 454, 567). The designation of the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of wnﬁnanent
is proper. (Gir.229, ID, 8 June 1944, sec.II, pars. 1&(4), 3}2).

: 'Me Advocate
/’/7? ' ) ’

udge Advocate

,««M ‘ udge Advocate -
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BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL
with the

European Theater xxofxOpecetixus
APO 887

BOARD OF REVIEW NO. [ 27 0CT 1945
CM ETO 17761 -

UNITED STATES SEINE SECTION, THEATER SERVICE FORCES,

)
v g EUROPEAN THEATER
Private CARL W. DEKTON ) _ - -
(35681895), Attached | ) : Trial by GCM, convened at Etampes, France,
Unassigned Detachment ) © 22 September 1945, Sentence: Dishonorable
94, Ground Force Rein- ) discharge, total forfeitures and confine-
forcement Command. ) N ment at hard labor for 10 years., Eastern
) Branch, United States Disciplinary Barracks,
) Greenhaven, New York.

_ HOLDING by BOARD OF REVIEW NO. 4
DANIELSON, MEYER and ANDERSON, Judge Advocates

1. The record of trial in the case of. the soldier named above has

been examined by the Board of Review and found legally sufficient to sup-
" port the sentence.

2. The morning report of Detachment 94, Ground Force Replacement
Command, admitted without objection by the defense, was properly received.
In the absence of evidence to the contrary, it may'be presured, because
of the peculiar nature of-the.reporting organization, that the officer
who signed the report in the capacity of assistant adjutant was assistant
adjutant of such organization and not of some higher echelon and that he

. was therefore an officer properly designated to sign the report by the
commanding officer of the orgamization within the meaning of Daragraph

43(a), AR 3&5—&00 3 January 1945. - ;Z
Mﬂdge Aduocate
)[/‘1«14« Q3\/‘“""1”L>Q]'udge Advocate

o0 U

Judge Advocate

17761

AGPD 2-45/19M/C50%ABCO
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War Department, Branch Office of The Judge Advocate Ge -Hith the
_Europsan Theater «fotperaiionsx 27 OCT 1945 nKlQ\Commding
General, Seine Section, Theater Service Forces, European Theater,
AFO 887, u. S. Army ., :

1. In the case of Private CARL W. DDRTON (35681895), Attached
- Unassigned Detachment 94, Ground Force Reinforcement Command,

A

attention is-invited to the foregoing holding by the Board of Review
that the record of trial is legally sufficlent to support the sentence,
-which holding 1s hereby epprowved. Under the provisions of Article of
War 50%, you now have authority to order execution of the sentence.

2. - When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 17761 . For con-
.venience of reference, please place that number in brackets at the end of
the order' (CM ET017761)

1

BOTAEE E C. McNEIL,
: Brigadier General, United States Army,
- Agsistant Judge Advocate General .

‘M THYD ‘NOINFQ T9LLT 01F
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Brangh Office of The Judge Advocate Cenerel
B with the
European Treater
AP0 867
FFOARD OF REVIFW EO 1. ~§ NOY 1845

CM LTO 17767 ”

DHNITED swarss;.‘ THIRD ULITED STATES ARYY
Ve ) Trial by CCl, convensd &t Munich,
; Germany, 6 July 1945, Eentencet
Frivate GICHGE T, DIXON Dishonorsble discharge (suspended),’
(330460515, 3202nd ; total forfeitures and confinement
Quartsrmasler Service : at hard ladbor for one year, lLelta
Corpany ) Diseiplinary Training Center, les

tillles, Lcuches du Rhone, France,

HOLDING by BOARD OF REVIIW NO 1 ,
STEVENS, CARIOLL and O'HARA, Judge Advocates

l. The record of trial in the case of tle soldier
nared atove has teen examined in the lranch Office of The
Judge Advccate (General with the Furcpean Theater and ttere
found legally insufficient to suprort the findings and the
sentence in part, Tre record of trial has now been examined
by the Ecard of Heview and the Board submits this, its holding
to the Assistent Judge Advocate General in charge of said
Branch Cffice, :

2. Accused was tried upon the followin; Charge and
Specificatiom ‘ ‘

| CHARGE1 Viclation of the 93rd Article of War,

Specifications In that Private George T, Dixon,
3202nd Quartermaster Service Company, did
at Furth, Germany, on or about 14 ¥ay 1945,

"~ with intent to do him bdodily harm, commit an
assault upcn Private Thelmer O'Neal Seint,S5
th Chemical Nortar Battalion, by willfully

. and feloniously striking the said soldier in

- face and body with his fists, ‘

-1-

-1
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He pleaded not guilty to and was found guilty cf the
Charge snd Specificaticn, Lvidence was introduced of

.two previous convictions by summary cou.rt, one for
absence without leave fcr two ceys and brnaking Test-
riction in violation of Articles of war 61 and 96 and
one for absence without leave for one day in violation
cf Article of Wer 61, He was sentenced to be dishonorably
discharged the service, to forfeit all pey and sllowances |
due or to become cue, and to be confined at rard labor,

. at such place as thn reviewing authority may direct, for
one year, 7The reviewing suthority a:proved the sontenco
and ordered it executed, but ruspended the execution of
that portion thereof Adjudginc dishonorable digcharge until
the soldier's releass from confinement, and designated the
Telta Disciplinary Training Center, L.l Milles, Ecuches du -
Rhone, France, as the place of confinement,

., Tre procesdings were publis ed in Ceneral CGurt-mhrtill
Orﬁors Number 354, Headquarters Third United States Army, APO
403, U,8, Army, 15 feptember 1945,

3. The undisputed evidence for the prosecution was in
raterial substance as folliowss At the time and place alleged,
accused was spokesman for a group of about 50 colored soldiers
who were enrapged at Frivate O'Neal Saint, a white security
guard, for shecoting a cclored scldier (R}-B 10,12, 12 +15) .
Hembers of the proup threatened to shoot and ofherwise harm
Baint and when a Lieutenant, who had been summoned to the socens,
intervened to prot<ot him, one colored soldier pushed a Luger _
. into the officer's stomach and threatened to kill him (R8-9,13),

- At this time, three of the colored soldiers, including accused,
disarmed Saift of his carbine, with which he had threatened to
defend himself if necessary, and as he attempted to flee, beat
‘him with their fists (88,10}, Wren the others stopped, accused
continued beating faint, wro 418 not strike bask (R9,14-1%5).
Accused struck him secvaral times "all over” (R9=10) and as .
aint endeavored to et amay, hit him on the head and "anywhere
he could hit himﬁinll). gaint brokesway and the scldier with
the Luger shot at him (R9), Accused gave chase but when he fell,
Saint eluded him (R15), - After the beating, Saint was nervous
and had bruises on his right chesk and left ahoulder which
~were not severe encugh to require hoapitalization. 10 WA S
*not dbadly bcuten up" (R23), .

- Ina voluntarg sworn pretrial statsment mde the follewe
ing day (15 Yay 1945) (R20-22§ Pros, Ex.1), accused related that
‘he saw the security guard shoot the aorgoant. Yhen questioned

by accused and others, the puard threatened to shoot them if
d1d not back lway. hree or four soldiers drew their

pis 1ls, disarmped the guard and "beat him around a little",
: Aocnnod reard threats to kill the guard and saw the lioutcnnnt
threatensd with thre Lugor. 3084%5

X&:ETRICTED
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"The rest were back around him £ the guard:7
and I beat hirm up with xy fists for a minte
or go", _

after which the guard escaped,

4, After an explanmation 6: his rights, accused eslected
:o rem:%n silent and no evidence wos ottorc& on his behalf
K23-24), .

5. The assault i3 estublished and adnitted by accused
and the cnly question presented i1s whether the evidence 1is
~sufficient to establigsh that it was with intent to do bodily
harm, as alleged, n ‘

: , The essential distinction between a sinmple assault

and one with intent to do bodily haram lles in the motive or
purpcse of the assailant, In the former his mctive is
punishment rather than harmg in the latter his motive is
ulterior to this and embodies .the specific, maliciocus intention
toc produte injury in his victim by means o} tre force employed
(4 Am, Jur., sec.26,p. 142§ CM Ev0 1177, Corbesa). But it 1is
not necessary that serious or any injury ensue, provided the
facts and circumstances show the requisite intent (MCM, 17273,
par. 149g.p. 180), An assault wit: hands (M ETO 1177, g_qmgs.u)
or fists (C¥ ETO 1690 Armidog CM ET0 8189, Ritts and French
unaccompanied by aggravating circumstances, does not warrant
the inference of an intent to do bodily harm, Laecause hands
and fists are not per se dangerous instruments, It does not
follow, however, that an assault with such intent mey not be ,
cormitled with $ists, In CM ETO 4371, jarks et al,it is stateds

) "A fist is not a dangerous weapon or
~instrument and an asssult with intent
~to do bodily harm is a felony, & vioe

lation of Article of uur 93, only when
© & dangerous weapon or instrument is

emplo (Dig.0p.JAG 1912-1940,500,

451 (7) p. 312, C¥ 107659 (191%), 125267

(1919 )n. . ’

To the extent,if any, that the foregoing statemsnt is intended
23 a pronocuncement tﬁat agsault with intent to,do bodily harm,
in violation of Article of ¥War 93, may not dbe committed by the
use of a fist in any case, it is 313approved and overruled,
Such pronmouncement is not substantiated by the authorities
cited, Article of War 93 itself dencunces separately, asong
others, two gpecifie offensess(l) agsault with intent do

bod hara with a dangerons weapon, instrument or other thing
and (2) asssult with intent to do bodily hara, The offenses
are also separately treated in the Manual, both substantively
(MGX, 1928, pars, 149?‘3 R¢180) and for purposes of raximum
linits of punishzent ibid. par, 104g, p.99). Thus even
assuning, as we do ngt eci ﬂl that a }ist is nsyser nvdagiai us
weapon, it doss mot follow thit one may no§ m%‘n o

. "R BCRICTED
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with intent to do bodily harm in violation of Article
ef %War 93 bﬁ t'e use of fist, Indeed, the Doard of
Review hes held that murder and lesser degrees of :
" homicide may under some ciroumstances be conitted with
a fist(CM L0 13090, fIrvniolfgson,and authorities therein

eited; Ci ETO'?QIQag%h! and‘tﬁglix). :
ihe Eéard of leview (sitting sashington)has held that

assault with intent to do bodily harm in viclation of Article
of ¥ar 93 may be committed by stri the victisfy face with
a gist (CM 221170, Hermity, 13 B.R,131,135 (1942))).

Tte facts and circumstances in the instant ease afford
ample basis for the inference of .the slleged intent, Accused
was a member and probably the ringleader of a group of enraged
colored soldi:rs who simultaneously set upon Saint and dige
armed and beat him with their fists, while another of their
nunber prevented tle lieutenant's intervention by pushing a
Luger into his stommch and threatening his life, Accused was
avare of all this, yet even after his companions desisted he
continusd to boat the vietim, striking him several times on
the head and "enywhere he could beat hin”, C(nly when he fell
and Saint escaped did accuszed desist, Fecr this reacscn, the
trivial chsracter of tie vivtim'as injuries is not gignificant

~on the question of accuced's intent,
Had Seint's injuries been serious or had he died ar a result
of the bLeating, accused‘’s guilt of aggravated assauvlt cr murder
would not te cpen to question (ofs CXETC 72 and §§zlgx,
Bupra). Thre evicence justifisd the inference that tsint's
continuous efforts, finally successful, to escape his assaile
ants! and particularly accused's blows rendered them less \
effective than they desir.¢ and that accused would have pere
sisted indefinitely in his violence if given the opportunity,
His conduct was essentially riotous and reckless in cheracter
and, when considered in the light of his lknowledge thet he was
participating in mass vielence upen an unarmed, defenseless
vi~tim, und:r armed protection from his confederstes, justifies
the 1nferenco that his motive was ulterior to me:e ;unishment
and embodied a desire to inflict substantial injury, albeit
.ghort of death, upon the victim, The evidence shows mors than
e mere minor squabble or a mere fist ficht, In the opinion of
. the Board of Review, thre findings of guilty are supported by
substantial evidsnce,

6, The recocrd shows (R2) that the charges were served on
accused the day before the trial, In view of his waiver of
" objection to.trisl at this time, the statement of his counsel
that he was prepared for trial, and tle lack of indication
that any of socused's cuhstantiul rights 'eroxgro udiced, the
irregularity may be rogarded as harmless (CM ETO 8083, Cublayi
C¥ ETO 14564, Anthony amd Armoddl. = ~

7, The charge sheet shows that accused 1s 27 years four
- 4 ' 'A : . i ‘
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" ponths of age and was inducted 8 April 1941 et Roancke,
Virginia, to serve for the duration ¢f the war plus six -
months, No prior service is shown, ]

' ’

8. The court was legally constituted and had jurisdiction
of the person and the offense, lo errors injuriocusly affecting
the substantial rights_of accused were comritted during the
triel, The Board of S;viev is of the cpinion that the record
of 'trial 1s legzally sufficient to support the findings of
gullty and the sentence, v

N -

4 9, The designation of the Delta Disciplinary Training
Center, Les iillles, Eouches du Rhone Francc& as the place
of confinement is Kro er (Ltr, ligs, Theater Cervice Fcrces,.
European Theater, AG 252 GAP-AGO, 20 Aug.1945),

|

EL.vARL L. srrp@WKgdé Judge - Advocate

—{RETACEED SERVICE) _Judge Advocate

G-ERALD T O'H1AAA  Judge Advoeate

-s.
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_Branch Office of The Judge Aavocate General S
* with. the o e

European Theater
APO 887 :

BOARD OF REVIEW NO. 5 - 12 DEC 1945

' UNITED KINGDOM BASE,THEATER
SERVICE. FORCES, EUROPEAN
THEATER |

CH ETO 17789 TR T
UNITED ST ATE s ’
| ,v." ,
Private First Class WILLIAM
R. KNIGHT. (38547649), Battery

A, 515th Field Artillery
Battalion

-Trial by GCM convened at
.. London, England 27 September
and 4 October 1945. Sentence:
. - Dishonorable discharge. (susp- -.
- ended), total forfeitures and
confinement at hard labor for
four years. Loire Disciplinary
Training Center, Le Mans, Sarthe
-France,

Nt N Nt "o Nl o Nl N N o NN NS

- OPINION by BOARD OF REVIEW NO. 5 ’
HILL, JULIAN and BURNS, Judge Advocates o

l.. The record of trial in the case of the soldier named above¢
has been examined in the Branch Office of the Judge Advocate '
General with the European THbater and there fotind legally insuf-
ficlent to support the findings and the sentence, The record
of trial has now been examined by the Board of Review-and the )
Board submits this, its opinion, to the Assistant Judge Advocate‘
General. in charge of the Branch Office,

. 24 Accused was tried upon the following charges and
specifications. ' ;

 CHARGE It Violation of the 92nd Article of War.

Specification: In that Private First Class Willlam R,
- Knight, Battery "A", Five One Five Field Artillery
Battalion did, at érixworth Northamptonshire, s
.England, on or about 17 September 1945, with malice
-aforethought, wilfully, deliberately, feloniuusly, .
unlawfully, and with premeditation, k111 one Harold:

.4_- o -.‘ | . 1?789
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William Newton, a human being by
\shooting him with a pistol.

" CHARGE II: Violation of the 96th Article of War
o (Nolle Prosequi)

" Specification: (Nolle Prosequi)

CHARGE III:- Violation of the 6lst Article of War.
(Nolle Prosequi) :
’Specification: (Nolle Prosequi) . , '

He pleaded not guilty and the court, by exceptions and
substitutions found him not guilty of murder but guilty

of voluntary manslaughter in violation of Article of War

- 93, No evidence of préevious convictlons was introduced.
He was sentenced to be dishonorably discharged the service,
to forfelt all pay and allowances due or to become due, -
~and to be confined at hard labor for four years, The
reviewing authority approved the sentence and ordered it
executed but suspended the portion thereof adjudging dis-
honorable discharge until tlre soldier's releasé from confine-,
ment and designated the Loire Disciplinary Training Centen,
Le lans, Sarthe, France, as the place of confinement

~ .The proceedings were published in General Court-Martial
Orders No, 1355, Headquarters, United Kingdom Base, Theater
- Service Forces, European Theater, APO 413, U.S.Army, 11

' October 1945, . . i ‘

3. The evidence for the prosecution in pertinent part .

_shows that at about 2000 ‘on 17 September 1945, the accused

was in the "Coach and Horses" public house in Brixworth,
Northamptonshire, England, Henry Harrls, Henry Dennett and

the deceased, Harold Newton, were also present, An argument,

in which accused was not involved developed between some
civillans and American soldiers (R9-10, 17,33,42). The

proprietor required that the Americans leave, The argument
' continued outside (R10,34,43), Patricia Boon, an acquaintance
of  accused saw him standing apart from the others and told
him to come away, While she spoke with him, Hatris walked
up and said "something" to aceused (R10) or said "Goodnlght
Pat" (R18,35). Accused replied that if Harris came any closer
. he would shoot or "If you don't stand back I will shoot you".
Miss Boon Harris and Stanley Douglas heard a "click", like
the "clicking of a gun'“and Harris walked away (R10, 18-19
35). Accused and Patricia then left and proceeded up the street
to a telephone booth where Patricia attempted to: place a
telephone call (RlO) ’ : _

-2-

1778 -

RESTRICTED



RESTRICTED
s 12

. After leaving accused and Patricia Boon, Harris
"met- Douglas-and shortly thereafter they were joined
by Dennett and the deceased (R19,35-36,43), Harris

- told them that the "Yank" had drawn a gun on him and,
that he was not going to stand for it, One of the,
men said the American was "there" with Pat Boon,
Harris accompanied by Dennett and deceased walked to
where Patricia and accused stood by a wall near the
telephone booth (R20,36,43), .

: Patricia Boon testified that accused stood with
~his back against the wall, his hands on her shoulders
and that she stood close to him with her hands on his
shoulders (R13), when the three men came up "of a sudden!
and said they wanted to talk to accused, Theilr manner
showed they intended to fight him (R15). He " just stood
there'y saying nothing (R10411,13) and they "grabbed" hold
of him, deceased taking his left arm, Harris his right
arm and Dennett taking him by both shoulders. They pushed
.her aslde as accused struggled to free himself, The three
men towered over accused and by their actions indicated
they were trying to beat him up (R14)., She heard a shot
and accused broke away, ran across the street with Harris
and Dennett after him, Deceased walked "around twice and fell
down" (R11-13). About three gquarters of an hour had elapsed
,from the time Harris passed them at the "Coach and Horses'
‘until the shot was fired (R16),

According to Harris, when deceased Dennett and himself

approached the telephone booth he aoxed accused "why he did
i1t" - "why pull a revolver on me", and as accused moved away
_he"swung" him around on the grass. He .did not hear a shot
and did not hit accused until after Dennett told him deceased
was down, - He first struck accused while they stood on the
grass and hit him twice more when they were across the road,
The accused pleaded to be released and struggled to frece himself
(R20-22), On cross examination and examination by the court,
Harris stated that he was about six feet tall (R25), When he
was Jjoined by deceased and Dennett they looked for accused
because of the "cowardly thing" he had done, He did not see

» accused touch elther Dennett or deceased nor did he see a gun

« (R26-27), He hit accused with all his strength because he
was angry and "thought" accused had "pulled" a gun on him (R28-

29),

Dennett, testified that when they walked up to accused,
Harris said to him "I want to talk to you". The three of’
them-"grabbed a hold" of accused but Dennett released him

and got hold of Harris at the suggestion of deceased, There '

"= . 17789
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was a general struggle with deceased and Hirris holding
on to accused who tried to get away from them, He heard.
- a shot but did not see a gun, nor did he see any blows
struck before the shot was fireu. Accused ran across the
rroad but was caught by Harris and himself, Harris stood
over accused striking him while the 1atter hung over a
small wall(R44-4%), Dennett looked back and, on seeing
deceased lying in the middle of the road told Harris he
was hurt (R45)., On cross-examination, Dennett stated
that he was about six feet two inches tall (R46),  When
they Jjoined Harris, the latter was angry and wanted revenge
so ;they started to look for accused (R47). In his oplnion,
accused must have been scared when they approached. because
there were three of them against him, He further testified .
that Harris hit accused before he knew deceased had been
shot(R48-49), . .

Mary Thomas, a medical practitioner called to the scene
.of the shooting pronounced Newton dead, She observed that
he was a "big chap" about six feet tall; that he had a small
perforating wound between the first and second rib on the
right side of his body and identified a photograpn (Pros,
Ex.4) of deceased showing the wound (R31-32), The autopsy
-report (Pros. Ex.,9) received in evidence with the consent ‘
of accused and agreement of counsel (R55) shows that deceased
died very quickly from the passage of a bullet through vital
’structures causing shock and 1nterna1 hemorrhage,

A ballistic experts report {Pros.Ex,10) received in
evidence showed that the bullet (Pros.Ex.12) extracted from
the body of deceased was fired from a weapon found in accused's
: possession (R52- 53 55) 4

In a voluntary statement (Pros.Ex,8) made by accused about
four hours after the shooting he related that on the night of
17 September he left the "pub" at about closing time to urinate
and when he returned was. denled admittance because of an arg-
ument inside, waes Joined by Pat Boon.and they walked up
the road to the %elephone bcoth, They stood against the wall

.for some minutes when a man"reached out" and said "I want to talk
with you'",., Two other men appeared and they all "grabbed" him,
pushing Pat Boon aside, One of the men said he was with another
boy's girl friend. '"They were all beating me up"., He tried ‘
to free himself. Believing they were going to kill him he freed .
one hand and took a gun from his pocket thinking he stood a chance

-of getting away. He still could not break loose so he " just"
fired a shot not intending to hit anyone., One man went away

- and the other two "dragged" him across the street where they
-continved to beat him, There were mcre shots in the gun but not
« wanting to use 1t again he returned the weapon to his pocket,
He did not know anyone had been hit by the bullet He finally
broke away and ran back to his quarters, _ L
-4 - IR \ 17783,
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Photographs (Pros.Ex,1,2,3) of the scene of the

" shooting showing the high wall where accused stood

when attacked, the telephone booth-at the place deceased
was found were received in evildence (R23).

A motion-by the defense at the conclusion of the
prosecution's case for a finding of not gullty on the
ground that accused had acted in self defense was denied
by the court (R57-58).

5. For the'defenses A medical officer who examined
.accusca the day after the shooting observed that he had

recelved a very severe beating. The left side of his face

was very swollen and tender.. His lip was cgut and there

was a big cut inside his cheek, Ie had a black eye, ‘scratched
leg, brulsed shoulder and a swollen ankle "like somebody had
kicked him good and hard", (R61-62). ‘ A

Advised of his rights as a witness, accused elected to

take the stand and testify under oath (R69). While he stood -
- outside the "pub" with Patricia Boon a civilian walked towards

them and said"something! -Accused pulled the bolt of his
- gun, dropped the weapon back in his pocket and walked away
.with the girl, Later, when he stood outside of. the telephone .
booth with his arms around Patricia someone approached him from
the left and "grabbed" him by the collag. Patricia was pushed
away and two more men "grabbed" him, As he struggled to free
himself the men started to beat him, HE called for help until
they choked hims 'Releasing his hand for a moment he pulled

" his gun and not aiming at anyone fired a shot. .The fight.con-

tinued across the street where two of the men continued to

~ "beat him until he finally broke away and ran back to camp (R70).

Accused further related that he was five feet seven inches tall.
Ee was afraid for hils life when the three men had hold of him.
He did not intend to shoot anybody but pulled the gun to frighten
them away from him (R71). On examination by the court, accused
testified that he demonstrated his pistol in the yard of the .
“Coaeh and Horses" because he was. afraid as one of the civilians .
‘who kept him out of the "pub“approached him a few minutes :
before (R81-82). , .

6. In rebuttal the prosecution introduced in evidence a . -
'statement (Pros.Ex.13) made by at¢tused on 18 September to a
C.I.D. agent. Accused in the statement in part related that he
could not recall that he showed a-gun outside the "pub" nor did
remember: that he threatened any one (R82).
' ‘7« Manifestly the‘evidence presents for consideration the
question whether accused killed the deceased in self defense. -
the following quotations are pertinent: -+

- 5 ": : - N ' " . »
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"To excuse .a killing on the ground of
self-defense upon & sudden affray the
- ki1lling must have been believed: on
- reasonable grounds by the person doing
. the killing to be necessary to save
+ ~his 1life * * ¥ or to prevent great
" bodily harm to himself ¥ * * (MCM
“Par.l 48a.p. 1 63). '

"Where accused is attacked by two or

- more persons, or 1ls attacked by one
person and‘others»are acting with the
assailant, or are present and alding,
and encouraging him, he has a right
to act in self defense,agains§ all and,
in a proper cacse, to kill one 511" (30
CJ sec.254, p. 7%

The evidence presented in this case, both by the
prosecution and the defense shows that ﬁarris Dennett
and deceased .were the aggrecssors in the affray which
resulted ‘in the fatal shooting. As a result of a threat
made by accused some time before,the three men, all

- strangers to accused, searched for him for the purpose
‘of securing revenge, The pleture presented to accused,.
of three men, all over six feet tall, pouncing upon him .
in the night leaves ho room for doubt that he was’ placed

- in fear for his life or personal safety.

oy person unlawfully assaulted, when without

w- . fault, may * * * repel force with force to
ST ‘the extent which to him seems reasonably

.~ . necessary to protect himself from inJury
_ (4 Am.Jur., sec.3 .p. 147)" .

"'-According to acdused he did not intend to take a life but
. used the weapon with the hope of frightening away his ant-
. agonists, His story is strengthened by the fact that when

. he failed to drive them away with one shot he did not attempt o

~-.again to fire the weaponi  His use of the gun, however, under .
the existing circumstances ‘was justified.r g ‘

' "Circumstances * k% may be such in a o .
-particular case as to:justify a person ~ ..
o . assalled in using a dangerous weapon :
.+ . - to repel the assault"(4 Am. Jur., Ibid, :
.. sec. 51, p.153). o ERRE ;

Accused aid. not lose the right to defend himself because
6 11189
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of the threats he had madé earlier that evening,

"To avall himself of the right of
self-defense the person doing the
killing must' not have been the
aggressor and intenticgally prov-
oked the difficulty; but if after
provoking the fight he withdraws
in gecod faith and his adversary -
follows and renews the fight, the
latter becomes the a gressor“ MCM
1928, par.148a, p. 1%3) (See also
30 CJ.sec. 223, p.53) |

Ordinarily,the plea of self defense with its supporting
evidence creates an issue of fact for the court and its
‘Jhalng thereon will be accepted-as final by the Bard of
Review upon appellate review.(30 CJ.Sec 696, p.439; 17 CJ.
Sec.3542, p. 202). However, when the evidence without
contradiction shows all of the elements of the&plea the . -
quéstion becomes one of law for the Board of Review and it
may declare as a matter of law that the defense has been
sustained (17 CJ.Sec 3542, p. 202; CM ETO 15661, Satmary).
This is a case of the last described class, .The court at
the conclusion of the presecution's evidencd should have
granted accused's motion for a finding of not guilty. The
evidence for the defense served to reinforce the obvicus
weakness of the prosecution's case, The circunstances proved
by the evidence without contradiction present every element
of self defense, There .was no issue of fact for resolution
of the court., The accused used such force as to him seemed
reasonably necessary to defend himself against being killed
or suffering serious bodily injuries, and the defensive
measures shown %re legally justified. (CM ETO 16512, Egﬂlggi).

_ For the - foregoing reasons the Bcard of Review is of the
opinion that-the evidence is legally insufficient to support
the firdings of guilty and the sentence,

udge Advocate
dge Advocate

;ﬁ;;;i . %ééga;h Judge Advocate
4
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| © 1st Ind.° | |
. Wer Department, Branch Office of The Judge Advocate G&neral
with the European Theater 12

_ DEC 1945 T0: Commanding
General, United States Forces, burbﬁgin Theater (Main),
“APQ 757, U.S.Army. | ' ,

l, Herewith transmitted for your actlon under Article
of VWar 50% as amended by the Act. of 20 August 1937 (50 :
Stat, 7243 1C USC 1522) and as further amended by the Act -

- of 1 August 1942 (56 Stat, 7323 10 USC 1522), is the record
of trial in the case of Private First Class WILLIAM R,EKWIGHT .-
(38547649), Battery 4, 515th Field Artillery Battalion,

2. I concur in the opinion of the Board of Review and
for' the reasons stated therein, recommend that the findings
of guilty and the sentence be vacated, and that all rights,
privileges and property of which he has been deprived by

N virtue of said findings and sentence so vacated be restored.

3.4 Inclosed is a form of action designed to carry -into
efiect the recommendaticn hereinbefore made., Als® inclosed -
- 1s a draft GCLO for use 1% promulgating the proposed action,

géease return the record of trial with required-copies of
. 0. . .. .o . . ' - '

A AT S .
11 AssiSidntlIndse Advocate General :

*Findings and senterce vacated. GCMO 12, USFET, 7 Jan 1946)s - = .’
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BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL

with the
1 v European Theater RCGREIEIXARK
. APO 887
BOARD OF REVIEW NO. 3 2# OCT 1945 ,

CM ETO 17799

UNITED STATES BASE AIR DEPOT AREA, ATR SERVICE CGLLAND,

‘IE’D STATZS STRATEGIC AIR FORCES IN EUROFE

)
) UN
)
)
Private First Class CARL H. )Trial by GCM, convened at Army Air Forces
NASTIE (36420610), Section 44, ) Station 590, '(England), APO ‘635, U. S. Army,
Supply Division, Base Air ) 21 September 1945, Sentence: Dishonorable
Depot Number 1, Army Air Forces ) discharge, total forfeitures, confinement at
Station 590 ’ ) hard labor for five years, and $1000 fine,

) Eastern Branch, United States Disciplinary

) Barracks s Greenhaven, New Yorke.

HOLDING by BOARD OF REVIEW NO. 3
SLEEFPER, SHSRIMAN and DEVWEY, Judge Advocates

The record of trial in the case of the soldier named above has-
been examined by the Board of Review and found legally.sufficient to sup-
port YIGOGRGOXMKERY only so much of the sentence as imposes dishonorable
discharge, total forfeitures and confinement at hard labor for five years.
"Although the 94th Article of iVlar specifically authorizes the imposition
of a fine in addition to all other punishments a court-martial may direct,
upon conviction of an accused for violation thereof, the table of maximum
punishments prohibits the imposition of a fine in the case of an enlisted
man convicted of a violation of the Article" (CM ETO 11936, Tharpe et al).

o AM%&&A_ Judge Advocate
/}70[(0&'1 ()W“‘““ judg‘!e Advocate

AGPD 2-43/19W/C5048CD | _(TBPORARY DUTY) Judge Advocate
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Branch Office of The Judge Advocate General
with the :

European Theater
APO 887

BOARD OF REVIEW NO. 5 . 2'0 DEC 1945
CM ETO, 17808

UNITED STATES THIRD UNITED STATES ARMY -
‘l‘rial by GCH, convened at
Munich, Germany, 26,27 June,
1945. Sentence as to each:

)
)
v. ")
g
g Dishonorable discharge, total
)
)
)

Technician Fifth Grade ALEX
0. BRACAMONTE (39856118), and
forfeitures and confinement at

C hard labor for life., United
States Penitentiary, Lewisburg,
Pennsylvania,

Private TONY G. AGUIRRE
(39281758), both of Battery C,

 390thsripireraft. Artillery
Automatic Weapons Battalion.

HOLDING by BOAHD OF REVIEW NO. 5
HILL, VOLLERTSEN and JULIAN, Judge Advocates .

it .
J

1. The record of trial in the case of the soldiers ‘named
above has been examined by the Board of Review, -

2. Accused were tried in a common trisl, to which each
consented, upon the following charges and specificationss:

Bracamonte .
CHARGE: Violation of the 92nd Article of War.

Specification 1: In that Technician Fifth Grade -
Alex O, Bracamonte, Battery C, 390th
Antiaircraft Artillery Automatic Weapons
Battalion, did at Lembach, Austria, on or
about 3 May 1945, foreibly and felomlously,

' against her will have carmal knowledge of
. Maria Jolly. )

. Specification 2: In that 'lz # # did, at Lembach,

' Austria, at or about 1930 on or about 3 May
1945, forcibly and feloniously, agamst her
will, have carnal knowledge of Hilda ;

Distlberger. :
| o ad
Specification 3: In that * ¥ % did,” at Lembach, Austria,
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.

at or about 2115 on or about 3 Lay 1945, 4
forcibly and feloniously against her will,
~have carnal knowledge of Hilde Distlberger.

Specification 4z In that * * », did, &t lembach,
Austria, on or about 3 My 1945, forcidbly
and feloniously, against her will, have
carnd knowledge of Hedwig Stastka.

irre

[

CHARGE: Violation of the 92nd Article of Wars . )

Specification 1t In thet Private Tony G. Aguirre, .
Battery C, 390th Antiaircraft Artillery Automatic . °
Weapons Battalion, did, in conjunction with -
Technician ¥Fifth Grade Alex O. Bracamonte, Battery
C, 390th Antieircraft Artillery Automatic Wegpons |
Battalion, at Iembach, Austria, on or about 3 May
1945, foreibly ad feloniously, agel nst her will,
have carnal knowledge of Maria Jolly.

Specification 23 In that » * %, did, at lembadh, Austria,
_at or sbout 1930 on or about 3 May 1945, forcibly and
feloniously, against her vi 11, have carnal knowledge
of Fedwig Stastkae

sPec_if:Lcation 3¢ In that ¢ » », did at Iembach, dustria,

at or about 2115 on or sbout 3 May 1945, forcibly

and feloniously, against her v 11, have carnal :

knowledge of Bedwig Stastkas _ ~
Each pleaded not guilty and, two-~thirds of the members of the courtf
present when the vote was taken concurring, each was found guilty as
charged, No evidence of previous convictions was introduced as to
either accused. - Each was sentenced, by separate vote, all of the .
members of the court present when the vote was teken concurring, to be
dishonorably discharged the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor at such place
as the reviewing authority mey direect for the period of his natural
life, The reviewing authority approved the sentences, designated the
United Statés Penitentiary, lewisburg, Pennsylvania, as the place of
confinement, and forwarded the record of trid for action pursuant to
Article of War 50io

[N

3p L eciflcatmns of e of Maria Jollye

Evidence for the prosecution showed that on 3 May 191;.5,
Maria Jolly end her lle-year-old daughter were staying in one of several
houses situated near lembach, Austrias They were in the kitchen with
12 other persons consisting of two men respectively 70 and 50 years of

age, three children, and seven women (R8,9)s, The area h oecu,piqd '
‘by &® rican troops two days previously (102). A4t abo p.m. the :
- two accused entered the house without knocking and uninvited (3911]8.08
RESTR{E’TED
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Both-were under the influence of liquor, Bracsmonte more so than
Aguirre, and both were armed with guns (R12,45,60)e . Maria was
sitting on a bench with her daughter on her lap (R12)e Bracamonte
placed his hand on the young girl's breast and then touched her near
her sexual organs (RB ). Maria removed his hand, whereupon he  ~
directed his attention to her and placed his hand on her thigh. She
.pushed it away end told him to let her alone (R14,15). The young

girl began to ery (R15)e At this point Bracamonte moved away and
Aguirre vent over to Maria and started to push her and beat hér.

He then pulled her away fram the bench ard ordered her to the door

of en adjoining bedroom (R15,16,18)s Sk objected and both acwised
pushed ber into the bedrocm (R18)e There Bracamonte forced her

into a sitting positiocm on the bed and forcibly removed her under-
clothing (R18,19-21)e. He then removed his own clothes (RR0)e Aguirre
pushed her into a lying position on the bed, placed his hahd in tle
region of her genitals, saying "beautiful?, aml left the bedroam
(R22,23) e Bracamonte attemptéd to get on top of her and she shoved
him away with her foote He fell on the floor. She loocked to see if
she could make her escape through the window but saw that it was
barred by a grille (R23). J4guirre stood outside the bedroom door

and looked in from time to time (R21l)e Bracamonté took his gun and
pointed it at her, the muzzle touching her breast, and asked her if she
vanted to push him agane. He then put aside the gun -(described as a

*mp chine pistol*), laid himself on top of her and inserted his sexusl’
organ into hers (R2L). His act of intercurse was interrupted by the
arrival of three American soldiers who had been summoned by Maria's
sister (R25,29,43)s One of tlem asked Aguirre, who was found standing
in kitchen, where his companion was and he replied that he was in the
bedroom and that they should wait as he would soon be through (R56,58)
They ent~red the bedroam and found Bracamonte on top of Maria (R57)e
Ber olothes were thrown up above her waist end the lower part of her
body was exposed (R51)e He had nothing but his socks one Maria was
weeping and hysterical (R51,58)s He was ordered to get off the ’
woman but did not do so until told that the captain’was coming (R58).
He then dressedand left the house with Aguirre (R57,58). 4 dgr or

two afterward, Maria talked with the burgomeister of lembach about the
incident and he asked her whether the aét had reached the point where she
might become pregnant. She replied that ithad ndt «  The questiom
whether the sexual organ of accused Lad actually penetrated her sexual
-organ was not discussed (R143,144,146,148, 11;.9).

h. ﬁggcﬁlcatlons of Rape_of glda Distlberger and Hedwig
" Stastka.

_ Shortly after they.left the home of Maria Jolly the
two accused, unbidden and without knoc¢king, entered a house near
Lembach occupied by Hilda Distlberger, her daughter, Hedwig Stastka,
another daughter, Gertrude, a ll-year-old son and five other persons
(R62,634165,107)« ' All were in the kitchem. Bracamonte was still under’
the influence of liquor and was armed with a. *mchine pistel?, a weapon
stated to be about two and ope-half feet long and also described as a
“grease gun' (R63,66)e - Aguirre carried a knife in a scabbard hanging

on the side of his leg, and a gun about the size of a W45 caliber pistol
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(R68).-. They looked around the house and asked for something to
drink (R65,135). Aguirre had the pistol in his hand and pointed it
at the people in the room (R110). Bracamonte announced to everyone .
that "the Americans were now masters of the country and the Germans
had to do what they told them® (R69). Hedwig had a limited

" knowledge of English (R66). Aguirre made her understand that he
wanted to go to bed with her and when she refused, he ordered her
out of the kitchen and forced her to go upstairs despite her
resistance (R66,67,69,70). When they reached the upper flosr he
pushed her through the doorway leading to the attic but was.
prevented from closing the door by her mother who had followed them
begging him to leave her daughter alone (R111,112,136). Aguirre.
ordered the mothér away, but as she did not remove her foot from the
door, he pulled out his knife and put it to her throat. She defied
him to stab her and he laughed (R71,73,113,138). Hedwig attempted
to get out but was held back by Aguirre (R72)., At this point
Bracamonte, who was still armed and had come upstairs from the .
kitchen with Gertrude, ordered the mother to go into an adjoining
room (R113,114). After the mother removed her foot from the door,

* Aguirre pulled or pushed Hedwig up the next flight of stairs into the
attic, and, by threatening her with his gun and pushing her down,
forced her to lie on the floor. He held her down by pressing his
hands on her breast (R74). He placed his pistol on the floor within
.reach, forcibly removed her pants, opened his own clothes and lay on
top of her. Whenever she struggled he reached for the pistol and
threatened to shoot her (R75,76). He succeeded in spreading her legs
.and inserting his penis into her sexual orgen (R77). After he got
up she looked for her combs and arranged her hair. She appeared
excited and nervous (R122)., There were "black and blue marks" on her
thighs which she stated were caused by accused in the course of the

struggle (R76,94,100).

After Hedwig and Aguirre had left the kitchen, followed by
the mother, Bracamonte pointed his gun at Gertrude and directed her
to go with him, She said, "I don't go, I don't want to go%, but one
of the male civilians told her, "You have to go". She left the
kitchen with Bragamente and went upstairs where she eluded him, went
out of the houseto some neighbors and reported what was happening,
She begged them for help but they did not do anything. She remained

with them until the following morning (R137,140).

'Hilda left her daughter Hedwig and Aguirre and entered the
room as directed by Bracamonte (R114)., There the latter started to
undress her., She resisted and he threatened her with his fist (R115).
He seized her and shoved her on the bed. He laid his gun nearby and
pulled her pants down. She tried to prevent it by pushing his hands
away and by holding her legs together (R116). She did not cry for
help beeause there were three male civilians in the house and if they
found it impossible to interfere there was no use in crying for help.
she pleaded with Bracamonte that she was old enough to be his mother,
and said to him," Aren't you a gentleman?" and he replied, "No" (R1l6,
117). After removing her pants accused placed himself on top of her,
preased himself between her legs and separated them. . Ageinst her
resistance he succeeded in inserting his penis into her sexual organ.

3C 19508
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He urged hér to kias him but she turned her head away from h.in.

" When he asked her to cooperate with him, she stiffened herself so
‘that he might not succeed. He did not have an orgasm.” After a
period of activity accused fell asleep'on her., She attempted to

. 81ip awsy from under him but he awakened and grabbed her tightly
again (R117-120). He finally got up, dressed, took his weapon
and motioned to her to go (R120). She was taken to the attic where
she found Hedwig and Aguirre(R121,122), Then all four went down
to the kitchen. - After remaining there for a few minutes bot.h
accused left the house (2123)

- About an hour later they returned (R123). A number of
other persons were still in the house including women, children'and
two men (B83). The mother was in the bedroom ready to go to bed.
¥When she heard them, she put out the lights, closed the windows
and storm shutters, and sought to comnceal herself behind the door..
Bracamonte opened the door and entered the bedroom. He 1lit his
cigarette lighter 'and looked to see if there was anyone in the rocom.
He discovered her behind the door and she drew away from him to the
corner of the room. He pulled her awsy from there and threw her
on a mattress. She was frightened and felt as if ®paralyzed". He
opened his trousers and placed himself on top of-her. After he
pulled off her pants he penetrated her sexual organ with his penis.
She felt faint and completely shocked, and began "shaking® all over.
He asked her if she were cold and raising himself on his knees took
his jacket ands put it over himself and her. - He again lay on her
and fell asleep (R124-126), When she thought he was sound-asleep :
" she tried to get away from him, but he awoke and held her tightly.
She remained motionless. He lit his cigarette lighter, looked at
her, and shook her saying, "Madam,dadam" (R127). He then put on
his clothes, and handed her her pants which she put on. As she could
hardly stand, he assisted her domstairs to.the kitchen (R128). L

When warned of their return Hedwig also had concealed herself
in a dark bedroom (R83,84). - The door to thet bedroom opened and
Aguirre entered with a flashlight. He saw her and pulled her out by

. the hand. She resisted. ~He wanted to pull her up the stairway N

again and she knelt down and pleaded with him to let her alone. He
lifted her back on her feet, pulled her upstairs into a room and
forced her on the bed against her protests., He took his pistol and
placed it next to her. He then pulled off her pants and effected
penetration again (R85-87). He remained on her until Bracamonte
entered the room. Aguirre then stood up and she sat on the edge of
the bed, . Bracamonte in ture forced her down on the bed, place his
gun nearby and opened his clothes, She attempted to get up but he
- pushed her back and inserted his penis into her genitals (R88-89).
Although she tried, she was unable to push him away because he was
too strong for her. He got off when Aguirre re-entered the room
and they both went away. She remiined on the bed awhile, then walked
down the stairway, fell over the last three steps, was picked up and
_ went into the kitchen.where she found her mother. They both sat there
weeping and trembling (R90-91). ' Hedwig's appearance was "indsscribable®
(R129). They reported what happened to them to the military - .
authorities the following day (R9l). Hedwig was examined3by an
' . - 3034
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American Army medical officer on 6 May apnd she showed him the
bruises on her legs (R94). The medical officer did not testify.
Gertrude who saw her mother and sister on the morning following the
alleged rapes testified that they-‘ were hardly recognizable (R142).

| 4. Accused, after their rightsss witnesses were explained to
them, elected to remain silent (Rl50,151)

" 5, No discussion is required to demonstrate that the evidence
warranted the court in finding each accused guilty of the charge and
specifications preferred against him. With minor variations, the
rapes committed by accused follow the pattern of many others hereto-
fore considered by the Boards of Review (CM ETO 9083, Berger; CM

. ETO 12683, McCulloligh and Wetherspoon; CM ETO 17134, Scott), Thers

was substantial proof that carnal knowledge was had of the victim in
each instance by force and without her consent. In the rape of .

_Maria Jolly the act of penetration was perpetrated by accused.

Bracamonte only. It was proved, however, that accused Aguirre was
present, aiding and abetting Bracamonte in the commission of the
crime. He was, therefore, properly charged as a principal in
Specification 1 of the Charge against him (CM ETQ 5068, R&Ee a.nd '

. gglthus) .

6. . The charge sheets show that accused Braca.monte is 20 yea.r'
and ten mont.ha of age, and that he was inducted 10 February 1943 at =
Phoenix, Arizona, and that accused Aguirre is 23 years snd ten months
of age and that he was inducted 6 February 1943 ‘at los Angeles,

California. No prior service is shown as to either accused.

7. The court was legally constituted and had jurisdiction of
the persons and offenses. No errors injuriocusly affecting the - ~
substantial rights of accused were committed during the trial, The o«
Board of Review is of the opinlon that the record of trial is legall; '

-sufficient to support the findings of guilty and the sentences,

© ' 8. The penalty for rape is death or life imprisonment as the .
court-martial may direct (AW 92). Confinement in a penitentiary is
authoriged upon conviction of rape by Article of War 42 and sections . - .
278 end 330, Federal Criminal Code (18 USCA 457 »567). The designation
of the United States Penitentiary, Lewisburg, Pennsylvania, aa.the - '~

‘ -pla.ce of confinement is- proper (Cir. 229,%D, 8 June 19%, 8eC. II, p(r.

(a), 3.)
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Branch Ofﬁce of The Judge Advocate General

“with the

: " European Theater . =~

7 AP0 887 . P

o o ' 20 December 1945,
BOARD OF REVIEW NO. § . - .~ o oo
CM ETO 17826 R S
UNITED STATES Ty sﬁvmamsrm:sgm _
o _ v o ) - rrial by GCM convened at Outarsloh,

: - ). German, 11, 21 and 22 August 1945.

Privates First Class JOSEPH C.- ) Sentence &s to eachs Dishonorable
BARTHELEMY (32833248) and ) discharge; total forfeitures and con-
CLARENCE L. WALKER(33219L13)," ) finement at hard labor for life,
and Private HERMAN J. MORAN 1) United States Penitentiary Lewisburg,
(3L614,237), all of Battery D, - ) Pernsylvania,
-597th Antiaircraft Artillery - ) .
Automatic Weapons Battalion ) - *. '
(Mobile) CAC )

- HOI.DINGbymAm)OFREVIEWNO.S B
: HILL, VOLLERTSEN AND JULIAN, Judge Advocates -

) ) | .
1. "The record of tnal in the case of the soldiers nmed above ha.a
been examined by the Board of Review.. '

. 2 Accused were tried together tith their consent upon the follcming
charges and specifications: , _

r

. CHARGE: ‘Violstion of the 92nd Article of War.

Specification 1: In that Private FJ.rst Class Joseph c.
Barthelemy, Battery "D", 597th Anti-aircraft
Artillery Automatic Weapons Battalion (Mobile),
did -at Horste, Westfalen, Germany, on or about
26 April 1945, forcibly and feloniously, against,

her will, have carnal knowledge of Miss Berta
Meuller,

(HILL)
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Specificatién 2: In that * # % did at Horste, Westfalen,

" Germany, on or about 26 April 1945, forcibly and -
. feloniously, against her will, have carmal kmowledge
- of Mrs., Maria Toahnehsam. ‘ :

WALKER AND MORAN -

~

~ (Charge and specifications as above, except as to name §_f accused)

Each accused pleaded not guilty and, at least three-fourths of the members
of the court present at the time the vote was taken concurring, ee-tch was
found guilty of the Charge and specifications preferred against him. No
evidence of previous convictions was introduced as to accused Barthelemy
and Walker; but as to accused Moran, evidence was introduced of one previous
conviction by summary court for being disorderly in uniform in a public
place in violation of Article of War 96, All of the members of the court
present at the time the vote was taken concurring, each was sentenced, by .
separate vote, to be dishonorably discharged the service, to forfeit all
pay and allowances due or to become due, and to be confined at hard labor -
at such place as the reviewing authority may direct for the termm of his -
natural life. The reviewing authority approved the sentences, designated - -
the United States Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement and forwarded the record of trial for action pursuant to

Article of War 504. , B . :

3. Evidence introduced by the prosecution showed that accused, all
privates in Battery D, 597th Anti-aircraft Artillery Automatic Weapons
Battalion (R7,8), were identified by Frau Maria Toannehson and her sister ' .
Fraulein Berta Meuller (R27,28,51,53), and by & German civilian Herr - '
Flagmeier, who said he saw them at the scene (R17,25,26), as three soldiers, "
each of whom on the evening of 26 April, at Westfalen, Germany, had sexual
intercourse with each of these two women (R3l, 35. 37, 56, 57, 59, 61).
Accused Walker wore a sweater and no steel helmet (R25, 31). The cther
two accused wore olive drab shirts and helmets {R3l). By their testimony, -
these women indicated neither of them consented to this intercourse. Their.
resistence was slight, consisting, for the most t of protests and attempts
to push or shove each assailant away (R21,33,35,42,58,59). They testified
to threats and force employed by accused. One accused was armed with a rifle
which he used in a threatening manner and which he fired into the ceiling-
when at first there was reluctance on the part of the first woman to submit
to the demands (R19,30,5L4): There had been firing out of doors before the
soldiers actually appeared (R17,18,27,53). Frau Toannehson was threatened
with a bayonet and carbine and was subject to physical force, pulling :
and pushings (R29,33,35,39,43). Berta Meuller was "much afraid and shiver-
ing" when accused appeared (R53). She was at first pulled around a bit by
accused Moran and then, holding her by the arms,: he'pulled" her to the -
floor and inserted his sexual organ into her vagina (RS4-58). Berta found
it "no use" to resist Moran. He was much stronger (R57). During sexual
intercourse ‘with her by each .o.f;' the other accused she "had too much fear

-2 -
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to run away' (R59); she "couldn't do much" resisting since she was "afraid";
and she was so afraid that her teeth chattered (R6l).

Accused arrived at the scene of the assaults at about 2200 hours
ard remained until about 2330 hours (R17, 50). They left hurriedly due to
the arrival of a patrol (R62), and Moran's helmet was soon thereafter dis-
covered at the scene (R7, 13, 1l, 23, 2L, 91; Pros. Ex. 2). These assaults
about three miles from accuseds? company area (R9).

L. Each accused, advised of his rights as a witness elected to take
the stand as a witness on his own behalf (R89, 97, 101). Their defense was’
that they had never seen the two women before the identification parade
(R91,99,103); that they left their company area at about 9:30 p.m.; never
.went farther away than three~quarters of a mile; and spent the time - until
about one o'clock the next morning when they returned tothe command post -
drinking and singing at some place on the road, taking turns riding a bicycle
which belonged at their command post. Moran sald that he lost his helmet
early in the day and borrowed Walker'!s for use during the greater part of
the day; and that he borrowed another helmet from another soldier later in
the afternoon, which helmet he wore that evening (R91). Moran's explanation
was canfirmed in part by Walker, who said Moran had borrowed his helmet that
morning (R98,99), and also by Moran's section leader who said that Mora
had reported to him the loss of his helmet at 1300 hours that day (R71).

In addition, the defense called as a witness a soldier who had been on guard
that night from 12 until two otclock and who saw the three accused return
to camp at about one o'clock and talked to them for 10 or 15 minutes. He -
testified that he could not tell whether accuséed were drunk but "they had
been drinking"® (R110). While he thought that the three accused all wore A
olive drab, he was positive that all wore helmets and that each was carrying
a rifle (R74,75). He did not see a bicycle with them (R109). It seems

that news of the acitivitjes of the soldiers! committing these assaults
reached accuseda! organization, and that at about 2230 hours a detail of
five men left for the farm house, thiree miles away, where this all took .
place (R9-12). A corporal who accompanied this detail saw a figure "leaving
the barn part of the house", He fired a few rounds to stcp him but he kept
on going. This fugitive wore a tan jacket (R78,79,83). "The inwstigating
officer in this case, called by the defense, testified that he examined

the ceiling in the room into which and where the prosecution claimed one of
the accused had fired a bullet. This officer, in effect, testified that

he found nothing which could have been a recent bullet hole (R87-89).

The prosecution developed the fact that only one of the accused,
identified as Barthelemy, carried a rifle (R19,25). The defense supplemented
proof on this last point by the evidence of a Yugoslavian who was present
at the scene, He testified that only one of the three offending soldiers
carried a gun (R109; Def.Ex.B). ‘

S+ '"Rape is the unlawful carnal knowledge of 8 woman by force and
without her consent" (MCM, 1928, par, d48a, p. 165). There is no doubt that
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within the meaning and legal requiréments of this definition that the two
women in this case were raped by each of three soldlers at the time and -
place alleged in the specifications. There was little, if any, resistence,
on the part of either prosecutrix. But under the circumstances found here,
involving as they do the shooting and brandishing of a rifle and of a
bayonet, together with the employment of superior physical strength (pulling,
shoving and forcing down), failure to resist is excused. C(ne woman was
physically unable to resist and the other was to terrorized (Lh Am Jur.,

- secs. T,13, pp.905,906,910). lack of resistance cannot, as a matter of
common sense, even suggest consent to a man seeking sexual intercourse at
the point of a gun. All of the elements of the crime of rape were proved
by substantial evidence (CM ETO 3740, Sanders et al; CM ETO.3933, Ferguson
and Rorie; UM ETO L19k, Scott; CM ETO 7883, Adams and Harris; CM ETO
81;50, Garries and Jacksom ETa 8837, Wilson; CM ETom McDonald).

6. The only real question presented in this case is that which
involves the identity of these accused as the assailants. The three
accused claimed that they were together that night, but at another place,
on a road side, drinking and riding a bicycle which they took from an
later brought back to the company area. On the question of the bicycle
being trought back by accused on their return, two were questioned on this
point. One said he thought it was returned, which the other testified

flately that they brought it. back. .Neither remembered who was responsible
for its retum. -

Evidence given by prosecution witnesses at the scene is that one

of the three soldier assailants wore a tan colored sweater and was without

a helmet, and that only one carrled a rifle. In addition Moran's helmet .
:wag]found at the scens of the crime right after the three had fled on the
‘apptoach of thepatrol. The defense supplemented this in part by showing

that one of the fugitives wore a tan colored upper garment and that only

one of the three culprits was armed with a rifle. The defense showed further,
by a guard on duty, that all three of these accused, on their retwurn to their
area, wore helmets and carried rifles, Moran attempted to deny responsibility
for his helmetg¢ being at the scene of the crime that night by showing that he
had lost his helmet early in the day. It was proved that he had reported

this loss about noon time. Moran said he borrowed another helmet to wear
that night, : ’

P

Accused made the b:.cycle an important vitalizling factor in their
alibi. They were spending their ‘time, they claimed, riding a bicycle up
and down the road, a short distance from their area., They were also drink-
ing and singing. They were at this place from 2130 and 0100 hours. They
could not very well have spent all this time drinking steadily, else there
would have been strong likelihood of their being drunk when they returned.
The bicycle element would tend to emphasize the harmless aspect of their
evening's occupation and lend a certain tone to their story. Accused said
they ; brought this bicycle back with them when they returmed. However, the
guard who met them and talked with them for over ten minutes and who was A
able to see that they all wore helmets and that each carried a rifle didnot

-
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see ths bicycle. The scene of the crime was of sufficient distance (three
miles) from the camp to require the lapse of time (cne and one~half hours)
between the flight of the rapists (at 2130 hours) and the return of accused -
to their company area (a.t 0100 hou:rs) If one of the rapists fired a shot
into the ceiling, the mvestigating officer should probably have found it.

His failure to.find the bullet hole, however, had no bea.ring on the idantity
of accused nor on the validity of their alibi.

Accused were identified in court as the perpetrators of the crimes :
by each of the two victims, and as present at ithe scene by a third civilian,
Herr Flagmeier. The trial judge advocate, in leading each of these witnesses
.up to the question of identification, stated that the accused in the case
\were. in the courtroom (R17,27,51). This was improper since identification
of the guilty participants wis a real issue.. Particularly was it improper:
in the case of Herr Flagmeler, who, just before receliving this item of infor-
-mation from the prosecutor had stated that he was not sure whether he could
recognize "them" any longer. However, the court is in a better position to
determine how much weight is to be given an "identification™ made by a wit-
ness before the court than is the -Board of Review. It may be swift and
certain, or it may be hesitant and unconvincing.  The record rarely shows
the positive identification as testifies. The record shows a positive iden-
tification by the two women. It must be concluded that if under the circum-
stances the unfortunate statement of the trial judge advocate had been of
material assistance the observing court would have properly evaluated the
identification made. And the identifications raised a real issue as to the
validity of the alibis and as to each supporting ‘circumstance.

"In the opinion of the Board of Review accused were" identified as
the perpetrators of the crimes by substantial credible evidence (CM ETO
3200, Price; CM ETO 3837, Smith; CM ETO 12656, Tibbs). Such being the
case, the court's findin _oTEﬁilty may not be disturbed by the Board of
Review upon appellate review (CM ETO 1953, lewis;. cu ETO 12592, Kolanko and_
Senchez; CM ETO 16971, Brinley) S o :

7+ The charge sheets show that e.ccused Barthelemy is 21 years and
eight months of age and that he was inducted 12 February 1943 at Buffalo,
New York; that accused Walkeris 23 years and eight months of age and that
he was inducted 13 July 1942 at Richmond, Virginia; and that accused Moran
is 22 years and three months of age and that he wes inducted L January 1543
at Camp Shelby, Mississippi. "They had no prior service.

"8. The court was legally constituted and had junsdiction of the
persons and offenses. No errors injuriously affecting the substantial
rights of the accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to support
the findings of guilty and the sentences.

9. The ]penlty for rape is death of life imprisonment as the court-.
martial may direct (2w 92). Confinement in a penitentiary is authorized .

-6 -
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. uwpon conviction by Article of War 42 and sections 278 and 330, Federal
Criminal Code (18 USCA 457, 567).- The designation of the United States
. Penitentiary, lewisburg, Pennsylvanla, as the place of confinement is
proper (Cir. 229, WD, 8 June 19LL,- sec.. II, par. 1b(kL), 3b).

~

JOHN WARREN HIIL  Judge Advocate
JACK R. VOLIERSTEN  Judge Advocate .

_ANTHONY JULIAN " Judge Advocate
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War Department, Branch Office of The Judge Advocate General with the
European Theater. : 20 December 1945 . TOs Commanding
General, Seventh United States Army, APO 758, U. S. Army.’

1. In the case of Privates First Class JOSEPH C., BARTHELEMY
(328332L48) and CLARENCE L. WALKER (33219L13), and Private HERMN J,
MORAN (3L461L237) all of Battery D, 597th Antiaircraft Artillery Auto-
matic Weapons Battalion (Mobile) CAC, attention is invited to the
foregoing holding by the Boardof Review that the record of trial is
legally sufficient to support the findings of guilty and the sentence,
-which holding is hereby approved., Under the provisions of Article of
War 503, you now have authority to order execution of the sentence. .

_ 2. When copies of the published order are forwarded to 'this
office, they should be accompanied by the foregoing holding and this
indorsement.,. The file number of the record in this office is CM ETO

- 17826, For convenience of reference please place that number in . .

" brackets at the end of the order: (CM.ETO 17826).

. .- v , . FRANKLIN RITER,
- Colonel, JAGD,
Acting Assistant Judge Advocate General.
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Branch Office of The Judge Advocate General
with the .
European Theater
AP0 887 ‘ | )
BOARD OF REVIEW HO. 2 ’ o
: 30 OCT 1945
CM ETO 17839 : )
"UNITED STATES ) 3RD INFANTRY DIVISION -
Ve o } Trial by GCM convened et Salzburg,
: ' . : ) Austria, 30 June '1945. Sentencet
Private FLOYD E, REID, (14071396) ) Dishonoreble discharge, Total for=-.
Company I, 7th Infantry ) feitures and confinement at harq ‘
) . ") labor for life. Eastern Branch,
) United States Disciplinary Barracks, -
) Greenhaven, New York

HOI.D]:\IG by BOARD OF REVEW NO. 2
HEPBURN MIIJER and COLLI\IS Judge Advocates

1. The record of trlal in the case of -bhe soldler nemed above
has been examined by the Boa.rd of Review. '

2. Accused was tried upon the followmg Cha.rge and spec1flcat10ns:

CHARGE : Vlolatlon of the 58th Article of War. :
: ‘ . Floya i :
Specification 11 In that Private/E. Reid, (then Prlvate |
First Class), Company I, 7th Infentry, d4id, near
. Viden Chemp, France,; on or about 26 October 1944, .-
desert the service of the United States by absenting
himself without proper leave from his organization
- with intent to avoid hezardous duty, to wit: Coumbat
with the énemy, end did remain sbsent in desertion
until he was apprehended at Bruyeres, France, on or
about 1l December 1544. :

Spec:.flcat:.on 2: ‘In that * * * 413, near Ostheim, -
< France, on or sbout 23 January 1945, desert the
service of the United States by absentlng himself °
without proper leave from his orgenization with
- intent to avoid hazardous duty, to wite Combat
" with the enemy, and did remein abspnt in desertion .
until he again came under mllitar control on or . ; :
about 30 Je.nuary 1945. o _y l 7833

1
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Specification 3: In that * * * 3id, at Nurnberg,
Germany, on or about 23 April 1945, desert
the service of the United States by absenting .
himself without pre¢per leave from his organ-
ization with intent to avoid hazerdous duty,
to wit:s Combat with the enemy, and did
remain ebsent in desertion until he again -
came under military control, on or sbout 26
April 1945,

He pleaded not guilty ang, two-thirds of the members of the court resént
"ot the time the vote was taken concurring, was found guilty of: (1) The
Charge; (2) Specification 1 except the words 'was apprehended" substituting
therefor the words "returned to military control™; (3) Specification 2 except
the words "near Ostheim, France, on or sbout 23 January 1945,.desert the
service of the United States by absenting himself without proper leave from .
his organization with intent to avoid hazardous duty, to wit: Combat with
the enemy, and did remain ebsent in desertion until he again came under
m111tary control on or sbout 30 Jenuary 1945" substituting the ‘worgs,
"without proper leave ebsent himself from his organization from on or ebout
23 January 1945 until sbout 30 Jamary 1945%; (4) Specification 3 except the
words "at Nurnberg, Germany, on or sbout 23 April 1945, desert the service .
of the United States by ebsenting himself without proper~leave from his
organizetion with intent to evoid hazerdous duty, to wit: Combat with the
enemy, and did remain absent in desertion until he egein .came under military
control, on or ebout 26 April 1945," substituting therefor the words,"with-
out proper leeve absent himself from his organization from on or ebout 23
April 1945 until ebout 26 April 1945."; and (5) the substituted words . He
was found not guilty of the excepted words, and not guilty of violations -
of Artiole of Ver 58 as to Specification 2 and 3 but guilty of violation of
Article of War 61.  Evidence was introduced of one previous conviction by
surmary court-martial for absence without leave for one dey-in violation of
Article of Wﬁr 61, = Three-fourths of the members of the court present at.
the time the vote was taken concurring,’ he was sentenced to be dishonorably
discharged the gervice, to forfeit all pay end allowances due or-to become’
due, and to ‘be confined at hard lebor, at such place as the reviewing auth-
ority -may direct, for the term of his natural life.- The reviewing auth-
ority approved the sentence, designated the Eastern Branch, United. States
Disciplinary Barracks, Greenhaven, New York, as the place of ccnflnement and
forwarded the record of trial for action under Article of War 50%.

3. -The evidence ‘for.the prosecution in aupport of the findings mey
be . summerized as follows:

a. Specifioation 1: 'An extract oopy bf the morning report of

accysed s orgenization for 27 October 1944 and 3 December
1944 was admitted in evidence without objection (RS, Pros.

¥x. A). The entries showed that the organization was ..

near Viden Chemp, France, on 26 October 1944 and that von

that date the accused's status was. chenged from duty to ..
missing in action. On 3 December 1944 the entry was
‘corrected to read from duty to AWOL and from AWOL to con=
"'finement on 2 ‘December 1944, Sergeant F. F. Majka
testified that on 26 October 1944 he was the leeder of ¢ 7 an
‘platoon of which accused was a member. " Accuseqd; returneT 809

* "msTRICAED
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to the platoon from the hosgpital on that dey and was told to get some
ammunition as the platoon was going into an attack against the enemy.
. Accused returned later with the emmunition but during that night dis-.
appesred withcut permission and could not be found. ~ The platoon

made the sttack the following morning and sustained sbout 17 casual¥ies.
The . ac;used was not present for duty from that time until 1 December 1944
(R9-11

" b. Specificetion 2: An extract copy of the morning report cf the

"accused's orgenizaetion was admitted in evidence without objection which
on 25 January 1945 recited the change-of accused's status from "Duty to
AWOI, 1900 23 Jan 45" and on 3 February 1945 from "AWOL to Duty 30 Jan
45". ~ On. 23 Jenuary 1945 the organization was at Ostheim, France. (rs,
Pros. Ex. B). Accused's absence during this period was .corroborated’
by Pfec Schoenfeld (R12-14). On 20 June 1945 the accused voluntarily
signed a statement, .admitted in evidence without objection, that he was
sent to a rest camp on 15 Janmuary 1945 and remained there until 23
January 1945, when he got drunk and went to Bruyere, France and on the
following day turned himself in %o the military police who, because .of
lack of transportation, did not return him to his organization until

30 January (R22, Pros. Ex. D).

c. Specification 32 An extract copy of the morning report of the
accused's orgenization was admitted in evidence without objection which
contained entries that showed that on 23 April 1945 at Nurnberg, CGermany,
the accused's status changed from duty to AWOL end on 26 April 1945
at Wortelstetten, Germany from AWCL to duty (R9, Pros. Ex. C), His
unauthorized absence during this period was corroborated by his platoon
leader, Sergeant F.F. Majka (R16) and Pfc Jemes Geripolas (Rls)f

4, The accuseé having been fully advised concerning his rights as a.
witness, elected ‘o meke an’unsworn statement (RZS) in vhich he related
his extensive cembat experiences, following his enlistment 3 January
1942, commencing with Sicily and including Anzio, the Volturno River,
Vegney, and Colmar, France. He told of the times he sustained 1n3uries
in combat and how-he fortunately escaped death many times while those
around him were killed. He was with his outfit until 14 June 1945 when
he was put in the stockade (R25-27).

i i . .

5. The accused has been found guilty of desertion ia viclation of
Article of Wer .68 and two sbsenses without leave in violation of Articls
of War 61, The morning report of his organization, corroborated by
the testimony of witnesses who knew the accused -and knew him to be avsent
" without authority during the periods of time and. at the places allered
in the three specifications, clearly established his absence without
leave during the periocds of time alleged end fully sustained the findings
of guilty of Specification 2 and 3 as violations of Article of War 61
(1C14, 1928, par.132.p,145). With reference to Specification 1 of the
Charge and the Charge, .in addition to absence without leave, it is
incumbent upon the prosecution.to prove: (1) That accused or his organ=
ization was under orders or antjcipated orders involving heazerdous duty,
. namely, combat with the enemy; (2) that the accused wes aware of the

S - RESTRIORED 17858
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‘anticipated hazardous duty; and (3) that at the time he absented himself

_he entertained the specific intent to avoid that duty. The court may
infer the presence of the intent if the other elements are shown and no-
other reascnable explenation of absence appears. (CM ETQ 5958 Perry; CM
ETO 13475, Podesta). The record saows that accused abserited himself
without leave immediately before his organization started an attack upon
the enemy’ and sustained numerous casualties and that he was told that the

. attack was about to take place, In the absence of any reasonable )
- explanation of his disappearance the court was justified “in inferring from
these proven facts that he departed with the intent to avoid combat with

the enemy and was therefore guilty of desertion as charged. Its findings
are therefore supported by substantial evidence and will not be disturbed.

. 6. The’chargé_sheetlshows that accused is 23 years 7 months of<age.
Without prior service he enlisted at Camp Shelby, Miss. on 3 Jenuary 1942,

7e- ~ The court was legally constituted and had jurisdiction of the
person and offenses, No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to support
the findings of guilty and the. sentence.

8. The penalty for desertlon in time of war is death or such other
punishment as the court-martial may direct (Aw 58). The designation of
the Eastern Branch, United States D1sciplinary Barracks, Greenhaven, New
York, as the place of confinement, is proper (AW 42; cir. 210, WD 14 Sept.
1943, 89Cs VI, as amended ).

(o LEAVE)

Judge Advbcate :

Q:;)‘HAUM Judge Advocate

; Judgé Advocate
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Branch Office of The Judge Advocate General
wi th the
European Theater
*APO 887
BOARD OF REVIEW NO. 2 1 N0V 1945
CM E'J;O 17840
UNITED STATES ) 3RD INFANTRY DIVISION
. )
Ve . ) Trial by GCM, convened at Bad Wildungen,
: ) Germany, 30 July 1945, Sentences
Private WILLIAM T. BRONSON, ') Dishonorable discharge, total forfeltu.res,
(34651621), Company "A" -} confinewrt at hard labor for life,
30th Infantry . ) United States Penltentlary, Lewisburg,
' : )  Pennsylvania,

HOLDINC by BOARD OF REVIEWN NO, 2
HEPBURN, MILLER and COLLINS, Judge Advocates

l¢ The record of trial in the case of the soldier named above
has been exsmined by the Board of Reviews '

- 2¢ Accused was tried upon the following charges and specificationst
CHARGE .Iz Violation of the 58th Article of War,

Specificationt In that Private “illiam T. Bronson,
Company "A", 30th Infantry, did, at or noar
Eulmont, Framce, on or about 27 February 1945,
desert the service cf the United States, and
did remsin absent in desertion until he returned
to military control at or nsar Lyon, Francs, on
or about 25 May 1945, ’

CHARGE II: Violé.tion of the 69th Article of War,

Specificationt In that #* * *, haviny been duly placed in
confinement in-the 1lst Ba.tta.lion 30th Infantyy, Guard
Houss, ona about 14 Jme 1945, did, et Salzburg,
Austria, on or about 17 June 1945, escape fram .
said confinement before he was set at liberty by
proper authority.

RESTRIGTED 1784£
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CHARGE III: Violation of the 6lst Ardicle of War.

Specifications In that « % * dig, without proper leave,
absent himself from his organization at Salzburg,
Austria, from about 17 June 1945 to about 4 July 1945,

He pleaded not guilty and, two-thirds of the members of the court present
at-the time the vote was taken cmcurring, was found guilty of all of the
charges and specifications. No evidence of previous convictions was
introduced. Three-fourths of the members of the court present at the time
the vote was taken comcurring, he was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowsnces due or to become dus, to be
confined at hard labor, at such place as the reviewing authority may direct,
for the term of his natural life. The reviewing authority approved the sentence,
designated the United States Penitentiary, Lewisburg, Pennsylvania, as the
place of eonfinament and forwarded the record of trial for action under
-Article of War 50—. : A

3. The evidence for the prosecution showed that on 28 February 19456
an entry was made in the morning report of ascused's organization, Company
A, 30th Infantry, "Dy to AWOL 27th", A certified extract copy thersof was
.admitted in evidence without objection (R8,Pros.Ex.A). On 27 February 1945
that organigation was at Eulmont, France, training and practicing river
crossing preparatory to crossing the Rhine River 100 miles away (R9=10),
The accused disappeared on the 27th of February without authority and could
not be found (R10-11), He was not seen with his company from that date until
14 June 1945 when he was placed under arrest and later confined in the battalion
guard house in Salzburg, Austria (R11), Accused had been with the company only
2 days when he absented himself in February and had never besr in combat with’
the company (R13w=14)s It was stipulated that he returned to mllitary control
at Lyon, France, on 25 May 1945 (R17, Pros.Ex.B)s In the evening of 17 June
1945 he was in confinement in the guard house (R15), On the morning of the
18th, he was missing and could not be found. He had nqt been released in
the meantime (R16). It was stipulated that he returned to military control
at Lyon, France, on 4 July 1945 (R17, Pros. Ex. C).

4. Accused having been fully advised concerning his rights as a
witness elected to make the following unsworn statement:

"I, Private William T. Bronson, Company "A",
.'30th Infantry, having been advised to my -
rights by my defense counsel have decided
to meke the following unsworn statemesnt, I
know that I was AWOL as described., I
have no excuse for doing wrong, except that’
I was aweating out the Rhine €rossing

—

-2
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I was in mortal fear of what awaited
methere., There was much talk that the

" Germens would meke their final and strongest
stand at the Rhine. Ths bloodshed, deaths
and casualties that I invisioned made me so

- afraid that I became oblivicus of my duty
as & soldier and took off. It was a compell-
ing force that drove me into AWCL. I couldn't
control it, try as I would. I knew I couldn't
control it and I couldn't take combat and I
felt I would cause lessharm by not being there.
I could not control myself in combat and be of
any help. I did not wish to accept the respons=
ibility for what I might dos I could not behave
as a reasonable and responsible person, I didn't
know what I was doinge. Another fact which was
very instrumental in preventing me from carrying -
my duties as a soldier and which caused me a great
concera was the fact that I had not been receiving
sny mail from my wife since Anzio up until the
present day. I have tried desparately to adjust
myself to the Army routine., I have never liked the
Army life or regimentation in any form, Even when
I was going to college I quit - . because I did not
like ROTC traininge It's a feeling I cannot controls
I'm psychologically indifisrert to Army routine smd
cannot adjust myself, try as I maye. My wrongs are
not deliberate, but I just can't control myself in
the Army. I have never been in troubtle of any
kind prior to this AWOL. . I leave myself at the

" mercy of the court, BSigned Private Williem T. Brdnson".

5. 8. Charge I (Desertion)

Desertion is absence without leave accompanied by the intention not
to return, or to avoid hazardous duty, or to shirk important service (MCM,
1928,par.130a,p.142). The evidence for the prosecution and the unsworn
statement of ths accused made to the court admits that on 27, February 1945 when
the aceused and his outfit were practicing river crossings preparatory to
invading Germany across the Rhine River, he departed without authority
begause of his fear of the hazardous undertaking. He remained away until
85 May 1945, when all hostilities in the European area had ceassd. All of the
elements of the offense charged are amply supperted by the evidence (cM ETO 16880,
Ferrara and the numerous csses Tited therein)y

be Charge II and Charge III, The evidence for the prosecution

clearly showed that the accused was duly placed in confinement and on 17
June 1945 he escaped from confinement and remalned away without leave or other

17844
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authority until 4 July 1945, He w=s therefore propsrly found guilty of.
escape from confinement at the time and place alleged in the Specification
of Charge II (ucu,1928, par.159b,p.154) and of absontlng himself without leave
at the time and place and for the duration alleged in the Specification of
Charge III (MCM,1928,parsl32,p.145)s

_ 6. The charge sheet shows thut the accused is 25 yeax;s of age and,
without prior service, he was inducted 3 April 1943,

o Te The court was legally constltuted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial rlghts
of accused were committed during the trial. The Board of Review is of the
opinion that the record of trial is leygally sufflclent to support the ‘
findings of guilty and the sentcnce.

8¢ Ths penalty for dessrtion in time of war is death or such other
punishment as a court-martial mey direct (AW 68)s Confinement in a penitentiary
is authorized by Article-of War 42, The designation of the United States
Penitentiary, Lewisburg, Pennsylvania, as the place of coni‘lnement is
proper (Clr.229,WD 8 June 1944,sec.II,pars. 1b (4),3b).

' (ON LEAVE) Judge Advocate

Wludgo Advocate
: .
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Branch Office of The Judge Advocate General
" with the
European Theater
APG 887

BOARD OF REVIEW H0. 3 B NOV- 1945

Cl ETO 17843

UNITED STATES ) 15T AYSIORED DIVISICIH |
. ) .

Ve ) Trial by CCL, convened et APO 251,
‘ ) S. Army, 27 August 1945. Sentence
Privetes ROBERT L. GOCEFZ ) as to each accused: Dishcnorable
(14056875), SA.UEL R. ou;s : ) discharge, total forfeitures and
(38183730) and REUBEW O. HAYJUER ) confinement at hard lebor for life.

) U,S, Penitentiary, Lewisburg,

)

)

)

Pennsylvania.

(35312470) and Tecl’mician )
Pifth Grade JOHW 4i. IOwisD .

(34384048), all of 4377th -
Quartermaster Truck Company

~

HOLDING by BOATD CF REVL.J NO. 3
SIEBEPER, SHERIAN and DEWEY, Judpe Advocates

~

1. The record of trial in the case of the soldiers nsmed” above has
been exemined by the Board of Review.

2, Accused wore tried upon the following charzes end specifications:
CHARGE I: Violation of the 92nd Article of War.

Specificatlon 13 In that Technicien Fifth Grade John H..
Howard, Privete Robert L. Cooper, Private Reuben O.
Heyden, and Privete Semuel R, Jones, all of 4377th.
Quartermaster Truck Company, acting jointly, and in
pursuance - of a comnon intent, did, at or near Bensheim,
Germehy, on or ebout 7 April 1945, foreibly and
feloniously, azainst her will, have carnal knowledge
.of lilss Lilli Freitag, an ummarried female under
sixteen (16) years of sge.

Speclflcatlon 23 In that * * * gcting jointly, and in
pursuance of e *cormon intent, did, -at or near
Benshein, Germany, on or ebout 7 April 1945, forcibly
and Teloniously, against her ‘will, have carnal
knowledge of lliss Erika Freiteg, an unmarried femsle.
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Specification 3t In that * * * gcting jointly,
end in pursusnce of a common intent, dig,
at or near Bensheim, Germany, on or sbout
7 April 1945, forcibly and feloniously,
arainst her will, have carnal lnowledge of
Hrs. :largarite Freltag, & femals not their
wife. :

Specification 4: (Finding of not guilty)
CHARGE II: Violation of the 93rd Article of Var.

Specification: In that * * * gcting jointly, .end
in pursuence of a common intent, did, at or
near Bensheim, Germany, on or about 7 April.
1945, with intent to do him bodily harm, -
commit aen assault upon Mr. Frenz Freitag by
threatening him with a dangerous weapon, to
wit, a pistol.

Each accused pleaded not guilty and, three-fourths of the members of the
court present at the time the votes were taken concurring, each was L
found not guilty of Specification 4 of Charge I and guilty of the remain-
ing specifications and the charges. Evidence was introduced of one
previous conviction of Cooper by surmary court for being drunk and dis-
orderly in uniform in a public place in violation of Article of War 96.
Evidence was introduced of two previous convictions of ‘Hayden, both by
surmary court, one for exceedinz & &peed limit end one for leaving a

~“vehicle unattended in violation of orders, both in violation of Article

of War 96.  No evidence of previous convictions was introduced egainst
Jongs end Howard. Three-fourths of the merbers of the court present at
the time the votes were taken concurring, each accused was sentenced to
be dishonorsbly discharged the service, to forfeit all pay and sllowances
due or to become due, and to be confined at hard labor, at such place as
the reviewing authority mey direct, for the term of his natural life.: The
reviewing authority approved the sentence as to each mccused, designated
the Ue.S. Penitentiary, lewisburg, Permsylvenis, as the place of confinement,
azolld forwarded the record of trial for ection pursuant to Article of War
503. , _ . ) '

‘ 3. The evidence for the prosecution showed that betwsen 2200 and
2330 hours on 7 April 1945, four colored American soldiers knocked at the
home of Franz Freitag in Bensheim, Cermany. Vhen Frenz opened the door,
all four soldiers entered the kitchen, lizhted only a cendle, where Frenz'
two daughters, Erika, aged 16, and Lilli, aged 14, were present (R7-8, .
13-15, 22). The soldiers, who were "all ready druﬁk" (R22), or "a little
drunk" (R15), demanded wine:end, after an argument, one of them drew a-
pistol on Franz and, with another of the soldiers, forced him to si‘b on -
the stairs and stood beside him (RS 19,22).

One of the soldiers grabbed Erika, threw her on a bed in the
kitchen, choked her, pulled off her pents and had intercourse with her in
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spite of screaming, crying end kicking by her (R8, 8,10). Another
soldier grabbed.lilli, slapped her, forced her to the floor and held

& pistol ageinst her breast, tore off her olothes, and had intercourse
with her without her consent (R9,12,15-16).  The girls' mother,
llarguerite Freitag, who heard thelr cries from upstairs where she was -
in bed, came downstairs dressed in her nightgown and begged the soldier
to let Erika go, whereupon he threw the bed sheets on the floor, grebbed
Marguerite and threw her on them, forced her legs apart and had inter-
course with her, in spite of resistance by her (R8,19). She was afraid
of the soldiers (R21). Her husband, Franz, could see the acts of inter-
course from his seat on the stairs, but was prevented ;from interfering
by the two soldiers with the pistol (R7, 23).

The soldiers then went throuch and searched the housewith a
pistol end flashlipght, then returne’d and tock a.watch from Erikas and
demende? alcochol again (R9, 10,11). One soldier "poked™ Franz with a
-pistol and searched him (R23) Erika and Lilli tried to leave the
house, but the soldiers pgrebbed them and brought them back (R13).

Erike wes then atfacked a second time on the floor of the hall-
way by another soldier, but apparently he did not achieve penetration
v(RlO-ll). She could not identify either of her assailants, but identified
‘Cooper as one of the soldiers present in the house (R8,11,12). Hargugrite
identified Cooper: as the second scldier to have intercourse with her, also
on the floor of the hallway, but she was unable to ifentify her first
assailant or any of the other soldiers (R19-20,22). Lilli identified
Hayden as a soldier who had intercourse with Erika, but she was unable to
identify her attacker (R16,18). Franz was eble to identify only Cooper
(R22). | \ ,

) Erlka end Lilli denied 9.cc:ept1n«w American ratlons frov soldiers
that night or et any other time (R13,14,17). The soldiers left three
cans on a table when they left but prosecutrlces did not touch them
(r13,20). .
On 9 end 10 April 1945, accused each signed voluntary written
stetemcnte, each of which was received in evidence acainst the accused
naking it (R6-7). .In the various statements, each eccused claimed that
- the family was very friendly when he went to the house,snd that the girls
‘and women freely accepted cigarettes, chocolates and "PX rations",

Cooper admitted having intercourse with the older girl with her consent.
Hoyden also admitted having intercourse with the older girl with her
consent. Howard edmitted drewinz his pistol on the "old man"” when the
latbter made & suspicious move, and handin@ the pistol to Jones, then
going out with the seme girl whom Cooper had taken vut, but stated that
he was unable to have intercourse with her beceuse he lost his "hard".
Jones admitted having intercourse with the older woman, and taking the
pistol from Howerd when he went out. He also stated that he had seen
“the girls around the billet area and that they hed offered to exchange
drinks for chocolate (Pros. Bxs. 1,2,3,4).

By stipulation, the report of a medical officer was introjuced
in evidence, showing thet the prosecutrices were examine? on '8 Aprll
1945, and that no abrasions, cuts or contusions were found. - fluld
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"suggesting seminal fluid" was visible in the vagina of liarguerite.
Lefinite evidence of {trauma, inaluding slight bleedinr and unusual
tenderness of the vaginal tracts,of both Lilli and Erika, was found.

The cvidence was compatible with claims o7 sexual intercourse as to

each womon (R26, Prose Exe 5). Another stipulebion was made as to

the  results of leboratory tests of clothing for presence of spermatozoa,
wihiich showed the presonce of spermatozos on orticles of clothing of

Brika and ¥arguerite, but none on clothlno' of Lilli (R26-27, Pros. Exe

).

4., After ‘mccused's rights as w1tnesses were explained. to them,
each elected to testify (=27). o

Cocper testified that he went, "pretty well lit up" ‘to the'
house to get wine with the other thrée accused because "Jones said he
had been there before and swapped cizerettes and chocolate before'.
The family "seemed friendly" and witness gave out cigarettes, "C ratioms"
and chocolate. The oldest girl began to play with him end got a sheet
and lay down on the hall floor out of sight of the other persons, and
had intercourse with him voluntarily for chocolate (r27-30).

Jones testified that the girls started rubbimg his head and
pleying with his hend end he tried to have intercourse with the l4-year-old
girl, but "couldn't get it in so I started 'jiving' with the old ledy",
who hed intercource with him for chocolate. She "put it in" for him
an? "said it was good". ' He had been drinking but was not drunk (R33-39).

Hayden %testified that after they arrived at the house, Mr,
Freitag went to get some wine, and the girls and women got frierdly. The
Y0ld lady" esked for chocolate and one of the men gave her some. Witness
then took her out in the hall, where she ley down and he had intercourse
with her with her consent. She brushed'him off when he finished. He
had been drinking but "not very much" (R31=33)s

‘ Howard testified. that he gave bwo ¢mus of "C.rations". to Mrs,
-Freitag and chocolate to the girls. One of the girls "played eround" with
him end agreed to have iptercourse with him for chocolate. -He went into.°

. the hall with her and tried, but was unable to have intercourse because
he lost his "herd". | Headmitted heving a pistol but denied taking it out
of his belt or drewing it on the "old men" He admitted giving the pistol
end "whole belt" to Jones, as his s’catemsnf: showed. Iis had been drinking
bub was not dru’nk (R39-41). : :

Sea - Specifications of Charge I: The evidence for the mosecution
shows thet four colored soldiers, at the time and place alleged, entered
the home of prosesutrices, snd that at least two of the scldiers angd
probebly more, each had carnal knowledge of one or more of the prosecutrices
by force and violence and without their consent, in each case under circum~
stences showing without doubt the commission of the crime of rape (G 210
611, Porter; Cif ETO 1202, Remsey end Edwards; CM ETO 3933, Ferguson et als
Clf ETO 9083 9083, Berger snd Bemford). No question of 1den’c1’cy is raised s:ane
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by both written statement and by his testimony, each accused admitted his
presence at the house at the time of the alleged acts. Accuseds

testimony that the various acts of intercourse were consurmated with consent
of the prosecutrices was sharply contradicted. by the testimony of each
prosecutrix, snd the cdurt's determination of this question of fact ageinst
_the accused cannot now be disturbed (CM ETO 14032, Andrews and Hathcocks

Cii ETO 16617, Anthony end Cehee). .

The joint charge of all of the accused with the rape of each
of the three prosecutrices wes not improper.under the circumstances-shown
by the evidence, in view of the settled rule of. law that all who alg
. gbet in the commission of an offense are chargesble es principals (Cif ETO
4234, Lasker snd Harrell; Ci ETO 10857, VWielch end Dollaer; Ci ETO 10871,
Stevenson and oStuert; Cli ETO 13824, Johnson et al; CLi BETO 14596, :
Bradford et al; Cii ETO 15393, Dale et al). ' '

. : .o

It appears from the evidence of both prosecution and defense
that esch accused did not have actusl carnel knowledge of each prosecutrix,
and the evidence indicates a possibility that Howard did not have inter-
course at all, although he admits that he tried. = However, the evidence
gsufficiently shows thet Howard aided end ebetted the other accused in the
comnission of the acts by restraining the husband angd &ther of the pros-
ecutrices at the point of a pistol while the scts were being consummated
iloreover, the prosecution's evidence in its entirety shows a continuing-
 community of purpose between all four accused in accomplishing the rape ‘of
* Erika, Lilli, and their mother, lMarguerite, Under the circumstances

shown, the court was clearly authorized to find each accused guilty of rape . -

. of each prosecutrix as charged.(Ci ETO 3740, Sanders et al; Cil ETO.3859,
Wetson et al; CI ETO 5068, Repe and Holthus; Cli EZO 10857, Welch and Dollar';
CLI ZT0 15393, Dele et al) LUrunkenness on the part of any of the accused,
if shown, would not constitute an excuse for the commission of the crime of

rape (CL: ETO 9611, Pra.lriechief ClLi BTO 13476, Givens).

b. Specificetion of Chargle IIl: The evidence shows that one .of
the accused drew a pistol on Franz Freitaeg and that he was thereby forced
to sit on the stairs while his wife end daughters were raped by the accused.
From the statements, it appears that Howard drew the pistol and. later gave
it to Jones. Frenz was-later "pokei" with the pistol end searched by one
- of the accuseds Under the circumstances, the propriety of encumbering the
record with this charge may well be questioned (See LCl 1928, pars. 27,80,
ppel7,67). While it does not appear that the pointing of the pistol was
accompanied by specific threats or words indicating en itent to do bodily
harm, the evidence ¢learly justifies the inference that the pointing of
the weapon was accompanied by an intent to do bodily harm in the event that
Franz should fail to comply with the demands of his assailent. Indeed,
in view of the lan"uaoe ‘difficulties, actual verbel threats would,. in all
probebility, have added noth:.ng to the threatening gestures made. Where
_ the assault with a dangerous iveapon is accompanied by a demand or condition
which the holder of the weapon hes no legal right to meke or :meose, the
. intent to do bodily harm may be inferred, and the ofiense as described in

SN
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. Article of War 93 is complete (cu ETO 3255, Dove; CH ETO 7000, Sklnner-.
. CM ETO 11004, Evens; Dig. Ope JAG, 1912-40, sec. 451(10), p.313).

The evidence suff;caently shows thet each accused, if not
actually in possession of the pistol, wes present during the commission
of the assault, corsenting to it and benefiting from it, so that each
* was properly chearged and- found guilty as a principal (cr ETO 3859, Watson
et al; Cu ETO 6522, Caldwell). '’ Whether any of the accused was too o
drunk to entertain the requisite specific intent to do bodily herm was,
under the circumstances, a question of fact for the court's detemination
(cm ETO 3812, Harshner; Cii ETO 7585, Menning).

6. The charge sheet shows that accused Cooper is 25 years of age and
enlisted 14 June 1941 at llemphis, Tennessees Jones is 23 years of age and
was inducted 29 August 1942.at Oklshoma City, Oklahoma. Hayden is 27
years of sge end was inducted 6 July 1942 at Cleveland, Ohio. Howard is
24 years of sge and was inducted 28 August 1942 at Fort Jackson, South
Carolina.  No prior service of any accused is shown.

7. The court was legally constituted and had jirisdiction of the
persons and offenses. No errors injuricusly affecting the substantial
rights of accused were committed during the trial. The Board of Review

" is of the opinion that the record of triel is legally sufficient to
support the findings of guilty and the sentences.

8. The penalty for repe is death or life imprisonment as the court- ‘
martial may direct (AW 92). Confinement in a penitentiary is authorized
upon conviction of the orime of rape by Article of Vlar 42 and’ 'sections 278
end 330, Federal Criminal Code (18 USCA 457, 567), end for the crime of
assault with intent to do bodily Barm with a dangerous weepon by Article of
War 42 and sections 276 and 335, Federal Criminal Code (18 USCA 455,
. 541) a.nd act of June 14, 1941, 0.204, 55 stat. 262 (18 USCA 753£‘); (cf.
U.8, v. Sloan (D.C. South Carolina, 1940) 31 F Supp.227). The designation -
of the United States Penitentiary, I.ewisburg;, Pennsylvania, as the place

of)oonfinement is proper (Cir. 229, ‘WD, 8 June 1944, sec. II, pars. 1b (4),

v
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Brangh Offliee of The Judge Advooate Zensral

with the
Buropean Theater
"APO 887
BOARD OF REVIEW O, 8 PAVIRSEN T

-Cd BTO 17871

UNITED 8TATESB ) "SEINE SECTIOH, COMMUBICATICES ZOKB,
: ; EUROPEAR TIHATER OP OPERATIONS
Ve : ’

) Trial.by GCH, oconvened at Paris, France,
Captaius FRANK M. S8ARTCRIELLO ; 31 Vay 1845, Gentence as to Santerielle
50-1(84289; and JANES J. TAMAN and Yamang Dismissal, fine of $1000.00,
(0=1305469) and Sesond Lieutenant ) and confinszent at hard laber for three
BDGAR L. PAILLIPS (0-2000158), ) years. GSentence ms to Phillipas Dimuissal,
all of Headquartsrs, Hilitary ) fins of $500.00, and confinement at hard
Intelligence Service, Eurspean } laber for two years. Fastern Eranch,
Theater of Operations. ; United Statas Disaiplinary Barrasks,

. Gresnhaven, Zew York,

ROLDIKD BY BOARD OF REVIEW HO, 2
HKPBURN, FEALL, AND COLLIES, Judge Advooates

l. The record of trial in the case of the off'ioers nawsd .above has
besn exaained by the Beard of Review and the Board submits this, its
holding, te the Assistant Judge Advosate General in charge of the Brangh
Offiee of The Judge Adveoeate Jeneral with the HZuropean Theater,

2. Aocused were tried by common trial, with their consent, upon the
following charges and specificationst

. SANTCRIELLO
CHARGE: Vielation of the B6th Article of #Har,

Bpecification 11 In that Captain Frank i, Santorielle, Reade
quarters, Military Intelligense Service, Zuropeaa Theater
of Operations, United States Army, did, at London, England,
and Paris, France, betwesn about 1 November 1544 and 1 April
1945, wrengfully sonspire and agree with Captain Jases J,
Yaman, 3Jecond Lieutenart Edxar L. Phillips, Private James A.
Gourgouras, Private Joseph Hansour, and other persons unimown,
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%o wrengfully, knswingly, and without proper authority import,
Rold, and transfer British and United States paper eurrensy

in the liberated territery ef Franes, and wrongfully participate
in transastions involving the purchase and sale of franes,
Frensh currency, sgainst British and United States ourrensy,

Ahrough ether than effieial ohannels,

Bpoou‘huin 2t In that ¢« ¢ » did, at or near Paris, Frange, ea
_or about 2 Degember 1044, wrongfully, knowingly, aad witheus

propsy autherity {apert and held sdout 34 pounds, British
surrsnsy, in the liderated territery of France, and wrengfully

. partieipsts with Private James A. Geurgourss, and other persens

unknown, in a transastiea invelving the purohase of aboud
135,300 franes, Prsnch gurrsnoy, in return for said British
surrensy, through other than -trioh_l ehannels,

Spesifieation 31 In that & ¢ ¢ did, at or near Paris, Franes, ea

or about 16 January 19485, wrongfully, knowingly, and withous
proper authority iaport and hold about 125 pounds, Rritish
surrsngy, and 200 dellars, United States surrensy, in the
1iberated territery ef France, and wrengfully partieipate with
Captain Jamed J. Yazan, and ether persons unknows, in a transsetien
involving the purchase of adout 70,000 franes, Frensh eurrensgy, .

_ in return for 100 poinds of the said British ocurreney and for the

said United States eurrensy, through other than effislal channsls.

Speeification 41 In that & ¢ o ¢1d, at Puris, Franss on er about

6 Pebruary 1945, wrongfully, knewingly, and without proper
authority partisipate with persens unknown in a transastion
involving the purchase of about 32,400 francs, Frensh swrreunsy,
in return for abeut 90 peunds, mu-h ourrensy, ihrough other '
than efficlial ehannels, '

. -Spesification 51 In that ¢ ¢ » uc. enreute between Londen, Bogland

and Puaris, Prance, and at Paris, Pranes, on € Marech 1948, wrengfully,
knowingly, and without preper authority impers and hold abeut 180
pounds, Brisish curreney, in the libderated territory of Frasse,
and wrongfully partieipase with persens unknewn in a transastiea
fovelving the purchase of about 60,000 franes, French swrensy,
::.::t\lsn for said British currensy, thrw;h other thn offisial

[ )8

YANAN

CHARGE: Yiolation ef the 06th Artiele of War,
Sposifination 13 .In that Captain Jumes J. Yamem, Headquarters,

¥ilisary Intelligense Bervice, Rurepean Theater of Opsratiens,
United States Army, 414, as Leadon, Xagland, and Puris, .
Yranse, between about 1 November 1944 and )1 April 1943,

ire and agree with Captais Frank M, Seanterislle,

wrengfully seasp
Naster Sergeant Allea Silver, Staff Sergeant Samwel J, Narshall,

Private Joseph Mansour, Seeend Liesutenant Bdgar L. Phillips,
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and ether persons wiknewn, $e wrongfully, knewingly and withoud
proper mthority impert, held, and transfer British paper
ourrenoy im the liberated territory ef Franse, sad wrengfully
participate im transacticns. imvolving the purchase and sale of
franes, Frensh surrsnoy, against British currmy. through
other than effieial shannels.

apounuuu 2: Ia thst o * ¢ 414, at Paris, Frangse, on or
about 15 Wovember 1944, wroagfully, knowingly, and without
proper authority partieipats with Captain Prank M. Santerielle,
and ether peraons unkrowm, in a transaction finvelving the
purchase of about (4,500 franos, Freneh Currency, in retura -
‘for about 180 pounds, Eritish eurrsmoy, through other than
. official channels,

Epeoifiontion St In that ¢ » ¢ did, at er near Puris, Yranse, on
or about 18 Degember 1544, in conhmiatiom with Staff Eergeant
Sammusl ‘J, ¥arshall and other persozs unknown, wrongfully,
knowingly, and without proper authprity izport about 287 paumds,
British currenesy, ir the liberased territory d'_h'ulu.

Bpegification 41 In that @ & « 4id, at Paris, Franse, on or abeut
1 Pebruary 1845, wrongfully, lmewingly, and without proper
authority partioipate with Private Jossph Xarseur and other
persons unknown, in a traasagtiom involving the purchase of
about 13,880 franes, French currensy, in return for adbout 42
pounds, Brisish surrengy, through other than offieial ehannels.

' ' PETLLIPS
CHARGE Vioistln of the $6th Artisle of Vhr.

Bpesifisatien 1: In that sesond Lieutenant Bdgar L. Phillipa,
Headquarters, Military Intelligenee Sarvice, European Theater
of Operations, nited States Army, did, at Puris, Franee,
and Londen and Litehfield, kngland, between abeus 1 Ostober
1944 and 1 April 1945, wrongfully ecnepire and agree with
Lieutenant Colensl George Danker, Captaia Frank M. Santseriells,
Captain Jamss J, Yeman, and other persons unknown, te wrengfully,
Fmowingly, and witheut preper authority impers, held, and
Sransfer British paper eurrengy ia the liberated serritery .
of Pranes, and wrangfully partieipate in transasticas ixvelving
the purchase and sale of franes, Frensh eurrengy,
British swrrengy through other than offieial ocharmmels.

Specifisation %1 Ia that ¢ ¢ » {14, at Paris, Franse, cx or abeud
26 Decenber 1944, wrongfully, knowingly, aad without preper
authority participate with Captain ¥Prank M, Santorielle and
other psrsons wnknowa in a transaction invelving the purchase
of about 10,000 franes, Preash surreney, iz retura for sbout
28 pounds, Pritish eurrensy, thrm;h sther than offieial shamnels,
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Spesifisation !l In that ¢ e ¢ did, eurouts between Londen, England,
snd Paris, France, and at Paris, Frenss, on or about 8
Fobruary 1545, wrongfully, kmowingly, and without proper uthoruy,
import and hold abeut 235 pounds, Brisish Curreney, ia the
1liberated territery of France, and wrongfully partieipate with
Captain Frank i, Santorielle and ether persens wmknown in a
transagtion involving the purshase ef about 12,260 francs, Fremeh
surrency, in retwrm for about 35 pounds of sald British curremsy,
through ether than ¢ffisial ohannels. :

8pecifiocation 4t In that = ¢ » did, at Paris, France, on or abeut
1 dareh 1945, wrongfully, knowingly, and without preper
authority partisipate with Captain Frank i, Santorielle, and
ethsr persons unknows, in a transaction involving the purohase
of about 18000 francs, French currensy, in return for about
35 pounds, British cuwrrensy, through other than offieial shammels,

" Specification 5: In that ¢ ¢ » d14, at Paris, Prance, between 18
Ostober 1944 and 50 November 1544, wrongfully, knowingly, and withe
out proper authority partlcipute with Private .Jemes A, Gourgouras
and other pérsons waknomn in & transastion involving ths purshase

-~ of about 80,000 francs,. Prench surrensy, ian return for about 00
‘pounrds, British eurrency, through other than offiocial channels,

Zach accussd plemnded guilty to the rnpoctln spegifications and Charge
against him and, two=thirds of the mambers of the court pressent at the tise
the votss were taken gonourring, each was found gullty ef the respsstive
spesifications and Charge against him, Ko evidenee of previous sonvietions
was iatroduced as to any adoused. Twe<thirds of the meabers of the court
present at the #ime the votes were taksn consurring, assused Santoriello

and ascused Yssan were esch senteneed to be dismissed the servies, to pay te
the United States a fine of §1000.00, and te be eonfined at hard lador, as
sush place as thé reviewing authority may direet, for three ysars, and ssevsed
Phillips was sentenced to be dismissed the service, to pay to the United States
a fine of $500,00, and to be sonfined at hard ladar, at sush plase as the

- reviewing authority may dirsst, for two years, The reviewing authority, the
 Coxmanding General, Seine Gestiom, Commmications Zone, United Btates Verses
Zuropean Theater, approved each sentenge and ferwarded the rnortl of trial for
astion under Adrticle of War 48, The cerfirning autherity, the Commanding
Oeneral, Unftod States Foreea Furopean Theater, sonfirmed the semtence, as to
sagh, designated the Eastera Rransh, United States Disciplinary Barreeks,
Greenhaven, New York, as the pluce of esenfinement, and withheld the order

. direeting emssutien ef the sentensss pursuant to Articls of War 803«

3. m evidenee for the presesution nmay be summarized as follows)

‘ Be A te Santerisller Corperal Jumes A, Jurgouras testified '
that in Desenber 1544, near Faris, Captain Santerielle handed him &

package, stating that it eontained 234 English pounds, and requested him

ts exah them for franes. EHowever, witness rsfrained from saking the
mm‘. Bﬂ-”). . T .

~
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A deposition of Major Dalton Rewfield shows that in Deeamber
1544, at Seuthampton, England, ascused told witness that the exchange
of pounds and Americmn currsnoy for French franes "was luerative and
had besn done by lots of pecple®. Later witness losned accused about
$600.,00 in Aserioan and ¥nglish surrsncy, and on § Fedruary 1948 he
recoived from accussd Phillips an emvelope contalning nine money orders
for §100.00 sach and a note from eseussd stating that it was in payment
of the money borrowsd (RZ2, Fros. Zx. B, pp. 2,4=7).

Sergaant Joseph Wansour testified that durinz the latter part
of January or first part of February 1946, near Paris, ascused asked
witness to “oash scme pounds™ for hia, and gavs witness about 125 to 150
pounds and about 300 Aserioan dollars which witness changed at a jewelry
store in Paris for about 400 francs par pound and 160 francs pcr dollar,
and returned the franca to sccused (R21).

Private Allen Silver testified that in February 1945, in Lendon,
he exchanged 5000 francs {utc pounds at a finance office for ascused,
at acsused’s requast, at whioh tiae agoused stated that he "had already
eashed some” (R18).

. In a voluntary preetrial statement, asoused adnitted that in
liovezber 1944, in France, he made arrangesents with a sergsant for the
oxchangs of 7000 frares into pounds in Encland, and that under the
arrangenent he received 34 pounds whish, with 200 pounds belongzing to
Captain Yanan, were, at ascussd's reguest, about 7 Deosaber, exohaoged
by Privats "Gregouros™ for them for Fremsh surrency at the ratio ef

430 fruncs for each pound, About 22 Decomber, in Burland, acoused
exchanged 20,000 fruaos for aecused Yaman and ascused Phillips, and .
16,000 franss for himself, into Enzlish pounds, some of whieh were later
sxshanged for francs at L{llegzal rates dy Phillips and some by Private
Msnsour at Asoused Ysman's request. Hhile im England, asoussd mes

Major NXewfield, from whom he received 300 Amorloan dollars and 3§ -
British pounds, which he exchangsd for franos about 15 January 1948,

" He later sent nine money orders for $100.00 sash to Xajor Newfield in
England by sceused Phillips who, at sbout the same tiue, exshanged

about 22,000 franes for 90 pounds fer asoused. Acoused teook the peunds
and exchanged them through a Fremch oivilian for fraucs at & rate of

360 franas per peund. About. 8 March 1945, ascused brought from England
50 pounds for Phillips and 100 pounds for himaelf, which he exehanged
through another French civilian for 400 francs per pound (ReE-45,Pros.Ex.k).

be A3 to Yaman: Btalf Serzeant Saruel J. Marshall Sestified
that early in Ueaember L1044, at aceused's direstions, he tock from
France a package and two letifers to Sergeant Zilver and Lisutenant Taudb
in England, and on his returm %o France, Lisutensnt Taud gxve to him a
loossly wrapped package for delivery to asoused and alse 10,000 franes,
with instructiona to “oaah” them in and deliver them to scoused. The .
paskage besane unwrapped and witness saw that it contained 287 pounds
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fa British one and five pound notes, Witness gave both the pounds and
Ahe francs to accused, who later statsd that the pounds delonged te '
Lieutenant Taud, and "hawled" witness sut for failing te scash the franss,
stating that he had sent fruncs on other cacasions and that Sergeant
Silver had sashed them for him (Rll-l:). Witness thought there was '
goneral knowledze that it was a vielation of orders to "transfer pounds
into francs™ (R13). : _ ' '

Private Allen 8ilver testiflied that he received the letter
droeught by Staff Sergeant Harshall {mn December 18944, and that it son~
tained 4000 francs and i{nstrustions pursuant to which hs eashed the
franos and delivared the prooeeds to mccussd's wife. On another occasiea
witness had exchaanped over 5000 frunes for accused and delivered the
proceeds to aascused's wife (R14-18), .

Sergsant Joseph Hansour testified that early in NHovember 1944,
when he cane ta Paris frox Bngland, he gave acoused about 285 ¥ngzlish
pounds, at ascusad's solioitation, to be exchanged for franas, sad that
asoused gave him 10,000 francs later the sans day, Later, sacused
handsd witness & package sontaining 42 British pounds, with instrustions
40 “oash it for Captsis Taub™, but witness did not earry out sush
instructions (118-20).

- Received in evidense over objection ef the defense were nine
applisations for post office roney orders, dated in Junuary and Fedruary
1945, totaling $1,100, on seven of whigk aceused's name xppears as deth
sendsr and payee and on the other twe of whieh he is nmed as sender
or payes (R23-26, Pros. Ex, A)e - :

In n veluntary pre-trial statement assused adanitted that in
Nevenber 1544 he gave 150 pounds te assused Santorielle, whe had i%
exchanged for about 430 franss per pound, Ascused did not at that
time know that sush exchange was wrong and it wes a "semron prastiee”.
He also sadmitted that he sent $200,00 in franes by Ssaff Sergeant
Marshall to his friend Leo Taud te have Taub change them inte pounds
and give to his wife, In the aiddle of Desoenber, Xarshall preturned
and "starsed to give™ acoused §600,00 to $700.,00 in poknds, from Lee
Taub, but ascused “was dumfoumded” and refused to sacept the momey
‘(‘“4".’. Pros. BEz. “.

8e As to Phillipss Corperal James A, Gourgouras testified
that at least sn two occasions in Ogtodber or Fovember 1944, he ex~
.changed for aocused'at a tailor shop in Paris about 1850 Enzlish pounds
at & ratioc of 400 or 450 franos for eash pound (R28-29), Witness
adnitted making a prier untrus statement to the effest thad accused

had told him the monsy was for a Colensl Danker (230),

Assused signed a voluntary pre-trial statemeat {n whish ho
adaitted exshanging five five-pound motea for sosused Santorielle fer
‘sbeut 10,000 franocs shertly after 20 Deaenber 1844, Oa 28 Junusry 1948,

. . . ; v
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a%t the request of Lieutsnant Coloas] Ueorge Dunker and Captain Santoriells,
he ocarried with him te Enrcland and sxchanged a total of 40,000 frauss

for approxinately 200 Bnzlish pounds, and returned the Eaglish eurrengy
to such offioers about 8 Pabruary 1945. At the same tire he handsd
Santorielle 35 pounds of his om, and later reaeived 12,250 franos in
return. About 15 Pebruary 1948 acoused Bantorislle tock 9,000 Crancs

to Eagland at acouded's request, and about 1 March 1943 returned to
accused 15,000 franos (R35-40, Pros. BEx. C)e »

d, A% the request of the trial judze advocate, the court
took judiolal notioe of the Lettsr, leadquarters Furopean Theatar of
Operations, United States Army, (A0 121 Cp GA), 23 Septonber 1944,
Eubjects Prohibition Against Circulating, Importing, or Sxporting
United &tates and Fritish Currencies in Liberated and Oocupied Areas
and Certain Transactions Imvolving Frenoh Curreney Zxcept Through
official Channels, whigh lstter prohibits all personnel subjest to the
Jurisdiction of sush headguarters from importing, holding, trausferring,
exporting or in any way dealing in Tnited States or British paper eurrsncy
in liberated or occupied territory, and from partloipating inm transastions
{nvolving the purchase or sals of franes against other gurreneies
exsopt through offieial channels (R10). - .

4. The rights of acsused as witnesses were explained to them,
and Bantorielle and Yaman elected to testify and Phillips elected te
remain silent (R48-49),

Santorielle testifisd that he had served twe snlistasnts in
the regular army, had re-enlisted in February 1941, and graduated from
officers! ¢andidate sahool in July 1941, He served as cospany soamandsr
of an 70CS Company" and sxesutive officer of a siznal battalioa before
being transferred to the military intelligsnoe service. Ee game to
England early in 1044 as supply officer and came to Franoe in Rovember
1944, Ue has received nine efficiensy ratings of “exselleat” and two
ef “very satiafactory” (R53-53). ‘

Yanan testified that hs graduated from a teashera' collegs

and taught high school for ane year. He voluntearsd for the army
in July 1841, was covilssianed in 1943, and was later sent to England
whers, in Marsh 1844, le became a “Headquarters Cowmandant” in charge
of Thousekeeping® for about 800 officers and men, Le was twice
eonzended in writing for his efficiensy, once by the Commanding Ceneral,
Central Base Bection, Lurcpean Theater of Operations, and onge by the
Comnanding Officer, Headquarters Cowmand, European Theatsr of Operations
(RM. th. k. l.')o ' ’ i

S The utatement of Captaim Bantorielle supports the findings of
guilty of all of the five spesifications against Aim, and the prosse~
utisa introdused ether evidense, aside from the statement, in support
of the findings as te Specificatisns 1, 3, and §, As to Captain Yema
there is likewise independens mau., aside from his statemexns,

oy
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 supporting the findings of guilty of Speoiffcations 1 and 3 against him.
As %0 Lisutsnant Phillips, the only evidense of guils, asile from his '
stateuent, is the testinmony of Private Gourgouras relating te Speeifieation §,

Ko detailed analysis of the evidence is necessary in view of the
plu of guilty by each acoused, which in itself eupports the findings eof
gwllty without introdustion of evidence (CM ETO 839, Nelson; CX ETO 1288,
bhia-_g; Cif ETO 2778, Xuest). As statod by the Board of Roviews

“Thers is no requirement of law that
evidence must be Baken upon a plea of
gullty. 7The purpose of such evidenae

is to aasist the ocowrt in fixing the
punishrent, and the reviewing authority
in his consideraticn of the case.. The .
finding ef puilty may Le based solely

on the plea of gullty, which is 2o less
‘than judioial eonfession that the acoused
committed the offense charged" (Cl ETO 2194,
FRenderson).

" The reoord shows that aocused officers were represented by
eompetant counsel, that the effest of the pleas: of pullty ware
explained to them, and that they fully understood the effect of lmh
pleas, It appesrs that in advising scoused of the effect of t.h.
plun of guilty, the law nuebar stated that

“you thersdy adait thut you have kunowingly
and intentionally committed every essential
* slenent nacessary to oonﬂet you,
presantation of proper leral proof, eof each
of the several specificat ous = ¢ " (R8)
(Italics supplied).

Mile the law member probadly meant that the plea of guilty admits the
elements whioh the prosscutioca, but for sueh ples, would otherwise be
" required to prove, his statenent might be ecnatrusd as s statement shat,
in spite of the ples;.ths prosecution would nevertheless be required
4o preve the slexzents of the eoffanses sharged. It appears, howsver,
that in an ensuing discourse between the law member and defense counssl
with reference to the necessity of presenting a prima facie case, the
law mexber emplained that no proef was required of the governmens upon
dhe sntry of a plea of gullty by the aceused, and that some preof was
usually given, as a matter of prastise, for purposes of extenuation and
mitigation only, Thereafter, sadh ascused expressly entered an unguale
1f1ed plea of gullty te sach speseifieation agaimst hinm (R9). Under suehx
siroumstances 1t is elear that ascused were net misled by the initial
statement of the law mewber in explaining the mesaing of the plea of
. guilty, and that sach fully understood the effect ef such plea,

™~
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The testimony of Corporal Geurgourss indicates that he did
not ecunsumate the purchase of franos as alleged in Specifiomtion 2
azsinst Santoriello, and the testimony of Sergeaht lansour shows
that he did not esonsummats the purchase of francs as alleged in
Speoification 4 against sccused Yaman. Moreover, the statemcnt eof
Yanan indicates that he may not have knowingly participated in the
-importation of the BEritish surrency as allezed in Specification 3
szainat hin., It is recoynized that when the evidence showa that )
the plea of guilty was improvidently entered, the court should procesd
to trial and judgemsnt as 1f the ascusoed had pleaded nmot guilty
(4CM, 1628, par. 70, ppe. B4~5G). Towever, such ovidence is not neo-
eszarily inconsistent with the ples of guilty to the specificaiions
as drawn, The testizony of Gourgouras and Mansour 1s sslf-sarving in
nature. After all of the evidencs was in, both Yaman and Santorielle
eleoted %o testify in mitigation, without in any mnaaner atteapting te
impeach thelr former unqualified pleas of guilty, thus imdisating that
they falt the pleas had brnen advisedly made. {Under the siroumstances,
the court properly allowed the pleas of guilty to stand (ef. CI ETO
1670, Torressy BH ETO 1538, loseff).

Lach specificatiocn alleges fac$s elearly showing the econtra«
vention or vieclation of an important theater order, and an offense in-
violation of artiele of far ¥8 (see CM ETO 11218, Andrews; Ci ETO 17489,
Allen), Aside from the genaeral and sommon knowledze rezarding reg-

. ulations affeoting transaotions im currencies, acoused were eash
charged with full knowledge of important and general theater directives
such as are here involved (CM ETO 7553, Beadine; Cu ETO 11218, Andrews).

8. Yhe charze sheets show that sgoused Smtoriono‘ is 38 years :
six months of age and had prier servise froa 20 August 1928 te 19 August
1928 and from ¥ Septamber 1929.%0 5 Septenber 1932, Accused Yanan is
28 years sleveu months of age and was commissicned 23 January 1843,
Aceused Phillips is 25 years four months of age and entsred servise 81
Deoenber 1042 at Dallas, ‘!ml. Eo prior service is shown as to Ysman
or mlliplo . i E :

Te The sourt was legally eonstituted and had Jurisdiotion of
the persons and offenses. No errors injuriously affecting the sub=
stantial rights of accused were committed during the trial.. The
Board of Review is of the opimien that the record of trial is legally
lnfnoiut to suppory the findings of guilty aad the sentences.

i 8. Dinhnl. fine and senfinement at hard lador are authorized
punishments for violatica of Article of War 95. The desigmaticn of
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the Eastern Bransh, Imited States Dhelpuury Barraeks, anh:nl. .
‘Sow York, s the place of sonfinenent is proper (ﬂ 42 u‘ Cire. !10. :
WD, 14 fept. 1943, sees VI, as —-ndod) A :
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Var Departasat, Braxeh Gffies f The Juige Advoeate Cenoral with the
Luropsan Theater 2y KOV 1945 ; 101

cm. United States Porges, Lirspean Theater (vatn), 470 Y07,

o Be AYEy. -

1¢ In the sass of Captains I'LAlK M. GANTORILLLO (o-uuzn)
and JA<EL Jo Yakak (0-1305869) aund Second Lieutsnant BDOAR L. MILLIFS
(0=2000188), all of Leadquartars, uilltar) Intelligsnes Service,
Rypopean Theater of Opsratioms, atiention is Luvited to the
holding vy the hoard of Seview that the record ef trial is legally
suffisieat Lo support the rindinga of guilty and the sentences as :
coufirned, which koldtng 1is hareby sppreved. Under the provisicas of
Arifele of War 50y, yw now have suthority $o order wxssuticn of the -
sentonces. . S

8. hen upan of the pubumd orébr are ﬂmt % thh tfﬁnp‘_
they should be scoenpanind by the feregoing helding and this m-m.
‘The file musber of the resord ia this oflice is C4 ET3 17871. |
sanvenience of refersnse please plass thas muber h bruhu %% th.
and of the erders (cx s::o m:’n .

A

e 0; ldll.... L i
Briudhr Semeral, Vnited States Anv.

A.\) )1J\/,945 ‘
, mum Jud.;o idvoeate amu-d. PR

DS !
P
A\ «\‘("\

VL N N
'Lt e. o>
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- (113)
: Branch Office of The Judge\Advocate General
' ~with the .
European Theater
APC 887
BOARD OF REVIEY NO. A4 A
CM ETO 17872 . ' | : S
UNITED STATES g XX CORES )
Ve 3 ' Trial by GCM, convened at Starn-
berg, Bavaria, Germany, 24 September
Private First Class WALTER ) 1945, Sentence as to each accused:
J. KASAWICH (31188155) and ) Dishonorable discharge (suspended
Private MYLZS J. MAIER - ) as to Maher), total forfeitures and
(42183514), both of Company )  confinement at hard labor, Kasawich,
B, 636th Tank Destroyer Bat- - ) - for five years, and Maher for three-
talion' ) years, Places of confinements -
) Kasawich, Eastern Branch, United
) ‘States Disciplinary Barracks, Green-
) haven, New York; liaher, Delta.
") Disciplinary Training Center, Les
) killes, Bouches du Rhone, France.
. L ’ ‘ ) o
HOLDING and OPINION by BOARD OF: REVIEW NO. 4.
DANIELSON, MEYER and ANDERSON, Judge Advocates
1. The rééord of trial in the case of the soldiers named above’
has been examined by the Board of Review, and the Board submits this,’
© its holding and opinion, to the Assistant Judge Advocate General in - -
" charge of the Branch Oi‘flce of 'l‘he Judge Advocate General with the .- N
Eu.ropean Theater. o
2. Accused, with their consent and by direction of the a.ppon.nt- ‘
ing authority, were tried together in a common trial upon the rollowa.ng
charges and speciflcations° b ; . ‘ . ‘ .
" CHARGE Is:' Violation of the 93rd Article of Wer, L .

. Specificatlon. ‘In thats Private First Class. Walter
J+ Kasawich, Company B, 636th Tank Destroyer
Battalion, acting in conjunction with Private
Myles Maher, did, at or near lauter, Germany, on
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or about 20 August 1945, feloniously take, steal,
and carry. away 4080 German Reichmarks, value
about four hundred and eight dollars ($408. OO),
the property of Josef Schmid.

. CHARGE'II: Yiolation of the 96th Article of War,

Specification 1: In that % # % did, at Garmisch,
Germany, on or about 19 August 1945, vdthout
proper authority, wrongfully take and use a
: 1/4-ton 4 x 4 truck, value more than $50.00,
* : property of the United States,

Specification-2: In that % ¥ i did, at or near
Lauter, Germany, on .or about 20 August 1945,
wrangfully and fraudently represent himself
to be a member of the Military Police.

—

'CHARGE: Violation of the 93rd Article of War.

Speciflcatlon. In that Private Lyles J. laher,
Company B, 636th Tank Destroyer Battalion,
acting in conjunction with Private First
Class Walter J. Kasawich, did; at or near :
Lauter, Germany, on or about 20 August 1945,.
feloniously take, steal, and carry away \

' L4080 German Reichmarks, value about four

) hundred and eight dollars (§408.00), the
property of Josef Schmid.

Each pleaded not guilty to and was found guilty of the respective

- charges and specifications preferred against him. No-'evidence of
previous convictions was Introduced against elther accused. Both '
were sentenced to be dishonorably discharged the service, to forfeit.
all pay and allowances due or to becomes dus, and to be confined at .
hard labor at such places as the reviewing authority may direct,
Kasawich for five years, and Laher for three years. The reviewing
authority approved both sentences, ordered the sentence of Maher
executed but suspended that portion thereof adjudging dishonorable
discharge until his release from confinement, designated the Delta = - -
Disciplinary Tralning Center, les Milles, Bouches du Rhone, France,»
as the place of confinement for Maher, and the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the place of
confinement for Kasawich, and withheld the oprder directing execution
of the sentence of the latter, pursuant to Article of War 503. The
proceedings as to Maher were published in General Court-Martial Orders
Number 102, Headquarters IX Corps, APO 340, .U. S. Arny, 12 October 1945.

" 3. Evidence for the;prosecution.

a.- Charge I ahd its Specification (laréeny) and Spécifi-
- — = . 17872
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tion 2, Charge If Simpersonation of a milita
Kasawich, and the~Charge and Specification
The only evidence introduced by the prosecution

charges and specifications, aside from that supplied through extra-

© Judicial statements and confessions of accused,

larcen

man) as to (115)
as to Maher.
bearing upon these e
15!

was the testimony

of Joseph Schmid, whose money is alleged to have been stolen. Accused
Kasawich, together with a companion who was dressed in the uniform of
an American soldier but whom Schmid was unable to identify as accused

kaher (R$,10), entered Schmid's home in Lauter,

Germany, about' five.

o'clock on the afternoon of 20 August 1945 (R9-10). Kasawich was

wearing a military peclice brassard and had with

him a piece of paper

bearing Schmidis name (R10). He proceeded immediately to search the
house from ground floor to attic. vhile so engaged, He was at all
times accompanied by Schmid (R10) but not by the companion who had
entered the house with him (R11). The latter was standing in an
ustairs hallway near the door of one of the rooms when Kasawich and
Schmid arrived there (R10). Upon completing his search,, which he did
within approximately ten minutes (R11), Kasawich required Schmid to
sign the aforementioned piece of paper, and then 1mmediate1y departed
- with his companion (R10). Schmid did not see either Kasawich or his
companion take anything while they were in the house (R1l). He
testified (after extended questlonlng) that about three or four hours’
after their departure, he Jooked in a clothes closet where money was
kept, and that at that time approx1mately 4200 of 6000 marks which had
been there when they arrived were missing (R12,13). However, before
thus testifying, he had repeatedly stated and attempted to state that
such knowledge as he purported to have of a shortage was based on what
his wife had told him (R11-12). The money belonged to his wife and was

- kept by her; none of it belonged to him (R13).
question, "After the accused, Kasawich, and the

At one point, asked the
other soldier left did

you still have six thousand marks?", he replied, "I don't know, I didn't
look" (R12)}. And in response to the question, ®"After the accused,
Kasawich, and the other soldier left the house did you have occasion . '~
to count or check your money?", he replied, "No, I didn't" (R1l). His
answers, wherein he sought to.tell of the activities of .his wife and to
quote her, were, on motion of the Trial Judge Advocate, consistently

. ordered by the Law Lember to be stricken from the record as hearsay (Rll-
12). Representantlve of these answers and the questions to whlch they

were given are the followings:

”Q. After the accused, Kasawich, and
soldier left your house, dld you.

. .anything mlss1ng’

the other
discover

'A. No, I didn't, but my wife found that some-
thlng was m1551ng when she went to bed that

evening (R11). —

Q. At any time after the other soldier and the
accused, Kasawich, had been in your house did

you count your money?

A. No, only that- evening when my wife want to bed

she counted . . . .SB&; .

Q. dhat»dld you miss at 2030 hours?

-3
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. A. Iy wife cane downstairs'ang said. that money
was gone" (R12).

O cross-examinatioﬁ defense councsel propounded the following
question to Schmids

"Isn't it true that you didn't look in the chest .
and count the money, but that your wife told you
about three hours later that the money was missing?"

Witness answered "Yes" (R1L). iotion of the Trial Judge Advocate
that this question and answer be stricken because "it required the
writness to answer yes or no to hearsay testimony' was granted, and
the inquiry was not further pursued (Rl4). - o

In a voluntary pre-trial statement, made orally, accused
Kasawich admitted that about five o'clock on the afternoon of 20
August 1945, 'he searched a house in lauter, Germany, for American
property which he had been told was being concealed there (R17).
He was wearing a military police brassard at-the time (R17,19) and
was accompanied to the house by another American soldier and two
Polish soldiers ‘(R17,18). He visited the Polish soldiers for the
" purpose of procuring liquor, and as a result of being informed by
them that the owmer of the house in question had theretofore given
aid in the form of money and supplies to German SS troops and was
then concealing a quantity of American boots and other supplies,
~ searched the house, finding nothing (R17,18). Either that same
afternoon. or the next day, the American soldier who accompanied him x
gave him approximately 2000 .German Reichmarks (R18).

An oral pre-trial statement made by accused Laher was also .
received in evidence. He stated that on the date in question he accompa-
nied a companion (whom he did not name) and two Polish soldiers to a
house in Lauter, Gem , and was present in the house while his com~
panion searched it (R20). Having discovered a quantity of German money -
in an upstairs room while hls companion and the owner were elsewhere in

_the house, he shortly, thereafter informed his companion of this discovery.
The latter told him to take the money while he kept the owner of the house
occupied (R20). Maher thereupon took a "bundle" of the money, and on the
way back to their company area divided it with his American companion (E20).

It was stipulated. that the value of 4080 Reichmarks was {408 (R15).

_ b. Specification 1, Charge II, as to Kasawich (wrongful use of .
Government vehicle). On 20 August 1945 Second Lieutenant Robert Griswold,
Headquarters Company, 10th Armored Division, missed a peep which had been -
previously assigned to him (R7}). He had last used the vehicle during the
morning of 19 August 1945 and had left it parked in an alley near the
orderly room of Headquarters Company, about one block from Division Head-
gquarters (R7). He did not authorize anyone to use the vehicle, and an
investigation disclosed that no dispatch ticket had been issued for it
(R3). A search of the area and tovm was made but the peep was not found

. I
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(R7—8) Liecutenant Griswold next saw the vehicle "when the company
cormander. went to the 630th Tank Destroyer Battalion and brought it

back" (R8). It was then in good rechanical condition, but the last

two or three numbers of the War Department serial number had been

changed (). Witness said that .he lmew of his own personal knowledge
that his. company commander went to the 636th Tank Destroyer Battalion

and brought the vehicle back (R8). He did not see .anyone take thg ,
vehicle nor did he see anyone with it when it was returned (R83)., . *

In his pre~trial statement, accused Kasawich stated that about >
midnight on 19 August 1945, he went to Headquarters 10th Armored
Division, picked out the first jeep that contained a trip ticket, and
drove it away (R17). He had volunteered to procure a jeep in order L
that he and two other soldiers could return from Garmish to.their .
organization at Bergen, having missed the. truck on which they were
supposed to return (R17). Upon reaching their organlzatlon, the “jeep
was placed in a stall across the street from: the buildlng in which
accused was quartered (R17).

. -Kasawlch pointed out to the officer, who 1n1t1ally investigated

the matter, the vehicle which he had obtained as above described (R22-
23). It was parked at Company B, 634th Tank Destroyer Battalion (R21).'
It bore no division or other unit markings from which to determine to.
what organization it belonged (R23). .There was in the glove compartment
a job order from Eeadquarters K10th Armored Division; and the officer

- stated, "it vas through contacting Iieutenant Griswold &nd the shop order-
that we found out to whom the wvehicle belonged® (R23)

~ -

L. TFor the defense.

Accused laher, hav1ng had his rights as a witness fully explained
_to him, elected to remain silent (R26§ . -

: Accused Kasawich, having had his rights as a witness fully .
“explained to him, elected to testify under oath only as to Charge I and
its Specification (R24). -He stated that he met Kaher for the first time
after they were placed in the stockade together, charged wgth committing
the offenses here involved (R24). Liaher did not ride with him in a o
vehicle at any time between 12 and 25 August 1945, did not accompany him

to Schmid!s home on 20 August 1945, and never gave him any Reichmarks
"(R24-25,26). Witness was accompanied to the house in Lauter by three
Polish soldiers, one of whom was wearing the uniform of an American soldier
(R25-26)., This latter Polish soldier later gave him a considerable number
of Reichmarks (R26) .

5. a. \As to the larcenies Char e .I and Specification - hasaw1ch
-, Charge and Specification - laher). laher, who did not testify,. confessed
to the crime of larceny in a. pre-trlal statement, whereas Kasawich, in
-~ both his pre—trlal statement and in his testimony; merely admitted hav1ng
"~ received approximately 2000 German Reichmarks from the man who accompanied
" him in the search of Schmid's house, such receipt having occurred after
the search had ended and both had left the premises. With respect to

RESTRIeTRD 17872
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laher, therefore, the questlon is whether the 1ndependent ev1dence of

the corpus delicti is sufficient to justify the receipt of his confession.
With respect to Kasawich, we must determine first whether his testlmony
amounts tg a Jjudicial confessmon of the crime; if so, the conviction
would be valid. If not, we must then determine whether his extrajudicial
statement constitutes a confession and if it does, whether it is

- sufficiently supported in the matter of corpus delicti evidence., If,

‘neither the judiclal nor the extrajudicial statement is a confess1on,

the only remaining question is whether there is sufficient competent

‘evidence, including his testlmony and his statement, to support the con='

v1ct10n.

Taklng Kasawich's conviction first,,carefuljexamination of his
testimony, as well as his statement, reveals no admission of any unlawful
or improper purpose in the search of the house or of any preconcert with
his companion relative to the theft of the money or of any other propertye
Nor 1s there any statement that he was aware at the time or, at any later
period, that a theft had occurreds There 1s only the admission that some
time after the search had ended, he was given some money by his companion.

_ The source of the money being -entirely unexplained, it is obvious that

-shown in the proo

both the testimony and the pre~trial statement fall far short of a con-
fession of guilt of any participation by this accused in the crime of -
larceny and that, taken alone, they do not even tend to show that such

-an offense was ever committed by anyone. It is necessary, therefore, to-

look to the other evidence. . Since liaher'!s confession may not be considered
against Kasawich (LCM, 1928, par. 114¢, p. 117), this leaves only .the
testimony of Schmid. His description of the search of his house ceincides
exactly with Kasawich's and does not suggest that it was illegal or improper
in its purpose. He further ‘testified, however, that about thres hours -

.after accused's departure, a sum of money belonging to his wife was dis=

covered to be missing. Passxng entirely the question of ownership of the
allegedly stolen property (it is alleged' to have belonged to Schmid and

? to have belonged to his wife), a fair examination of
Schmid's testimony leads to the strong suspicion that his account of the
missing money was hearsay from beginning to end. He does not purport to
have witnessed the theft, and although the trial judge advocate ultimately
succeeded in dr gging from him a statement that some three hours after
accuseds! depariure, he personally checked the closet where the money had
been kept and that some of thé money was missing, he never testified that
he made a personal check of the money itself. In so far as this is
inferable from his statement, it is inconsistent with his previous but
stricken testimony to the effect that his information came entirely from

 his wife, Lven assuming that this obvious inconsistency could ordinarily

be said to have been technically eliminated by the law member's action in
striking Schmid's earlier direct testimony as to the source of his
information or, .in the altermative, that it presented a question of fact
for the court, such a solution is impossible in this cases On cross-

. examination of Schmld, the defense counsel asked him "Isn't it true that

you didn't look in the chest and count the money, but_that your wife tqQld -
you about three hours later that the money was missing?#. Schmld replled

C 6. - LT
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in the affirmative to this question and upon motion of the®* Trial

" - Judge Advocate, based on the curious ground that the question ¥required

- the witness to answer yes or no to hearsay testimony", the law.member
excluded both the question and answer. (Clearly, guestions addressed to
a witness for the purpose of showing that his testiomy is hearsay are
within the scope of legitimate cross-examination (MCL, 1928, par. 121b,
p. 126). If Schmid's testimony was -in fact hearsay, it was 1ncompetent
(acis, 1928, par. 1133, p. 113), and the defense was certainly entitled
to examine on the issue, for, .without Schmid's evidence, the charge of
larceny against Kasawich necessarily fails. .Hence the law member's
action in excluding the question and answer, with its: inevitably resultant
restrictlon on the right of defense to cross-examine, was error of sub=-
stantlal effect as far as the rights of accused were concerned (CMd ETO
13125, King). Where errors of such substantial character are commitied
relative to the admission or exclusion of evidence, they invalidate the
findings of the court on the issue in question unless such findings are
supported by other evidence so compelling as to exclude any fair and = -
rational hypothesis except that which the court adopted (Ci ETO 1201,
Pheil; CM ETO 3213, Robbillard). Here, Schmid's testimony as to the
larceny, as.distinguished from.the search, is so equivocal from the point
of view of its hearsay character, that it becomes impossible to say that
it compels a finding of competency. It must therefore be ignored by the
Board of Review and regarded as having béen improperly considered by the
courts Since it was vital to the prosecution'!s case agalnst Kasawich,
such other evidence as exists being less than. compelllng in probative ,
force, the conviction of larceny as to this acecused. 1s unsupported by the
Arecord of trial (CX ETO 3931, harguez) ' _ . .

The smtuatlon w1th respect to Laher is essentially thé same. Although
he confessed the crime in his pre-trial statement, his confession in order
to be admlssible, necessarily requlres the support of independent evidence
of the corpus delicti, and while it is not necessary that every element of
the offense be 1ndependently;roved eyond a reasonable. doubt (MCM,1928, - '/ -
par. 114, p. 115; CM ETO 10331, J ones;; such evidence as is required must,
of course, be competent. . Incompetent.evidence is no more acceptable for
the purpose of proving the .corpus delicti in this connsction than it is for
the purpose of proving the elements of the offense generally. In this
- instance, the only independent evidence of the corpus delicti of the
actual commission of the theft with,which laher-is charged is found in
Schmid's testimony. A4s indicated above in the discussion relative to
‘Kasawich, this, insofar as it relates to the larceny as distinguished from
the search must- be disregarded by the Board of Review and treated as having
been erronebusly considered, - Without it, thers is nothing left from which
the court could legitimately conclude that "the offense charged has probably
been committed”., . The mere proof contained in Kasawich's testimony, and in
the residue of Schmid's that a soldier and anothef person wearing an American
uniform searched the house.on what, insofar as the evidence shows to the

- . contrary, was a legitimate mission is obviously insufficient for this

purpose. Nor is the testlmony of Kasawich that, after the search, his
companion gave him some money sufficient, the source of such money being
completely unexplained and liaher's participation in the entire transaction
being specifically denied. Hence, the confession was improperly admitted

. RES'P'RICTED '. 5 17872
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and in the absence of any other evidence of guilt the finding of guilty

as to this accused is not sustained (Ck ETO 10331, Jones, Qi ETO 1042,
Collette; CM ETO 9751, Whatlez) .

b. As to Kasaw1ch's wrongful and fraudulent representation of
himself as a member of the Military Police (Charge II, Specification 2}.,
The only evidence contained in the record of trial in support of this. .
charge is that Kasawich, at the time he reached Schmid's house, was wear-
ing a kilitary Police brassard. Since there is no evidence competent

. against Kasawich either that his search was other than a_bona fidse mission -

or that he was not at the time legitimately functioning as a military police—,
man. for his organization, the finding of guilty of this speclflcatlon 1s ‘
,clearly unsupported by the evidence, .

/ : N :
’ "co As to the wrongful taking and using of a overnment vehicle
by Kasawich (Charge II, Specification 1). Kasawich voluntarily confessed -
to the wrongful taking and using of a Jjeep from the 10th Armored Division
Headquarters area on the evening of 19 August 1945. Since there was ample
corroborating evidence that such a vehlcle was taken without authority at
"~ the time and place in question, the confession was clearly admissible and

the record of trial, therefore, supports the finding of gullty of this
offense,

6. The charge sheet shows that.accused Xasawich and Maher mre 23
years six months of age and 19 years one month of age and were inducted
9 November 1942 at Gardner, Massachussetts, and 6 October 1944 at New Yoﬂ;
New York, respectlvely Neither had prior service.

7. The court was legally constituted and had Jurisdiction of the
persons and offenses.’ IErrors injuriously affecting the substantial rights’
of the accused were committed during the trial. - For the reasons stated, the
Board of Review is of the opinion that the record of trial is legally in~
sufficient to support the findings of guilty and the sentence as to accused
Maher, and legally insufficlent to support the findings of guilty of Charge
I and its Specification and of Specification 2, Charge II, as Yo accused -
Kasawich, but legally sufficient to support the finding of guilty of .
Specification 1, Charge II, and of Charge II and the sentence as to accused
Kasawich. .

8., The maximum penalty for the crime of taklng and using a motor .
vehicle without the consent of the owner in violation of Article of War 96
"is dishonorable discharge, .total forfeitures and confinement at hard labor
for five years (Section 22-2204; District of Columbia Code; Ci ZTO 6383,
. Filkinson), The designation of the Eastern Branch, United States Dlscipllnary
Barracks, Greenhaven, New York, as the place of confinement of accused Kasa-
wich, is authorized (AW 42, Cir. 210, WD, 14 Sept. 1943, sec. VI as amended).

udge Advocate.

pdge Advocate,

RESTRIGH
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1st Ind, A . \ ,
War Department, Branch Office of The Judge Advocate General with the,

European Theater. (4 DEC’]Q% Co TO: Commanding
General, XX Corps, APQ 3&0, o Se Army. K L '

ce

1. In the case of Prlvate First Class WALTER J. KASAJICH .
(31188155), and Private LYLES J. LAHER (h218351h) , both of Company
B, 636th Tank Destroyer Battalion, APO 403 » U S. Army, attention
is invited to the foregoing holding and opinion by the.Board of Review
that the record of trial is legally insufficient to support the find-
ings of guilty and the sentence as to accused Laher, and legally in-
sufficient to support the findings of guilty of Charge I and its -
Specification and of Specification 2, Charge II, as to accused Kasawich
but legally sufficient to.support the findings of guilty of Specification
1, Charge II, and of Charge II and the sentence as to accused Kasawich.
_Ihls holding is hereby approved. Under the provisions of Article of ¥War
505, you now have authority to order execution of the sentence as to
accused Kasawich.

} 2'. Since Kasawich sta.nds legally convicted only of taking and
using without proper authorlty a government vehicle for the purpose of
- returning to his station, and in view of his outstanding combat record,
the sentence should be reconsidered., It is ' strongly: recommended that
executlon of the dishonorable dlscharge be suspended.

"3+ With respect to accused daher, the record of trial has been
transnitted to the Commanding General, United States Forces 3 Luropean
Theater, for appropr:.ate action under Artlcle of War 503.

~
. L. Vhen coples of the pu’ol:.shed order as to accused, hasamch are
forwarded to this office, they should be accompanied by the. foregomg
holdmg and op:.nlon ‘and this indorsement, The file number of the record
in this off:.ce is CM ETO 17872. For convenience of reference please:

- place 1kg '&)é};ﬂ_n brackets at the end of the order. (Ch ETC 17872)‘

° <'0- 5
RS
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’ ' lst Indo )
War Department, Branch Off:Lce of The Judge Advocate General w:.th o
the Zuropean Theater. 7 DEC 1945 - - T0: Commanding
General, United States Forges, European Theater. (Laln) s APO 757, U. S.

1. Herem.th transmtted for your action under Artlcle of I‘Iar 50%,
as amended by the Act of 20 August 1937 (50 Stat. 724; 10 USC 1522) and
- as further amended by the Act of 1 August 1942 (56 Stat. 732; 10 USC
1522), is the record of trial in the casé of Private MYIES J. LAHER A
(42183514 ), Company B, 636th Tank Destroyer Battalion, Headquarters H .
. Corps, APO 340, U..S. Army. . .

"2+ I concur in the opinion of the Board of Review a‘hd, i‘or_ the
.reasons stated therein, recommend that the findings of gullty and the
sentence be vacated, and that all rights; privileges and property of
which he has been deprived by v:.rtue of said findings and sentence 80
vacated be restored. .

. . [
3. Inclosed is a form of actlon des:.gned to carry into effect.
the recommendation hereinbefore made, Also inclosed is a draft GCLO
for use in promulgatlng the proposed action, FPlease-return the record
of trn.al _u:.red copies of GQNO, . : B

piiE

T. Co LCN:‘IL,
Aigadier General, United States Army,
nss:.stant Jud,ge Advocate General,.

5‘1, ".____’. -
——

Findings ans sentence mated. GC)D 17, USFE‘I‘, f"'.im‘\l9£6).

\nsni]
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(123)
Branch Office of The Judge Advocate General
* “with the
Europeasn Theater
N -APO - 887 '
. . !
BOARD OF REVIEW §O. 2 .. HERZNovtyss - -
11 ETO 17884
UNITED STATES ; 83rd INFANTRY DIVISION
v o, . ) Trial by GCl, convened at Vilshofen,
' ) Germeny, 26 September 1945. Sentencet
- Private JALES F,. FUCCO ") Dishonorsble discharge, total forfeit-
.(36831396), Company "B" - ) ures and confinement at hard labor for
329%h Infantry ) life. Eastern Branch, United States .
o : . ) Disciplinary Barracks, Greenhaven, Hew
. ) ) YO!‘ko L
v © . HCLDING by BOARD OF REVIZW ¥O. 2

rEPBURII FILIER and COLLINS, Judge Advocates

. 1. The. record of trla.l in the ‘case of. the soldier named above has
been examined by the Board of Review.

\

2. Accused was tried on the following Charge . and specifications.

CHARGE: - ,Violation of the 6lst Article of Var,

Specification 1: ~Ia that Private James F. Fuoco, '
Company "&", 225th-.Infantry, did, without proper
leave, absent himself from Reinforcement Company,
Casual Army, X-195-G, while enroute to Givet,
Frence, from sbout 10 January 1945, to about 26
January 1945. :

Specificetion 2: .- ¥In that.* * # 3id, without proper
leave; absent himself from Reinforcement Comnany,
11th Depot Combat Casuals, X-A-199-C, at or heer
Le Jarve, France, Wwhile enroute to llth Replacemen’b
Depot, from about 4 February 1945, to about 23
February' 1945, ,

" Specification 3¢ In that * * * 3id, without proper

leave, abs®nt himself from his orpganization at or:
near Charleville, France, while enroute to the
- 1lth Relnfebrcement Depot, ATO 131, U.S. Army, from:
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gbout 3 liarch 1945, to sbout 22 larch 1945,

Specification 4: (lolle .prosequi before arraignment)
He pleaded not guilty and, two-thirds of the members of the court present
at the time the vote was taken concurring, was found guilty of the charge
and all specifications upon which he wes arraigned. Evidence was intro-
duced of two previous convictions by special court-martial for sbsences
without leave of 12 2gys and 31 deys respectively in violation of Article
of War 61, Three~-fourths of the mermbers of the court present at the time
the vote was taken concurring, he was sentenced to be dishonoraoly dis-
charbed the serv1ce,to forfeit all pay end allowences due or o become due,
and to be cenfined av herd labor, at such place as the reviewing authority
meay direct, for the term of his natural life. The reviewing authority
approve? the sentence, designated the Zastern Branch, United States Discip-
linary Barracks, Greenhaven, dew York as the place of confinement and
forverded the record of trial for action under Artlcle of War 503.

3. The evidence for the prosecution may be surmerized as followst-

&, Specification Is

The accused was a menber of the 329th Infantry Regimsnt (RS)
On 9 Januery 1945, he end other military personnel were transferred from
the 10th Replacement Depot, APO 874, for staginrs to return to "their old
units" (R5, Pros. Ex.1 and 2). At 03C0 hours 10 January 1945 a roll -
call was teken of the men on the above order leaving for Southempton,
Englend, from ths 10th Replacememnt Depot. All of the men, which included
the gccused, were present, Later at 1700 hours, et Southampton, another
roll call was teken and accused was ebsent without leave and 4did not
rejoin the detachment (RS, Pros. Ex, 3)e It was stipulated that accused
returned to military control at or.near Birmlngham, England, on or dbout
26 Jemyary 1945 (R5, Pros. Ex 5).

‘b.. Speoification 22

i On 1 February 1945 he end other enlisted pﬂrsonnel were egain
rensferred by the 10th Replacement Depot at APO 874 for staging and to
return to their old units (R5, Pros. Ex 6), About 1500 hours 4 February
1945, he was present dwring a roll call teken of the detachment while on
board ship just prior to landing at Le Havre, France.  About 3 hours
later on the beach another roll call was taken and accused was absent
without leave and did not rejoin the detachment (R6, Pros. Ex 8). It
was stipulated thet accused was returned to militery control et or near
Parls, France, on or sbéut 23 February 1945 (RG Pros. Ex 9).

c. - Sgpciflcat1on 31 . ‘ A : ' f

\

On 28 February 1945,Héadquarters 19th Reinforcement Depot trens-
ferred the accused, classified as a streggler, to "1lth Reinforcement
Depot, APO 131" end ordéred him to proceed "o/a. 2 Mar 45 under armed guard®
to his proper station (R6, Pros. Ex 10). The detachment, including the
accused, left the 19th Reinforcement Depot under guard on 2 Ligrch 1945,
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About 9 A.M. on 3 March 1945 durlng; a stop 'for mess at Charleville,
France, the accused escaped and did not rejoin the detachment (rR6, Pros.
Ex 11). On 24 arch 1945 he arrived at the 13th ”eolace”eht Denot eand
was placed in the stockede (R6, Fros. Bx. 13).

There was admitted in evidence without objsction a voluntary
stetement signe’ by the accused on 17 July 1945 in which he confessed that
(1) he "took off¥ on 1C January 1945 at Litchfield, Englend, before
boarding & train to be shipped to France, went to Birmingham and "hung aroung"
there until picked up on 26 January 1945; (2) on or about 28 Jenuary he
vas placed in another shipment for France and reached the beach at Le Hevre
where in the darkness he eluded his guard and went to Peris where he was-
picked up by militery police sbout 23 February; end (3) after being turned
over to the 19th Reinforcement Lepot he left thet depot about 2 larch by
train, and,at Cherleville, France, where 'the train stopped for "chow",
he departed without authority and went to Paris where he was picked up by
the military police about 22 Merch 1945 (R8, Pros. Ex 14). :

4., The accused, having been fully edvised concerning his rights
85 a witness, elected to remain silent and offered no evidence '(R8).

5. The evidence for the prosecution and the confess1on veluntarily
made by the accused clearly showed that the accused did absent himself
without leave at the times and places alleged in the specifications and
did remain awey for the periods of time alleged. ~ All of the elements
of the offenses of which he was found guilty were supported by tie evnience
(11, 1928, per 132 p.14s)

6. The charge sheet shows that the accused is 23 years 9 months of
age and, without prior service, was mducted at lilwaukee, Wisconsin,
on 18 August 1943,

7. The court was legelly constituted and had jurisdiction of the
person end offense. ' No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the oinion that the record of trial is legally sufficient to support
the findings of guilty end the sentence.

8. The penalty for ebsence without leave is such punishment excepting
death as the court-martial may direct (AW 61). The designation of the
Bastern Branch, Uaited States Disciplinary Barraclks, Greenhaven, Tew York,
a8 the place of confinement, is euthorized. (AW 42; Cir 210, WD, 14 Sept
1943, sec VI, as amende? ),

(0N _LEAVE) ‘Judge Advocate

@‘MM’“ Judge Advocate
RESTRICT% Jud":e Advoc\a,te
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Branch Office of the Judge Advocate General
with the

European Theater
APO 887

BOARD OF REVIEW NO 3 ey 1948
, C ETO 17898
CHANOR BASE SECTION,

COMMUNICATIONS ZONE, UNITED
STATES FORCES EUROPEAN THEATER.

UNITED STATES
‘ Ve

Technician Fifth Grade MARE

L., GLOTHON (38388209), 3900th
Quartermaster Gasoline Supply
Company.

Trial by GCM, convened at Rouen,
Seine-Ini‘erieure France, 2 July .
1945,  Sentences Dishonorable
discharge, total forfeitures and
confinement at hard labor for .
life, United States Penitentiary,
Lewisburg, Pennsylvania

s Sl ot o N N ot S Na? ot N

A
A

HOLDING BY BOARD OF REVIEW-NO 3.
SLEEPER, SHERMAN and DEWEY, Judge Agvocates,

l. The record of trial in the case of the soldler
named above has been examined by the Board of Review and the
Board submits this dits holding to the Assistant Judge Advocate
General in charge of the Branch Office of the Judge Advocate
Generél with the European Theater.

2e Accused was tried on the following charges and
'specifications:

CHARGE Iz Vioclation of the 92nd Article of War,

Specification. In that Techniclan Fifth Grade Mare
L. Glothon, 3900 Quartermaster Gasoline Supply
Company, did at or near-Pellt Couronne,France,
. on or about 27 May 1945, forcibly and’ feloniously,
" "against her will have carnal knowledge of Madame
Genevieve: Alice Duboc,

CHARGE II: Violation of the 93rd Article of War,

Specifications: In that * *x *, did, at or near Petit
Couronne, France, on or about 26 May 1945, with
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intent to commit a felony, viz,rape,
commit an assault upcn Mlie Jacqueline

Le Landais, by wilfully and feloniously
pulling her off a bicycle and dragging
her into hedges near a woods, by striking
her-on the read with his fist, by choking
her, and by pointing a gun at her, ’

He pleaded not-guilty and, all of the members of the court
present &t the time the vote was taken concurring, was found
guilty of the charges and specifications, No eviéence of
previous convictions was introduced, _

- All of the members of the court present at the time the vote
was taken concurring, he was sentenced to be hanged by the
neck until dead. The reviewing authority, the Commanding
General; Chanor Base Section,Communications Zone, European
Theater, approved -the sentence, recommended commutation, and
forwarded the record of trial’for action pursuant to-Ar%icle :
of War 48, The confirming authority, the Commanding General,
United States Forces,European Theater, confirmed the sentence
but, owing to speciai circumstances in-the cese and the rec-
ommendation of the reviewing authority, commuted it to dis-.
honorable discharge from the service, forfelture of all pay and
allowances due or to become due, and confinement at-hard labor:

for 11fe, designated the United States Penitentiargﬁ Lewisburg
Pennsylvania, as the place of confinement, and withheld the order
directing the execution of the sentence pursuant to Article of

War 50}.

3. The evidence for the prosecution may be.summarized as:
followss \

Cherge JI and Specification,

At about 1900 hours on 26 May 1945, Mademoiselle

Jacqueline Ie Landais was cycling along the road from Rouen
to Elbeuf, France, when accused approached her and asked the
direction-to Elbeuf, She apparently slowed down and accused then
asked'her, "How much%' . Thinking that -he wanted to know the
distance %o Elbeuf she replied, "Nine", meaning that the town
was nine kilometers distant  (R34,35), Accused then put his hand
on the blcycle, stopping it, tipped 1t in such a manner that Mlle,
Le Landais was forced to let it drop, and then took hold of her
and started to drag her into the underbrush at the side of the:-
road. When she attempted to resist, he struck her in the face
and, despite her eries and struggles, continued. to drag-hergin%o
the underbrush to a spot some 150 meters from the road (R35,36).
. There he threw her to the ground, seized her by the throat, and
drew a pistol from his belt (R36238), When asked whether he
attempted to 121 himself on top of her she answered,"He was going

on falling to me/ but always /17 was repulsing him® (R39).
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she continued to struggle and ultimately succeeded in

agaln getting to her feet., At this time, either because

"the accused heard something, or maybe I hurt him more
hard", accused released her and went away., She then ran-

to the road, got her bicycle, and went on to Elbeuf (R37).
During the struggle, which 1asted about five minutes, -accused
- said nothing and- di& not attempt to 1ift her dress or to
disrobe her (R39,40)., Her father testified that when she
reached home at about 1930 hours, ‘ :

"she had the head in a very bad state. The eyes
were going to be black, All the hair was very
upset. She came in the house of her mother crying
just a nigger had been attacking her"(R4l)

Charge an i cat on 0
The prosecution s evidence further showed that, at

about 1400 hours on 27 May 1945 accused approached Madame Genevieve
Duboc at a time when she had stopped along the road for a moment
while cycling from Elbeuf to Rouen and, after first briefly
attempting to engage her in conversation, seized her and started
to drag her into the underbrush at the side of the road (R7,14, 15).
She tried to cry out but each time she did so accused put his
hand over her mouth and threatened her with a pistol, He also
pulled her hat down over her eyes (R8)., After proceeding a short
distance, she managed 'to escape from his grasp and started to
run away but accused ran after her and seized her again. He
then dragged her farther back into the underbrush, some 200 meters
from the road, where he "dropped"' her to the ground, knelt between
her legs, and unbuttoned his trousers (R81l). She attempted
unsuccessfully to arise and also attempted to keep her legs to-
gether but accused separated them with his hands and proceeded
.to have intercoupse with her (R8,9 316)' She testified that
during this period he had his pistol "sometimes" in his hand and
"sometimes I was too terrified that I couldn't say where it was",
She was Yalways afraid that he was killing me(R16)". When he
- finished, he arose, arranged his clothing and, after telling her
to remain where she was untll he had gone, started to leave, As
soon as he stopped watching.her she ran to the road where "she :
hailed a civilian vehicle which happened to be passing at the tirme
and was taken to a nearby military installation where she made a
complaint to some American soldiers (R9,17).

. The enli&ted man, whom she first approached, testified
'that ske was very mervous at the tihe, could hardly speak, was

- very pale, and had scratches on her legs (R18,19), . She was
examined by a medical officer some two hours later but as she .
- Was'a married woman a vaginal examination was inconclusive,

- 3 - | | |
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Both the external genitalla and the vaginal tract appeared
normal, However, the medical officer did note that Madame

Duboc was upset emotionally and had certain abrasions of the
lower extremities (R20-24) . .

Each of the complaining witnesses ldentified the accused
as her assailant in open court (R7,35) and each also testified
that she previously had identified him as the soldier in question
at an identification parade held at his camp (R12,16,40), Other
wltnesses also testified that each woman identified the accused-
as-her assailant at the pre-trial identification parade (R25,26,

31,32).

: For further evidentary details, see paragraph 5 of the
review of the Staff Judge Advocate of the confirming authority.

4, For the defense one of the company officers of accused's
company testified that accused had performed his duties well in -
the past and that he would grade his character as excellent (R43,44) .

After being advised of his rights as a witness, accused
elected to make an unsworn statement, He stated that’ on "Saturday",
after he had been in Rouen on pass, he started back to his station
at about 2000 hours and en route encountered a girl standing by

~the roadside with her bicycle leaning against a tree., She spoke
to him and from her conversatlion and demeanor he assumed that she
was a prostitute, Accordingly, he'asked her for a date" and "the .
third time she said yes for 156 francs", He left her later and
got back to camp at about 2300 hours, He further stated that on
the following day he again went to Rouen on. pass and started-back
to his camp about 1630 hours. While .on'his way-back to camp,
"This girl as I walked on the highway,

I don't know where she came from, When

T looked back she was on her bicycle.

She drove up besides me, I sald, "“how

many miles to Elbeuf? She said something

I could not understand, * * * I walks up

to her and place my hands on the handle

bar., She slaps me in the face, I slaps

her back, She throws a rock at me and I -

dodge the rock, When I dodges the rock,

I hits the girl and she fell on the side

of the road. I walks on the way, * * *

That's all'I can remember, sir(R47) .

5 The evidence adduced in’support of Charge II and its
Specification shows that accused approached Mademoiselle -
" Jacqueline Le Landals while she was cycling along the road, asked
+he "how much",pulled her from her bicycle, and thereafter dragged
her some 150 meters from the road into the underbrush where he
threw her to the ground, placed his hands on her throat, and

threatened her with a pistol.y It is thus clear that accused

- 4 -
RESTRICTED



RESTRICTED ,
. - (31) . -

assaulted Mlle, Le Landais and under the circumstances

shown the court was warranted in inferring that the assault
was made with intent to commit rape (cf CM ETO 3750, Bell;

CM ETO 5012, Porter and Daniels; CM ETO 233183, II éull.JAG
188). The fact accused did not attempt to 1ift Mlle.lLe
-Landails' dress or otherwilse try to disrobe her loses: signif-
icance in view of the circumstance that his entire efforts
until he finally desisted were occupled in trying to overcome
the spirited and vigorous resistance offered by his intended
victim. There 1s also substantial evidence to support the
court'!s finding that accused had carnal knowledge of Madame
Genevieve Duboc by force and without her consent,-as alleged
in the Specification of Charge I (e¢f. CM ETO 1069, Bellj).
There was no impropriety in admitting third party testimony ,
relating to the pretrial identification of the accused by the-
victims dt the identification parade held at accused's camp

(CM ETO 3837, Bernard W, Smiths CM ETO 6554, Hill; CM ETO 7209
Williamg; CMETO 8270, Cook; CM ETO 12869, Dewar).

6. . The charge sheet shows that accused is 22 years six .
months of age and was inducted 2 February 1943, ' No prior service
is shown . . '

: -7. The court was legally constituted and had jurisdiction
of the person and offenses, No errors injuriously affecting the
substantial rights of accused were committed during the trial.
The Board of Review 1s of the opinion that the record of trial
i1s legally sufPicient to support the findings of guilty and the
sentence as commuted, , ‘

~

8. The penalty for rape 1s death or life imprisonment as °
the court-martial may direct (AW 92), Confinement in a’ penitentiary
is authorized upon conviction of rape by Article of War 42 and
sections 278 and 330, Federal Criminal Code (18 USCA 457,567).
The designation of the United States Penitentiary, Lewisburg,-
Pennsylvania, as the place of confinement is proper (Cir, 229,
WD. 8 June 1944 sec. II pars. 1b (4), 3b).. _ -

_(ON_LEAVE) Judge Advocate

' . B udge Advocate
Aéfi%jf ’ngzgfﬁr7 Judge Advocate
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1st Ind,

War Department Branch Office of the Judge Advocate General

with the European Theater. 11()N0V1945 : I0s CommandingA
General, United States Forces, kuropean Theater (Main), APO
757, U.é Army.

l, In the case of Techniclan Fifth Grade MARE L. :
GLOTHON - (38388209), 3900th Quartermaster Gasoline Supply
Company, atten] ion is invited to the foregoing holding by

- the Board of Review that the record of trial 1s legally
sufficient to support the findings of guilty and the sentence
as commuted, which holding 1s hereby approved. Under the
provisions of Article of War 504, you now have authority to
order executlon of the sentence, i '

. 2o VWhen copies of the published order are forwarded .
to this office, they should be accompanied by the foregoing
holding and this indorsement., The file number of the record -
in this office is CM ETO 17898, For convenience of reference,
please place that number at the end of the order: (cy ETO 17898

IS s " S A I o
LA By bl
foy .. """f:,' o "\4 f| 7 i ‘..\' o s
SR 0 R .

&r

“t
~ 4

: E.C. McNEIE, R
‘Brigadier General, "United States Army,
”,Jwgﬁg”_f Assistant Judge Advoca@sfeeneral.

( Sentence as commted ordered execnted. acMo 603, USFET, 28 Nov 1945)

1
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. Branch Office of The Judge Advocate Genenal
p with the
.European Theater
- APO 887

BOARD OF REVIEW No. 4 . 7 DE_C.MS
‘@M BTO 17913 | o ’

-

UNITED STATES } 9TH INFANTRY DIVISION

S

V.

‘First Lieutenant DAVID "Trial by GCM, convened at
M. PETRIE (0-1315485), y Ingolstadt, Germany, 17 May
39th Infantry (Special ) 1945,

Duty with 9th Quarter- ) Sentence: Dismissal and
master Company) ) total forfeitures.

. HOLDING by BOARD OF REVIEW No. 4
DANIELSON MEYER and ANDERSON, Judge Advocates -

1. The record of trial in the case of the officer
named above has been exsmined by the Board of Review and
-the Board submits this, its holding, to the Assistant
Judge Advocate General in charge of the Branch Office of
The Judge Advocate General with the-European Theater.

2. Accused was tried upon the following charges )
and specifications. , , _ '

'CHARGE I: ‘Viola-tio'n.of the 96th Article of War.
* Specification l{"(Npllé Prosequi)-

Specification 2: In that First Lieutenant David -
M. Petrie, 39th Infantry, while Assistant
Provost Marshal, Headcuarters, 9th Infantry
Division, dig, at Elaengorr, Belgium, on or
about 21 November 1944, wrongfully procure

.+ Private First Class Casey M. Petraitis, Mil-
itary Police Platoon; 9th Infantry Division,
- to commit perjury, by inducing him, the

T 4 £:: K
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sald@ Private First Class Casey M. Petraltis,
to take an oath before an officer competent
to administer oaths and examine wltnesses
‘under oath in an investigation, that he, the

: said Private First Class Casey M. Petreitis,

: . would testify truly, and, willfully, corruptly,

and contrary to such oath to testify that S
"He, Lt. Petrie, came to the house of prostitution
in Verviers, Belgium, after I, Private First

Class Casey M. Petraitis had arrived and that he, 1

Lt. Petrie, came into the house to run me out",
which testimony was false, was material and was
known by the said First Lieutenant David M.
Petrie and the said Private First Class Casey M. -
Petraitis to bhe false. .

CHARGE II" violation of the 95th Article of War.

Specification. In that * * * 3id, at Javron, France,
on or about 15 August 1944, wrongfully and un-
lawfully sleep with a French civilien woman not
bis wife in a building used to guarter officer
and enlisted personnel of the 9th Infantry Div-
~1sion. ,

CHARGE III: (Disapproved by Reviewing Anthority) _
Specirication. (Disapproved by Reviewing Anthority)

He pleaded not guilty and, all of the members of the court
present at the time the vote wes taken: concurring, was found
guilty of Specification 2 of Charge I and Charge I and the
- Specification of Charge II and Charge II and, three-fourths
of the members 8f the court present at the time the vote was
taken concurring, was found guilty of the Specification of
Charge III with exceptions and substltutions and of Charge
'~ IIT he was found not guilty, but guilty of a violation of,
Article of Wer 96. No evidence .of previous convictions wa®
introduced. ' Three-fourths of the members of the court
present at the time the vote was teken concurring, he was.
~sentenced to be dismissed the service, to forfeit ell pay
and allowances due or to become due, and to be confined at
_hard labor, at such place as the reviewing authority may
direct, for ten years. The reviewlng authority, the Com-
manding General, 9th Infantry Division, disepproved the
findings of guilty of the Specification of Charge III and
Charge III, approved the sentence, and forwarded the record

'RESTRICTED
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of trial for action under Article of War 48. The confirming
authority, the Commanding General, United States Forces,
European Theater, spproved only so much of the findings'of
guilty of the Specification of Charge II and Charge II &s in-
volves findings of guilty of the offense alleged in violation
of Article of War 968, confirmed the sentence but remitted so
much thereof provided for confinement at hard labor for ten
years, and withheld the order directing execution thereof
pursuant to Article of War 50%.

.

3, The evidence for the prosecution may be summarized
as follows: : : »

8. Specification 2, Charge I. (Procuring enlisted
man to meke false statement under oath).

' About 29 September 1944, Private First Class Casey
‘M., Petraitis and two other soldiers entered a house of
prostitution at Verviers, Belgium at a time when accused and ,
three soldiers were already in the house (R6, 7, 8, 10-14, 83).
Subsequently two military policemen arrived and accused
stated to them tbat he had control of the situation, or words
to that effect. He then told Petraitis to leave (R8, 9, 12,
15). Thereafter, but prior to 21 November 1944, accused had
Petraltis and another soldier come to his room where they in-
formed them they might be called to make a statement to the
Inspector General, and that they should state they were in
the house of prostitution when accused came into the house to
chasethem out (R13, 16). Petraitis indicated he wouXd do so
. (R14). On 21 November 1944 Petraitis was examined by the.
Inspector General and testified under oath that on 29 September
1944 accused "came to the house of prostitution in Verviers, -
-Belgium after I had arrived and that he ceme into the house to
run me out® (R13-15, 18, 20). He testified to this effect
before the Inspector General even though the purported trans-
cript of his testimony did not contein that statement (R18, 20;
Def. Ex. 1). He made this statement knowiig it was false
because accused had asked him to do it, and "I thought I was
helping Lt. Petrie" (R13, 14, 18). Accused was an officer
in the military police platoon of which Petraitis was a
member (R20). The Inspector General called for a statement
from Petraitis at the request of accused while investigating
:gllfged trading of govermment property in the eity of Verviers"
22) . - o

‘ be | edification, Charge II. ﬂ(Slgeping with woman
in a military et). . : :

At approximately i4ooihours or 1500 hours on 15
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August 1944, accused, the traffic officer and Assistant
Provost Marshal of the 9th Infantry Division, accompanied

by his driver and a young woman, arrived at & chateau near
Javron, France, where a prisoner of war cage had been
established. The women was a civilian and was dressed 1in
"shorts®. (r29, 20, 34, 36, 55, 56, €0, 66, 75)¢ The
officers and enlisted men in charge of the prisoner of war
cage were billeted im the chateau (R22-34, 60, 68). Accused
requested permission for the woman to spend the night at

the chateau, took her inside the house and then left. At
about 2200 hours accused returned to the chateau, obtained
some blankets and a candle, went to the room on the second
floor which was occupied by the woman, and he and she then
went to the third floor (Ré2, 63, 68, 69). When accused

was awakened at an early hour the next morning she was in

bed with him (R€&8-70). The bed was near the wall, she was .
on the side of the bed which was next to the wall, and a blanket
was over both of them (R100). The woman was not his wife
(R70, 71). ‘ T

4, After being advised of his rights as a witness,
accused took the stand as a sworn witness (R90). He testified
that on 15 August 1944, after checking convoys in the sector '
of the 3rd Armored Division, he met a French civilian woman
. whom he considered a civil affairs case (R9l, 93). He

could not locate the civil affairs section so he took her

to the prisoner of war installation, arranged for her to stay
there and then left (R91-93, 97, 98). About two or three
hours later he returned to the instellation, secured some
blankets and started upstairs to go to bed. The woman
called to him as he passed a room on the second floor and
follewed him to a room on the-third floor where he was to
sleep. She eppeared worried about a friemnd of hers, end :
she also compresined that several men there had made advances
“toward her. Accused told her she could return to her house
the next day, and that perhaps she should return to where

she was supposed to stay and remain there for the evening.
‘He then lay on the bed and went to sleep while she was
standing by the door of the room. He had had almost no rest
for 48 hours (R91-93, 98). When, at about 0430 hours the
next morning, someone woke him he saw the woman by his side
on the edge of the bed. She was dressged as she had been

all the time, and there bad been no intimacy between them.
He 13 married and was not interested in her (R92-99). ' ’

Other efidence for the defense was to the effect that accused

had been assigned to the 9th Quartermaster Company since
November 1944, had performed his duties "very well"™ and had .

-4- | - 17913
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"been very efficient"™ (R79, 80). Master Sergeant Elias

O. Hopkins testified that he went to a house of prostitution
at Verviers on 29 September and that accused was in the -
house when he, Petraitis and another soldier arrived. Sub-
sequently he testified before the Inspector Gensral, and .
accused did not contact him concerning the statement to be
made at the investigation (R81-83). :

5. a. Specification 2, Charge I. (Procuring enlisted-
man to make false statement under oath). : .

. A disposition of this case does not require us to -
"determine whether the evidence satisfies all the elements
of proof for subornation of perjury inasmuch as the conduct
of accused in procuring an enlisted man to make a false )
statement under oath wir was an act to the prejudice of good
order and military discipline in violation of Article of

War 96. (Winthrop's Military Law and Precedents, (Reprint,.
1920), p. 71'—’m"'e, %T?I"II‘F:IT—MM, of. 43492,
Baltisber eri 27 BR 393 (1943); cf (M 244292, Hartford, 28
ER 25T (ISZS .

The testimony of Petraltis discloses that at the time

and place alleged he stated under ocath to the Inspector

General that on 29 September 1944 he was in a house of pros-
"titution when accused arrived for the purpose of meking him
leave, that this statement was false, and that it was made

in complience with gccused's request. It is true that the
Inspector General testified that the tramscript of Petraitis!
statement, which did not contain in exact language the

alleged false statement, was in his opinion a complete record
of what was sald, but this transcript was not necessarily the
best evidence of what occurre sand the court was certainly not
.required to treat it as beiggﬁéreater probative value than

the parol evidence given by traitis. We are not dealing
here with a record of former trial by court-martial, or with
. a stenographic report of former testimony verified by.the
. reporter, (MCM, 1928, par. 117b, p.1l22), but rather with the

oral assertion of one witness ?hat in his opinion a transcript -
is complete and correct-and with the oral assertion of another
witness that it is not. The transcript itself, not being of
primary evidentiary value as an exception to the'hearsay rule,
has no greater probative welght than the testimony of the
Inspector General who believed it was complete and accurate. °
There was, then, a division in the evidence as to what was
sald, and, the subject matter.being provable by parol (Annotation.
70 A.L.R. 1409), the court was warranted in believing the )
testimony of Petraitis. This 1s particularly true inasmuch

s 17913
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as the transcript contsins no language inconsistent with the_
testimony of Petraitis, but merely falls to disclose that -
the alleged statement actually was made.: ' ,

The falsity of Petraitis' statement before the Inspector
General was established by Petraitis's testimony which was
strongly corroborated by the testimony of two other witnesses,
and the evidentiary requirements for proving the falsity of

" an oath were clearly satisfied (CM ETO 16044, Jamerson;
Harmer v. United States, 271 U.S. 620, 70 L. EJ, 11186 (1926);
Weiler v. Unlted “tates, 323 U.S. €06, L. Ed. (1945)).
Accused's sollcitation of Petraitis to swear falsely before
the Inspector General is proved solely by the testimony of
Petraitis, but no stronger. proof was required inasmuch as the
subornation of a witness may be shown by the uncorroborated
testimony of the perjurer (Hemmer v. United States, (C.C.A.
2nd 1925), 6 F (2nd) 786; cf. Hammer v. United States, 271 U.S.
620, 70 L. Ed. 1118 (1926)), end as a conviction may rest on
the uncorroborated testimony of an accomplice (MCM, 1928, par.
1248, p.132; CM 228524, Moser, 16 BR 219 (1943); CM 237711,
FleIscher, 24 BR 89 (1943]; cf: CM ETO 4172, Freeman Davis et al).

"Although there was no direct evidence that the Inspector
General was authorized to administer the oath to Petraitis at
the time his statement was made, the record of trial discloses
that he examined Petraitis durlng the course of an officlel
investigation, and it may be inferred that he was empowered

© to administer oaths under the provisions of Article of War - <
114 (M ETO 9573, Konick). , R

_ ‘The record of trial is, therefore, legally sufficlent to
supportIthe findings of guilty of Specification 2 of Cherge I and
Charge I. ’ ‘ : ' o

: b. * Specifieation, Charge II. (Sleeping with a
woman in a mi%gfary BIIIeE’. o ' : , .

The evidence clearly established that about the time
and place alleged, gccused took a French civilian woman
not his wife to a billet used by both officers and enlisted
men, where they went upstalrs together and the next morning.
were found together in bed, and from this 1t was reasonable
for the court to infer that accused slept with the woman &as
alleged. This conduct wds an act compromising his position
as an officer to_ the prejudice of good order and military:
diseipline, and is punishable under Article of War 96 (MCM,
© 1928, par. 152a, p.187; CM 218647 (1942}, I Bull. JAG 23 of:
. CM ETO 4119, WIllis). v T : ,
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6. Defense counsel prior to arraignment called to the
Court's attention the fact that the affidavit to the charge
sheet was not properly completed, but interposed no objection
at the time and accused pleaded to the general issue (R5).

+ After the prosecution had presented considerable evidence -
the defense moved to dismiss the case and stated as grounds
therefor that the affidavit was not complete (RS52). The
affidavit followed substantially the form set forth in Manual
faor Courts-Martial 1928, Appendix 3, p.233, and constituted
an oath to the charges (MCM, 1928, par.3l, p.21).

7. The éharge sheet shows that accused is 29 years of
age and was appointed a Second Lieutenant 17 March 1943 at
Fort Bennlng, Georgla. No prior service &s shown.

8. The court was legally constituted and had jurisdiction
of the person and the offenses. No errors injuriously .
affecting the substantial rights of accused were committed
"during the trial. The Board of Review is of the opinion that
the record of trial is legally sufficient to support the
findings of guilty end the sentence as confirmed.

- 9. Dismissal and total forfeltures are authorized"
punisbhments for an officer upon conviction of an offense in
violation of Article of War 96.

Judge Advocate -

-7 =
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1st Ind.

War Department, Branch Office of The Judge Advocate
General with the European Theater. E £C 1945 ’
TO: Commandi General, Unlted States Forces, European
Theater (Main), APO 757 Ue S, Army.

1. In the case of First Lieutenant DAVID M. PETRIE
(0-1315465), 39th Infantry (Special Duty with the 9th
Quartermaster Company), attention is invited to the fore-
going holding by the Board of Review that the record of
trisl is legally suffiecient to support the findings of gullty
and the sentence as conflrmed, which holding is hereby ap-
proved. Under the provisions of Article of War 503, you
now have authority to order execution of the sentence.

2. When coples of the published order are forwarded
to this office, they.should be accompanled by the fore-
“golng holding and this indorsement. The file pumber of
~the record in this office is CM ETO 17913. For convenience’
of reference, please place that number in brackets at the
end of th—qrdar. (CM. ETO. 17915)
CON

/\ _»u,xu (/

N
ASTONGE %/
807:/4 ) ,' ) /
& ’ E. C. McNEIL

C dier General, United States Army
o -v“\ﬂ ssi¥tentgudge Advocate General

"~ ( Sentence ordored"hxecuted. GOMO 627. USFET, 19 Dec 1945);
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BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL

with the
European Theater
APO‘887
BOARD OF REVIEW NO. 5 . 97 OCT 1045

CM ETO 17914

URITED STATES 8th ARMORED DIVISION.

Ve

(0-229184), Headquarters Czechoslovakia, 10 July 1945.

)
)
) _ _ ,
Mz jor JAMES C, HARDWICK § T\rial by GCM, convened at Rokycany,
9th Infantry. ) Sentences Dissmissal,

HOLD ING by 4BOARD OF REVIEW NO. &
HILL,JULJAN AND BURNS, Judge Advocate,

P officer .

The record of trial in the case of the XEXXIEE named above has
been examined by the Board of Review and found legally sufficient to sup-
port thexspmumpexfindings of guilty and the sentence, The wrongful and
gratuitous acceptance of money for personal profit frem a l7-yeare
old youth, a displaced person, who had been committed to the care
and custo&y of accused in his eapacity as a Military Government
officer, 1s so clearly repugnant to basie concepts of justice,,
morality and honor as to constitute a plain case of conduet une.
becoming an officer and a gentleman (Cf CM ETO 10361, Shinhami CM

ETO 17169, MacDowells CM 234644, Cavouette 21 BR 97; CM 235011,
Goo $ 21 BR 243), A sentence of dismissal is mandatory upon

eonviction of a vioclation orAArticI; of War 95,
. | ’ — “Judge Advocate
&, SR l]udge Advocate

DUTY)  juige sdvodiit 91 4

A %X

AGPD 2-45/19M/C504ABCD -
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1st Ind.

War Department, Branch Office of The Judge Advocate General with the
European Theater xtxdpeextimex 27 OCT 19 T0: Commanding
General, United States Forces, Europe Theater, (Main), APO
757, U.S.Army : ' '

1. In the case of Msajor JAMES C HARDWICK (0-229184),
Headquarters 9th Infantry, . . .

A%

attention is invited to the foregoing holding by the Board of Review
that the record of trial is legally sufficlent to support the sentence,
which holding i1s hereby approved. Under the provisions of Article of
War 50%—, you now have authority to order exscution of the sentence.

2. then copies of the published order are forwarded to this office,

they should be accompanied by the foregoing holding and this indorsement.
-The file number of the record in this office is CM ETO 17914. For con-
venience of referencs, please place that number in brackets at the end of
the order: (CM ET017914) =

{JJoneral, United States Army, .°
Judge Advocate General. ‘

e — _—

B
. AG ?
y— LISFF siskey

( Sentence ordered executeds GCMO 574, USFET, 19' Nov 1945).

17914
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Branch Office of The Judge Advocate General
with the
- . Buropean Theater
APO 887

BOARD OF REVIEW No. 4
CM ETO 17918

UNITED STATES
ﬁv.

Private Firgt Class JOE F,
SELVERA (38552388), Company
B, 36th Armored Infantry
Reglment

st Nt Wl S s et Nl s s et st S

14 NOV 194§

3RD ARMORED DIVISION

ol

Trisl by GCM, convened at
Wasseralfingen, Germany, 9, 10 .
October 1945. Sentence:.
Dishonorable discharge, total
forfeltures and confinement

at hard labor for life. Eastern
Branch, United Statea Discliplinary
Barracks, Greenhaven, New York.,

HOLDING by BOARD OF REVIEW No. 4 .
DANIELSON, MEYER and ANDERSON, Judge Advocates

1. The record of trial in the case of the soldier
named above has been examined by the Board of Review.

2. Accused was tried upon the following Charge and

Speclfication:

CHARGE I: Violatlon of the 92nd Article of Wer.

Specification: In that Private Firat Class Joe
F., Selvera, Company B, 36th Armored Infantry
Reglment, did, at or near Schrozberg, Germany,
on or about 21 September 1945, for£ibly and
felonlously, agalnat her will, have carnsal
knowledge of Hildergard Rleger, a human being.

He pleaded not gullty and, two-thirds of the members
of the ocourt present at: the time the vote was teken con-
“curring, was found gullty of the Charge and Speclficatlon..

No evlidence of prevlious convlictions was introduced.
Three=-fourths of the members of the court present at the

time the vote was taken concurring, he was sentenced to be

-1l -
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dishonorably dlscharged the service, to forfelt all pay and
allowances due or to become due, &nd to be confined at hard
labor, at such place as the reviewling authority may direct,
for the term of his natural life. The reviewing authcrit
epproved the sentence, designated the Eastern Branch, :
United States Disciplinary Barracks, Greenhaven, New York,
a3 the place of confinement, and forwarded the_ record of
triel for action pursuant to Article of War 50%.:

. .

3.  The evidence for the prosecutlon may be summarlzed
brilefly as follows: : : .

On the evening of 21 September 1945 at about 2115 hours,
Hildergard Rieger and her father, Karl Rleger, were return-’
ing to their home in Schrozberg, Germany, from the village of
Konbron (R6). As they approached Schrozberg, they were
approached by an Amerlcan soldler who drew his pistol, loaded
1t and addressed Karl Rleger In a rough voice, telling him to
g0 back" (R7). Rileger obeyed and proceeded to hls home
without his daughter who was weeping (R7,8). The American
soldier took her with him (R8). Rieger was unable to
ldentify the accused as the soldler who accosted them because
the night was dark and he saw him for only a moment (R6-9).
He next saw his daughter at their home that evening. et approx-
%magely 2230 hours, and observed that her garments were dirty

R8). ' .

Marie Rleger, Hilﬁergard'a mother, saw her husband re-
-furn alone on the evenlng in questlion at about 2130 hours,
but 3id not see her daughter untill shortly after 2300 hours
(R10,14). At that time she observed her near a railroad
intersection between Xonbron and Schrozberg and observed i
that she was crylng.and trembling, -that her garments and hair
were dirty and that there was blood on her clothes, and that
her underpants were missing (R10,11), Hildergard domplained
that she had been struck and raped (R1l). :

. On the following day, 22 September 1945, Hildergard weas
examined by a German physicien whose findings disclosed an
undeveloped glrl of thirteen years of age whose sex organs
were bloody and whose hymen showed evidence of violation..
There alsoc was blood on the inside of her legs. Ko vestiges
of lnseminatlon could be traced. He was of the opinion that
she had been a virgin and that penetration of the vagina had
taken place, but admitted that the condition he found might
have been .created by manual manipulation. He found no
brulses on her body (R23-25). ‘

-~ Hildergard Rleger testlfled that after she and her
father were accosted by the American soldler whom she positively
i1dentifled as accused, he took her alone into a turnip fleld
and ordered her to lle down. She was crying and accused
told her to "shut up" or he would shoot her. She refused to
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lie down and he threw her on the ground. She resiated his
efforts to remove her pants by striking him and by pulling
them up, but he succeeded and then trled to force her legs
apart. She tried to hold them together but after some
effort he succeeded in forcing them apart. He then un-
buttoned hia pants and penetrated her sexually. She there-
after noticed blood on her clothes.(R15-23).

When questioned by hls acting company commander shortly
after %; alleged offense was commltted, accused admitted
having/Intercourse with her, but his oral extra-judicial
statement admitted no other elemerts of the offenge-(R25-28),

4. The evidence for. the defense may be summarized
briefly as follows' :

Accused, after his righta ea a witness were explained
to him, elected to remain silent (R35-36) .

A member of accused's organization, Captain Bohme, lkmew
~ accused since May 1945 and stated that his character had
been excellent and that he was the kind of man he would llke
-to have 1n his company (R29).

An enlisted man of accused's organization stated that
he knew from personal observation that Hlldergard Rieger,
prior to the time In question, would voluntarily indulge iIn
sexual Intercourse with soldlers for a bar of chocolate, and
that he knew she had voluntarily engaged in sexual 1nter-
course (R31- 35)

5. The prosecution's evidence that Hlldergard Rie@er
wag raped by accused at the time and place alleged 1s un-
contradicted. The evide of the acts comprlsing the actual
rape consists entirely oﬂﬁ éstimony of the victim, but 1t 1s
strongly corrocborated by evidence with reference to the facts
and circumstances lmmedlately prior to and after its occurrence,
by the expert testlimony of the physiclan who examined her the’
following day, and by accused's admlasion of sexual contact
with her. When vlewed in light of its factual context, as
eatabllshed by the corroborating evidence, the testimony of
the victim presents a plausible and conslstent story, em-
bracing all elements of the offense, and the court was clearly
Justified in giving 1t credence and iIn reaching its findings
of gu*lty (Ch ETQ 11230, Valenzuela) ;

. The evidence offered by the defense tended only to
establish the prior good character of* accused, and the prior
‘b&ad character of the victim. Although such eviience mizht
support Inferences that accused was not lnclined to cormut
the offense, and that the victim was disposed to consent,
inferences of that character lle within the fact- flndlng

province of the court; and when, as here, the findings of
gullty are abundantly suppor*ed by substintial competent
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evidence, the findings of the court are not subject to.
re-examination by the Board of Review (CM ETO 4386 Green
et al)

Accused's admlsslon of sexual intercourse with the e
victim et the time In ,uestion ls not shown to have been
made after his rights under Article of War 24 were ex-.
plained to him; but, as his statement did nob-amount to
a confession, 1ts reception was proper. This 13 In keeping
with the rule that an extra-judicial statement which deoes
not accept wltimate legal gullt of a crime is admissable o
without proof of 1ts voluntary nature (CM ETO 2535 Utermoehlen).

6. The charge sheet shows that accused 13 19 years of -
age and was inducted 14 November 1944 at Houston, Texas. He
had no prior service.

7. The court was legally constituted and had jurisdiction
of the person and offense, No errors Injurlously effectling
the substantial rights of accused were committed during the
trial. - The Board of Review 18 of the opinion that the record
of trial is legally sufficlent to support the findings of
guilty and the sentence.

_MQ %1-" "ﬁw Judge Advooote

Judge Advocate

ON Judge Advocate
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Branch Office of Ihe Julge Advocate Cenersl
with the

Eurcpean Theater
AYC 887

BOALD OF REVIEW LG, 3

Cli ETO 17922

UG ITED

Frivate 1L,C. CCLAT (38510122),
51733 uartermaster Service

Company

Ve

STATHRS

5 NOV 1945

PIFIEEUTH USITED SIATES ARLY

Triel by CCLY, convened at Bad euenanr,
Germany, 30 June 1945, Sentences
Dishonorable discharge, total forfeitures
and confinenent at hard labor for life,
U.5. Fenitentiary, Lewisburg, '
Pemisvlvania.

HOIDING by BCAw COF IEVIEJ 10,3

SIEBFER, SIBLL AN and DEJEY; Judge Advocates

1. The record of trial in the case of the soldier nemed above has been
exemined by the Board of Review and the Board submits this, its holdinz, to
the Asaistant Judie Advocate General in charge of the Branch Office of the
Judze Advocete Ceneral with the European Theater.

2. Accuse? was tried upon the following charges end srecifieations:

CLACE Tt

Violation of the 92nd Article of ilar.

Specification: In that Private #.C, Cowan, 31733 Qua:r’temaster

Service Company did at Altefeld; Cermany, on or about 29 -

Anril 1945 with malice aforethought, willfully, deliberately,
feloniously, unlawfully, .and with premeditation kill cne Private
Willie J. Worthy, 3877th Quartermaster Gas Supply Company, e
humen being by shooting him with a carbins. :

CHARGE IIs Violation of the 93rd Article of Wer.

Specification 1:In that * * * did at Altefeld, Cermany on or

about 29 April 1945 with intent to commit a felony, viz.
murder cormit an assadlt upon Private First Class Alfred
Carter, 3173rd Quartermaster Service Company, by willfully
and felonicusly shooting the said Private First Class
Alfred Certer in the cheek and shoulder with a carbine.

-1 -
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Specification .22 (olle prosequi by 1rectldn of convenlnb
authorlty) '
Ee pleaded not guilty and, all of the members of the court present.at tHe
time the vote was teken concurring, was found guilty of both charges axd &3
treir specifications. Evidence was introduced of three previous o%élﬁ rons
special court-martial for cormitting en assault upon a mon-cormissioned-
~ officer by striking him on'the head with a dangerous weapon, to wit, a -
carblqe, in violation of Article of War 93, one by summary court for the
wrongful disposal of government property in violation.of Arficle of War 83,
and one by summery court for breaking restriction in violation of Article of -
- War .96, All of the members of the court present et the time the vote was
.taken concurring, he was sentenced to be shot to death by musketry.  The
reviewing authority, the Commending General, Fifteenth United States Army,
approved the sentence and forwarded the record of trial for action under
Article of War 48.  The confirming authority, the Commanding Gensral,
United States Forces, Burcopean Theater, confirmed the sentence, but, owing to
special circumstances in this case, commted it to dishonoreble discharge
from the service, forfeiture of all pay ard allowances due or to become due and
confinement at hard labor for the term of his natural life, designated the
. U.S. Penitentiary; Lewisburg, Pennsylvania, as the place of conflnement, end
forwarded the record of trlal for action pursuant to Article of War 502.

- 3. Several colored spldiers were standing around a bonfire at the side
of a road in Altefeld, Germany, sometime after OB00 hours 29 April 1945
(r8-7, 13,20,33). Pnivate First Cless Alfred Certer end accused, both of
. 31733 Quartermaster Service Company, approached end joined the group (R12- 13).

An automobile was parked nearby with several persons around it among whom was

Private Willie Worthy (the deceamsed) (RE€-11, 49). Accused who was carrying

a carbine, fired ‘the weapon into’ the ground (R7 13,20). ' Carter told him
he should not fire his rifle, insisted that he give it up and obtained
- possession of it. He then removed the magazine which he noted was apparently
", full of emmunition end returned it to accused (R13-14). Accused'd wndition
"as to sobriety at the time was variously described by witnesses as "It looked

like he wes drinking," he was "Telking loud too, meking a lot of noise" (r10)

"he wasn't drunk, he was pretty high" (Rl?) he was"actlng normally" and

"wasn't staggering or anything" (R18-19). ™ One witness testified he %as

staggering™ and talked "k:nd of loug" (RSZ) . :

Aftér Carter had retalned the carbine for a few minutes accused
came to him and asked several times for its return, claiming that. he was
‘zoing back to the billets (R14-15, 21-22). Carter gave him the weapon
and accused went to the bonfire where he remarked, "I'm going to show them
- who is the bajdest around here" (R8) as he-inserted the magazine in the gun

and holding it between his shoulder and hip, fired ten to fourteen shots
teviards the automobile eround which the several persons were standing, thus
_ emptying the entire magazine by rapid end continuous fire (R8-9, 15, 32-34, 37).
One bullet struck Carter, penetrating his jew, while enother "vlazed" his
shaoulder (R6-7,15,17,49). After he finished shooting, accused ran across a
"fleld into a nearby woods (R9,23). Mo one else hed been firing at this time
R33) ‘ - ‘ :

-2 -
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Upon being hit, Carter jumped or fell into a ditch where, as soon. as the -
sheoting stopped, he found the bedy of Privete .iillie ‘orthy who had been
killed by a "gunshot wound, perforating lun<, left and aorta" (R15,23,38,
50-51; Pros. 3xzs., C.D. and E). , Y

. Later at 1935 hours on the sams day accused was found undressed in his
bed, under which was a carbine vhich hed been fired (R43, 45). Although he
eppetred sober he was pleced in arrest for drunlkeness because "psychologieally
" it was the best thing to do" (R47). :

Accused said on the dey following the shooting to a scldier guarding him,

"Boy, I sure broke up the meeting the boys were having around the car® (R31).
4,For the defense, it was shown by the report of a board of officars

aprvointed to exenmine inbo the mental condition of accused that his intellicencs
is low mith a mental level of nine years, that he has been drinking heavily to
moderately for five years but at the time of the allepe? offdnse he was free
from mental defect and able concerning the acts charged to distin-uish richt
from wrong end to adhere to the right. He to0la the board that he decided +to
have some fun by scaring the women and he shot at the tlres of the eutcmobile
‘w1th no idea of hitting enyone: (R51-u2 Def. Bx. A).

5.Af%er his rights were explained, accused elected to remain silent (REp-! 3).

6.The evidence discloses the unprovolled, willful killing of cne soldier and
the wounding of another as a result of accused's act in deliberately reinting
a carbine at a group of people end firing several shots in rapid succession ab
them. There is nobthing in the record to indicate that accused was not sane or
that he was not responsible for his acts.. Although he had been Arirkinc at
the tine, the evidence showed thet he-was not drunk.

The shooting by gocused followed the pattern of conduct noted in I TTC
438, Smith, Cil 0 1901, Iiirenda, Cii 570 422, Green, Cii ZTC 7815, Gubtierren,
Cil ETC 6159 Lewis in which a sudden and unexpected shooting without any
reasonable motive is the cause of the death of +he victin, In accoriance
with these decisions and authorities therein cited, tae ccurt's findincs of
guilty of Charge I an? Specification are fully warranted. There was als
substantiasl evidence to support the ccurt's findings of guilty under Cnar% 11

end Specification (Cif 370 2899, Reeves).

7.The charge 'sheet shows +that accussd is 22 years ten months of ase ond was
indueted 1 July 1¢43 at Camp J.T. Robinson, Arkansas. Xe had no »ricr service.

- BaThe court was legally constituted zn” had 3url°dlctlon of the person and
offenses. lio errors injuriously affectiny the substantiel rights of accused
were committed during the trial.. The ZJoarcd of Review is of the opinion ‘thab
the record of trizl is legally sufficient to support the findinss of suilt: and
the sentence.as cormuted.

9.The penalty for :urder is death or life imprisonment as the cotrt-nartial
may ‘direct (AW 92). Confinement in a penitemtisry ic suthorized upon con
v1ct10n of murder by Artiele 42 gng oectlons 275 end 530, Federal Criminal

-3 -
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Code (18 USCA 454,567) end of assault with intent to cormit murder by
Article of War 42 and section 276, Federal Criminal Cole (18 USCA 455),
The 'designation of the United States Penitentiary, lewisburg, Pennsylvania,

as the place of confmement 1s proper (Cir. 229, .D 8 June, 1944, sec, II,
‘parse 1b (4), Sb) . .

(ON LEAVE) 3 Judge Advocate

%’MP ' ~ Judge Advocate

‘ é@//d/ @ (/ / :Iudge Advocate
S
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1st Ind. '
Yiar Deparmen’, Sraach Cflice of xﬂe dudge Advocate Cenercl wi %he e,
Buropesn Theater. 14 NO v 1945 102 uon_xmandi g Ceneral, ©
Unite? States Forces, DurCpean iheater (ilain) AFC, 781, U,S. Army. -5§
O
°. . M
1. ‘In the case of Crivate 1l.Ce COWAY (38510122), of 31734 g
Quartermaster Service Company, attention is invited to the foregocing Ei

holding by the Board of Review 'hat the record of trial is legally sufiic-s
ient to support the findings of suilty and the sentence, as cormmuted,
which holdins is hereby approvek * Under the rrcvisions of Article of
War 503, you now have authority to order executicn of the sentence.

‘0 °W

2. Yhen copies of the published order are forwarded ‘o this
office, they should be accompanied by the foresoing holding and this
indorsement. The file number of the record in this oifice is ClI ZTC
17922. For convenisnce of reIerence, please place that number in
brackets at the end of the order: (cu ETO 17922)

e e - $.C. JIEIL,
S ' Brigadier General, unites States Arny
R Assistant Judze Advocate General

( sentence as commted ordered executed, GCMO 596, USFET , 26 Nov 1945).
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Branch Office of The Jud:e Advocabte General
with the
Buropean Theater
APO 887
. v . ’
BOARD OF REVIEW 0. 1 1 0 NoV 1945

C1I ETO 18008

iUFITED STATES

-

9TH INFANTRY DIVISION
Ve Trial by GClI, convened at -
Ingelstedt, Germany, 29 August
1945, Sentences: Dishonorable
discharge, total forfeitures
and confinement at hard labor
for life. United Stetes
Penitentiary, Lewisburg,
Pennsylvania,

Private WORI'AN L. LINDSEY
(35398844), Company A, 15th
Engineer Battalion

Nt N S N e S s S S

HOIDING by BCARD OF REVIEW WO, 1
. STEVE.S, CARROLL and O'HARA, Judge Advocates

\ . " ‘ ) , ! i [

1, The record of triel in the case of the soldler ramed above has. been
_examined by the Board of ReV1ew. :
. M q 5 N

26 Accused was tried upon the . following Charge and Sp901flcation:-

CHARGE : Viplation,of the 92nd Article of War.

Specification: 1In that Private Normen L. Lindsey, Company A, ..
15th Engineer Battalion, did at Hepberg, Germany, on or
‘about August 12, 1945, forcibly and feloniously, against her
will, have carnal knowleﬂge of Anna Poeschl, a female chilg
below the age of sizteen years.

‘He pleaded not guilty and, two-thirds of the members of the court present at.
the time the vote was taken concurring, was found guilty of the Charge and -
Specification. . Evidence was introduced of two previous convictions, one -
by special court-mertial for absence without 1eave for an unspecified: length
of time, disrespect to en officer, striking a non-commissioned officer and
failure to qbey'aﬁ order in violation of Articles. of War 61,63,65 and 96, and
one by summary court for ebsence without leave for two ddys in violation of -
Article -of War 61, Three-fourths'of the members of the court: present at the
“time the wote was taken concurring, he was sentenced to be dishonorably
discharged the gervice, to forfeit all pay end sllowances due or to become due,
and to be confined at hard labor, at such place as the reviewins authority may
direct, for the term of his natural 1life, . The reviewing euthority, approved,

" the sentence, designated the United States Penitentiary, Lewisburg, Pennsylvenia,

'RESE*%UETED e y18008 y
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as the place of conf%nement, and forwarded the record of trial for action pur“uant
to Article of Viar 50

Se Prosectution evidence: After voir dire examinabtion which elicitec the
(l2-year-old (R24)) prosscutrix' epprecistion of the importance of telling the
truth (R18-19), she testified substentially thet, on the efterncon of 12 -August
1945, che went to a military cemp "to get laundry" (R19). In one of the tents
accused gave her chocolate in return for which he requestes sexual intercourse,
to which she did not agree. Ile lowered his trousers (R20,23), directed the
girl to sit on the bed, lay upon her, &1? .placed his finger in her vagina causing
her pain (R21). She did nct know what he was going to do and did not push him
awsy (R23) or do anything (R21). e thereupon removed his finger and placed his
penis under her rants and in her vagina, azain causing her pain (R21 -22,24).

She screemed anl was able to evade his attempt to penetrate her again by getting
BviaY o She cried and, on inquiry by another soliier, complainerd that a soldief
tried to have intercourse with her (R22). She identified accused as the alprit
at the office of tae "Commaending Officer" and thereafter, was examined by a
doctor (R22-23).

Zer account was corroborated by the testimony of scldiers of accusedts
company thet the girl ran out of accused's tent crying (R12) and frightened,
held her hands between her legs (R5), and complaine? that an American soldier
had intercourse with her (R5—6,8)§ that accused was thereafter seen buttoning
his fly (Plo 14, 16) end that he remarked that he just had intercourse with a
l4-year-old girl (R11l) end "Does enybody went to do anything about it?" (R16).
An officer of accused 's battalion testified that the girl was excited, her
hands shaking and her eyes red (R7). A medical officer who examine? her the
same day confirmed her excited. condition end testified that the hymen of the
irmrature girl wes torn and thers were fresh blood stains all over her thighs
end ebiomen, 2 condition ceuse? by a blunt instrument applied with force (r18).
. . ~

After being warned as to his rights on the same day, accused stated he
had -nothing te do with the mirl except to meke arranrements for laundry, angd,
vhen. accused by the girl, repeated his denial of guilt (R8). On 16 Aurust,
after again being warned of his rights, he made a voluntery sworn statement to
the effect that he had been drinking since 0800 hours on 12 August. He asked
the girl if she had a big sister, end she replied she could take her place and
sat at the foot of the bed. The next thing he remembered was that she was
. lying on the bed and he believerd he had his finger in her ve*lna. After that
he rememberes rothing until she ran out of the ‘tent (R25- 26 s Prose. Bx. 1)
There was testimony that eccused had been drinking and was’ be111“erent (r9,13)
but was not drunk (R9) and did not behave unusually (RSS)

4, The defense introduce? testinonj thet accused drank a ‘considerable
anount of intoxicants on the morning of 12 August 1945,was staggering ebout
noon (R27-28) and that in the aftcrnoon he was drunk, that is, could not
hendle himself or know yhat he was doing (R29-30). After his rights were
exolalned to him, accused electe? to remain silent (R32).

Se The clear testlmony of the 12-yesr=-old prosecutrix, amply corrobcrated

- 2 -
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by accused's admls°1onsand other ev1dence as acove ﬂomonstrated, leaves no
doubt of his guilt of forcible caknal knowledgs of her ageinst her will

and without her consent. De'spite her  initial lack of resistance, her age,
immaturity, screams, flight, complaints and condition, adequately attest her
lack of consent. In the opinion of the Board of Review, the findings of
guilty of rape are supported by substantial and convincing evidence (Cn 4;0
16971, Brlnlex, and cases therein cited).

6. The charge sheet shows that accused 1s 23 years eight months of age
and was inducted 7 October 1942 at Akron, Chio, to serve for the duration of
ths war plus six months, He Yiad no prior sesrvice.

; 7. The court was legally constituted and had jurisdiction of the person
and offense. o errors injuriously affecting the substantial rights of
accused were comuitted during the trial,  The Board of Review is of the
opinion that the record of trial is legally sufficient to uupport the findings
of guilty and the sentence.

8. The penalty for rape is death or life imprisomment as the court-martisl
‘may direct (AW 92). Confinement in a penitentisry is authorized upon con-~
viction of rape by Article of war 42 and sections 278 and 330, Federal Criminal
" Code (18 USEA 457, 567). The designation of the United States Penitentiary,.
Lewisburg,s Pennsylvania, as the place of conflnempnt is proper (Clr.229 Wp,
8 June 1944, sec,II, pars. lb (4§ 3b)

(DETACHED SERVICE) Judge Advocate

T

%5_4_-_4/?014,___ Judge Advocgte

-.5.."'
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Branch Office of The Judge Advocate General
with the
Buropean Theater
APO 887

BOARDOF REVIEW XO, 1 : 8 NOY 1945
CM ETO 18026 '

'UNITED STATES XXIII CORPS

- " Ve ) Trial by GCM, convened at Bad Wildungen,
: ) Germany, 8 October 1945, Sentence: Dis-
Technician Fourth Grade
LESLIE H. PRITCHARD §
(32621327), 578th Field )
Artillery Battalion )

honorable discharge, total forfeitures and
eonfinement at hard labor for 10 years.
Federal Beformatory, Chillicothe, Ohio.

HOLDING by BOARD OF XEVIEY NO. 1 -
STEVEN3, CARRCLL and O'HARA, Judge Advocatea

1, The record of trial in the case of the soldier named above has
‘been examined by the Board of Review and found legally sufficient to support
the sentence (CM ETO 14632, Lang).

"7 24 Accused was charged with and convicted of forgery of fivs Authori-
zations for Allotment of Pay (Class E), on WD, AGO Form No, 29, all dated

1 Septesber 1944 (genuine form authorized by Army Regulations 35~5520), '
was established that he forged the signatures of a different allotter and

the sams personnel adjutant on each form, There was no proof that any of

the five purported named and described aliotters were actual persons, but

the personnel adjutant, who had the exact names used on each of the forms, I
testified at the trial and stated that the five signatures of his name were
not made by.diim orby his authority., The five forms were actually received
through the mail at the Office of Dependency Benefitis, 19 September 194ks

Forgery is the false making or materially altering, with intent Al
to defraud, of any writing which, if genuine, apparently be of logal ;
efficaey, or the foundation of a lcgal 1isbility (CM ETO 14632, Lang, and
authorities therein cited), That accused falsely made in thoir entirety the
five authorizations was established, and it may clearly be inferred that he N
did so with intent to defraud the United States Government into paying out |
the amounts purportedly allotted, BEven though the forgery was discovered
before reliancs thereon, the erime was eommitted (CM X1D 14632, Lang, and :
authorities thersin eitod). The anthorizations, which are in the nature of |
powers of attorney (seec, VI, par 32, AR 35-5520 30 September 1944) falsely IR
purport to be what they are not and are the -ubject matter of forgery . . .
(CM ETO 14632, Lang; 37 CJS, sec, 36, ps56)s The only question is whether
they "might operate to the prejudice of another® as’alleged, Where the

Ca. 18026
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false document is zbsolutely and palpably void on its face, it camnot
be the subject of forgery, but where it is apparently valid on its face
and susceptible of use to defraud as intendsd, it is not necessary to
conviction that.the forged document be sufficient in itself, without
extrinsic evidence or acts, to accomplish the forger's purpose; it is
enough that it may, under some contingency aid in bringing about that
result (Neff v. United States (CaCohs Bth, 1908), 165 F. 273, 280), It ,
is thus immaterial to the legality of a forgery conviction that the
forged name is that of a person under legal disability or dead (37 CeJeSs,
sece 18 (£), pe 46). " ' .

- nIt is enough if the forged instrument be
.apparently sufficient to support a legal
claim and thus to effect & fraud., It is
well settled that the signing of a fictitious
name, with fraudulent intent, is as much a
forgery as if the niue used was that of an
existing person., The public mischief, i.e.,
the legal tendency to defraud, is equally
great in either event, Neither is it material
that no person suffered loss by reason of
appellantts act, % # ¥ It is sufficient if there
is an intent to defrzud someone by meking or
altering a writing which act might prejudice
anothert (Lilton v, United States (apps DeCe 1940)
110 Fe (2nd) 556, 560-561)e .

It is not necessary that the instrument shall

‘have actual legal efficacy, but it is sufficient
that, if genuine, it might apparently have such
efficacy, or serve as the foundation of a legal
Alcbility, and if it be teken as legal proof

it would have such apparent efficacys, True it is
there can be no forgery if the paper is invalid
onits face, for it can then have no tendency to
effect & frauds If its invalidity, however, is

to be made out by extrinsic facts, it may be legully
capable of effecting a fraud" (Read ve United States
(appe DeCs 1924)299 F. 918, 921, cert, denied 267
UsSe 596, 69 L. Lds 805 (1925), quoting from State

vs Johnson, 26 Iowa 4LO7,417,96 am.,Dec,158),

In the instant cese, the authorizations were apparently perfectly valid

on their face, Their invalidity depended upon the extrinsic facts thal no
guch persons as indicated had signed them or authorized their signutures
with their nemes, The documents were thus capable of effecting a fraud,
It is conceiveble that the United States Government, through the oversight
and error of one or more of its employeés in the Office of Dependency
Benefits or elsewhere, might huve paid out money to the purported allottee
banks named in the purported authorizations. This contingency and possibility,

-2 15928
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-though perhaps remote, 1s enough,under the foregoing authorities,

to support the conviction of forgery, It is @lso conceivable that
the personnel edjutant whose name was forged on each form might be
subjected to prosecution or assessment or embarrassment, particularly
in view of his responsibility for the tcorrectness and completeness
of allottment forms" (sec. V, pare29 (1), 4R 355520, supra)e

Accused!s act clearly possessed tthe legal tendency to defraudn,
In the opinion of .the Beard of Review he was guilty of forgery, as allegeds
It is well established that pecuriary loss to the Govermment need not -
necessarily be involved in the forger's intent fo defraud it,

_RIt is enough :.f the acts charged * % %*
.tend to impair or impede a governmental . '+
_ function® (Head v. Hunter V’a.rden (CaCodie—
10th J).%l;), 11 F, Z 5 2414,9, h5 , end cases therein
_cited)s .

See also Johnson ve Warden (CeC.de 9th, 19&3), 134 F, (2nd) 166 »167, .
cert. denled 315 UsSe 703,87 Le Bde 1714 (1943), United States ve Mullin
(D.C: EoDs llos 1943), 51 F. SQPPO 785, 787,

. The nececsity of the ubove discussion would have been avoided
had accused been cherged under article of War 96 with a violation of
- gection 29, Federal Criminal Code (18 USCa ‘73), which denounces the false
making of any writing for the purpose of obtaining money from the United
States and related offenses. He clearly violated this statute,

: 3s Confinement in- &.penitentlary is authorized upon conviction of
forgery by article of iar 42 and Section 22-1401 (6: 86) , District of

* Columbia Code, The designction of the Federal Reformatory, Chillicothe,
Ohio, as'the place of confinement, is proper (Cire229, WD, 8 June 194k,
secs. II, pars 3_) as amended by C:.r. 25, WD, 22 Jamuery 1955),

.. ; &‘«W { mp Q Ju.dge~ advocate

Lﬁmcm &PVICL) : Judge advocate

‘ ' % (: m“'—"‘"" Judge advocate

180928
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BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL

with the
European Theater oPCQPERAAXENK
PO €87
BOARD OF REVIEW NO.. L % nAR
CM ETO 18038
UNITED STATES ,
v ) OISE INTERMEDIATE SECTION, THEATER
: ) SERVICE FORCES, EUROPEAN THEATER
Private(First Class JASPER g Trial by GOM, cohvened at Dijon France.
FIEIDS (335L38L2), and Private rial by » convene s ’
LANSTON QAE-L (3&35.96611) , both ) L September 1945, Sentence as to each
of L334th Quartermaster Service ) accused: Dishonorable discharge, total
Company ) forfeitures and confinement at hard labor
i ) as to FIEIDS, for seven years, and as to
) WALL,12 years. Flaces of confinement:
) FIEIDS, Federal Reformatory, Chillicothe,
) Ohio; WALL United States Peniteqtla.ry,
) Lewisburg, Pennsylvama.

HOLDING by BOARD OF REVIEW NO. L
DANIEISON, MEYER and ANDERSON, Judge Advocates

l. The record of trial in the case of the soldiersnamed above has
been examined by the Board of Review and found legally sufficient to sup-
port the sentences.

2. Confinement in a penitentiary is authorized upon conviction of
robbery by Article of War 42 and section 28l, Federal Criminal Code (18 USCA
463). The designation of the Federal Reformatory, Chillicothe, Ohio, as
the place of confinement of accused Fields (Cir.229, WD, 8 June 19LL, sec.II,
pare3a, as amended by Cire25, WD, 22 Jan.l9L5), and of the United States
Penitentiary, Lewisburg, Pennsylvania, as the place of confinement of
accused Wall (Cir.229, WD, 8 June 19Ul, sec.II, pars.lb(L), 3b) is proper.

'l‘mzu {A .\‘j;mu»u:/rm Judge Advocate

. (DETACHED SLEVICL Judge Advocate
_ A J/" ,,"') P
AGPD 2-45/19M/CHO4ABCD (e y‘l e »“*ijudge 4dvocete
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Branch Office of The Judge Advocate General.
with the
European Theater
‘ APO 887
. BOARD OF REVIEW NO.,2 : 23 NOV 1945

CM ETO 18047 _ v . ,

UNITED STATES 3RD INFANTRY DIVISION

. \
i . Ve

Privates LUCIQUS C.N.
JCITTEON (24541383)

THGLAS HENDERSON (§4067991)

and IRA J. SNITH (32631540)

all of Battery “B", 578th

Field Artillery Ba%talion

Trial by GCM, convened at Bad
Wildungen, Germany, 10 August
1945, Sen%ence as %o each accused:
Dishonoratle discharge, total
forfeitures and confinement at
hard labor for life. United States
Penitentiary, Lewisburgy Pennsyl-
vania,

HOLDING by BOARD OF REVIEW NO, 2
HEPBURN, EALL and COLLINS, Judge Advocates,

!

T, The record of trial in the case of the soldiers named
above has been examined by the Board of Review.,

2 Accused were jointly tried upon the following Charge
and specifications: } o

CHARGE: Violation of the 92nd Article of War,

Specification 1: 1In that Private Lucious C.N. Johnson,
Private Ira J. Smith, and Private Thomas Henderson,
all of Battery "B", ﬁive Hundred and Seventy Eighth
Field Artillery Battalion, acting Jointly and in
pursuance of a common intent, did, at Limbach, Germany,
on or about 30 March 1945, forcibly and feloniously
against her will have carnal knowledge of Fraulein
. Alma Schaus, . .

Specification 23 In that * % * gcting Jointly and in
' pursuvance of & common intent, did, at Limbach,Germany,
on or about '30 March 1945, forcibly and feloniously ;-
. against her will, have carnal knowledge of Fraulein
Lisel Schaus.

-1a i o \%0h1
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Each accused pleaded not guilty and, all of the members

ofthe court present at the time the vote was taken concurring,
was found guilty of the Charge and specifications, No

evidence of previcus convictions was introduced. Three-fourths
of the members of the court present at the time thewte was

taken concurring, each accused was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due

or to become due, and to be confined at hard labor, at such place
as the rev;ewing authority may direct for the term of his natural
life, The revlewing aithority approved the sentence, designated
the United States Penitentiary, Lewisburg, Pennsylvanla, as the
place of confinement, and forwarded the record of trial for action
pursuant to Article of War 50%,

3. The evidence clearly shows that at about 2000 hours on
30 March 1945 three coloured American scldiers entered the residence
of the Schaus family in Limbach, Germany (R37,38). Brandishing
pistols at all times, and alternately taking %urns guarding Herr
and Frau Schaus, all three of the soldiers forcibly had sexual
intercougqe with their two daughters, Alma and Lisel Schaus (r38,
39,42,43),

Separate pre-trial statements made by each accused to
agents of the Criminal Investigation Division were introduced in
evidence (R35, Pros.Exs.A,B,C), Each accused admits that on the
date in question the three entered a house in Limbach, Germany and
had intercourse with two young girls domiciled therein. All admit
having their guns 1n their hands either during the act of Inter-
course or immedilately preceding 1t and accused Smith and Johnscn
admit guarding the girls'parents while the other two engaged in
the sexual act with the Schaus girls,

4, Accused Smith after his rights as a witness were fully
explained to him (R44,45), was sworn and testified as follows:

He had his pistol in his hand while he was with the
girls' parents (R46)., When he was out in the yard with the other .
two accused they talked about "seeing if we could go with the girls.
We all agreed on 1t, and said we would try it"(R47), The girls
d1d not protest going outside, although "The large girl seemed to ,
be a bit frightened' reluctent to go out, seemed as if she would
cry, but she didn't" (R48), He remained behind and "watched" the
parents and then "one of the fellows called"to him to come out.
He found one of the other accused having intercourse with the
shorter girl so he backed the taller one up against a fence and
unsucessfully attempted to have intercourse with her, She did not
resist or protest in any way, He then "motionéd" for her to lie
down, which she 414, but again he was unsuccessful in his attempt
at intercourse (R48 49), They then entered a room of the house,
other than the one where the girls' parents were, where he had
intercourse with the smaller girl, who cooperated in the att,

gok]
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A half hour later they all returned to tbeiz battery arer
(R50,51), On cross-examination, he testified that the

German girls, Alma and Lisel Schaus, who testified es_.er

in the trial (R37,41) were-'the girls he referred tr

testified he had intercourse with one girl and =..empted to
do so with the othery He further stated that he saw accused
- Johnson and Henderson either have intercourse with or attempt
to have intercourse with these same two girls (R51,52),

. Accused Johnson after his.rights as a witness were fully
explained to him (R44,55), was sworn and testified as follows:

. On the evening in question, together, with accused Smith
and Henderson, he "went in where these two girls and the parents
were", They all went outside and discussed the matter of having

intercourse with these girls, He called the larger girl and
Henderson the smaller one, The girls "acted like they were
frightened" but came cutside. Henderson had intercourse with

the smaller girl and when he was finished, he (Johnscr] also

had sexual relations with her, After he finlshed, Henderson

and Smith tcok the girls Inside the house and he remained outside
for about 15 minutes, He then entered the house where he again
had. intercourse witli the smaller girl, attempted to do so with

the larger girl but was unsuccessful. He then got hils helmet

‘and they returned to the battery area. On cross-examination

he testified that when they took the girls outside the "larger
girl acted like she was frightened but she didn't resist", He
further stated that he had his gun in his hand when he had intercou-
rse with the girl out in the yard and Henderson had his gun in his
hand as they left tke room to go out51de (R55 58).

Accused Henderson after his rifghts as a witness Were fully
explained to him (R44 4 ), elected to remaln silent and no evidence
was 1ntroduced in his benalf.

For a more detailed statement of the facts, reference is made
to paragraph 3 of the review of the Staff Judge Advocate of the
reviewlng authority, which the Board of Review adopts herein,

5. Rape 1s the dnlawful carnal xnowledge of a woman by force
and without her consent, Any penetration however slight, of the
female's genitals is sufficient (cie 1928 nar,148 b, p.165). The
uncontradicted evidence of the prosecution and the woluntary ad-
missions of each accused in his pre-trial statement, together with
the sworn testimony of Smith and Johnson clearly es%ablish the
carnal knowledge of Alma and Lisel Schaus by each accused at the
time and.- place alleged in the specifications,

While neither of the victims could identify any of the accused and

their pre-trial statements do not refer to the girls by name, accused
Smith in his sworn testimony positively identified these girls as

-3- 1904
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che persons with whom he and ‘the other two accused had intercourse,
Inasmuch as both Johnson and Henderson in their pre-trial statements
‘admit being with accused Smith on the evening and at the time and place

in question, the couvrt was amply Justified In concluding that Alma and
Lisel Schaus were the persons with whom they admit they had sexual rel- ‘
ations. The victims of the offenses testified that the sexual relations
were witholt the consent of either. It clearly appears that sufficient
force was used to effect a penetration in each incident. If a woman i
fails to take such measures to frustrate the execution of a man's design::
as she 1s able to, and are called for by the circumstances, the inference
may be drawn that she did in fact consent, However, 1f the woman's .
failure to resist is induced by fear of death or great bodily harm, it

1s not necessary tp prove resistance ( CM ETO 13897, Cuffee; CM ETC 10742,
Byrd)., Whether the girls willingly consented to the acts as rather lamely
contended by accused Smith and Johnson in their sworn testimony, or whether
they were overpowered by accused and their lives and the lives of thelr
parents threatened with pistols as related by the victims, presented an
issue of fact for the exclusive determination of the cour%.and inasmuch -
as there 1s competent substantlal evidence to support its finding as to
both specifications, they will not be disturbed upon appellate review

(CM ETO 10715, Govnes; CH ETO 16662, Austin), ' e

6. - The charge sheet shows accused Johnson is 22 years eight months -
of age and was 1nducted 26 January 1943; accused Henderson is’'25 years
two months of age and was inducted 17 February 19423 accused Smith is .
22 years séven months of age and was inducted 7 November 1942, (No places
of induction indicated)., No priof service 1s shown for any accused,

7. The court was legally constituted and had jurisdiction of the
persons and offenses. No errors injuriously.affecting the substantial .
rights of any accused were committed during the trial., The Board of Réview
1s of the opinion that the record of trial 1s legally sufficient to support
the findings of guilty and the sentences, ‘ >

. 8. The penalty for rape is dedth or life imprisonment as the court-
.martial may direct (AW 92). Ccnfinement in a penitentiary is authorized
upon conviction of rape by Article of War 42 and sections 278 and 330, '
Federal Criminal Code (18 USCA 457,567). The designation of the United
States Penitentlary, Lewisburg, Pennsylvanla, as the place of confinement
is proper (Cir., 229, WD, 8 June 1944, sec,II. pars. 1lb (4), 3b).

Judge Advbcate

_ 1

' %AM«Q/I/M‘Judge Advocate
‘ ' (gu&&us.é%. Judge Advocate
S o v v
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R Branch (fice of The Judge Advocate Generzf (1673
with the
. Zuropean Theater
- APO 887
BOARD OF REVIHW NO. 1 * 15 NOV 1945
CM ETO 18051 -
"UNITED STATES ) 69TH *INFANTRY DIVISION
) o
Ve ) Trial by GCM, convened at APO 417,
) U. S. Army, 11 July 1945. Sentence:
Private First Class DINNIS H. ) . Dishonorable discharge, total ,
. SHARPTCN (34586746), Headquarters ) forfeitures and confinement at hard
Company, lst Battalion, 272nd )} labor for life. United States R
Infantry. . ) Penitentiary, Lewisburg, Pennsylvania.

HOLDING by BOARD OF REVIEN No. 1
STEVENS, DEWEY and CARROLL, Judge Advocates

.1. The record of trial in the case of the soldler named above has
been examined by the Board of Review and the Board submits this, its hold-
ing, to the Assistant ‘Judge Advocate General in charge of the Branch Offlce
of The Judge Advocate General with the Zuropean Theater. :

2. Accused was tried upon the following Charge and Specification:

~

CHARGE: Violation of the 92nd Article of War.

Specification: In that Private First Class Dennis H.
Sharpton, Headquarters Company First Battalion, 272
Infantry, did, at Weissenfels, Germany, on or about
20 June 1945, with malice aforethought,.willfully,
deliberately, feloniously; unlawfully, and with
premeditation kill one Private First Class LErvin L
Saydack, a human being by shootinghim with a callber
L5 pistol.

He pleaded not guilty and, all of the members of the court present at the
time the vote was taken concurring, was found guilty of the Charge and
Specification., No.evidence of previous convictions was introduced. All

of the members of the court present at the time the vote was taksn concurring,
he was sentenced to forfeit all pay and allowances due or to become due and
to be hanged by the reck until dead. The reviewing authority, the
Commanding General, 69th Infantry Division, approved only so much of the
gentence as provided that accused be hanged by the neck until dead ahd
forwarded the record of trial for action under Article of Var 48. The
confirming authority, the Commanding General, United States Forces, European
"Theater, confirmed the sentence, but owing to special circumstances in the

-1 - .
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case, commuted it to dishonorable discharge from the service, forfeiture

of all pay and allowances due or to become due, and confinement at hard
labor for the term of accused's natural life, designated the United States
Penitentiary, Lewisburg, Pennsylvania, as the place of confinement, and »
withheld the order dlrectlng executlon of the sentence pursuant to Article

.of War 505

3. In summary the prosecution's evidence shows thé following:
Hedwig Neustadt, of Hohenmoelsen, Germany, testified that at about 2300
hours 19 June 1945, accused who was sober and deceased who was drunk called

-at the home of witness, who was accused's girl friend (R28-30,38-39).

Although she and her friend "Trude', another girl, did not know deceased

or wish him to remain and repeatedly endeavored to persuade him to leave,
and although accused on one occasion made a similar attempt, deceased
became "mean®, used abusive language toward accused and persisted in remaine
ing (R31-32 39 41), At one time, deceased advanced toward accused, but

. witness stepped between them_(RAO,AB). When she was in an upstairs room

alone with deceased for the purpose of trying to persuade him to leave, he

"grabbed' her, threw her on the bed, and tried to kiss her and raise her dress.
“When accused came into the room, deceased was lying upon her (R33-34,40).

Accused said nothing, but merely lay down on the bed beside them and watched.
Deceased continued to try to make advanées, accused arose and asked her to
accompany him, and she tore away,.but deceased threw her back on the bed,
Witness made no cry for aid, because accused could see the situation.
Deceased made no attempt to assault him. However, accused went to the door,
opened it, stepped just outside and fired about five shots at deceased with
a weapon of the same type as a .45 caliber U.S. Army pistol (R34-37,40,43).
During the firing of the shots deceased made no advances toward accused, but
arose, slumped back, and then fell to the floor (R35,37,43). 1litness there-
upon went downstairs with accused,. who at ‘first left the pistol in a room .

" there, but later retrieved it from witness. He then stated he was going to

report the matter to the "commander", and departed (R37-38)..

The‘shots were heard by guards of accused's company, to whom 10 or 15
minutes thereafter he stated voluntarily that he had shot and killed a man
(R8-9,16-18). After a short time, accused voluntarily admitted, at the
scene of the shooting, that he shot deceased, but stated that the latter
called him a "Nazi-loving son~of-a-bitch" and made a plunge at him to
attack and choke him, therefore, he was obliged to shopt deceased in self-
defense (R21-22,28). Two cartridge cases fired from a .45 caliber pistol
were found at the scene (R11~12,15,23)., Two new bullet holes were discovered
in the walls of the room, five or six feet above the floor (R26-28,41) and
one, about two and one-half feet above the floor, through a window (Rhl)
Although deceased had a carbine with him (R42), there was no weapon in hlS
hand after the shooting (R26).

The victim died sometime before 0230 hours on 20 June, as a result of
shock and hemmorrhage caused by bullet wounds in the right chest and left
chest. There was a third wound through the left arm. At least one if not

all the wounds were perforations (Rb4=L45)..

Lo After defense counsel stated he explained to him his rights as a
witness, accused elected to be sworn as such on his own behalf (R46) and
S -2- ‘
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testified in material substance as follows: ) )

Deceased was a stranger to him prior to the evening in question
(RA?). Deceased, whom the girls wished to leave, used azbusive language
towards accused and refused to leave until he had sexual intercourse (R47-
48,5L). ‘hen accused saw deceased on top of the girl, he (deceased) told
accused he would kill him and swore at him (R49, 5h—55) Accused denied
sitting on the bed (R54). Then

"He started gettlng off the woman and I pulled my gun
and cocked it and by the time he got up straight on the
floor I had the gun loaded and asked him not to come
toward me® (R50).

As deceased arose from the bed he rerinded accused of his previous threat
to kill him if he did not have intercourse with the girl. Accused did not
know that deceased had a weapon, but thought he had something in his hands,
and fired twc shots over deceased's head to make him stop advancing (1.50).
Thereupon accused backed out of the door and asked deceased not to come any
closer to him, but deceased took at least two or three steps toward him, so
accused fired five or six shots at him, in order "to stop him so he couldn't
get a hold of" accused. Deceased fell after the last shot (R51). Deceased
had threatened to choke and stomp him on the floor, but threatened only
with words and while advancing did not raise his fist or have any physical
contact with accused. If deceased had a weapon, accused could not have
escaped him; he was afraid deceased would shoot him in the back (R54-55).
After the shooting he made no effort to save deceased even though he seemed
to be dying, because there was not much he could do (R56). He did not
%hlnk h§ threw the pistol away (R55). He thereafter reported the shooting
£51-52).

5. It is undisputed that accused deliberately shot deceased thereby
causing his death. Agcused's defense was that the killing was done in self-
defense and was therefore in law excusable. The burden of proof on this
issue was upon accused (26 Am. Jur., sec. 289, pp. 353-354). Upon all of
the evidence, the question was one of fact for the court whether accused

"believed at the time that he was in such immediate
danger. of losing his own life, or.of receiving serious
bodlly harm, as rendered it necessary to take the life

of his assailant to save himself therefrom; that the
circumstances were such as to afford or warrant
reasonable grounds for such belief in the mind ofa man of
ordinary reason and firmness; and that there was no

other convenient or reasonable mode of escaping or
retreating or declining the combat" (26 im. Jur., sec.
126, p. 242).

Hedwig Neustadt's testimony negatived the idea of any offer by deceased to
assault accused and conseguently of the necessity, actual or reasonably:
believed by accused, of killing him in order to save accused from death

or serious bodily harm. If the court chose to believe her, as they might
properly, they could only have concluded that accused became angry at

RRICTTED

(/}l

PIE



RESTRICTED

(270) . 4 - - .

dsceased because he refused to leave and was molesting. accused's girl
friend and therefore shot him maliciously and deliberately., And even
accused's version falls short of establishing the defense, for he

admitted he did not know whether or not deceased had a weapon when he
was advancing. But the court was not bound to accept accused's story,
wholly-or at all (CM ETO 16655, Pagano and authorities therein cited).

The Board of Review need not decide whether the defense of prevention
of the commission of the forcible crime of rape upon Hedwig Neustadt by "~
deceased was waived by accused's exclusive reliance upon that-of self-"

- defenseé, as the record does not support such defense. To justify a
"homicide upon such theory, there must be absolute or apparent necessity
for.killing the putative criminal and all other means of preventing«the
crime must first be exhausted. The danger of the crime's commission must
not be problematical or -remote, but evident and immediate (26 Am. Jur.,
sec. 123, p. 239). The court mightwery properly conclude from all the
evidence (1) that there was not evident or immediate danger that deceased
would rape.the girl and (2) if there were any danger of rape, killing:
deceased was not the only way to prevent it. 4iny physical interference
with deceased, in which both accused and Hedwig participated, would appear
~ to have been effectlve to prevent intercourse between her and deceased.,

'~ The court, in the opinion of the Board of Review, was fully justified in
finding accused guilty of murder (CI ETO 4640, Gibbs; Cii ZTO 14380, Hall;
CCl ETO 15558, Mitchell).

6., The charge sheet shows.that accused is 27 years two months of
" age and was inducted 21 December 1942 at Birmingham, Alabama, to serve
. for the duration of the war plus six months. He had no prior service.

' . N\ - . .

7. The court was legally constituted and had jurisdiction of the
person and offense. [No errors injuricusly affecting the substantial
rights of accused were commited during the trial. The Board of Review
. is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence as commuted. :

8. The penalty for mnrder is death or life 1mprlsonment as the
court-martial may direct (AW 92). - Confinement in a penitentiary is
authorized upon conviction of murder by Article of War 42 and sections:
275 and 330, Federal Criminal Code (18 USCA 454, 567). The designation
of the United States Penitentiary, Lewisburg, Pennsylvanla, as the place
of confinement, is _proper (Clr. 229, WD, 8 June 1944, sec. II, pars.

- 1p(4), 3p).

, Judge Advocate.

/Q;iii /;i//)r,// );./f Y Judge:Adﬁocate.
/(’/

nmAgHLD SERVICE s Judge idvocate.
=L -
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1st Iﬁd.

‘War Department, Branch Office of The "Judge Advocaté_Genéral with‘the
Zuropean Theater é O¥ 1945 : Commanding General,
United States Forces, Euf@p a§ heater (Main), APQ-757, U. S. Army.

1. In the case of Private First Class DENNIS H. SHARPTON
(34586746), Headquarters Company, lst Battalion, 272nd Infantry,
attention is irnvited to the foregoing holding by the Board of Review
that the record of trial is legally sufficient to support the findings
of guilty and the sentence as commuted, which holding is hereby approved.
Under the provisions of Article of War 503, you now have authority to
order execution of the sentence.

]

*H SINNTQ ‘NOIJUVHS TSOST 0ld

2. When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is CM ETO
18051, For convenience of reference, please place that number in
brackets at the end of the order: (CM ETO.18051).

/&% Y

E. C. McNEIL

\

Sentence as commtaé ordared uecuted. GC]!O 605, USFET, 1 Dec 1945).

Bl
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Branch Office of The Judge Advocate General
with the ‘
"European Theater
APO 887

BOARD OF REVIEW NO.3 . - 5 NOV 1945
Cit ETO 18099

SEVENTH UNITED STATES ARMY
WESTERN MILITARY DISTRICT.

T#ial by GCM convened at
Heldelberg éermany, 21 and 24
September 1945. Sentence:
Dishonorable discharge, total
forfeitures and conrinement at

- hard labor for life, United
States Penitentlary, Lewisburg,
Pennsylvania.

-UNI TED STATES

.

Ve N

Privates EDDIE HAMPTON
(34568435), and BENNIE

J. ROBERSON 24620968)
both of the 163rd Chemical
Smoke Generator Company.

LWL N A N AT Sl Sl Sl g Sl

HOLDING by BOARD OF REVIEW NO 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

: 1, The record of trial in the case of the soldiers named
above has been examined by the Board of Review,

2., MAccused were tried on the following charges and
specificationss

MPTON
CHARGE: Violation of the 92nd Article of War,

Specification 13 In that Private Eddie Hampton 163rd
Chemical Smoke Generator Company, did, at or
near Heilbronn, Germany, on or- about 15 April
1945, forcibly and feloniously, against her
will, have carnal knowledge of Frau Anny
Schnepf.

Specification 2: 'In that * * * did at or near
Heilbronn, Germany, on or about 15 April 1945,
7. foreibly and feloniously, against her will, 'have'
carnal knowledge of Fraulein Dina Schoch,

1 : 18099
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ROBERSON

CHARGE: Violation of the 92nd Article qf War.,

Specification: In that Private Bennie J,Roberson,
o 163rd Chemical Smoke Generator Company,
did, at or near Heilbronn, Germany, on or :
about 15 April 1945, fereibly and felonlously,
against her will, have carnal knowledge of
Frau Amny Schnepf. ,

Each pleaded not guilty and, two-thirds of the members of the
court concurring in each finding of gullty, each was found guillty
of the respective charge and specification or specifications per~
taining to him, As to Hampton, evidence was introduced of two
previous convictions by summary court, one for drunkenness in
camp and one for careless discharge of a firearm, both in vio-
lation of Article of War 96, As -to Roberson, evidence was
introduced of one previous conviction by summary court for wrong-
fully discharging a carbine in violation of Article of War 96,

. Three-fourths of the members of the court concurring at the time
the votes were taken, each was sentenced to be dishonorably dis-
charged the service, to forfeit all pay and allowances due or to
become due, and to be confined -at hard labor, at such place as the
reviewing authority may direct, for the term of hils natural life,
The reviewing authority approved the sentences, designated the
United States Penitentlary, Lewlsburg, Pennsylvania, as the place
of confinement, and forwarded the record of trial for action
pursuant to Article of War 50%. :

3. The evidence for the prosecution may be summarized as
followss : : '
On 1% Ap{il 1945, Fraulein Dina Schoch, 30 years of age,
-was, together with her parents and another German woman named Frau
Lina Schweikert, present in the kitchen of her home at No, 15
.Gildenstrasse, Heilbromnn, Germany (R8,9,17). Fraulein Schoch
testified tha% at about 1700 hours on that date the accused Hampton,
who was armed at the time, entered the kitchen, looked around, '
and, after going into an adjoining room, beckoned her to come
with him (R9,10§. When she protested and asked to be let alone,
he caught her by the sleeve and started to pull her toward him,
" Fraulein Schoch, frightened, grasped a kitchen table but Hampton
continued to puil her with such force that he moved the table and
tore her clothing, At about this time she released her grasp on
the table and threw herself into her father's arms, begging him
to help her, Accused then fired a shot from his weapon and
again selzed Frauleln Schoch and started to pull her toward the
room adjoining the kitchen., She refused to release her grasp on
her father with the result both father and daughter were pulled
into the room (R10411,15). This accomplished, Hampton released
his hold on the girl and pushed her father, who had"only one good
arm", from the room and closed the door (Ril,18). Bhe testified
RESTRRTEN 18693
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that he then leaned his weapon against a dressing table,

* jumped to me, banged me on the chest and * * * pushed me

‘on the sofa" "(R11). By this time she was so frightened

that "it was all black in * * * front of my eyes" (R18).

Hampton then pulled at her clothing, tore her pants, separated

her legs, opened his trousers, and had sexual Intercourse with

her (R11,12,16). While she did not strike or kick at him or

otherwise a%tempt to prevent him from achieving penetration

he "went at" her so vigorously that she was powerless and, in

- addition, she was so frightened that she was incapable of inter-
posing any resistance (R12,15,17,18), She remembered moaning

at the time and also remem%ered %hat accused's breath smelled

of alcohol when he was on top of her (Rl15). Upon completing .

-the intercourse, accused took his weapon and left the room, (R13),

The prosecutionts evidence further showed that shortly
after 1700 hours on 15 April 1945, as Frau Anny Schnepf and her
sister-in-law were leaving their home at No, 25 Gildenstrasse,
Heilbronn, Germany, they saw the two accused "on the corner" and,
being afraid of colored soldiers, immediately started to go toward
a nearby bunker or underground fortification formerly used by the
German military but which was then being occupied by a number of
German civilians as a habitation (R25,30,31,36). Ag the two
women were going toward the bunker, the accused called to them
and one of the accused (both of whom were armed with carbines)-
fired a shot. The women became more frightened and hurried on,
joining several German civillians who were congregated in front
of the bunker and, a short time later, the accused joined them
there (R25, 29, 33,34,36), Upon arrival, Hampton first asked
for schnapps and then took a watch from a Herr Hennrich, one of
the men who were standing outside the bunker. When he asked
- Hampton tc return it, Hampton replied "You will not have it back
unless you give a woman to me " (R26), As Frau Schnepf knew ..
a little English, she approached the men with the view of attempt-
Ing to persuade Hampton to return the watch. When she did so
Hampton "snatched" her by the arm and told her to come with him
into the bunker, Although she repeatedly begged him to leave
her alone, he pushed her down into the bunker and there ordered
her to take .off her clothing, During this time, he had his finger
on the trigger of his carbine (R26), When she refused to disrobe,
he drew a knife and, after telling her that he would rip open
her clothing if she refused to remove it, reached down and unloos-
ened her slacks. Thereafter, although she was "weeping bitterly
and begging him to let me in peace", he pulled her on to a bed
~ in the shelter and had intercourse with her,

: When Hampton completed the act of intercourse, he immed-

_ iately left and Roberson came into the bunker (R27,28). She also

asked him to let her alone but he pushed her on top of a wooden

packing case and had intercourse with her as well, after which

he toc left the shelter (R28). 'In neither instance did she cry

out for hdlp because, through past experience, she had learned

that the construction of the bunker was such that sounds made within

- it could not be heard outside (R28,30-32), Further, the only men
who were near by all were rather elderly and she could BEf¥34 no
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help from them (R28,31), In each instance the soldier

had thrown himself upon her, separated her legs, and forced
her to have intercourse with him (R31,33). When asked :
whether she had assisted the soldiers in any way she replied
"By God, thls was the worst, the most dreadful thing, How
could I do. it, * * * I did not want all this" (R29,31).
Both soldiers smelled of alcohol and were drunk, but were
not so drunk that they staggered (R29). ‘

Private Montrose C, Debrix testified that he
formerly was in the same company as Hampton and Roberson and
that on 15 April 1945 he and these two men left their company
area in Heilbronn, and, after first visiting one of the smoke
generator positions, went to a refugee camp where they obtained
and drank champagne. After drinking the champagne, they started
walking down " the street named Gildemstrasse'", After proceed-
ing down the street for some distance, Hampton left the group
and went into a house. This house was No., 15 Gildenstrasse.
While he was in the hcuse, Debrix heard a shot fired and a woman
scream (R64,65), When Hampton re joined Debrix and Roberson
some twenty or twenty-five minutes later, "he told us he had
fucked a woman and said he was going to get another one" (R65).
They. then proceeded to the end of the street where Debrix saw
a group of civilians standing near a bunker, Hampton and
Roberson left and went toward the civilians.,  Debrix waited -
for them on the street. Shértly after they left, Debrix heard
“several shots, About thirty minutes later, Hamp%on and Roberson
rejoined him, said "Let's go", and the three then returned to
their company (R64,65). : , , : ‘

Fraulein Schoch's testimony was further corroborated
as to surrounding circumstances by the testimony of Frau Schwelkertsy
and Frau Schnepf's testimony was similarly further corroborated
by the testimony of her sister-in-law and Herr Hennrich, '

4, Each accused was advised of hls rights as a witness
_ and each elected to testify on his own behalf, Hampton test- §
-ified that on 15 April he, Roberson and Debrix left their company .
area at about 1300 hours, went to one of the smoke generator
positions, thereafter went to a refugee camp where they drank
some champagne, and then started back to their company area. En
route he and Roberson entered two houses in search of something
to drink but saw no German civilians, They got back to their
company area at about 1900 hours that night, He had never had
sexual relations with either of the complaining witnesses* (R50).
Roberson testified similarly and asserted that he had never had
intercourse with Frau Schnepf and in fact had never seen her before
the day of the trial (R58,59).

Se Little difficulty is presented by the instant record
of trial, There is abundant evidence to show that each accused
had carnal knowledge of Frau Anny Schnepf and that ac¢used Hampton
¥1so had carnal knowledge of Fraulein Dina Schoch, as alleged,’

- 4 - .- 18099
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"There 1is also<;:;%e §$§§33%53§§I%upport t‘h—.-,‘L ourt's finding

o e complaining witnesses ¢.asented to the =~
intercourse shown, That Hampton accomplished his purpose by
the use of threats and physical vlolence 1s apparent from the
face of the record, The evidence indicates that Roberson was
‘less aggressive than Hampton but here agdin the use of force is
sufficiently made out., Roberson was present during the display
of force by Hampton and under the circumstances shown had no reas-
on to suppose that his victim was voluntarily submitting to his ’
.demands., The record is amply sufficient to support the court's
finding that each accused was guilty as charged (ef.CM ETO 9083
Berger and Bamford, CM ETO 15620 Eagans and Copeland ).

- 6, The charge sheets show that accused Hamgton is 21 years of
age and was inducted on 28 January 1943 at Fort Benning,Georgila,
and that accused Roberson 1s 22 years of age and was inducted on
4 Fegruary 1943 at Camp Shelby,Mississippi. Neither had prior
service, :

7« The court was legally constituted.and had jurisdiction of the
persons and offenses.  No errors injuriocusly affecting the subst=-
antial rights of accused were committed during the trial, The Bodrd
of Rgview 1is of the opinion that the record 'of trial is legally
-sufricient to support the findings of guilty and the sentences,

8. The penalty for rape is death of 1ife imprisonment as the
court-martial may direct (AW 92), Confinement in a penitentiary
is authorized upon conviction of rape by Article of War 42 and sec=-
tions 278 and 330,Federal Criminal Code (18 USCA 457,567). The
- designation of the United States Penitentiary, Lewisburg,Pennsylvan-
-ia, as the place of confienment,is proper (Cir,229,WD,8 June 1944 !
- sec,II,pars, 1h (4), 3b). ' :

J ( ON LEAVE ) - Judge Advocate

L 2 ‘
’//4 L . C/?? ‘ Judge Advocate
" - '/7 - )
457?J4:}<:5f:£b5%’}%)1 Judge Advocate !
‘ /‘/ : ' ‘
. 18038
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Branch Ofrice of The Judge Advocate General

with the
European Theater
4PO 887
, BOARD OF REVIEY NO. 2 . 8 DEC 1945
- CM ETO 18110 | '
i
UNITED BTATES ., ) Assmmmcmm,fmm
. ST : SERVICE FORCES, EUROFZAN THEATER
- Ve
' Trial by GCM, convened at Reims,
Privates DANIEL e_IllQII ) ‘ . France, 19 September 1945.
(35830697§ TRILAM Sentence .as to each accuseds Dis-
v (35738589) and AE.‘I‘P‘(TE L. . ~ honorable discharge, total forfei-
CHAMFION (35837312), all - = - tures and confinement at hard labor
20th Quartermaster: o 3 for life, United States Peni-

Service Company

tentiary, Lewisburg, Pennsylvania.

_HOLDING by BOAED OF REVIEY NO. 2

' HEPBURN, HALL and COI.LINS, Judge Advocates

1. > 'Ihe record of trial in the case of the sold:.ers na.mad above has
been examned by the Board of Review,

2.

Accused were arraigned separately a.nd were tried together upon

“the following charges and speciﬁ.cationa. .

Elliott "

L

' CHARGE I Violation of the 920d Article of trar.

‘797116

‘ .Specification ‘13 I.n that Private Daniel Elliott 3120th

Quartermaster Service Corpany, did, at L!arcilly-qur-

- Tille, Cote d'Or, France, on or about 19 June 1945, .

forcibly and feloniously, against her will, have W
. camal knowledge of Alice Baudon. o .

' cémGE II: Violation of the 93rd Article of War. .

PR
specification 1: In that ** did, at Marcilly-sur= - -
Tille, Cote d'0r, France, on or about 18 June 1945, ' -
unlawfully enter the combination cafe-dwe]l:mg house -

L e 18110
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} Specificatlon 2: (Fi.nding of not guilty).

RESTRICTED -

of Achille Baudoﬁ,'with intent to commit- - .
" ‘eriminal offenses, -to wit, rape and assault
and battery, therein. -

Specification 3: (Finding of not guilty).‘

Speciﬁ.ca.tion t.: (Findin,g of not guilty). 4 -

 CHARGE IIIs Violation of. the 96th Lrticle of Wars

Specification 1: . In that %## did » at Xarcilly-sure
Tille, Cote d'0Or, France, on or about 18 June
1945, wrongfully strike Madam Purge.ntini on the

- breast and body with his hands, '

Specificgtion 2:_F(Finding of not_guiliy). 4

 CHARGE Ii Violation of the 92nd Article of War.
'.Spocification: In that ‘Private Robert ¥ilam, 3120th ,

Quartermaster Service Company, did, at l(arcilly-
sur-Tille, Cote 4'0r, France, on or about 19 June
1945, forcibly and feloniously, against her will, o
have carnal knowlodgo of Alice Baudon. , .

CHARGE II: Violation.of the 6ith Article of War. ‘”:'_;
Specificgtion 1: (Diupproved by H.aviewing Authority).

Specification 21 In that wee hav:Lng received a ldwful ,
comnand from First Lieutenant Alvie V. Snider, his
superior officer, to give up his pistol, 414, at _
hrcilly-nur-'rﬂio Cote d'0r, France, on or about -
19 June 1945, Willfully disobey the saus, ’

cwum IIIl Violution of 'd'u 93rd Articlo ot Nar,

Bpecifioation 1t In that T did, at Harcilly-uur—
Tille, Cote d'0r, France, on or about 18 June
1945, unIAqully enter the dwelling houss of Achille
Baudon, with intent to commit a oriminal offense to
wit, rape and sssault and bnttury ‘thereln, '

| A speeification 21 (Findmg ef not guilty)..

Speoificatiod 31 (Finding of not guilty). IR X
o Y 18110
- 2 - ) ’ A »
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. CHARGE IV: Violation of the 96th aixticle of Var.
(Finding of not guilty).

Specification:  (Finding of not guilty).

Champion
CHARGE I: Violation of the 92nd Article of War.

Specification: In that Private- Arthur L. Champion,
3120th Quartermaster Service Company, did, at
Yarcilly-sur-Tille, Cote d'Cr, France, on or about
19 June 1945, forcibly and feloniously, against her
w1ll have carnal knowledge of Allce Baudon.

CHARGA Ils Violatlon of the 93rd-Article of War.

Specification 1: In that %8¢ did, at Marcilly-sur-
: Tille, Cote d'Or, France, on or about 18 June 1945,
unlawfully enter the combination cafe-dwelling house
of Achille Baudon, with intent to commit criminal
offenses, to wit, rape and assault and battery, therein,

Speciflcatlon 2. -In that 98¢ did, at Larcilly-sur-
Tille, Cote d'Or, France, on or about 18 June 1945,
with intent to do him bodily harm, commit an assault
upon Achille Baudon, by willfully and feloniously
pointing a dangerous weapon, to wit, a pistol, at
the said Achille Baudon, with ‘the intent of firing
said pistol at the said Achille Baudon.

Specification 3: (Finding of not guilty).

Specification 4: In that 6t did, at Larcilly-sur-
Tille, Cote d'Or, France, on or about 18 June 1945,
with intent to do him bodily harm, commit an assault
upon R. Purgantini, by willfully and feloniously
striking the said R. Purgantini on the wrlst w1th
a dangerous weapon, to, w1t, a pistole.

CHARGE III: Viclation of the 96th Article of iar.
Speclficatlon 1l: (Finding of not guilty).

Spe01ficat10n 2: In that ¥k having received a lawful
» order from First Lieutenant ilvie V. Snider to keep
his hands up and not to move, the said First Lieutenant
“Alvie V. Snider, being in the execution of his office,
did, at karcilly-sur-Tille, Cote d'Cr, France, on or
about 19 June 1945, fail to obey the same.

. 18110
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Each accused pleaded not guilty to the charges and specifications
preferred against him. Three-fourths of the members of the fourt
present at.the time the vote was taken concurring as to each accused,
Elliott was found guilty of Charge I and its specification, Charge II
and Specification 1 thereof, Charge III and Specification 1 thereof,
except the words “breast and“ and was found not guilty of the excepted
words and not gullty of Specifications 2,3 and 4 of Charge II and Specifi-
. cation 2 of Charge III; kilam was found guilty of Charge I and its Speci-
"+ fication, Charge II and its Specifications, Charge III and Specification
. 1 thereof, and was found not guilty of Specifications 2 and.3 of Charge
III and not guilty of Charge IV and its Specification; Champion was
found guilty of Charge I and its Specification, Charge-II and Specifi~
cations 1,2 and 4 thereof, Charge III and Specification 2 thereof, and
-was found'not guilty of Specification 3 of Charge II and Specification
1 of Charge III.  Evidence was introduced of one previous conviction by
sunmary court-martial against Milam for absence without leave for two .
~days in violation of Article of War 61. Ko evidence of previous con-
victions' was introduced as to Elliott and Champion. Three-fourths of
the members of the court present at the time the vote was taken con-
curring, each accused was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due and to
.be confined at hard labor, at -such place as the reviewing authority may .-
‘direct, for the term of his natural life. The reviewing authority dis- . -
approved the findings of Specification 1 of Charge II as to Milam, '
approved each of the sentences and designated the United States Peni- ~ -
tentiary, lewisburg, Pennsylvania, as the place of confinement, and
forwarded the record of trial for action pursuant to Article of War 503.

3. The evidence for the prosecutlon was substantially as followst*ﬁ'

On the night of 18-19 June 1945, 1. Achille Baudon ‘and his wife .

. Madame Alice Baudon were awakened by a ndse at the kitchen door of their -
combination cafe-dwelling house (R13,14) at 5 Rue de lac, Larcilly-sur— o
Ti1le, Cote d'0r, France, (R9,25). L. Baudon put on his trousers,
turned on the lights and went to the door, and his wife put on her slip
"and went to call her brother, M. Roland Purgantini, and Kadame Pur-
gantini who were in a nearby bedroom in the same house (R13,25).’ Upon
reaching the kitchen, M. Baudon was confronted by the three accused, . ... -
colored soldiers (R1Q). Champion who was nearest the door was pcinting ,

a pistol at K. Baudon and the other two accused had flashlights,.,. The
kitchen door which had been locked earlier that night was open and a
pane of glass in the door had been broken (R10,11,17,47). - Champion .
kept the pistol pointed at il. Baudon and forced him back to the bedroom - -
(R31,12,13). The three accused then forced Madame Baudon into the other -
bedroon here ladame Purgantini was (B21,26,32,39)., Hlliott and Milam
.. kept the two women in this room by threatening them with pevolvers wirlle

" Champion with a pistol in his hand forced M. Purgantini to the cafe part..
of the building to look for some schnapps (R21,22,23,37,40). ~When Mo .- '
Purgantini tried to go back where the two women were, Champion struck
him on the wrist with the pistol (R40,42,43)}s In the meantime, M. Bdudon :

*  got out of the house and went to look for the police (Rl4,19). Madame

- - Purgantini tried to get out of the room where she and Madame Baudon were

o 1g1i0"
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being forcibly detained and Zlliott slapped her twice on the face (R21,
22,24,27). dlam then, with a pistol pointed at her back, forced
Ladame Purgantini into the cafe but she later escaped into the garden
where she joined her husband who had already escaped from the house.

(R22,23,24,29,41,42,79,0)

After Champion and lu.lam had rejoined Elliott at the bedroon where -
Liadame Baudon was being forcibly detained, the three accused threatened
her with pistols, slapped her, pushed her down on the bed and held her . :
(r28,33,37). . She struggled, tried to get up, cried and shouted "No,no"- -
but all three accused held her and tried to keep her quiet by stopping. -
‘up her mouth with an undershirt (R28,34,35,37). While accused were =
holding her down on the bed, Milam got on top of her and "violated" her,
~ "performed the act" and succeeded in 'getting in". He was followed by:
Champion who "violated® her while the .other two accused held her arms .
and legs (R28,29,33,34). Champion's penstration caused her' pain (329—
30} and in both instances there were emissions, some of which went on .

-the sheet (R78,79)s Before Elliott took his turn, some more.colored
soldiers appeared in the corridor and called the accused who left the
room, - Madame Baudon then left the house and went to a neighbor's house
' where she hid in a cellar until her husband returned (R30,36).

American doctor examined her the next day and "took a smeart. Her own
‘doctor d1d not "t.ake the smear" because ghe had taken her "injectlon"

(®32). o o T

Somet:.me after. 1 00 o'clock that m.ght Lieutenant Mv:.e V. Snider, C
a Mil:l.tary Police officer, .came to the cafe~dwslling at.the request of M.
Baudon (R43,44,53)s He called to accused, told them that he was a La.litary
Police*officer and ordsred them to come out of the building unarmed (R49).
Accused did not come out and Lieutenant Snider entered the building (Ry5 2
51). He was wearing his officers' uniferm and insignia and the lights. .
" were on in the building. Milam had a ,pistel in his hands and lieutenant:
Snider ordered him "to give me the pistol, . Milam, whg had the pistol:
pointing at Lieutenant Snider; told him “I am not giving this pistol to .
anybody”. and refused to relinquish .it (R&é) Milam was later apprehended ;
outside the building and disarmed (R47). Lieutenant Snider then told _—
the other two accused that they were under. arrest and ordered them to .-

" stand with their hands wp over by a wall, which' they did (R48). Champion

thén said he had not dene anything, lowered his. arms -and stepped off in . . B
the opposite direction.. Lieutenant Snider erdered him to stop and . ¢
. threatened to shoot him if he tock another step. Champion said "I am . -
going to take another step and I dare you to shoot",  At-this time the .- *
other accused began to move. away and as Snider tu.rned to stop them, Ghamp- o

. ion escaped (848

S Iieutenant Snider testified that from their walk a.nd manner of speech,
which was somewhat incoherent, it appeared to him that. accused "had been -
drinking" when they were arrested (R51).' Madam Baudon also-testified that
when she.first saw Elliott and Milam in her bedroom, they were- walk:.ng
unsteddily and were "rea]ly drunk" (R23 2&) ,

o h. ‘I‘he dcfense presented testimony substantlally as rollows: ‘

18110
,-5‘;‘_'


http:R2S,34,35,.37

RESTRICTED.

(18L)

" An American medical officer examined liadame Alice Baudon at about

7:00 o'clock on the.morning of 19 June 1945 and found black and blue

* bruises in the middle of her back and a bruise on her left hip (R74,
75). An examination of her vagina showed no pathology" en the, lips :
or in the vagina itself (R75) Two smears were taken with an applicator..
from deep in the vagina and 'a microscopic examination of these smears
revealed no sperm alive or dead (R75). The medical officer was of the
opinion that if Madam Baudon had engaged in sexual intercourse within
7 or 8 houwrs prior to the examination and the intercourse had resulted
in an emission, the examination would have revealed the presence of
some sperm (R75). It was also his opinion That the bruises which he:
found on her were not caused by severe blows but were "evidently just
a superficial vein that had been ruptured® (R75). The .court recalled
the medical officer as a witness and he further testified that Madame
Baudon - "said something about a spot on the bed" and.that an examination

~ of the sheet revealed a discoloration about two inches in diameter (R79)

Lieutenant Snider was recalled as a defense witness and testifled

that when he was at the Baudon House he first saw Madame Baudon on a
side road near the building. At that time she had on a light colored
dress which did not appear to be torn anywhere. The light was not. good
and he did not examine her too closely.§R76). After they went to the
hotel, about 4:20 o'clock that morning (R32), Madame Baudon had on a

- dark eoat which was. not buttoned. He then looked closely at her dress
but did not see' any torn places (R76). It was a dress and not an under-
garment or slip that she was wearing (R76,77). '

' The accused after ther rights as witnesses were fully explalned to
them each elected to remain silent (R77,78) A

50 =3 (&Le.).

‘ Each aceuse® was’ conv1cted of rape 'in violation of Article of War
92 (Charge I as to each accused). Rape is defined as "the unlawful o
carnal knowledge of a woman by force and without her consent® (WCi, 19285
pare. 148b, p. 165). The undisputed evidence shows that at the.time and
place alleged the three accused, at least one of whom had a pistol,

"~ foreibly detained Madame Alice Baudon in a bedroom. She testified that
they struck her, held her down on the bed, gagged her when she shouted
fNo,no" and tried to release herself,and that Milam end Champion each
"yiolated" her while Elliott helped- them hold her on the bed. Idilam L

. "performed the act” and succeeded in "getting in". Champion's penetration
. caused her pain and in each instance there was an emission. .While Ellictt
did not -have sexual intercourse with her, he was present aiding and abetting,
the other two accused and may be found gullty of the crime of rape as a
principal (Ck ETO 3740, Sanders et al; Cl ETO 3859, Watson; CM ETO 18165,
Lucero and Liller). . Although the victim's testimony as to the actual
penetration was not corroborated, her testimony was not contradictory or :
improbable and the accused were p051t1ve1y identified as her assallants.

- Corroboration of thé victim's testimony is not required to sustain a .
conviction of rape (Ci ETO 2625, Pridgen; IV Bull, JaG 51).

-e- - 18110
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Ledlcal testimony introduced by the defense indicated no evidence
of 1njury to the victim's vagina or serious bodily injury and the results
of smear tests made in the course of the medical examination tended to '
contradict the victim's contention that there were emissions. However,
the victim testified that her own doctor did not make a smear test because
she had taken her "injection". lhether or not there were emissions is
not material, the slightest penetration without emission being sufficient
(MCM, 1928, par. 148b, p. 165). There was competent substantlal evidence
of every element of the offense of rape as to each accused and the court's
findings will not be disturbed on appeal (Gh ET0 10715, "Goynes; CL ETO
16662, Austin),

b. (Housebreaking).

Each accused was convicted of housebreaking in violation of Article
of War 93 by unlawfully entering the combination cafe-dwelling house of
Achille Baudon with intent to commlt rape and assault and battery therein
(Charge II, Specification I as to Elliott and Champion and Charge III,
Specification 1 as to Lilam)., Housebreaking is defined as "unlawfully
entering another's building with intent to commit a criminal offense
therein" (iCM, 1928, par. 149e, pe. 169). The undisputed evidence shows
that the three accused unlawfully entered the building of LU, Achille
Baudon at the time and place alleged. They each participated in the
commission of the offenses of rape and assault and battery after entering.
.This was probative of an intent to commit these offenses at the time of
the unlawful entry (CL ETC 3679, Roehrborn). All elements of the offense
of housebreaking were thus established as to each accused.

c. (Willful discbedience).

Milam was convicted of willfully disobeying a command of First
Lieutenant Alvie V. Snider, "to give up his pistol! in violation of
_Article of War 64 (Charge II, Specification 1). The proof required to
sustain -a conviction of this offense is: *

#(a) That the accused received a certain command from

a certain officer as alleged; (b} that such officer was

the accused's supérior officer; and (c) that the accused

willfully disobeyed such cormand. A cormmand of a superior
- officer is presumed to be a lawful command". (LCM, 1928,

par. 134b, pe 149)+ _

It was clearly -established that kilam refused to obey Lieutenant
Snider's command "to give me the pistol" at the time and place .alleged.
The evidence clearly indicates that lilam recognized Lieutenant Spider
as his superior officer and his refusal to obey the order under the
circumstances disclosed by the evidence was a dellberate and intentional
definance of authority (WCM, 1928, par. 13i4b, p. 148). The findings of"
guilty are supported by the evidence., (CLl ETO 817, Young; CL ETO 4284,

"Heil), The command.alleged was "to give up his pistol'" and the command
proved was "to give me the pistol”, There is no substantial difference
in the meaning of the command alleged and the one proved., Accused was
not misled and the technical variance is immaterial (CM ETO 2921, Span).

RESTRIGTED | 18 1‘10
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d. (assault with intent to do bodllv harm w:Lth a dangerous
Weapon) . .

Cha.mplon was conv:Lcted of committing an assault upon.Achille Baudon
(Charge II, Spec:Lflcation 2) with intent to do him bodily harm with a
dangerous te'eapon in violation of Article of Var 93. The evidence showed
that Champion pointed a pistol at Baudon and at the point of that pistol
forced him back from his kitchen to,the bedroom. The pointing of a
pistol not shovm to be empty at a person in a threatening manner and
thereby compelling that person to do something which he is not otherwise

v~ required to do hag been held by the Board of Review to constitute and _
~assault with intent to do bodily harm with a dangerous weapon (CL 274647,
v Trujillo, IV Bull, JiG 280). The findings of guilty of this charge an.
specification are therefore legally sustained by the record. -
. Champion was also convicted of a similar offense under Spec:Lflcatlon
, 4 of Charge II by striking R. Purgantini on the wrist "with a dangerous
~ weapon, to wit, a pistol”. The evidence showed that accused Champlon did
strike Purgantlnl on the wrist with the pistol which accused held in his
. hand when Purgantini attempted to leave the cafe and return to the bed-
rooms. - Purgantini said the accused seized him "and hit me with the butt
of it (plstol) on the wrist" (R40). There was no evidence of the force
employed in the blow nor of .any resulting mJury It is apparent that
" the pistol was being used as a club and not 1n the manner in Whlch it
was intended to be used as a weapon, -~ .

The proof required to sustain conviction of £hc offense iss

- #(a) That the accused-assaulted a certain person with
a certain veapon, or thing; and (b) the facts and <
circumstances.of the case indicating that. such weapon,
instrument or thing was used in a manner likely to
,  produce death or grea’c bodily harm" WCM, 1928, par.
~149m, p. 180). - S

: The evidence clearly established (a) but it does not establish that
the blow  with the butt of the pistol on the wrist was likely to produce
death or great bodily harm and for that reason only so much of the findings
,of gullty can be legally sustained as involves a finding that accused
did commit an assault and battery upon R. Purgantini at the time and
place alleged, by str:.king him on the wrist with a pistol :m nolation
of Article or War 96 (CH 271426, Cannon). _ :

Y (S:ngle Assault and batteg).

E]J.iott vas » by exceptions s convicted of assa ,ing.kfa.dam&iqur- '
gantini by striking her o the body with his hands in vliolation of Article .-
or War 96 (Charge III, Specification 1). There is uncontradicted evidence
~ that Elliott slapped kadame Purgantini.twice at the time and place alleged
-while she was being forcibly detained in a bedroom. _ The findings of guilty
of this offense are supported by the evidence., - L o o

SR -
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£, (Failure to obey an order).
Champlon was conv1cted of falllng to obey Lieutenant Snider's order

"o keep his hands up and not to move! in violation of Article of War 96
(Charge III, Specification 2). The evidence shows that at the time and

place alleged Lieutenant Snider placed Champion in arrest and ordered

him to stand over by a wall with his hands up, which he did. Champion

then said he had not done anythlng, lowered his arms and stepped off in .

" the opposite direction. Iieutenant Snider ordered him to stop but he
made his escape. There is no material variance between the order alleged
and the order proved and the flndings of guilty are amply supported by the -
ev1dence. v
‘ 6. There was evidence that accused were drunk .at the time the
alleged offense were committed but there was no indication that they
were intoxicated to the extent that they were incapable of entertaining
the requisite intent essential to the offenses alleged. The question of:
their drunkness and the effect thereof upon their legal respensibility .

- for the offenses committed constltuted an issue. of fact for the court,
vhose findings, as approved, are supported by substantial evidence and
will not be disturbed on appeal (Ci ETO 14256, Barkley; Ck ETO 3859,
datson et al; CX 570.1901, Mirandi; CM EIO 9611 Prairiechlef).

7. The court was‘appointed'by the Commanding Qfficer, Assembly
Area Command, Theater Service Forces, European Theater, on 13 September
1945+ Accused were tried and the sentences were adjudged on 19 September
1945. .On 22 September 1945, Area Assembly Command was discontinued and
its functions transferred on that date to Oise Intermediate Section,
Theater Service Forces, European Theater. The actlons dated 17 October
1945, were, therefore, properly signed by the Commanding General of Oise
. Intermediate Section, Theater Service Forces, European Theater, as ‘
successor in command (CK ETO AOSh, Carey)e ’ -

- 8. The charge sheets show that accused Elliott is 36 years ‘and ten ¢
months of age and was inducted 7 April 1944. Milam is 33 years and seven
months of age and was inducted 12 January 1944. Champion is 28 years and
eight months of age and was inducted 2 May 1944. Accused were all inducted
at Fort Benjamln Harrison, Indiana, and none of them had any prior services -

9. The court was legally constltuted and had jurlsdictlon of the o
persons and offenses, No errors, except as noted herein, injuriously - L
affecting the substantial rights of any accused were committed during the
trial, The Board of Review is of the .opinion that the record of trial is

" legally sufficient to support only so much of the findings of guilty of
Specificstion 4 of Charge 1I as to Champion as involves a finding of guilty

of assault and battery upon.R. Purgantini at the time and place alleged, by
striking him on the wrist with a pistoly, in violation of Article of War.96,

and legally sufficient to support the remaining findings of guilty as approved,

and the sentences.' : 4 . . .
v . S s v

, _‘éf. . b,d‘ R .f;:.
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: 10. The penalty for rape 1s death or life imprisonment as the
court-martial may direct (A¥ 92}, Confinement in a penitentiary is
authorized upon conviction of rape by Article of War 42 and sections .

278 and 330, Federal Criminal Code (18'USCA 457,567); upon conviction

of housebreaking by Article of War 42 and section 22-1801 (6:55)

District of Columbia Code; and upon conviction of assault with intent

to do bodily harm with a dangerous weapon, instrument or thing by '

. Article of ¥War 42 and Section 276, Federal Criminal Code,;(l8 USCA 455).
The designation of the United States Penitentiary, Lewisburg, Pennsylvania,
as the place of confinement, is proper (Cir. 229, WD, 8 June 194k, sec. II,
pars. 1b(4}, 3b). . T y

w\, Judge Advoca:te.
%A%«& b(// M. Judge Advocate.

;T udge Advocate.
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’ Branch Office of The Judge Advocate §General
with the ]
European Theater

APQ 887
CM ETO 18122
U‘NITED;_STATESA ; T}ERDUNITEDSTATESARM!

Ve ) Trial by GCM, convened at Munich,
: \ ) Germany, 21 June 1945, Sentence:
Private ROEERT H. JOHNSON ) Dishonorable discharge, total
(34621111), 3L3Lth Qua.rtemaster ) forfeitures and confinement at
Truck Company ) hard labor for life. U. S.
) Penitentiary, Lewisburg, Pennsylvania,

HOLDING by BOARD OF REVIEN NO, 3
SLEEPER, SHEFMAN and DEWEY Judge Advocates

1, The record of trial in the case of the soldier named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Oﬁ‘ice of The Judge Advocate General with the Buropean Theater.

2. Accused was tried upon the following Charge and Speciﬁcat.ion: :
CHARGE: Violation of the 92nd Article of War. -

Specification: In that Private Robert H, Johnson, 3L3Lth
© Quartermaster Truck Company, did, at Chrdruf, Germany.
on or about 12 April 1945 forcibly and feloniously,
against her will, have carnal knowledge of Frau Marianne
Wustenhagen.

He pleaded not guilty and, a1l of the members of the court present at
the time the vote was taken concurring, was found guilty of the Charge
and Specification. Bvidence was introduced of one previous conviction
by summary court for wrongful driving of a military vehicle in violation
of Article' of War 96, All of the members of the court present at the
time the vote was taken concurring, he was sentenced to be shot to death
by musketry. The reviewing authority, the Commanding General, Third
United States Army, approved the sentence and forwarded the record of
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trial for action under Article of War 48, The confirming authority, the
Commanding General, United States Forces BEuropean Theater, confirmed the
sentence but commited it to dishonorable discharge from the service,
forfeiture of all pay and allowances due or to become due, and confine-
ment at hard labor for the term of his natural life, designated the

U, S. Penitentiary, Lewisburg, Pennsylvania, as the place of confinement,
and withheld the order directing execution of the sentence pursuant to

Al‘thle of War 5 Se

'3, .The evidence for the prosecution shows that at about 2300 hours
on 12 April 1945, two colored soldiers knocked at the home of Frau
Marianne Wustenhagen, the prosecutrix, mother of three children, in
Ohrdruf, Germany (R30~31,37)s Her home was surrounded by a plank fence .
and locked gate, both of which had barbed wire on top. The gate had an
"of £ 1dmits" sign on it because one of her children was i1l with menin-
gitis (R10,32,35-36,37). Prosecutrix told the soldiers that they were
not allowed to enter because of the contagious sickness, but when they
contimied to knock, she went with Frau Mensch and opened the doore There
were no lights in the house (R30-31). The soldiers shined a flashlight
in the faces of the women, one pointed a rifle from his hip, and they
pushed both women back into the house. Prosecutrix attempted to push
them out of the house, then ran and stood at the door of her sick child
(R31-32). The soldiers followed her and one grabbed her and 1lifted her
skirte She struggled and hit him with her hand and held her skirt dom,
whereupon one soldier struck her in the face with his hand 80 that she "flew
aga.inst the wall" (R32-33). '~

When she "came to" she noticed that her sleeve was rolled up and
that her watch wes missing, She screamed and tried to get it back, and one

" of the soldiers struck her on the head with the carbine, She screamed

again, and one of the soldiers grabbed for her sexual organ, She was

.afraid, and thought she would be shot if she struggled more. However, K

she continued to scream, whereupon she "received two more blows with the
butt oi)the rifle", which rendered her unconscious for about 20 mimtes
(R33-3 .

When she regained consciousness, one of the soldiers "sprung up"
from a prone position, and both soldiers left the house, taking her
flashlight with them (R3L). She discovered that her night skirt and

" . gown were wet and dirty and contained stain of a yellow color, like.
" mustard "1ike it wanted to get off the clothes when it was dry"., Her

legs were wet on the insides and she went to take a douche (R3L,36).

' She had pain in the pelvic region of the abdomen,. and had bruises on
- her entire body (R36-37). ‘

¥
/

Frau Mensch returned to the house with two soldiers who took

" both women to the military police, Private Alexander, one of the milit.ary

police, testified .that prosecutrix had two bruises "as large as a hen

: egg" over her eyes, her face was swollen, "her mouth busted open and

cut", and that she had a bruised place on her neck (R7,8,34). Private
Alexander returned to her housé and found it in disorder, with.three
mattresses on the floor, a blood spot on the side of a door, and md on
the floor. There was also mud on b

-2 -
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] the barbed wire on top of the gate (R9-10).

Alexander then proceeded to accused's company, which was the
only organization of colored troops in town, only 8 or 10 minutes' drive
away, and reported the alleged incident to the commanding officer, who
held an immediate inspection of his company (R11-12,49)s In the third
and last bullding inspected, the shoes of a Private First Class Foster
and accused were fourd to be the only shoes in the company which were
extremely muddy (R12,49). Both Foster and accused claimed they got the

mud on their shoes in the motor pool (R13,15,48), but an inspection
revealed that the ground there was grassy and not muddy, and there was
no mid between their billet and the motor pool (R17-18, ﬁ9 It had -
rained that night and the dirt road in front of prosecutrix' house was
extremely muddy (R18,51). A watch was found in Foster's clothing and .
.he had a bloody scratch on his nose (R1L-15). Accused's coathad four or
five damp, red spots on it, which appeared to be blood, and. he had a
freshly cut place in the palm of his right hand, which he claimed to .
have cut on a gas can_(R16,50).

Prosecutrix identified the watch as hérs and accused and Foster

" were placed in arrest (R1735). Following the incident, prosecutrix

found cartridges in the house which were about two inches long and which
had not been there before (R36).

At about 0800 hours on 13 April, accused was warned of his
rights under the 2lth Article of War by Corporal Purdy and Private’
Alexander of the military police (R19-20,39-13). He at first denied
being with Foster and asserted that he had been drunk and 4id not know
anything about the alleged incidents (R21). Later, as they were prepar-
ing to leave the military police command post, he asked to talk with
Corporal Purdy again, after which he voluntarily signed a written '

' statement, which was received in evidence (R22-25,53-Lli; Pros. Ex, 1).

In the 5tatement he admitted going with Foster to the house, after
drinking some liquor, climbing the fence, knocking on the door, pushing
the women out of the wazy, and entering the house, He admitted that
Foster had a carbine and ejected a cartridge on the floor, and also
struck the woman several times with his fist when she tried to leave;
and that both accused and Foster then lay the woman on the floor and
engaged in sexual intercourse with her for 25 mimutes (Pros. Fxe 1). .

At the time of the trial, prosecutrix still suffered from
spells of unconsciousness and had no feeling on the)side of her face
on which she was struck (R35). She was unable to identify accused as
one of the two soldiers who were in the house, and could testify only
that they were colored and very tall (R38). _ '

L. After his rights were explained to him, accused elected to
testify (R52-53). He came into Ohrdruf from a detail during the evening
of 12 April.  After chow he went to his barracks and waited for it to ‘
stop raining, then went to the motor pool and got his.blankets from his
truck. Coming back, he stopped to talk to someone in a freshly-dug,

.muddy, flower bed, and then went into his quarters, wrote two letters
and went to bed. When he told the military police he got the mud on his
shoes in the motor pool, he did not remember about being in the flower
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bed (R53-5L). The following day he wrote, but did not sign, a statement

of his activities in his own handwriting (R55), only after Private
Alexander assured him that the.court would be "lighter" on him if he did

so (R60-61), He admitted signing a typewritten copy of that statement,

after reading it, but he denied making the statement shown in Prosecution's
Exhibit 1 (R55), and would not state for sure whether he signed the

exhibit or not (R55,59,60). He admitted signing other papers which were
represented to him to be copies of the statement he had himself writien oy
(R55-56,62~63), He testified that he was not drinking on 12 April at all

R K] . . ’ )

S« The evidence sufficiently shows that accused was one of .two
colored soldiers who entered the home of prosecutrix at the time and -
place alleged in the Specification. Vhile prosecutrix was unable to
identify him at the trial, the evidence shows that shortly after the
alleged act, accused and Foster were the only two soldiers in the only
company of colored soldiers in the town whose shoes were extremely muddy,
which fact was not satisfactorily explained by either, that the road in
front of prosecutrix! house was very middy, that mud was found over the
locked gate in front of the house and inside the house, that accused had
blood spots on his coat and a fresh cut on his hand, and that Foster, who
slept in the same billet with accused, had in his pocket prosecutrix'
wateh, which had been taken from her at the time of the alleged rape, and
had a scratch on his nose. This pattern of circumstantial evidence sub~
stantially inculpates accused, and ®"possesses inherent trustworthiness
and reliability which is even more convincing than personal identification
by witnesses" (CM ETO 4292, Hendricks; CM ETO 1202, Ramsey and Edwards).

In the statement received in evidence, accused admitted his
presence at the house and his participation in an act of sexual intercourse
with prosecutrix, This confession was not properly considered as evidence
against him unless there is in the record other evidence, either direct
or circumstantial, that the offense charged has probably been committed
(cu ETO 823k, Young et al; MCM 1928, par,llla, p.115). The violent acts
of the soldiers after entering the house, the grabbing of prosecutrix
and 1lifting of her 8kirt and the grabbing of her sexual organ, all prior
to the time she was rendered unconscious, indicate clearly the intention
of the soldiers to have intercourse with her, The additional facts that
when she regained consciousness, her'clothing and the inside of her legs
were wet with fluid having the characteristics of semen, that one of
the soldiers "sprung up" from a prone position, apparently near to or on
top of her, that she experienced pain in the pelvic region of her abdomen,
end went immediately to take a douche, strongly indicate that penetration
of her was consummated by one or both of the soldiers. -Such facts alone,
aside from accused's statement, constitute sufficient proof of penetration
by circumstantial evidence to sustain the conviction (see CM 24922l, Hope,-
32 B.R. 69 (19L4L), III Bull. JAG 1L7). Moreover, the evidence of corpus
delicti need not cover every element of the charge, or be sufficient of
itself to convince beyond reasonable doubt that the offense charged has
been in fact committed (CM FTO 1LOLO, McCreary; CH ETO 5805, Lewis and
Sexton; MCM 1928, par.llla, p.l115). Accused's contentions that he Wdid
not make the statements contained in the confession, and that he made
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~another statement only after being promised a "llghter" sentence, were
contradicted by the testimony of Private Alexander and Corporal Purdy,
and under the circumstances the court was warranted in accepting such
confession (UM ETO 5747, Harrison, Jr; OCM ETO 558L, Yancy).

The evidence for the prosecution, which is strongly corroborated
- by other testimony relating to the condition of prosecutrix following
the conmission of the alleged acts, shows beyond doubt that the act of
intercourse admitted by accused was preceded by an extreme amount of force
and violence, as well as by putting prosecutrix in fear of death or serious
“bodily injury, and the finding of guilty of rape is abundantly supported
- (M ETO 611 Porter; CM ETO L19k, Scott; CM ETO 9083, Berger and
Bamford; ETO 12ix72, Syacsure). After prosecutrix was in a state of
unconsciousness, lack of consent was obviously apparent and presumed
(cu 24922k, ITI Bulle JAG 1L7; LL Am. Jur., sec.9, pp.906-907). Even
if accused did not actually achieve penetration, the evidence shows such
a commnity of purpose between him and Foster to accomplish the rape of
prosecutrix that accused would be liable as a principal for the.rape of
her by Foster (CM ETO 37LO, Sanders et al; CM ETO 3859, Watson et alj;
CM £TO 10857, Welch and Dollar o , )

6. The charge sheet shows that accused is 22 years of ége and was
inducted 6 Febru.ary 1943 at Camp Shelby, Mississippi. He had no prior
service.

7« The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial
rights of accused were cormmitted during the triale The Board of Review
is of the opinion that the record of trizl is legally sufficient to
support the findings of guilty and the sentence as commted.

8+ The penalty for rape is death or life imprisonment as the court- .
martial may direct (AW 92), Confinement in a penitentiary is authorized
upon a conviction of the crime of rape by Article of War L2 and sections
278 and 330, Federal Criminal Code (18 USCA L57,567)s The designation of
the U, S, Penitentiary, Lewisburg, Pennsylvania, as the place of confine-
ment is proper (C1r.229, WD, 8 June l9bh, seceII, pars.lb(L), 3b).

( O LEAVE ) ° | Judge Advocate

W (\%«A«o«mge Advocate

e //’ A7
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“ 1st Ind.
War Department, Branch Ofi‘ice of The Judge Advocate General with the

Furopean Theater. 10N E(u 245 T0: Commanding
General, United States Forces, ropean Theater (Main), APO 757,

U.SA;my

_ 1., In the case of Private ROBERT H. JOHNSON (34621411), 3L3Lth
‘Quartermaster Truck Company, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence as commuted,
which hold:mg is hereby approved. Under the provisions of Article of
War SOq s you now have authority to order execution of the sentence.

2, When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this ipdorsement.
The file number of the record in this office is CM ETO 18122, For con-
venience of reference please place that number in brackets at the md

of the order:  (CM ETO 181 W73
. n 7 |
‘ f":j . S : : 2 //////Z [t (e/c//

E. Co McNEIL,

By General, United States A.mv,
%l Judge Advocate General,

( Sentence as commited ordered executed, GCMO 592, USFET, 26 Nov 1945),

~
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_ o i%
- Bramch Qffice of The Judge Advoocate General
with the
BEaropean Theater
APO 887 _
BOARD OF REVIEW Mo, 1 . | 8 DEC 1943 .
of BT0 - 18138 .
URITED STATES ; 100TH INFANTRY DIVISICN
™ ) ; :
Private WALTER E. SMITH ) Trial by GOM, convened at Stuttzart,
(42181107)y Conpsny G, ) Cermny, 5 Ootober 1945. Sentenced
399th Infantry . ) Diskonorable §ischarge. (suspended)
) total forfeitures and comfimement at
) hard labor fer two years, Delta
; Disciplinary Training Center, les

Milles, Boxehes 8u Fhone, France,

OPINION BY BOARD UF FEVIEW Yoo 1
Sm. mm and CARROLL, Judge idvocates

1e 'The recard of trial in the case of the s0ldier nsmed above has been
examined. in the Bratich Office of The Judge AMvocate General with the European
Theater and thers feund legally insufficient to support the findings and the
sentence,’ The recard of irial hes mow been examined by the Beard of Review and
the Board submits thia, its opinion, te the hsistmt .mdgo Advocate teneral in
charge or said Branch Wiice,

20 Accuaeo. was trted upon tho ronoung Qurgo and Specificationt
CHARGIa W.ohtion ct ﬁw 96%h Ar‘biclo of Ware
Spocif:catzonlt In that Private Falter X, Snithn, |
Company G, 599th Infantry, 413, at PPorzheim,

Germarny, on or about 1 Ssptemder 1945 procure
Private First Class Adelard R, Gosselin, %o~

ele
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commt perjury, by inducing nim, the said Private
Gosselin, to take an oath before a campstent:

- tridunal in a %rial dy Special Court-Martiel of
“Private First Class Talter E, Jaith and Private
-George Ae Gagnon, tha? he, the s2id Frivate
Goaseiin, would testifry truly, and, wiiifully,
eorTuptly, and contrary to such oath, to testify
in substance that he could not identiry Private

Sa1th and Private Cegnon as being ths occupanis of a
certain hited States Army velicle which he, the :
said Private Cosselia, had seen at Fottingen,

Cemany, on or avout the evening of 18 ugust

19k5, which testimony was false, was material,

and was knowh by the said Private Snith and the

said Private Gosselia to be falses ‘ '

He pleaded mot guilty to and was found guiity of the Charge and :
Specification, No evidence ¢f previous convictions was introduced. Fe was
sentenced to be dishoncradly discharged the gervice, 1o forfeit all pay and
allowances dus or %o become due, and 6 be confined at hard iadbor, at such

"place as the reviewing suthority may direeét, for ilrse years. The reviewlng
authority appreved ths sentence but reduced the period of confinement fo two
years, crdered the sentenice exscuted but suspended the execution ef $zat pertien
"thereof adjuigimg dishomorable discharge until the soldier’s release frea
confinement, and desigrated the Delfa Disciplinary Training Ceater, Iss Mlles,
Bouches du Hhone, France as tie Dlace of confinement, The yroceedings were
. publisked iR General Court-Iaesial Qrders Number ol, Headquarters, 100th
Infantry Divisson, APO L7, UsSe Army, 2i Ostober 1945e

3+ The evidence for the prosecutien is substantiatly as fellowss -

n er about 1 September 1945, accused, a meader of Company G, 399th

Mutry. a2 Privats George A, Cagmon were jointly tried by special courte
‘martial at Fforzheim, Germary, aypointed by the Commanding Officer, 3¥9tx ~  *°
Infantry, fer having em er about 18 August 19/5 uvnlawfully and witheut . - .
autherity epriied to their ¢wn use and bdemefit, cms ome=guarter tom truck, -

value of more than $506,00, property of the Thited States (R20; Govte Exe B)e
B« Y 31 August 1945, Pirst licutsnant William A, Sullivam, trial julge edvocate
of the special sourt-martial that tried accused and Private Gagnon interviewed
Private First Class Alelard R, Gosselin, a prospective wilness for the prosecution
(R28)s A% this interview, Gosselim 3014 the trial -judge advosate tiat he would .
testify to the facts contained in a pricr statement in writiag made by him
(B31439-40, 42; Covie Bre T)e TUpor the special oourt-martial nearing, Gosselin,
celled and swern es a wilness for the prosecuticn (R31) testified that ke
could not identify siyone iathe jeep (R32), and was thersupoa confrorted by the
trial :ug- alvotats with his sritten statemext. (Govt. Bx, c). miok no

,.z-

RESTRICTED


http:tmJ.airttU.ly
http:ha't1.ng
http:�i'lci.al
http:D1sc1p1cary-~um.ng

a [' i

admi tted having made previvusly (R33)e The court tnen adjourned but reconvened on
L September 1945 at which time Cosselin was recalled to the wiiness stand, and
stated that he wishked to shange bhis testimony,that tte facts as set forth 1a his
previcus written statement were true and correct, and that on the night in
guestion hs did ia fact sse the accused and Privats Gagnon ia the "h’-ch)ecial /
(BB4=36)s Fe further stated that he falsely testified at the erigipal
martiel hearing that he 41d not recegnize tne men who were ia the jeop 'beoauso,
immediately preceding tae trial, accused come to him and saids

"You better 4o what Y telda you
‘ ~ er 1% will be T/S,.you have got
. a wife ard you want to go hame;
he satd I‘l11 Ve the enly one who comid 1dentify
hin i1a t2e jeep and I had aiready tecld hia
that I signed a statement that I put
him in the jeep, ani he zaid yeur word is
. better than the paper® (RL4)e

GCosselin was afrald of accused and, because of his statemeats, falsely testified
that he 414 net recogntize him (accused) (RLS,LO)e

After Cosselin testified at ine first hearing, aceused, accompanied by Gcgnon.
sgain 10ld him that he would have te stick to his stery or it would be "7/3%,
Gosselin thereupom reperted the inecident to a lLieutenant Youmg(Rib)e . .

mjor Robe#t L. Bercuter, Firs¢ 'Lieutemnt WMiitem A. &nhm and
bctmicia:n Feurth Grade James J, Ryan ecach testified as %o Privals Gosselin's
testimony at the trial by spectal conrf-martial (RR0e21, 24, 3132, 52«53, -
56=59)s Gegnon testified that snerily defore the camehcement ¢f $he iTial en
1 September 195, he overheard ascused tell Cosselin in sudstanocs that 2is writter
testimony was 26 good in covrt and that Af he was mot positive ke saw him net %o
go 1nto court and say so (RA0=61), Gagnon was with ia two ot txree feet of Gosselin
and accused, an? heard no threats uu‘lo Yy accnn& te Gosselin (363-62;).

h. Aceuseld was sdvised of his rights as a wiinass by the h,v mexber and
elected to remain silent, No evidencs was offered oa his bdenalf (R72-73).

5S¢ The spesificatiocn in ths instant cage alleges subornation of perjury,
vhich 1s the offense of *procuring anethsr %o camit legal Derjury, whe 1in-
consequehse of the persunasion taxes tke ©ath to which he has bdeen fncited®,
(2 Bouvier's Iaw Dictiomary, Ravle's 3r8 I4 (1914)s De 316})e Tn crder te
coavict an ascused ef this offemse, as.ia the case 8f perjury itself, a certata
quantun of proef 1s mecessary, Witk refstence to e offease of perfury, the
ronm.ng rule 38 appliicadblet
*In erder to csmvict a defendgnt of perjury 1t 1z mecessary
that there be mere than ealli against cath, Where, as in
‘this case, reliance is upen the lestimony of witnmesses, thers .
wust be two witmesses agatnst the defendant, or oms witmess
and written doowzents or stremg corroberating circumstauces
Proved by independent tosiimony of witnessos, This i3 s
inflextible ruie of IZe ccomeon law apDlieable to every
charge ef perjury and mnst be enforceld by tas ceurts until

=3
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.ennged by statute®, (Phair v. United States, (CCA 3rd, 1¥32),
bo ¥, 24) 953)e - S S

"The ancient rule tmat reqiured tne testimeny ef at

least twe witme=z=ses to preve the erime of Yerjury

has, ixdeed, veen relaxed,®”® Bul wtat may bdecailed

the modera equivalent of tols regquirement stiil

obtains, This general rule Row reguires the oathr

of ene witness te be supported by that ef anetler

e by some etmer indepexdent evidemee imeonsistent

with s Imnocence of thas defendant, *»* Otherwise there

would be but cath againsy oath 998, Ix Sgherfeld v, United
‘ States (CuCeds) 277 Fo BL *¢® 1% was made plain that,

wiile the evidense of twe witmesses was R0 longer required,

that of eme must be cerrederated by independent preof

of circuastances vhich takes the place of the evidease

of the se¢end withess and makes tas proef sufficieat te

e3tablish guilt deyond a reasenabie dowbi", (United States

v. lsancaen,(CCA 24, 1932), 59 ¥ (2d) 966)e

A.recent reiteration of this m.. a3 applied to perjury cases, is found
in Weller v. Uni%ted States, 323 US 606, 65 Sup Ct 5.8, L, 23 » (Q945),
whers, In aiawer %o the Prosescution’s reguest that the eourt re-examine anl
abandon the rule which Yars a cocavicltion of perjury on tke uncorrcborated
testimony ef a single w!tuu. the court salde

*The special rule wilch bars convlction feor perjury sololy
.uper the evidelies ¢f a single witness is deeply rooted
in peast centuries, ‘that it remders successful perjury
prosecutions more difficult thar they qtansrwise would be 1s
obvieus, and most criticism of the rule has stemmed froam
this resul £, **® Since equally honest witneases mey well have
differing recollections of the same event, we canmet rejeect
as whelly unreasomable the neticn that a2 cenviction for
parjury ought met te rest entirely upon an oath ggalinst
an oathy,’ The rule may originally have stemmed fram quits
_ different reasoning but 1aplicit iz tts evclution and
L continual vitality has beenr the fear that innocent witmeses
: “might be undulY harassed or cemvicted in perjury prosecutioms
I1f a less striageat rule were adopted,?®® Thother it logically.
£its into ouxr testimenial patter: or not, the govermment has
not advamced suffielently cogent reasons to cause us to reject
tho rale®,

Ta G4 BTO 160[;1;. Jan-rsu. the Beard of Revicw applisd the rule abeve
stated in a case where an acoised was charged with perjury and held that the
eemviotion ¢ould net be supperted simply upem an "oath againat am oceth’,

-lm
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That thls same rule 13 applicable to subornation of perjury cases 1s shown
by Hammer ¥, Thited States, 271 UeSs 620, 70 L, Ed.1118 (1926)s In that case,
the defendant was -1ndicted for subornation of perjurye In the lower court, the
e prosecution offered in evidence the recoxd of a bankruptcy yroceeding in which .
one Trinz was sworn and testified, Trinz was the only witness called to prove
the falsity of the testimcny and the : mmbormation. Fo testified that he gave the
testinony alleged in the Indictment, that it was not. true, and that ¥he petiticmer
suborned hime In passing upon the quesiion whether this svidence was sufficient to
sustein a conviction of, subomatiom of yperjury, the Supreme Court satd:

"is petitioner cannot be guilty of subornaticn unltesa
I Anz camitted perjury before the referee, ths evidence must
be sufficient to establish beyond a reasonable doubti the

falsity of his cath alleged as perjurye he question is et

the referes mag falsee Clearly the case 1s not as. strong for
- the prosecution as whire a witness presumed to be honest and
- by the govermment voushad for as worthy of belief, 1s called
to testify to the falsity of the oath of the defendant set forth
"as perjury in the indictment, BHere the socle relionce of th
goverment is the unsupported testimony of one for whose
character it cannot vouch - a dishonest man guilty of perjury
on one occasion or the other, There 13 no reason why the
testimony of ‘such a ane should be permittied to have grea‘ber
weight than that of a witness not so discredited. Xo
Exangs PN.Tele3e To hold to ths rule in perjury and to deny its
application in subornation cases would lead to unreasonable '
results, *#® o such distinction can be maintaineds
P’é_g_o_u&g :h tablish falsity i fi ang.omu .11
- 1s en o -e3 s 8 es in su cn as we
- 88 1in periury cases¥s (Z7L UeSs at 628, 70 Y, E. at I12)s (under-
’ scoring supplied)., - : ,
. 'The instant case 13 governed by the cases cited above. It 18 true that there
18 some corroboration of Gosselin's testimony that hils initial testimony at the
previous trial was false, There 18 evidence of Cosselin's sxirajudicial
statement contrary to the alleged false testimoeny, of his cral affirmation of
the truth of that statement, of the implied admission by accused that he was
in fact in the Jeep on the night in question, and of Gosselin's denial of the
truth of his first testimony later in the previous trials Byt gll of this .
wmmmmm.m mmm.ozmwum
. very matter ip issue, - -

Gagnon 's testimony that accused

*t0ld Cosselln that his written testmony
" wa3 np good in comrt 30 if he was'nt positive
bhe saw them ocut there in the jeep **% if he was'nt .
positive he saw him out there not to goin and say that he was $»se¢

~5-
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1s of such nebulous cpnaracter as not to meet the standard of corroboration
required by the courts (Mnited States Y. Issacaon, murpd)e o certatn,
specific inference may be drawn therefram that Smith and.GCagnon were in the jeep
or that Gosselin in fact recognized them., Its maximm vatue 1s am indirect
implied admission by accused that he was in the jeep. This possesses too
great a degree of uncertainity 1o be reliable corrovorative evidence,

The following cament of the court in the Isgacaon opzn:.on. supra, 18
appropiate here:

*That 1s a thing Zwhether accused was in toe jeeD/-

.80 peculiarly written {he Imowledge of these two

men (Cosselin and accused) alone that this case serves nll
to emphagsize the valus of the requirement for real
corrcberation of the testimony of one witness to support

a verdict in a cese of thid xind" (pe. Y60)s

We thus may not say that the corroboration of Gosselin's testimony 1s
of sufficient strength, under the authorities cited above io warrant upe
holding the instant conviction, There is certainly no more here than mere
oath against oath; there is no independent corroboration of the falsity of
Gosselin's first testimony., It follows that the evidencs does not support
the findings of gullty of subornation of perjurys’

. "6, The charge sheet shows that accused is 23 ysars eleven months of age
and was inducted 2 September 19Ll, to serve for the duration of the war plus
six months, Te had no yrior services -

"Te The court was legally constituted and had jurisdiction of tho person -
and offense, For ths reasons stated, the Board of Heview iz of the opiniom
that the record of trial is legally insufficient to mpport the findings and
sentence.

Wz v/

Judge Advocate
Judge Advocate
| ‘Jixdgo‘ AdvocataA

" abe
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‘ T (01) 44
. | 1st Ind, '
War Department, Branch D.f:ica of ﬁeiudge Advocate General with the
Buropean Theater. . 8 DEC 1845 - T0s
-General, Thited States rorces. E.lropean Theater (mnn).no 157
TUeSe Armye . . .

% WALTVM ‘HLINS ZCT6T 0IF

1, Kereuth transmitted for your action under Article of War 503 as
.amended by the Act of 20 Angust 1937 (50 State 243 10 USC'1522) and as further
anended by the Aot of 1 August 1942 (56 State (323 10 USC 1522), 4s the record of
trial in the case of "Pr!.vato WALTER Eo SOOTH (uamo,}. Galpany Gy 399th .

mmtry. . - . ) a

2¢ Iconwrintboopinionotthemardotaaﬂnmd. for the reasons
stated therein, recammend that the findings of guilty and the sentence be vacated,
and that all rights, privileges and property of which hs has been deprived by
virtue of said £indings and the sentence so vacated be restored,’

3¢ Yt appears that this case could have been easily pa:mdbymer
enninatlon of the witness Gagnon as to what transpired on’ the occasion when -
Cosselin testified be saw acw.sed itk and Ga@cu in the 3«;. but such questims

were nut aakod.

l;.' Inclosed 1s a form of action designed to carry into erfact the

recammendation hereinbefore mades Also inclosed-1s a dreft GO0 fur use in
“proamlgeting the proposed action, Fleass retuwrn the record of irial with requind

coxnoa of GOHOs - /é////z /éé /

EOcQ lcm. . . *
Brigaaier General,.thited States Army, bo
S hliatm‘k ‘Thdce Advocats Canerele o .,__*

( Findings and sentence vacated. GCMO 15, Usfet, 7 Jan 1946).
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with the
European Theater
APO 887

Branch Office of The Judge Advocate General

BOARD OF REVIEW NO. b 14 NOV 1945
CK ETO 18159, '

UNITED STATES 'SEVENTH UNITED STATES ARKY

Ve Trial by GCM, convened at Varburg,
Germany, 26 September 1945.

Sentence: Dishonorable discharge,
total forfeltures and confinement at
hard labor for life, United States
Penitentiary, Lewlsburg, Pennsylvania.

Private DONALD E. OREM (33558035),
Attached-Unassigned, 233rd Reinforce-
ment Company, 72nd Reinrorcement
Battalion -

e e e e N e e

HOLDING by BOARD OF REVIEW NO. 4 -
DANIELSON, XEYER and ANDERSON, Judge Advocates

1., The record of trial in the case of the soldier namcd above
has been examined by the Board of Review,

'2. Accused was tried upon the tollowing charges and specifications:

CHARGE Is Violation of the 58th Article of War.,

Specification: In that Private Donald F. Orem, 2334 Reinforcement .
Company, 724 Reinforcement Battalion then of Detachment:
90, GFRC, did, at Euskdrchen, Germany, on or about
24 March 1945, desert the service of the United States
and did remain absent in desertion until he was appre-
hended at Baltimore, Maryland, USA, on or about 11 May 1945,

CHARGE II: Violation of the 69th Article of War,

Specification- In that #* % %, having been duly placed in'’
confinement in the 90th Replacement Battalion Stock-
ade, on or about 13 March 1945, did, at Euskirchen,
Germany, on or about 24 Karch 1945, escape from said
confinement before he was set at liberty by proper
authority, -

A

1. - 18153

RESTRICTED


http:3.35580.35

e . RE _—
ol - STRICTED

= .
Accused pleaded not guilty and, two-thirds of the members of the court
Ppresent at the. time the vote was taken concurring, was found guilty of :
811 charges and specifications. Evidence was introduced of five pre-
vious convictions, three by special court-martial for absence without

- leave, for two, three and eleven days respectively, in viclation of
Article of War 61, one by summary court-martial for absence without
leave for six days in violation of Article of War 61, and one by summary
-court-martial for losing through neglect government clothing and
equipment in violation of Article of War 84, Three-fourths of the
members of the court present at the time the vote was taken concurring,

_he was sentenced to be dishonorably discharged the service, to forfeit
21l pay and allowances due or to become due, and to be confined at
hard labor, at such place as the rev1ew1ng authority may direct, for
the term of his natural life, The reviewing authority approved the
sentence, designated the United States Penitentiary, Lewisburg,
Pennsylvania, as the place of confinement, and forwarded the record
of trial for action pursuant to Article of War 502.

3. The evidence for the prosecution may be summarized briefly
as follows: On or about 13 Akarch 1945 accused was confined in the 90th
Beinforcement Battalion Stockade at Buskirchen, Germany. On 24 March
1945; he was absent from the stockade, although he had not been re-
leased from confinement by proper authorlty, and he did not return
thereto thereafter (R7,8). .
" The original morning report of Detachment 90, GFRC, aated
24 March 1945, was introduced in evidence without objection, showing
accused "fr abs in conf 90th Repl Bn Stockade to AWCL eff 0200 hrs®
(37,83 Pros. Ex A)o .

It was stipulated that "accused, Private Donald E. Orem, 233d
Reinforcement Company, 72d Reinforcement Battalion, then of Det 90,
GFRC, was apprehended at Baltimore, Karyland, USA and returned to
mllltary control on or about 11 May 1945" (R9, Pros. Ex C). The court
took judicial notices that the alleged absence of accused occurred in
, an active theater of operations (R9).

: 'L, After having been informed of his rights with reference to
testifying, accused took the stand under cath and stated that when
he left the stockade on 24 March 1945 he intended to go to Belgium
and France for a good time and then return, He had no intention of
leaving the military service, nor did he intend to avoid hazardous
service, He secured orders and traveled from Brussels to the United
States by air, and was apprehended at Baltimore, Maryland, at which'
- time he was dressqu"regular uniform® (R11-13).

No witnesses were called by the defense,
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5« The record of trial discloses an absence without leave of 48
days duration, initiated by an escape from confinement at Euskirchen,
Germany, during the progress of the war, and terminated by apprehension
at Baltimore, Maryland. In effect, accused admitted under oath all
essential elements of the offense of desertion, with the exception
that he denied any intent to desert the service of the United States,
but the court was abundantly justified in concluding from all the
circumstances shown by the evidence that accused did in fact intend
to desert the service (MCK, 1928, par, 130a, p. 144; CM ETO 1629 Q'Donnell).

: It is not necessary to determine the competency of the morning
report reflecting accused's initial absence inasmuch as the‘oral test-
imony conclusively establishes that accused was in confinement and
went absent therefrom without having been released, thereby'adequately
proving the initial absence without leave.

6. The charge sheet shows that accused is 20 years of age and
was inducted 18 February 1943, at Baltimore, Laryland. He had no
prior service,

. 7. The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to

support the findings of guilty and the sentence,

8, The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58). Confinement
in a penitentiary is authorized by Article of War 42, The designation
‘of the United States Penitentlary, lewisburg, Pennsylvania, as the
place of confinement is proper (Clr. 299,'WD, 8 June 1944, sec. II,
pars. 1b (A), 3b).

‘ A@G {SMN Judge Advocate
xé‘ApLZZ:: (:¥:>\\¢«LL«<EL§§Judge Advocate

L ‘og ;&m’} Judge Advocate
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Trial by OCM, o.nvened lq.t
Wasaerullingsn, Germany, 285 Cotober

YXITED SPATES 2
mmzo JOSEYN E, smwnch. % 19043. Sentenoss Dishonoradle
)

Ve

(z8952870)¢ Cozpuny A, 83rd disohurge, Wwtal furfeitures and

Armored Reconnaissance Battalion escnfinsseny at hard labor for 1ife. :
Eastern Brangh, United States Piseiplinary

Barrecks, Quonhnm. Eow fork.

HCLDING by BCARD OF BEVIAA WGe @
DABIZLION, METYR and AWDERSOX, Judze Advocates

~

A l. mmrdeterhlintlamotﬁauuurmdm
has bevn wrna ned by ﬂnBoo.rdotl‘vino

B+  Acoused was triod won the following Qwrge snd Speaificaticas
_CHAROE: Violution of the 63th Artlele of Zar,

Speoifioations In that Private Jose;h B, Btankevich
dld, at or nsar Gresse, Belgliua, &n or aboud -
2% Decender 1844, desart the servics of the -
United States and did rexaln adsent ia deserdion
until he waa apurerandsd at chinm. numu.
on or sboul 1T July 1943,

e pleaded not mdlv to the Charge and lpccitiutien but ;uuv 7 )
the lesser invluded offense of absenos without leave at the times

and places alisged, in vislatica of Artisle of Rar 81, and, all nssbars
of the ccurt prevent at the time the vete was taksn conewring, was
found guilty of the Charge snd Bpesifisation. ‘¥o evidence of previous
ocnvickions was introduced. Threc«fourths of the zexbers of the sourd
~ present at the time the vote was taken scnowrring, he was sentensed to
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be dishonorsbly discharged the service, to forfeit all pay and allowances
due or to boauxe due, and te be confined at hard labar, at such place s
the reviering authority nmay direct, for the Ssrm of his natural 14ife.

Tha reviswing aut writy spproved the sentence, designated the Zastern
Aranch, itsd Stutes. Digoiplinary Barracks, Orssuhaven, New York as

the plaoa of sonfinenwmt, and forwarded the ree rd of trial for astion
pursuant to Article of Tar 50%.

3. The evidanos for the proseoution xny be auemarissd briefly
.a3 followsy

On 29 Dscember 1944, agoussdfs orzanisation was engaged in
gombat wdth the enemy in the Lattle of the Bulge., They were dlsorganiaed
and beginning %90 avve to the rear fop recrzanization. Aaccussd and two
other soldliers, cfter a discussion of the gquestiocn, decided to make their
way to the rear because of the strain of tattle, and on the sane day,

29 Decenber 1044, went absent without leavs from thair orzanigation .
(Pros. Exs. A w14 2). They made thely way to Paris by foot and truck,-
obtained blank traveling ordar forms, signed their names thereio and -
went by plane %o Londm, remained there fUr two weeks, mnd, by prosveniing
thalr Cales travelinz crders, ohiained sur{soe transportutica from l
Giasgow, Scotland, to the United 3tatese They went by train %o Glasgow,

. sallad therefron the latter sart of Febraary 1948, and arrived at Boaton,
Magsaghusetts, about 3 Mareh 1945, Acoused then went Ly bus to h.e home
in Chloazo, Illinsis, <here ke errived about 7 Harch 1945. After reaching
Chloazo hs anzazed in no work and alweys wore his unifamm whez he left
his home{Pros.Ex.D). %u 17 July 1345 he was apprehsnded ia Chionge,
I11in0ds and was atlached to and jJoined a military polioe scupany at
For% Sheridan, Illinois,for ocnrinaent(?ro-. Bxe C)o

4, Accused's rizhte as a withess were oxphimd to him and he

zloﬁ:-d to remain sileat (ruo.n). He offered no evidense {a his behalf
Rl1).

G. The record of trial diecloses an absenge without leave of
more than six months durstica erigisating in an aotive theuter of cperations
2t a time when nocused's orranication was exgaged iy cue of ths most savage
and oruaial battles of the Luropeam ecanpaign, and teminating by apprehensien
at his home in the United States., lis transportasion from thz theater of .
operatiors to the nited States was frauduleatly asocmplished, and is
evidence of the dsliberaticn which atlended the offense. The record of
trisl sbundantly supports the inference that asoused satertained an
inteat to desert the servise of the United States and to aveid hazardous
duty, end 18 olearly legally suffisleat 0 supor: ths Zindings of the
eourt. :

*

8. 7Ths charge shest hows that accused is 36 years of age and was

o
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inducted 24 Mareh 1944, at Chisage, Illinois. Wo prier ssrvice is siowa,

Te The court was legally oconstitubed sand had Jurisdistien of tle
perscn and off