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CONFIDENTIAL (1)

Branch Office of The Judge Advocate General

with the
European Theater of Operations
AP0 871
BOARD OF REVIEW NO. 1 27 OCT 1844

CM ETO 3162

UNITED STATES 4th INFANTRY DIVISION

)
)
Ve ) Trial by GCM, convened at Ecausseville,
g France, 3 July 1944. Sentence: Dis-
Privete ERNEST HUGHES
(6395634 ), Company "L", )
8th Infantry. ;

honorable discharge, total forfeitures,
and confinement at hard labor for eight
years. Federal Reformatory, Chilli-
cothe, Ohio.

HOLDING by BOARD OF REVIEW NO. 1
SARGENT, SHERMAN and STEVENS, Judge Advocates

l. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. Accused was tried upon the following charges and specifi-
cations:

CHARGE I: Violation of the 92nd Article of War.

Specification: Ip that Private Ernest Hughes,
Company "L", 8th Infantry, did, on or
about 14 June 1944, at or near Ecausse-
ville, France, with malice aforethought,
wilfully, deliberately, feloniously, un-
lawfully, and with premeditation, kill
Albertine Coiffet, a human being, by
shooting her with a riflee.

CHARGE II: Violation of the 58th Article of War.
Specification: In that * * * 4id, at about
0800, 14 June 1944, at Ecausseville,
France, desert the service of the United
States by absenting himself without pro-
per leave from his place of duty with
intent to shirk important service, to wit,
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(2) CONFIDENTIAL

action against an armed enemy, and did
remain absent in such desertion until

he was apprehended at or near Eceuseville,
France, on or about 2045 14 June 1944.

He pleaded not guilty to both charges and their specifications.

He was found guilty of the Specification of Charge I, except the
words "with malice aforethought, wilfully, delibverately, felon-
iously, unlawfully, and with premeditation,™ substituting respect-
ively therefor the words, "wilfully, feloniously and unlawfully,”
of the excepted words, not guilty, of the substituted words,
gullty, and not gullty of Charge I but guilty of a violationof
the 83rd Article of War. He was found guilty of the Specification
of Charge II except the words and figures, "desert the service

of the United States by absenting himself without proper leave
from his place of duty with intent to shirk important service,

to wit, action against an armed enemy, and did remain absent in
such desertion™ &nd "2045", substituting therefor respectively

the words and figures, "absent himself without leave from'his
plece of duty and did remain absent without leave™ and "1900"%,

of the excepted words, not guilty, of the substituted words,
guilty, and not guilty of Charge II, but gullty of a violation of
the 6l1lst Article of War. Evidence was introduced of one previous
convictiodﬁby special court-martial for absence without leave for
one day in violstion of Article of War 61. He was sentenced to

be dishonorably discharged the service, to forfelt all pay and
allowances due or to become due, and to be confined at hard labor,
at such place as the reviewing authority my direct, for eight
years. The reviewing authority approved the sentence, designated
the Federal Reformatory, Chillicoths, Ohio, as the place of con-
finement, directed that pending final action accused be confined
at the 2913th Disciplinary Training Cemter, Shepton Mallet, Somerset,
England, and forwarded the record of trial for action pursuvant to
Article of War 503,

3. The trial above described was a rehearing. The accused
was previously trled by general court-mertial which convened at
Ecausseville, France, upon the following charges and specifications:

CHARGE I: Violation of the 92nd Article of War.
. Specification: In that Privete Ernest (NMI)
Hughes, Compeny "L", 8th Infantry, did,
on or about 14 June 1944, at or near
Ecauseville, France, with malice afore- /
thought, wilfully, deliberately, felon-
iously, unlawfully, and with premedita-
tion, kill Albertine Coiffet, a human
being, by shooting her with a rifle.

CONFIDENTIAL 3162
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CONFIDENTIAL (3)

CHARGE II: Violation of the 58th Article of Ware.
Specification: In that * * * did, at Ecause-
ville, Frence, desert the service of
the United States by ebsenting himself
without proper leave from his place of
duty with intent to sherk important
service, to wit, action against an armed
enemy, and 4id remain absent in such
desertion until he was apprehended at
or near Ecauseville, France, on or
about 2045 14 June 1944.

He pleaded not. guilty to both charges and their specifications. He
was found guilty of the Speciflication of Charge I, except the words
Ywith malice aforethought,™ "deliberately," and "with premeditation,”
of the excepted words, not gulilty, of the substituted words, gullty,
and not guilty of Charge I but guilty of a violation of the 93rd
Article of Wer. He was found guilty of the Specification of Charge
II, except the words "desert the service of the United States," sub-
stituting therefor respectively the words, "™without proper leave,®

of the excepted words, not gullty, of the substituted words, guilty,
and not guilty of Charge II, but gullty of e violation of the 61st
Article of War. Evidence was introduced of one previous conviction
(by special court-martial for absence without leave for one day in
violation of Article of War 8l1). He was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowancses due or to
become due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for 20 years. The reviewing authority
on 18 September 1944 disapproved the sentence and ordered a rehearing
before another court to be thereafter designated, and stated that

the disapproval and order of a rehearing confirmed his verbal direc-
tion of 26 June 1944 and was effective from that date.

4. The evidence 1s legally sufficient to Supportvthe findings
of gullty of absence without leave, in violation of Article of War
61 (R5,6,7,9,10) (Charge II and Specification).

5. With reterence to Charge I and its Specification, the evi-
dence- shows that on 14 June 1944, accused was a member of a squad
of Company L, 8th infantry, which squad was temporarily attached to
to M Company as ammunition carriers. M Company was then in contact
with the eremy, about five miles from Ecausseville, France (R7).
Ecausseville Imd been liberated from the enemy and no snipers had
been in that town for the previous four or five days (R8). At about
1530 hours 14 June 1944, accused, while absent without leave from
his place of duty and armed with a rifle, entered a house in Eéausse-
ville, where he found Mademe Besseliere in bed. She had given birth
to a baby two days-before. Accused sat down on the bed beside her

CONFIDENTIAL 3162
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end took drinks from a bottle of "l'eau de vie™ which he carried.

He offered some to liadame Besseliere and to her mother-in-law,
madame Albertine Colffet who was also present. 'The latter took

a drink, but Mademe Bess€liere declined (R18). The house consisted
of one room on the first floor and an attic upstairs (R17). Accused
then went across the street to the home of Monsieur M. Foularde. 1In
the presence of Monsieur Foulard, accused removed cartridges from
his rifle and belt, and "went over to the stove and wanted to throw
the certridges in the stove" but lionsieur Foulard intervened and
prevented it (R20). Accused returned to liadame Besseliere's house
with rifle and cartridges, went upstairs to the attie, came down
and went out again (R18). He returned a third time, but wadame
Besseliere's husband who had returned home in the interval "put hir
out and teld him not to come back and locked the door after the
soldier had gone." He returned a fourth time and tried the locked
door, saying, "open, open." (R18). iadame Albertine Coiffet went to
the door to open it. Accused, standing about three or four feet
from the door, pointed his rifle at the door and fired (R21). The
bullet penetrated the door and struck Madame Albertine Coiffet in
the center of the forehead and "the whole thing was blown off" (K13,
18). Second Lieutenant Joseph L. Brooks, 8th Infantry, arrived at
the scene a few moments after the shooting. He observed accused and
saw blood coming from under the door of Madame Bessellere's house.
e took the rifle away from accused and placed him under arrest.
Second Lieutenant Rexford k. Bloomgren, 8th Infantry, examined the
rifle and the two officers noticed that it had been fired. Brooks
testified that accused wes unsteady on his feet, incoherent and
intoxicated.

"All his sentences were Jjumbled up. At
one time he was talking about Napoleon.
He sald something about seeing Germans

in a house and had a lot of funny ldeas."”

Accused edmitted firing through the door and killing the woman.
Brooks "merely asked him about firing the shot and he only admitted
it an? said he thought there were Germens in the house" (R12-14,
26-27 .

Captain Samuel Victor, (M.C., (2nd Battalion), Medical
Detaechment), 8th Infantry, testified that immediately after the
shooting he examined and identified the body of Mademe Albertine
Coiffet. He stated:

"The deceased was lying in that position be-
side the door, which was closed. There was
a gun shot wound of the head, which was
bloody, and I was certain death must have
been instantansous."”

CONFIDERTIAL . 3162
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The witness made the acquaintance of the deceased two days prior
to the shooting, at which time he delivered her daughter-in-law
of a baby (R24).

Following the shooting, accused, at about 1900 hours the
sare day, was placed in the charge of Captain Robert' F. Bare, 8th
Infantry. The captaln d4id not want to ask him questions then be-
cause "in my estimation he was too drunk to talk sense to me."
However, accused "either knew what he had done or someone had told
him, because he tried to talk to me and explain he hadn't meantto
kill anybody" (R28). At about 1100 the next morning, Captain Bare
warned accused of his rights. He promised no reward to accussd
nor did he tell him his punishment would be lighter 1f he made a
statement. He was then sober and told Captain Bare that -

"On the 13th some men in his company had
gone out and captured some prisoners, and
on the morning of the 14th some other men
and he decldsd to do the same thing. So
they started out on the road, searching
through some villages. They ran across
some medicos who had some liguor and his
friends stopped off with them and he then
started off by himself. He stated that
while going down the road he saw two
Germans enter thls house and he tried to
get in the house. The door was locked
and he shot the lock off. He said he
didn't know anybody was on the other side
of the door; that he 4id not gzo in the
house and had not been in there before
and that he would not go in then because
he saw blood coming from the door. He
turned around and walked to the street
and did not remember who picked him up.
He said when he was facing the door with
the rifle he bumped the door with the
rifle and it went off. He did not say

he shot the lock off - he said he bumped
the door with the rifle and the rifle
went off." (R28).

5. After being advised of his rights, accused elected to be
sworn and testify in his own behalf (R29). He testified sub-
stantially in accordance with the statement previously made by him
to Captain Bare (R30).

-5~ 3162
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7. The court after a recess convened at the scene of the
crime (R19). The personnel of the court, prosecution and defemnse,
and accused, the reporter and the interpreter were present. Fur-
ther testimony was there received. Madame Bessellere, reminded
that she was under oath, added to her testimony, pointing out a
bullet hole in the door and showing where the bullet lodged inside
the building (R20). Monsieur Victor Foulard was sworn and testi-
fied regarding movements and conduct of accused prior to the shoot-
ing (R20,21,22). Privete Laborde, reminded that he was under oath,
gave further testlimony and described the manner in which accused
fired through the door, how and where he stood and the menner in
which he held the rifle (R22,23). After a recess, the court re-
turned to the original court room, the personnel of the court,
prosecutlion and defense, accused, the reporter and the interpreter
being present (R23).

The practice of "viewing the premises"™ by a military court
is authorized procedure (AW 31). However, the practice of receiving
testimony and examining witnesses at a "view of the premlses™ is
almost universally condemned and usually is reversible error (Under-
hill's Criminal Evidence, p.833, sec.410, Note 49; 16 C.J.,p.827,
sec+2092, Note 9, 23 CeJ«S., p.334, sec.986 ,Note 52). A "view of
the premises" properly conducted and not coupled with the examina-
tion of witnesses may, in many instances, be extremely helpful and
informatory to the court. When, in addition, the court sither per-
mits or directs an examination of a witness at the scene of the
event, it 1s indulging in a highly dangerous practice, which 1s not
approved or cormended.

In the instant case, the record affirmetively shows the
resence of accused and his counsel at the "view of the premises"”
%ng). During the examination of the witnesses &t the scene of the
alleged offense, no objection was offered by accused or the defense

counsel, who cross-examined prosecution witnesses (R22,23),.

Excluding all the testimony received by the court at the
"view of the premises," there was ample evidence to support the find-
ings of the court beyond any reasonable doubt. Under such circum-
stences, 1t 1s the opinion of the Board of Review that the testimony
received by the court at the "view of the premises" was an error of
procedure nct injuriously affecting the substantial rights of eccused,
znd under Article of War 37, the findings were not thereby invali-~
dated (CM ETO 611, Porter; CM ETO 1262, Moulton).

8. The record of trial does not show that Captaln Victor, who
examined and identified the body of liadame Albertine Coiffet, was
a doctor by profession (R24). However, his testimony that he had
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attended Madame Besseliere at the time of her confinement and
delivered her baby two days prior to the shooting indicated that

. he was a dootor and competent to give his opinlion that Liadame

Coiffet's death was caused by a gunshot wound (R24) (Wharton's

‘Criminal Evidence, 1lth Edition, sec.l1001,p.1763). Even one who

is not an expert may, after describing a wound, give his opinion
that 1t caused death (Ibid.,sec.1001,p.1764). The papers accom-
panying the record of trial show that Captain Victor was a member
of the Medical Corps, and was a member.of the 2nd Battalion,
Medical Detachment, 8th Infantry. v

9. It was stipulated by and between the prosecution, defense
and accused .that if Technlcian Fifth Grade Leonard Redeyoff, Head-
quarters, 4th Infantry Division, were present in court and sworn
as a witness, he would identify Exhibit A as the original record
of a former trial of this case on 18 June 1944, which record was
compiled from shorthand notes taken and transcribed by him as re-

" ported at that trial and contained exact testimony of witnesses

“who testified at that trial. It was further stipulated by and be~

tween the prosecution, defense and accused that were First Lieutenant,

. Walter E. Hollis, 8th Infantry, present in court, he would testify

under oath that he 1s personnel adjutant of the 8th Infantry and,
as such; is custodian of the personnel records of that regiment,

~which records show that Captaln John G. Record, 8th lnfantry, was
killed in action following the former trial of this case in which

he was a witness; that the records also show that Staff Sergeant
Roger E. Oyler, Company L,-8th Infantry, was killed in actlion -
following the former trial in which he was a witness; and that the

records also show that 24 Lieutenant Rexford M. Bloomgren, 8th

Infantry, was wounded in action and was evacuated following the
former trial of this case in which he was a witness (R5). The
trial judge advocate read from the record of the previous trial

the testimony of tlese witnesses durlng the presentation of evi-
dence for the prosecution (R5,6,9-14). This procedure was proper
in as much as 1t was agreed that the witnesses concerned were:
either "dead or beyond the reach of process™ (CM,1928,par.117b,
pel2l1l).. It would have been better practice for the record of Trial
to show that accused personally agreed to such stipulations, but

- 1t may properly be taken that the defense counsel had his acqui-

escience in assenting thereto (CM ETO 364, Howe).

. 10. As the accused at the first trialvon 18 June 1944 was
found not ‘guilty of murder in violation of Article of War 92,
but guilty of voluntary manslaughter in violation of Article of
War 93, and not guilty of desertion in violation of Article of
War 58, btut. guilty of absence without leave in violation of:
Artiocle of War 61, he,could not legally have been found guilty
of elther murder or desertion in violation of Articles of War
92 or 58 at the rehearing on 3 July 1944. In the Manual for

_CONFIDENTIAL - 3162
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Courts-Martiel, 1928, it is stated in paragraph 89, page 80:

"Upon such rehearing the accused shall
not be tried for any offense for which
he was found not guilty by. the first
court.

This language 1s modified by further language in the same para- f
graph, same page, reading:- .

"Where the accused is convicted at the
first trlal of a lesser included offense
only, & rehearing on the offense origin-
ally charged cannot properly be ordered;
elthough even if convicted of the offense
originally charged on such improperly
ordered rehearing such conviction may be
velid as.far as concerns a conviction of )
such lesser included offense."

Three cases with reference to rehearings cited in the Digest of
Opinions, JAG 1912-1940, secs. 408 (5) and 408 (6), pp.260-261,
are pertinent. In.CM 145806 (lggl) it is stated as follows:

"An asccused was tried for desertion and
was found not gullty of desertion but
gullty of absence without leave. The.
reviewing authority ordered a rehearing:
upon the original charge of desertion.
At the rehearing accused was again tried
for desertion. He pleaded not guilty of
~ desertion but guilty of absence without
leave and was found guilty of absence
without leave only. He was sentenced to
" dishonorable discharge and confinement.
The reviewing authority approved the
sentence and ordered its execution, but
suspended the dishonorable discharge.
HELD, That the rehearing, being a trial
of the accused for an offense of which -
he had already been acquitted, namely
desertion, was unauthorized because :
in direct violation of A. W. 50%, which
is the only authority for rehearings,
and the. findings and sentence should be
"vacated."” ‘

CONFIDENTIAL 3162
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A note following this case reads:

"Compare with C.M. 159024 (1924) and
C.M. 159219 (1924). In the latter
case C.M. 145608 (1921) is mentioned
but not overruled in terms."

In CM 159024 (1924) it is stated as follows:

"An accused was tried upon a charge of
desertion end was found not guilty of
desertion but guilty of absence with-
out leave. The reviewing authority
disapproved the sentence and ordered
a rehearing upon the original cherge
of desertion. At the rehearing the
accused was called upon to plead only
to the offense of absence without
leave, of which he had been found
gullty at the first hearing; and he
was tried for, and found guilty of,
this lesser offense only. HELD, The
requirements of A.W. 504, with refer-
ence to rehearings, were met, this
case being distinguished from C. M.
145606 (1921)." (Underscoring supplied)

In CM 159219 (1924) it is stated as follows:

MAccused was tried at a rehearing after
he had previously been tried on the

same charge and speciflcation. As a
result of the first trial he was found
gullty only of absence without leave

for the period azlleged in the specifi-
cation, and was sentenced to dishonor-
able discharge and total forfeitures.
The reviewing authority disapproved the
sentence and directed & rehearing. A4t
the reheearing accused was found guilty
of desertion and a sentence to dishonor-
able dlscharge and total forfeitures was
adjudged. The reviewing authority
approved the sentence. The record sup-
ports so much of the findings as involve
absence without leave for the period
alleged in the specificetion, in viola-
tion of A.W. 61, and supports ths sen-
tence.” '

GONFiDENTEAL 3162
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In CM 198108, Casey (1932) two properly appointed courts, Courts
A and B, were concerned. The reviewing authority referred a case
in which an accused was charged with desertion to Court A. On 4
February 1932 Court B convened and tried the case, found accused
gullty only of absence without leave for the period alleged and
sentenced him to cohnfinement at hard labor for five months and
forfeiture of $14 per month for a like period. On 15 February
1932, without teking formal action on the record of trial, the
reviewing authority referred the case to Court A by an indorsement
describing the first trial es a nullity. At the second trial
accused was found guilty of desertion as charged and sentenced

to dishonorable discharge, forfeitures of all pay and allowances
due and to become due, and confinement at hard labor for one yeare.
It was held that Court B had Jurisdiction %o try the accused,

that the action of the reviewing authority approving the second
sentence must be considered as a disapproval of the proceedings
including the sentence of the first trial, that the second trial
must therefore be consldered a rehearing and that under Article

of War 50% the record of trial was legally sufficient to support
only so much of the findings of guilty as involved absence with-
out leave from 20 October 1931 to about 12 December 1931, in vio-
lation of Article of War 61, and legally sufficlient to support
only so much of the sentence &s involved confinement at hard labor
for five months and forfeiture of $14 of his pay per month for a
like period.

-The Board of Review is of the opinion that the afore-
mentioned modifying lenguage in the Manual for Courts-Martlal
(par.89, p.80), end the last two cases above refsrred to, over-
ruled the holding in CM 145606 (1921) cited in Digest of Opinioms,
JAG, 1912-1940, sec. 408 (6), p.260. This opinion is strengthened
by the fact that this modifying language 1is not contained in the
Manual for Courts-Martial, 1921. Also, &s the sentence imposed
on accused at the rehearing was substantially less than that
imposed at the first trial no substantial right of the accused
wes thereby injuriously affected.

11, The evidence shows clearly that on 14 June 1944 at
Ecausseville, France, accused, armed with a loaded rifle and,
apparently angered becaused the door was not opened upon his
demand, recklessly and without the slightest justification or ex-
cuse fired through the locked front door of the house of Madame
Bessellere. Madame Albertine Coiffet, a French civilian, stand-
ing inside the door at the time accused fired, was shot through
the head end killed instantly. Accused was drunk but sufficiently
understood the consequences of his act for he stated soon after the
event that "he hadn't meant to kill anybody."

CONFIDENTIAL 1162
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"uanslaughter is defined to be the un-
lawful and felonious killing of another,
without malice aforethought, either ex-
press or implied and is elther volunteary
or involuntary homicide, depending upon
the fact whether there was an intention
to kill or not"™ (1 Wharton's Criminal
Law, 12th Ed., 5€C.422,pp.637-640).

"ianslaughter is distinguished from mur-
der by the absence of dellberation and .
mal%ce aforethought® (Ibid. see.423,p.
640 ). .

The evidence indicated that the accused fired the fatal
shot without Jjustification and with malice aforethought, as evi-
denced by his cold-blooded and indifferent demeanor during and
following the shooting, or &t least his reckless disregard of
human life and knowledge that his act might cause death or gerievous
bodily harm to occupants of the house. Except for the findings
in the first trial, the evidence would have justified a convic-
tion of murder in violation of Article of War 92 (CM ETO 3937,
Bigrow; .CiZ BTO 3362, Shackleford). The testimony of prosecution's
witnesses, Captain Robert F. Bare (R28) and Lieutenant Joseph C.
Brooks (R26), showed that the accused was drunk at the time of tle
shooting. The determination of the question whether the drunken-
ness of the accused fell short of that suf ficient to affect mental
capacity to entertzin the necessary intent was the peculiar pre-
rogative of the court, which question it resolved against the
accused (CM ETO 3937, Bigrow,and cases therein cited). The Board
of Review is of the opinion that the evidence 1s legally sufficient
to support the findings of gullty of voluntary menslaughter, which
offense is included in murder (MCl, 1928, par. 148z, p.162; CM
165268 (1925), (Dig. Op. JAG 1912-1940,sec. 450 (27, p.310).

12, The charge sheet shows that accused is 26 years of age
and enlisted 13 February 1939. (Eis perlod of service 1is governed
by the Service Extension Act of 1941). His prior service was as
follows: "Infantry Unassigned from July 8, 1936 to December 9,
1938."

13. The court was legally constituted and had jurisdiction of
the person and offenses. No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review 1s of the opinlon that the record of trial is
legally sufficient to support the findings of guilty and the sen-
tence. :

CONFIDENTEL.

3162
-11-


http:volunto.ry

(12) CONFIDENTIAL

14, Confinement in a penitentiary is authorized upon a
conviction for voluntery manslaughter (AW 42; sec. 275, Federal
Criminal Code (18 USC 454). However, prisoners under 31 years
of age and with sentences of not more than ten years, will be
confined in a Federal correctional institution or reformatory.
The place of confinement herein designated is, therefore,
authorized. (Cir.229,WD, 8 June 1944, sec. II,pars.la, (1),3a).

Judge -Advocate

Maticbn C I e an , Judge Advocate

Cﬁékgpéﬂfféf;-QUégzza;%?éL, Judge Advocate

CONFIDENTiAL 3162
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1st Ind.

War Department, Braneh Office of The Jud%e Advicate General with
the European Theater of Operations. 97 UCT {94 TO: Commanding
General, 4th Infantry Division, APO 4, U. S. Army.

le In the case of Private ERNEST HUGHES (6395634), Company
"L", 8th Infantry, ettention is invited to the foregoing holding
by the Board of Review that the record of trial is legally suffi-
cient. to support the findings of guilty and the sentence, which
holdini is hereby approved. Under the provisions of Article of
War 50g, you now have authority to order execution of the sentence

2+ When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
this indorsement. The file number of the record in this office
is CM ETO 3162. For convenience of reference, please place that
number in brackets at the end of jhe, ordsr: ETO 3162).

/A !’ ‘
. FRANKLIN RITER,

Colonel, J.A.G.D., .. ,
Acting Assjstent Judge Advocate General.
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Branch Office of The Judge Advocate General (15)
with the
European Theater of QOperations
APO 871

BOARD COF REVIEW
ETO 3163 1 AUG 1944

UNITED STATES ) SOUTHERN BASE SECTICH, SERVICES OF
SUPPLY, now deslgnated SOUTHERN BASE
Ve. SECTION, COMMUNICATIONS ZONE, EUROPEAN

THEATER CF OPERATIONS,
Private HORACE BOYD, Jr,

(38339557), 2L4th Port Trial by GCM, convened at Plymouth,
Company, 386th Port Bat- Devonshire, England, 12 June 194.

talion, , Sentences Dishonorable discharge,
. ‘ total forfeltures and confinement at
hard labor for ten years, Federal
B.eforma.tory, Chillicothe, Chio,

HOIDING by the BOARD OF REVIEW
RITER, SARGENT and STEVENS, Judge Advocates,

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specification:

CHARGE: Vlolation of the 93rd Article of War,

Specifications In that Private Horece (NMI) Boyd,
Jre, 214th Port Company, 386th Port Battalion,
did, at Newton Abbot, Devonshire, England, on
or abou’o 20 May 1944, with intent to commit a
felony, viz., rape, commlt an assault on
Tvonne Jones by wilfully, felonlously and
forelbly throwing her to the ground, getting
on top of her, pulling at her underclothes,
striking her about the face and bruising her
thighs and legs,

He pleaded not guilty to and was found gullty of the Charge and Specifice.
tion, - Evidence was introduced of one previous conviction by summary cour
for abgence without leave for one hour in violation of Article of War 61,
He was sentenced to be dishonorably discharged the service, to forfelt
all pey and allowances due or to become due and to be confined at hard
labor, at such place as the reviewing authority may direct, for ten years,

. =l
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The reviewing authority approved the sentence, designated the Federal
Reformatory, Chillicothe, Ohio, &s the place of confinement and forwarded
the rg;Prd of trial for action pursuant to the provisions of Article of
War 50%,

-3+ The evidence for the prosecution shows that on the evening of
the date alleged Mrs, Yvonne Jones, 35 Ley Lane, Kingsteignton, Devonshire,
England, a married woman 21 years of age, went to visit Technician Fourth
Grade James L, Hamilton, 216th Port Company, 386th Port Battalion, at Aller
Park Camp, Newton Abbot., They walked around the camp and when 1t was
time for her to go home, Hemilton returned to the camp to get her bicycle
while she walked on down a hill reading a book (R12-16). She met accused,
a colored soldier, coming up the hill, who asked where she was going,’
When she replied that she was wajting for someone, he said he would wait
with ber, but she told him to go to camp, that he would be late for bed
check., He offered to walk down the road with her, but she replied that
the person she was waiting for "would be down in a minute", He seized
her arm, shoved her through a hedge and said "Give me some sugar®,

When she replied, "No, let me go", he released her and she ran up the
road, He caught her, seized her arms and put them behind her back and
pulled: her through the hedge again, ripping her blouse, He punched

her in the eye., When she screamed, he threatened to kill her unless she
remained quiet. She kicked him as much as possible and screamed again,
He threw her on the ground, punched her eye again and got on top of her,
He told her to shut up after she soreemed once more, He said that it made
no difference when she remarked that she was married, and when she com-
Plained "If you do that I will have a baby", he replied "I am wearing a
protection", He raised himself up and ripped her knickers, He then
"must have seen scmeone coming" for he got up and ran '(R16-18,20), At
the trial, she identified accused as her assailant (R18),

When Hamllton gecured Mrs,. Jones! bicycle, he went up the road but
could not find her., He met Technical Sergeant Robert L, Love of his come
pany and the two men shortly thereafter heard a scream, They rdan into
the woods and saw accused get off the girl and run away, They ran after
him and Hamilton caught him after a chase of about 100 yards., Accused
shouted to Hamilton "Go on and kill me, that is what you want to do, I
%now th?s is your girl" (R7-9,13-14,185. It was not dark at the time

R14,19). ‘

Mrg. Jones was crying, She was later examinéd and found to be
nervous and upset, She was bruised about the left eye and there were very
small abrasive areas on the imner part of her lower lip, There were three
or four small scratches on both her legs. She was given a sedative and her
legs were bathed with tincture of merthiolate(R10-13).

4e For the defense, accused testified that when he met the girl he
asked where she was going and she replied that she was waiting for someone,
He asked if he could walt with her and she said "No", She started to walk
fast and then began to run while looking back at accused, She fell down,

, -2-
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"grabbed her eye and started hollering". Her eye was bleeding., He
picked her up and she ran through the hedge, He thought she was badly
hurt, ran down through the hedge, lifted her up "and she hollered again",
Accused said "I am trying to help you"., He then saw Love and Hamilton
running toward them and ran away when he heard Love say "Cut the dirty
Son of a Bitch", They overtook him when he stopped after he ran about
ten feet (R21-24). , )

5« Competent and substantial evidence fairly tended to establish
every element of the offense alleged, The testimony of the victim was
amply corroborated by the testimony of other wiinesses, The evidence
is legally sufficient to sustain the findings of guilty (CM ETO 1673,
Denny and cases cited therein;- CM ETO 1873, J, Brown; CM ETO 1954,
Iovato; CM ETO 2843, Pesavento).

6. The charge sheet shows that accused 1s 22 years ten months of
age and that he was Inducted 1 December 1942 to serve for the duration
of the war plus six months, He had no prior service, .

7. The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantlsl
rights of accused were committed during the trial, The Board of Review
i3 of the opinion that the record of trial is legally sufficient to sup-
port the findings of guilty and the sentence, which 1s considerably less
than the maximum for the offense charged (MCM, 1928, par. 104c, P.99).

8, Confinement in a penitentlary is authorized on conviction of the
offense alleged by Article of War 42 and sec,276, Federal Criminal Code

(18 USCA 455). The desigmation of the Federal Reformatory, Chillicothe,
Ohio, as the place of confinement is authorized (Cir.229,WD, 8 June 1944,

sec.II, pars. 1a(l), 3a).
)/Zﬂ-é , Judge Advocate

y Judge Advocate

%M{ @}1 , Judge Advocate

=3
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(18) lst Ind.

War Department, Branch Office of The Judge Advocate General, with the
Europesn Theater of Operations. E A}{G 19 TO0: Commanding
General, Southern Base Section, Co ca ons%one, European Theater
of Operations, APO 519’ U, S. Armyo

1, In the case of Private HORACE BOYD, Jr. (38339557), 214th Port
Company, 386th Port Battalion, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally suf-
ficient to support the findings of guilty and the sentence, which hold-
ing is hereby approved, Under the provisions of Article of War 50%,
you now have authority to order executlon of the sentence,

2. TWhen copies of the published order are forwarded to this of-
fice, they should be accompenied by the foregoing holding and this in-
dorsement, The file number of the record in this office is ETO 3163,
For convenience of reference please place that number in brackets at
the end of the order: (ETO 3163), .

Y

"/ "l c. ueNElL,
Brigadier General, United States Amy,
Assistant Judge Advocate General.

=
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Branch Office of The Judge Advocate General (19)
with the
Buropean Theater of Operations
AYO 371

BOAED OF EEVIEW NO. 2
17 AUG 1944 .

QY ETO 3169

UNITED STATES 1ST BOLBARDMENT DIVISION

Trial by GClM, convened at American
Air Force Station 109, 27 June 1944.
Sentence: Disghonorable discharge,
total forfeitures, and confinement
at hard labor for three years.
2912th Disciplinary Training Center,
United States Army.

Ve

Private JOHN C. LEONARD
(10600629) , 326th Bombard-
ment Squadron (H), 92nd
Bombardment Group (H) AAF.

HOLDING by BOAED OF RSVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEFPER, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 6lst Article of War.

Specification: In that Private JOHN C. LEONARD, 326th
Bombardment Squadron (H), 92nd Bombardment Group
(H) AAF, did, without proper leave, absent him-
gelf from his station at AAF Station 109, from
about 18 August 1943 to about 1900 hours, 7 May
1944.

He pleaded not guilty to and was found guilty of the Charge and Specifi-
cation, except the words "at A&F Station 109". No evidence of previous
convictions was introduced. He was sentenced to be dishonorably dis-
charged the service, to forfeit all pay and allowances due or to becomse
due, and to be confined at hard labor, at such place as the reviewing
authority may direct, for three years. The reviewing authority approved
the sentence, designated the 2912th Disciplinary Training Center, United
States Army, as the place of confinement, and forwarded the record of
trial for action pursuant to the provisions of Article of War 50%.

3. The undisputed evidence snows that accused was stationed with
his organization at Alconbury, American Air Force Station No. 102 on
10 July 1943 (R8), and that on that date he was sent to the ond Bvacuation

3169
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Hospital, later known as the 49th Station Hospital (R6,12). On 30

- July his organization was notified that he was in the 16th Station
Hospital, and he was so carried on the records of his organization
until in Msrch 1944 when his organization was notified by teletype,
in answer to an inquiry, that he had been released from that hosgpital
on 18 ‘August 1943 (R7,10,16) . He was apprehended by an agent of the
Criminal Investigation Divieion, Provost Marshal General's Office,
United States Army, London (R10), and a police conetable of the London
Metropolitan Police Department at Green Street, Southeast London (r11),
on 7 May 1944 (R10). When the police rapped at that address, accused
answered the door and admitted that he was Private Leonard and, after
due warning of his rights in answering questions, stated that he knew
why they were there and that he had been absent from his unit since
approximately August 1943. The place where accused was found was his
home (R11). Accused's unit moved from American Air Force Station No.
102 to American Air Force Station No. 109 on 15 September 1943.
Sergeant James W, Harrison of accused's organization testified that
the unit had an understanding with the 16th Station Hospital that they
would be notified when accused was released from that hospital and no'
efforts were made to locate accused for, as far as they knew, he was
still in that hospital (R15). Accused had been given no pass from
his unit between 18 August 1943 and 7 May 1944,

4, No evidence was given by or on behalf of accused. His rights
as a witness were explained to him by both defense counsel and the court,

5. Article of War 61 provides that,

"Any person subject to military law who ® * * gb-
sents himpgelf from his command, guard, quarters,
station, or camp without proper leave, shall be
punished as a court-martial may direct."

To convict a soldier for this offense, it must be shown (a) that he
abgented himself from his command, guard, quarters, station, or camp for
a certain period, and (b) that such absence was without authority from
anyone compstent to give him leave (MCM, 1928, par.132, p.146). The ac-
cused was discharged from the hospital for return to duty 18 August 1943,
His unit was not informed and continued to carry him on their records as
absent in hogpital until, upon inquiry, he was found and apprehended at
his home. He admitted hie long absence and that he knew why the polics
had coms to his home.

6. The charge sheet shows accused to be 43 years and six months of

age. He enlisted &b London, England, on 9 February 1943, without previ-
ous service,

-2 -
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7. The court was legally conptituted and had jurisdiction of
the person and offense. No errors injuriously affecting the sub-
stantial rights of the accused were committed during the trial.
The Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sen-
tence.

8. Confinement is authorized upon convietion of a violation
of Article of War 61 and under the exceptional circumstances of this
case (his domicile is London whers his wife and family live), the

2912th Disciplinary Training Center, United States Army, as the place
of confinement is proper.

, =,
%”["’&W Judge Advocate
/MWWH'MJ Judge Advocate
b.—‘-

_%Ma@f Judge Advocate

-3 - 3169
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(22) lst Ind.

War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 17 AUG 1944 TO: Commanding
General, 1st Bombardment Division, AP0 557, U. S. Army.

1. In the case of Private JOHN C. LEONAED (10600629), 326th Bom-
bardment Squadron (H), 92nd Bombardment Group (H) AAF, attention is
invited to the foregoing holding by the Board of Review that the record
of trial is legally sufficient to support the findings of guilty and the
sentence, which holding is hereby spproved. Under the provisions of
Article of War 50}, you now have authority to order exscution of the
sentence,

2. When copies of the published order are forwarded tq this of-
fice, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is TM ETO
3169. For convenience of reference please place that number in
brackets at the end of the order{CM ETO 3169).

Brigadier General, United States Army,
Asgistant Judge Advocate General.
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Branch Office of The Judge Advocate General (23)
with the
European Theater of Operations
APO 871
BOARD OF REVIEW
ETO 3180 9 AUG 1944

UNITED STATES % 9TH INFANTRY DIVISION
Ve . Trial by GCM, convened at Flaman-
) ville, Normandy, France, 4 July
Private GORDON L, PORTER
(15055857), Company "IM, é
39th Infantry.

1944. Sentence: Dishonorable

. discharge, total forfeitures and
confinement at hard labor for life.
United States Penitentiary, Lewis-
burg, Pennsylvania.

HOLDING by the BOARD OF REVIEW
RITER, SARGENT and STEVENS, Judge Advocates

l. The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specification:

CHARGE: Violation of the 92nd Article of War.

Specification: In that Private Gordon L. Porter,
Company "I", 39th Infantry, did, near
Cherbourg, France, on or about 26 June 1944,
with melice aforethought, willfully, delib-
erately, feloniously, unlawfully, and with
premeditation kill one Private SANM H, SWMITH,
a human being by shooting him with a rifle.

He pleaded not guilty and, three-fourthe of the members of the court
present when the vote was taken concurring, was found guilty of the
Charge and Specification., Evidence was introduced of two previous con-
victions by summary court for absence without leave for 11} and 165
hours respectively, in violation of Article of War 6l. Three-fourths
of the members of the court present when the vote was taken concurring,
he was sentenced to be dishonorably discharged the service, to forfeit
all pay and allowances due or to become due and to be confined at hard
labor, at such place as the reviewing authority may direct, for the tern
of his natural life, The reviewing authority approved the sentence,
designated the United States Penitentiary, Lewisburg, Pernsylvania, as
the place of confinement but directed that nending further orders accused

-1 -
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be held at the 2912th Disciplinary Training Center, Shepton liallet,
Sonerset, England, and forwarded the record of trial for action pur-
suant to the provisions of Article of War 50%.

3. The evidence for the prosecution consisted of the testimony
of the following witnesses, all members of accused's organization,
Company I, 39th Infantry: -

Staff Sergeant Stephen Ruzycki testified that on the morning
of 26 June 1944 he was the leader of a squad which was sent to an out-

post to protect the right flank of the company. Accused and Private
Sam H, Smith (the deceased) were members of the squad. About 300
yards from the ccmpany command post the squad deployed about 150 yards
along a hedgerow in the vicinity of Octeville, near Cherbourg, France.
About noon the squad was relieved by a signal from the command post and
Ruzycki began to gather the men (R6-7). When he came up to accused
and deceased Smith, both were sitting down and accused was arguing.
When witness ordered them to move out, Smith rose to his haunches.,
Accused seized his M-l rifle which was beside him, jumped up end said
{™This =~ ~- pulled a gun on me, I'1l kill him'" Accused snapped

back the safety on his rifle and Ruzycki ordered him "to put the safety
back on again". Instead, accused pulled the trigger and shot Smith
between the eyes. Deceased fell on his back, Witness then took the
gun from accused, put the safety on, and took accused to camp (R8-11).
Witness further testified that Smith, when shot, was on his knees and
gitting back on his heels with his hands on his knees, He was armed
with"a German gun, 'either a Luger or P-38" which was in his holster.
Ruzycki did not see deceased meke any movement toward his pistol or
attempt to open the holster (R8-9), He was smiling and did not appear
to be angry. TFrom the time deceased sat up on his haunches until the
shot was fired, accused and deceased did not exchange words (R12).
About 10-15 seconds elapsed during this interval, and sbout 2-3 seconds
elepsed between the time accused picked up his rifle and the firing of
the shot (R9-11). Witness did not know what the two men were arguing
about but accused was doing the talking (R11-13), - Ruzycki smelled the
odor of liquor at the time of the incident (R1l)., Accused joined the
squad in October 1943 and deceased jolned it about ten days prior to
trial. Ruzycki did not notice any previous friction between them, "There
was the usual arguing among them, but no bad feeling, * % * I don't think
they were buddies, but they did associate with each other" (R11-12).

Privete First Class Larry L, Willlams noticed the reat of the
squad gathering arocund accused and Smith, and heard the former tell

Ruzycki that Smith "had drawn a gun on him and that he was going to kill
him", Witness heard the click caused by the release of the safety and -

& Private Gotcher who was standing in front of the witness said "'Porter,
what do you mean by teking that safety off that rifle? Put that safety

back on that rifle right now!™, Although witness did not "exactly see" .
deceased's hands,the latter appeared to be sitting back on his heels with his
hands held loosely on his legs, His head was cocked on one side and he

-2 - '318“
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was smiling at accused "who appeared to be rather resolute in the deter-
mination to carry out his threat., DBy that time he pulled the trigger".
Smith fell backward with his hends thrown behind his head, Not over a
minute elapsed between the time witness walked up to where he could see
the two men, and the shot. Witness did not hear deceased say anything.
Although Ruzycki took accused's arm on the way to camp, the latter walked
*pretty streight" end "on his own power®, Before leaving the bivouac
area that morning, witness saw deceased empty his canteen and believed
that it contained cognac., He also saw accused take a drink and put a
bottle in his field jacket (R19-22).

When Sergeent Earl J, Hartzell arrived where a group of sol-
diers were gathered he heard accused say "'You son of a bitch! You draw
a pistol on me and I'll kill you'", Accused drew his rifle back,
quickly pulled it up to Smith's heed and fireds Witness did not hear
deceased say anything and could not see his position just prior to the
shot as there were too meny men around, He could see him "from his
waist on up", however, and did not observe any action by deceased to
indicate that he was attempting to draw a gun, Witness had never
observed any friction between the two men (R15«16).

As Private First Class Williem E, Dietrich approeched he heard
accused say to deceased "'If you draw that pistol, I'll shooct you, you
son of a bitchl'?, Accused, who was standing right in front of deceased
and pointing his rifle at his head, then released the safety on the
weapon and pulled the trigger. Before he was shot, Smith, who was wear-
ing a holster at his hip, was on his knees and sitting on his heels, with
his hands open in his lap, He was smiling. Witness did not see him
meke any effort to draw a gun nor did he hear him speak.s Dietrich had
never observed any friction between the two men, and could not tell if
they had been drinking (RL6-19).

Private First Class Thurmsn L, Tomlinson heard accused and
Smith arguing and heard accused say "'You son of a bitch! I'1l1 kill
youl'*, Deceased was on his knees, sitting back on his heels with his
hands on his legs just above his knees, He did not do enything to
indicate that he was going to draw a gune Accused, whose back was to=-
ward witness, jerked his rifle forward and pulled the trigger when the
end of the barrel was about two inches from Smith's head and the shot
knocked deceased backward, Witness did not see any evidence of liquor.
He had heard arguments on other occasions between the two men but "noth-
ing serious®, They got along as well as most members of the squad,
Deceased drank "quite a bit" and accused *also drank some", Accused -
seemed to be a "pretty good boy" drunk or sober, and "just wanted to
argue®s He did not cause much trouble and when drunk got along well
with men of the companye Witness knew accused for about eight months,
Deceased, recently transferred to the squad, had been in the company
for several months. He also appeared to get along well in the squad
(R23-25).

-3 -
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After accused was brought to the command post by Ruzycki, First

lieutenant Williem B, MeClellan, exscutive officer of the company, went to
the scene of the shootinge McClellan testified that he found Smith dead.

*The cause of his death was a bullet
going through his forehead and coming
out of the back of his head and teke
ing off the top of his head’.

The "strap" of his holster was unbuttoned "but the pistol was firmly in
the holster® (R26-27).

4o For the defense accused, having been warned of his rights,
testified that on the morning in question deceased "had a centeen, but I
didn't have any with me, DPrivate Smith was pretty much drunk and I
drank too" (R28), Accused had three drinks during the entire morning.
To accused a drink meant "About three inches in a glass® (R29,32-33)., He
and deceased were lying down and were arguing but accused testified that
he did not remember the subject matter of the argument, They were not
tussling (R28,29,31«32), Suddenly deceased "jumps on his heels and falls
on his knees and makes for his pistol". Deceased unbuttoned the flap of
his holster and made a remark but accused did not know what he said.
Accused, who was about six or eight feet away, was excited and thought
deceased was going to shoot him, He seized his gun which was “lying
.right alongside® of him, got up, ran toward deceased and shot him when he
was about a foot away. Ruzyeki then came up and accused testified that
the sergeant said *'Kill the son of a bitch!' Just like that! He was
talking about mel", ' Accused was standing when he fired the shot and de-
ceased was on his knees (R28-32).

The following colloquies occurred during acéusedfs examinations

Q. Did. you raise up first or did Private Smith
reise up first?

A, Private Smith raised up first.

Qe+ What position were you in before this inciw
dent occured?

A. We were all laying down and Private Smith
jumped on his knees and made for his pistol
?nd § thought he was going to shoot me, sir®

R29).

"Qe You say that Privete Smith indicated to you
that he was going to get his gun?

A. He was making this motion and he jumped on
his knees and he throwed his hand back and
- I thought he would shoot, so I did first,
sir.

Qe Did he take hold of his gun?

A. He had his hand back therse, sir.

TR EREE ' '318“'
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Qe Could you have grabbed hold of him before
he got his gun?
A, Mo, sir,
Q. Why not?
A. I wasn't that close, sir.
EE RN
) ' Q. How close were you, then?
A. I was about six or eight feet away, sir®

- (R30).

"Qe At the time that you ﬁred the shot, how
far away were you? -

A. I had run up on him, sir, I was about

‘ six inches to a foot away from him.

s e R e RN '

Q. Then, as far as’'you know, he never got
hold of his gun?

A Yos, sir,. .

I I \

Q. You never did see the gun in his hand?

A, No, sir.

‘ TR NEE ,

Qe Did you see him even open his holster?

A. Yes, sir I saw that he did open his
holster.

e 2 r R

Qe But you were determined to kill bim at
the time that you saw him get up?

A, Yes sir, I figured that he was going
to kill me, if I hadn't killed him®(R3l).

*Qs You moved from about eight feet to one
foot away from him before you shot him?

A+ Thet's right, sir. ;

Qs Then you could have gotten to his arm,
couldn't you? '

As I don't know, sir, I just didn't*(R32).

Accused further testified that on the previous evening he and
deceased "hed a couple of drinks and we had argued a little“,s Deceased
then seid "he would fight no son of a bitch feir*(R32)e Their friend-
ship up to the time of the incident was "all right"e Accused never went
out with deceased and had no dealings with him (R29). .

5+ Called as a rebuttal witness by the prosecution, Ruzycki testi-
fied that when he first observed the two men, accused was standing still
about three feet from Smith with his gun held at his hips, - Accused ’
unsnapped the safety catch, shoved the gun forward and pulled the trigger. -
The muzzle was then about a foot away from Smith, Witness did not observe

any affirmative action by deceased (R33-34).
3180
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Hartzell, also called as a witness in rebuttal by the prosecution,
Itestified that when he first observed the two men, deceased was kneeling and
accused was standing still, about_three feet away and leaning forward, Hs
*brought the gun back down to his hip® and said *'You son of a bitch! You
draw a pistol on me and I'11 kill youl'*, At the same time he "stuck the
rifle up «- it was very close e and pulled the trigger at the sams time"

(R34=35)« . :

6o "Murder is the unlawful killing of a human
being with malice aforethought. ‘'Unlaw-
ful' means without legal justification or
axcuses,

s % 2w

Malice does not necessarily mean hatred or
personal i1llewill toward the person killed,
nor an actual intent to take his life, or
even to take anyone's life, = The use of
the word 'aforethought' does not mean that
the malice must exist for any particular
time before commission of the act, or that
the intention to kill mmast have previously
existed, It is sufficient that it exist
at the time the act is committed., (Clark).

Malice aforethought may exist when the
act is unpremeditateds It may mean any
one or more of the following states of mind
preceding or coexisting with the act or -
omission by which death is causeds An
intention to cause the death of, or grie-
vous bodily herm to, any person, whether
such person is the person actually killed
or not (except when death is inflicted in >
the heat of a sudden passion, caused by
sdequate provocation); knowledge that the
act which causes death will probably cause
the death of, or grievous bodily harm to,
an raon, whether such person is the pere
son actually killed or not, although such
‘knowledge is accompanied by indifference
whether death or grievous bodily harm is

Lusei or not or by a wish that it may not
be caused; intent to commit any felony" (MMM,

1928, perellSa, pp.162,163-164) (Underscor-
ing supplied).

"T{ is murder, melice belng presumed or ine
ferred, where death is caused by the intene
tiopal and unlawful use of a deadly weapon

-6a
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in s deedly manner provided in all ceses \

that there are no ecircumstances serving
to mitigate, excuse, or justify the act.
The use of a deadly weepon is not conclue
give as to malice, but the inferénce of
malice therefrom may be overcome, and
where the facts and circumstances of the
killing are in evidence, its(sic) exiat=
ence of malice rmust be determined as a
fact from all the evidence.

RN YN
In order that en implication of malice

may arise from the use of a deadly wea-
pon it must sppeer that its use was will-

ful or intentional, or deliberate. This,
like other matters of intent, is to be
gathered from the circumstances of the
cagse, such as the fact that accused had
the weapon prepared for use, or that it
was used in such a manner that the natue-
ral, ordinary, and probable result would
be to take 1ife®(29 C.J., Bec.7k, Dp+1099=
1101) (Underscoring supplied).

*Deadly weapon used by the accused, the
provocation must have been very great in.
order to reduce the crime in a homicide
to that of voluntary msnslaughter. Mere
use of deaedly weepon does not of itself
reise a presumption of malice on the part
of the accused; but where such a weapon
is used in a manner likely to, and does,
cause death, the law presumes malice from

the act, * * » Mere fear, apprehension or
‘belief, though honeatly entertained, when
pot justifiable, will not excuse or miti=

v gate e killing where the denger was not
urgent® (1 Wharton's Criminal Law, sec.426,
PPeb52-655) (Underscoring supplied).

(a) It was established beyond all doubt by the evidence,
including accused's own testimony, that he shot and killed the person
alleged, If an intent to kill is formed suddenly under the influence
of an uncontrollable passion or emotion, aroused.by asdequate provocation,
the resulting homicide is voluntary manslaughter and not murder (1 Whar-
ton's Criminal Law, 8ec.}23, pp.640=642; CM ETO 1941, Battles)s Mere
anger in and of itself is not sufficient to reduce a killing from mirder
to voluntary manslaughter. It must be of such a character as to prevent
the individual from cool reflection and a control of his actions (1 Whar-
ton's Criminal Law, sec.}26, ppe6Lb=~647)e Heat of passion alone, without

-7- | 3180
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adequate provocation, will not reduce a homicide to voluntary manse
laughter (Ibid., Sec.li26, pPpe655«656),

Whether or not the intent to kill in this case was formed
under the influence of an uncontrollable passion aroused by adequate
provocation, was a question peculiarly within the province of the
courte It decided that accused's intent to kill was not formed under
such influence and in view of all the evidence the Board of Review
will not disturb the findings of the court on this ground (cM ETO 2007,
Harris. J’r.)'

_ (b) Accused contended that he killed deceased purely as a
matter of self«defense.

**'A man may oppose force to force in defence
of himgelf * » »,' Only such amount of
force, however, may be used as is reasonably
proportionate to the danger, Killing in

 defence of the person will be justified
where the circumstances are such as to ware
rant the convietion that danger to life or
serious bodily herm is threatened and immses
diately impending® (Winthrop's Military law
& Precedents - Reprint = p.67.4).

' To justify or excuse a homicide on the
ground of self-defense it is necessary to
establish that the sleyer was without fault
in bringing on the difficulty, that is,

that he was not the aggressor end did not -
_provoke the conflict; that the accused bew
lieved at the time that he was in such immew
diate danger of losing his own life, or of
receiving serious bodily harm, as rendered
it necessary to take the life of his assalle
ant to save himself therefrom; that the cire
cumstances were such as to afford or warrant
reasonable grounds for such belief in the
mind of a man of ordinary reason and firme

- ness; and that there was no other convenient
or reasonable mode of escaping or retreating
or declining the combat" (Criminal Law from
American Jurisprudence, sec,126, p.242).

*The right to kill in self«defense is founded
“in necessity, real or apparent. The right
exists only in extremity, where no other

. - practicable means to avoid the threatened
.harm are apparent to the person resorting to
the right. If there was under the facts of

the particular cese at ber no real or apparent

3180
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necessity for the killing, the defense
completely fails, end the slayer will be
deemed guilty of some grades of culpable
homicide. In order successfully to ase
sert self-defense as an excuse or Jjusti=
fication for a homicide, the defendant
must have been in imminent danger of
death or great bodily harm at the time
of committing the homicidal act, or must
have "had reasonable grounds for believing
and did in good faith believe that he was
in such peril and that the killing was
necessary to avert such peril, and must
bhave had no other reasonable means of
avoiding death or injury ~ no avenue of
escape - open to him.

TEENRN
The homicidel act need not have been
essential to the preservation of the
slayer's life; it is sufficient if the
danger threatened great bodily harm*
(Ibide, 80C.137, DPe249=250).

*It is the aepparent and not the real actual
necessity of taldng enother's life to proe
tect oneself from death or great bodily
harm at the hands of a person killed which
controls the determination of the question
whether the killing was justifiable or
excusable as having been done in selfe
defense. Killing an assailant may be exe
cusable, although it turns out afterward
that there was no actual danger, if it is
done under a reasonable apprehension of
loss of life or great bodily harm, and dane
ger appears 8o imminent at the moment of
the assault as to presént no alternative of
escaping its consequences except by resise -
tence® (Ibids, sec.138, pe251).

*What appears to be the prevailing rule in -
America asserts that the apprehension of
danger and belief of necessity which will
Justify killing in selfedefense must be a
reasonable apprehension and belief, such
as a reasonable man would, under the cire
cumstances, have entertained® (Ibid., sec,

ll].O. p.253)-

O 3180
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*There must generally be some act or demonstra-
tion on the part of the deceased which induced
a reasonable belief on the part of the defend-
ant that he was about to lose his life or sufe
fer some great bodily harme It is not suffie
cient that the deceased hed the means at hand-
with which he could have inflicted the injury,
if there was no act -or demonstration which
would indicate that he intended to do so.

% & %, Presenting, drawing, or attempting to
draw such wespons furnishes, as a rule, such
appearance of necessity, . No one is bound to
wait until an essailant 'gets the drop on him'*®
(Tvid., secell2, DPe255).

"Regardless of the difference of opinion respecte
ing the abstract duty of one, when attacked, to
retreat before taking the life of his assailent,
the element of practicability is elways to be
considered, Increase or diminution of the risk
to which the attack exposes him is the true crie
terion for determining his duty in this respect.
No one contends that retreat must be attempted
when to do so either will not diminish or will
increase the peril, One must, according to the
rule of many courts, retreat if it is reasonably
apparent that he can do so without increasing
his danger; but all courts agree that if the cire
cumstances are such that one believes on reason-
able grounds that his peril will be increased by
retreating, beyond that to which he will be sube
jected if he stands and defends himself, he is
justified in standing his ground and repelling
force with force, even to the taking of the life
of his assailant, if necessary, provided, of
course, the attack is made upor him without his
own provocation. * * %, The view has even been
taken thet 1f it appeers that the attack is mede

" with the settled design and intention of taking
the life of the accused or doing him great bodily
harm, and that ultimate safety cannot be secured
by retreat, the person assailed may advance upon
;Zd)kill his assailant® (Ibid., sec.l52, pp.261-

2)e

"Where from the nature of the attack, the sasailed
person believes, on reasonable grounds that he is
in imminent danger of losing his life or of receive
ing great bodily harm from his assailant, he is not

3180
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bound to retreat, but may stand his ground,

end if necessary for his own protection may

take the life of his adversery® (1 Wharton's
Criminal Lew, footnote, pe834).

It was clearly established by the evidence that prior to the
shooting accused and deceased were arguing. However, there was no evi-
dence whatsoever as to how the argument began, who provoked it, or its
subject matters Accused testified that he did not remember what the
argument was about and at no time did any witness hear deceased utter a
worde Accused admitted that he and deceased had not been tussling.

There was a sharp conflict between the testimony of accused
and that of the witnesses for the prosecution as to the circumstances
of the killinge Accused testified that he and deceased were lying:
down, arguing, Suddenly deceased jumped to his heels, fell on his
knees, threw back his hand end unbuttoned the flep of his holster,
Accused, who was about six or eight feet away became excited and thought
‘deceased would shoot him, . He seized his gun which lay beside him, got
up, ran toward deceased and shot him when sbout a foot away,

On the other hand, the evidence for prosecution showed that
accused and deceased were sitting down, arguinge When Ruzycki ordered
them to move out, deceased rose to his haunches, Accused jumped up
‘and seized his rifle, seid deceased "pulled a gun® on him end that he
(accused) was going to kill him., He released the safety on his rifle,
Two witnesses testified that he was ordered to put thesafety on again.
Instead accused, who was holding the rifle at his hip, jerked it fore
ward, pointed it at deceased's head and fired. During the brief inter-
val before he was shot, deceased was on his knees, sitting back on his
heels, with his open hands either on his legs.or in his lape He wes
smiling at accused and did not say a worde Four of the five witnesses
testified that they did not see deceased do anything which indicated an
attempt to draw his pistole The fifth witness was not interrogated on -
this pointe Accused was about three feet away from deceased during
the incident and the muzzle of the gun was no more than a foot away from
the latter's heade No witness testified that he saw accused run toward
deceased, It appeared that the entire incident occurred during en inter-
val of not more than one minutes When the body of deceased was later
examined at the scene, the "strap" of his holster was unbuttoned *but .the
pistol was firmly in the holster®,

The question of the credibility of witnesses, as well as the
question of fact as to whether or not accused acted in self-defense, was
for the sole determination of the court. If the findings of guilty are
supported by competent, substantial evidence, the Board of Review will
not disturb the findings on appellate review (CM ETO 1899, Hicks and
cases cited therein)e The Boerd is of the opinion that the findings of
gullty of murder are supported by evidence of such charactere The
testimony of the witnesses for the prosecution was clear and positive

1l -
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and they were practically unanimous in their versions of the incident,
Not one observed the slightest attempt by deceased, who was sitting on
his heels, to draw his pistol., On the contrary, his hands were open
and either on his knees or in his lap and his pistol was later found
securely in his holster, elthough the "strap® of the holster was unbute
toned, If deceamsed actually attempted to draw his pistol when the two
men were alone, the attempt had obviously been ebandoned by the time
Ruzycki and the other witnesses arrived at the scene, and accused was
certainly no longer in danger of losing his life or of incurring serious
bodily injury. He ennounced that he was going to kill deceased, re-
leased the safety on his rifle, and refused to obey en order to put the
safety on ageine He immediately jerked the rifle forward from his hip,
pointed it at deceased's head, and shot him, Acoused's use of the wea-
pon in such a dsadly manner ‘was willful, deliberate and cold-blooded,
and the evidence ‘disclosed no circumstances "serving to mitigate, excuse,
or justify the act®, When he shot dsceased, accused did not have the
slighteat cause to believe that he was imminently in danger of losing his
1life or of incurring serious bodily harme The requisite element of
malice is, therefore, clearly inferable (Supra)e dAccused's claim that
he acted in self-defense is entirely uncorroborated by .the other evidence
which, in fact, clearly refuted the need for such action on his part (CM

ETO 1941, Battles). -

Ruzycld testified that he smelled liquor at the scene of the
incident, end Williems' testimony indicated that both men drank liquor
before leaving the bivouac area that morning for the outpost, Williams
further testified that when accused was taken back to camp he walked,
"pretty straight® and "on his own power®, Accused testified that he
consumed three drinks during the entire morning. . The issue of intoxie
cation was not seriously reised by the defense, and defense counsel in
his argument stated that "the defense doesn't say that the accused was
too drunk to know what he was doing" (R37)e In any event, the iasue
as to whether accused was sufficiently intoxicated to prevent his enter-
teining the intent requisite to constitute murder, was one of fact for
the determination of the court. In the absence of substantial, compe-
tent evidence indiceting thet he was so intoxicated, the findings of the
court were fully justified (CM ETO 2007, Harris, Jr.).

7« The charge sheet shows that accused is 25 years three months -
of age and that he enlisted at Fort Thomas, Kentucky, 11 September 1940
to serve for three years. (His service period is governed by the Ser-
vice Extension Act of 1941.,) He had no prior service,

8. The court was legally constituted and hed jurisdiction of the
person and offense, No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of«Review
is of the opinion that the record of trial is legally sufficient to sup~
port the findings of guilty and the sentence.

- 3180
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9+ The penalty for murder is death or life imprisonment as a
court-martial may direct (AW 92). Confinement in a penitentiary is
authorized by Article of War 42 and sections 275 and 330, Federel

Criminal Code (18 USCA 45k, 567)e The designation of the United
States Penitentiary, Lewisburg, Peansylvania, as the place of confinee

ment i8 proper (Cir.229, WD, 8 June 1944, sec.II, pars. 1b(4), 3b)e

/g/,"'dz‘ﬂ 7 Judge Advocate_

o , 7/
Judge Advocate

. M-_@&%é‘mm Advocate
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War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations, % AUG 1944 T0: Commnanding
General, 9th Infantry Division, APO 9, U. S. ery.

le In the case ot Private GORDON L. PORTER (15055857), Compeny
*I*, 39th Infentry, attention is invited to the foregoing holding by
thie Board of Review that the record of trial is legally sufficient to
support the findings of guilty end the sentence, which holding is here-
bty approved. Under the provisions of Article of War 50%, you now have
authority to order execution of the sentence.

2. Vhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is ETO 3180,
For convenience of reference please plece that number in brackets at the

end of the orders (ETO 3180). .
7Y
A<
E « McNEIL,

Brigadier General, United States Army,
Assistent Judge Advocate General,
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Branch Office of The Judge Advocate General (7
with the
European Theater of Operations
4P0 871
BOARD OF RRVIEW NO.1l
ETO0 3196 12 AUG 1944
UNITED STATES) 29TH INFANTRY DIVISION
)
Ve ) Triel by GCM, convened at AFO 29,
) U.Se Army, 19 July 194l Sentence:
Private ANTHONY D. FULBIO, ) Dishonorable discharge, total fore
(31372648), Medical Dstach- ) feitures end confinement at hard
ment, 175th Infantry. ) labor for life, United States
) Disciplinary Barracks, Greenhaven,
) New York,

HOLDING by BOARD OF REVIEW NO,l
RITER, SARGENT and STEVENS, Judge Advocates

l, The record of trial in the case of the soldier named above hes
been examined by the Board of Resview,

2, Accused was tried upon the following Charge and Specification:

CHARGE:s Violation of the 75th Article of Var,
Specification: In that Private Anthony D, Puleio,
Medical Detachmsnt, 175th Infantry, being
present with his Detachment while it was be-
fore the enemy, did near la Conterie, France,
on or about 2 July 19l), shemefully abandon

the said Detachment and seek safety in the
rear and did fail to rejoin it until appree
hended by the Military Folice,

He pleeded not guilty emd, twoethirds of the members of the court presemnt
vhen the vote was taken concurring, was found guilty of the Cherge ani
Specificatione No evidence of previous convietions was introduced. Three-
fourths of the members of the court present when the vote was taken concure
ring, he was sentenced to be dishonorably discharged the service, to fore
fiet all pay and allowances due or to become due and to be confined at hard
labor, at such place as the reviewing suthority may direct, for the tem of
his naturel 1life, The reviewing euthority approved the sentence, desig-
nated the United Statea Disciplinary Barracks, Greenhaven, New York as the
place of confinement and forwarded the reeom of trial for action pursuent
to Article of War 50%.

- 1 -
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Evidence for the prosecution showad that on 1 July 1944 aceused
was assigned to the Medieul Detachment, 175th Infantry, snd was present
on that dste with his unit (R6). The regiment was on the lins, near La
Conteris, Freance, charged with the mission of holding the high ground
around that town, end the regimental medical detachment, which was "pushe
ing on' end "had just dug in, approximstely two days® before in that ares,
had its command post about 1,000 yards from the frout lime (R6e7)s - About
noon on 2 July acoused came to First Sergeant Joseph J, Palmisano of the
detachmont and "asked what time we were going to eat®s Palmisano said at
ome o'clock, He 4id not see accused sgain that dey, Later in the after-
noen,-vhen litter bearors and first aid msn wers required, accused eould
not be found, either in his foxhole or elsewhere in the area (R7).

On 2 July Staff Sergeant Charles W, Oakey, Compsny A, 507th
¥ilitary Folice Battalion, saw accused near a ratlroad trask ia la Mips,
(about ten miles from La Conterie) "walking around the street®, Questioned
by Oakey, accused told him that he (acoused) was from the 175th Infantry,
was afraid of the German *"88's", "was afraid of being up fronmt as he
couldn’s stamd %o hear the shells flying overhsad”, and "that he would give
anything to be with en outfit behind the linea®, Oakey caused accused to
be returned to his unit (R3), where he was delivered by military police om
3 Jaly (R7).

On 5 July sccused, after receiving warning as to his rights and
without receiving offer of reward or immnity, made a written sworn statee
ment to Captein Jemes B, lockman, Servics Company, 175th Infantry, the
officer who investigated the case, which statement was received in evie
dence without objection by the defense (R9=10; Pros.Ex.l)e The statement
was as follows:

"Sworn Statement 5 July 1944

I adxit that I left the front lines and I
will not stay on front lines or near front
lines where there is enemy fire,

If I em returned to the unit on the front
lines I will 40 the sams thing again,

Yhen I left the unit on July 2, 1944, I
hed the intention of going to the beach and
getting on a boat and return to England or U.S.

(Sgd) Anthony D Puleio

Sworn to before me. (sgd) James B Lockman

¥itnesss
Harold Scholl Cpl. Joseph Vitelli
2nd Lt Inf 428 M. PE.G:Coo

4 Bl, APO #9 A.P.0,230 *(Pros.Ex.l).

.2.
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Ascused further told Ceptain Lockman *thet he made a mistake by mot going
AWOL while he was in England s0 that he would not have to go to the front
lines® (R10).

4o After his rights were explained to him, &ccused elected to
remain silents The defense offered in evidence accused's WD, AGO Form
No. 20, a portion of which read as follows:

"RemaTks e-- Dofective vision «ee Limited
assignment Fo F. R. D #4 Surgeon April 14,
1944* (Ril; Def.Ex.d)e

S5¢ (a) The evidence leaves no dovdbt (1) that accused was present
with his detachment while it was before the enemy at the time and place
alleged and (2) that he abandoned the detachment and sought safety in the
reer at la Mine, The shamefulpess of his abandomment is emphasized by
his remarks to Oakey that he "was afraid of being up front® (admissible
a3 an admission against interest (CM ETO 1302, Splein, and euthorities
therein cited)) and by his voluntary confession and orsl statemsat of the
same tenor to the investigating officers Both elements of the violation
of Article of War 75 alleged were thus established (Qf ETO 1249, Marchetti).
No evidsnce in the nature of a defense to the allegations was introduced by
the delfense,

(b) The evidence that accused failed to rejoin his detachment
until apprehended by the military police, while unmecessary, "makes the
evidence of accused’'s guilt of the offense charged the more complete and
compelling® (O ETO.1693, Allep; G ETO 2205, lLaFouptains O ETO 2471,
McDermott).

(e) The Specification alleges in effect that accused did "shemee
fully abandon® his detachment while it was before the enemy "ard seek
safety in the rear®, following Form 46 (AW 75), Forns for Specifications,
Mamual for Courts-mrtial. 1928, Appendix 4, page 244, These allegations

"are beyond doubt equivalent to the allegation
‘414 run awey from his company's Interpreted
in such manner the Specification clearly
alleged facts constituting am offense under
the clause of the Article which denounces as
an offense the act of a soldier who *before
the enemy runs away'® (Qf ETO 1249, Marchetti).

In both CM ETO 1693, Allepn and CM ETO 2205, LaFountaip, the Board of Review
again upneld as legally sufficient similar specifications and proof under
Article of War 75 /ehameful abandonment and seeking safety in the re

citing as authorities M ETO 1404, Stack; Of ETO 1659, lee; (M ETO 1 3,
Ison; and CM EIO 1685, E,Dixon, in all of which cited cases the Specifica-
tion charged that aeccused raneaway from his organization.

- 3 P
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6. The trial judge advocate in elisiting evidence of accused's
identity from witnesses Palmisano end Oakey employed flagrantly leading
questions, Hs asked the former, "Is that the accused sitting on your
lert?® (R6), and the latter, "Is that the accused sitting to your
immediate left?® (R8)s Each question, and particularly that asked
Oakey, unambiguously suggested the witness' affirmative answer, In
view of other evidence of accused's idsntity, including his own oral
statements and confession (R38,10;Pros.Ex,1), however, the impropriety
could not have injuriously affected his substantiel rights, within the
moaning of Article of Wer 37.

Te The charge sheet shows that accused is 21 years of age and
was inducted at Boston, Massachusetts, 27 August 1943, to serve for the
duration of the war plus six months.

8. The court was legally constituted and had jurisdiction of the
person and offense, No errors injuricuely affecting the substantial
rights of acoused were committed during the trial, The Board of Review
is of the opinion that the record of triel is legally sufficient to sup=
port the findings of guilty and the sentence.

9 The penalty for a violation of Articls of War 75 is death or
such other punishment aa the court-martiel may direct, The designation
of the United States Disciplinary Barracks, Greenhaven, New York, as the

plees of confinement is authorized, but should be prefixsd by the words
"Castern Branch® (AW 42; Cire210, WD, 1k Sep 1943, sec.VI, as emended).

4 |
= /%4%% Judge Advocate
W %;}/ ?f;MY-/—:udgo Advocate
WZ %Z@M;/@ . Judge Advocate

S
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War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 12 AUG1944  T0: Commanding
General, 29th Infantry Division, AP0 29, U.S. Army.

le In the case of Private ANTHONY D. PULEIO (31372648), Medical
Detachment, 175th Infantry, attention is invited to the foregoing
holding by the Eoard of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence, which
holding is hereby epproved, Under the provisions of Article of War
50%, you now have authority to order execution of the sentence,

2 The designation as the place of confinement in your action
of *The U. S. Disciplinary Barracks, Greenhaven, New York", should be
changed to "The Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York®' (Cir.210, WD, 14 Sep 1943, sec.VI, as amended).
This may be done in the published general courtemartial order,.

3¢ TWhen copies of the published order are forwarded to this
office they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office is ETO
3196, For convenience of reference please place that number in brace
kets at the end of the orders (BTO 3196).

/ ¥ ¢, MaEIL,
Brigadier General, United States Army
. Assistant Judge Advocate General.
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Branch Office of The Judge Advocate Gensral

A

BOARD OF REVIEW NO, 1

CM ETO 3197

URITED STATES
. .

Private JAMES L. COLSOR
(31130888), 1933rd Quarter-
master Truck Company (Awn),
and Private HAL A, BROWN
(34180626), 1957th Quarter-
master Truck Company (Awn),
both of 466th Quartermaster
Truck Regiment.

with the
European Theater of Operations
APO 871

i
3
;

19 SEP 1944

IX AIR FORCE SERVICE COMMAND,

Trial by GCM, convened at AAF Station
472, England, 16 May 1944. Sentence
as to each accused: Dishonorable
discharge, total forfeitures and con-
finement at hard labor for life,
United States Penitentiary, Lewisburg,
Pennsylvania,

HOLDING by BOARD OF REVIEW NO, 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldiers named above has

been examined by the Board of Review.

2. Accused wers charged separately and tried together with their

consent,

tion:

Accused Qolgon was tried upon the following Charge and Specifica-

CHARGE: Violation of the 92nd Article of War,
. Specification: In that Pvt, James L. Colson, 1933rd
QM Trk Co (Avn), 466th QM Trk Regt, APO 149 did
near Newbury Berks,, England, on or about 3
April 1944, forcibly and feloniously, against
her will, have carnal knowledge of Mrs. Peggy

Brizelden,

Accused Brown was tried upon the following Charge and Specifica-

tions

CONFIDENTIAL 3197
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CHARGE: Violation of the 92nd Article of War,

Specification: In that Pvt Hal A, Brown, 1957th
Q¥ Trk Co (Awn), did, near Newbury, Berks.,
England, on or about 3 April, 1944, forcibly
and feloniously, against her will, have
carnal knowledge of Mrs. Peggy Brigelden.

Each accused pleaded not guilty and, three-fourths of the members of the
court present at the time the vote was taken concurring, was found guilty
of the Charge and Specification, Evidence was introduced of two previous
convictions by special court-martial of accused Colson, one for absence
without leave and improper use of a Government vehicle in violation of Art-
icles of was 61 and 96 respectively, and ons for willfully taking and using
a Government vehicle and for disobeying an order to follow a commissioned
officer in violation of Article of War 96, Evidence was introduced of one
previous conviction by summary court of accused Brown for failing to report
a female trespasser within the limits of the post, in violation of Article
of War 96, All of the members of the court present at the time the vote
was taken concurring, each accused was sentenced to be hanged by the neck
until dead, The reviewing authority, the Commanding General, IX Air Force
Service Command, approved each of the sentences and forwarded ths record of
trial for action under Article of War 48, The confirming asuthority, the
Commanding General, European Theater of Operations, confirmed each of the
sentences, but owing to special circumstances and the recommendation of the
reviewing authority for clemency, commited each sentence to dishonorable
discharge, total forfeitures and confinement at hard labor for life, desig-
nated the United States Penitentiary, Lewisburg, Pennsylvania, as the place
of confinement of each accused, and withheld the order directing exscution
of each of the sentences pursuant to the provisions of Article of War 503,

3. Tha evidence for the prosecution was substantially as follows:

About 10:00 pem. 3 April 1944, Private First Class Raymond E,
Demonge, 10lst Airborne Infentry, and Peggy Brizelden, a housemaid who lived
at Fox Briars, Cold Ash, England, left Newbury and started to walk along the
. Oxford Road (R6-7,20,45). Mrs, Brizelden, 23 years of age (R27), was a
member of the "HAAFS® at the time and was stationed at Harwell, She was
required to be in her camp by midnight (R21). She was married, but had not
seen her lusband for two and a half years and was then obtaining a divorce
(R27).  She had been pregnant for four months (R23), When Demcnge and the
girl reached Domnington Bridge shortly after 10:00 p.m., a United States
Army truck came along and stopped after she flashed her torch (R7,11,21,45).
At the trial she identified both accused as the occupants of the truck and
testified that accused Colson was driving, It was just beginning to become
dark but was sufficiently light for her to see their faces (R20-21,45-46).
She asked them where they were going and said that she wanted to go to her
camp at Harwell (which was on the Oxford Road about 13 miles away). Accused
replied they were ¥going that way" and she entered the vehicls, Accused
Brown told her to sit in the middle but she replied that she would prefer to
q-"»:l.'l; on the side, However, she did sit in the middle when Brown insisted

»
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that she do so, because she would be "charged® if shs returned to camp late
(R7,9-10,20-21,27,45). Demonge started to depart afoot when the driver
(Colson) asked him if he had a cigarette. Demaongs gave him the remainder
of a packags and when asked how far he was going, replied about a fourth of
a mils, The driver said he could ride with them and Demonge jumped on the
running board., He rode about a quarter of a mile, jumped off and went to
his camp, which was near Newbury, He left the truck about 10:30 p.m,
Demonge teatified that thers were two men in the truck but he did not look
inside, It was dark and the apsech of the men gave him the impression that
they were colored (R7-9). The girl was "very upset because she couldn't
get back to camp in time" (R10).

after Demonge left the truck one of the men asked the girl
for a kiss and put his arm around her. She said, "If you are going to
start anything like that, I would rather get out and walk," He replied
"Aw, don't be like that, honey" and said that he was sorry (R22,28), "“Just
for fun" she showed her ring and jokingly said that Demonge was her husband,
Brown showsed her a picture of a negress and when she remarked that the girl
in the picture was very pretty, Brown replied "She is my wife, but that is
not your husband, #* # # I don't believe you * ¥ % you are not married" (R29,
51,53). They then passed a civilian, Phyllis D, Prickett, who was walking
from Newbwry to her howe in Beadon, a distance of about seven miles, Colscn
Sumped out and askad her the wey to lLambourn, She informed him he was on
the wrong road and teld him where to turn around, She refused his offer of
a ride end the truck was driven off, still going in the same direction,
While Colson was talking to Miss Prickett, Mrs., Brizelden tried to leave the
vehicle but could not *get passed the gears®™ which were in her way., She
started to scream but Brewn, who remained in ths truck, put his arm around
her gshoulder and his hand over her mouth, He held her down and kept
his hand over her mouth until Colson returned a few mimmtes later (R22-23,
30-32,72-73,75). HEiss Prickett testified that she did not know that anyone
else was in tbe truck at the time, and did not hear any conversation. When
the truck stopped she was behind it (R75)., Mrs. Brizelden testified that
she was not able to see Miss Prickett very well because she was sitting on
the end of the seat and "Army trucks sre high up" (R30).

Mrs, Brizelden further testified that Colson then drove the truck
sbout three miles to Chieveley Cross Roads, Neither accused spoke and she
was %80 scared® that shs said nothing., At the croass road accused said they
hed to turn around, Brown and the girl left the wehicle and Colsom turned
it around (B23,33). As she began to mistrust then when Brewn previously
prevented her from leaving the truck, she thanked them and started to walk
down the hill, Colson called to Brown, who shouted to her to come back,

She began to run and Brown ran after her, shouting that he wanted her address,
that he wanted to write to her., She called "Ho, I don't want & thing to do
with you,” and continued to run as fast as possible (R23,33-35,37). At ths
bottom of the hill Brown caught and selzed her, He knocked her hat off, put
his arms around her and tried to kiss her., She pleaded with him to let her
go and said that she was going to have a baby, &he started to scream and
Brown said "If you don't shut up I will beat your brains out.® Hs slapped
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her face two or three times, When she tried to hit him with her torch he
selzed 1t and put it in his pocket, He then tried to pull down her
kpnickers, By this tims Colson reached the bottom of the hill and she
asked Cclson "Can't you stop him?® Colson stood by with "an ugly grin on
his face" (R23-24,37-38,46-48). Both men then geized and dragged her to
a haystack two or three yards from the road, She tried to run away,
screemed and struggled, and believed she kicked one accused on the ankle
(R24,38,47-48), At the haystack they pulled her about and pushed her
down, VWhile ghe was lying on the ground Brown removed her knickers and
Colson held her dewn, They threatened to hurt her and she kicked and,
struggled (R24,55). While Colscn held her down, Brown got on top of her,
She struggled and tried to keep her legs together but he forcibly spread
them apart, inserted his penis in her person and had intercoursse with her,
Wlen he finished, Brown left and she arcse (R24-25,39-40,48-50,52), Colson
then pushed her down sgain and said "Well, what he had just had, I must
have, because I am human too you know.,® She struggled and tried to push
him away but he inserted his penis into her person. She said something
to him about his wife and "seemed to hit a soft spot* for Colson said "All
right 1f that's how you feel," arose, urinated in front of her and left,
Brown completed the act of intercourse but Colson did not 'properli',
although he did accomplish the act of penetration (R24-25,47-50,52). She
did not consent to either sct of intercourse and struggled as much as she
could (324,50.52)-

I wasn't able to put up much, of course.
I wasn't able to put up much of a struggle
in 'Y condition, I wasn't that strong®
(r24).

She told them she was going to have a baby (R51), She *kept on pleading
with them to stop" and did not cease her resistance or give in to either
accused., Both soldiers inserted their private parts into hers (R25-26).

On cross-examination, Nrs, Brizelden testified that she had dis-
cussed the case with her employer, a Mrs, Watt, within the ten days prior

to trial,
*She (Mrs. Watt) told me that I should think
it over and she said 'You don't know what
you are going to have to go through having
this child, Why don't you change your mind?'®

¥itness replied, "Yes, I know, but I can't say I gave in to them* (R40).
Mrs. Watt remarked that witness would "have this on her conscience for
years to come." "
*She told me, you see I wasn't injured bodily.,
She said, if these men had hurt me in any
m’lm'tvw, I should . .ooShOtOId
me that I hadn't been injured my body =
I wagn't ready to have the baby, and
had hurt me, paralyzed me in any way that
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would be different, but as I hadn't been
haxrt, she said I ocught to bs lenient amd
say that I gave in to them.” (R41).

When witness told Mrs. Watt that she "didn't give in®, the latter replied:

%1God will repay you for giving in, You
ﬂnhoooo. she said that if I said I
gave in to them, they ought to come
groveling at xy feet, 'You will be re-
warded,! she said.' (R42),

Mrs, Watt suggested that Mrs, Brizelden say that the incident was voluntary
on her part and witness agreed (R42) and told Mrs., Watt she wanted to make
another statement, Both defense counsel called on witneas two days before
trial and she made a statement to them., At the trial she identified the
statement and her signature thereon. The statement recited the fact that
she gave in to accused (R40-42). On oross, redirect and recross-examination,
Mrs, Brizelden testified that the statement made to defense counssl was un-
troe. 8he "never gave into" eithur acoused “for ons minute®, &he made
the statement to defense counssl solely because she was going to have a baly
and she did not want to have on har conscience axything *which was going to
happen® to accused (R40-42,44=45). Witness also admitted having incorpor-
ated in the statement: "Then he said he would like to have a little sugar.®
She was shown and read the statements of accused in which "they said they

" agked me for sugar®, She did not know at the time what the term signified
but discovered its msaning later, Ilirs, Briselden testified that actually
"on this particuler night nothing like that was said.® She did make the
statement, however, because she wanted to be lenient with accused and

®thought by letting them off I would put
that part in and make it sound more like
I did give into them® (R43,50,53).

The defense offered the faregoing prior ctntonent. of witness as Def.Ex,1
(R41,43) but the court refused to admit it in evidence (R44).

¥rs, Brizelden further testified that after Colson left she ran
across & ploughed field, went over a barbed wire fence and ran along the
road as fast as possible (R25), At Beadon, which was about three miles
fron Chievelsy Cross Roads, she called the Newbury police from a telephone
?cx6;nd waited there for their arrival, While waiting she met Miss Prickett
B26).

¥iss Prickett testified that the truck which stopped by her about
10330 pem. had a trailer, After she gave the driver directions the truck
continued on toward Chieveley Cross Roads, She later observed the light
of a vehicle on top of a hill at Chieveley Cross Roads when she was about
500 yards awey walking toward Beadon, Subsequently, about 11:15 pem., a
~ vehicle with a trailer passed her going very slowly toward Newhury. She

!
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was ocertain that iv was the same vehicle which stopped by her about 45
nirutes earlier (R73-78), She contimed walking aleng the road and when
she reached the telsphome box at Beadoen about 11:45 p.m, she met a girl
whose name she since heard was "Peggy" (Mrs. Briselden), whom she saw at
court on the day of trial, ©Peggy said that she had been assaulted by “two
colered chaps” and asked Miss Prickett to wait with her until the police
arrived (R74,76,79). Peggy told her that she did many things to get rid
of the men but they “kmocked her down by a snd dene what they
wanted," She tried to hit them with her torch but they took it away and
both attacked her, She indicated that she had been overcome by force
(R80), She seemed tired and her shoes were muddy. She was not crying,
appeared normal and Mias Prickett did not notice if the girl was excited.
When the police came they went to Miss Prickett's house where Mra, Briselden
was "very quiet¥, Miss Prickett did not observe any bruises, scratches,

or marks of any kind (R74,76,79).

About 11330 pem. 3 April, Sergeant Edward Newman, Berkshire Con-
stabulary, Newbury, received a telephcne call from Mras, Brizelden who
stated that she had been indecently assaulted by two colored soldiers, She
was very hysterical and "it was sometime® before Newman Mgot real word out
of her® as to what occurred, He went to the telephone box at Beadon and
found the girl orying and in a distressed condition, Her shoes, stockinga
and coat were muddy, her hair was mussed, "and generally, she looked very
rough¥, He took her to a house (Miss Prickett's) and took her statement,
He noticed no bruises on her face which appeared "quite normal,* (R81-82),

About 2300 a.m, 4 April, Squadron Leader Harry B. Jones, Mediecal
Officer at the "RAF* gtation at Harwell, examined Mrs, Briselden (R55-56).
He made no internal vaginal examination (R57,59). There was no inflazma-
tion of the vulva and "no apparent semen externally®, She had been preg-
nant about three or four months (R57). There was a tremor of her hands
and a slight redness of the right axillary line under one arm, which *would
conform with a firm hand grip having been taken®, No other bruising was
present (BR57-59), Her akirt was stained with mmd and her knickers were
md-stained to a lasser degree, Fresh stains were present in the "gussett®
of the knickers and appeared aimilar to seminal stains, Jones testified
that his examination disclosed no visible signs of recent sexual relations
oxcept straw in her hair and the stains cn her knickers (R57-58), He
could not state that the examination showed there was no ssxual intercourse.

|

"But one would expect a certain amount of
semenal stains or semen to be present in
the introitus, had she recently had inter-
course” (R58), ‘

However, from his examination it was possible that penstration ocourred
without completion of the sexual act (R59).

About 9:00 a.m. 4 4dpril, Dr, Charles 8, Russell, cologist,
27 Wood Strest Close, Oxford, examined Mrs, Brizelden (R61) and found that
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she had been pregnant about four months, He found no bruising of the vulva
and no obvious trauma, There were no seminal stains "over her person® and
no brulses or marks on her hody, although he did not carefully examine the
upper part thereof (R63). The wulva and perineum were intact and not in-
Jured and a swab from the vaginal introitus did not disclose the presence of
spermatozoa (R65). Dr. Rusasll testified that he could not state whether
she recently indulged in sexual intercourse or whether penstration occurred
(R63-64,67-63). He believed it was possible for sexual intercourse to have
occurred a few hours before, and for no seminal evidence to be present in
the vaginal tract at the time of his examination., In the abasence of cleans-
ing after intercourse, it was more likely that such evidence would be present,
If intercourse occurred and there was a withdrawal before emission, there
would be no evidence of which he could meke a record (R68). In response to
his questions Mrs, Brizelden told Dr, Russell that penetration did not occur
and that there was "no escape of seminal fluid.® He had no reason to dis-
believe her, He did not explain the meaning of "penetration™ to her amd

she "may not have understood" (R65-68),

Recalled as a witness by the prosecution, Mrs, Brizelden testifleq
that she told Dr. Russell there "was no penstration", and that she "thought
he msant penetration was when they left something inside of me®, When she
said penstration did not occur, she meant that she did not think there was
an escape of seminal fluid inside her person, She later asked the doctor
what he meant by penetration and when he told her, she then said that pens-
tration did occur. She reiterated her former testimony that both accused
penetrated her person (R69-71). The following colloquy occurred when she
was questioned by a member of the court:

(Q) ™As I recall it, you testified this morning
that the passenger had a complste act there,
a complete act of sexual intercourse with
you, is that correct? * * %

A, Yes, but what do you mean by completed?

Q. ¥hat I mean by completed is that he had an
emission?

A. I suppose so, or else ‘he held something back,

Q. Did he have an emission in this particular
case?

A, No, I don't think so¥ (R72).

Again recalled as a witneas Mrs, Brizelden identified ths knickera
which she wore the s vening of 3 April and they were admitted in evidence
"for appearance only" over the objection of the defense (R85; Pros.Ex.C),

On 4 April Marvin O, Krans, agent of the Criminal Investigation
Division, Provost Marshal General's Office, interviewed accused Colson and
informed him that he did not have to make a statement, Colson, voluntarily
and without any threats or promises of reward, made a statement which he
signed after it was written by Krans in longhand, Krans identified the
statement and it was admitted in evidence as against accused Colson only
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(R11-13; Pros.Ex.A). On 4 April Milton P. Kroll, also an agent of the
Criminal Investigation Division, took a statement from accused Brown under
the same circumstances and it was admitted in evidence as egainast Brown
only over objection by the defense (R13-15; Pros.Ex.B),

The statement of Colson was as follows:

"0On the 3rd of April, 1944 I was driving a
truck which had been in a convoy but the rod
knocked out of ths engine and I got lost from
the convoy. The convoy left me about 18 miles
on the other side of Reading, We (Private
Brown and I) were driving slow and on the way
we stopped in three pubs, We had three
glasses of beer and one cider, It had been
dark quite a while when we got to Newbury, I
missed the road to Lambourn out of Newbury
and kept on going up the Oxford road from
Newbury. I noticed an American soldler and a
girl along the road, I stopped the truck and
then I noticed she was a R.A.F, girl. The
soldier asked me to give the R.A.F, girl a
1lift and she asked too, The soldier rode a
little ways on the running board, Then the
goldier got off, I drove up the road about

‘ a mile and I saw a civilian girl. I stopped
the truck ard got out and asked her if she
wanted a ride, She said shs didn't and that
she only had a short ways to walk, I drove
the truck up e ways further and turned the
truck around, I told the girl I couldn't take
her all the way into camp, She said that she
would walk, Brown got out and let her get
out then he got back in the truck, When Brown
got back in the truck he said he was going to
ftake a leak™ and got out of the truck, He
came back shortly and then we came back to
canp, I don't know if Brown had intercourse
with her or not. Brown didn't talk about
anything on the way back to camp, He Just sat
and layed over in the corner, The guard said
it was 12 o'clock when we checked in the gate.
I 414 not have intercourss with the girl and
I dont know if Brown did or not." (Pros.EBx.A),

Brown's statement was in part as follows:

-8-
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*We drove back slow and on the way we stopped
in two or three pubs, We didn't have much to
drink just & few beers., I don't kmow what
time it was when we hit Newbury but I guess
it was around 11 or 11:30 P.M, We took the
right fork at Newbury, I think its the Oxford
Road, and when we got to the turn off to lem-
boura thers was an R.A.F, girl and a white
American soldier thumbing a ride. Colson
stopped the truck, He spoke to the girl and
she got in the truck and sat between me and
Colson, The soldier stood on the running
board on Colson's side, The girl said she had
14 miles to go. Although she wasn't really
going in our direction it wasn't my truck so
I didn't say anything, We drove along a few
miles when we saw another girl - a civilian -
on the road, Colson stopped the truck and
got out and spoke to her, I was with the RAF
girl in the truck but I didn't try to mesas
around with her or kiss her. She gave me a
cigarette and thats all, Colson got in again
without the civilian girl and we drove off
egain, A little while later the soldier got
off, We drove on for a few miles further,
Neither Colson nor I played around with the
RAF girl or touched her btreasts or legs or
any part of her, Then Colason drove into a
slde road and turned around and stopped the
truck on the side road. He told the girl that
wag as far as we were going, She said she'd
walk the rest of the way, She got out and I
walked alongside of her, I asked her for a
kiss and she gave it to me, Then I asked her
%Am I going to get a little sugar.' She knew
what I meant and told me 'yes.! I walked her
over behind a haystack in the field and had
intercourss with her once. I didn't use a
rubber == I pulled out in time, She didn't
resist me or ascream or anything, I didn't
foree myself on her or hit hsr or slap her,
When we finished we walked over to the road
and she asked me was I going to take her home,
I said it wama't my truck, I was only riding.
Colson wasn't with us when all this went on,

I guess he was out by the truck for we met him

at the road, I left him with the girl and went

on to the truck, I didn't see whers he took
her or what he did, They were gons for about
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five minutes. I didn't hear any screams,
¥hen they came back to the road only he cams
to the truck -- she went on down the road,
We then drove off to camp and got in about
11,30 or so * % ¥, Colson never told me
whether he laid har, # # # * (Prog,Ex.B),

4e For the defenss, Mrs. Constance Watt, Fox Briars, testified that
she frequently discussed the case with Mrs. Brizelden, who told her defin-
itely that she did not consent to intercourse with accused (R90), end that
the acts were against her will (R89). She said shs did not struggle be-
cause she feared an injury would result dus to her “oondition" (R87,89) and
that she was "so overpowered and so frightened" that shs did not recall
"half of the time what I did" (R89). Mrs. Watt told her that eshe should
tell the truth, should give the matter deep consideration because the lives
of two man "depend on your truth", and that if she was at all to blame and
was "a party to 1t in any way" she should say so (R88-89). The girl said
that she was afreid of losing her American soldier whom she expectsd to
marry (presumably Demonge), that the doctor's examination disclosed that
she "had not been injured in her condition", that she wanted the matter
forgotten and felt that she should shoulder the responsibility (R88,90).
Mrs, Watt told her "If you feel like that, Peggy, I think you are doing the
right thing'* (RS3),

Accused, upon being advised of their rights, elected to remain
silent (R92).

Se ®Rape is the unlawful carnal knowledge of a
; woman by force and without her consent,
* % *
Force and want of consent are indispensable

in rape; tui the force involved in the ach
of penetration {s alons gufficient where
ihere is in fact mo consent.

* % %
Proof,--(a) That the accused had carmal
knowledge of a certain female as alleged,
and (b) that the act was done by force and
without her consent.® (MCM, 1928, par.148h,
P.165) (Underscoring supplied).

There is no question as to the identity of both accused as the men
involved, The victim's testimony in this respect was of a positive char-
acter, Accused in their statements (Pros.Exs.A & B) admitted they were
the oocupants of the truck concerned, and that they gave the girl a ride,
Colson denied leaving the truck and having intercourse with the girl after
he turned the wehicle around, Brown admitted that he had intercourse with
her but maintained that she consented to the act, No question as to ident-
ity was raised by the defense,

- 10 = 3197
CONFIDENTIAL



CONFIDENTIAL
(53)

The girl's teatimony concerning the fact of intercourse and her
resistance and non-consent thereto was clear and convincing, She became
suspicious of the two men when Brown forcibly restrained her from leaving
the truck and kept his hand over her mouth while Colson was asking Miss
Prickett for directions., She left them at Chieveley Crosa Roads and be-
gan to walk down the hill, VWhen Brown called for her address she said shs
did not want anything to do with him and began to run as fast as possible.
Brown caught her at the foot of the hill and tried to kiss her, FWhen she
started to scream and asked him to let her go, he threatened to beat her
brains out and slapped her face two or three timss, When both accused
seized and dragged her to the haystack, she screamed again, struggled,
kicked one of them on the ankle and tried to run away., They pushsd her to
ths ground and as she kicked and struggled, Brown removed her knickers while
Colson held her down, Brown got on top of her, foreihly spread her legs
despite her resistance and efforts to keep them together, and penstirated her
person., He was aided by Colson who held her down during the act. She
arose after Brown left, but Colson pushed her down again, Although she
again struggled and tried to push him away, he also succeeded in penetrating
her person, In view of the victim's positive testimony concerning the fact
of penatration, her testimony that Colson did not complete the act "proporly',
and that she did not believe Brown had an emission, was irrelevant with
reaspect to the gullt of each accused.

"Any penetration, however slight, of a woman's
genitals is sufficient carnal knowlesdge, whether
enizs:;.on occurs or not" (MCM, 1928, par.148b,
p.165),

With respect to the degree of her resistance the girl testified, at

" one potnt, that she was not able to put up much of a struggle "in my condi-
tion." lMrs. Watt testified that the girl told her substantially the sane
thing, It was clearly established by the evidence that the viciim had been
pregnant about four montha,

"Whils the degree of regigiexice is an incident
by which conssnt can be determined, it is not
in law neceasary to show the woman opposed
0.11 tho resistance in her powor, AL ber re-

8

SoLv1-B . $ s (S48 tin 4 o o
ilharf.on'a Criminal Law, Vol.l, no.'?Ol, P.944)
(Underscoring mppliod).

Other evidence atrongly corroborated the victin's testimony, When
she complained to Police Sergeant Newman over the telephone that she had
besn indecently assaulted by two colored soldiers, she was hysterical and
inccherent, &She also voiced the same complaint to Miss Prickett, Newman
testified that she was orying, that her hair was disheveled and that her

_general appearance wes *very rough.® Three witnesses described the mmddy
condition of her clothing, A later medical examination revealed a tremor
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of her hands, and a redness of the right axillary line under one arm which
"would conform with a firm hand grip having been taken." Stains similar
to seminal stains, in the opinion of Squadron Leader Jones, were found in
her knickers, The Board of Review is of the opinion that the findings of
gullty are fully supported by competent and substantial evidence of con=-
vinecing character and they will not be disturbed by the Board on appellate
review (CM ETO 2472, Blevins; CM ETO 3141, Whitfield; CM ETO 1899, Hicks).

6. (a) The defense on recross-examination of Dr. Russell elicited
from witness the fact that the victim told him penetration did not oceur
(R65), and the subject was thereafter the matter of extensive examination
by the court and prosecution. The court apparently accepted Mrs, Brizel-
den's subsequent explanation on the witness stand, that she was confused
about the meaning of the term "penetration®, when she was interrogated on
this point by Dr, Russell, The question of penetration was ons of fasct
for the sole determination of the court, There is no need to discues the
edmigsibility of such evidence as the defense railsed the point auring its
questioning of Dr. Russell, Error, if any, was self-invited and cannot
constitute error prejudicial to accused (CM ETO 438, Smith). The same
principle applies to the evidence elicited on cross-examination of Mrs,
Brizelden by the defense with respect to the victim's conversations con-
corning the affair with Mrs, Watt,

(b) The court refused to admit in evidence the prior written in-
consistent statement of Mrs. Brizelden given to defense counsel, wherein
she said she "gave in" to accused and that one of them asked for a "little
sugar." She testified that she made the statement and identified her
signature thereon, Ths ¢ erred in refusing the request of the defense
that the document be admitted/évidence (MCM, 1928, par.12/b, p.134; CM ETO
1052, Geddies et al). The victim testified that the statement was untrue,
that she "never gave into" either accused "for one mimite", and explained
in detail why she made the statement. The findings of the court show that
they believed the testimony of the prosecutrix in this respect,

*The question as to whether the vietinm con-
sented to the act of intercourse or whether
1t was committed by accused by force and
violence and against her will, was a ques-
tion of fact within the exclusive province
of the court® (CM ETO 2472, Blevings).

Although the statement should have been admitted in evidence, the Board of
Beview is of the opinion that the error did not injuriously affect the
subatantial rights of either accused, As the girl freely admitted making
the inconsistent statemsnt and its contents, nothing would be gained by the
defense if it was admitted in evidence, The finding by the court of non-
consent is fully supported by competent and substantial evidence (CM ETO
1402, Willison and cases cited therein).

-12.
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7. The charge sheets show that accused Colson 1s 32 yeare six months
of age, and that he was inducted at Fort Devens, Massachusetts, 19 September
1942, His period of service is governed by the Service Extension Act of
1941, No prior service is shown, Accused Brown is 2/ years seven months
of age, and was inducted 14 November 1941, at Camp Forrest, Tennessee, to
serve for the duration of the war plus six months, He had no prior service.

8. The court was legally constituted and had jurisdiction of the per-
sons and offenses, No errors injuriocusly affecting the subatantiel rights
of elther accused were committed during the trial, The Board of Review is
of the opinion that the record of trial is legally sufficient as to each
accused to support the findings of guilty and the sentence,

9. The penalty for rape is death or life imprisonment as a court-
martial mey direct (AW 92), Confinement in a penitentiary is authorized
for the crime of rape by AW 42, and sec.278, Federal Criminal Code (18 USCA
457). The designation of the United States Penitentiary, Lewisturg,
Pennsylvania, as the place of confinement is authorized (Cir.229, WD, 8 June
1944, sec.II, pars.1bh(4) and 3h).

- M#" /é Judge Advocate
2 4 5.%7‘
Iz i Judge Advocate

(ABSENT ON LEAVE) Judge Advocate

-l3 -
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1st Ind,

War Department, Branch Office of The Judge Advocgte General with the
European Theater of Operations, 21 SEP 19 TO: Commanding
General, Buropean Theater of Operations, AFO 887, U.S. Army.

1. In the case of Private JAMES L, COLSON (31130888), 1933rd Quarter-
naster Truck Company (Aviation) and Private HAL A. EROWN (34180626), 1957th
Quarternmaster Truck Company (Aviation), both of 466th Quartermaster Truck
Regiment, attention is invited to the foregoing holding by the Board of Re-
view that the record of trial is legally sufficient as to each accused to

support the findings of guilty and the sentence, which holding is hereby
approved,

2, When copies of the published orders are forwarded to this office,
they should be sccompanied by the foregoing holding and this indorsement,
The fils rumber of the record in this office is CH4 ETO 3197, For conve-
nience of reference glaase place that number in brackets at the end of the

%//// Z/c&r/

/ « Co MoNEIL.
Brigadier General, United States Amy,
Assistant Judge Advocate General.

(Sentence as commuted ordered executed. GCMO 82, 83, ETO, 2 Oct 1944)

-] =
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Branch Office of The Judge Advocate General
with the
European Theater of Operations

APO 871
BOARD CF REVIEW RO. 1
Gl ETO 3200 28 SEP 1944
UNITED STATES 2ND BOMBARDMENT DIVISION,

v, Trial by GCM, convened at AAF Station
115, England, 5-6 June 1944. SENTENCE:
Dishonorable discharge, total forfei-
tures and confinement at hard labor

for 1ife., United States Penitentlary,

Lewisburg, Pennsylvania,

Private PAUL A. FRICE
(32374452), 67th Bormkhardment
Squadron, 44th Bombardment
Group (HS.

N Vs Vet O et s e “ut?

HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2, Accused was tried upon the following Charge and Specification:

CHARGE: Violation of the 92nd Article of War,

Specificaticn: In that Private Paul A, Price, 67th
Bombardment Squadron, 44th Bombardment Group (H)
AAF Station 115, APO 558, did at or near the
Royal Standard Public House, East Dereham, Nor=
folk County Englend, on or about 27 April 1944,
with malice aforethought willfully, deliberately,
feloniously, unlawfully and with premeditation
kill Private Floyd H. Maynard, 13028712, 66th
Bombardment Squadron, 44th Bombardment Group (H)
a human being by striking him on the head with a
stick of wood,

He pleaded not guilty and, two-thirds of the members of the court present

at the time the vote was teken concurring, was found guilty of the Charge
and Specification., Evidence was introduced of one previocus conviction by
surnary court for absence without leave for 14 hours, in violation of the
61st Article of War., All of the members of the court present at the time
the vote was taken concurring, he was sentenced to be dishonorably discharged
the service, to forfeit &ll pay and allowances due or to become due, and to
be confined at hard labor, at such place as the reviewing authority may

32:0
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direct, for the term of his natural life. The reviewing authority approv-
ed the sentence, designated the United States Penitentiary, Lewisburg,
Pernsylvanis, as the place of confinement and forwarded the record of trial
for action pursuant to the provisions of Article of War 50%,

3. Prosecution's evidence discloses the following facts:

Accused on 27 April 1944 was a member of 67th Bombardment Squadron,
44th Bombardment Group (H) and was stationed at AAF Station 115 in Norfolk,
England 68,9,133; Pros.Ex,10). Private Floyd H. Maynard, the deceased,
was 8 member of the 66th Bombardment Squadron, 44th Bombardment Group (H),
and, likewise, was stationed at the aforessid air force station (R8,9,19,25,
39). Sergeant Delbert J. Owens (R70) and Private Robert M. Lopez (R37)
were on said date members of the 506th Bombardment Squadron, 44th Bombard- -
ment Group, and were also stationed at AAF Station 115, Accused and de-
ceased were friends of several months standing (R90,92). Lopez end Owens
were not acquainted with accused and had not seen him previous to the night
of 27 April (R38,53,70,86), The deceased and Lopez prior to the occasion
in question, had been friends (R38,49,50). Maynard was probably known to
Owens (R70,71).

AAF Station 115 was situated within a few miles of the town of
Esst Dereham, Norfolk, England (R10,33). Located in East Dereham on 27
April, was a public house known as the "Roysal Standard"., The public house
was contained in a tweo-story structure, and the tap room thereof was on the
street level floor, The building stood at the intersection of Baxter Road
and a lane or alley which intersected the former at a right angle, If an
observer stood at the interssction and faced the elley, the public house
would be located on his right hand, The principal public entrance to the
tap room was through a doorway, which had been constructed in the corner
of the building formed by the intersection of the street wall and the alley
wall thereof. There was a second doorway to the building, cut in the alley
wall, which afforded ingress to the rear of the building from the slley. In
front of the structure was & foot walk constructed of stone slebs, It
projected into the street about three feet from the street wall of the
building (R42,84; Exs.3,4,5,6). The proprietora of the public house, Mr,
Jomes Sutton (R102) and his wife, Mrs. Polly Mable Sutton, occupied the
second floor of the structure as their home (R102,103),

On the side of Baxter Road opposite the "Royal Standard", there
stocd the dwelling of Mr. A. G. Sparrow. The front wall of the dwelling
was on the street line. If an observer stood in the main doorwsy of the
public house and looked at the Sparrow house, his line of vision would
project slightly to his right, AdJjoining the Sparrow house, on the ob-
server's right, was an alley known as "Bottomsley's Yard", which extended
into an open areaway in the rear (R42; Pros,Exs.?7 and 9; R108,113), At the
rear of the Sparrow house and facing on Bottomsley's Yard was the dwelling
house of a Mr, Brocks (R113), In front of the Brooks house on each side
of a central doorway was a small gsrden plot surrounded by a fence consist-
ing of upright stakes driven into the ground to s distance of ebout a foot

-2 = oy
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to which was attached wire fence netting, At the corner of the Brooks
house, nearest Baxter Road and at the end of a garden plot, was a barrel
into which extended a metal spout which carried water from the eaves of
the house (R42; Pros.Exs. 7 and 8; R114,121,124).

On the evening of 27 April 1944, Lopez and Owena left AAF Station
115 and arrived at the "King's Head" public house in East Dereham about
8100 pems, where thay remained until a few minutes after 9:00 p.m, when
they went to another public house, the "Cherry Tree". They stayed there
about 15 or 20 minutes and then departed for the "Royal Standard", above
described, arriving there about 9:45 p.m., (R37,70). At that place they
encountered the deceased Maynard and accused Price (R38) who, together,
had previously on said evening visited the "Light Horse Tavern", a public
house, where each had consumed about three half pints of beer (R92)., At
9:45 p.m., accused and deceased left the "Light Horse Tavern" and went to
the "Royal Standard" (R92,101-102), There were also present at the "Royal
Standard" Mr. and Mrs, Sutton, a few American soldiers, and some British
civilians including Frederick Perkins, brother-in-law of Sutton (R38,53,70,
72,87,102), Lopsz and Owens ordered drinks and, standing at the bar, the
former engaged ¥rs, Sutton in conversation., Accused talked boisterously
and showed signs of alcoholic indulgence (R38,39,53,72,78). ¥When he spcke
of the day's aerial operations in a loud tone of voice, he was overheard
by Lopez who said to him, "Fellow, why don't you keep quiet?" (R38,39,70,
72), Accused made no response (R38), The bartender "called time" at
about 10:00 p,m, Lopez and Owens finished their drinks and about 10:15
or 10:20 p.m., they, in company with Frederlck Perkins, left the taproom
via the rear alley door and stood near the door talking for about 20 min-
utes with Perkins (R39,54,71,73,77,88). Sutton, the landlord of the
public house, saw deceased and accused leave together (R102), Owens ob-
served accused standing between the street and the rear door (R73,83) while
he (Owens) was talking with Perkins, The deceased Maynard, joined Lopesz,
Owens and Perkins (R39,54,71,77,88). The conversation with Perkins ended
at about 10:40 p.m, when he departed (R40,54), and at that time Lopez and
Owens saw accused standing next to the alley wall of the'public house near
the sidewalk (R39,54). Accused called to deceased, "Come on. Don't let
those jerks give you a snow job", Lopez responded, "What do you mean by
jerks?" (R40,41,55,71). Accused advanced towards Lopez (R40,55,56), who
aweited accused's approach, Believing accused was about to attack him,
Lopez with his fist struck accused in the face (R40,56,71). A fight en-
sued. Lopez was knocked to the ground by accused who sat on top of him
(R40,71). Lopez acknowledged he was beaten and asked Owens to stop the
fight, Owens pulled accused off lopez, knocked him over towerds the
public house building and told him to go his way (R40,71,74). Accused
replied, "I will go" and walked quickly away (R74,78,79,83). He was seen
by Owens to turn right toward the main section of town as he left the alley
(R71,74). The fight ended about 10:55 p.m. (R57). Lopez! nose was
bleeding (R40,82), Owens and lopez then obtained their bicycles. Deceased
indicated a desire to ride to camp with them and walked up the elley with
Lopez to the corner of the public house at the intersection of the alley
and Baxter Road. The two soldiers walted for Owens to fix his bicycle
lamp (R41,71), Deceased stood to left of Lopez as they faced the street,
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Lopez' bicycle was between them, Owens was five or six feet in the rear of
Lopez, At that moment as Lopez stood on the edge of the foot-path in a
direct line with the public house door, he saw the form of a man approaching
from his right, When first seen by Lopez he stood in the center of Baxter
Road opposite the entrance of Bottomsley's Yard about 10 or 11 feet from
Lopez (R40-43). He advanced towards Lopez and deceased from their right
swinging a club (R43,68,69), Iopesz called, "Look out, he has got a club"
(R41,44,63,67,71,74,85) and backed towards Owens, dropping his bicycle (R64,
65,144). The man contimued to swing the club and advence towards deceased
and Lopes (R41,71,74). When he reached the sidewalk he struck deceased a
blow with the elub (R52,57,63,66,71). Owens was five feet from the club-
wielder when he struck Maynard, The blow "sounded like he hit the side of
the building and the board cracked" (R84). The assailant continued to
swing the club, Owens threw his bicycle towards him (R11,81), The man
struck the bicycle two blows; one on the frame and one in the front wheel
(R52,63,71). The three blows were administered within the distance of ten
feet (R52). Owens and Lopez retreated down the alley to a point around

the rear corner of the public house building (R41,44,66), The man wielding
the club followed them down the alley to a point about half way to the corn-
er of the building (R68,71), Deceased was struck about 15 minutes after
the conclusion of the Price-Lopez fight (R66,74). At this time the only
person in the locality were the actors in the episode: deceased, Lopez, Owens
and the man who wielded the club (R46,76). lopez and Owens waited in the
rear of the public building until they were satisfied the assailant did not
intend to pursue them (R41,44,71,83,143). They then returned to the loca-
tion in front of the public house door. On the sidewalk they found deceased
prone on his back, breathing with difficulty and in distress (R41,44,71,83).
4 bicycle laid across him which was-removed by Mr. A, G. Sparrow, who was in
his home and heard noise resembling a bicycle collision on the street, He
irmediately came to the .scene (R84,107,144). Deceased's head was in or
near the triangular entry-way of the public house and his feet projected be=-
yond the footpath into the street (R69,83). Lopez loosened his necktie and
shirt collar, Lopez and Owens discovered at the side of Maynard a plece of
wood of the length, size and weight wielded by the assailant (R47,60,67,74,
75). Lopez then ran down the alley and knocked on the rear door of the
public house building, aroused Sutton, who was ready for bed, and made in-
quiry as to the location of a telephone in order to call an ambulance (R41,
44,97,98,102,146), Sutton went to the sidewalk in front of the public house
entrance and saw a man prostrate on the ground (rR103).

Captain Ira C, McKee, 506th Bombardment Squadron, 44th Bombardment
Group, on the e wening of 27 April was engaged in escorting some members of
the Women's Auxiliary Air Force (British) to their home base from a dance,
His truck was stopped by either Lopez or Owens at about 11:30 or 11:40 p.m.
in front of the "Royal Standard" (R116,117). He noticed a man on the ground
who appeared to be badly hurt. His head was on the sidewalk and his body
in the street (R116,117,119), Captain McKee went to a neighboring telephone
and called the guardhouse and ordered an ambulance (R116). In the meantime,
Lieutenant Morton R, Taylor, 66th Bombardment Squadron, 44th Bombardment
Group of AAF Station 115, had also arrived at the scene (R116,119) and was
directed by Captain McKee to assume charge until the ambulance arrived (R116).
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The ambulance left the station at 11:55 p.m. and procesded to the acene of
the disorder in East Dereham. Upon arrival of the ambulance deceased's
hands "had started turning blus and he had his tongue betwsen his testh

and was biting it and he was sort of all choked up" (R1l)., He was removed
to the station hospital (R12) and was sometime thereafter followed by Lopez
and Owens on their bicycles (R71,72,147). Upon arrival at the hospital,
Maynard was examined by Captain Myron F, Sessit, M.C, He was dead but
rigor mortis had not commenced. The body was removed to the station morgue
(R16-17). At 9330 a.m. on 28 April an autopsy was performed on the body
by Major Ralph H, Riegleman, M.C, (R19). The examination revealed that
there was a laceration of the skin in the left frontal area of the skull,
There was but little breaksga of the skin and there had been a small amount
of bleeding from the lesion (R20)., The diagnosis disclosed that the in-
Juries consisted of a skull fracture of the left frontal area with a basal
fracture determined by the fact deceased had bled from the ears, nose and '
mouth (R20,25,27). In the opinion of the medical officer, Maynard's death
was not caused by the lesion of the frontal area but was the result of the
basal fracture of the skull (R25,26,27)., The force of the blow was trans- .
mitted from the frontal area to the base of the skull (R26,29). Captain
Benjamin Hair, M.C., who performed the autopsy was of the opinion that de-
ceased had received a severs, heavy blow by a blunt instrument. The type
of the frontal laceration required a blunt instrument, A sharp instrument
could not have been used (R28,29), It was possible, but unlikely that the
injury could have been caused by a hard fall (R30),

John J, Abbott, Agent Provosi Marsghal Gensral's Department, inter-
viewed accused on 28 April 1944, and chereafter on 2 May accused signed and
delivered a written statement, Without objection bty defense, the statement
was admitted in evidence (R132,133; Pros.Ex.10). The pertinent part of the
statement is as followss '

" After completing my twentieth (20) combat
mission on the morning of 27 April 1944 I
spent the rest of the day until 1800 hrs do-
ing various thingas on the base at AAF Sta 115,
At about 1800 hrs I left AAF Sta 115 and
visited East Dereham, Norfolk, having arrived
there by cycle, After having some tea and
leaving my cycle at Bond's bike shop I went
to the Light Horse Public House, After being
there about ten (10) minutes I was joined by
another American soldier whom I knew as 'Jimmy?!
but who has since besn identified to me as
Pvt, Floy H. Maynard, Pvt. Maynard and myself
renained at this !pub’ until about 2130 hrs.
During this time we drank only bitter beers to
the best of my knowledge. The next thing that
I recollect happening is turning right into
the alley way adjacent to the Royal Standard
Public House, There seemed to be a group of
people arguing in the allesy way and as Pvt,
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Maynard and myself walked toward these pecple
I waa struck by an unknown person, This blow
caused me to fall to the ground and upon
arising I was again struck, this time in the
nose causing it to bleed profusely, The next
thing I remember is that I walked out of the
alleyway adjacent to the 'pub’ and in the
direction of the bike shop. The next thing I
remember is finding the bike shop closed and
located my cycle on the ocutside of the shop,.
The next thing that I remember is throwing my
clothes on the foot of my bed,

I do not remember visiting the Royal Stand-
ard Public House on 27 April 1944 at any time
of the day or evenlng.

I do not remember being involved in any
argument or discussion at any time on 27 April
1944.

‘I do not know in what manner or at what
time I returned to AAF Sta. 115 after my visit
to Bast Dereham, Norfolk, on 27 April 1944.

I have read my statement of 3 pages and it
is true.% -

In the consideration of important and vital issues which are involved in
the case, certain additional evidence relevant thereto will be hereinafter
epitomized.

4e Teatinony of the defense witneases summarizes as follows:

Private Robert A, Webster, 1287th Military Police Company, was with
a young woman at the "Royal Standard" public house in East Dereham at about
9330 peme, On 27 April 1944 (R151). Accused arrived about the same time
and sat at a table with witness and the girl, He was noisy, talked loudly
with a "thick tongue®", and made discourteocus advances to the girl, He was
"pretty drunk* (R151,152), .

1

Private Firat Class Ivan Melchard, 66th Bombardment Squaaron, was
in East Dereham on the night of 27 April, At about 11:00 p,m, he was in
front of the "King's Arms" public house, A weapons carrier passed and he
mounted it (R153), After traveling about two blocks it stopped before a
crowd of people, Witness left the carrier and saw Maynard on the ground
(R153,157)., He also saw a British civilian, commonly called "Knobbie",
whom witness knew was a friend of deceased, walk by deceased and never stop
to inquire the cause of the incident or his condition (R154), Witness had
seen Maynard and the civilian together on several occasions (R154,155).

After he was advised concerning his rights, accused elected to be-
come a witness on his omn behalf (R158), He testified that up to and
including 27 April he had completed 20 mission3 as flight engineer on a
combat crew and on the afterncon of said date he "aigned up for another tour"
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- "put my name up for another tour of duty?, He was acquainted with de-
celsed, and "had been out in his company a dozen times", He would "meet
him in town and finish the rest of the evening with him" (R159). On the
evening of 27 April he left AAF Station 115 and went to East Dereham, He
f£irst went to the Red Cross Club and then to Bond's bicycle shop where he
left his bicycle (R160,162), He then procesded to the "Light Horse" pub-
1lic house where he consumed intoxicating beverages. While he was drinking
deceased arrived. Both imbibed freely (R160), He had no memory of being
in the "Royal Standard" during the evening, btut "from all the evidence that
has been br t forth, it seems like I was in there, but I do not remember
it" (R160-161), He did not remember making advances to a girl (R16l). He
remembered being in a fight but could not recall the ldentity of his oppon-
ent (R160-161), He never knew Lopez personally but had seen him around
camp, The next day he saw him at the guardhouse and his face was familiar
(R161), He remembered that in the course of the fight he was twice knocked
down, He also remembered that he was hit in the face; the last time on his
nose because it was bleeding and hurt as he lay on the ground (R161,167).

He had no memory of leaving the "Light Horse" public house (R16l). He re-
called that after the fight he went to the bicycle shop for his bicycle,

The shop was locked and the bicycle was in the yard, He took it and start-
ed toward the road but did not know in which direction he headed (R162,166).
Upon his return to camp he had no recollection that he attempted to remove
blood stains from his clothing. Under oath he did not "recall" using a
stick which was shown him nor did he "recall" striking his good friend
Maynard with it. He categorically denied that he killed Maynard (R162),
Upon cross-examination the following colloquy occurred:

*Q. Now, I believe the last, or practically the
last question that your counsel asked you
was, 'Did you kill Maynard?' and your answer
to that queation was 'No,sir?! ‘

A, That is right, sir.

Q. How can you say whether you did or did not
k111 Maynard?

A, Just my own belief and my own feelings, sir,

Q. But you have testified to the fact that you
were at the bicycle shop and could recall
that and then there is a long gap and you are
in your barracks., You have placed yourself
on record that you did not do something to
which you cannot testify.

A, I can testify to that as far as I know, sir.
I am saying from my own feelings. I have
never had a desire to commit a crime with any
instrument," (R164).

On cross-examination he also admitted that he was a frequent visitor in East
Dereham during a period of seven montha and was "pretty well acquainted"
with the locality in which the "Royal Standard" was situated. He knew that
there existed three specified alleys leading from Baxter Road in that prox-
imity, btut did not notice the alley known as "Bottomsley's Yard" (opposite
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the "Royal Standard") until the next day (R166,167). On the night of 27
April he wore shoes with leather soles and leather heels "with iron arocund
the side". His blood was type "O" (R169)., He could not remember being
in the "Royal Standard" on the night of 27 April and, therefore, he could
not remember that deceased was with him in that public houze (R172),

5. Certain cogent and vitally important questions arose during the
trial with respect to the admission of evidence. They will be considered
preliminary to disposition of the case upon its merits.

(a) The objections of defense (R22,23,24) to the introduction in
evidence of photographs of deceased (Pros.Exs,l and 2) were without merit.
There is substantial evidence that they were true and correct pictures of
deceased tsken at the time of the autopsy and that they truthfully and
accurately portrayed the condition of his body at that time, Accurate
photographa of the deceased asre universally edmitted in evidence in trials
involving homicide upon proper identification., There was no error in their
admission in evidence (2 Wharton's Criminal Evidence, 11th Ed., sec.773, p.
1317; MCM, 1928, par.118b, p.122; CM ETO 438, Smith).

(b) The use by Captain Hair of a true and correct copy of the
autopsy protocol, prepared by him and Major Rieglemsn, to refresh his memory
when testifying as to the extent of deceased's injuries (R28,31), wes proper
(C¥ ETO 895, Dayis, et al, and authorities therein cited; CM ETO 739,
Maxwell).

(c) The prosecution by its question to the witness Gay:

"During tb= time you have known Private Price
what can you say as to his general deportment?
How has he conducted himself?®

improperly put in issue accused's character (MCM, 1928, par.112b, p.112).
Gay answered, "As a gentleman" (R93). The error was non-prejudicial, how-
ever, inasmuch as the answere accrued to accused's benefit.

(d) The defense registered a vigorous objection to the prosecution's
tender in evidence of a club or stick of wood, a large splinter and two small
splinters of wood, The objection was overruled and the club and splinters
were admitted in evidence (R139-141; Pros.Ex,12), It is necessary to sum-
arize prosecution's evidence relevant to the club and splinters in order to
understand the substance of the objection,

Reference to the prosecution's evidence hereinabove set forth
establishes beyond all reasonable doubt the following factss

Deceased's assailant struck deceased on the head with a club, The
blow fractured deceased's skull which fracture was the cause of his death,
After striking deceased, the assailant hit Owens' bicycle; once on the
freame and once on a wheel, V¥hen lopez and Owens returned to the sidewalk,
they discovered deceased prostrate thereon and they also saw by his side a
club or stick of wood,
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The chain of evidence with respect to this club or stick of wood
from its position near the body of deceased to 1is production in court is
as follows:

Both Lopez and Owens identified the club or stick offered in court
as the club or stick which they sew lying beside accused's body (R47,76).
Lopez also testified that it was similar in length to the stick with which
deceased was struck (R47,60) as it appeared to have aluminium paint on it
as a result of striking Owens' ticycle (R60). Owens described the club
that he saw at the side of deceased's body as being about 3% feet in length
and "cornered on one end" (R75), He also believed the club exhibited to
him in court was the club used by the assailant "because I seen it lying
besides the body and it has got aluminium paint on it and my bicycle has
got aluminium paint on it" (R80).

Sutton, landlord of the "Royal Standard", approached deceased
after he had been called by Lopsez and kicked a stick of wood with his foot.
He picked it up and stood it against the cormer of his shop (R102,103).
Sutton identified Prosecution Exhibit 12 as the club he found near deceased
and which he stood in the corner of his shop (R103). He was positive in
his identification of the stick because of its weight and the fact that e
hole was bored in it (R104,105).

When Captain licKee arrived on the scene of the homicide, he dis-
covered a stick of wood on the ground parallel to deceased's body, but it
was removed when he returned from the telephone (R116). (Obviously, Sutton
arrived in the meantime and picked up the club). In court, he identified
the stick of wood presented to him as being either the one he saw on the
ground close to deceased or one similar to it (R118),

Harold Joseph Hempstead, a member of the Norfolk Constabulary, and,
whoge work was that of crime detection (R120), was informed of the homicide
et 9:30 a,m, on 28 April, He went to the "Royal Standard"™ and diecovered
a puddle of blood by the front door of the publie house, Next to the
blood he found two or three small splinters of wood and about four feet
distant therefrom a large splinter of wood, Under a shed at the rear of
the public house he found a stick of wood (R121). He retained the splint-
ers and stick of wood until he delivered same to John J. Abbott, Agent
Provost Marshal General's Department, United States Army (R123), Hempstead
identified the stick of wood or cluB\and the splinters shown him in court
as the club and splinters he discovered in the manner and at the. place
aforesald. He further testified that he had compared the splinters with
the stick of wood and that the splinters were of the same color, nature and
texture as the stick of wood (R121-123), About ten days previous to the
homicide, Hempstead had occasion ta inspect the exterior of the Brooks
House located in Bottomsley's Yard, At that time he observed the stakes
in the front of the house, and a wire fence surrounding the same (R124).
The sticks of wood which formed the up-rights of the fence were of the same
kind of wood as the stick and splinters shown him in court (R121), Ths
fence up-rights or stakes also had holes in them identical with the hole in
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this stick, In the vicinity of the Brooks house, there was no other wood
similar to the stick (R124)., On the morning of 28 April he visited the
Brooks house and there discovered that the fence of the flower plot on the
left-hend side of the door had been disturbed. The stake first to the
left of the door had been pulled from the ground and the wire disentangled
from it, There was a hole in the ground where the stake or up-right had
been and the stake was gone (R121,124; Pros.Ex.8),

A. G. Sparrow who lived in the house opposite to the "Royal Stand-
ard", as hereinabove described, at 113120 p.m., on 27 April (R111l) was in the
front room of his house, He heard a noise which sounded as if a stick
were being scraped along the side wall of his house which borders on the
alley - "Bottomsley's Yard" (R108). However, when he made a search of the
wall two days later, he could find no new marks thereon (R110), Sparrow
made an inspection of the area in the immediate proximity of the Brooks
house after deceased had been removed in the ambulesnce, He discovered the
wire fence netting had been pulled across the pathway, the water barrel at
E,he c‘)arner of the house displaced, and one of the fence stakes missing

R108).

Technical Sergeant Abbott, the investigator for the Provost Marshal
Generalls Office, ldentified the stick of wood and the splinters displayed
to him in court as the stick of wood and splinters delivered to him by a
fellow agent, Sweeney, who was absent on duty, and could not be produced as
a witness (R126,135), Abbott tagged the stick for identification. The
splinters were conteined in a brown manila envelope. The tag was in his
own handwriting., He delivered the stick and splinters to Inspector Williem
Garner of the Norfolk Constabulary (R126,135), Inspector Garner received
the stick of wood and splinters from Abbott and forwarded the same by rail-
road to the Forensic Laboratory at Nottingham for examination (R137). The

. same were returned to him from the laboratory and he redelivered them to
Abbott (R134,137). Abbott kept the stick and splinters in a cabinet in
the office of the Provost Marshal General until he brought them to court
(R134,136).

It was stipulated by prosecution, the accused and defense counsel
(R138) that Dr. Henry Smith Holden, Director of the Home Office (Forensic)
Laboratory at Nottingham, if present in court, would testify as set forth
in his written report dated 5 May 1944 (R139; Pros,Ex,11), The part of
said report relevant to the stick of wood and splinters was as follows:

*On Wednesday, 3rd May 1944, I received by rail
from the Norfolk County Police * ¥ * clothing
labelled 'C, Clothing of deceased', wooden
gtake lsbelled 'D, Weapon' and the envelope
labelled 'E, Splinters from weapon' (all pro-
duced) . _

I have examined these.
*

* *

I removed from Maynard!s tunic two small
splinters of bloodstained wood. These are
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fragments of Eucalyptus diversicolor, The
splinters of wood found at the scene of the
affray andthe heavy wooden stake are also
Eucalyptus diversicolor, and one of larger
fragments from the scens makes an accurate
fit with the steke itself,

No human blood or hair is present on the
atake,”

The first ground of defense's objection to the admission of Pros-
ecutions Exhibit 12 (club and splinters) was that the failure of the pros-
ecution to produce Sweeney, the investigating agent, to whom, Hempstead,
the English detective delivered the exhibit and who, in turn, delivered it
to Abbott, broke the continuity of proof of identity of the exhibit and,
therefore, prosecution falled to prove that Prosecution Exhibit 12 was in
fact the club used by the assailant. The defect of such contention lies
in the fact that independent of the chain of evidence in support of identity
of the exhibit, there i1s substantial evidence that the club produced in
court and admitted in evidence was the same club as was used in the commis-
sion of the homicide, Lopez, Owens and Sutton testified that the stick
exhibited in court was the identical stick they saw at the side of deceased
(R47,76,104,105), Dr. Holden's report disclosed that he removed from de-
ceagsed's tunic two small splinters of blood-stained wood which were frag-
ments of Eucalyptus diversicolor and the stick of wood was also Eucalyptus
diversicolor (Pros.Ex.11). Captain McKee identified the club shown him in
court either as the one he saw at the side of deceased or one similar to it
(R118), On the question whether Prosecution Exhibit 12 (club) was the
identical instrument used by the assallant when he struck deceased, Lopesz
and Owens both testifled as to marks on the exhibit and identifying facts
from which the inference is not only plausible but also convincing that the
assailant's weapon and the exhibit were one and the same article, There-
fore, in the absence of Sweeney's testimony concerning his custody of the
club, there was substantial evidence in the record which traced the exhibit
from its use in the commisaion of the homicide to its presence in the court
room, There is not even an implication in the record that the club and
splinters had been altered or changed.

The second ground of defense's objectlon raised directly the major
factual issue in this case, to wit, whether it was accused who struck de-
ceased on the head with the club and thereby caused his death,

A lethal weapon found near the scene of the crime is admissible
in evidence provided there is proof comnecting accused with it (Underhill's
Criminal Evidence, sec.116, p.51; 20 Am,Jur., sec,718, p.601; CM ETO 739,
Maxwell). Manifestly, if there is no substantial evidence that it was
accused who struck deceased with the club (Pros.Ex.12), prosecution's case
against him fails in its entirety. This element of the case will be here-
inafter discussed- .
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There are also other questions arising in connection with the ad-
mission of certain evidence vital to the prosecution's case which will be

considered in connection with the problem of proof of identity of the
agsailant, _

6. The court by its findings concluded that it was accused who in-
flicted the fatal injuries upon deceased, The duty of the Board of Review,
sitting in appellate review, is to examine the record of trial for the pur-
pose of determining whether there 18 substantial, competent evidence to

support this finding of the trial court. It will apply the following prin-
ciples:

#Convictiond by court-martial mey rest on in-

- ferences but may not be based on conjecture,
A scintilla of evidence - the 'slightest
particle or trace', is not enough, There
mst be sufficient proof of every element of
an offense to satisfy a reasonable man when
guided by normal human experience and common
sense springing from such experience" (CM
22333? 1942), Bul.JAG, Vol.I, No.3, sec.422,
p.159).

#In the exercise of its judicial power of
appellate review, under A.W, 50%, the Board of
Review treats the findings below as presump-
tively correct, and attentively examines the
record of trial to determine whether they are
supported in all essentials by substantial
evidence, To constitute itself a trier of
fact on appellate review and to determine the
probative sufficlency of the testimony in a
record of trial by the trial court standard of
proof beyond a reascnable doubt would be a
plain usurpation of power and frustration of

justice" (CM 192609, Hulme, 2 B.R. 19,30).

*The weighing of the evidence and the determin-
ing of its sufficiency, the judging of credi-
bility of witnesses, the resolving of conflicts
in the evidence and the determination of the
ultimate facts were functions committed to the
court as a fact-finding tribunal. Its con-
clusions are final and conclusively binding on
the Board of Review where the same are support-
ed by substantial competent evidence #* # ¥
(Cu ETO 895, Davis, e al). .

The Board of Review (sitting in the European Theater of Operations)has
scrupulously observed the foregoing principles (CM ETO 106, Orbop; CM ETO

132, Kelly and Hyde; CK ETO 397, ; CM ETO 422, Green; CM ETO 492,
Lewin; CM ETO 804, etree, ot .
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Evidence relevant to the identlty of deceased's assailant, not
hereinbefore summarized, is as follows:

Lopez: The assailant as he approached swinging the club wore an
American Class "AY military uniform (R44,62). There was insignia over the
left pocket of his blouse which Lopez believed to be Air Corps *wings® (R44,
61,62)., Accused, deceased, Owens and Lopez were the only ones present dur-
ing the Lopez-Price fight (R46), and after Price left and prior to the
approach of the assailant, only deceased, Lopez and Owens were in front of
the public house (R4{7). Not over eight mimutes expired from the time Price
left the alley at Owens' directions and the time deceased was struck (R46).
Lopez had never identified accused as the man who wielded the stick that
struck deceased (R48), but following the homicide, Price was hrought to the
guardhouse and Lopez identified him as the man with whom he had fought (R4S,
49). Price was of the same build and size and appearance as Lopez' oppon-
ent (R49). When accused was in the public house on the evening in question
he was dressed in a Class "A" uniform and wore "wings" (R149,150).

At the time Lopez, Owens and Perkins conversed outside of the pub-
lic house, it was derk and it was difficult to recognize a person beyond a
certain distance (R54). Lopez did not know where Price went after the
fight (R57). As the assailant approached, Lopez could not identify him
because of darkmess (R57). Under oath he could state he was of the size
of accused (R58) but not exactly his shape (R59). ILopez was unsble to swear
that accused was the assailant (R63,143), although he believed the man who
advanced towards him swinging a club was Price (R65), ‘

Owons: After Owens astopped the fight between Lopez and Price, he
told accused to leave as the "M.P,'s would be along and pick us all up®,
Accused replied, "'I will go'" and walked away fast (R73-74,79,83). When
Owens pulled ascused off Lopez, accused "wanted to go ahead and fight., I had
to hold him away from Lopez and he wanted to know what it was all about * % »*
(R74). It was not less than ten minutes and not over 15 minutes between
- accused's departure and the time deceased was struck (R74). The assailant
zore)an American uniform (R76)., It did not look like an officer's uniform

R32).

"He had a shiny thing here on his coat,
(Indicating) Looked like wings to me. I
taken it for wings., He had a garrison cap
on - a peaked cap with a bill * % % (R77,
80,81), ,

He was about five feet ten inches in height and of medium butld (R76). After
Perkins departed, only accused, deceased, Lopez and Owens were present (R77),
There were no other American soldiers until the truck arrived (R77).

Owens would not and could not swear under oath that it was scoused
who struck the fatal blow (RS2), ‘
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Perkins: On the night in question a person could be recognized at
25 yards distance, It would be unusual if a person could not be recognized
within five or six feet (R90).

Sparrow: At 11:20 p.m. on 27 April’%as in the front room of his
houss, He heard a "scuffle" at the back of his house and soon after a
sound from the street like a collision of bicycles (R107)., He went out to
the street and saw a tall soldier going to the back of the "Royal Standard"
and somebody running down the road (R107,109) who wore the uniform of an °
American soldier (R109). There was a definite "patter pat" on the pavement
which came from leather soles (R109). Had there been iron taps on the heels
the noise would have been much greater (R112), He heard the noise on the
street which he thought a collision about five minutes after he heard the
disturbance in the backyard (R111,113). Sparrow subsequently saw the tall
soldier who ran to the back of the "Royal Standard", on the street in front
of the public house while awaiting the arrival of the ambulance (R108,114).

A pc)arson could be recognized at a distance of five feet on that night (R114,
115).

Accused on the night of 27 April 1944 wore shoes with leather soles
and leather heels with "iron around the side" (R169).

As preliminary to the determination whether there 1s substantial
evlidence identifylng accused as the assailant, it is necessary to consider
whether the court was correct in admitting certain evidence which was cogent
in this aspsct of the case.

(a) On direct examination of Lopez, the following coloquy occurred:

Q. At the time the blow was struck who was closest
to the man who struck the bhlow?

A, I was, sir,

Q. Wers you in a direct line with him?

A. Well, he was walking towards us.

» * »*
Q. If you had remained in the position you were in
would that blow have struck you or Private

Maynard?® (R50).

Over objection of defense counsel, Lopez answered:

I - od
The motion of the defense to strike the underscored answer was denied (R51).

Was it admisaible? The possibility that it may have been unresponsive to
prosecution's immediate question was not asserted by the trial judge advocate

=38
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and such objection was not available to the defense (70 CJ, sec.73l, p.754).
4 more serious question arises whether the answer was a conclusion of the
witness and invaded the province of the court as a fact-finding body.

"An ordinary witness may be permitted to
testify to his opinion or conclusion where
the facts as they appeared to him at the
time cannot clearly and adequately be re-
produced, described, and detailed to the
Jury; * * # When the opinion of a nonexpert
witness is received, the facts and circunm-
stances upon which he bases his opinion or
conclusion should be stated as far as is
practicable, in order that the jury may have
some basis upon which to test the value of
his opinion; * # #¢ (16 CJ, sec,1532, pp.
47-748).,

®*In determining what is a statement of fact,
as distinguished from an opinion or a con-
clusion, the courts sometimes disregard dis-
tinctions which are more metaphysical than
substantial, and hold admissible a statement
which, although it may fall under the head
of opinions or conclusions, represents such
a simple and rudimentary inference as to be
practically a statement of fact, The immediate
conclusions of & witness, drawn from what he
saw and heard, are not rejected as opinion
evidence, It is not always practical to put
before the jury all the facts in separate form,
especially as regards a collateral matter; and
a witness ia still testifying to facts and not

. to opinions or conclusions when, instead of
stating separately certain facts within his
knowledge, he gives a composite statement o
shorthand rendering of collective facts® (16
CJ, sec.1532, p.749).

81if a declaration is an expression of an opin-
ion drawn from facts immediately under the
observation of the declarant - for instance,
i1f he sses his assallant und from appearances
which he may describs he draws a conclusion as
to his identity - it is admissible; btut if the
opinion is the result of a course of reasoning
from collateral facts it is inadmissible,'®
(25 AIR, ppol.377-1378, Shate Ve mﬂ’ 278 llo. N
481; 213 SW 119). .
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"Whenever the opinion of the witness upon

such a question, or on one coming under the
same rule, is the direct result of observa-
tion through his senses, the evidence is
admitted, * # # And although opinions, as
derived, may sometimes be erroneous, yet

they are not generally so, and when care=-
fully weighed are sufficiently reliable for
practical use in the ordinary affairs of
life, The witness does not unnecessarily
suostitute his judgment for that of the
tribunal, But if the opinion of the witness
is the result of a course of reasoning from
collateral facts, it is inadmissible, As,
for example, if at the time to which the
question of identity applied he did not see
or have the testimony of any sense as to the
person in question, but believed it to have
been he because he might have been there,

and had a motive to have been there, and to
have done the act alleged, In such a case
the tribunal is as competent to reason out
the resultant opinton as the witness is, and
by the theory of the law, it alone is competent
to do 80, To allow any influence to the opinion
of the witness would be unnecessarily to sub-
stitute him to the function of the tribunal.®
(25 AIR, 1378, State v. Williams, 67 N.C, 12).

The foregoing exceptlon to the rule prohibiting a witness from
testifying as to his opinions and conclusions is further recognized and
expounded in Wigmore's Code of Evidence, 32nd-33rd Edition, 1942, sec.756,
P.159; 2 Wharton's Criminal Evidence, 11lth Edition, sec.946, pp.1661,1662;
20 Am,Jur., sec,769, p.640; State v. Colling - Montana - 294 Pac.957, 73
AIR, 862,866; House v. State, 94 Miss. 107, 48 South. 3, 21 LBA (NS) 840;
Hollywood v. State, 19 Wyo. 493,522, 120 Pac. 471, 122 Pac. 588, The
Board of Review recognized and applied the exception in CM ETO 996, Burkhart.

The situation here presented is peculiarly within the exception to
the general rule. Lopez testified specifically as to the approach of the
assailant toward him and deceased and his own actions when he saw the threat
to himself and also described the manner in which the fatal blow was ad~
ministered to the deceased, Upon the totality of this evidence = "what
had happened® - the court allowed him to superimpose his statement, "I think
the blow was really meant for me % % # I don't think it was intended for
Private Maynard®, Such thought was not the result of reasoning based on
an independent collateral fact but was a "short hand summary® by witnesas
directly and immediately based on the facts and circumstances he had prev-
lously described in detail. The court was in possession of this basic
evidence and it was in a position to give such weight and value to his
statement as it deemed appropriate under the circumstances. It could
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reject it entirely as possessing no inherent worth or it could consider it
with other evidence in reaching its findings, There was no error in over-
ruling the objection and in denying the motion to strike.

(b) Further, in his direct examination, Lopez was askeds:

"Private Lopez, have you ever made a statement
:E.den;,ifying the person who struck Maynard?"
R51).

Over the objection of dsfense the witness answered:

"Just like I gaid before, in my own foelings I
have never actually identifiedq Private Price

G cty 1
© o t b t he
gircumstances that he had beepn fighting with

the _club, but as as ae -
i I haye" (R52) (Underscoring supplied).

On cross~examination of Lopez, the following colloquy is showm:

¥Q. From the fact that you had a fight with
Private Price you feel that i1t must have
been he?

A, Yes, sir,

Q. And if there hadn't been a fight then it
would be much harder for you to state that
you thought it was him?

A. Yes, sir, I guess it would" (R59).

Upon exsminat.ion by the law member, the following appears without objection
from the defense: »

*Q. Is there any doubt in your mind as to who
was swinging that blow?

A, * % % owp 7 ! o
n lse but Priva but

ar as identi m snd see 8
swaar t was I 't .

No, sir* (R66) (Underscoring supplied).

The witness Owens, when subjected to interrogation by the court,
was asked:
"You stated that Lopez said, 'He has got a club,
Loock out!. In your mind whom do you think he
meant when he said, 'He has got a club'?" (R85),

«l? -
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Owens answered:

"I didn't know, When I locked up I seen the
club striking, but I dida't know who it was,
I had no idea who it was, but the way it

eemed to th t t struc
me_that the only one who had any reason to
o trik was the one Lopez h
£ight with, but I wouldn't ssy it was him
because I couldn't" (R85) (Underscoring
supplied).

Upon motion of the defense, Owens' answer was striken because it was an
opinion of the witness,

There is a manifest contradiction in the ruling of the law member,
Either the law member was correct in his ruling on Lopez' testimony and
wrong with respect to Owens' statement or vice versa. The two rulings
cannot be reconciled as consistent. Lopez and Owens in their respective
answers (underscored, supra) each refused to identify accused as the assail-
ant, but Lopez "in his own feelings" believed, and it "seemed" to Owens,
because deceased had been engaged in a fight with Lopez within a few mimutes
prior to the assault on deceased that accused was deceased's assailant, The
ultimate imgact of Lopez' statement in regard to the intended victim of the
assault ((a), supra) was identical with the probative result of Lopez' and
Owens' several statements with respect to the identity of deceased's assail-
ant, In each of the three statements responsibility for the homicide was
fixed upon accused, Lopez'! first declaration supported the inference that
accused wielded the glub because Lopez believed the blow was intended for
him, Lopez' second statement and Owens' declaration directly designated
eccused as the assailant,

The Board of Review has carefully analyzed the situation thus
presented and 1ts considered opinion is that there is no difference between
Lopez' statement as to the intention of the assailanh.which inferentially
marked Price as the assailent and his subsequent statement directly desig-
nating accused as the assailant, Owens' rejected declaration is in the
same category. The Price-Lopez fight upon which both Lopez and Owens based
their deductions was not an independent collateral incident but was an epi-
sode which lead directly to the tragic denouement. Events precedent and
subsequent to it connected it with the homicide. I1opez and Owens Bad deserib-
ed them and the combat itself in detail, The court was fully epprised of
the factual background and was enabled to determine the probative value of
the deductive stetements of the two witnesses. The law member correctly
ruled as to the admissibility of Lopez' statement; he was in error in strik-
ing Owens' declaration, but it was an error in favor of accused,

The proof of the vital fact that accused was deceased's assailant
is dependent upon evidence of a circumstential nature., Lopez and Owens each
repeatedly refused to make a definitive identification of accused as the
essailant and there was no other witness who was in the position to give
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identification testimony., As above demonstrated, the duty of the Board

of Review is to determine whether the evidence of identification possesses
the required probative worth and substantive quality necessary to support
the court's finding that it was eccused who inflicted the fatal injury upon
deceased, From the overall evidence in the case several facts are estab-
lished beyond all reasonable doubt which form the matrix of circumstances
upon which the identification of accused must depend. They are as follows:

1 - Accused and Lopez engaged in a fight which was terminated by
Owens, Accused deslired to continue the altercation with Lopez. He was
restrained by Owens who directed him to leave the scens.

2- Accused departed from the locus of the fight in a direction
which made it possible for him to cross Baxter Road, enter Bottomsley's
Yard, secure the fence steke (Pros.Ex,12) from the Brooks flower plot, and
return to the locus of the homicide within a period of time of not less
than eight minutes nor more than 15 minutes.

3 = The club wielded by the assailaﬂt was a fence stske taken from
the flower plot in front of the Brooks'house.

4 - The assailant was of the size of accused. He was an American
soldier clad in & Class "A" uniform. Over the left pocket of his blouse
he wore an insignia which appeared to be "wings". Accused was an Americen
solgier, was so dressed and wore wings on the left side of his blouse (R149,
150).

5 = No other American soldiers were in the near vicinity of the
"Royel Standard" from the time of the termination of the Price-Lopez fight
to the time the fatal blow was struck except accused, deceased, Lopez and
Owens,

6 - Swallow saw an American soldier fleeing from the scene of the
crime, His footsteps made a distinctive sound., The accused (jdentified
a8 such) was not seen at the locus after the homicide. The heels of his
shoes were iron clad "around the side",

7 = Accused 28 a witness on his own behalf admitted his presence
at or near the "Royal Standard" prior to his fight with Lopez; admitted
the fight with Lopez and admitted he knew of the existence of three alleys
in the proximity-of the "Royal Standard", which intersected Baxter Road,
but singularly denied knowledge of the existence of "Bottomsley's Yard®,
He claimed intoxication to the degree he could recall nothing after he left
the fight except his call at the bicyclg 8R4 his arrival at his barracks.

The Board of Revliew in measuring the inculpatory value of the
foregoing circumstances for the purpose of determining whether they cone
stitute substantial evidence within the scope of its powers on appellate
review, believes it should refer to two decisions which have been cited on
numerous occasions by Boards of Review in connection with the problem here
presented,
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The first is Buntain v. State, 15 Texas Crim, Appeal 490, wherein
the court held that evidence of opportunity alone to commit a crime is in-
sufficient to uphold a verdict of guilty and that a conviction must be
founded

"upon evidence which, under the rules of law,
is deemed sufficient to exclude every reason-
able hypothesis except the one of defendant's
guilt",

The Menual for Courts-Eertial has elucidated the foregoing principle in this
language:

"The meaning of the rule is that the proof

must be such as to exclude not every hypothesis

or possibility of innocence, but any fair and

rational hypothesis except guilt; what is re-

quired being not an absolute or mathematical

certainty" (MCM, 1928, sec.78, p.63).

It may be conceded that the evidence in the instant case leaves
open & posgibility that accused when he left the public house alley after
the conclusion of the fight with Lopez proceeded to the bicycle shop, took
his bicycle and rode to camp, In that case he, of course, would not have
been the asgailant., Such interpretation, however, does not give proper
value to proven factors of a highly incriminating nature: that the killer
was of accused!s size; that he wore wings on his blouse as did accused; that
he was an American soldier; that by reason of his fight with Lopez, there
existed a motive on the part of accused to return to the scene of the fight
after arming himself with the fence s teke and seek Lopez for the purpose
of wreaking his vengence upon him; and finally that accused elected to rely
upon the always unsatisfactory defense of loss of consciousness during the
crucial period, rather than testifying directly to facts in support of an
alibi, When these circumstances are considered, it becomes apparent that
the posgibility that accused was not the assailant is not a "fair and
reasonable hypothesis" of innocence but rather a strained, forced and un-
natural deduction. Conversely the established facts when properly harmon-
ized and correlated must compel any reasonable minded person to the conclu-
sion that accused was the assailant, Therefore, the principles of the
Buntaln case are not violated.

The second case which deserves consideration, because of its
prominence in military justice adjudications, is People v, Razezicz, 206
NY 249, 99 NE 557. The fundamental principle therein announced is:

"Whenever circumstantial evidence is relied upon
to prove a fact, the clrcumstences must be prov-
ed, and not themselves presumed, ¥* * %

(3) When in a criminal action the people seek
to prove a defendant guilty of the crime with
which he is charged, the courts allow testimony
of all circumstences that may have a fair and
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legitimate influence in determining the
question involved, In any case evidence

of circumstances may be so remote as to

have no legitimate influence in determin-
ing an issue., Such remote testimony tends
rather to confuse and conceal the real lssue
and may result in improperly influencing

the jury in determining the question present-
ed to them, It is frequently said as we have
quoted that inference cannot be based upon
inference, Such a rule is denied by Green-
leaf (Grecnleaf on Evidence (16th Ed.), and
the statements and illustrations by Greenleaf .
are repeated by Wigmore in his work on Evi-
dence and by some others. Perhaps the weight,
if any, to be given to such remote inferences
should not be stated generally in the form of
rules, but rather in each case by direct de-
cision, or by epplying the rules that relate
to remote testimony., When testimony is re-
mote, it is of little value, and, when too
remote from which to draw any legitimate
conclusion, it should be wholly rejected.®

Proof of Razezicz' gullt was largely premised on a circumstance that pre-
vious to the homicide (which was perpetrated by use of a bomb), sccused had
exploded a bomb of the kind used in killing the victim, There was no
direct proof that it was Razezicz who participated in the explosion of the
bomb on the prior occasion, The establishment of such fact depended upon
proof of circumstantial facts from which accused's activity might be in-
ferred. It was against this situation that the court's remarks were direct-
ed., Obviously the rule of that case can have no application in the instant
case, Each and every one of the facts incriminating Price were proved be-
yond all peradventure. Proof of the Price-Lopez fight, for example, did
not depend upon inference, but upon direct evidence and accused's own ad-
mission., The principles announced in the Razezicz case are of undeniable
worth and validity but they are applicable here, if at all, only in a most
general sense,

The Board of Review, therefore, concludes that the record of trial
contains evidence of a most substantial character identifying accused as
deceased's assailant,

"With this evidence before the court, it was
its province and duty to evaluate it, judge
of the credibility of witnesses and reach a
determination whether the accused was the
man who committed this atrocious crime, The
evidence identifying him as the culprit was
substantial and its reliability and trust-
worthiness are unimpeached. Under such cir-

e’
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cumstances, the finding of the court will
be accepted as conclusive and final upon
appellate review' (CM ETO 3375, Tarpley).

The Tarpley case is sustained by CM ETO /92, lewis; CM ETO 503, Richmond;
CM ETO 531, McIurkin; CM ETO 559, Monsalve; CM ETO 1621, Leatherberry; CM
ETO 2686, Brinson and Smith,

7. The fact of the homiclde was undisputed. Accused's identity as
the person responsible for Maynard's death was established by competent
substantial evidence. There remains for determination the question whether
the homicide constituted the crime of murder. The ultimate decision on
this question requires considerastion of different facets of the evidence,

(a) Lopez' deduction from the circumstances surrounding accused's
attack that the blow which killed Meynard was intended for him is based
upon an abundaence of substantial evidence. In truth, such conclusion is
the only legitimate and logical one which can be drawn from accused's con=
duct, Maynard was a friend of accused. The two men had spent the evening
together in amicable accord, There is not an inference or suggestion in
the evidence that any differences had arisen between them, Accused's last
spoken word, as shown by the record, was a solicitation of Maynard to join
him in order that they might return to camp together. Conversely, accu-
8ed and Lopez had been engaged in a fight which was ended by Owens at
Lopez' request when he had been bested by Price, After the combatants
had been separated, both men remslned belligerent, Owens, as the ranking
soldier present, was duty bound to prevent further disorder. Accused's
prompt compliance with Owens' demand that he leave was, therefore, not an
unusual occurrence as it was simply a recognition by Price of Owens'
suthority., However, Price's obedience to Owens' order does not spell the
conclusion that his belligerency towards lopez was satisfied, The im-
plication is otherwise, This chain of events leads definitely to the
conclusion that accused armed himself with the lethal club and returned to
the front of the public house with the intention of dealing further with
Lopez. Deceased and Lopez stcod near each other facing the street,
Accused was swinging the club wildly, He struck in the direction of
Lopez who avoided the blow, Maynard received its full force., The con-
clusion is irrefragsble that accused intended to strike Lopez but by a
trick of foriune inflicted the homicidal blow on deceased, Tke situation
is covered by the following legal principle:

"Where A aims at B with a malicious intent
to kill B, but by the same blow uninten-
tionally strikes and kills C this has been
held by authorities of the highest rank to
be murder, though if A's aim at B was with-
out malice, the offense would have been
but manslaughter” (1 Wharton's Criminal
IA' - 12th Ed., 8630442, ppo677"679)
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The above doctrine is also confirmed by authorities set forth in an annota-
tion contained in 18 ALR at page 917, et seq. and has been recognized and
applied in the administration of military justice in CM 221640, Loper (13
B.R. 195,204) and CM ETO 422, Greey. Accused's misplacement of the fatal
blow whereby he struck deceased instead of Lopez, did not yield him any de-
fense,

(b) Beyond doubt accused and Lopez were engaged in a sudden affray,
which was initiated by Lopez when he first stfuck accused in the face, It
will be assumed that accused was provoked to such degrse that it aroused in
him heat of passion that displaced his deliberative and reasoning faculties
and had he, st the time of the combat, struck Lopez in such marner as to
cause his death that he would have been guilty of manslaughter and not mur-
der (CM ETO 72, Jacobg and Farley; CM ETO 506, Bryson).

The evidénce is clear that accused left the scene of the affray,
crossed Baxter Road, entered Bottomsley's Yard, pulled a fence stake from
the Brooks garden plot, and returned to the locus of the homicide, The
period of time within which this action occurred is'fixed at Zrom eight to
15 minutes, The questlion obviocusly arises whether accused was acting under
the anger and heat of passion, aroused as a result of his fight with Lopez,
when he struck the fatal blow or whether he had passed through e ®cooling
. period® during which his anger had subsided and his power of deliberation
and reason had been again enthroned. The Board of Review (sitting in the
European Theater of Operations) in CM ETO 292, Mickles, considered and dis-
cussed in detail the question of "cooling time®, The following quotation
is appropriate:

®*From the foregoing statements of the principle
of law involved, it will be seen that there are
two methods of applying the doctrine of ®cool-
time?:
(a) The 'Reasonable time' rule: If there is a
sufficient period of time between the provocation
and the killing for the accused to 'cool his
passions' the killing will be attributed to mal-
ice and will be murder, and the determination of
this reasonable time is governed by the standard
of an ordinary reasonable person,
(b) The 'dependent on circumstances' rule:
Tcooling time' 1s to be determined by the circum-
stances and conditions of each case whereby the
question of malice is determined not by the
standard of a 'reasonable man', but by the stand-
ard of the accused thersby allowing consideration
of the accused's individual temperament and of
all of the circumstances involved in the killing,
The Board of Review is not required in this cass
to adopt one of these rules to the exclusion of
the other, In fairnmess to the accused the Board
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of Review elects to consider the problem on
the basis of both rules. Under either rule
the questions as to whether there is a cool-
ing time and as to whether or not the accu-
sed acted under heat of passion or with mal-
i1ce are essentially questions of fact within
the exclusive and peculiar province of the
court”,

In the instant case whether accused's conduct be measured by the "reason-
able time" rule or the "dependent on circumstances™ rule, the findings of
the court are supported by substantial evidence that the hest of passion-
engendered in accused as a result of his affray with Lopez had spent it-
self and that he acted with malice aforethought when he returned to the
public house armed with a lethal stick, Under such circumstances the
determination of the court will not be disturbed by the Board of Review
upon appellate review (CM ETO 292, Mickles; CM ETO 3042, Guy).

(¢) In considering whether accused was guilty of murder the foll-
owing legal principles are relevant:

®Murder is the unlawful killing of a human
being with malice aforethought. !Unlawful’
means without legal justification or excuse,
* % ¥,

Halice does not necessarily mean hatred
or personal ill-will toward the person killed,
nor an actual intent to take his life, or
even to take anyone's life. The use of the
word 'aforethought! does not mean that the
malice must exist for any particular time
before commission of the act, or that the
intention to kill must have previously existed,
It is sufficient that it exist at the time
the act 1s committed, % #* %,

Malice aforsthought may exist when the act
is unpremeditated., It may mean any one or
more of the following states of mind preced-
ing or coexisting with the act or omission by
which death is caused: An intention to cause
the death of, or grievous bodily harm to, any
person, whether such person is the person
actually killed or not * % ¥*; knowledge that
the act which causes death will probably
cause the dsath of, or grievous bodily harm
to, any person, whether such person is the
person actually killed or not, although such
knowledge is accompanied by indifference
whether death or grievous bodily harm is
cauged or not or by a wish that it may not be
caused" (MCM, 1928, par.l48a, pp.162,163-164).
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The use of a deadly weapon (which may consist of a club or stick
of wood) in a manner likely to cause and causing death raises a presumption
of malice (Ibid., sec.426, pp.652-655),

An intent to kill

"may be inferred from the acts of accused, or
may be founded on a manifest or reckless dis-
regard for the safety of human life, Thus an
intention to kill may be inferred from the
willful use of a deadly weapon" (40 CJS, sec.
44y Pe905).

Under the foregoing authorities, accused's act in striking the
deceased on the head with the fence stake or club, under the clrcumstances
shown by the evidence, warranted the inference of a coexistent intent to
kill, It was within the province of the court to ascertain whether the
fence stake in accused's hands, in the manner in which it was used by him,
was likely to produce fatal results (Collins v. State, Okla Crim. Rep
s 210 Pac,285, 30 AIR 811,815 and annotation), Substantial evidence
warranted the court in finding that the stake became a deadly weapon when
accused applied it to deceased's head in such a manner, Under such circum-
stances, the act evinced a "manifest or reckless diaregard for the safety
of human life" and carried within itself proof of malice aforethought. The
homicide was murder (CM ETO 268, Ricks; CM ETO 422, Green; CM ETO 438,
Smith; CM ETO 739, Maxwell; CM ETO 1901, Miranda; CM ETO 1922, Forester and
Bryagt; CM ETO 2007, Harrig; CM ETO 3180, Porter; CM ETO 3042, Guy; CM ETO
3585, Pygate).

8. The charge sheet shows that accused is 24 years two months of age
and that he enlisted at Catskill, New York, on 11 July 1942, to serve for
the duration of the war plus six months, He had no prior service,

9. The court was legally constituted and had jurisdiction of the per=-
son and offense., No errors injurlously affecting the substantial rights
of accused were committed during the trial, The Board of Review is of the
opinion that the record of itrial is legally sufficient to support the find-
ings of guilty and the sentence,

10, Imprisonment for life is an alternative mandatory sentence for the
crime of murder (AW 92). Confinement in a penitentiary is authorized for
such crime by Article of War 42 and section 275, Federal Criminal Cods (18
USCA 454)., Inasmuch as the sentence included confinement at hard labor
for more than ten years, i.e., life, confinement in the United States
Penitentiary, Lewisburg, Pennsylvania, is authorized (Cir.229, WD, 8 June

1944, sec,II, pa.rs.lh(lj and 3b). . é
%%. . J
/

p udge Advocate
MX’: Ofricicy /4, Judge Advocate
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1st Ind,

War Department, Branch Office of The Ju%g%égxmte General with the
European Theater of Operations. 2 T0: Commanding
General, 2nd Bombardment Division, APO 558, U.S. Army.

1, In the case of Private PAUL A, PRICE (32374452), €7th Bombardment
Squadron, 44th Bombardment Group (H), attention is invited to the forego-
ing holding by the Board of Review that the record of trisl is legally
sufficient to support the findings of guilty and the sentence, which hold-
ing is hereby approved. Under the provisions of Article of War 504, you
now have suthority to order execution of the sentence,

2. On the day of the offense accused had completed 20 combat missions
and had indicated his willingness to complete another tour before his re-
turn home on furlough, He had previously been convicted by summary court
for absence without leave for 14 hours but his prior record is bereft of
any indications of a vicious or criminal character, Though the offense
of which he stands convicted cannot be minimized the record indicates the.
attack was likely the result of over indulgence in intoxicants which in
twrn might have been induced by the accumulated nervous tension resultant
on 20 combat missions. Since the accused does not appear to be inherently
vicious and in view of his prior commendable combat service and the attend-
ant circumstences of the homicide, I recommend for your consideration the
reduction of the period of his confinement, In the e vent you adopt this
suggestion your decision should be indicated in a supplemental ection which
should be returned to this office for attachment to the record of trial,

3. When copies of the published order are forwarded to this’x'o“f'ﬁce,:’v
they should be accompanied by the foregoing holding and this -‘J\im&o;:se‘ihent;{:
The file mumber of the record in this office is CM ETO 3200, , ¥or cquves+
nience of reference glease place that number in brackets at the deg-,of the

order:s (CM ETO 3200
///Zy

- E. C, McNEIL, )
Brigadier General, United States Amy,
Assistant Judge Advocate General.
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Branch 0ffice of The Judge Advocate General (33)
with the
European Theater of QOperations
4p0 871

BOARD OF REVIEW NO. 1
CM ETO 3209 =9 SEP 1944

UNITED STATES 6TH ARMORED DIVISION

Trial by GCM, convened at Batsford,
Gloucestershire, England, 11 July
1944s Sentences Dishonorable dis-
charge (suspended), total forfeitures
and confinement at hard labor for two
years., 2912th Disciplinary Training
Center, Shepton Mallet, Somerset,
England,

Ve

Private JAMES H, PAIMER
(34264806), Service Com-
pany, 15th Tank Battalion.

Nl M NS AN AN N

OPINION by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1, The record of trial in the case of the soldier named above has
been examined in the Branch Office of The Judge Advocate General with the
European Theater of Operations and there found legally insufficient to
support the sentence in part. The record of trial has now been e xamined
by the Boerd of Review and the Board submits this, its opinion, to the
Assistant Judge Advocate General in charge of said Branch Offices

2+ Accused was tried upon the following Charge and Specification:

CHARGE: TViolation of the 956th Article of War.
Specifications In that Private James H, Palmer,
Service Compeny, 1l5th Tank Battalion, did,
at Moreton-in~Marsh, Gloucestershire, England,
on or about 26 June 194), vrongfully and will.
fully strike Pilot Officer Ronald Hall, RsAeF.,
a commissioned officer of the British Armed
Forces, knowing him to be such commissioned of-
ficer of the British Armed Forces, in the face
with his fist, to the prejudice of good order and
military discipline and proper reletions with al-
lied British military authoritye.

' -1 3209
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He pleaded not guilty to the Charge and Specification and

was found guilty of the Specification except the words "know-
ing him to be such commissioned officer of the British Armed
Forces", of the excepted words not guilty, and guilty of the
Charge. No evidence of previous convictions was introduced.
He was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due and to
be confined at hard labor, at such place as the reviewing
authority may direct, for two years, The reviewing authority
approved the sentence and ordered it executed but suspended
the execution of that portion thereof adjudging dishonorable
discharge unt.l the soldier's release from confinement, and
designated the 2912th Disciplinary Training Center, Shepton
Mallet, Somerset, England, as the place of confinement.

The proceedings were published by General Court-
Martial Orders No.25, Headquarters 6th Armored Division, APO
256, U.S. Army, 25 July 1944.

3. It was clearly established by the evidence, includ-
ing accused's own testimony, that at the time and place alleged
he struck Pilot Officer Ronald F, Hall, a commissioned officer
of the British armed forces, in the face with his fist in a
public dance hall, Only two questions need be considered:

(1) whether the court's denial of accused's plea in bar of
trial was proper; (2) whether the evidence was legally suffici-
cient to support the sentence,

Before any evidence was offered by the prosecution,
the defense entered a plea in bar of trlial on the ground that
accused "has received punishment under Article of War 104 for
the offense herein charged" (R5). The defense then called as
a witness accused's company commander, Captain J.,H.Green, Ser=-
vice Company, 15th Tank Battalion. Captain Green testified
that on 29 June 1944 he imposed disciplinary punishment on
accused under Article of War 104 for the offense of striking
JPilot Officer Hall on 26 June at a dance in Moreton-in-Marsh,
Accused, who was formerly a private first class, was reduced
to the grade of private and "restricted for one week™ (R5-7).
The following entry pertaining to accused was made in the
company punishment record book

"DATE OFFENSE PUNISHMENT APPEAI, OFF.IN'L.
29 June 1941 Disorderly Rd to Pvt and No JHG n
conduct restricted for (Ex.A).
1 wk
-2 -
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In Compeny Order No,2, Service Company, l5th Tank Battalion,
29 June 1944, it was stated that under the provisions of Army
Regulations 615-5, as emended, accused "is reduced to the
grade of Private for Misconduct™ (Ex.B). At the conclusion
of Captain Green's testimony the court closed, and upon being
re-opened the law member ennounced that the plea in bar "™is
disallowed for the court feels that this case is of such a
serious nature that it cennot be punished under the 104th
Article of War" (R7). The charge sheet shows that charges
for the offense of striking Hall were preferred by Captain
Green on 3 July.

Article of War 104 provides that the commending
officer of any detachment, company or higher command may, for
minor offenses, impose disciplinary punishments upon persons
of his command without the intervention of a court-martial,
unless accused demands trial by court-martial

"Punishment under the 104th Artlcle
of War may be pleaded in bar of
trial, Such punishment, however,
does not bar trial for another
crime or offense growiggwout of
the seme act or omission™ (MCl,
1928, par.t9c, p.oL].

"The fact that disciplinary punish-
ment under A,.W. 104 has been en-
forced may be shown by the accused
upon his triel for a crime or of-
fense growing out of the same act
or omission for which such punish-
ment under A.W.104 was imposed and
enforced" (Ibid,, par.79e, p.67).

Captain Green's testimony clearly establishes that the offense
for which accused was tried in the instent case was the same
offense for which he received punishment under Article of war

104.

"Whether or not an offense may be
considered as 'minor' depends upon
its nature, the time and place of
its commission, and the person
committing it. Generelly speak-
ing, the Term includes derelictions
not involving moral turpitude or
any greater degree of criminallty
or seriousness than ls involved 1in
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the average offense tried by summary
court-martial"™ (Ibid.,par.105,p,103)
(Underscoring supplied).

Disciplinary punishment administered under Article of War 104
for the commission of & major offense is void (JAG 250.3,

1, Jen 1935; id. 15 Aug 1935). TFor example, it was held that
the submission of a fraudulent claim in the emount of $376..40
for allowances in lieu of quarters for dependants in violation
of Artigle of War 94, was not a minor offense under Article of
War 104 and purported disciplinery punishment under the latter
article did not constitute former Jjeopardy in bar of trial by
court-martial for the same offense. SPJGT 1944/6033, .12 April
1944 (Bull.JAG, Vol,III, No.5, May 1944, sec.L62 (2), p.192).

"As only minor offenses may properly
be disposed of under A W.104, if it
should develop that serious offenses
had in fact been committed, the &ac-
cused could legally and properly be
brought to trial notwithstanding
prior action under said article™
250.451, L Jan.1926; 250.3, 31 Jan.
1930 (Dig.0p.JAG, 1912-1940, sec.,62
(2), p.369).

The reason for the foregoing rule is obvious. To permit a
junior officer authorized to administer disciplinary punishment
under the Article to have uncontrolled discretion in determin-
ing whether or not an offense is "minor"™ in character, and to
hold that his decision in this regard is final in all respects,
would deprive higher military authority of. all power in the
premises,would cause gross miscarriages of justice and would
deprive higher commanders of their prerogatives in disciplinary
matters.,

Accused, without any provocation whatsoever, struck
in the face with his fist, in a public dance hall, rPilot Officer
Hall, a commissioned officer of the British armed forces, while
Hell was dancing. The dance was given under the auspices of

the Alr Training Corps, the junior section of the Royal Air Force.
Accused apparently believed Hall was a negro because of the
latter's color and the evidence indicates that he struck the of-
ficer solely because he objected to the fact that the latter was
dancing with a white girl, ©English civilians and members of
both the British and United States armed forces observed the in-
cident. Several United States soldiers surrounded accused and
escorted him from the floor, One witness testified that there
was "arguing and loud talking on both sides and quite a bit of
conversation after the incident". The couples on the floor were

- k- 3209
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"taking sides", A British Flight Officer testified that when
he informed accused that Hall was a British officer end a friend
of the witness, accused replied that the witness was "a
negro too", Hall testified that the blow was "very severe" and
that when the wound was treated medically some of his hair was
"cut off", At the trial, which occurred 15 days after the
incident, he still had a scar on his head.

As has been stated, whether an offense may be considered
"minor", depends on its nature, the time and place of its commis-
sion and the person committing it. The unprovoked, entirely
unwarrented assault by accused upon a commissioned officer of an
allied airforce, at a public dance given under the auspices of a
branch of that airforce, certainly was not a "minor" offense, It
is obvious that considering the underlying reason for the assault,
a highly dangerous and inflemmatory situation might have deve~-
loped, as a result of accused's commission of the offense alleged,
Fortunately, the good judgement of others intervened, The
dereliction of accused clearly involved a greater degree of
seriousness "than is involved in the average offense tried by
summeary court-martialt, The maximum punishment imposable for
assault and battery is confinement at hard labor for six months
and forfeiture of two-thirds pay per month for a like period
(mMcM, 1928, par.lO4c, p.100). A summery court cannot adjudge
confinement in excess c¢f one month nor forfeiture of more than two-
thirds of one month's pay (AW 14). Trial of -atcused by summeary
court for the offense alleged would, under the circumstances,
result in the lmposition of a wholly inadeguate sentence, In
view of the foregoing authorities end for the reasons stated, the
Board of Review 1s of the opinion that the denial of accused's
plea in bar of triel was proper,

L The question next presented is whether the evidence
was legally sufficlient to support the approved sentence of dis-
honorable discharge (suspended), total forfeitures end confine-
ment at herd labor for two years, The court found accused
guilty of willfully end wrongfully striking

. "Pilot Officer Roneld Hell, R.A.F.,
a comnissioned officer of the British
Armed Forces, in the face with his
fist, to the prejudice of good order
end military discipline and proper
relations with allied British Military

guthority .m

The court excepted from the Specification the words "knowing

him to be such commissioned officer of the British Armed Forces".
The offense remeining was that of assault and battery in viola-
tion of Article of Wer 96. The substentive allegations of the

-5

SHYSITeN Ty
OB A

3209



(88)

Specification which set forth the feact of ‘the assault and the
means employed, follow the usuel form of specification for
assault and battery (MCM, 1928, App.L, form No.l26, p.254).
The description of the status of the person assaulted, and

the allegation that the commission of the offense prejudiced
"proper relations with allied British military authority®,
merely characterize the degree of aggravatlon of the offense
alleged Tor consideration in fiXing a sentence within the meaxi-
mum limitation. Assault and battery is specifically listed
in the Table of Maximum Punishments and the maximum punishment
imposable therefor is confinement at hard labor for six months
and forfeiture of two-thirds pay per month *for a like perilod
(MCM, 1928, par.lO4c, p.100), For the reasons previously
stated, the offense committed by accused was not "minor" in
character, In view of all the surrounding circumstances, it
was undoubtedly of a decidedly aggravated naturs, The court
was entitled to consider the degree of aggravation when deter-
mining the sentence, and could impose any sentence up to and
within the 1imItation of punishment prescribed for the offense
alleged, The degree of aggravation of assault and battery
does not change the nature of the offense itself, nor does it
create a different offense, Such a principle would entirely
void the maximum limits fixed by the President. In CM 218883,
Long (12 B.R. 167) accused was found guilty of striking his
superior officer in violation of Article of War 6l . The evi-
dence showed that accused knew the officer to be his superior
officer and that accused recognized him, but that the officer
was not in the execution of his office when the incident oc-
curred. The Board of Review (sitting in Washington) held the
record of trial legally sufficient to support only so much of
the findings of guilty as involved findings of guilty of the
lesser included offense of assault and battery in violation of
Article of War 96 and to support only so much of the sentence
as involved confinement at hard labor for six months and for-
feiture of two-thirds pay per month for a like period. In
the instant case the officer assaulted was not the superior
officer of accused and the court found that accused did not
know him to be a commissioned officer of the British Armed
Forces. The principles enunciated in the Long case are deter-
minative in the case under consideration.

5 The charge sheet shows that accused is 25 years of
age end that he was inducted 15 March 1942 at Fort McPherson,
Georgia, to serve for the duration of the war plus gix months,

He had no prior service.

' 6. The court was legally constituted and had jurisdic-
tion of the person and offense. Except as noted no errors
injuriously affecting the substantial rights of accused were
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comnitted during the trial. TFor the reasons stated, the
Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of gullty
and legally sufficlent to support only so much of the sen-
tence as provides for confinement at hard labor for six
months and forfeiture of two-thirds of accused's pay per

month for a like period,

7 ’M«%p/é Judge Advocate

. Judge Advocate

~/
WZ m%fi, Judge Advocate
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1st Ind.

War Department, Branch Office of The Judge Advocate General
with the European Theater of Operations. -9 SgP 944 TO: Commanding
General, European Theater of Operations, APO 4, %.S. Army.

1. Herewith transmitted for your action under Article
of War 503 as amended by the Act of 20 August 1937 (50 Stat.
7243 10 USC 1522) and as further amended by the Act of 1 Aug-
ust 1942 (56 Stat.732; 10 USC 1522}, 1is the record of trial
in the case of Private JAMES H. PALMER (34264806), Service
Company, 15th Tank Battalion.,

2. I concur in the opinion of the Board of Review and,
for the reasons stated therein, recormend that so much of the
sentence as exceeds confinement at hard labor for slx months
and forfeiture of two-thirds of the soldier's pay per month
for a like period be vacated, and That all rights, privileges
end property of which he has been deprived by virtue of those
portions of the sentence so vacated be restored.

3. Inclosed is a form of action designed to carry into
effect the recommendation hereinbefore made, Also inclosed
is a draft GCMO for use in promulgating the proposed action,
Please return the record of trial with required copies of GCMO.

//E. C. McNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.
3 Incls: N ‘
Incl.l Record of ¥rial
Incl.2 Form of action
Incl.3 Draft GCL&)

(Sentence vacated in part in accordance with recommendation of
Assistant Judge Advocate General, GCMO 86, ETO, 30 Sep 1944)
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Branch Qffice of The Judge Avocate General (91)
' with the
Europeen Theater of Operations

APQ 871

BOARD OF REVIEW NO, 2
12 AUG 1944

ETO 3210

UNITED STATES WESTERN BASE SECTICN, COMMUINICA-
: TIONS ZCNB, (formerly designated
as WESTERMN BASE SECTION, SERVICES
OF SUPPLY) EUROPEAN THEATER OF
COPERATIONS.
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)
. : )
Private ED¥IN MILLER, Jre )
(33578680), 293rd Replace- )
ment Company, 4th Replace- ) Trial by GCM, convened at Lichfield,
ment Battslion, 10th Re~ ) Staffardshire, England, 13 July
placement Depote ) ~1944e Sentence: Dishoncrable dis-
: ) charge, total forfeitures and con-

) finement at hard labor for ten

) yearse The Federal Reformatory,

) Chillicoths, Ohioe

HOLDING by BOARD OF REVIEW NO, 2
VAY BENSCHOTEN, HILL end SLEEPER, Judge Advocates

le The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2¢ Accused was tried upon the fcllowing Charge and Specification:

CHARGE: Violation of the 58th Article of Wars

- Specifications In that Private Edwin (MMI)
Miller, Junior, 293rd Replacement Company,
4th Replacement Battalion, 10th Replace-
ment Depots Pheasey Estate, Staffordshire,
England, then of: 317th Replacement Com~
peny, 48th Replacement Battalion, 10th
Replacement Depot, Doddington Park,
Staffordshire, England: did, at Doddington
Park, Staffordshire, England, on or about
23 December 1943, desert the service of
the  United States end did remain absent
in desertion until he was apprehended at
Coventry, Warwickshire, England, on or
about 23 June 194Le
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He pleaded not guilty "to the specification end Charge as reai®* but
guilty "to the lesser incluied offense of absence without leave for
the period indicated in the specification®, (23 December 1943 to 23
June 1944), in wclation of Article of War 6le All the members of
the court present when the vote was taken concwrring, he wes found
guilty of the Charge and Specifications Evidence of two previous
convictions was introduced, each by summary court, for absences of

ten days end 18 days, respectively, in violation of Article of War 6l, .
Three-fourths of ths members of the court present when the vote was
taken concurring, he was sentenced to be dishonaruably discharged the
service, to forfeit all pay and allawances dus or to becme due, and
to be confined at hard lebor, at such place as the reviewing authority
may direct, for 20 years. The reviewing authority approved the sen-
ténce buf reduced the period of confinement to ten years, designated
The Federal Reformatory, Chillicothe, Ohio, as the place of confine-
ment, and forwarded the record of trial for action pursuant to the
provisions of Article of War ke

3¢ The undisputed evidence shows that accused absented himself
without leave from his organization from 0600 hours 23 December 1943
(R9;: Pros,Ex,l) until he was apprehended et Coventry, England, 22 June
1944 (Rl4)e  Mrs, Emily Re Lucas, employed by the Ministry of Food at
Coventry, testified that on the 22 June while she was working at the
National Registration Office,

*a young man cams into the office to apply
for a ration book and identity card, who
claimed to be Frank O'Neill, Particulars
wore checked up and I found that the cld
ration book had belonged to a man of sixty-
foure I% obviously d4idn't belong to the
man who was applyinges I asked him how
many previous books he had had and he saiad,
'One's The old ration book which he hed
was actually a replacement and it certainly
was not the first ones, When I checked up
ruz)“cher. I telephoned the CID * * #* (Rlle
12).

Samuel Hudson, Detective Sergeant, Coventry City Police, testified that
he was called by telephone to the Coventry Registration Office on 22
June 1944«  Accused was theres pointed out to him standing at the
counter end dressed in civilien clothes,

*A3 a result of what I was told, I went to
him and said, 'We are police < ficerss
What i3 your name?' He replied, 'Frank
O'Neills' I said, 'I have reason to think
that is not your names Have you any docu-
ments on you to verify it?' @He replied,
™No documents's I said, 'How long have
you been in Coventry?® He said, ‘Coventry?
Three weeks's I said, 'Where did you come -
from before?" He said, 'Before Coventry =
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Ireland?s I told him I was not satisfied
and I cautioned hime I said, you will
have to come with us to the Police Office.
He said, 'The Police Office? More ques-
tions?' I said, 'Yes.' Each time I
spoke,~he put his hand to his ear as though
he was deaf, end he spoke in broken Englishe
I took hold of his left sleeve and we walk-
ed out of therss After we had walked a few
yerds, he suddenly struck out at Carvell
with his right fist, but the blow fell short,
We then each toock hold of en arm and took
him along to the Police Officees He continu-
ed to assums deafness and spoke in broken
Elglish.

*He then said, 'I am a Ncrwegians My nams

is McCluskye.'! I said, 'How did you get here?!
He said, 'Cames on boates Camp over cn a boat
from Narway few months ago to Ireland.! I
said, '"We will see what you have on you.'
Amongst the property he produced, was an
Anerican soldiers' pay book, and on cne of the
pages, in typewriting, words indicating that
he wes on indefinite leave pending di scharge
on medicel groundse I noticed that one or
two of the words were incorrectly spelleds I
said, '"You are a deserter from the Americean
Armye' He said, "Wes, I ame I will tell
the truthe'  He then gave trus particulars
about himself, And the American authorities
were notified and later came and took him inteo
custodye® (Rl}).

Je On being advised of his rights and efter conferring with his
counsel, accused elected to make an unsworn statement end then esked
that his statement made to "a man in the Investigating Department of
the Tenth Replacemsnt Depot * * * be considered as his unsworn testi-
mony' (R17; Prose.Ex.3)e In this statement dated 24 June 19, accus-
ed covers the period of time from his release from the guardhouse at
Camp Kilmer, New Jersey, in November 19,3 when he was shipped overseas.
He was transferred shortly after his arrival in England to Doddington
Park near Crewe,

'Immediately upon arrivel * * * I amongst all
other white soldiers, was told that there would
be no passes while we were at that campe * * *
After four days # * * I decided to leave camp
without a pass, and it being a Saturday, to
‘stay away for the week-ends * * * I arrived in
Coventry * * #, Instead of returning to camp
after the week-end, I decided to stay on in-
definitely, as I was fed up with the Army, and
to visit with relations, and generally to
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visit ebout Englands * * * Lbout the 3rd or
4th of Jenuary 1944, I traveled * * * to
Londone * * * When I left Doddington Park, I
had $235 with me * * %

. ®0n the day that I arrived in Coventry,
I went to visit Miss Edith Mary Widlake * * %,
I took her out socially almost every night
until 1 May 1944. I expleined to her and
her people * * * that I was with the * * *
Hogpital, at Stoney, end that I had a pass
every night to lsave campe * * * during all
of this period, although I was wearing my
Class 'A' uniform, I kept pushing off the
date of my return to camp, UMy attitude was
the deuce with all of it; I really did not
want to returne * * *

"On evening of 15 May 1944, I propssed
to Miss Widlaeke, and was merrisd to her on
17 May 1944 » % », I then went to live with
nmy wife at her parents homee * * * I insert-
ed an advertisement in * * * newspaper, state
ing that for painting and decorating of homes,
I could be contacted * * %, It was my idea
to meke more money than the Army was paying
mee

*0n 22 May 1944, I changed from Class 'A!
uniform into civilian clothes, * * * I start-
ed doing painting jobs for civilians, I did
four jobs in all * * #*,

*It was during the latter part of May
1944, that I stopped on ths street, by British
CID men and wes asked what I, an American, was
doing in civilian clothes, I showed them my
pay-bock, which had a typewritten statement
therein contained saying that I was on in-
definite leave awaiting discharge from the
Army. I typed the statement myself while I
had been working in one of the civilian homes.
This statement was untrue, but the CID men
were taken in by it, and allowed me to proceeds

*Cn June 22, 1944, * * » I visited the
Food Office in Coventrye I had previously
found a ration book, endorsed * * * in name of
'Frank 0'Neill', and wished to exchange same
for a new one * * *, I told them at Food
Office that I was Frenk O'Neill, » # * The
signatures did not checke The young lady
clerk went to the phone, after telling me to
wait * * », Shortly thereafter two members
of British CID came down, and toock me to a
Pclice Station in Coventrye I was questioned
there, and admitted that I was an American,

-l - 0
CONFIDENTIAL. 321



CONFIDENTIAL

(95)
away without leave, I was at that time attir-
ed in grey trousers, zippered jackst and blue
zippered shirt, * * *
"I honestly intended to return to the
Ues S. Army at sans future date but couldn't get
up enough "guts' to go backe"

5¢ "Desertion is absence without leave, accompenied by the inten-
tion not to return * * %%, (NN, 1928, par.l30, pel42)e It is
necessery to prove that ths accused absented himself without leave
with the intention at scmstime during such absence to remain permansent-
ly away from his organization, and that the absence was of the duration
and terminated as alleged. Accused in his statement to the investi-
gating o ficer, a¥pted by him as his unsworn statement to the court,
eCmitted his absence without leave and statsd *I was fed up with the
army®; *I really did not want to retwn®. He was gone spproximately
six months and when errested was dressed in civilian clothes and tried
to escapse During his absence he married, avoided arrest by false
reprecentations and when attempting to exchange a ration book, used
an assumed namee. These facts strongly indicate accused's intention
to remain permenently eway from his place of duty; together they allow
of no other conclusion (CM ETO 15,9, Copprue, et al; 1LM, 1928, pare
130, p.lhB-lhh).

6e The charge sheet shows accused to be 21 ycars and five months
of ages He was inductsed at Philedelphia, Pennsylvania, 21 Jenuary
1943, with no prior service.

7. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantiel
rights of accused were cammitted during the triale The Bard of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence.

Confinement in a penitentiary is authorized for the offense
of desertion in time of war (AT 42)e As accused is under 31 years of
age and the sentence is for not more than ten years, the designation
of the Federal Reformatory, Chillicothe, Ohio, is proper (Cire229, WD,
8 Jun 194, seceII, persela(l),3a).

(/’” ) b : ~ e
@Ugw" th Lo Juige Advocate

L s e udce Advocate
&ﬁ@a&ammge Advocate
-5
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lst Ind.

War Department, Branch Office of The Judge Advocate General with the
European Theater of Operationse 12 AUG1944 TO: Commanding
Officer, Western Base Section, Communications Zone, European Theater
Of operations. APO _515. Uo S. Am.

1, In the case of Private EDVIN MILLER, Jr. (33578680), 293rd
Replacement Company, 4th Replacement Battalion, 10th Replacement Depot,
attention is invited to the foregoing holding by the Boajl of Review
that the record of trial is lagally sufficient to support® the findings
of guilty end the sentence, which holding is hereby approved. Under
the provisions of Article of War 50%, you now have authority to order
execution of the sentence,

2+ When copies of the published arder are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsements The file number of the record in this office is ETO 3210,
For convenience of reference please place that number in brackets at

the end of the order: (ETO 3210).
//%/

Eo C. McHEIL,
adier General, United States Army,
AsBistant Judce Advocate Generale

AR IRVERSE NN Vol
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3ranch Office of The Judge Advocate General (97)
with the
European Theater of Operations
APO 871

BOARD OF REVIZA NOe 2 26 AUG 1944
i ETO 3212
UNITZED STATES3 ) 3A3E AIR DZPOT AREA, AIR SERVICE
) COLATD, UNITED 3TATES STRATEGIC
Ve ) AIR FORCES I ZURCPE. :
)
Flight Officer FCRRZIT Ae ) Trial by GCM, coavened at AAF
MULL (T121085), Maintenance ) Station 582, 10 July 1944e Sen~
Division, BAD Noe 2. ) tences Dishoncarable discharge,
) total farfeitures, and confinement
) at hard lsbor far three years.
) 2912th Disciplinary Treining Cea-
) ter, Shepton-lallet, Somerset,
) England,

HOLDING by BOARD OF REVITH 0. 2
VAT BENSCHOT=, HILL and SLIEEPER, Judge aAlvocates

ls The record of triasl of the scldier named above has been examin-
ed by the Board of Review,

2¢ Accused was tried upon the following charges and specifications:
CHARGE I: Violation of the 96th Article of Ware

Specification 1¢ In that F/0 Forrest A. Iull,
Maintenence Division, BAD No. 2, AAF Sta-
tion 582, AP0 635, BiDA, ASC, USSTAF, T. S.
Army, was at Site No. 9, AAF Station 582,
AP0 635, U. Se Army o1 or about 17 Liay 1944,
drunk and disorderly in station, to wit:
the Officers Club, Site MNoe. 9, AAF Station
5&, AI)O 635’ U. s. m.

Specification 2: In that * * * * having receiv-
ed & lawful order from llajor Chester E.
Peterson to remmain in his querters, the
said Major Chester E., Peterson, being in
the execution of his office, did at AAF
Station 582, APO 635, U. S. Army, on or
about 17 sy 194}, fail to obey the sames
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CHARGE II: Violation of the 93rd Article of War.

Specifications In that * * * * did, at AAF Sta-
tion 582, APO 635, U. S. Army, on or asbout
17 May 1944, with intent to do him bedily
harm, comuit an assault upon Major Chester E.
Peterson by pointing et him with a dangerous
weapon, to wit: a 45 calibre, 1911 model
service pistcol and by pulling the trigger on
said pistcl,

He pleaded not guilty to and wes found guilty of all charges znd specifi-
cations, " .No evidence of previous conmvictions was introduced. He was
sentenced to be dishonarably discherged the service, to forfeit all pay
and allowences due or to become due, snd to be coafined at hard labor,

at such place as the reviewing authority may direct, for thres yearse

The reviewing authority approved the sentence, designated the 2912th
Disciplinary Training Center, Shepton-llllet, Somerset, Englend, as the
place of cenfinement, and forwarded the record of trial for action pur-
suant to the provisions of Article of Wer 50%.

3¢ The undisputed evidence, in substance, shows:

That accused was on 17 May 194} stationed at "Warton Air Depot,
BAD #2" (AAP Station 582) in the menufacturing branch, Maintenance Divi-
sion (R42), and lived in Barracks 0-3, Site #9 (R56)s He was seen Ly
Jerald C, Mndrews, Warrant Officer, Junicr Grade, of the same unit, at
the Officers' Club at Site j#9, first at about eijht o'clock in the even-
ing of 17 May (R9). Accused had soiee friends, a Lieutenant Myers and
two ladies, with him (R11), Andrews had been drinking and had scue
drinks with accused (R9). He testified that later in the evening he
cane into the dining room from the kit chen with a sandwich when accused,
coming from the direction of the of ficers' lounge, pushed him uy against
the wall, Adrews remarked to accused that he was a little too drunk
to be pushing pecdple around, when accused struck hia in the face, knoclk-
ing off his glassese. In the ensuing scuffle, they bumped the table and
went down on the floors They viere separated and went their wayss Dur-
in_ the ®tussle®, accused cursed Aadrews and had his hands up in a
threatening manner (RL0-11), Adrews did not join accused and his
perty who sat down at a bridue table in the lounge (RL2), but he ¢id
talk to them at timess Two nurse Lieutenants were also present (Rl3).
Andrews testified that Lieutenant Mary Fuller, one of the nurses, said
two or three times in reference to accused, and loud enocugh for anyone
to hear it, "4s far as I am concerned, he can go to hell, I am through
with him®", bui he denied repeatin. this to accused (RlL). Captain
Jenes P, Galvin, Statioa Chazlain, saw accused at the bar and in the
loungze of the officers' clubd about 10330 that evening and for a time
thereafter, during which time Jndrews kept asgrevating accused, who was
drunk, by repeating to hiu, "Mary sazid you caia o to hell"” (R21-22).
Marews was also intoxicated (R23)e Around nidni_ht accused was asleep
in a chair (R24).

2 -
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Second Lieutenant Albert C. Meyer, Detachment #9,, 92nd Sta-
tion Complement Squadron, testified that he and accused started drink-
ing in the afternoon of 17 May and later "picked the,.girls up and
brought them" to the party (R24). If accused was noﬁ‘drunk; *he
should have been®, leyer saw the scuffle in which Andrews and accused
wers on the floor and "it had all the appearance of being a fight',
He separated them as much es he could but they were still trying to
swing blows at each other (R25).

Pirst Lisutenant Joln F. Mannella, of accused's unit, testi-
fied that he was in the club the evening of 17 May until the incident
occurred around eight o'clockse Accused was sitting quietly talking
to a lady (R26) when Andrews came up and "yelled at him that g certain
person * * * said that Mull could go to hell* (R27). Accused just ig-
nored him but a little later Mannella heard some seuffling in the rear
of the officers' club. 1Major Peterson walked up and was talking to
accused,  Later llajor Peterson returned io the club and stopped just
inside the doore He stated to lannella and the Chaplain that he had
sent accused to his quarters. As they were about to leave accused ap-
peered in the doorway and asked the Major to step outside as he wanted
to talk to him end was told by the Major to come inside if he wanted to
talkse Accused came in the inside door with an automatic in his hand.

*he headed it towards the Majore The Major
backed up behind the door and I guess we were
all kind of shaken there for a minute. I
Jjumped on Mull's back end knocked the gun from
his hand, and took it up after and checked it.
There was nothing in it" (R27).

As accused walked towards the Major, Mannella heard a click of "the sort
an empty gun will give when the hammer drops" (F28). Accused was taken
to the hospital (R29) for examination, He was unsteady on his feet

and appeared to be intoxicated (R30)e Major Rollin H. Smith, Medical
Corps, on éduty at the Station Hospital, exanined accused just efter mid-
night on the morning of 18 May end found him "moderately drunk®.

Accused had difficulty in talking but he gave his name, his job on the
station, and repeated some "tongue twisters® fcr the Major, though in-
correctly and with difficulty. He performed coordination tests. He
swayed to and fro in his walk (R32).

Privete First Class Lewis E, Vebstsr, on transpartation duty
at this station, was called by accused, who asked for. a jeep.. When
Yebster arrived at Site #9, accused was asleep and a girl asked him to
taike her to Blacxpools They went to the Motor Pool to get-the ticket
changed end returned to secure accused's signature but he was gonee.
While they waited accused "came in with a gun and he pulled the gun on
Hajor Petersoa®, ssying, "You heve askcd for it*". He pointed the gun,
a2 recular .45 Army pistol, at Major Peterson and pulled the trigger,
the click was heard, He hed a kind of mad-lookingz exgression on his
facee Tuis was sbout a quarter after twelve (R32).

-3 - |
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Ma jor Chester E, Peterson, Military Administration Division,
Base Air Depot 72, end Commending Officer of Site #9, testified that
he sew accused and Warrant Officer Andrews in the of ficers' club on
the night of 17 May when he went to investicate a disturbance which he
found involved them. Lieutenant Meyer was holding them apart.
Mdrews wes very excited and hysterical but stated there had been a
fight between him end acecused Zn which he hed been knocked down several
times, and he wanted to continue the fighte Accused said he would
drop the fight then but not for later on and said that if Andrews began,
"he would kill him®*, Major Peterson then told accused "that due to
this incident, I was restricting him to hic quarters, and thet he must
remnain there overnight"”, He took accused to his querters end repeated
the instructions to him several times and returned to the c¢club. Just
before he reached the club door, he heard someone shout *Pete" or
*Peterson” from the dirsction of Barracks 0-3, looked beck end saw the
door was open and a man was stending in the doore He entered the club
and stood talking to Chaplain Galvin and Lieutenant Mannella when
accused entered the outer doorway of the club and called, ®Peterson, I
went to see you.outside", When told to come in, accused insisted he
wanted to see Major Peterson ocutsides ~ As Pocterson started towards the
door, he saw accused had & pistol in his hand pointing at him (RZ7) and,
with the remark, ®"You have got this coming"®, puiIed the trigger.
Accused was seized, disarmed and turned over to the Officer of the Day.
Prior to this incident, when accused was being esccried to his quarters,
he had stopped Major Peterson and told him he had & girl friend hs
wented to take to Blackpool and hed been informed that she would ve taken
home properly, but that he was under resiriction in querters and nmust
remain there overnighte At this time accused talked quite cleerly,
Wwas steady on his feet, and appeared to heve contrcl of himself (R58).
In Ms jor Peterson's opinion, accused was nct drunk (R39) at that tiume,
nor when he returned with a gun, thoush he was under-the influence of
intoriceting liquor (R4O0).

Le The evidence for the defense is summarized as follows:

Second Lieutenant Mary E. Fuller, of the Arny Nurse Corps,
testified she was present on Site 79 in the lounge of the officers!
club the night of 17 Maye Andrews several times epproached Ler and
mentioned that accused was there with a young lady and that she mede
the remerk thet she did not care who he was with aad, as far as she was
concerned, Andrews could tell him so, and Andrews &id, in a very loud
voice, She met accused at the door as she was leaving about midnight,
end in her opinion he wes intoxicated (Rl2)»

Accused, as a witness for himself, testified that he went to
the officers'! club on Site #9 with Lieutenent Meyer and two girls ebout
eight o'clock on the night of 17 May,

"Je arrived at the Club, went siraight up to
the bar, ordered soms drinks, stayed there
drinking for approximately an hour. I
started to get sleepy end went over 1o the

-4 - 3212
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fireplace and listened to the radioce I dozed
off as I was sitting there, and they waked me
up to answer the telephones Well, prior to
that we had +ee I think we had two drinks with
Meyers end his girl friend, and that was when I
dozed off, and they wekened me upe I went out
to answer the telephones Just as I reached
the telephone, I bumped into Andrews and he
made another cracke I told him to get out of
my waye I do not know whether I was hit on
purpose or whether he bumped me up against the
walle I didn't know anything more until next
morning, when Captain Foley waked me up, at
which time he talked to me and discussed the
matter and told me I should not make any state-
ments® (R43).

He remembered Andrews repeatedly yelling at him "that Mary said that I
could go to hell", but insisted that he had no recollection of anything
after Andrews hit hime The next morning his heed had a slight bump
and was sore behind his ear, He did not recall being ordered to re-
main in his quarters that night or of pointing the pistol at Major
Peterson, with whom he was friends, and pulling the trigger. He

"felt lousy" the next couple of days but did not repart to the hospital
as he was under guard in his quarters (Ril)s He had gone to Blackpool
right after lunch on 17 Mey with Lieutenant Meyer and they had continu-
ed drinking all the afternoon and eveninge He had not eaten since

the night before (R46).

Captain Max Werner, 92nd Station Complement Squadron, testi- -
fied that he knew accused and hed roomed with hime That he was a
doctor in general practice since 1933 and thet in hisopinion a blow in
back of the ear sufficient to raise a slight lump might affect a perscn
suffering "such a concussion that he would appear to be acting normally
at that time, and still have no recocllection of what he was doing*
(3&9)- It would bs difficult to distinguish between concussion and
intoxication (R50,51).

Major Suith, a prosecution witness recalled, testified that
there are definite characteristics in ceses of concussion. He exeamin- .
ed accused fully at the time of arrest and found ho evidence of concus-
sion, the effects of which may apprear similer to intoxication to a lay-
man but are easily distinguished by & professional man (352).

5e¢ JMAccused does not deny any of the eventis shown by the evidence
produced against him. His defense is that he remembers nothing that
occurred after his altercation with Andrews until sometime the next day.
He cleimed to have had a slight lump and bruise behind his ear the next
day end produced professional testimony to show that it was possible
for such a blow as he cleimed to have suffered to cause concussion and
temporary loss of memory, particularly when ccnnected with intoxication.

-5-
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The drunk end disorderly charge, and the failure to obey the
order to remein in his quarters, being the specifications to Charge I,
are clearly shown. The only guestion needing consideration is
whether, under the circumstances shown, the requisite intent existed
to do bodily harm to Major Peterson in the assault shown to have been
made on him by accused.
*It is & general rule of lew that voluntary
drunkenness, whether caused by ligquors or
drugs, is not an excuse for crime committed
while in that condition; but it may be
congidered as affecting mental capacity to
entertain a specific intent, where such in-
tent is a necessary element of the offense®
(1M, 1928, secel26, p.l35; 1 Wharton's
Criminal Law, secsl07, De599)¢

The question of whether accused was suffering froa concussion caused by
& blow on the head, rendering him unconscious of his scts, or whether

he was sufficiently intoxicated to prevent his entertaining the intent
to do bodily harm in the assault made on Major Peterson, were both ques-
tions of fact for the determination of the courts As there is substan-
tial evidence that accused was neither so intoxicated nor suffering from
gconcussion, the findings of the court will not be disturbed (CM ETO 82,
McKenzie; CM ETO 969, Davis; CM ETO 2007, Harris).

6. The charge sheet shows accused t¢ be 27 years and five months
of ages He was gppointed Flight Officer at Army Air Farces Glider
School, Dalhart, Texas, 25 January 1943, with prior service from March,

1942,

7« The court was legally constituted and had jurisdiction of the
person and of fenses., No errors injuriously affecting the substantial
rizhts of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to sup-
port the findings of guilty and the sentencees

8. The sentence does not exceed the maximm for the most serious
offense charged (ICM, 1928, par.lOlc, Pe99)e Confinement in 2912th
Disciplinary Training Center, Shepton-lMallet, Scmerset, England, is

authorized (&F L2)e
Crptaldesmblat.
- Judge Advocate
M Judge XKvocate
———
%«»@Jﬁge Advocate
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1st I.nd.

War Departument, Branch Csifice of The Judge Advocale General with the
European Theater of Operations, 26 AUG 1944 TO: Commanding
Generel, Base Air Depot Area, Air 3ervice Commend, Uhited States
Stratezic Air Forces in Europe, AP0 635, U. S. A~y

1. In the case of Flight Officer FORREST A. IULL (T.21085), lain-
tenance Division, BAD Noe 2, attention is invited to thc forégeing holéd-
ing by the Board of Review that the record of trial is legelly suffi-
cient to support the findings of guilty and the sentence, which holding
is hereby approved. Under the provisions of Article cof Wer "0}, you
now heve authority to order execution of the sentence.

2+ When copies of the published order are feorwarded to this
office, they should be accompanied by the foregoing holding eand this
indorserent. The file number of the record in this coffice is CII ET
3212, For convenience of reference please place that number in bracizi.

at the end of the order: (CM ETO 3212).

7 7/

E. Co MeNEIL,

‘Brigadier General, United States Armmy,
Assistant Judge Advocate General.
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Braneh Office ef The Judgs Alvecate Gemeral (105)
with the
Eurepean Thoater of Operations
AP0 872
BOARD OF REVIZW. NOs 2 8 SEP 1944
CM XT0. 3213
UNITED STATZXRS ) VIII AIR FORCE COMPOSITE COMMAND
) .
Yo ) Trial by GCM, convened at AAF
) Station 342, 5 and 6 July 1944.
Private DONALD Go ROBILLARD ) Sentence:: Dishonorable discharge,
(3238,4072), Beadquarters smd ) total forfeitures, and confine-
Headquarters Squadrea, 4th ) ment at hard labor for two years,
CCRC Greup, attashed te 12th ) Eastern Branch, Thited Statea\
Station Complement Squadron, ) Disciplinary Barracks, Greenhaven,
) New Yorke

HOLDING by BCARD OF REVIEW NO. 2

VAN BENSCHOTEN, HILL. end JLEEFER, Judge Advocates

l, The record of trial in ths case of the soldier named above has
been examined by the Board of Raview,

2¢ JAccused was tried upon the following charges and specifications:

CHARGE I: Violation of the 93rd Article of Ware

Specifications In that Private Donald Ge Robillard,

Hesadquarters and Headquarters Squadron, 4th
Combat Crew Replacemsnt Center Group, attach-
ed to 12th Station Complement Squadron, did,
at Army Adr Farce Station 342, AP0 639, om or
about 27 May 1944, feloniously taks, steal,
and carry away the following articles, to wit:
One (1) sumner flying suit, ome (1) summer
flying jcket, one (1) pair of British flying
gauntlets, one (1) peir of British flying
goggles, one (1) British winter flying helmet,
one (1) set of earphones, total value about
thirty-three dcllars and forty-one cents
($33+41), property of the United States.
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CHARGE II: Violation of the 96th Article of War,

Specification 1s In that * = » having been re-
strioted to the limits of his detachment aree,
did, at Army Adr Farce Station 342, APO 639,
on or about 1k Jume 194k, break said restric-
tion by going to the Horseshoe Public House,
Villege of Uppington, County of Shropshire,
Eagland

*

Specification 2¢ In that * = » 314, at Army Alr
Force Station 342, APO 639, on or about 20
Juns 194li, in an affidavit, make under oath
a statemsnt as follows: "¢ #* » I deny all
charges except taking a pair of G.Ie olive
drad gloves, I 4id not break restriction
* » ¢, ywhich statement he did not then be-
lieve to be true,

BHe pleaded not guilty to and was found guilty of the charges and speci-
ficationss Evidence was intrcduced of two previous convictions by
summary court, one for "drinking and disorderly in improper uniform dur-
ing duty hours", in violation of Article of War 96, and the other for
absence without leave for two days, in viclation of Article of Wer 6l
He was sentenced to be dishonorably discharged the service, to forfeit
all pay and allowances due or to become due, and to be confined at hard
labor, at such place as the reviewing authority mey direct, for two
years, The reviewing authority approved the sentence, designated the
Eastern Branch, United States Disciplinary Berracks, Greenhaven, KNew
York, as the place of confinement, and forwarded the recard of trial
for action pursuant to the provisions of Article of War Pi.

3+ The evidence of record is substantially as follows::

Specification, Charge I

Private Louis Karshnock, Jre, of aceused's organization, testi-
fied that in the latter part of May, he and accused were members of
the alert platoon guarding the station air field at night and were jointe-
ly posted on Poat I, "A™ Mlight, at approximately 11 peme During their
tour of duty, sometime between 12:30 and 1 a.ms, each took from the area
which they were guarding a summer flying suit, a leather flying jacket,
gauntlets, gloves and helmet complete with earphones and goggles (R7)e
When relieved fram duty, accused wore under his overcoat the flying
jacket which he had taken, with the other articles tucked insides When
accused arrived at his billet, hs emptied his barracks bag end placed
tts purloined equipment in the bottoms About four or five days later,
witness saw acoused wearing the flying jacket (R7-8)e At that time,
while he and accused were togsther, both wearing flying jackets,.
*Corporal Chaney saw' them, About 8 or 9 June, accused and witness
learned of the imminence of a *shakedown® inspsction, whereupon accuse
od put the flying equipment in his shelter-half and placed it in the

=2- 3213
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ventilator (known also as the escepe hatch) in the air raid shelter
(R9)e Witness identified the flying jacket taken by accused (Ex."B")
by msans of a missing strip of materiale *I saw him cut out that
strip in there®, he testified (R9=10), On cross-examination, wit-
ness sdmitted that he concealed in a bolster the equipment which he
(the witness) had stolen, and hid it also in the air raid shelter, in
a corner under some machine gun mounts (Rl2-13)s He admitted that
while in the guardhouse he made a statement to (Private Ralph A.)
Soto that accused *"didn't have a thing to do with this stealing®
(RL6«17),

Corporal Robert H, Cheney testified that, at least twice be-
tween 19 May and 10 June 1944, he observed accused in company with
Karshnock in the vicinity of the station, both wearing leather jackets
(R%)e On cross-examination, Cheney testified he observed the two
wearing the jackets, both around the barracks and at the pub, Asked
how he happened to remember their wearing jackets on these occasions, -
bs testified, "We don't all have jackets like that, We're not issued
them® (R51)e He did not observe how accused's jacket fitted him,
After the wiiness answered affirmatively the question, "He /accused/
is a pretty small men, isn't he?", defense counsel proceeded, *If it
was a great dbig jacket you would have noticed it, Did it appear like
that to you?® The witness replied, "No, sir*, (The jacket was intro-
duced in evidence as Exhibit "B* for the prosecution but was withdrawn.
The only record of its size is defense counsel's uncontradicted state-
ment made during his direct examination of accused while the latter
tried the jacket on, "You wear size 37, This is a size 42 by recoxd®

(B87))e

The uncontradicted evidence of various witnesses shows that
on 10 June 194} there was a shakedown inspection of the possessions of
the men in accused's barracks (R20,25,31), during which a shelter-hbalf
was found in the escape hatch in the air raid shelter containing the
articles enumerated in the Specification, Charge I, A bolster was
also found in the air raid shelter, containing ths articles which the
witness Karshnock edmitted siealing (R20e21,26,31)s A fingerprint
was discernable on the goggles found in the shelter-half, It was
carefully preserved, compared with accused's fingerprints, which were
taken for the purpcose, and identified by competent expert testimony
a3 being positively the left thumb of accused (R21,27,32=34,43~49;
Exs.H,I, J)..

The shoulder straps on the flying jacket found in the shelter-
half (Ex.B) at some time or other cme sort of insignia of soms
nature on them, which had been re The width of the marks re-
maining indicated a lieutenant's bars., On 4 July 194}, Sergeant
Martin Silva inspected a full barracks bag in accused's barracks,
stenciled with accused?’s last name, He did not testify whether the
contents of the bag included a shelter-half hut did testify that he
found, among its contents, a piece of leathey (Ex.K) which, in his
opinion, was similar to pieces of leather on which you mount the bars

of a lieutenant (R4l-42).
- - ( 321’:}
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As to the ownerahip of the property described in the Specifie
cation, Captain louis D, Cross, commanding A Squadron, 495th Fighter
Group, identified the stolen articles as flying equipment such as had
been reported missing from his flight prior to the shakedown inspec
tion (R38-39). Evidence was adduced of the liat cost prices of the
stolen articles, as shown by the station air corps supply records,.
The prices correspond with the values alleged (R52=53)e

For the defense, Private Ralph A, Sota, of accused's organiza-
tion, testified that while accused and Karshnock were in the guardhouse
awaiting trial for the offense under consideration, witness was there
also serving a 30-day summary court sentence (R78)s Karshnock told
witness that accused *didn't taks any stuff?, EKarahnock later under-
tock to explain to witness. his subsequent implication of accused, by

saying that ‘

*when the F.B.l. took me /Rarshnock/ to the
woods they told me I should confess; that
they had my fingerprints and /accused's/
prints and me thinking that I was going to
do [/accused/ a favor by seying he was in
with me and save him a perjury charge",

Karshnock also told witness that accused "was going to be all messed
up on this trial becauss he was going to be charged with perjury® (R79)e

Accused testified under oath that he had never taken any
government equipment while on Army Air Force Station 342, except "cne
pair of o.de gloves, Government issue®,. He was on guard duty with
Karshnock two or three times, the last time being 8 June, At no time
while on duty with Earsimock did it ever come to accused's notice that
Karshnock was taking government property from ths flights they were
guarding. Accused never saw him do so nor did EKarshnock ever mention
the fact (R33)s While on guard duty, accused and his co-sentry would
£0 inside the bulldings they were guarding, when it gets cold about 3
or j a«me, for the purpose of getting warm, "and if we didn't wear
enough clothing we would go in and borrow one of the jackets hanging
on the wall and wear it on tour and replace it in the morning®* (R83e
84)e Several times accused had flying helmets on, He would even
take them out of the flight building,

*get into a plane, plug the earphones in
trying to listen in on any message the
tower would send out to the night flyers
if they were flying * * * After I finishe
ed listening in, I would turn the switeh
off, olimb out, take off 1v helmet, put
on my own helmet, and briag it into the
flight and hang it upe * * * Goggles are
always on the helmets, * + * Inp fact,
they are fastened on* (R3i).
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It was possible that Karshnock could have entered a building without
accused's knowledge and teken a helmet which accused hed recently

hung up after using, as it was customary for one man to be patroling
one end of the post and the other man to be patroling the other end,

On Sunday, 10 Juns, the date of the shakedown inspestion, accused left
the station on pass at 9 a.me and returned about 4:30 peme With
reference to the theft, "The first inkling that I had that anybody even
80 mich as suspected that I was implicated was on Monday®*, He testi-
fieds

"It was about, I imagine about three o'clock
in the afternocn and they called me up to
the orderly room and two CeI.Ds men wers
there and they brought me in one of the
sergeant's room and asked me a lot of ques-
tions about ths flying clothes and if I had
taken any of thems I told them that I
hadn't and they immediately, well, hinted
very broadly that I was lieing about it and
they questioned me, asking me several ques-
tions and reworded their questions and just
kept on questioning me for about forty-five
minutes or an hour,*

Acoused not only verbally maintained his innocence but demanded to make
end did meke a sworn statement in writing asserting it (RS85)s He was
confined in the guardhouse 15 Juns, He was permitted to take what
clothing and bedding he deemed necessary from his barracks bag, but
left the majority of his equipment, as well as his overcoeat, which he
packed in his barracks bag on leaving, beside his bunk, and they re-
mained there until his trisl, accessible to everyons, There was no
lock on his barracks bag which he left *packed full® with "Roughly
everything I owned except what I brought to the guardhouse®, include
ing one shelter-half, the "one I was issued, * * * To the best of my
knowledge®, he testified, "it's still there® (R86«87,89)e Accused
wore a size 37 jacket. When, upon direct exemination, he donned
Exhibit B, the leather jacket described in the Specification, the de-
fense counsel noting it was size }2, remarked, ®If you wele going to
take a jacket you'd take one that would fit you better, wouldn't you?
That fits you almost twice. Yes, sir®, accused replied, adding,
*Here's the size of my blouse®, whsreupon defense counsel exhibited
accussed's blouss to the court, remarking, without contradiction, "For
the record he wears a size 37 blouse® (R87).

Upon cross-examination, when accused was asked how he account-
ed for his fingerprints on the goggles, he replied, "I can't give any
explanation for it, other than that I might have touched them while
taking them from the hook® (R89)e He had not seen the jacket (Exhibit
B) before the triale He admitted wearing an Air Corps jacket once
but asserted that it was Karshnock's (R%0)e He d2nied ever wearing a
leather jacket when Karshnock was also wearing a leather jacket, ex-
plaining, *I fought with Karshnock too much'se  They were not *buddiea®
before "this thing came up* but just acquaintances (R9l)e At mo time
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did aecused have occasion to take a shelter-half to the air raid
shelter (R94)e Asked if bs could account for *that piece of leather
insignia being found in your barracks bag", accused replied that he
thought it was a very good case of *planting® but he did not know o
whose parte "That's the only way I can imagine how it got there be-
causs the bags were accessible to anyons who wanted to go:into them*
891;.3{); Asked how he accounted for Karshnoeck's testimony, acoused
st edy

"Woll, if I was a psychologist, I'd be able
to figure him outs There's a lot of things
dons to me personally, the cther fellows in
the guardhouse well know, that no normal
human being would do,*

"Woll,* inquired the trial juige advocate, "if I were going to take
something, would it be reascnable that I would take two oconplete sets
of flying equipment? That stuff could be sold, sir®, replied accus-
ed, "Karshnock, if he hasn't been broke, has been badly beant, * = »
Thoe English civilians will pay anything you want for /The stuff/s
(R95)e Asked by a member of the court if he could give any reason-
able explanation for Karshmock's accusations, accused testified,

"I don't know too mmch about law or what
can or can't be given to defendants if
they twrn state's evidence, It may be
that the prosecuting attornsy did hint in
private that he would be a little lenient
with Karsinock when hs would come up for
trial if he should turn state's evidence”

(R98)e :

(In this oonnection, it is noted that when the trial judge advocate con~

Pleted his direct examination of Karshnock, .and remarksd to defense
counsel, *Your witness, Captain®, the law member interposed:

*IM (to Prosecution): Have you mede it
olear to the witness as to his testify-
ing here, Does he understand  + « »

*Pros; He understands I am attempting to
protect him as far as I can,

*IM: You are liable to lose a lot of pro-
tection on a cross examination® (Rll) )

he Specifications 1 and 2, Charge II:

On Mondey, 12 June, following the shakedown inspection, First
Lieutenant Stephen M, Cohn, 495th Fighter Training Group, ccmxanding
officer of accused's detachment, placed acocused under restriction, at
which time, acecording to Lieutenant Cohn's testimony,

coRmTTIAL
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®I sald, 'Private Robillard, d¢ you under-
stand what the Articles of War mean by
Placing one under arrest?' And Robillard
said, 'Do you mean barracks arrest, area
arrest or post arrest?! I said, 'lat's
not get technicale TYou will stay in De3
Site except for going to meals and for
ablution purposes,! I said, 'De3Site
doesn't include the Horseshoe Inn,' I
specifically said the Horseshoe Inn be-
cause at that tims the Inn and the road
leading thereto had been construed as be=
ing part of the post and for that reasom
I didn't want these men to go to ths
Horseshoe Inn foxr their own pleasure, 8o
I specifically said he would not go to
the Horseshoe Inn; and he said, 'Does
that mean I can't go there for a beer??
And I said, 'You are to stay in this area.'*
(R27)e

Karshnock testified that after he was restricted, he accompanied accus-
ed to the Horseshoe Pub, "about seven-thirty or eight, maybe a little
later® in the evening, He saw *Pfc Hart and /Sergeant/ Garside® there.
Accused was still at the pub when witness started walking back toward
camp with some girls whom he had mete VWitness was "picked up® and con-
fined that night (Rll)e

On direct examination, Private James W, Hart, 1385th M,P. Com-
pany, testified that on 14 June 1944, he Imew accused by sight but not
by name, He had seen them taking accused's fingerprints in the guard-
house, At about eight o'clock on the evening of 1} June 194, witnsas,
while standing in ths vestibule of the Horssshoe Pub, saw agcused stand-
ing at the pub doors He also saw accussd and Karshnock talking to-
gether for a few minutes in the vestibules The witness left at asbout

9:30 pems mccompanied by Karsimock (RShe55)e

Upon cross-examination, the same witness testified that, on
ths evening in question, he was conversing with Karshnock at the door
of the pub, when accused arrived and entered alones Karshmock left
with another socldiers When Karshnock returned, witness was in the
doorway talking to three girls, The five « Karshnock, witness and
the three girls « then left the pub and walked domn the roade The
witness admitted he had previously signed the written summary of a
verbal gtatemsnt which he made to an officer, not in the witnesa'! exact
words, whisch was introduced as defense Exhibit l. According.to this
statement, which was sworn to, as well as subseribed by the witness,
when he first errived at the pud, he saw Karshnock standing there talk-
ing to several girlse He went in, saw Karsinock and Robillard, and
heard them say they were restricted to ths detachment areaes He stayed
in the pub for approximately an hour, during all of which tims Karshnook.
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and accused were there, Karshnock departed with two other scldiers,
returned, and later, accompanied by the witness, walked along the road
toward the mein gate of their station, According to the witness,
this statement "tied in® to his testimony at the trial (R56=58).

Sergeant Janes H, Garside, of accused®s orgsnization, testi-
fied that he saw accused in the Horseshoe Fub at 2100 hours, 1l June
1944 (R59=60)e

Captain HarcldE. Kesrper, Headquartyrs and Headquarters Squad-
ron, 333rd Service Group, testified that, having been appointed to in-
vestigate the charges against accused, he inverviewed and explained his
rights to him and that acceused mede to him, as investigating officer,
the following sworn statement in writing:

*I have been informsd of the charges againat
.me by Captain Harold E. Kerper, Investigat -
ing Officer on my case, I deny all charges
3xcept taking a pair of Gele olive drab
glovess, I 4id not break reatriction as
charged in Specification II Charge Il At
the time it was claimed that I was at the
Horseshoe Public House, Villages of Uppington,
County of Shropshire, England, I was with a
girl friend of mine back of an air raid
shelter on D=3 Site, adjacent to the orderly
room ofD=3 Sites This was about 1945 hours
to about 2015 hours, After that time I re-
turned to my barracks to write soms letters
and stayed there until 2300 hours at which
time I went to beds At about 2130 hours
Corporel Bradley cams into the barrackse I
spoke to him a short timee I went to bed
at about 2315 hours* (R61=62),

Tor ths defense, Private Edna Adams, (British) "A.T.S.".
testified that on 1l June she left her camp at Donnington at S Deme
for the purpose of visiting accused., Whsn, ascompanied by a fellow
service women, she arrived at accused 's station at approximately 7
Pelles he was not at their "meeting place® (R64)s 4Another soldier,
however, informed accused that she was waiting, and he ultimately
joined her, explaining that he couldn't stay out very late as he was
more Or less under arrests The witness' "girl friend® left, and shs
and accused remained togsther until 7:30.or 8 peme Accused never
left camp and when the wiiness departed she ®left him on the camp®.
She re joined her "girl friend® at the Horseshoe Pub where the two sat
outside until 8:30., She did not see accused therse If he had ocome
to the pub, shs would have noticed hime She was "flustered" when
*a Captain Kerper® took her written statemsnt (Pros.Ex.M), reading:

¥31 am acquainted with an American soldier
named Private Donald G. Robillard, I had
met him twicee The last time I saw him was
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on a Wednesday, June lith, at approximately

1800 hours, At this time I talked to him

for about ten or fifteen minutes, I left

him then and bieycled back to my statica at

Donningtone At no time did I enter the

camp, which is known t0 ms as Atchame'®
After he left, she reccllscted all that had happened, and told her
own officer, as soon as she got back, that she had *given the wrong
time®, Her tesitimony on direct examination was a true story of all
that happened that night (R65)e On cross-examination, she admitted
ai@ing and swearing to a written statement, dated 20 June 19k, re-
] ting.

*The last tims I saw facoused/ was on a
VWednesday, June lith, at approximately 1800
hours, At this time I talked to him for
about ten or fifteen minutes, I left him
then and bicycled back to my station at
Donningtane At no time did I enter the
camp, which is known to me as Atchanm*,

She testified that the statement was not truse She met him, that even-
ing, on a *kind of road leading to the camp but it wasn't on the camp,

* * » I gew him at 6:30 or 7:00 and stayed with him until a quarter to
eight?, They did not go for a walk but "just sat down and talkedr®,
(R66)s  Accused *wasn't out of the area of the camp® (R67)s At 8530
Pelme Witness departed from ths pudb, where she had mset her girl friend
after leaving accused, and went back to her own camp (R68),

Private Olive Williams, (British)'A.T.3.", testified that she
left her station at Donnington with Private Eina Adams about 5 Demse,
14 June, and reached "here® about six o'clocke She left Adams at the
end of the road which leads from the Horseshoe Inn to accused’s campe
Adams, unacecompanied, rejoined witness at approximately 7:30 peme They
went to the Horseshoe Inn and remained until 8:30, when they left for
Donnington (R69«70)e On cross-examination, she testified that upon
arrival she went down to the camp gates with Adams, sat dowmn for a bit,
and waiteds Before leaving, she saw accused and Adams together, She
was positive that they wers on the road half-way between the camp gates
and the Horseshoe Inne Witness actually saw accused come out of the
gate and on to the road where she and Adams were waiting (R71-74).
Aams and accused were still at their meeting place when the wiiness
left them (R76)e

Accused testified that after he made a sworn statement in
writing, denying the alleged thefts, Lieutenant Cohn informed him he
was under arresat, explaining that he was "not to leave the irmediate
area of D=3 Site", Accused inquired if the area included “the roed
going to the Horseshoe Pub becauss that was part of our site®, and

-9 3213



(114) CONFIDENTIAL

Lieutenant Cohn "said no%, Accused denied leaving the station while
under restriction, to go to the Horseshoe Pub (R85#86)e¢ On the night
of 14 June hs did not ses Sergeant Garside at the Horseshoe but "was
on my bunk (at the barracks) when he cams in the room® (R93)e 4t no
time, on the night in question, did he see Pfc. Hart, who, he asserte
ed, had been undertaking to get ascused into trouble "ever since I
took a broad away from him* (R94)e

S5e¢ Recalled by defense, after accused had testified, Lieutenant
Cobn was asked by the prosecution, on recross-examination, *what kind
of & soldier was Private Robillard?® He replied,

*Private Robillard, except for military
courtesy, which he almost burlesqued, was a
poor soldier, He did not respond promptly
to orders, did not keep his area clean, and
acted in a surly menner to his non-camission-
ed officers* (RLOl),

6. Evidence of accused's good character is generally admitted in
all criminal cases.

"The state, however, cannot show ths bad
character of the accused until the accused
has raised the issus by offering evidence
of good characters In other words, the
state cannot offer evidence of the bad
character of the accused except to rebut his
evidence of good character, but when the
defendant puts his character in issue, the
prosecution may rebut such evidence by proof
of bad reputation®s (Wharton's Criminal
Evidence, 8664330, DPPels56e158)6

Accused, in the instant case, did not put his character in issue, lbre-
over, since evidence of collatsral offenses "is irrelevant where it has
no tendency to prove some material fact in comnection with ths crime
charged or whers it merely" (as in the instent case) "tends to show
that the accused is a criminal® (undesirable) ¥generally® (Ibid, sece
343, Deli85), Lieutenant Cohn's testimony wes inadmissible for the fure
ther reason that it amounts to a blanket indictment of accused for
enumsratéd types of unsoldierly conducte Specifically, the court was
informed not only that accused was a poor scldier, but that he was one
who ‘

(a) almost burlesqued military courtesy;

(b) 4id not respond promptly to orders;

(¢) did not keep his area clean; and

(d) acted in a surly manner to his none
cormissioned officers,

*On a prosecution for making disloyal state-
ments to the effect that he was pro-German,
several witnesses testified that there were
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'ideas' and rumors to the effect that accus-
ed had paraded the streets of the town with
a Mexican flag, shouting 'Viva Mexico'; that
he had sung German songs in the company
street; that he had put something in the food
which had made the men sick; and that the men
were afraid he would poison thems Such
testimony did not relate to the acts charged,
and was wholly incompetent and necessarily
prejudicial, With such testimony in the
case it was impossible for the court to give
inmpartial consideration to the testimony up-
on any isasus which was really disputed. The
error was prejudicial to his substantial
rightss CeM. 125607 (1919)*e (DigeCpse
JAG, 19121940, sece395(7)s Pe201).

In the cass under consideration, though it be conceded that the pre-
ponderance of the evidence tends to establish accused's guilt, it can-
not be denied, without wholly discrediting accused's testimony, that
substantial evidence was introduced, which, if believed, would have at
least raised such reasonable doubts as to have precluded his proper
conviction:

(a) As to Charge I and its Specification, the
prosecution's evidence was circumstantial except for
EKarshnock®'s testimony and Karshnock was shown to be
an admitted thief and to have made previous statements -
contradicted by his testimony « exonerating accusede
Accused testified under oath that he did not commit
the offense chargeds

(b) As to Specification 1, Charge II, Kershnock
testified that he accompanied accused to the Horse-
shoe Pub at about 7:30 or 8 o'clock on ths night in
quaestion; two other witnesses testified that they saw
him there, one at about 8, the other at about 9¢ One
of these other witnesses' account differed materially
from his written statement of the episocde, signed and
sworn to prior to the triale Two defense witnesses
teatified to facts which would have precluded accused's
being at the pud prior to 8130 pems, 2lthough one of
them testified contrary to her own previous sworn
written statement, Accused denied being there, or
off the restricted area at all, on the night in ques=
tione

(¢) Accused!s guilt of the offense described in
Specification 2, Charge II, depends on his guilt of
the two other specifications, for unless he was guilty
of at least one of them, the statement attributed to
and admitted by him as the basis of Specification 2,
Charge II, was not a false statemant,
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In a former Board of Review holding,

*Accused was charged with entering a dwelling
without breaking with intent to commit en
assault and with an assault upon a womans

The evidence as to the identity of the guilty
individual was sharply conflictings Over ob-
jection by the defense, testimony was errone-
ously edmjtted that accused was addicted to
the use of liquor or drugs, that he had been
disorderly at times, and that he had committed
other assaults, Accused did not offer eny
character testimonye In view of the conflict
in the evidence, ths previous character of ac-
cused was calculated to have very great in-
fluence upon the minds of the court in deter-
mining the controverted question as to the
identity of the woman's assailant, and the er-
roneous ‘admission of the testimony as to such
character cannot have failed to affect in-
Juriously the substantial rights of accused.
Record not legally sufficients CoM, 151028
(1922)* (DigeOpseJAG, 1912-1940, sece395(7)s
Pozol).

There were no issues in the case uuder sonsideration which
might properly be regarded as really undisputeds The defense introduc-
ed testimony, other than accused's, having soms tendency to bolster and
corroborate accused's owmn testimony, which clearly raised material
issues as to his guilt or innocence of each offenase chargeds The ine
admissible character evidence adduced from Lieutenant Cohn was certainly
caloulated to undermine accused's testimony and destroy, through the
pre judice invoked thersby, any disposition to give it credence which
might otherwise have existed in the minds of members of the courte The
situation presented is in many respects analagous to the situaticn dis-
cussed in a recent case, wherein the Board of Review, with the Assistant
Judge Advocate Generel, European Theater of Operations, concurring, beld:

*The fate of the accuszed in the instant case
is not to be determined by the simple ex-
pedient of separasting ths legal evidence
from the i1llegal evidence and then evaluat-
ing the legal evidence as to its sufficiency
to sustain the findings, * * * A reviewer in
considering the record of trial to deter-
mine whether the 'legsl evidence of itself
substantially compelled a conviction' cannot
ignore the impact upon the mind of the court
of the illegal evidence. * % ¢ In the
opinion of the Board of Review (the legal)
evidence is not 'of such quantity and quality
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as practically to compsl in the minds of
conscientious and reasonable men the find-
ing of guilty! ®» » % It is the repercussion
of (the) illegal evidence, * * # upon the
other, * * * evidence of the prosecution
that would influence the court in its weigh-
ing and consideration of the other evidences
It was this influence that substantially
pre judiced the rights of the accused®s

(CM ETO 1201, FPheil),

Similarly, in the case under consideration, the subatantial rights of
accused were injuriously affected by the erroneous edmission of
Lieutenant Cobn's highly prejudiciel testimony damning him as a saldier,

7¢ The charge sheet shows that accused is 22 years, eight months
of age and that, with no prior service, he was inducted 7 August 1942,
to serve for the duration of the war plus six months,.

8. For the reasons stated, the Board of Review is of the opinion

that the record of trial is legally insufficient to support the findings
of guilty and the sentences
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War Department, Branch Office of The Judge Advocate General, with the
Eurcpean Theater of Operationse 8 SEP 1944 TO: Commanding
General, VIII Air Force Composite Command, Army Air Force Station 113,
APO 639. Te Se m.

le In the cass of Private DONALD Ge ROBILLARD (32384072), Head~
quarters and Headgquarters Squadron, 4th CCRC Group, attached to 12th
Station Complemsnt Squadron, attextion is invited to the foregoing hold-
ing of the Board of Review that the record of trial is legally insuffi-
cient to support the findings of guilty and the sentence, in which holde
ing I scncurs The holding of the Board of Review and my concurrence
therein automatically vacate the findings end sentence (AW 50}; CM
152122, Inde by Hull, Acting The JAG to WD, 20 July 1922)e

2+ Under Article of War 503, the accused may again be brought to
triel, by either general or special court-martial, for ths offenses
charged or for lesser included offensese If a rehearing is directed,
it should be ordered in the final action disapproving thes present sentences

3¢ When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorse-
mente The file number of the record in thias office is CM ETO 3213,
.For convenience of reference, pleass place that number in bracksts at
the end of the order: (CM ETG 3213). In ths event there is a rehear-
ing, the order will not be published until after eppellate review of
the record of the second triale

Brigadier General, Thited States Army,
Assistant Judge Advocate Gensral,

. 3213
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Branch Office of The Judge Advocate General (119)
with the
European Theater of Operations
APO 871
BOARD OF REVIEW NO. 1
6 CCT 1944
Cli ETO 3234
UNITED STATES V CORPS

)
)
Ve ) Trisl by GCL, convened at Head-
) quarters V Corps, Rear Echelon
Private JAMES E. GRAY ; Command Post, 1% mile southwest of
(34263972), Battery D, Trevieres, Department of Calvados,
460th Antisircraft ) France, 19 July 1944. Sentence:
Artillery Automatic ) Dishonorable discharge, total for=-
Weapons Battalion, ) feitures and confinement at hard
g lsbor for 25 years. United States
Penitentiary, Lewisburg, Pennsyl-
) vania.

HOLDING by BOARD OF REVIEW NO, 1
SAKGENT, SHERMAN and STEVENS, Judge Advocates

l, The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specification:

CHARGE: Violation of the 58th Article of War,
Specification: In that Private James E. Gray,
Battery D, 460th AAA AW BN, did, at

Yeovil, Somerset, England, on or about
15 June 1944, desert the service of the
United States by quitting and abzenting
himself without proper leave from his
organization and place of duty, with in-
tent to avoid hazardous duty and shirk
important service, to wit: participation
in the oversea invasion of the enemy
occupied European continent, and did re-
main absent in desertion until he was
apprehended at Yeovil, Somerset, England
on or about 18 June 1944.
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He pleaded guilty to the Specification, except the words "desert the ser-
vice of the United States by quitting and absenting himself without proper
leave from his organization and place of duty, with intent to aveid hazar-
dous duty and shirk important service, to wit: participation in the oversea
invasion of the enemy occupied European continent, and did remain absent in
desertion", substituting therefor, respectively, the words, "absent himself
without proper leave from his organization and did remain absent without
proper leave;" of the excepted words, not guilty, of the substituted words,
guilty, Of the Charge: not gullty of a violation of the 58th Article of
War, but guilty of a violation of the 6lst Article of War, At the conclu-
sion of introduction of the prosecution's evidence he withdrew the afore-
said plea and substituted a plea of not guilty to the Charge and Specifica-
tion, Two~-thirds of the members of the court present at the time the vote
was taken concurring, he was found guilty of the Charge and Specification,
Evidence was introduced of two previous convictions by special courts-
martial for absence without leave, for 20 and three days, respectively, in
violation of the 6lst Article of War, Three-fourths of the members of the
court present at the time the vote was taken concurring, he was sentenced
to be dishonorably discharged the service, to forfeit all pay and allow=-
ances due or to become due, and to be confined at hard labor, at such place
&3 the reviewing authority may direct, for 25 years, The reviewing
authority approved the sentence, designated the United States Penitentiary,
Lewigburg, Pennsylvania, as the place of confinement, and forwarded the
record of trial for action pursuant to the provisions of Article of War 50%.

3. Prosecution's evidence summsrizes as follows:

Major Donald L. lMcilillan was commanding officer of 460th Anti-
aircraft Artillery Automatic Weapons Battalion. He assumed such command
on 16 Nay 1944, and was such commander during all times relevant to this
case (R18). On or about 31 May 1944, accused, a member of Battery D of
that battalion, was under sentence of a special court-martiel for absence
without leave, which sentence included confinement at hard labor for six
months and forfeiture of two-thirds of his pay per month for a like period
(R18-19; Pros.Ex.D). On that date Major McMillan called accused into his
office, He read to accused a letter from Headquarters V Corps, dated
21 April 1944 (Pros.Ex,B), paragraph 106 which provided in pertinent part
as follows:

"a, Desertion Facts.

(1) Any person who 'deserts' or 'attempts
to desert! the service of the United
States in time of war shall suffer
'death' or such other punishment as a
court-martial may direct. (4W 58).

3
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(3)

(5)

(6)

b, Each and every one of you is hereby notified:

(1)

(2)

(3)

(4)

GONFIDENTIAL

Any person who quits his organization
or place of duty ‘with intent to avoid
hazardous duty! or 'to sghirk important
service! chall be deemed a deserter,
(aw 28).

% ¥ *

Confinement in a United States Peni-
tentiary is authorized for desertion
committed in time of war. (AW 42)

Anyone dishonorably discharged or dis-
missed for deserting the military ser-
vice of the United States in time of
war forfeits his United States citizen-
ship, (Section 40lg, Nationality Act of
1940, as amended by Public Law 221,

20 Jenuary 1944)

That your organizetion is now under

orders to participate in the oversea
invasion of the enemy occupied Euro-
pean continent,

Thet your organization is now alerted
for this opereation and that the opera-
tion is imminent.

That this operation will be both hazar-
dous duty and important service within
the meaning of the provisions of AW 28
&as above stated,

That a careful morning report record
will be kept showing the fact of the
presence of each of you at this time
and of the fact that the foregoing in-
formation was revealed to you.

(5) That any absence without leave by any

of you from now on will be deemed de-
sertion to avoid. .this duty and will
subject you to being tried by general
court-martial as a deserter,

-3-
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(6) That proof of your unauthorized absence
together with morning report proof of
the foregoing information being given
you, in connection with further proof
of the fact that your organization is
now under orders and alerted for parti-
cipation in the imminent oversea inva-
silon operation against the enemy, will
authorize a court-martial to infer that
your unasuthorized esbsence was with in-
tent to avold such duty and therefore
to find you guilty of such desertion.

(7) Court-martial sentences adjudging, in
such desertion cases, along with dis-
honorable discharge and total for-
feitures elther the death penalty or
confinement at hard labor for the
natural term of life or for some
definite period of time up to fifty
(50) years will not be deemed in-
appropriate, Where death is not ad-
Judged it is contemplated that con-
finement will be served by imprison-
ment in a designated United States
penitentiary."

In the course of the interview with accused kajor hiclillan
explained the meaning of the foregoing communication, and also read to
him parts of the Manual for Courts-ilartial pertaining to desertion and
the punishment therefor (R20), Major bchillan testified in relating
the circumstances of this interview that he

"$0ld the man any further AWOL would

be considered desertion, He promised
he would not go AWOL, I told him I
would suspend the six months and allow
him to go back to his unit and to be a
good soldier and be a benefit to his
battery commander" (R20).

At that time the battalion "had been given a dead line to be
alerted preparatory to movement® (R20). The forward echelon of the
battalion under command of Major Mcllillan left the concentration area
in or near Yeovil, Somersetshire, England, on 7 or 8 June 1944, in its
oversea movement (R7,8,20), Prior to that date the battalion person-
nel had been bllleted in 200 private homes in the towm but upon move-
ment of the forward echelon the residue of the battalion were trans-
ferred to one or two large bulldings in cemp, Battery D was quartered
in one barracks (R8)., In preperation for departure there had been no
difference in the treatment of the men who were included.in the forward
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echelon and those who were in the residue, All had "turned in" their
blouses, overcoats, overshoes and extra materlal, All personal squip-
ment of the soldiers and officers had been accumulated and "sent away'
The battalion was engaged in water-proofing its vehicles and it was
"more or less standing by waiting to go" (R21).

Battery D of the battalion was at that time under the command
of Captain Jack Lacey (R6), who accompanied the forward echelon (R13)
on its oversea invasion., After the departure of the forward echelon
on 7 or 8 June, the residue of Battery D, which remained in camp, was
under the command of Staff Sergeant James H, Thompson, as acting first
sergeant, The residus consisted of men who were "not actually needed
in caring for and firing the guns", and its principal work consisted
in water-proofing the balance of the trucks. In addition the daily
schedule of activitlies of the battery required infantry drill or calise-
thenics for 30 minutes or an hour in the mornings and two "hikea" in the
afternoons (R3,12). During the period from 8 June through 18 June,
three-day passes were not issued, but only daily after-duty passes valid
from 5 p.m. to 10:30 p.m. (R11,13), Passes valid for all day were
issued on Sundays, but the men were under orders to remain in the proxi-
mity of camp and "to leave word where they were going so they could be
located easy" (R13). On Sunday, 18 June, men were out on pass. On
that day, orders were received to make ready for departure and to
examine all vehicles., Thompson and another soldier (Private Bales)
personally notified the men who were out on pass and assembled them (R12).
Between 8 and 15 June, Thompson had received instructions that the
members of the battery under his command must be ready to move within
four to six hours after receiving orders from battalion headquarters to
move, At formation he personally conveyed this information to his
battery persommel (R12).

Accused was a member of the reslidue of the battery. He spent
the night of 14 June at the dispensary where he was undergoing treatment
for a throat affliction (R8,14,15). When he went to the dispensary he
took with him his blankets, mess-kit and toilet articles (R9,15,17).
About 10 a.m, 15 June, accused informed Thompson that further throat
treatment was necessary. Thompson authorized him to return to the dis-
pensary (R9), He remained at the dispensary on the night of Thursday,
15 June, and apparently was thére the next day, 16 June, for a throat
treatment (R15§.

Thompson did not see accused from the time of his meeting with
him on 15 June, until late in the evening of Sunday, 18 June, He was
-absent from his battery during this period without authority or permission
(R9). On 18 June, accused was seen by Private Herbert M. lingo, ledical
Detachment of the battalion, on Wyndom Hill next to the motor park.
lingo had previously been informed accused was absent without leave and
reported accused's whereabouts to Major Lewis, "commander of the battalion
of the residue", who directed Liingo to accompany the military police sent
to apprehend accused (R15), Upon arrival at the place where accused was

-5«
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first seen by liingo it was discovered that he had departed,, He was found
on the opposite side of a hill at a place known as Nine Springs, which
adjoined the town of Yeovil. He was then engaged in conversation with a
girl (R16). lMingo identified accused to the military police when about

35 or 40 feet from him. The police and Mingo approached accused who left
Yhe girl and walked towards a bench upon which two soldiers were seated.
After he had proceeded about 35 or 40 feet he was overtaken by the military
police who "walked a little faster than he did". He did not run. Mingo
believed accused saw the police approach him (R17), He did not have a
pass, After his "dog tags" were checked, he was taken to battalion head-
quarters (R16) and was thereafter removed to the dispensary (R9). Thompson
received orders to send accused's blankets to the dispensary, but accused
had not returned his blankets to the billet., Thereafter during the even-
ing of 18 June, Thompson and accused conducted a search for the blankets
(R10).  Accused was kept under guard at battalion headquarters on Sunday
night and was returned to the battery residue on the afternoon of Monday,
19 June., The residue departed from its camp at Yeovil for the marshall-
ing area at 4:20 pm on that date. Accused accompanied the unit (R10-11).
Thompson testified that while on the boat en route to France accused

"told me 1f he had seen the l.P. in time
he would have tried to get away. They
closed in so fast he didn't have a chance"
(r11).

4 copy of the letter from V Corps dated 21 April 1944, which Major
liclillan read and explained to accused on 31 kiay, was introduced in evi-
dence as Pros.Ex,B without objection from the defense. Also an extract
copy of the morning report of Battery D for 15 June and 18 June was admit-
ted in evidence as Pros.Ex.C without objection from defense (R7). The
relevant entrles were as follows:

#15 June 1944
34263972 Gray Pvt,
Dy to AWOL time 1100"

"18 June 1944
34263972 Gray (AWOL)  Pvt.
AWOL to dy time 1700M :

4. The accused elected to be sworn as a witness on his own behalf,
He testified in substance as follows:

On 14 June he was part of the residue of Battery D stationed at
Yeovil, England (R22). The forward element of the battery had moved but
no statement lmd been made to him with respect to the movement of the
residue, He developed tonsilitis about 1 June and was undergoing treat-
ment for the affliction. He was marked quarters from 1 June to the time
he moved “to France, He went to the dispensary on Wednesday, 14 June,
and took with him his blankets, mess-klt and gas mask, He slspt at the
dispensery on the night of 14 June, On the morning of 15 June he in-
tended to return to his billet in town. He met Sergeant Thompson and
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informed him that he (accused) must return to the dispensary at 11 am
for another treatment, Thompson gave his consent. Accused had left
his blankets at the dispensary (R23). He went to the dispensary at
11 am, He insisted that he slept at the dispensary for two nights --
"I think it was the 15th, the last time I was up there" (R23,24), He
kept his blankets, mess-kit and gas mask at the dispensary (R27).

Thereafter accused went to the tomn of Yeovil (probably on
the morning of 16 June), He left the dispensary at 11 am intending
to return at 6 pm. In town he commenced drinking, He met a girl
and remained with her two days and two nights (R24,27). On Friday,
16 June, accused saw a truck driver from Battery C, and on Saturday
17 June he saw Corporal Lusk and Private Tuttle of his battery., He
did not discuss with any of them the movement of his organization. At
all times he intended to return to his battery (R24). He knew his
battery was moving on short notice, and he saw some membere of it each
day he was absent, He was only about one-half mile from the billets
and the battery (R25).

On Sunday, 18 June, accused was on Wyndom Hill, also known
as Nine Springs., A member of Battery C saw him between 4 pm and
4330 pm and ordered him to report back to his blllet, He started
down the hill, At the bottom of the hill a corporal of the "medics"
and two militery policemen arrived about two mimites after accused had
stopped to talk to a girl, He recognized the corporal, He left the
girl and started to walk in the direction of two soldiers who were
sitting on a bench, The corporal esked him for a pass, He had none,
but showed him his "dog tags". The corporal directed accused to
accompany him and they entered the jeep (R25), He was held at batta-
lion headquarters over night and was returned to his battery the next
day (19 June) between 3pm and 4 pm. On the boat en route to France
he was held under guard, but on shore he was released to regular duty
which he had been performing ever since (R26). When he started down
the hill he was intending to return to his billet but was "picked up"
by the military police (R25,26),

Accused was 24 years of age and had been in the army two
years and eight months, He had been absent without leave "quite a few
times". lMost of the absences were in the United States, on which
occasions he went home, He had a mother and a small sister about whom
he worried because his allotment was only $37.00. He usually "turned
himself in"., He left the United States on oversea duty on 22 February
1944,

Accused asserted that he never intended to be absent from
his organization when it moved across the channel for duty (R26), He
knew of the invasion of the European continent on 6 June and had been
informed of plans for it prior to that date, He had intended to
return to the dispensary at 6 pm on the first day he was absent (R28,
29). He was drinking the next day but had intended to return on that
day., On Saturday night his money was exhausted and he '"had to
return Sunday", He stayed on Nine Springs Hill practically all day
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Sunday and after the man from Battery C notified him that he was to report
to his billet he was in the process of returning when he was apprehended
by the military police (R30). After the Battery C man spoke to him he did
not return immediately to his billet, although it was only one-half mile
from the hill, He stopped at the bottom of the hill with the girl, The
police took him into custody at 5:15 pm (R31).

In April and May the 28th Article of War was read to the men two
or three times and he knew he could be tried for desertion if absent from
his organization (R28)., When Major McMillan talked to him on 31 May he
understood his statement regarding absence without leave and knew it
applied to him (R29). The V Corps letter of 21 April (Pros.Ex.B) was read
and explained to him (R32). When the forward echelon moved he knew that
the property of the men of the residue was half packed, that the trucks
were in course of being water-proofed, and that all equipment was packed
(R29). No one told him when the residue was to move but he knew that
"three-day passes" were not issued and only passes valid until 10:30 pm
were given the men (R29). Accused denied he informed Thompson while on
the boat en route to France ihat the military police were too quick for him
or he would have got away (232).

"I told him if I wanted to I could have got
away from the M.P's, They didn't have arms
at ell, I saw them before they saw me"(R32).

5. Accused 1s charged with deserting the service of the United
States by absenting himself from his organization and place of duty with-
out leave with intent (a) to avoid hazerdous duty and (b) shirk important
duty, to wit:

"participation in the oversea invaslon of the
enemy occupied European continent."

The pleading of both specific intents under the 28th Article of War in
one specification was proper and left the prosecution free to prove either
or both of the intents alleged (Cii ETO 2432, Durie; CM ETO 2481, Newton).

Accused's absence without leave from his organization and place
of duty from 15-18 June 1944, terminated as alleged, is clearly established
by the evidence, The question for determination, therefore, is whether
the record contains substantial evidence of each of the three other elements
of the offense charged, namely:

(1) That accused's unit "was under orders
or anticipated orders involving either
(a) hazardous duty or (b) some imper-
tant service® (MCM, 1921, par.409, p.344);
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(2) that notice of such orders and of
imminent hazardous duty or impor=-
tant service was actually brought
home to him; and

(3) that at the time he absented him-
self he entertained the specific
intent to avoid hazardous duty or
shirk important service (Cli ETO 2368,
Lybrand and cases therein cited).

(1) On 31 May 1944 accused's battalion had been notified of a
"dead line" to be alerted preparatory to movement involving participation
in the oversea invasion of enemy occupied Europe., lMoreover, the
decleration contained in the "Desertion Letter" dated 21 April 1944 (par.
16(1)(2) ) from Headquarters V Corps (Pros. Ex. B) is adequate proof that
his unit was on 15 June "under orders or anticipated orders" of the nature
above described (CM ETO 2481, Newton; Cf: Cii ETO 2396, Pennington; CIi ETO
2432, Duris).

(2) The element of notification to accused of the orders and
of imminent hazardous duty or important service involved therein was
proved not only by the prosecution's evidence but also by accused's ad-
mission in his sworn testimony that the "Desertion Letter" from Head-
quarters V Corps was read end explained to him on 31 May and that he knew
of prepaerations in his organizetion for the overseas operations, There-
fore the defects in proof considered by the Board of Review in Cli ETO 455,
Nigg, do not arise in the instant cass.

(3) The only question remaining for consideration is whether
there is in the record sufficient evidence of the last element of the of-
fense, namely, that at the time accused absented himself on 15 June he
entertained either of the specific intents to (a) avoid hazardous duty or
(b) shirk important service. The Board of Review has rejected the pro-
position that such specific intent may be inferred from evidence, without
more, that accused was absent without leave after his unit had been
alerted for overseas service and he had received the warning notice con-
tained in the letter of 21 April 1944 from Headquarters V Corps (CM ETO
2396, Pennington; Cl ETO 2432, Durie; CM ETO 2481, Lewton). As in those
cases, 1t becomes necessary to seek elsewhere in the regord, evidence of
accused's specific intent to avoid hazardous duty;or to shirk important
service,

The additional facts appearing in the record are that accused
spent the night of Wednesdey, 14 June, in the dispensary undergoing
treatment for & throat affliction, that he spent the next night (15 June)
in the dispensary, and without authority on the morning of 16 June, leav-
ing his blankets, mess-kit and toilet articles at the dispensary, went to
the nearby town of Yeovil, Somersetshire, where, according to his un-
.rebutted testimony, he commenced drinking and met a girl with whom he passed
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two days and two nights (16, 17 June). He testified that he saw members
of his organization on each of these days. Although three-day passes were
not issued by his organization, dally passes valid after duty hours from
5:00 pm to 10:30 pm and passes valid for all day Sunday were being freely
issued to members thereof who were cautioned to leave information as to
their whereabouts and to remain in the proximity of the camp so that they
could be assembled readily, He was recognized by a member of his ~
battalion on a hill adjoining Yeovil on the afternoon of Sunday, 18 June,
while engaged in conversation with a girl and was thereupon apprehended by
military police but did not attempt to escape nor was his behavior other-
wise umusual, He accompanied his unit to France on 19 June, The acting
first sergeant of the unit testified that en route to France accused told
him that if he had seen the military police in time he would have eluded
them but they "closed in" too rapidly. Accused's version of this state-
ment was that if he wanted to get away from them he would have done so
because they were unarmed and he saw them before they saw him,

The foregoing evidence has no value for the purpose of proving
that accused intended to avoid the hazardous duty or to shirk the impor-
tant servite of participation in the imminent oversea invesion of Europe
(Cli ETO 2481, Newton). Conversely, the inference, as in the Durie,
Newton and Pennington cases, supra, is that he entertained no such purpose.
Had accused secured a pass or passes authorizing his absence from his
organization and place of duty on the evenings of 15, 16 and 17 Julﬁyﬁhring
the whole Sunday 18 July, as he might properly have done so far as the
record shows, his interim unauthorized absences most clearly would not have _
warrented the inference of either of the requisite specific intents, His
behavior was no different from what it would have been had his entire ab-
sence been authorized, He was in daily contact with members of his
organization, He did not conceal himself and was in the immediste prox-
imity of his place of duty throughout the whole period of his absencs.

His conduct upon apprehension betrayed no evasive or otherwise improper
intent on his part. Even assuming the truth of the acting first ser-
geant's version of hils conversation with accused en route to France, ths
statement of accused that he would have eluded the military police if
possible proves no more than that he was not yet ready to return to his
camp at the time of his apprehension and wished to remain absent longer,
albeit without leave, It does not even tend to prove any more culpable
purpose on his part., The mere fact that accused had no pass, in view of
the foregoing circumstances, constituted merely additionsal evidence that
his absence was without leave but fell far short of proving that he in-

tended to evade duty with his organization.

The prosecution's proof failed on the vital element of

accused's specific intent either to avoid hazardous duty or to shirk im-
portant service (Cl ETO 2481, Newton). The Board of Review is there-
fore of the opinion that the record of trial is legally sufficient to
support only so much of the findings of guilty of the Charge and Specifi-
cation as involves findings that accused did, at the time and place al-
leged, absent himself without leave and remained absent without leave un-
til he was apprehended at the time and place alleged, in violation of

- 10 -
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Article of War 61, and legally sufficient to support the sentence.

6. (a) The evidence that accused actually sailed with his unit is
immaterial to this holding because the evidence of his apprehension pre-
cludes the inference that he did so voluntarily (CM ETO 2368, Lybrand).

(b) Accused testified that on shore in France he was released
from guard and restored to regular duty, in which he was thereafter en-
gaged, In the absence of proof that such restoration was directed by
competent higher authority, there is no basis for the defense of con-
structive condonation of accused's offense (Cli ETO 2212, Coldiron and
authorities there cited).

7. The charge sheet shows that accused is 2/ years eight months
of age and was inducted 11 March 1942 at Fort licPherson, Georgia, to
serve for the duration of the war plus six months, He had no prior ser-
vice,

8, The court was legally constituted and had jurisdiction of the
person and offense, No errors injurlously affecting the substantial
rights of accused were committed during the trial except as herein
specifically noted.

9. Penitentiary confinement is not authorized by Article of War
42 for the offense of absence without leave (CM ETO 2432, Dupie; CM ETO
2481, Newton). Confinement should accordingly be in a place other than
a penitentiary, Federal correctional institution or reformatory (ibid).

773 udge Advocates

Z?la[wfm C. Fherman Judge Advocates

%‘(/b/ ( Q@«l—;/ Judge Advocates
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lst Ind.

War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 6 0CT 1944 T0: Commanding
General, V Corps, APO 305, U, S. Army.

1, In the case of Private JAMES E. GRAY (34263972), Battery D,
460th Antiaircraft Artillery Automatic Weapons Battalion, attention is
invited to the foregoing holding by the Board of Review that the record
of trial is legally sufficient to support only so much of the findings
of gullty of the Charge and Specification as involves fin&%ngs that ac-
cused did, at the time and place alleged, absent himself without leave
and remained absent without leave until he was apprehended at the time
and place alleged, in vliolation of Article of War 61, and legally
sufficient to support the sentence, which holding is hereby approved.
Under the provisions of Article of War 50%, you now have authority to
order exscution of the sentencs.

2. For the reasons stated in the holding the designated place
of confinement should be changed to a place other than a penitentiary,
Federal correctional institution or reformatory., This may be done
in the published general court-martial order.

3. In view of the reduction of the grade of the offense, I
believe there should be a substantial reduction in the period of con-
finement, The average period of confinement imposed for absence from
actual combat on conviction under the 75th or 58-28th Articles of War
is 20 years, This offense is less serious and I suggest a reduction
to ten years confinement in Disciplinary Training Center #2912, with
dishonorable discharge suspended until the soldier's release from con-
finement,

4Le When copies of the published order are forwarded to this of-
fice they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office ia CM EIO
3234, For convenience of reference pleass place that number in brac-
kets at the end of the order (CM ETO 3234).

. IN RITER
Cglonel, J.A.G.D.,
Acting Aass¥stant Judge Advocate General.

-1 - 32
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Branch Office of The Judge Advocate General

with the

Eurcpean Theater of Operations

BOARD OF REVIEW NCO» 2

CM ETO 3250

UNITED STATES
Ve

Private CHARLES W. RITTER

(33089462), Headquarters

Company, First Battalion,
B504th Parachute Infantrye

APO 871

21 AUG 1944

82D AIRBORVE DIVISION,

Trial by GCM, convened at Division
Heedquarters. APO L}69. Te Se Army,
28 July 1944 Sentence: Dishonor-
able discharge, total forfeitures,
and confinement at hard lebor for
five years,s Eastern Branch, United
States Disd plinery Barracks, Green-
haven, New York.

[a]

HOLDING by BOARD OF REVIET NO. 2
VA BENSCHOTEN, HILL and SLEEFPER, Judge Advocates

le The record of trial i

the case of the soldier named above has

been eoxamined by the Board of Review.

2¢ 4Accused was tried upon the following Charge and specifications:

CHARGE: Violation of the 6lst Article of Ware

Specification 13

Specificetion 23

In that Private Charles W.
Ritter, Heedquarters Company, First Battal-
ion, 504th Parachute Infantry, did, without
proper leave, absent himself from his organ-
ization at Bagnoli, Italy, from about L
April 194), to about 10 May 19l)4, theredy
evading a secret, seaborne movement with his
organization for which it had been alerted.

In that * *» * did, without
proper leave, absent himself from his organ-
ization at Leicester, leicestershire,
England, from about 22 June 1944, to about

6 July 1944, when he was apprehended, after
having evaded the effort of First Lieutenant
Ge Po Crockett, S04th Parachute Infantry,
his superior officer, on 30 June 1944, to

3250
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return him to military contrcl.

e pleeded not guilty tc and was found guilty of the Charze and speci-
ficetionse Zvidence was introcduced of one previous conviction, by
swmary court-martial for absence without leave from 12 August to 24
November 1943, in violation ofiArticle of War 61. He was sentenced to
be dishonorably discharged the service, to forfeit all pay and allow-
aaces due or to beccme due, and to be confined at hard labor, at such
plece as the reviewing authority may direct, for five yeers, The re-
viewing authority epproved the sentence, designated the Eastern
3ranch, United States Disciplinary Barracks, Greenhaven, New York, as
the place of confinement, and withheld the order directing the execu-
tion of the sentence pursuant to Article of War -503.

5e¢ The prosecution called as its witnesses: TFirst Lieutenant
James D, Gountt, Headguarters Company, First Battalion, 504th Para-
chute Infantry (R5,7), Second Lieutenant Fred W, Harris, 504th Para=-
chute Infantry (R9), and First Sergeant Regis J.Pahler, of accused's
company. Their testimony, including a stipulation, showed that accuse
ed, a private, Headquarters Company, First Battalion, 504th Parachute
Infantry (R6,7,13), absentedhimself from his organization at Bagnoli,
Italy, from sbout 4 JApril to about 10 May 1944 (R6,7,13,14), at which
time he was "returned to military control® (R9), aund thet this absence
was without leave (R7,8)e The prosecution's evidence further showed
that accused ebsented himself without leave from his orgenization then
stetioned at Camp Stoughton, Leicester, lLeicestershirs, Zngland, from
about 22 June until 6 July 1944 (R8), at which later date he was appre-
hended end returned under arrest to his command (R9.10).

Le No evidence was introduced in behalf of accused. He was
represented by the duly aeppointed assistant defense counsel who, &t
the and of the prosecution's case, stated that the defense hed "noth-
ing wore to prasent”,. Accused did not testify, but after his rights
as a witness were explained by the court amounced his wish to remain
silent (R12),

5« The evidence thus introduced fully proved every element o*
the of fense of absence without leave committed by accused on two
occasions, as &lleged in Specifications 1 and 2 of the Charge, in
violation of Article of War 6l.

be Accused is 31 years olde He was inducted 5 August 1941 to
serve for the duration of the war plus six monthse There was no prior
service,

Te The court was lezally constituted and had jurisdiction of the
person and the offenses No errors injuriously affecting the substan-
tial rights of accused were courditted during the course of the trial,
The Board of Review is of the opinion that the record is legelly
sufficient to support the findin.s of guilty end the sentcnces

8¢ Confinement for five years is less than the maximum zentence
. autherized upon conviction wnder Article of War 61, The designation

CONEIRERTIAL 3250
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of Eastern Branch, Uhited States Disciplinery Barracks, Greenheven,

New York, as the place of confinement is authorized (&¥ 42; Cir.210,
WD, 14 Sep 1943, sec.VI, pare2a, as amended)e

M Judge Advocate

Judge Advocate

ge Mdvocate
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1st Ind.

War Departuent, Branch Office of The Judge Alvocate General with the
Zuropean Theater of Operations, 21 AUG 1944 TO: Commanding
Generel, 82D Airborne Division, AFO 469, U. S. Army.

1, In the case of Private CHARLES W. RITIER (33089452), Head-
quarters Company, First Battalion, 504th Parachute Infantry, attention
is invited tec the foregoing helding by the Board of Review that the
record of triel is legslly sufficient to support the findings of guilty
and the sentence, which holding is hersby approveds Thder the provi-
sions of Article cf War 503, you now have authoriiy to order exscution
of the sentences

2¢ On the occasion of accused's first unauthorized absence, his
coupany was in a staging area alerted for a secret seaborne movement.
Accused knew of this and left his commend six days before his ship sail-
ed (R7,13)s During his second absence he was arrested by one of the
officers of his company but effected an escape (R10,11), The second
absence was teriuinated by a further arrests During this absence his
division was in combat in Normandye The two absences involved in this
Charge amounted to a totel of 52 dayse The record shows one previous
conviction by summary court-martial for absence without leave for 104
dayse ’

3e¢ When copies of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding and this in-
dorsemsnts The file number of the record in this office is Cil ET
3250 For convenience of reference please place that number in
brackets at the end of the order: (CM ETO 325C).

/

/ /E. Co ICNETL,
Brigadier General, Thited States Army,
Assistant Judge Advocate Generale

" 3250
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 871

BOARD OF REVIEW NO, 1

O ETO 3253 12 SEP 1944

UNITED STATES UNITED KINGDCM BASE, COMMUNICATIONS
ZONE, EUROPEAN THEATER OF OPERATIONS
successor in command to WESTERN BASE
SECTION, COMMUNICATIONS ZONE, EURCPEAN
THEATER OF OFERATIONS.

Ve

)
)
)
Privates ARCHIE S. BOWMAN )
(33745034) and JOSEPH GLOVER, )
JR. (33789480), both of ) Trial by GCM, convened at Newport,
307th Port Company, 509th ) Monmouthshire, South Wales, 14 June 1944.
Port Battalion, Transporta- ) Sentence: Each accused, dishonorable
tion Corps. ) discharge, total forfeitures and confine-
) ment at hard labor for life, U.S, Peni-
) tentiery, Lewisburg, Pennsylvania,

HOLDING %y BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldiers named abovs has
been examined by the Board of Review,

2, Accused were tried upon the following respective charges and
specifications:

BOWMAN

CHARGE: Violation of the 92nd Article of War,

Specification: In that Private Archie S. Bowman,
509th Port Battalion, did, at or in the vicin~
ity of Sully, Glamorgan, South Wales, on or
about 2 June 1944 between 1630 and 1730 hours
forcibly and feloniously, against her will,
have carnal knowledge of lrs. Kathleen Elsie
Thomas, 21 Birch Grove, Barry, Glamorgan,
South Wales,

GLOVEBR

CHARGE: Violation of the 92nd Article of War,

Specification: In that Private Joseph Glover, Jr.,
509th Port Battalion, did at or in the viecin-
ity of Sully, Glamorgan, South Wales, on or

.
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about 2 June 1944 between 1630 and 1730 hours
forcibly and feloniously, agalnst her will,
have carnal knowledge of lMrs, Kathleen Elsie
Thomag, 21 Birch Grove, Barry, Glamorgsan,
South Wales.,

Accused, in open court, consented to be tried together. Each pleaded not
guilty and, all members of the court present at the time the vote was taken
concurring in each instance, each was found guilty of the Charge and Specif-
ication preferred sgainst him, Evidence was introduced against accused
Bowman of one previous convictlon by summary court for absence without leave
for seven days in violation of the 6lst Article of War; and against accused
Glover of two previous convictions, one by summary court for absence without
leave for 11 days and one by special court-martial for absence without leave
for 15 days, both in violation of the €lst Article of War, All members of
the court present at the time the vote was taken concurring in each instance,
each accused was sentenced to be dishonorably discharged the serice, to
forfeit all pay and allowances due or to become due and to be hanged by the
neck until dead., The reviewing authority, the Commanding Officer, Western
Base Section, Communications Zone, European Theater of Operations, approved
the sentence as to each and forwarded the record of trial for action under
Article of War 48, With respect to each accused, the confirming authority,
the Commending General, European Theater of Operations, confirmed only so
mich of the sentence as provided that he be hanged by the neck until dead,
but, owing to special circumstances, commuted the sentence, as confirmed, to
dishonorable discharge from the service, forfelture of all pay and allowances
due or to become due and confinement at hard labor for the natural 1life of
accused, designated the U.S., Penitentiary, Lewisburg, Pennsylvenia, as the
plece of confinement and withheld the order directing the execution of the
sentence pursuant to Article of War 50%.

3., Evidence for the prosecution is as follows:

The victim of the alleged offenses, Mrs, Kathleen Elsie Thomas, of
21 Birch Grove, Parry, Glamorgan County, South Wales, was & married woman
and the mother of a five-year-old boy {(R9). About two years prior to the
offenses in question (2 June 1944) she contracted tuberculosis, was admitted
to a senatorium and was thereafter transferred to Sully Hospital (Glamorgan
County), where she underwent three or four operations involving the collaps-
ing of one of her lungs (R10,16)., Having spent about 18 months in this
hospital, she was released therefrom just over three weeks prior to 2 June
(R10), on which date she was in the process of undergoing recurrent treat-
ments consisting of pumping air into her chest for the purpose of keeping
the lung in a collapsed condition (R16).

(a) Lrs. Thomas testified that on the morning of the day in ques-
tion she returned to Sully Hospital for one of the fore-mentioned treatments,
About 4:30 p.m. she left the hospital and proceeded to Cliff path leading
to Sully Village, on her way home (R9,11). She chose this route, a narrow
footpath overgrown on the sides with bramble bushes taller than herself,
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rather than the road, because her condition was such that the dust from the

road rendered her breathing difficult (R10,13).

After walking very slowly

(R10,14) for about a half hour (R14) she reached a point on the pathwey

"not very far" from the main road, near a police station and in the viein-
ity of an American camp (R13), when she heard a shout, turned her head and
saw two colored American soldiers. One was descending a bank on the left
slde of the path and the other was crossing a stone wall behind him, She
started to run and they pursued her., Her testimony as to the details of

the ensuing rape follows:

"A, Well they were coming along, one behind the
other. One caught me by the shoulders from
behind, turned me around to face him, I
tried to push him off as best I could, but
he caught me by the collar of my blouse and

pushed me down on my back,

Q. Is that man in the courtroom?

A, The second one there. (indicating Accused

Bowman)
Q. Continue.

A, He pushed me down and he dropped to his knee
on my stomach, When he got there I shouted.
He covered my mouth with his hand and he said,
'He'd knock the daylights out of me if I made
another sound, He moved his hand on to my
throat and continued the assault,

Q. What did he do?

A, He picked mm my clothes up and then had inter-

course with me,

Q. Did he inject his private parts into your

private parts?
A, Yes sir,

Q. After he committed this act of intercourse,

what occurred?

A, Well I tried to struggle up, but he pushed me
down again and held me there until the second
man, who was standing behind him, came and

did the exact same thing,

Q. Is the second man in this courtroom?

A, Yes sir,
Qs Will you point him out?

A, This one. (witness points to Accused Glover)

Q. What did the second man do?%

A, Exactly the same thing; he had intercourse
with me also, I couldn't struggle at all, by
then I was completely exhausted.

Q. Did he insert his private parts into your

private parts?
A, Yes sir,

(ONFL
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Q. When the first man attacked you what
resistance did you put up?
A, I tried to push him off, I couldn't do
very much because I had no hreath left
to walk, I lifted my arms to try to
push him off and I'm afraid thats about
all I could do, and after that he kneeled
on me,
Q. What is the condition of your lungs?
A, Well I have only one lung working, and
thats not very good. The other one is
collapsed. Thats the purpose for which
I was in the hospital that day, to pump
air into my chest.
Q. Did you resist these attacks to your utmost?
A, To the best of my ability I did.
Q. After the second attack and the acts of
intercourse had been completed, what occurred?
A, They pulled me up to my feet by my arms, and
the man who attacked me first tried to brush
down the dirt of me, and then he picked up my
coat and mackintosh eand threw them at me in
my arms and said, 'Get going, we don't want
to have any of this left here.! Then he gave
me a push and sent me on my way" (R10-11),

She had a good opportunity to observe the face of her first
assailant (Bowman) but did not notice any scars thereon, She also observed
her second assailant (Glover) because he was standing up behind the first
(R13). The attack occurred at 5100 poli. or shortly thereafter end seemed
to the victim to last "a long time", When she was released she had "hardly
no breath at all left to walk" (Bll,lA), but hurried as fast as possible
along the path and out along the main road to where she met three Auxiliary
Territorial Service girls, She ran into the arms of one of them, told her
what had happened and requested the girl to help her to the police stationm,
At the Sully Police Station Mre, Thomas reported the assault to "the con-
stable® (Police Inspector Arthur Morris, Barry Dock, Glamorgan County (R18)),
who appeared about 20 minutes after her arrival, Accompanied by Inspector
Morris and another police official (Sergeant John Sullivan, Cardoxton, Barry
(R19)), she returned to the scene of the attack and pointed it out to them.
She ldentified a silver bracelet which she found at the scene as her own,
which she was wearing at the time of the attack (R11-12; Pros.Ex.1l), With
one of the police officers (Inspector Morris (RR0)), she then returned to
the police station where she remained until her father (James Arthur Clare
(R17§‘)J and Detective Sergeant Norman Daviea (Barry Dock (R21)) arrived.
Thereupon her father drove her to the office of Dr., James Lucius O'Flynn of
Barry, her doctor, who examined her, and she then went home (R12), Later
in the evening at her home she gave Sergeant Davies a description of her
assailants (see par.i(a), infraﬁf Her statement was reduced to writing,
read and signed by her, at a time when she had regained her composure, She
later signed another statement concerning identification (R13-14),
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On 3 June, the day following the rape, &t 2:00 p,u. brs. Thomas
saw & small group of men in the Barry Dock Police Station, Nelther of
accused was present in the group, About 5130 p.m. at the camp at Sully
several hundred men were brought before her in groups of four or five
each in such a way that she had a good opportunity to observe them, After
observing about 100 men she identified the larger of accused, Bowman,
Thereafter she saw "a hundred or so" more when "the second man" (Glover)
appeared whom she identified after asking him to remove his helmet, put on
his woolen cap and show her his teeth, which she had noticed to be pecu-
liarly sharp, Later the same day she a gain identified each accused out-
side, among 15 or 20 men in two rows. The followlng colloquy with respect
to the certainty of Mrs, Thomas'! identification occurred:

"Q. Is there any doubt in your mind that these
two accused are the persons who attacked you
on the second of June?

A, No, there iz no doubt in my mind at all.

Q. Considering the fact that these men could be
sentenced to death in the event that the
couwrt should find them gullty, do you still
sgy with equal certainty that these are the
men? » ‘

A, Yes sir, I still sey with equal certainty that
these are the men" (R12),

(b) Corroborative of the victim's testimony, prosecution adduced
the following evidence, in summary:

(1) Testimony of two of the three Auxiliary Territorial Service
girls that about 53125 p,m, on the day in question they met Mrs., Thomas near
the footpath, about five or ten minutes' walk from an army camp, that she
rushed across the road and grasped one of them, Corporal Joan E. Trigg,
that Mrs, Thomas appeared "very nervous and practically in a state of
collapse", her hair was dishevelled, stockings twisted and "laddered", her
skirt twisted and her blouse unfastened; she was "genuinely distressed",
Her first words to the girls were "Please, please help me", They attempted
to paclfy her, but she glanced over her shoulder as if someone were follow-
ing her amd stated she had been attacked by two black men. She exclaimed,
"Tou don't understand because I've been raped", As they assisted her to
the police station, she complained and repeated "What will happen to me,
don't leave me I can't go home on my own" (RL,-15,24-25),

(2) Testimony of Police Inspector Morris that about 5:50 p.m. Mrs.
Thomas reported to him at the police station that she had been raped by two
colored American soldiers "down the path", where she led him and Police
Sergeant Sullivan and where the bracelet (Pros.Ex.l) and two rubber pre-
ventives were found, The scene, which was about 250 yards from the police
station, 227 yards from the nearest houses and 200 yards from Ridge Camp,
exhibited "signs of a struggle", The very small path was bordered by
dense overgrowth and bushes about nine feet in height (R18-19).
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(3) Testimony of Police Sergeant Sullivan that when he saw Mrs,
Thomas about 5:50 p.m. at the police station she was in a very distressed
state, pale and slightly red about the neck and mouth (Rl9-2r¥. He
corroborated Morris' testimony concerning the scene of the attack and
?rti§les found there. He testified that the "earth was disturbed" there
R20).

(4) Testimony of Detective Sergeant Davies that when he saw Mrs,
Thomas about 6:30 p.m. a stimlant was being administered to her, she
appeared to be distressed, her hair was untidy, she was pale, agitated and
hesitant and nervous in her speech, = He corroborated the testimony of
liorris and Sullivan concerning the scene of the attack (R21). On 9 June
he took four photographs of the scene, which are also corroborative of the
victim's testimony concerning the same (R21-22; Pros.Exs.2,3,4,5).

(5) Testimony of Dr. O'Flynn, "The Towers", Holton Road, Barry,
that he examined Mrs. Thomas about 7:30 p.m. and found her very distressed
both mentally and physieaelly, her clothes and hair dishevelled., She com-
plained that she had been assaulted. The examination revealed signs of
recent scratches on her right elbow and dried mud on her left elbow, There
were "signs of redness" on both upper arms, around her throat and over her
mouth, Her vagina was red and inflamed., There was sticky mucus or foul
smelling fluid in the vagina and saturating the fork of her knickers.
There was, in his opinion, evidence-of recent penetration - within two or
three hours; she had been recently subjected to sexual intercourse, Her
strength would be limited by her breathing capacity and by the revishings
of her illness. In his opinion, she had little or no running power and
1little or no power to resist an assault such as the one described to him,
Her resistance would be the same as that of a child about five or six years
of age (R15-16).

(6) Davies further corroborated lrs. Thomas' testimony concerning
the ldentification of accused. He testified that she did not identify
either in a detall of 20 American soldiers presented to her in four groups
of five each, all of whom she observed at the first parade at Barry Dock
Police Station at noon on 3 Juns., At a parade at the officera’ mess of
the 509th Port Battalion, Sully, Ridge Camp, at 5130 p.m., where colored
American soldiers were paraded in groups of four or five each, she ldenti-
fled the 535th man, Bowman, as one of her assailants. The 552nd man, in
compliance with her requests, removed his helmet, opened his mouth and

inned, whereupon she identified him as the other of her assailants
Glovers (RR3). After she had seen 751 men, she expressed the wish to see
in daylight the two men she had identified, especially Glover., She imme-
diately identified Glover and Bowman in the order mentioned. Her only
hesitation in the identification occurred when she asked Glover to remove
his helmet and grin at her; otherwise the identification was immediate and
positive (R24).

(7) Further corroboration of the identification was furnished by
the victim's father, James Arthur Clars, of the same address as the victim,
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whose testimony paralleled that of Davies concerning the parade at the camp
at Sully, Clare added that the hut was well lighted. She first identifiled
Bownman without hesitation (R18). She-tentatively identified Glover and
then asked him to remove his helmet, He also removed a woolen cap which

he was wearing bensath the helmet, and she asked him to don it again, She
then asked him to show his teeth and grin, Her positive identification of
?lovsr followed, The men were dressed in a "Khaki outfit of some kind"
R17).

4s (a) For the defense, it was duly stipulated that if Detective
Sergeant Davies were again present on the stand, he would testify that Mrs.
Thomas on 2 June made the following statement concerning the ldentity of
accused:

" I would describe the men as (1) about 5'11%,
very broad shoulders, full round face, thick
lips, broad nose, He was not absolutely black,
but had a very dark brown colour, He was clean
shaven and was wearing a steel helmet. There
were no markings on it as far as I remember,
He also had a field jacket on and I believe a
blue stripe on the arms, He had a Khaki uni-
form and not a fatigue dress. He had a deep
thick voice; a throaty thickness, This man
said, 'I will kick the light out of you if you
st la,t

(2) About 5'5" broad but not so big as the
other one, He was lighter in colour, I would
descrlibe it &s greeny-yellow complexion. He
had a beaky nose, slit like eyes and a longish
pointed nose, He had the same sort of dress
but I can't be sure about his hat. I did not
notice any stripes or anything, any other dis-
tinctive marks, His face was angular and com-
plexion wrinkled or pock marked, The first one
had a rather smooth complexion® (R25).

(b) After their rights were explained to them, each accused
elected to testify under ocath (R25).

(1) Accused Bowman testified in substance that about 4:00 p.m,
2 June he was writing a letter in his tent which he continued until 5:00
Poms  When the whistle blew he went to chow, after which he washed Serg-
eant Brown's mess kit, finished his letter and wrote another. He did not
leave the camp area that afternoon (R29). He corroborated lMrs. Thomas'
identification of him at the parade and testified that he asked Glover
"What they do to you to you pick you out too?¥, His reason for asking
?lovir was that the latter "was in so long and he came out looking magd
R30).

(7) 3253
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(2) Accused Glover testified in substance that he spent the time
from 4:00 pem, on, shooting crap in a Sergeant Bradley's tent, went to chow
sometime after 5:00 p,m., washed his mess gear and around 6:00 p.m, return-
ed to Bradley's tent where he shot more crap., He denied leaving camp that
afternoon or evening, but stated that he shot crap in the evening, Bowman
asked him if he (Glover) had been picked out at the identification parade
(R26-28), On 5 June he voluntarily signed a statement, substantially
similar to his testimony and corroborative of Mrs., Thomas' identification
of him at the parade (R27; Pros.Ex.6).

(¢) The defense called nine edditional alibi witnessés, &ll mem-
bers of accuseds' company., The cumulative substance of their testimony
is that both accused were present on 2 June at the evening chow line, al-
though the times at which the witnesses estimated seeing them range from
4355 pem. (R32) to 5:15 pem. (R36) and "no later than" 5120 p.n:n%w).
Their testimony varies considerably as to the ‘various activities in which
accused were engaged at different times, Private Sherman Brown stated in
a sworn statement dated 8 June 1944, read into the record and reaffirmed by
Brown in his testimony, that he recalled speaking to both accused "right
after chow" at about 1730 hours (R4O=41; Pros.Ex.7).

5, (a) Rape is defined as

"the unlawful carnsl knowledge of a woman by
force and without her consent.
* %

Force and want of consent are indispensable
in rape; but the force involved in the act of
ponetration is alone sufficlent where thers
is én)ract no congent" (MCM, 1928, par.149b,
P.165),

The highly credible, uncontroverted and well corroborated testi=
mony of the victim established the commisaion by two colored American
goldlers, at the time and place alleged, of bestial rapes upon her person.
Each assailant forced himself upon her and had sexual intercourse with her
without her consent, Her teatimony 1s clear that she resisted to the ut-
most of her unhappily limited physical capacity, Her testimony as to
penetration is clearly corroborated by Dr, O'Flynn's testimony. The use
of force and lack of consent are amply corroborated by the teatimony as to
her nervous, exheausted condition, the dishevelled condition of her hair and
clothing, the redness on her arms, throat and mouth, the inflamed condition
of her vagina, and her complaints immediately following the attack, The
commission of the offenses was fully established (CM ETO 3375, Tarpley and
authorities there cited),

(b) The substantial question in the case arises from the attempt
of the defense to prove an alibi on behalf of each accused, Both accused
testified that they were in their camp during all the period when the evi-
dence indicates the crimes were committed (generally betwsen 4330 p.m. and

-8 -
CONFIDENTIAL 3253


http:intercour.se
http:par.149.lh

GONFIDENTIAL
(143)

5125 pem., and more specifically between 4355 p.m., and 5:10 p,m.). The
nine other alibi witnesses failed to establish that either accused was at
any particular place at any time during the period mentioned. Mrs., Thomas!'
positive identification of each accused, both at the identification parade
at the camp and at the trial, and her full description of each accused
read to the court at the trial where the members had full opportunity to
check 1t against its own observations formed a substantial body of evidence
that accused were the assailants. The evidence for the defense created
an 1ssue of fact for resolution by the court, its determination against
accused of the factual issue of their identity as the assallants, in its
findings of guilty, will not be disturbed by the Board of Review upon
appellate review (CM ETO 3375, Tarpley and authorities there ci‘beds}.

(c) The admisaibility in evidence of the testimony concerning the
victim's nervous and physical condition and complaints of the assault imme-
diately following its perpetration is not open to question (CM ETO 3375,
Tarplgy and authorities there cited),

(d) The evidence in the record of this case exhibits the depths
of depravity and bestiality to which the human animal can sink. The record
is utterly devoild of the slightest evidence of mitigating circumstances,
Congress' reason for authorizing the extreme penalty of death as one of the
punishments for the crime of rape is emphasized in a case such as this. The
Board of Review is emphatically of the opinion that the evidence fully
supports the findings of guilty as to each accused.

6. The charge sheets show that accused Bowman is 22 years three months
of age and was inducted 16 July 1943 and that accused Glover is 19 years
seven months of age and was inducted 9 July 1943, The service period of
each is governed by the Service Extension Act of 1941, No prior service
of elther accused is shown,

7. The court was legally constituted and had jurisdiction of the per-
sons and offenses, No errors injuriously affecting the substantlal rights
of either accused were committed during the trial, The Board of Review is
of the opinion that the record of trial is legally sufficient as to each
accused to support the findings of gullty and the sentence,

8, The penalty for rape is death or life imprisonment as the court-
nartial may direct (AW 92). Confinement in a United States penitentiary
is authorized upon conviction of the crime of rape (AW 42; sec.278, Federal
Criminal Code (18 USCA 457). The designation of the United States Peni-
tentiary, lewisburg, Pennsylvania, as the place of confinement is author-

“1zed (Cir.229, WD, 8 June 1944, sec.II, pars,1b(4), 3R).
)Y

- ‘L Judge Advocate
Judge Advocate
/(. Judge Advocate
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1st Ind,

War Department, Branch Office of The Judge Advocate General with the

European Theater of Operations. 12 SEP 1944 TO: Commanding
General, Buropean Theater of Operations, APO 887, U.S. Army.

1. In the case of Privates ARCHIE S, BOWMAN (33745034) and JOSEPH
GLOVER, JR. (33789480), both of 307th Port Compamy, 509th Port Battalion,
Transportation Corps, attentlon is invited to the foregoing holding by the
Board of Review that the record of trial is legally sufficlent as to each
accused to support the findings of guilty and the sentence, which holding
is hereby epproved, ‘

2+ TWhen coples >f the published orders are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement,
The file number of the record in this office is CM ETO 3253, For conve=-
nience of reference please place that number in brackets at the end of the
orderas: (Ci ETO 3253?.

7 { C. McNEIL,

Brigadier General, United States Army,
Asgsistant Judge Advocate Genersl,

(Sentence as commted ordered executed. GCMO 69, 70, ETO, 22 Sep 1944)
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Branch Office of The Judge Advocate General
' " with the
Europeen Theater of Operations
AFO 871
BOARD OF REVIEW NO, 1
EP 1944
CX ETO 3255 158
UNITED STATES IX AIR FORCE SERVICE COMMAND,
Ve
Private WILLIE DOVE (34063985), Trial by GCM, convensd at AAF Staticn
13th Replacement Control Depot, 402, APO 149, U. S, Army, 12 July
formerly assigned to 2004th 1944, Sentences Dishonorable dis-
Quartermaster Truck Company charge, total forfeitures and confine-
(Aviation), 1515th Quartermaster) ment at hard labor for 20 years.
Truck Battalion (Aviation) ; United States Penitentiary, Lewisburg,
(Special). Pennsylvania,

HOLDING by BOARD OF REVIEW NO, 1
RITER, SARGENT and STEVENS, Judge Advocates

l. The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2, Accused was tried upon the following Charge and specifications:

CHARGE: Violation of the 93rd Article of War,
Specification 1: In that Private Willie (NMI) Dove,
13th R.C.D., formerly assigned to 2004th QM Trk
Co (Awn). 1515th AM Trk Bn Awn (Sp) did, near
Nether Wallop, Hants, England, on or about 23
June 1944, commit an asssult upon one Annie lae
Howe, a female with intent to have carnal know-
ledge of her forceably and ageinst her will,
Specification 28 In that # # ¥ did, near Nether
Wallop, Hants, England, on or about 23 June 1944,
with intent to do bodily harm, commit an assault
upon one Annie Mae Howe, a female by threatening
her with a dangerous weapon, to-wit, a carbins
30 0&1. H 1. @
Specification 33 In that % % # did near Nether Wallop,
Hants, England, on or sbout 23 June 1944, with
intent to do bodily harm, commit an assault upon
one Cpl, Merk Womersley, RAF, By threatning him
with a dangerous weapon, to-wit, a carbine, 30
cal, ¥ 1,

=1 (CONFIDFNTIAL 3255
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He pleaded not guilty to and was found guilty of the Charge and all specif-
ications thareunder, Evidence was introduced of one previous conviction
by court for absence without leave of unstated duration in viola-
tion of the 6lst Article of War, He was sentenced to be dishonorably dis-
charged the service, to forfeit all pay and allowences due or to become due
and to be confined at hard labor, at such place as the reviewing authority
nsy direct, for 25 years. The reviewing authority approved only so much
of the sentence as provided for dishonorable discharge, total forfeitures
and confinement at hard labor for 20 years, designated the United Statee
Penitentiary, lewisburg, Pennsylvania as the place of confinement and for-
warded the record of trial for action pursuant to Article of War 50%,

3. (a) Credible, uncontradicted testimony of the two victims of the
alleged assaults establishes in summary that, at the time end place alleged,
acoused approached them, stated "I want a woman", pointed his rifle in their
direction, fired a shot into the ground near them, forced Corporel Womeraley
to direct L.A.C.W, Howe to 1lie down upon the ground and forced her to do so
by threats to shoot them both if they did not comply or if she scresmed (R5-
8,10,12-13), Thereupon accused lay down besids the girl, removed his penis
from his trousers and lifted her skirt about e foot (R7,8,10,12-13), The
accomplishment of his purpose was thwarted only when Womersley jumped upon
him, knocked him away, seized the rifle and scuffled with accused, The
girl escaped during the interval (R8,10,12), Accused thereafter "threaten-
od" Womerzley if he "did not get out of his way" (RS).

(b) After his rights were explained to him, acoused elected to re-
wain silent, The defense introduced no evidence (R15). '

4+ The evidence supports the findings that accused at the time of the
assaults upon his two victims entertained the specific intent to rape
L.A.C.¥, Howe (Specification 1), to do her bodily harm by shooting her with
a rifle unless she ¢ d with his unlewful demand to submit to him and
desist from screaming (Specification 2), and to do bodily harm to Corporal
Womersley by shooting him with & rifle unless he complied with accused's
unlawful demands firet to direct the girl to lie down and later "to get ocut
of his way* (Specification 3), It is well established that an assanlt is
committed where the essallant purposes to inflict injury unless a condition,
which he has no right to impose, is complied with the person aasailed
(4 Am.Jur., sec.8, pp.131-132; 6 CJS, sec.6l, p.916). The findings of
guilty of each Specification were fully warranted (Specification 1: CM ETO
2500, Bugh; CM ETO 3093, Ropero; CM ETO 3163, Boyd, Jr.; Specifications 2
and 33 authorities cited supra; Cf£s CM ETO 764, C end Ruggles, Bull,
JAG, Vol,II, No,11, Nov 1943, sec.451(12), p.428).

5. The charge sheet shows that accused is 21 years five months of age
end was inducted at Fort Bemnning, Georgla, 10 September 1941 to serve for
the duration of the war plus six months, He had no prior service,

6. The court was legally constituted and had jurisdiction of the per-
son and offenses, No errors injuriously affecting the substantial rights
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of accused were committed during the trial, The Board of Review is of the
opinion that the record of trial is legally sufficient to support the find-
ings of guilty and the sentence, :

7. (a) The maximum penalty for assault with intent to commit rape in-
cludes confinement at hard labor for 20 years (AW 93; MCM, 1928, par.l04g,
p.99); the maximum penalty for assault with intent to do bodily harm with a
dangerous weapon includes confinement for five years (Ibid). The sentence
to confinement for 20 years is authorized as punishment for the act of
accused in its most important aspect, to wit, assault with intent to commit
rape (MCM, 1928, par.80, p.67; CM 232656, %]?igm, 19 B.R, 151 (1943),
Bull,JAG, Vol.II, No.4, April 1943, sec.451(2), p.1l42; CM 231710, o
927 ;.1 (1943), 18 B.R. 277, Bull.JAG, Vol II, No,5, May 1943, sec.428(5), p.
187).

(b) Confinement in a penitentiary iz authorized for the crimes of
assault with intent to commit rape and assault with intent to do bodily
harm with a dangerous weapon (AW 42; sec,276, Federal Criminal Code (18
USCA 455)). The designation of the United States Penitentiary, Lewisburg,
Pennsylvania, as the e of confinement is authorized (Cir,229, WD, 8 June
1944, sec.II, pars.1b(4), 3b).

/ / '
WM é _Judge Advocate
Mm Advocate
SQZ%Z [ @ 9 ;Tudge Advocate
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1st Ind,
War Department, Branch Office of The Judge Advocate General with the
an Theater of Operaticns, 1o SEP19 T0: Commanding

General, IX Air Force Service Command, APO 149, U.S. Army,

1, In the case of Private WILLIE DOVE (34063985), 13th Replacement
Control Depot, formerly assigned to 2004th Quartermaster Truck Company
(Aviation), 1515th Quartermaster Truck Battalion (Aviation) (Special),
attention is invited to the foregoing holding by the Board of Review that
the record of trial is legally sufficient to support the findings of gquilty
and the sentence, which holding is hereby approved. Under the provisions
of Article of War 50}, you now have authority to order execution of the
sentencs,

2, When coples of the published order are forwarded to this office,
they should be sccompanied by the foregoing holding and this indorsement,
The £ile mumber of the record in this office is CM ETO 3255, FYor conve-
nience of reference please place that mumber in btrackets at the end of the

o T //z@

C. McKREIL,
Brigadier General, United Sta Am,
Assistant Judge Advocate General,
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Braach Office of The Judge Advocate General (149)
with the
Zuropean Theater of Operations
APO 871
BCARD CF REVIEN 0. 2 92 SEP1944

Ci ZTO 5280

UNITZED STATZES ; FIRST UJITED STATES AR,
Ve ) Trial by GCM, convened at First
) Army Stockade, near Formigmy,
Private DAJIEL BOYCE ) France, 20 July 1944 Sentence:
(42049385), 3193rd Quarter- ) Dishonorable discharge, total
master Jervice Compenye ) ferfeitures, and confineaent at
) hard lebor for 20 yearss The
) Thited Stetes Penitentiary,
) Lewisburg, Pennsylvaniae

HOLDING by BOARD OF REVIEW 1C. 2
VAN BEISCHOTE!, HILL and SLEEFER, Judge Advocates

le The record of triel in the case of the soldier named above has
been examined by the Board of Review.

2e Accused was tried upon the following Charge and Specification:
CHARGEs Violation of the 93rd Article of Ware

Specification: In that Private Daniel Boyce, 3193rd
Quartermaster Service Company, did in the
vicinity of Ibsles, France, on or about 7 July
1944, with intent to comuit a felony, viz: ’
rape, caumit an assault upon Germeine Gautier
by willfully and feloniously throwing the said
Germaine Gautier to the ground and placing his
hands cn her throate

He pleaded not guilty to the Specification, "but Guilty of a violation
of the 96th Article of War, of indecent abuse and maltreatment of a
child under 18 years of age under Section 814, District of Columbia

Code 1901, Title 6, Section 37, D. C. Code", and not guilty to the
Cherge, but guilty of a violation of Article of Vlar 96, He was found
guilty of the Charge and Specification. o evidence o previous con-
victions was introducede He was sentenced to be dishoncrably discherg-
ed the service, to forfeit allpay and allowances due or to become due,

-1 - o
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and to be confined &t hoerd lebor, at such place as the reviewing
autherity moy dirzscet, for 20 years,. The reviewing authority apyrroved
the sentence, Cesi nctzd the Thiteld States Penitentiary, Lewisbur,,
Pemasylvaniea, z3 the pleace of confinement, and forucrded the record of
trial for action purzuant to the provisioas of Article cf War F0%.

Se ZIvidenca introduced by the prosscution showed that on 7 July
1344 accused, a privale, Z193rd Quertermastar Service Coupany, was
with his cozpany in the vieinity of Yosles, France (35,7,2)e At cbout
2100 hours on thzt day, Geraaine Cesutier, a lh-yezr olé girl, and her
father, Arthur Cantier, were welking on the road nesi *their hore in
Mosles, Frauce, Accused walked up to them and pointed a rifla, which
he carried, at thz father. lonsieur Gautier "rushed to et an officer,
an Auerican officer who was out in the field™ (R7,8,12,13)s 4ccused
then took Geriaine by the hand end pulled her, "obrou ht" her, about 20
neters, across a ditch, which evidently bordered the road. There,
accused "tried to twist® the girl's hands, but she got away. She
szid: "Then the soldier wasn't holding me and I ran away frowm him.
When he was holding me I tried to escepe and defend myself and then
is when I ran away". Accused ran after her, "grabbed" her again and
pulled her back in the ditche He "made" her fell down end hurt her
backe This time he had her down on her back and was kneeling beside
her, holding; her handse. He was "leying down" beside hers She start-
ed screaming end then he put his hands on her throat. hile she was
still on the ground, "not long", and while accused was trying to choke
her and she couldn't "take" her breath, "officers came around there
and the soldier saw them and he took off and so the officers shot at
him* (R8-11). The shot was fired over accused's head, while he was
running away, by First Sergeant Leonard G. Simus, of accused's company,
who "went down there to get" accused, after the girl's father arrived
at the orderly tent and raised the alarm (RL9,22-24)e Captain Barry
T. Watts and First Lieutenant John R. Brennan, both of the 3193rd
Quartermaster Service Company, were at the bivouac area when Germaine's
father "rushed® in to sumson assistance for his daughter. With
Serceant Si:ims, they followed :ionsieur Gautier *across the roed into
an ad jacent field® and there, according to Lieutenant Brennan, saw
accused "lying on the prone form of this little French girl,
Medenoiselle Gautier”.  When accused saw them he got up and fled.
_Accused st first.escaped but later was found “hiding in the ditch®
where he was apprehended (R16,17,19,20,22)., Captain Watts and
Lieutenant Bremnan identified accused as the soldier who was with the
girl when they first arrived at the scene, and Sergeant Simms said
‘that after they "got in the field", they saw accused begin to run (RL7,
19,20,22), On examination by the court, Lieutenant Brennan was asked
if he saw accused and the girl togethere. Iis answer was: "Definitely,
sire .He zot up off of her body when we interrupted him. * * * I was
laying down oa top of her" (R2l)s  When accused was arrested, "every
button on his pants was open® (RR2). At the time of his arrest, ac-
cused talked in abelligerent mannér and "he had been drinking® (RL8,20,
25)s Captain Watts said eccused, at that time, was in possession of
his mental faculties (R25), and Lieutenant 3rennan said accused knew
what he was doin. (R20).

-2- 3280
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Le After his rights as a witness were explained to him, accused
elected to remsin silent (R27)s By cross-examination, the defense
elicited the following evidence: That accused was staggering before
he reached lionsieur Gautier and his daughter (R11,15); and that the
¢irl's fether was away frou her for about 10 minutes (RL5). First
Sergeant Simms testified that when accused was cau.ht "he scted like
he was drunk® (R23).

5« The evidence shows beyond doubt thet accused assaulted
Germaine Gautier at the tiame and place alleged in the Specification,
It is clear that accused dragged the girl off the road to a spot near-
by; that she struggled to get away and in fact did escape once; that
accused caught her and dragged her back; thet she screamed and that he
choked her and wes in fact on top of her when tiuely essistance
arrived; that when apprehended his trousers were entirely unbuttoned.
From this evidence the inference is inescapable that accused intended
to have sexual intercourse with Geruaine, that she did not consent but
resisted, and thet he intended to overcome her resistance and to ac-
complish his purpose by the use of force. In seeking, the motive of
human conduct, the court is not limited to the direct evidencee. In-
ferences and deductions may be drawn froa huasn conduct when they flow
naturally from the facts proved (Bulle JAG, Vol.II, iloe5, liay 1943,
secel51(2), p.188 (Cii 233183, Gray, 19 BeRe 349))e This inference of
accused's intent, furthermore, is justifiied in part, at least, by
accused's plea of puilty of indecent abuse and maltreatment of this
child in violation of Article of War 9%.

"Assault with intent to commit rape®, the of-
fense chargzed in this case, "is an attempt

to commit rape in which the overt act amounts
to an assault upon the woman intended to be
ravished" (LCM, 1928, par.l49l, D.179).

"Rape is the unlawful carnal knowledge of a
woman by force and without her consent®

The evidence shows the presence of every element of assault with intent
to commit rape, as thus defineds

There is some testimony that accused was under the influence
of liquor at the time of the offense., But the evidence shows that the
degree of his intoxicatior, if any, wes not such as to render him unable
to know what he was doing. He knew he was doing wrong, as evidenced
by the fact that he ran when the officers approachede 4And he was in
possession of his physical faculties to the extent thet he ran so well
as to escape at firste. After this temporary escape his mind operated
sufficiently clearly to cause him to attempt to hides The court on
.this evidence was justified in rejecting the suggested defense of in-
toxication on the ground thet accused's condition was not such, in any
event, as to affect his mental capacity of entertaining the specific
issue involved: the intent to have sexual intercourse through the use
or euployment of force as a means of overcoming resistance (MW, 1928,

par.l26, p.l35). ().
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6. The testimony of Ceptain Watts to the effect that he had to
restrain his "noncoms and First Sergeant" to keep them from killing
accused, at the tine of his arrest (R18) was improper. This error
was not prejudiciel since the coumpetent evidence wes of such quantity
end quality as to practically compel in the reasonable mind the find-
ing of guilty (Bull. JAG, Vol.III, Noe5, May 1944, sece395(2), D185,
(CM 245724)).

T+ Accused is 19 years olde He was inducted at New York City,
New York, 25 October 1943, There was no prior service.

8¢ The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the triale The Board of
Review is of the opinion that the record of trial is legally suffi-
cient to support the findings of guilty and the sentence.

9 Confinewment at hard labor for twenty years is authorized, on
conviction of the offense of assault with intent to commit rape, by
the Table of Maximun Punishments (i, 1928, par.l04c, p.99)s The
designation of the United States Penitentiary, Lewisburg, Pennsylvania,
as the place of confinement is authorized (& 42; sec.276 Federal
Criminal Code (18 USCA L55); Cir.229, WD, 8 Jun 1944, sec.II, pars.

1n(4)» 3b)e

@V/; ’Qp”"fﬁg‘; Judge Advocate
/ W’(’/ Judge Advocate

t %W&mﬁjﬂ_awd&e Avocate
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lat Inde.

Wer Depertuent, 3ranch Office of The Judce Advocate General with the
Buropeanr Theater of Operations. 2 SEP 1944 T0: Comaanding
General, First United States Aryy, AFC 250, U. 3. Aray.

1. In the case of Private DAVIZL BCYCE (42049385), 319°rd Zuarter:
nester Service Co.pany, attention is invited to the foregoing holéing
by the Board of Review that the record of triel is legally sufficient
10 support the findings of guilty aad the senteace, wihich heldin_ is
nereby apdroved. Thder the provisioas of frticle of Jar 50%, you now
have asuthority to orcer execution of the sentence,

2. When copies of the published order are forwarded to thls
office, they should be accospanied by the fore_ocin_ holding zud this
indorsemnent. The file auwnver cof the reccrd in this olfice 1s JLI L7

5280, for convenieance cf reference vlzase place that nwoher in
breclets at the end of the order: (C.. B0 2280).

ot

E. C. McNEIL, 4
Brigadier General, United States Amy,
Assistant Judge Advocate Genersl.
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Branch 0flice of The Jud e Advocate General . (155)
with the
Euronean T:eater of Ojerations
AP0 871

BOARD O™ REVIEY 0. 2
CH ETO 323 | 31 AUG 1944

UNITED STATES 2'D ARMNORED DIVISZION

Trial by GCM, convened at Headquarters
2nd Armored Division, 21 July 194L.
Sentences Dishonorable-discharze,
total forfeitures, and confinement at
hard labor for five years, Federal
Reformatory, Chilliecothe, Ohio,

Ve

Private DAVID T, WAS3EY
(14047270), Battery "A",
92nd Armored Field Artil-
lery Battaliqn.

e SN NS A S

EQIDING by BOARD OF REVIEW NO, 2 ,
VAN BEM3CHOTEN, HILL and 3S1EEPER, Judge Advocates

1. The record of trial in the case of the soldier namned above
has been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 93rd Article of War.

Specifications In that Private David E. liassey, Bat-
tery "A", 92nd Arrored Field Artillery Battalionm,
did, near le Pont Dillaye, Normandy, France, on or
about 14 July 194}, comrit the erime of sodomy, by
feloniously and azainst the order of nature having
carnal cornection vwith a ewe, the same being a
beast. '

He pleaded not suilty to and was found guilty of the Charge and Specifica-
tion. Evidence was introduced of one previous convietion by special court-
martial for wronzfully appropriating a truck and absence without leave for
an hour and 20 minutes, in violation, respectively, of Articles of War 9}
and 61. He was sentenced *o be dishonorably discharged the service, %o
forfeit all pay and allovwances due or to become due, end to be confined

at hard labor, at such place as the reviewing authority may direct, for
five years. The reviewing authority approved the sentence, designated

the Federal Reformatory, Chillicothe, Ohio, as the place of confinement,

and forwarded the record of trial for acticn pursuant to Article of War 503,
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3+ The uncontradicted evidence for the prosecution shows:

That accused is in the military service of the United States
and was stationed with his unit in camp near the village of le Pont
Dillaye, Normandy, France, on 14 July 1944 . About six-thirty in the
evening of that day (R4,9,10,11), he was discovered behind the barn
of a farmhouse near the camp (R}4,7) lying on top of & young fenale
sheep (R5,7,8,10,12), vwhich was on its back with its four feet in
the aire Accused's head was "touching the chin of the sheep", and he
was going through all the motions of intercourse. Technician Fifth
Srade 3idney D, Gurnick, of accused's unit, approached within 20 yards
and told accused to get off but accused "just waved me awuy" (R5). Be-
cause of the grass he could see accused only from the waist up (R6).
"It looked as if he had been drinking because when he motioned me away
his hand wasn't steady * % * his head waved from side to side" (R5).
Madame Yvonne Rosalie, living in the farmhouse, through an inter-
preter, testified thet on this day she saw a group of soldiers in the
backyard and on going out to investigate, found accused,

*his pants were open and he was holding the
sheep in a position that was disgusting and
the sheep was bleeding # *# *, The sheep was
more or less almost in a lying position and
he was laying over the sheep in a position
that would indicate that he was intending to
perform sexual intercourse with the sheep.

% % % The sheep had very much blood on the
head and some over the wool and I don't be-
lieve the sheep had any on the back end."

She could not see the lower portion of accused's body (R7). Staff
Sergeant 0llie C. Johnson, of accused's unit, at the same time of day,
was driving down the road and saw a motion in the grass. On investi-
gating, he found accused laying down beside a sheep and about 15 feet
away three or four fellows were standing around. Before he got to ac-
cused a woman arrived who kicked accused. The sheep got up. He got
accused up with difficulty. "He seemed to just want to lie there".

His trousers were unbuttoned. Accused said he was ashamed and didn't
went to go back to the battery and it was with considerable difficulty
that he was put in the truck and returned to camp., He had been drink-
ing but was not drunk (R12) and got out of .the vehicle by himself (R13).
There was a dark spot or stain on the front of his trousers sbout two
inches below his belt which looked like dirt, and he was described by

a witness who gaw him at this time as "mildly drunk® (R10-11). He wes
placed in arrest at nine-thirty that evening (R13). At that time liquor
could be smelled on his breath but he appeared sober (Rll).

-2
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he On being advised of Lis rights as a witness in his own be-
Lalf, accused stated that he desired to remain silent (R14).

5. "Zodomy consists of sexual ccnnection with any brute animal®
(axl, 1923, par.lh9k, p.177). Penetration zlone is sufficient. Ths
direct evidence is comolete excepnt a3 to acvual penetration. Accused
lay on ton of the fem=zle sheep, which was on its vack, his trousers
were unbuttoned and he was :oing throusgh the motions of sexual inter-
course. Blood vas seen on the sheep's head and a dark stzin was ob-
served on the Tront of accused's trousers. He stated at the time that
he was ashamed %< return to his batteryr. The offense of sodomy, in-
cluding penetration, requires strict procf, but circumstantial evidence
may be suffiecient (CM 191k13, LaPcinte, ei al; CM ETO 705, Malone).
Proof of the act of penetrgtion need not be direct; such proof must
be established beyond reasonable doubt, but this may be done by cir-
cumstential evidence (ClI 249225 (1944), Dull. JAG IIT (4pril), secl.}50,

"When evidence ig of sufficient provbative force,
.a erime may be established Ly circumstantial evie
dence, provided that there is positive oroof of
the Tacts from whieh the inference of zuilt is %o
be drawn =nd thot that inference is the only one
which can reasonably bz drawn fronr those facts®
(Peanle v. Razezicz, 99 11aTe557,564).

".natever may bs established by direet, may be es-
tzolished by ecireumstantizl evidence in eriminal
cases. Only Tew convietions could be had if direct
testimony ol oye-wiitnesses were reouired and the

rule is one of necessity® (20 AmJJuris.273).

Fowever, thouzh ajparently thers wers numerous sozctators and vhen ac-
cused arose from the ground his troagers wers wibutioned, none saw his
pcrsen exposeds rdamz Rosalie 3 ose enoa b to administer a xieck
to accused. She described the adssarance of the sheep as having blood
on its head and wool, but she saw none on its back end. She states
that their position would indicate “hat he intended to nerform sexual
intercourss with the sheed, which ;2% uo vhile both sre 2nd Sergeant
Jonnzon vere at the 3cene, Ther e was a stain on the iront of accused's
trousers but it look=d like firit. The evidesce is comeelling that ac-
cused attemnted to coamit sodosy with the sheen, There is no direct
evidence thet hs suscesded in doin’ w0 and the circumstances established,
while susecontible of beins constirisd as indiecating that he did actually
sacceed in his attemdt, are not sich as To areclude a reasonable infer-
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ence that he did not.

In the opinion of the Board of Review, the evidence sup-
ports only a finding of the lesser included offense of attempting to

commit sodomy.

6. The charge sheet shows accused to be 21 years of age. With-

out prior service, he enlisted

1941, to serve for &hree years.

7+ The court was legally
person and offense. Except as
fecting the substantial rights
trial., The Board of Review is

at Fort McPherson, Georzia, 25 February

constituted and had jurisdiction of the
ebove noted, no errors injuriously af-
of accused were committed during the

of the opinion that the record of trial

is legally sufficient to support only a finding of gzuilty of an at-
tempt to commit sodomy in violation of Article of War 96.

8. Confinement for five years, not in a penitentiary, is author-
ized for en attempt to commit sodomy (CM 209651, Palmer-Morrell; CM

212056, Smith; CM ETO 2717, Quenn).

% g’"“”éz‘w’l’ﬁ“ﬁ Judge Advocate
]
%%; Z;d! o M Judge Advocate

/

%&m Judge Advocate
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1st Ind.

War Department, Branch Office of The Judze Advocate General with the
European Theater of Operations. 31 AUG 1944 TO: Cormand
ing General, 2nd Armored Division, A20 252, U. S, Army.

1. 1In the case of Private DAVID T, MASSZY (14047270), 3attery
*A", 92nd Armored Field Artillery Battalion, attention is invited to
the foregoinsg holding by the Board of Review that the record of trial
is legally sufficient to suooneort findings of suilty of the lesser in-
cludel offense cf attempt to comit sodory, in violation of Article of
War 96, and the sentence of confinement for five vears in a place other
hen a penitentisry, vwhich holding is hereby approved. Under the pro-
visions of article of War 50}, vou now have authority to order execution
of the sentence,

2. The Zastern 3ranch, United States Disciplinary Barracks, 3dreen-
haven, Mew York, shculd be designated as the place of confinement.

3. Vhen conies of the published order are forwarded to this cffice,
they should e accomdanied by the foregoing holding and this indorsement.
The {ile number of the record in this office is Cii =70 3283, For con-
venlence of reference nlease olace that number in brackeis =t the end

of the orders (CIT 770 3233).

. LclI’ZIL,
Brisadier General, Jnited States Army,
Assistant Judge Advocate General,
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Branoh Office of The Judge Alvocate (General
with the
Eurcpean Theater of Operations

APO 871

BOARD OF REVIEW NOs 2 9% SEP 1944
CM ETO 3292

UNITED STATES WESTERN BASE SECTION, COMMUNICA-
TIONS ZONE, EUROPEAN THEATER OF

Ve OPERATIONS, .

FELTX PILAT (0=1001877), Cheshire, England, 26 June 194}
584th Army Postal Unit, Sentence: Dismissal,
A jutant General's Depart-

)
)
;
First Lieutenant EDWARD g Trial by GCM, convened at Chester,
)
)
mente )

HOLDING by BOARD OF REVIEW NQO, 2
VAN BENSCHOTEN, HILL end SLEEPER, Judge Advocates

le The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with ths European Theater
of Operations.

2, Accused was tried upon the fallowing charges and specifice-
tions,

CHARGE I: Violation of the 9hth Article of War,

Specifications In that First Lieutenant Edward Fe
Pilat. ACH). 58[4,1;!1 Arw Postal Unit. did. at
Swansea, Glamorgsnshire, South Wales, on or
about 15 February 1944, wrongfully take from
the mail of the United States, a sealed pack-
age addressed to The Chief Quartermaster, ETO,
containing one (1) field jacket, ome (1) bush
jacket, and one (1) trench coate

CHARGE II: Violation of the 96th Article of War,

Specification: In that » * #* did, at Swanses,
Glamorganshire, South Wales, on or about 15
February 1944, wrongfully take and withhold
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from the rightful possession of ths owner
thereof, without his consent, one (1) bush
jacket, one (1) trench coat, and one (1)
field jacket, of the value of about forty=-
five dollars ($45¢00), the property of the
United States.

He pleaded not guilty to and was found guilty of the charges and speci-
ficationse No evidence of previous convictions was introducede He
was sentenced to be dismissed the service and to forfeit all pay and
allowances due or {0 become duees The reviewing authority, the Command-
ing Officer, Western Base Section, Communications Zone, epproved the
sentence and forwarded the record of trial for action pursuant to
Article of War 48 The confirming authority, the Commanding General,
European Theater of Operations, disapproved so much of the findings of
guilty of the Specification of Charge II as finds the property wrong-
fully taken and withheld to be of a value of about forty-five dollars
($45.,00), confirmed the sentence but remitted thet portion thereof ad-
Judging forfeiture of all pay and allowances due or to begome due, and
withheld the order directing the execution of the sentence pursuant to
the provisions of Article of War 50}

3¢ The evidence for the prosecution, in substance, shows: That
at the time mentioned in the specifications, accused was a First
Lisutenant in the Adjutant General's Department and commending officer
of the 584th Army Postal Unit located at Swansea, England (R8<9,11-12,18),
Technician Fifth Grade Francis J. Barrett, of the same unit, was a truck
driver in charge of the unloading of mail at the docks and checking the
incoming mail from the states (Rll)e On 15 February 19l),, "incoming
mail from the states" was being unloaded from a ship at APO 584. Out
of the hold cams a package that was not in a mail sacke This was "ths
first time" that Francis J. Barrett, a witness, who had been with the
584th Army Postal Unit about a year, "had ever seen any come that way®,
According to Barrett it was an "outside piece® and *the only address
that was visible on 1t* was "To the Port Postel Officer®; and *Usually
a package coming off the ship has a double label on it and is addressed
to someone; I mean a unit designation or a code number, and this one
was just to the port postel officer®” (Rl1~13), Barrett again saw this
package in accused's office "the next dey or a day or two later", at
which time the wrapping had been removed from it (R12).

Technician Fifth Grade .George H., Newcomb, who had been a meme
ber of the 584th Army Postel Unit since its activation in June 1943,
testified that sometime during the periocd 15 February to 1 March, while
he was working in the post office, accused came *out on the floor with
what seemed to be a trench coat® and showed it to witness, It was too
big for accused and was a coat witness had not seen before.s He also
observed in accused's office during this period a carton containing
some articles of clothing, one of which *seemed to be a short jacket,
fur-lined® (Rl))e "* * * on ths carton was the address of a General
Little john, end on the wrapper, it was a label, several inches long,
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not square, but oblong, end it was, I think, 'To Postal Officer, Port
of Ernberkation’," It was a printed wrapper with *"U, S, Meil® on it.
Witness identified a label shown to him as Yeither that label or one
identical to it®, except the "white paper wrapper wasn't pulled loose®,
Just enough torn to show an address, about two inches of thes middle of
the lgbel had heen torn down, The address under the label readable
at that time was, "Chief Quartermaster, APO 887', The nams *"General
Littlejohn® was stencilled or on a label also on the carton, He
remsmbered the nams because of its being unusuales Hs identified an
articles of clothing shown him as one he had seen *in the box" he had
just teastified about (Rl5) and which he had once seen accused wearinge
Witness was positive he had seen the nams "General Little john® on the
top of the carton itself (Rl6«17)e

-The court took judicial notice of the fact that Major General
Robert M, Littlejohn was and has been since 8 June 1942, *Chisf of
Quartermaster, ETO®, and &also of War Department Memorandum Noe W340~28«
43, dated 25 April 1943, entitled, *Disposition of Articles Found Loose
in the Mails and the Contents of Undeliverable Parcels¥, and of Postal
Circulsr Noe. 33, dated 13 Mey 1943, or so much thereof as deals with
disposition of articles found loose in the majils end the contents of
undeliverable parcels (Rl7)e

Colonel M, D, Woodworth, Inspector Gensral's Department,
Western Base Section, on 27 May 1944, upon investigating a report re-
ceived, that accused hed removed soms clothing from the mails at *APO
584, found accused in bed in his quarters becauss of a severe colds
He testified that hes informed accused of hia mission and of the allega-
tions of which accused "readily admitted the truthfulness* and stated
he had the clothing in question in his possession, pointing out two gar-
ments which, with others, were lying over a chair end appeared to have
been just recently removeds He stated the other garment was hanging
on a clothes rack at the foot of his bed (Rl8), Prior to being ques-
tioned, accused was warned of his rightss He then told of the arrival
of this packege, that not knowing what to do with it, it being address-~
ed only to the Postal Officer, he opened it and found these thres
articles of wearing apparels Hs kept the packamge around the of fice
for a couple of weeks, when, having a cold, he decided to and did wear
two of the garments, the trench coat and the field jacket, from that
time until the date of the interview, 27 Maye. He admitted he did
not report the incident to either the army or postal authorities or to
enyone, He didn't know what to do with the garments but similar par-
cels since received he had sent to the sorting shed, He stated that
he opened the parcel and tried the garments on and found them to bs
his size and had made no effort to find or deliver them to the rightful
owner, Witness identified Prosecution's Exhibit No, 2, consisting of
a piece of brown wrapping paper, a War Department envelope or white
piece of paper bearing the penalty clause on it, and a label Iindicat-
ing *U, Se Mail, U, S, Army Forces®, as having been first described to
him by accused and delivered to witness by accused's company clerk
Barrett, The label, *U, S. Mail* was firmly pasted down all over,
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Accused stated he knew he should have sent the parcel to some higher
office for delivery and admitted he had not ordered "such garments®,
One of the garments bore *what might be termed the manufecturer's tag
inside, the Philedelphia Quartermaster Depot®,s He admitted the
articles resembled officer's wesring epparel but had not thought of
their being government property (RL9-20), Witness identified Prosecu-
tion's Exhibit No, 1 as a *U, S, Army" officer's trench coat, which he
had seen on a chair in accused's room on 27 lMey 194k, as well as the
field jacket, Prosecution's Exhibit No, 3, end the garment accused call-
ed a "bush jacket®, which he had seen hanging on the clothes rack in
accused's room on the same cccasiones The label in the pocket of
Exhibit No. 4 reads, *"Philadelphia®, abbreviated, "Quartermaster Depot.
Inspected by B* (R2l). Exhibits No, 1 and No, 3 were soiled end ap-
peared to be "much the ssme condition.as when I first saw" thens The
label was torn away when witness first saw 1t (R22). Accused stated
he bad no excuse to offer for his acts other than ignorance, In the
opinion of witness, the parcel could not be hendled without seeing the
upper label without being negligent (R23).

Second Lieutenant Alverne Stanley Anderson, First Group Regu-
lating Stations, testified that accused had been in his office several
times during the latter part of February wearing a jacket *different
from any other one that I had seen®, and stated to witness that *some-
one in Washington, . Ce had sent it to him* (R24-25)e

Staff Sergeant Welter D, Calnan, 58ith Postal Unit, testified
that he had seen accused wearing a fur-lined jacket during the latter
part of February, similer to Prosecution's Exhibit Nos 3, as well as a
trench coet similar to Prosecution's Exhibit No. 1 (R26).

First Lieutenant Harry A. Landon, Quartermester Corps, Head-
quarters, Western Base Section, testified that he had been a quarter-
master officer since 18 June 1943, prior to which time he had for 1§
years been a clothing manufecturer and hed manufactured clothing for
the arny during 1942 and had worked in the Philadelphis Quartermaster
Depot as clothing inspector and supervising the contracts of clothing
theres (R26~27)s That the trench coat (ProseEx.l) had a liner of wind-
resistant poplin *definitely government material® end that the coat was
of a type *similar to those made by the government¥; end that Prosecu-
tion's Exhibit Noe L was a "jacket, field, M«l19j3 * * * one of the
latest germents made to government specifications for the army * * »
definitely government property* (R26,27).

e For the defenss, Lieutenant Colonel R. E., Hartigan, commande
ing officer of First Base Post Office for two years, and of accused,
testified that he observed the mail daily, and that he hed never be-
fore seen a package coms in addressed in the manner evidenced by
Prosscuticn's Exhibit 2, He said that if he hed received the pack-
age he would have sent it to the Chief Quartermaster, "ETO0Y, or would
heve opened it to see if there was eny invoice on the insides He
saids "We get a lot of mail eddressed to commanding officers ¢ * ¢
end we have ths authority toopen the mail in an effort to locate the
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proper addressee®, s also said there was nothing on the label, in-
cluding the number thereon, which would give a "lead” where the pack-
age was to goe He testified that accused had served under him for
*approximately a month and & half" as a postal officer and that he
rated him excellent, Four other officers who had known accused for
periods renging from two to six months, testified, in similar ocapacity,
for accuseds He carried out his duties as Assistant Adjutent of the
First Base Post Office in a proficient manner (R30)e There was no
reason to doubt his honor or integrity (R28,31)s He was an asset to
his orgenization (R31)es A4s Class A agent for the finance disbursing
officer for his area accused handled approximately $4,000 per day and
his accounts were in order (R31-32). Accused's immediate superior
hed known him for six months end testified that his reputation for in-
tegrity was beyondreproach (R33,34)e

Accused, after being advised by the court as to his rights
&8 a witness, testified that in civilien life he had been a postal clerk
at Chicago, Illinois, for about seven years, Hs entered the army 16
March 1942, After completion of his basic training he rose to first
sergeant, attended officer candidate school, and was commissioned 2
February 1943 He related that about the middle of February (1944),
a ship pulled into Swansea harbor, and being the closest postel officer
it was his duty to see that the mail was forwarded to the sorting shed
(R35,36). He continued:

*During the courss of unloeding the mail, en
outside parcel appeared. An outside parcel
is a parcel that is not sacked. This par-
cel was the first parcel of its kind that

hed comes overs I had handled about a half-
dozen ships previous to that time, and all
the mail in those previous ships weas in sacks,
That was the first time an outside parcel had
appeared, and it stumped me. When the net
was coming up with this parcel on top, I
stopped the net end took the percel off and
examined it superficially, One of the mates
was checking the mail off the ship at the
same time that one of my men was theree I
asked this mate if he knew anything about

the disposition of this parcel. He said,
'no, ' he didn'te I checked the waybills
which accompany every shipment of meil, and
there was no indication on those waybills

of the disposition of this parcel, The ed-
dress was not cleer to me. I took the par-
cel to the APO and opened it, hoping to find
a better address on the inside. Unable to
do so, I let the parcel stay in my office,
hoping that some instructions would come for
it. None came, About two weeks later, I
got a terrific colde And in a loose moment,
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I tock this field jacket, and I wors it for
a few dayss Nothing had happened up to
that point as to the proper disposition of
the parcel® (R 36)e

Accused said he held on to the carton for ebout two weeks,

"There was no label on ite There was some
vriting on ite Writing that had obviously
been used in the States for forwarding the
Dackage from atation to statione There
ware several addresses that had been written
over and scratched out egain and ageint
(R36)

With reference to Prosecution's Exhibit 2, accused said he had not been
able to read "Chief Quartermaster, ETO, APO 887" on the label when he

had the package *back in February*, Hs held on to the label intend-
ing to forward the parcel when instructions came in (R36,37)s BHe
opened the parcel in the presence of two persons, he believed (R37)e

On croas-examination, accused identified Prosecution's Exhibits 1, 3

end j as *"the garments that came out of the package in question* (R37,
38)e He admitted that he could read the *ETO" on the label end the
words in front of that partiaslly. He knew the packags had a destina-
tion and that he had told someone that the garments had been sent to
him by someone in the Quartermaster in Washington, He admitted he knew
that the parcel was United States mail (R37-38)s He said he *suspected®
that the garments or some of them were government property (R39)s Be
agsssrted that it was Lieutenant Colonel Woodworth who tore back the top
label enebling him to read the complete address on the labsel underneath
(Ry0)e He destroyed the carton after about two weeks e&s *it was
gathering dust in my office and occupying a lot of space® (R38),

Fe TFrom the undisputed evidence it appears that a parcel arrived
at accused's APO station on 15 February 1944, that this package was
marked *Deliver to Postal Officer®, and it was delivered to accused as
suche He opened it publicly, and found therein three garmsnts the
property of the United Statese. On the carton, under the wrapper, was
the name of a *General Little john®", After two weeks accused commenced
wearing two of these garments., Hs retained all three until the last
of Maye From the testimony and from Prosecution's Exhibit No, 2 it-
self, it does not appear that there was any complete visible eddress of
definite character on the percel, other than that of "Postal Officer®,
to enable proper disposition, but there was enough of a pertially cover-
ed address visible above the top of the label to give notice to one
handling the parcel unless thesy were negligente War Department Memo-
rendum No. W340-28-)3, dated 25 April 1943, covers the disposition of
articles found loose in the mails and the contents of undeliverable
percels, It reeds, in part, that such parcels,
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*if undeliversble to the addressee, tke Post
Office Department has uranted authority tc
the Army Postal Sarvice at points cutsige
the continental Unitel States to turrn cver
to the ranking special service offisar of
the theater involved the following, ercernt
when the articles or contents ers of un-
usual value:

* * * * *
bs Contents of ordinary undeliverable par-
cels”,

Postal Circular No, 33, dated 13 ly 19,3, and in force at ihe
time of the incident herein, covers, among other things, the disposi-
tion of articles found loose in the mails end t-e contents of urdeliver-
able parcelse It calls ths attention of all postal officers to Memo-
reandum Noe W340-28-43, deted 25 April 1943, and provides that

*In order to centralize the work of recording
and disposing of the articles and percels
described in the cited memorandum, all APOs
will dispatch such matter to lst Base Post
Office", (underscoring supplied)

and also that

*Postal officers will give this subject close
attention to the end that strict compliance
is had with these instructions",

6. The Specification of Charge I alleges that accused wrongfully
took from the mail of the United States a sealed package addressed to
the Chief Quartermaster, European Thester of Operations, containing
certain specified wearing apparel. As postel officer in charge, his
original receipt oi the parcel was not a taking from the mail, Hig
duty was to forward such mail to the First Base Post Office on failure
or inability to deliver it to en addressee, When he removed the ger-
ments from the package and used them, his custody and possession es a
postal officer ceased and such act became a wrongful taking from the
mails of the United States, & breach of officisl trust and properly
punishable under Article of War 95 (Winthrop's Military Law and Pre-
cedents, Reprint, pe7lh)e The reference to the package as "gsesled"
in the Specification, Charge I, was obviously a mere matter of descrip-
tione The fact that the proof shows that accused may have unsealed
the package before wrongfully abatracting it from the mail invelves no
essential variance between allegation and proof. It is unnecessary
to decide whether the parcel was under the control of the United States
Post Office Departiment or of the Army Postal Service, The statemsnts
of accused to Colonel Woodworth were properly admitted and accused stat-
ed he never doubted that the package was United States maile In
either case, he was not misled by the specification and his guilt would
be the sams. The Boerd of Review is of the opinion thet the evidence

fully supports the finding of guilty of Charge I and its Specifications
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7+ The Specification of Charge II alleges that accused *wrong-
fully tock and withheld!.from the owner, without permission, certein
property of the United States worth $)5,00., This states an offense
in violation of Article of War 96, the article under which the charge
is laid (DigeOps.JAG, 1912«1940, secel5L(4O0), pPe325, CM 193315,
Rosborough, 2 BesRe 83)e The offense charged is not larceny, since
there is no allegation of an intent to permenently deprive the owner
of the possession of the propertye Nor is the offense embezzlement
since the specification contains no averment of any fiduciary relation-
ship in respect to the propsrty (DigeOps.JAG, 19121940, secs451(16),
Pe3l6, CiM 115684), The offense alleged was proved without dispute,
except that no evidence was offered as to the valus of the garmenta,
Howsver, they were new when wrongfully teken, They wsre before the
ecourt and, although the court was not justified in finding them to be
of specific value, it could have heen inferred, under the circumstances,
that they were of some value (Dig.Opse JAG, 1912-1940, sec.451(42),
Pe326, Cni 199285, Branum, 3 BsRe 349)e  The confirming suthority by
his action disapproved sc much of the findings of guilty of the apeci-
fication as finds the property wrongfully taken to be of the value of
$4,5.,00, No other value was substituted, However, the propsrty was
alleged and proved to have been property of the United States, It
was obviously of some value, Furthermore, since the offense of tak-
ing Uhited States personal property with intent to convert to accused's
own use, in violation of section 46 of the United States Criminal Code
(18 U3C 99), does not depend upon the property being of any value
(Donegen ve UeS., 287 F 641; Jolly v, U.S., 170 U.S. 402), it follows
that an offense similsr in nature but of less gravity, not involving
the intent to permesnently deprive, does not require any allegation or
proof as to the velue of the property taken.

8+ Accused is 31 years olde He was inducted 16 March 1942,
He was commissioned Second Lieutenant 2 February 1943 and promoted to
First Liesutenant 11 October 1943 He had no prior service,

Attached to the record of trial is a plea for clemency signed
by four of the seven members of the court present when accused was
tried. This plea comments on accused's character prior to the ine
stant occurrence as “"excellent® and on his military recgrd as indicate
ing *a consistent demonstration of diligence and efficiency", end
recommends that the total forfeitures be remitteds

The Staff Judge Advocate, Western Base Section, in his review
Tecommended that the reviewing authority write the confirming suthority
surging that the sentence be reduced to provide for the forfeiture of
$75.00 per month for six months only and that the findings of guilty
to Charge I, AW 95, and the Specification thereunder, be disapproved®s

9+ The court was legally constituted and bed jurisdiction of the
person and the offenses. No errors injuriously affecting the substan-
tial rights of accused were committed during the trial, except as noted

-8 ' :
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above, The Board of Review is of the opinion that the record of
trial 1s legally sufficient to support the findings of guilty and

the sentence., A sentence of dismissal of an officer is mendatory upe
on conviction of an offense under Article of War 95 and may properly
be imposed upon a conviction under Article of War 6.

Wmise Kvocats

Sick in Quarters Judge Alvocate

%ﬂm&%&-__mﬂy Avocate
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War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations, ‘2,3 SEP 1944 TO: Commanding
General, Buropean Theater of Operetions, APO 887, U, S. Armye

l, In the cass of First Lisutsnant EDWARD FELIX PILAT (0~1001877),
584th Army Postal Unit, Adjutant Genersal's Department, attention is in-
vited to the foregoing holding by the Board of Review that the record
of trial i1s legally sufficient to support the findings of guilty end
the sentence, which holding is hereby epproved. Under the provisions
of Article of War 504, you now have authority to order execution of the
sentences

2¢ VWhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office is CM ETO
. 3292, For convenience of reference, please plece that number in
brackets at the end of the order: (CM ETO 3292).

/ . 4%/(/%

MeNEIL,
Brigagier General, United States Army,
Assigtant Judge #ivocate Generals

(Sentence ordered executed. GCMO 88, ETO, 12 Oct 1944)
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‘Branch Office of The Judge Advocate General

with the (171)
European Theater of Operations
220 871
BOARD OF REVIEW NO. 2
CM ETO 3300 1 SEP 1944

UNITED STATES IX TACTICAL ATR COMMAND

Trial by GCM, convened at Headquarters,
IX Tactical Air Command, APQ 595, 17
July 19L44. Sentences Dishonorable
discharge, total forfeitures, and con-
finement at hard labor for 50 years.
Eastern Branch, United States Dis-
ciplinary Barracks, Greenhaven, New
York.

Ve

Private CECIL H. SNYDER
(35404299), 64th Airdrome
Squadron.

HOILDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

l. The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2¢ Accused was tried upon the following Charge and specifications:
CHARGE:s Violation of the 64th Article of War.

Specification 1t In that Private Cecil H. Snyder,
6hth Airdrome Squadron, IX Tactical Air Com-
mand, did at Site # A-7, Fontenay-Sur-lMer,
France, on or about 28 June 194l strike Captain
Tobe S. Eberley, his superior officer who was
then in the execution of his office, on the head
‘with his fist,

Specification 2:¢ In that ®* * * 3id at Site # A-7,
Fontenay-Sur-Mer, France, on or about 28 June
194} 1ift up a weapon, to wit a rifle, against
Captain Tobe S, Eberley, his superior officer
who was then in the execution of his office.

w ]l -
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Spetification 33 In that * #* % having received a law-
ful command from Captain Tobe S. Eberley, his
superior officer, to go to his tent, did at Site
# A-7, Pontenay-Sur-Mer, France, on or about 28
June 1944, willfully disobey the same.

He pleaded not guilty to and was found guilty of the Charge and specif-
ications. Evidence was introduced of two previous convictions by special
court, one for striking a noncommissioned officer on his face with his
fist, and failing to obey a lawful order given by a first lieutenant,

in violation of Articles of War 65 and 96, and one for stealing a
bicycle, in violation of Article of War 93. Be was sentenced to be dis-
honorably discharged the service, to forfeit all pay and allowances due
or to become due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for 50 years. The reviewing authority
approved the sentence, designated the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place of confinement,
and forwarded the record of trial for action pursuant to the provisions
of Article of War 50}.

3. The evidence for the prosecution shows that, while it was still
daylight, at about 10:30 pe.m. 28 June 194}, Captain Tobe S. Eberley,
Squedron Surgeon, 64th Airdrome Squadron, returned to his squadron's
bivouac area, in a jeep with three enlisted men (R7). Before any of
them alighted, and while Captain Eberley was examining a weapon, ac-
cused walked up to the jeep and “offered some kind of greeting" (rR7-8).

Ceptain Fberley was preoccupied and "didn't particulerly” respond. Then,
according to the Captain's testimony, accused inquired "if I were go-

ing to be a men or a prick es I had always been., ® * * Then he raised
his rifle in his hands and pointed it at me, I got out of the jeep and
asked him if he realized what he was doing. He said he didn't give a
demn what he was doing" (R8).

*T told him definitely to put the gun down. At this
juncture he said he wasn't going to take any orders
from any officers and was particularly going to
shoot Captain Duvall, Sgt. Pocernich and myself
[Ell members of accused's organizatio§7 * % % AL
that time I noticed him flip the safety off the gun
with his right thumb. ®* * * It was pointed directly
at me /for three or four minutes/. I to0ld him several
times to put the gun down which he did not do immediate-
ly. All the time during this time he was cursing the
officers of the organization and the mess sergeant who
was his immediete superior non-commissioned officereees
that he was overworked and that he was so overdone
and that he wasn't going to do anymore work."

- 2 -
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When he finally laid the gun on the ground and aporoached Captain

Eberley, the latter "told him at this juncture to zo to bed and I
would see him in the morningz",

"I started toward ryy tent and he followed me. e
started swinginz his fists wildly and struck me
several times. I told him definitely I wasn't
going to hit him and told him to go to bed again.
Private DiBattista walked up to the rifle and was
workinz the bolt with his feet and kicking the
cartridges out. Private Snyder saw this and turned
and rushed toward Private Dibattista and picked up
the rifle again and told him he would kill him too"
(R9).

# * ®

"At that juncture I walked up because Pvt DiBattista
was unslinging his rifle and I told him to back awvay
that I thousht I could handle the situation. Private
Snyder worked the bolt rather fumblingly several times
and I didn't know whether there was a shell in the
chamber or not as he had the face of the gun in this
vosition. I couldn't see whether he had a shell in
the chamber or nots I told him at that juncture again
to put the gun dovn. He dropped the gun and started
after me again, swinging his fists and this time hit-
ting me in the head and knocking my headgear to the
ground. * * * (R9-10)

"I saw no signs of acute alcoholism....just a swagger-
ing gait and slurring speech" (R10). :

According to the testimony of Captain Russell R. Duvall, however, ac-
cused was cobviously drinking fifteen or twenty minutes earlier, when
Captain Duvall summoned accused to reprimand him for firing a2 gun in
the vicinity of the supply tent. "I told him to put the sun away and
and go to his tent and sleep it off", Captain Duvall testified. On
cross-examination he elucidated, "I don't know whether he was drinking
heavily....but he vas drinking some, He vas cursing loudly." Captain
Duvall had krown accused for more than a year and normally he was
*definitely not" that loud (R12-13).

where to go to bed but "just told him to go to bed", other vwitnesses
testified that the Cazptain told accused to go to his tent, & alleged

(R24425).

Captain Eberley's testimony is uncontrzdicted znd is cor-

roborated, in all essertials, by the testimony of wvarious unimjeached

(173)

While Cantain ITberley testified that he did not tell asccused
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‘

eyewitnesses to one phase or another of the encounter between Captain
Eberley and accused, during the course of which all the offenses
' charged were committed (R11-27).

L. No evidence was presented on behalf of the defense and ac-
cused, after due explanation of his rights, elected to remain silent
(rR27-28).

5. Specifications 1, 2 and 3 of the Charge allege, respectively,
that accused (1) struck, (2) lifted up a weapon against and (3) will-
fully disobeyed his superior officer. Each offense was established by

clear and uncontradicted testimony. While each offense undoubtedly
constituted a phase of what was substantially one transaction, in-
volving a relatively orolonged outburst of violent insubordination on
the part of accused, sufficient doubt existed as to which phase pre-
gented the most serious aspect of accused's insubordination on the
occasion in question to warrant making the "one transaction" the basis
of the three specifications (MM, 1928, par.27, v.17). The evidence
supports the findings of guilty. As for the sentence, it is less than
the maximum authorized upon conviction of any one of the three .specif-
ications and the Cherge.

6. After Captain Eberley had testified to vrevious trouble with
accused (R10-11), the court improperly sustained the prosecution's ob-
jection to defense counsel's question propounded to Captain Eberley
for the purpose of ellcitinz from the witness a brief statement of
rthe oceccurrences which provoked this trouble".

"In the criminal action instituted on a charge of
assault and battery # % & It is proper, also, to

ask the proseecuting witness as to the motive for

the assault, and the defendant himself may testify
as to his own motiye. On questions of intent and
motive, courts admit evidence of former difficulties,
but the rule varies as to the circumstances of such
difficulties. Thus, in some jurisdictions, while
the fact of a former difficulty is relevant, the cir-
cumstances are excluded, but a larger number admit
the circumstances es well. On the defense, the ac-
cused may :ive evidence of declarations of ill-will
by the prosecutor before the assault, and of his
former difficulties with him" (%harton's Criminal
Evidence, sec.250, pp.295-296).

3360
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In view of the manifestations of rank and violent insubordination
involved in the offenses charzed in the instant case, in time of
war and in an active theater of operations, the Board of Review is
of the oninion that the record does not show that any substantial
right of accused was injuriously affected by the error noted.

6. The charge sheet shows that accused is 33 years and one
month of age, and that, with no prior service, he was inducted at
Columbus, Ohio, 18 May 1942, to serve for the duration of the war
end six months.,.

7. The court was legally constituted and hed jurisdiction of
the person and offenses. No errors injuriously affectinz the sub-
stantial rights of the accused were committed during the trial. The
Board of Review is of the ovinion that the record of trial is legally
sufficient to support the findings of zuilty and the sentence.

8; The designation of Eastern Branch, United States Disciplinary
Barracks, Greenhaven, llew York, as the olace of confinement, is author-
ized (AW 42; Cir.210, ¥D, 1} Sep 1942, sec.VI, as amended).

W"ﬂwp&'—: Judge Advocate
Sy - .
/ M /W Judge Advocate

.”1‘ Judee Advocate
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1st Ind.

War Department, Branch Office of The Iudge Advocate General, with
the European Theater of Operations. P 1944 TO: Com-
manding General, IX Tactical Air Command, APO 595, Ue Se Arnmye

l. In the case of Private CEZCIL F. SIYDER (35404299), b4th
Airdrome Squadron, attention is invited to the foregoing holding
by the Board of Review that' the record of trial is legally suf-
ficient to supoort the findings of guilty end the sentence, which
holding is hereby approved. Under the provisions of Article of
war 50}, you now have authority to order execution of the sentence.

2. The sentence, under the circumstances shown by the record
of trial, eppears excessive in comparison with sentences recently
approved in similar cases. Accused was drinking and his three of-
fenses constituted separate phases of what was subgtantially one
transaction.s This case will be re-examined in Washington, and the
sentenne, I believe, considerably reduced. In prder to comply with
instructions from the Commanding General, European Theater of Opera-
tions, with reference to uniformity of sentences, directing me to
take action to forestall criticism of this theater.for returning
priscners to the United States under sentences deemed there to re-
guire the exercise of immediate clemency action by the War Depart-
ment, I recormend that rou reccnsider the sentence with a view to
.reditcing the term of confinement. If this be done, the signed action
should be returned to this cffice to be filed with the record of trial.

2, Vhen copies of the published order are forwarded to this of-

- fice, they should be acccmpanied by the forezoing holding and this in-
dorsemsnt, The file number of the record in this office is CLI ZTO
3300. fFor convenience of reference please vlace that number in brackets
at the end of the order: (CLITETO 33 OO)

7 iy

. E. Co I%}EIL,
Brigadier General, United States Arry,
Assistant Judse Advocate General,

3300
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 870
BOARD OF REVIEW NO, 1
CH ETO 3301 24 AUG 1944
UNITED STATES; 1ST INFANTRY DIVISION.
Yo Trial by GCM, convened at Briequsville,
' Calvados, France, 17-18 July 1944.
First Lieutenant ELLSWORTH F, Sentences Dismissal, total forfei-
STOHLMANN (0=379484), 26th tures and confinement at hard labor
Infantry, for 30 years, Eastern Branch, United
) States Disciplinary Barracks, Green-
) haven, New York,

HOIDING by BOARD OF REVIEW NO, 1
RITER, SARGENT and STEVENS, Judge Advocates

1, The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater of Opera-
tions,

‘2. Accused was tried upon the following charges and specificationss

CHARGE I: Violation of the 75th Article of War,

Specification 1t In that First Lieutenant Ellsworth
F, Stohlmann, 26th Infentry, did, in the vicin-
ity of Le Repas, Calvados, France, on or about
7 July 1944, while before the enemy, by his
mnisconduct endanger the safety of his company
which it was his duty to defend, in that, he
left his company, which was in a defensive
position, and remained absent for several hours,

Specification 2¢t 1In the * * ¥, 3id, in the vicinity
of Le Repas, Calvados, Fra.nce, on or about 7
July 1944, while before the enemy, by his mis-
conduct endanger the safety of his company which
it was his duty to defend, in that he trans-
ported and brought a quantity of intoxicating
liguor into his Company arca and made said in-
toxicating liquor available to the enlisted men
under his command,

_1- 3301
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CHARGE II: Violation of the 85th Article of War,

Specification: In that # # #, wag, in the vicinity
of Le Repas, Calvados, France, on or about 7
July 1944, found drunk while on duty as &
company officer of Company B, 26th Infantry,

He plesaded not guilty to and, two-thirds of the members of the court present
when the vote was taken concwrring, was found guilty of the charges and
specifications, No evidence of previous convictions was introduced, Three-
fourths of the members of ths court present when the vole was taken concurr-
ing, he was originally sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to becoms dus and to be confined at
bhard labor, at such place aa the reviewing authority may direct, for 30 years.
On the day following trial, 18 July 1944, the court re-convened “on motion of
the President®, for the purppae of correcting its previoualy announced sen-
tence, The court revoked the former sentence and, three-fourtha of the
members of ths court present when the vote was taken concurring, septenced
accused to be dismissed the service, tc forfeit all pay and allowances due

or to become dus and to be confined at hard labor, at such place as the re-
viewing authority may direct, for 30 years. The reviewing authority, the
Commanding General, lst Infantry Division, approved the sentence and forward-
ed the record of trial for action under Article of War 48, The confirming
authority, the Commanding General, European Theater of Operations, confirmed
the sentence, d esignated the Fastern Branch, United States Disciplinary

* Barracks, Greenhaven, New York, as the place of confinement and withheld the
order direct exscution of the sentence pursuant to the provisions of Art-
icle of War .

3¢ The evidence for the prosecution is substantially as followss

" On 7 July 1944 the 4th (weapons) platoon, Company B, 26th Infantry,
lst Infantry Division, was stationed near Le Repas, France, The platoon,
which moved into its position the previous evening, was composed of 36 men
divided into a mortar section and a light machine gun section, Accused,
who had been a member of Company B for approximately two weeks prior to 7
July, formerly coumanded the platoon but was relieved of command on 7 July
by Firat Lieutenant Herbert H. Zollweg (errcneously named Zollman, (R5)).
Zollweg was directly responsible for the ®supporting weapons" of Company B,
and accused was second in command of the platoon (R5-6,10-11,17,22), The
company was in a defensive position and in direct contact with enemy troops
who, at the nearest point, were 75~100 yards away., The men were subjected
to enemy artillery, mortar and machins gun fire, and "anyone that was foolish
enough to move would get shot at®", The platoon "occupied an area about 100
yards wide for the mortars", which were set back about 900 yards from the
enemy. The machine guns ®were about 600 yards and our observation post was
200 yards away' (R6,19), The company sector ran in a south-north direction
and the observation post to which reference was made in the evidence, was on
the right side of this sector, Lieutenant Zollweg when questionsd testi-
fied that in his opinion the limitations of the observation post area were
about "500 yards outside the company boundary", Captain Charles W. Setom,
Company B, 26th Infantry testified that in his opinion the limitations of
ths observation post area were

-2 - 4 t‘)
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"Not more than 200 yards to the left and
not more than 300 yards to the right as
we faced the enemy® (R8,18-19).

Lieutenant Zollweg first saw accused on the morning of 7 July
(about 10:00 s.m.) when the latter returned from the observation post
wherse he "had gone to zero in the mortars", He told Zollweg that the
telephone was not operating, Zollweg later went to the observation post
"to zero in the mortars" and met accused coming down the trail with a
rumner, Private First Class Irving R. Levitt, Company B, 26th Infantry,
Accused said he was going to lock for a new observation post (R7), He was
on duty during the day and had no permisasion to be off duty except to look
for the new post, After he departed, he did not at any time report to
Z0llweg the location or establishment of a new observation post (R10).
Zollweg made no effort to stop accused and felt that if the latter desired
to look for a new observation post *1t was all right" (R9). About 1:30
pe. the platoon sergeant reported to Zollweg that accused and the runner
'wore(no;; in the chow line at 12:30" and that they had not returned to the
area (R8),

After meating Zollweg about 10:00 a,m., accused and Leviti left
to seek the new post, After proceeding a certain distance accused said
that there was a village 1000 yards to their left, The two men entered
the shell-torn village (Livry), and inspected several buildings, They
remained in the town three or four hours during which time no effort waa
made to find an observation post. Accused remarked that he was looking
for something to drink and a search for liquor was conducted. In one of
the builldings they found a barrel containing an intoxicating liguor.
lovitt testified that

"It was much stronger than any whiskey that

I ever tasted, * % # T believe it was cognac
or Calvados, I think that is what the French
call it",

They found a clay jug of about a three-gallon capacity and filled it. No
liquor was consumed on the spot = ¥Not more than to taste it and to find
out what it was.® Accused started to carry the jug on his shoulder, but
they later "put a stick through it" and carried it between them, They
returned to the company area and the jug was placed in the weapons platoon
area, near the aerea of the mortar section. levitt testified that in his
opinion accused was not drunk when they returned, and witness "ecouldn't
say that he was drunk" when he next saw him in the area about 8:00 p.m.
levitt believed the town was outside the lst Division area because he saw
in ita vicinity some members of the 5th Armored Division, end there were
no armored units in his area (R12-16),

About 3300 p.r. Captain Seton called the weepons platoon, asked
if accused had returned, a»? upon being informed that he "had Just shom
up", Seton directed tke crerator to have accused report to him at the
command post. Accused, in reply to Seton's inquiry, said that he had been

-3 3301
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"off to the left of the company sector”" and pointed on & map to a towmn
which was "definitely to the left front of our position and which the en-
ermy held®, Seton told him "to look again"™ and accused pointed to the
town of Livry. Upon further questioning, Seton discovered that sccused
had passed through the 2nd Armored Division area and that the town "hed
been gone through by American troops®., ILivry was not in the lst Infentry
Division sector and was sbout one and three-quarters miles from accused's
organization, The nearest American troops were one and one~half miles
from the town, Seton testified that he smelled intoxieating liquor on
accused's breath and that his actions indicated that he was under the in-
fluence of liquor because

"When he pointed out the town he had been
to on the map, he seemed very clumsy and
didn't seem to know",

Seton took no action and sent accused back to his position, His condition
va§ such that Seton would not have given him a tactical order (R17-18,23-
24).

About’' 4:00 p.m., accused and lLevitt were seen bringing the jug into
the platoon erea (R30,37-38). When the jug was put on the ground several
men were standing around, Accused said that the jug contained cognac,
asked the men if they wanted a drink and told them to take what they wanted
(R31,23). "Quite a few" of the men accepted the offer and the job remain-
ed in the area two or three hours (R31-32,38), A number of bottles were
around the jug (R34-35). One witness testified that the liquor

"tasted like cognac or applejack . « o
strong applejack" (R31).

"At first it was straight and then it was
too strong and we started to mix 1t" (R33).

Another testified that the liquor was "very strong" (R35), and a third
testified that it was stronger than whiskey (R37). Accused was pouring
the liquor and offering drinks to the men (R32), and was seen to take some
drinks himself (R31-32,35,37-38). Three soldiers became intoxicated. The
condition of a Corporal Carr was "Very =ad" and such that one witness
doubted that Carr was sgble 1&0 perform his duties, Carr poured some liquor
into a bottle and wanP&I¥E8%rink with him in Carr's dug-out. The corporal
could not walk straight, "We wouldn't let him go to chow that night be-
cause the company commander might have seen him", A Private Bear "went out
like a light., They put him in his hole®, A Private Plucow also became
intoxicated (332,35—36,38). About 6:30 p.m., accused was staggering and he
spoke with "quite a drawl® (R32-33), Asked if he would have obeyed any
tactical orders which may have been given by accused, one witness testified

"If it meant my having to take & risk on my
life, I wouldn't, I would have checked
further, * # * I doubt if his mind would
have been very clear" (R33).

4. 3301
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When accused was called away the jug was taken to his quarters (R33),

About 7:00 p.m, he approached Lieutenant Zollweg who waa working
on his fox hols, said that there was mail to censor and asked who was to
do it., Zollweg ordered accused to censor the mail but he refused to do
so and saild that he would censor half of it, "“This led to an argument
about who would censor it" and Zollweg finally told him to forget it and
to see him the next day (R7). Accused took half of the mail, threw the
rest on the ground and walked away unsteadily (R29), His breath smelled
of liquor and he talked louder than usual (R7,11,29). He was normally
quiet and co-operative and Zollweg testified that in his opinion accused
hed been drinking and was under the influence of liguor becsuse he waas so
argumentative (R7-8,10), Zollweg further testified that accused

*knew what he was doing and he certainly

knew what he was saying, To me he appear-
ed as though he had been having a few drinks,
It was not to the degree that he was per=-
fectly out" (R11).

Asked whether accused could have followed out any order given him, Zollweg
testifled: ‘
"That depends on the nature of the order.
Q. What do you mean by that,
A, Considering the position we were in, I
would not have given him any order. I
don't believe he could have carried them
out the way I wanted them ¢ arried out.
Qe If a fire mission had come in, would you
have turned it over to him?
4, No, Siro“ (Rll).

Zollweg did, however, order him to censor the mail (R10),

Accused then approached Captain Seton and First Lieutenant Edgar
Simon, both of Company B, and told Seton of his argument with Zollweg about
the censorship of the mail, Seton replied that accused was to obey orders
given him by Zollweg and ordered him to censor the mail, Accused's breath
smelled of liquor, His face was flushed, his eyes were bloodshot and he
seemed to be in an argumentative mood., His speech was thick,

"He spcke in a slow, stumbling speech in
a way of a man who had to think of every
word he was going to say”,

Simon told him to send him "the disputed part" of the mail and said that he
(Simon) would censor it, Accused replied that he was not a rumner and
said "I won't discuss it with you, You think I am drunk, don't you".
Simon replied "No, I don't think you are drunk, * % * I cen smell your
treath and you are not being rational"®, Seton then told accused he would
see him in the morning (R19-21,23,25-28). :
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Seton testified that in his opinion accused was drunk, and that
in order to censor mail accused should be in full possession of his fac-
ultles, Although he ordered accused to censor the mail, Seton differ-
entiated "at that time" between an administrative and a tactical order,

He believed accused was able to censor mail because "he had censored half
of the mail at the time that he wanted to straighten it out" (R20-21,23).
However, Seton did not believe accused was capable of performing his duties
in the weapons platoon,

"he wouldn't be able to give any comprehens-
ive orders in case of a fire order. He would
not be able to give any orders to get the
ammunition that we require up to the mortars.
The fact that he had been drinking was lead-
%ng gxim to be belligerent rather than normal® .

R20),

Simon testified he would not say accused was drunk but that he was
under the influence of liquor. He was not capable of performing his duties
in the weapons platoon, _

"Any of his men would know that he had been
drinking, The men must trust their officers
and I belleve that they would not like to
take orders from an officer whom they could
not trust completely®.

Agked if accused was capable of performing a fire mission or of taking care
of any tactical situation which might have 'arisen, Simon testified that he
did not think accused could do it as cepably "as he could if he had been
?obez)"' (RR6). He believed accused capable, however, of censoring the mail
R27).

Accused was on duty during the entire period concerned, had no
permission to be off duty, and was not authorized to leave the orgenization
gection or go to Livry., He had not been relieved of any of his duties
(R8-10,20-21,23), No members of the company had ever been to Livry be-
fore, but no orders were issusd restricting the men to the company area,
Seton did not authorize him to introduce liquor into the organization, al-
?hough :)10 order was issued forbidding the bringing of liquer into the area
R22,24).

4e For the defense, Staff Sergeant Jemes Cunningham, Company B, 26th
Infantry, who lived in the same dug-cut with accused, testified that he
observed him in the area when men were drunk, He saw him two or three
times between 2-5:00 p,m. and last saw him about 9:30 p.m. He appeared
to have "had a little to drirk btut I couldn't be sure", Cunningham
"wouldn't say he was drunk" (R39-40),

Accused, after being werned of his rights, testified that he was
not satisfied with the location of the observation post and reported his
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reasons to the platoon leader (Lieutenant Zollweg). Accused asked Levitt
to accompany him on the search for the new post, later met Zollweg and in-
formed him where he was going. Zollweg replied "All right®, and suggest-
ed that they might be forced to establish the post "in a draw" (R41-42).
Accused and Levitt departed, inspected two houses on the rcad tut as they
were unsulitable for use as an obssrvation post, they went on and inspected
the whole area, He finally concluded that the beat observation post was
in the area where the organization was situated. He saw a town about
1000 yards to the left and suggested to Levitt that they "take a lock at
it¥, Upon inquiry, troops of the 2nd Armored Division assured accused the
town was in friendly hands, They arrived there about 113100 a,m; invest-
igated several buildings and did not return for the noon meal to the organ-
1zation area which was not more than 1500 yards away (R42-43). He knew
his organization was not engaged in action with the enemy., There was
intermittent shelling only, and if the mortars began to fire he could hear
them and would be able to run back to the area in a few mirmtes, When
investigating the cafes in the town they found some bottles containing soda
water and took six of them., They also found in a building a barrel con-
taining liquor, and he "merely tasted it" with his tongue. They filled
the jug and carried it back to a spot near his dug-out in the area where

" they arrived about 3:00 p.m. (R43-44). A few men were present and accu-
sed said "let's have a drink®, He filled his canteen cup with soda water
about half to three-quarters full and "We all drank from the same cup®,.

He then told those who wanted a drink to get their cups. He watched them
pouring the liquor and when he thought they had sufficient he said "Hold
it", He let them mix it with the soda water but

"with all those men, the six bottles wouldn't
last very long so we started to mix the drink
with the lemon juice powder that we got in
our K rations, * # ¥* no man took any liquor
from that jug without knowing it while I
was in that area." (R44).

Captain Seton then summoned him to the command post and asked him where he
had been, When accused pointed to a towmn on the map, Seton said it was
the wrong town, When accused looked again at the mep, he realized he was
mistaken and then pointed to the town of Livry, He was told that the next
time he "went for a walk" he should let them know about it so that they
would not worry about his falling into the hands of the enemy, He returned
to the platoon area and during the afternoon moved the Jug to a place right
outside the door of his dug-out, placed a cover over it and went to dimner
*No man had access to that jug without my knowing it." (R44-46).

After dinner he returned to his dug-out and found the jug had
disappeared. A sergeant told him he had put it away (R47). Accused then
conferred with Zollweg who told him to censor all the mail. He replied
that he would censor half of it, that they were both of the same rank and
should be co-operative, He censored half the mail, and asked Zollweg
about the rest of it, He replied that he did not care what happened to
it, When accused reminded him that it was his (Zollweg's) platoon and
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that he would have to take care of it, Zollweg said "Aw get the -~ out of
here," Accused remarked that if they could not straighten out the matter
between themselves he would see Seton, whereupon Zollweg told him to get
out and see him tomorrow, Accused then saw Captain Seton and Lieutenant
Simon, and told Seton about the mail situation, Seton told accused that

. Zollweg was made platoon leader the day before, that accused was assigned
to the platoon and could gain something by working with Zollweg who "had
seen & lot of action", Seton further stated that he "considered it was a
direct order to censor the mail", Accused replied that he respected
Zollweg's service and that he also "had a good deal of service myself®,
¥hen Simon told accused to bring the other half of the mail to him and thht
he would censor it, accused replied that he was not a runner and that a
runner should be sent for the mail, Simon asserted "This is a fine way to
be coming into an outfit® and accused replied "This is a fine way to be re-
ceived", Seton then told accused he would see him in the morning (R45).
He was sent to the battalion that evening, taken to the regiment the next
morning and placed under arrest (R46)., He did not notice the three men
who became intoxicated (Carr, Bear and Plucow), He was with the jug all
afternoon except when he was at the command post and at ®chow®, The men
were not drinking the liquor "straight" and he did not believe it possible
for the men to get drunk on "that little which they had" (R49).

Accused further testified that he joined Company B on 'l June and
was placed in command of the weapons platoon, He was relleved of command
at noon on 6 July, "At that time they were rotating platoon leaders,”
However, the company commander did not inform accused that he was relleved.
of command., At 8:00 p.m, (6 July) they moved forward into the area and
began to relieve Company K, Accused did not know that he had been re-
lieved of command of the platoon by Zollweg until they arrived in the new
area and he was informed of this fact by the platoon sergeant (R48-49).

5« It was alleged that accused was found drunk while on duty as a
company officer of Company B, 26th Infantry, in violation of Article of War
85 (Charge II and Specification),  Winthrop, in his discussion of Article
of War 38, the fdrerunner of the present Article of War 85, states:

"there are yot some instances recognized by
the authorities, where officers ¥ * * by
reason of the peculiar nature of their
@ # % duty, are considered to be continu-
ously, * * ¥ on duty ¥ * %, Again, in time
of war, and especlally in the field before
the enemy, the status of being op duty, in
the senss of this Article, may be uninter-
rupted for very considerable periods, %* * ¥
tan officer, when his regiment is in front
of the enemy, is at all times gn duty't
(Winthrop's Military Law & Precedents =
Reprint, 1920, par.948, pp.613-614)
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"drunkenness upon any occasion of duty
properly devolved upon an officer % % #
by reason of his office, command, rank

or general military ob tion"

is a violation of this Article of War (Ibid., par.947, p.613) (Last under-
scoring supplied).

"any intoxication which is sufficient
sensibly to impair the rational and full
exercise of the mental and physical fac-
ulties is drunkenness within the meaning
of the article (AW 85)" (MCM, 1928, par,
145, p.160) .

Accused was second in command of a weapons platoon, a component of
Company B, The company was in a defensive position and in direct contact
with enemy troops who at the nearest point were only 75-100 yards away. The
organization was subjected to enemy artillery, mortar and machine gun fire
and "anyone that was foolish enough to move would get shot at,® The testi-
mony that accused was on duty at all times during the period concerned is
clearly supported by evidence of the tactical situation, About 3:00 p.m.
when accused appeared before Captain Seton, his hreath smelled of liquor,
and when he pointed on the map to the town which he had supposedly visited,
he selected a position which was in the hands of the enemy, He "seemed
very clumsy and didn't seem to know', At that time his condition was such
that Seton would not have entrusted him with a tactical order, About 6:30
pPems accused was staggering and spoke with "quits a drawl,” One soldier
testified that if accused had given him a tactical order which involved
risking the witness' life, he would have checked the order. About 7:00
pels accused was very argumentative when he talked with Zollweg about
cengorship of the mail, Zollweg testified that although accused knew what
he was doing and saying, he appeared to have had "a few drinks.® The
platoon leader was of the opinion that accused was under the influence of
liquor and he would not have entrusted him with a "fire mission", Accused
threw part of the mail on the ground and walked away unsteadily, When he
appeared before Seton and Simon, his breath smelled of liquor, his face was
flushed, and his eysa were bloodshot, He spoke slowly, thickly and "in a
way of a man who had to think of every word he was going to say,* He was
again decidedly argumentative, Seton was of the opinion accused was
drunk, and would not have entrusted him with any tactical order, Simon
considered that accused was under the influence of liquor and that he was
not capable of performing his duties, The 1ssus of drunkenness was one of
fact for the sole determination of the court and the Board of Review is of
the opinion that the findings of gullty are supported by competent, sub-
stantial evidence (CM ETO 970, McCariney; CH ETO 1065, Stratton; CM ETO

6. In Specifications 1 and 2 of Charge I (vlolation of AW 75) it is
alleged that accused did,-while before the ener his conduct e
er the safety of his company which it was his duty to defend
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®in that, he left his company, which was in
a defensive position, and remained absent
for several hours." (Specification 1).

"in that he transported and brought a quan-

tity of intoxicating liquor into his Company

area and made said intoxicating liquor

available to the enlisted men under his

command.” (Specification 2), o

In paragraph 141a, Manual for Courts-Martial, 1928, page 156, it is stated
that:
"Whether a person 18 'before the enemy' is
not a question of definite distance, but is
one of tactical relation",

It was clearly established by the evidence that the tactical situation was
such that accused was before the enemy within the meaning of Article cf War

- 75 and further comment on this point is deemed unnecessary, The phrase
"which it was his duty to defend" may be treated as surplusage inasmich as

the remaining allegations in the specifications state facts clearly suffi-
clent to constitute an offense under the clause of the Article which de-
clares that "any officer or soldier who, before the enemy, risbehaves him-
self" 1s guilty of an offense (CM ETO 1249, Marchetti; CM E. ) 1109, Armsirong).

"g, MISEEHAVIOR BEFORE THE ENEMY #* * %
Misbehavior i1s not confined to acts of
cowardice, It i3 a genersal term, and as
here used it renders culpable under the
article apy conduct by an officer or sol-
dier not conformable to the standard of
behavior before the epemy set by the his-
tory of our arms, Running away is but a
particular form of misbehavior specifically
made punishable by this article;” (MCM,
1928, par.lila, p.156) (Underscoring
supplied),

¥cowardice 18 simply one form of the offence,
which, ¥ * * may also be ¥ * # the result
of negligence or inefficiency. An officer
or_soldier who culpsbly fails to do his

whole duty before the enemy will be equally
chargeable with the offence as 1f he had

deliberately proved recreant" (Winthrop's
Military Law & Precedents - Reprint, 1920,
par.963, p.623) (Underscoring supplied),

"Misbshavior before the enemy may be exhibit-
ed 1n the form of cowardice, or it may con-
sist of a willful violation of orders, gross
negligence or inefficiency" (Dig.Op.JAG,1912,
XLII 4, p.128) (Underscoring supplied). P
3304
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The evidence shows that accused kmowingly brought back into the
platoon area liquor which he knew to be highly intoxicating, and that he
offered drinks to soldiers of his command, "Quite a few" soldiers accept-
ed his offer, The jug remained in the area for two or three houts and
accused asaisted in pouring the drinks, He drank with the soldiers; accu-
sed, a noncommissionsd officer, and two other soldiers became seriously
intoxicated, It may te inferred from the evidence that several more sol-
diers fell the effects of the liquor., This action by accused, considering
the tactical situation and the proximity of the enemy, could easily have
resulted in consequences of disasirous proportions not only to members of
accused's platoon but also to others, The evidence showed that the whole
company was in direct contact with the enemy, in a defensive position, and
subjected to enemy fire, Zollweg was responsible for the "supporting
weapons" of the company, An enemy attack would call for a maximm of co-
ordinated, disciplined effort by accused's organization, and if directed
against the company at a time when members of the weapons platoon were in-
capacitated by liquor, might well have resulted in not only a tactical loss
but also in a serious loss of lifs, The same results were possible had a
sudden attack on the enemy by accused's company become necessary, That
accuded endangered the safety of his company is obvious, The Board of
Review 1s of the opinion that in view of the foregoing authorities the evi-
dence 1s legally sufficient to sustain the findings of guilty of Specifica-
tion 2S Charge I, (CM ETO 3081, Smith; CM ETO 1109, Armstrong; CM NATO 240,
Stolak).

It 18 alleged in substance in Specification 1 that accused by his
misconduct endangered the safety of his company in that he left the com-
pany, which was in a defensive position, and remained absent for several
hours, The evidence showsd that accused and his runner, Levitt, were ab-
sent for about four or five hours on an unauthorized visit to Livry. The
question presented for consideration is whether accused was guilty of such
"misconduct" as to constitute a violation of Article of War 75, As has
been stated by the foregoing authorities, the term "misbehavior" is not
confined to acts of cowardice but is a ggn__zg._m It makes culpable
auy conduct by an officer or soldier poi conforma
behavior before the ensymy "set by the history of our a.ms". The conduct
denounced by the Article may take the form of grosgs negligence or ineffi-
¢lency, or consist of a culpable failure by the officer or soldier to do

his whole duty while before the enenmy,

The misbehavior of accused was plainly of such a character, In
the event of an enemy attack or an attack by our forces, Zollweg, who was
directly responsible for the supporting weapons of the company which was
in a defensive position, would necessarily be largely dependant upon accu-
sed, his second in command., In the face of a tactical situation which was
decidedly crucial, accused took a runner away from his dutles, left his
division sector, went to a tomm which was almost two miles away and in a
sector occupied by another division, and consumed several hours on a ven-
ture of his own looking for something to drink, He was supposed to be
looking for a new observation post, Had the enemy attacked, Zollweg
would have been deprived entirely of the services of accused and the rumner
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Levitt, and it is not difficult to envision the resultant effect of their
absence upon the safety of the entire company, The conduct of accused

reflected a shocking disregard of his responsibilities as an officer and

was clearly of the character stigmatized by the Article and the foregoing
authorities, The Board of Review is of the opinion that the evidence is

éegally sufficient to support the findings of guilty of Specification 1,
harge I,

7. The charge sheet shows that accused 1s 26 years and six months of
age, that he was commissioned a second lieutenant, Infantry Reserve, 5 Junse
1939, and that he was called to active duty 1 March 1940,

8. The court was legally constituted and had jurisdiction of the per-
son and offenses, No errors injuriously affecting the substantial rights
of accused were committed during the trial. The Board of Review is of the
opinion that the record of trial is legally sufficient to support the find-
ings of guilty and the sentence, -

9+ The penalty for violation by an officer of Article of War 75 ia
death or such other punishment as a courte-martial may direct, A sentence
of dismissal is mandatory upon the conviction of an officer of being found
drunk on duty in time of war, and he shall suffer such other punishment as
a court-martial may direct (AW 85), The designation of the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as the place of
confinement, is authorized (AW 42; Cir, 210, WD, 14 Sep 1943, sec.VI, as

amended),
'
Aéé;;z:;éi/4é§;~ Judge Advocate
( v guage Advocate
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1st Ind,

War Department, Branch Office of The Judge Advocate General with tas

European Theater of Operations. 2 4 AUG1944 T0: Commanding
General, Buropean Theater of Operations, APO 887, U.S. Army.

1. In the case of First Lieutenant ELLSWORTH F. STOHLMANN (0-379484),
26th Infantry, attention is invited to the foregoing holding by the Board
of Review that the record of trisl ic legally sufficient to support the
findings of guilty and the sentence, which holding is hereby spproved.

Under the provisions of Article of War 50%, you now have authority to order
execution of the sentence,

2, FThen copies of the published order sre forwerded to this office,
they should be accompanied by the foregoing holding end this indorsement,
The file number of the record in this office is CM ETO 3301, For convenienc®
of reference please place that mumber in brackets at the end of the order:
(CM ETO 3301},

]
Brigadier General, United States Army,
Assistant Judge Advocate General.

(Sentence ordered executed. GCMO 73, ETO, 23 Sep 1944)






‘CONFIDENTIAL

(191)

Branch Office of The Judge Advocate General
with the
Buropean Theater of Operations
APO 871

BOARD OF REVIEW NO. 2 25 AUG 1944
CM ETO 3302

UNITED STATES 4th INFANTRY DIVISION,
Ve
| Trial by GCM, convened at Blosville,

France, 18 July 1944, Sentence:
To be dismissed the service,

Second Lieutenant RALPH E,
PYLE, Jr. (0-1325319), Com-

)
)
)
)
g
pany *IF, 22nd Infantrye )

HCLDING by BOARD OF REVIEW NQ. 2
VAT BENSCHOTE, HILL end SLEEPER, Judge Advocates

1., The record of trial in the case of the officer named above has
bqen exaumined by the Board of Review and the Board submits this, its
holdi ngy to the Assistant Judge Advocate General incharge of the Branch
Office of The Judge Advocate General with the “uropean Theater of Opera-
tionse

2s Accused was tried upon the fcllowing Clerge and Specificationt
CHARGE: Violation of the 85th Article of War,

Specifications In that 2d Lieutenant Ralph E.
Pyle, Jre, 224 Infantry, was, near Hau Gellis,
France, on or about 20 June 19, fournd drunk
while on duty as commander of a rifle platoone

He pleaded not gullty to and was found guilty of the Charge and Specifi-
cation, No evidence € previous convictions was introduced, He was
sentenced to be dismissed the services The reviewing authority, the
Commanding General, 4th Infantry Division, approved the sentence with
the recommendation that its execution be suspended during the ple asure
of the Presidents The confirming authority, the Commanding General,
Zuropean Theater of Operations, confirmed the sentence but withheld the
order directing the execution thereof pursuant to the provisions of
Article of War S0%.

3e The evidence for the prosecution shows that on 20 June. 194},
accused was a platoon leader, Company "I", 3rd Battalion, 22nd Infentry.
Following an apparent withdrawal of ths enemy, the third battelion mede
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an approach maerch in the vicinity of Hau Gellis, France. Major (then
Captain) Glenn W. Walker, of accused's orgamization, directed accused
to take his platoon and search ahouse, known to be occupied by enemy
soldierss MAccused appeared sober at the time and his physical condi-
tion perfectly normel (R6-7; Exe.d)s Be conducted his platoon as
directed in & seerch of the house which resulted in the capture of four
Germans, The platoon sergeant then formed the platoon on the road,
putting the prisoners *up aheed®, and, late in the afternoon, started
back "to the point where Ceptain Welker issued the arders about a mile
up the road®s The sergeant marched at the hesad of the_platoon. and,
he testified, "That was the last time I asw him /accused/that day.”
(R4; Ex.A)e Between 8 and 8:30 peme, 1St Lieutenant John R. Mullens,
Jre, Commmnicqtions Officer of the third battalion, discovered accused
in a drunken condition near the battalion ccmmand post (R5-6). Ma jor
George M. Goforth saw him an hour or two later lying behind a hedge in
the same vicinity, as did Major (then Captain) Walkere At that time,
according to Major Goforth's testimony, corroborated by Major Walker's:

*T went over to the accused with Capt. Walker
and one other of ficere Capte. Walker and I
helped him to his feet shook him guite rough-
1y in an effort to bring him around so that
we could talk to him, but we were unseble to
get any answers from hime At that time he
staggered and could not stand up. His eyes
were bleary and he could not talk coherently
and the odor of alcohol was very evident.!

Accused's condition was such as to preclude performance of duty. His
argmization was then in contact with the enemy (R7-8; ExeB).

Le The only evidence for the defense was the testimony of accused,
His rights were expleined to him; he elscted to take the stand under
oath; then testified, in substance, as follows:

He served three and a half years as an enlisted man, during
which time he faced neither court-martial nor company punishient.
After a year in the Aleutians, he was "sent back to go to 0C3*. e
joined the 4th Division in Zagland 18 May 1944, was assigned to Company
I "with the over-strength" and reported to his regiment on D-Day plus
threes For nine years in civilian life he was & bank-teller. Accord~
ing to his testimony with reference to the of fense alleged,

*We were told by Captain Walker that in a Chateau
down to the right there were fifteen Germans,
We were told to go down and get those Germans
and bring them backe There were two French-
men with us as guides to show us where the
‘Cermans weree When we got down there all we
could flush out were four Germsns, and I start-
ed the platoon out with the four Germans.*
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He 12ft the rear of his platoon's extended colum tc investiiate a pur-
ported MAmericca scldier, repartad by his French guides o be wounded

and in the vicinitye. e was conducted to the bedside of a man garbed
in civilian clcthes who "didn't spealr American ncr have log tags or
anythin ", whereupon he proceeded 1o a road intercection where Le ex-
pected to rejoin Lis platoone It was not there and he inquired in wvain
of the civilians and soldiers who were there as to its whereaboutss

The civilians were celebrating with cognac, to which accused had never
vefore been "s3ub cted”, despiie which he toox six or eight driaks,

with no intention of getting drunke He then hailed a jeep and procced-
ed to battalion headguarters. "I don't know whether it was my physical
condition or the Cognac®, he testified, f"but it just hit me like that

* % % T remerher speaking to soze officers end their telling me I was
under arrest and * * * o stay richt where I was" (RS-10).

5¢ The specification alleges that accused was found drunk while
on duty as platoon comender, in violation of Acticle of Jar 85, which
rrovides that,

"Ly officer vho is found drunk on duty shall,
if the a fense be comuitted in tiwe of war,
be dismissed from the service and suffer such
other pwnishment as e couwrt-marticl may
dircet * * *,°

"In time of wer and in a regiom of. active
hostilities the circumnstances are often such
that all nexbers of & command may preperly
be considered as being o ntinuously oan duty
within the meening of this article.® (KM,
1928, par.lh5, pelé0).

Accordin. to accused's om testimony, his mission, on the afternoon in
guestion, was not only to "get those Germans" but also t¢ "brin, them
back", Be kod not brought them beck when he iubibed toc freely of the
(10 him) novel intoxicant proffered by the civilian cele brants, Fis
orpanization was in contact with the eneryy when hz was found drunke

The eircumstances disclosed by the record were such thzt ell meabers

of the cormgnd rmust be considersd as being continuously on duty within
the caning of the Article; ead the evidence is amply swificient to sus-
tain the findings of guiltye.

6o The charge sheet shows that accused is 51 years of age end
thet he served as an enlisted man with the 53rd Infantry Regiment, from
29 January 1941 to 26 Sevtexber 1643, zndas an officer with the 406th
Infantry Regiment and the 22nd Infantry Reyiment from 27 Septesber 1943
tol July 1944

o]
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7+ The court was legelly constituted and had jurisdiction of the
person and offense., No errors injuriously affectin; the substantial
rights of accused were committed during the triale The Boerd of Re-
view is of the opinion that the recoxrd of trial is legally sufficient
to support the findings of guilty and the sentence as confirmed, Dis-
missal is mandatory upon comviction of an of ficer of a violation of
Article of Wer 85 in time cf war.

PR
) A Judge Advocate
é QZ ZM Judge Avocate

’
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Branch Office of The Judge Advocate General
- with the
Buropean Theater of Operations
APO 871

[

BOARD QOF REVIEW NO, 1

e ETO 3303 26 AUG 1944
UNITED STATES V CORPS,

Trial by GCM, convened at Headquarters
Second Lisutenant MEREDITH V Corps, Rear Bchelon Command Post, 1%
¥, CROUCHER (0-1109218), 112th miles southwest of Trevieres, Calvadcs,
Engineer (Combat) Battalionm, France 13,16 July 1944, Sentence:
Corps of Engimeers. ‘Dismissal,

HOLDING by BOARD OF REVIEW MO, 1
RITER, SARGENT and STEVENS, Judge Advocates

1, The record of trial in the case of the officer named above has
been examined by the Board of Review, and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater of Opers-
tions,

2, The accused was tried upon the following charges and specifica-
tions: ‘

CHARGE I: Violation of the 95th Articls of War,

Specification 13 In that Second Lisutenant NMeredith
W, Croucher, Headquarters, 112th Rngineer Com-
bat Battalion, was, in the vicinity of Couvains,
France, at about 0045 hours, on or about 30
June 1944, grossly drunk and disorderly, at a
point beyond the ocutpost line of the 115th
Infantry and near the enemy line, and thers-
after during his being taken dback under custody.

Specification 2: (Finding of Not Guilty),

CHARGE IIs Violation of the 96th Article of War,

Specifications In that # # #, did, in the vicinity
of Couvaina, France, on or about 30 June 1944,
strike Staff Sergeant Charles W, Bury, Company
F, 115th Infantry, a noncommissioned officer in
the sxssution of his duty, on the jaw with his
fi’t¢ '
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He pleaded not guilty, and was found not guilty of Specification 2, Charge
I but guilty of the other charges and specifications, No evidence of
previous convictions was introduced, He was sentenced to be dismissed
the service and to forfeit all pay and allowances dus or to become dus,

The reviewing authority, the Commanding General, V Corps, approved the sen-
tence and forwarded the record of trial for action under Article of War 43,
The confirming authority, the Commanding General, European Theater of Opera-
tions, confirmed the sentence, although deemed inadequate, but remitted
that portion thereof adjudging forfeiture of all pay and allowances dus or
to become due, and withheld the order direciting execution of the sentence
pursuant to Article of War 50%, '

3. Prosecution's evidence summarizes as follows:

The accused on 29-30 June 1944 was a member of the 112th Engineers
(Combat) Battalion (R6,18),

Staff Sergeants Charles W, Bury and George T. Sparwasser, Company
F, 115th Infantry, between 12 midnight, 29-30 June 1944 and 12:15 a,m. 30
June 1944 (R6,14) had concluded inspection of outposts of their platoon
(R7) in and near Couvains, France (R18,19), Therhad been an attack by
the enemy in that area early on the morning of 29 June, but it had receded
by 9330 or 10 o'clock that night (R16), Company F, 115th Infantry was in
gupport of an armored division. The enemy was acroass the St,Lo road from
Company F (R18), Bury's and Sparwasser's platoon filled a gap in the
American line with a series of cutposts facing the enemy (R18,19), At a
point on the St.lo road one of the outpost sentinels called to Bury and
Sparwasssr as they passed and indicated that he waa experiencing difficul-
ties with a stranger (R7,10), who had been halted by the sentinel and
asked for the pass-word, but was unable to give it (R7).  Bury crossed
the road to the sentinel, Sparwasser stood "covering" Bury (R10). The
stranger held his hands above his head and his rifle and helmet were on the
ground, Bury brought the stranger back to Sparwasser (R7), It was dark,
Tke stranger's mumbling speech could not be understood by Bury and Spare
wasser, He desired to go toward the enexy which was located a short
distance along the road, He spoke in & loud tone of voice, He made an
offort to di his identification card and was finally able to state he
was & "Yank" (R7), He wore a field jacket and ®OD's" (R17), Sparwasser,
in ocourt, definitely identified accused as this stranger (R8), Concluding
that the conversation was too nolsy and dangerous because of the near
proximity of the enemy, Sparwasser and Bury decided to take accused to the
company oommand post (R5), The three men proceedsd in single file with
Sparwasser in the lead, making the path, About three paces behind him
acoused walksd with his hands in the air (R10,11), Bury, two or three
paces behind accused, brought up the rear, He was armed with a pistol and
carried accused's rifls = an M-l (R10),

On ths way to ths company command post, during which movement the
platoon hesdquarters was passed, accused contimued to talk in a loud volce,
Noise of breaking twigs and limbs of bushes was andible, The sergeants
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attempted to silence accused, The party came to a barbed-wire fence and
as Sparwasser was about to pass over it and hold the wires, accused struck
Bury in the face, The two men fell into a scuffle during which Bury hit
accused, They bscame entangled in the wire fences and Sparwasser separated
them (R8,11,12), Accused and the two sergeants resumed their travel to-
wards the company command post, It was necessary to pass through an out-
poat of another company, Accused, continuing his loud talk, protested the
direction of his movement and insisted on returning in the direction whence
he came in spite of efforts ¢f Sparwasser and Bury to silence and control
him (R8), Accused's wcrds at that time were thick and could not be easily
understood (R12), There was an odor of alcohol on his breath and he ex-
hibited definite signs of excessive alcoholic indulgence (Bl4). While the
tones of his voice were high and loud, his words were thick and muffled and
could not be understood by Sparwaaser (Rll—lB), although on ons occasion he
{ellt)ad, "I am all right, I am all right., I want to go back to the outfit®
R14).

Arriving at the company headquarters at about 1:15 a.,m, 30 June,
Bm'{ gecured the presence of the company commander, Captain Jack De Sevrey
(R9). Accused continued to expostulate in a loud tone of voice, Bury
again attempted to silence him and a second acuffle occurred, during which
both men fell into the doorway of the command post (R9,12,13,19), Upon
gaining their feet accused "lunged" at Bury, who knocked him down, but
accused aross and again "lunged" at Bury (R19). Bury knocked him down the
sscond time (R20), Accused yelled, "I want to see the captain, I want to
see the captain", Bury put a hand over his mouth (R9,19). Accused assert-
ed he was a first lieutenant, Captain De Sevrey at first belisved he was
either drunk or an enemy agent (R19,22) but Bury stated he was an American
(R20), When Captain De Sevrey learned that fact he concluded accused was
either drunk or "doped", His actions were peculiar; he may have been in a
stupor resultant from consumption of either wood or grain alcohol (R22), It
f£inally appeared that accused could only be controlled by physical force
(R20), Captain De Sevrey ordered Sparwasser end Bury to escort him to the
battalion command post (R9) and on this part of the journey Sparwasser and
Bury held accused in an arm-lock (R9). He continued his loud talk and
noise-making (R9), At the battalion command post, Lieutenant Dunn ordered
the two sergeants to take accused to the regimental headquarters (R9), While
waiting at the truck pool for a jeep he talked loudly but finally sat dowm,
commenced to cry and lapsed into silence (R9,12), During the trip in the
Jeep, he remained silent and there was no further difficulty with him (R9,
12), Upon arrival at the regimental command post at about 2:15 a.m. on 30
June, accused was delivered to Second Lieutenant Albert J, Gates, Regimental
Headquarters, 115th Infantry, duty officer. Accused then had a bandoleer
of ammunition and an M-l rifle (R9,23,24). ILieutenant Gates testified that
accused's speech was thick and blurred and that he was under the influence
of liquor but was not ®dead drunk", He talked loudly and Lieutenant Gates
asked him to be gquiet, His answers to questions were surly and not well-
mannered, He asserted he was going to join his ocutfit but gave no defin-
itz anawer to questions pertaining to the identity of his ocutfit or its
location (R23,24). He went through his bill-fold five times trying to find
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his identification card (R24).. He showed no marks of injury, Lieutenant
Gates believed he understood the questions propounded to him (R23,24).

During the attempt to identify accused at the company command post,
his identification card, "dog-tags" and two or three plctures dropped to the
floor, where they were found the next morning (R9,10,16), His helmst was
found the next morning in the platoon area (R10),

4e Accused elected to remain silent, but the defense presented the
testimony of three witnesses whose testimony summarizes as follows:

Technician Fifth Grade Josseph S, Romansky, Company 4, 112th Engin-
eer Combat Battalion, in company with accused, Private First Class Samuel
Bachman, Company A, and Private Howard M, Gerbitz, Headquarters and Service
Company, both of 112th Engineer Combat Battalion, left the battalion area
near La Mine, France, at about 8:30 or 9:00 p.m. on 29 June 1944. They
rode in a peep. (Gerbitz was driver (BR40)). Accused sat in the front
seat with him and Romansky and Bachman were in the rear seat, Romansky
spoke the Polish language., The party intended to visit the place of abode
of three Polish women about 8 or 10 miles distant from the battalion area
in the 29th Division Sector., The Polish women were in the services of a
French "mistress", Bachman had visited the place previously (R30,33).

The purported purpose of the visit was to obtain laundry work by the women
(R26,30,32), The men arrived at their destination about 10:00 p.m, Accu--
sed, Romansky and Bachman were with the Polish women in the same room of
the house, Gerbitz remained in the peep but finally entered the house
(R40). After arranging for the laundry work the men engaged the women in
conversation (R30)., Cider was served to the men (R30) but Romansky did
not see accused imbibe (R26,37) although it was possible for him to have
partaken (R32),

At about 11:30 pem. (R30,31) accused, Romansky and Bachman left
the house (R26,30) and proceeded in the peep with Gerbitz driving, They
lost their way (R27) but in the course of thwir travel discovered a peep
parked by the side of the road (R26,27), Accused and Bachman alighted and
inspected the peep and identified it as belonging to their company, It
had been ambushed and lost about ten days previocusly (R27), Accused
wanted to take the peep in tow and bring it back to camp, but the vehicle
could not be moved (R27), He exchanged his carbine for Gerbitz's M-l
rifle (R29) and instructed the three soldiers to meet him at the next
cross-roads at five o'clock a.,m. on 30 June., Fomansky "guessed" it was
about 12:30 a,m, 30 June and it was dusky - betwsen twilight and dark (R26,
28-29,31), Accused spcke in a clear tone of voice walked in normal fash-
ion and Romansky did not detect the odor of liquor on his breath (R28),
The three soldiers procseded in the opposite direction from accused (R28)
and reached camp about 13130 a.,m. (R28,29,31),

Private Firgt Class Samel Pachman testified to facts which sub-
stantially corroborated Homansky's testimony. However, he fixed the time
arrival at the French womards house at about 8:30 p.m, and time of departure

13
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et 11:00 p.ms VWith respect to the consumption of beverages, he testified
that cider was served and that he saw accused consume a glass of cider and
about one ownce of cognac brandy during the evening, The cider was of
the same alcoholic strength as English cider (R33,34). A bottle of cognac
was placed in the jeep but it remained unopened (R34). After losing their
way on the return trip to camp, the party came upon the lost peep at a
point about-ten miles from the battalion area (R35,38), and about 4 or 5
miles from the Fremchywoman's house (R38), When accused left the three
soldiers he did not stagger, He appeared sober to Bachman and his speech
was not garbled (R35). It was about 12:15 a,m. when accused left the

party (R37).

Private Howard M, Gerbitz testified that he was the driver of
accused's peep on the night of 29 June on the trip from the battalion area
to the French woman's house eight miles distant (R39,40). They were accom-
panied by Romansky and Bachman (R40). After reaching the house witness
remained with the peep until called into the house by accused., He saw
accused drink some kind of liquid from a small glass but did not know what
it was (R40), Gerbitz drank cider (R41). The party left the house at
9:00 pem. (French time; 11:00 p.m. British war time), Bachman placed a
bottle of cider or beverage of some kind in the peep driven by witness, but
it was not opened, Accused did not take it with him when he left the
soldiers after discovery of the abandoned jeep (R43). He then apoke
clearly (BJ.D,43). When. he left them he walked in a direction away from
the French woman's house (R42).

5. It was clearly established that sccused fraternized with enlisted
men of his command and consumed intoxicants with them in the presence of
civilian women of undefined sccial status. Thereafter, he was discovered
in a Qeplorably drunken condition and was noisy and disorderly beyond the
outpost lines of Company 4, 115th Infantry, in the vieinity of Couvains,
France, He attempted to enter the lines, When stopped by a sentinel, he
protested loudly, The enemy was in near proximity. Accused by such con-
duct, might easily have attracted the enemy!s attention and he thereby
imperiled the safety of the personnel of Company A and ite tsctical posi-
tion, He contimued his drunken, disorderly, nolsy actions while being
escorted to higher commands by Sergeents Bury and Sparwesser in spite of
warnings and protests of the sergeants, Twice he engaged Bury in a fight,

Accused's unit was bivouacked ten miles from the outpost lines
which he attempted to enter, He had no proven military duties to perform
at that latter location, Without any reason except a temuous explanation
that he was going to "investigate" theabandoned peep and the area there-
abouts, he dismissed the three soldiers with directions to meet him at a
cross-roads at 5 o'clock that morning,

The seriousness of accused's conduct, thus summarized, is beyond
doubt, but the queation erises as to whether it constitutes "conduct un-

becoming an officer and a gentleman" under the 95th Article of War, Win-
throp comments thua:

5=
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"i1Conduct unbecoming an officer and a
gentleman' may thus be defined to be:=
Action or behaviaurin an official capacity,
which, in dishonoring or otherwise disgrec-
ing the individuel as an officer, seriously
compromises his character and standing as
a gentleman; Or action or behaviour in an
unofficial or private capacity, which, in
dishonoring or disgracing the individusl
personally es a gentleman, seriocualy com-
promises his position as an officer and
exhibits him as morally unworthy to remain
a member of the honorable profession of
arms," (Winthrop's Military Law & Prec-
edents - Reprint, p.713).

There is no difficulty in condemning accused's conduct as "dishonoring or
otherwise disgracing the individual as an officerm, but does it "seriocusly
compromise(s) his character and standing as a gentleman"?

Further, Winthrop writess

"Acts indeed which are discreditable to the
officer can scarcely fail to involve the
reputation of the individual as a gentleman;
* % ¥, To constitute therefore the conduct
here denounced, the act which forms the
basis of the charge must have a double sig-
nificance and effect, Though it need not
amount to a crime, 1t must offend so serious-
ly ageinst law, justice, morality or decorum
as to expose to disgrace, socially or as a
man, the offender, and at the sams time must
be of such a nature or committed under such
circumstances as to bring dishonor or dis-
repute upon the military profession which he
represents, * ¥ %,

The quality, indeed, of the conduct in-
tended to be stigmatized by this provision
of the code is, in general terms, indicated
by the fact that a conviction of the same
must necessarily entail the penalty of
dismiggal. The Article in the fewest words
declares that a member of the army who mis-
conducts himself as deacribed is unworthy to
abide in the military service of the United
States, The fitness therefore of the
accused to hold a cormission in the army, as
discovered by the nature of the behavior
complained of, or rather his unworthineas,

-6 - :
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morally, to remain In it after and in view
of such behavior, is perhaps the most re-
lisble test of his amenability to trial and
punishment under this Article (Winthrop's
Milg.ta.ry Law & Precedents = Reprint, pp.711-
713).

Accused's actions and conduct on the night in question involved
(a) fraternizing with enlisted personnel and consuming intoxicants with
them; (b) drunkenness of a gross character before inferiors; (¢) disorderly
and riotous conduct before inferiora; (d) fighting with a noncommisaioned
officer who was obviocusly acting in the performance of his duties and, (o)
attempting to enter American outpost lines without the proper passward and
engaging in noisy demonstrations within the proximity and hearing of the
eneny, He is charged, however, with being

®grossly drunk and disorderly at a point
beyond the outpost line of the 115th
Infantry and near the enemy line and
thereafter during his being taken back
under custody®.

The question of his guilt will be considered within the narrow limits of
these allegations,

Proof of mere drunkenness, unaccompenied by any unseemly behavior,
violence or disorder, will not in general sustain a conviction under the
95th Article of War, btut will support a conviction under the 96th Article
of War only (CM 227651, Hess; CM 228053, Peterson, 16 B.R, 59; CM 228585,
Howard, 16 B.R, 267; CM 230026, Bullard, 17 B.R, 279; CM 233766, Nicholl,
20 B.R, 121; CM ETO 580, Gorman; CM ETO 439, Nicholsoyg). However, it has
long been recognized that proof of

"Drunkenness of a gross character committed
in the presence of military inferiors, or
characterized by some peculiarly shameful
conduct or disgraceful exhibition of him-
self by the accused" (Winthrop's Military
Law & Precedents - Reprint, p,717)

will sustain a charge of "conduct unbecoming an officer and a gentleman®

(CM 229228, Griffin, 17 B.R, 85; CM 227651, Hess, Supra; CM ETO 1197, Carr).
The fact that the officer's drunken condition and disorderly conduct are
observed only by military personnel does not ameliorate the offense since

it 13 a mistaken notion that the army can
be disgraced or discredited by the miscon-
duct of one of its members only if that
misconduct is seen by outsiders® (CM 202846,

Shirley, 6 B.R. 337).

-7‘
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The evidence 1s clear and convincing that accused at about mid-
night 29=30 June 1944 while in close aszsociation with enlisted personnel
and under their observation was in a highly intoxicated conditlon on and
near the outpost lines of Company F, 115th Infantry, and within a com-
paratively short distance from the enemy, At such time and place his
drunkenness was accompanied by disorderly conduct which was of an aggra~
vated nature because of the peril it created in the face of the enenmy.
While under proper escqrt of noncommissioned officers to higher commands
he contimed his disorder and became embroiled in fights with one of the
escort, a staff sergeant who was performing his duty. Under these cir-
cumstances and conditions he committed the offense denounced by the 95th
Article of War, The record is legally sufficient to support the findings
of accused's guilt of Charge I and Specification 1 thereunder,

6., Accused is also charged with a violation of the 96th Article of
War in that he struck Staff Sergeant Bury in the face with his fist while
Bury was in the execution of his duty (Charge II and Specification). The
evidence shows that when accused, Sparwasser and Bury arrived at the
barbed wire fence, Sparwasser held the wires so that accused and Bury
could pass through the fence., Without cause or provocation accused
struck Bury in the face with his fist, The two sergeants were manifest-
ly performing their duty in escorting accused to their company commander.
Accused was guilty of a violation of the 96th Article of War (CM ETO 763,
Morley),

Although accused's action in atriking Bury was directly involved
in the charge of his misconduct under the 95th Article of War the offenses
were not the same. The conviction of an officer under both Articles on
the same facts is not illegal (CM ETO 1197, Cayr; McRae v, Henkes 273 Fed.
108, Certiorari denied 258 U.S. 624, 66 L.Ed,, 797).

The Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of accused's guilt of Charge II
and its Specification,

7. The charge sheet shows the accused is 25 years and 11 months of
age and that he was inducted 30 April 1942 at Chicago, Illinoias for the
duration of the war plus six months, He was discharged as enlisted man
19 January 1943 and was commissioned a second lieutenant 20 Jamuary 1943,
He served in 1936 for six months in the National Guard,

8. The court was legally constituted and hed Jurisdiction of the
person and of the offenses, No errors injuriously affecting the substan-
tial rights of accused were committed during the trial, The Board of
Review is of the opinion that the record of trial 1s legally sufficlent to
support the findings, and the confirmed sentence,

9, Dismissal is mandatory upon conviction of a violation of the 95th

- a1 T4 Ts)


http:strild.ng

GUNFIDENTIAL:
(205)

Article of War and is an authorized punishment for an officer convicted of
a violation of the 96th Article of War,

oy
oy ;
}’;’—d‘- Judge Advocate

Judge Advocate

; Judge Advocate
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1st Ind,

War Department, Branch Office of The Judge Advocate General with the

European Theater of Operations. 26 AUG 1944 TO0s Commanding
General, Buropean Theater of Opsrations, APO 887, U.S. Army,

1, In the case of Second Lieutenant MEREDITH W. CROUCHER (0-11095218),
112th Bngineer (Combat) Battalion, Corps of Enginsers, attention is invited
to the foregoing holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty, and the confirmed
sentence, which holding is hersby approved, Under the provisions of Art-
icla of War 50%, you now have authority to order execution of the sentence,

2, VWhen copies of the published ortler are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 3303, For conve-
nience of reference please place that nmumber in brackets at the end of the

+ Co MoNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General,

(Sentence ordered executed. GCMO 81, ETO, 2 Oct 1944)
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The Judge. Mdvocate General
with the

European Theater of Operations

BOARD OF REVIEW NO, 2

CM-ETO 3304

UNITED STATES
Ve

Secand Lieutenant JEROME O,

DeMOTT (0-1303473)s Company
*D®, 60th Infantrye

(A L A Y L T

APO: 871

25 AUG 1944

9th INFANTRY DIVISION,

Trial by GCM, convened at Flaman-
ville, Normandy, Fradce, 4 July
194k, Sentence: Dismissal,

HOLDING by

BOARD OF REVIEW NO, 2

VAV BENSCHOTEN, HILL and SLEEPER, Judge Mvocates

1, The record of trial i
been examined by the Board of

n the case of the officer named above has
Review and the Board submits this, its

holding, to the Assistant Judge Mvocate Ceneral in charge of the Branch
Office of the Judge Advocate General with the Burcpean Theater of

Operetions,

2+ Accused was tried upon the fallowing Charge and Specification:

CHARGE: Violation of the 85th Article of Wars

Specification: In that 2nd Lt. Jercme O, DelMott,
60tk Infentry, was, near Vasteville, France.
on or about June 20, 1944, found drunk,
while on duty as'Platoon Ieader, Company ®"Df,
60tL Infantry, and while said orgenization
was engaged with the enemy,

Ho pleaded not guilty to and was found guilty of the Charge and Speci<
ficationes No evidence of previous convictions was introduceds Ie

was sentenced to be dismissed

the service with the unanimous recommenda-

tion of the court to the reviewing authority to consider the excellent
record of accused as an enlisted man and an officer end /that every con-
sideration be given to retaining him in the service as a commissioned
officer, The reviewing authority, the Commanding General, 9th Infantry
Division, a-proved the sentence and forwarded the record of trial for
action pursuant to the provisions of Article of War 48. The confirming

. 3394
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euthority, the Commanding General, European Theater of Operations, con-
firmed the sentence and withheld the arder directing execution of the
sentence pursuant to the provisions of Article of War 50%.

3¢ The uncontradicted evidence for the prosecution shows that
accused is in the military service of the United States (RS) as Secend
Lieutenant, Flatoonx Leader of the machine gun platoon, Company *D*, 60th
Infantrye On the afternoon of 20 June 194), his company was moving by
truck forward from Vasteville, Frence, into defensive positions, - Accus-
ed was on duty as platoon lsader with his company, then engaged in opera-
tions against enemy forces (R7,8,9)e They were not in actual contact
with enemy ground troops but had been under shell fire less than thirty
minutes before the beginning of the oceurrences resulting in the charge
herein and were moving in the direction of the enemy forces (R7+9,10,17)
His company commender was in the front vehicle and when he went over to
accused, who was in the vehicle just behind, to give him soms instruc-
tions, he found accused drunk (R7,10,11,13-15)e This was at epproximate-
ly four o'clock in the afternoon. Two hours before he had been "come
pletely scber®, He was ordered to go to the cémmand post and lay down
(R8)s  Accused said he had been drinking (R9)e He was examined by the
Assistant Battalion Surgeon for the express purpose of determining his
condition and on questioning informed the Surgeon that he was drunk and
had been drinking cognace The surgeon pronounced him drunk (Rll). He
was sent back to the regimentsl command post in arrest, where he sat
dom under a tree and "passed out®s He had to be "bodily lifted® into
a jeep end was sent back to the Service Company and placed in arrest of
quarters (Rl3)e At eizht o'clock that night when he was moved to the
command post of the 9th Division he was "still quite drunk® (R15). He
could hardly sit up in the vehicle and had to be helds His speech was
rambling and rather "thick® (R16).

Le As a defense witness, the commanding officer of accused's com-
pany testified that the unit had gone for approximetely a week without
any actual rest, that accused had been in his company for nearly a year
and his character "was honorable and his ebility the best I have seen
in the Company”. However, accused had a "proneness to drink® but not
excessively and he would welcome his return to the company. His combat
conduct was entirely satisfactory and he evinced no more than the usual
nervousness (R17-18)s This opinion of accused was corroborated by his
battalion commander (R18), His honaratle discharge showing continuous
service as an enlisted man from 24 September 1929 to 10 December 19,2,
was edmitted in evidence (Exhibit 1); it showed five discharges with
character "Excelleat" and no time lost under Article of War 107.

As a witness for himself, accused read his statement to the
effect thet he believed that physical exhaustion and the nervous strain
caused from the shelling encountered that afterncon, were contributing
factors to his collapse and that "it was not caused by drink alone®.

He sdmitted taking several drinks of cognac and a small drink of cider
that day, end that he did not consider when talking the drinks that the
fatigue might render the alcchol more effective than under ordinary cir-
cumstancess He admitted being unable to recall what happened that

afternoon (RR0-21). ¢
. 3394
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5e Article of War 85 provides that

"y officer who is found drunk on duty shell,
if the offense be comnltted in time of war,
be diasmissed from the service and suffer such

other punishment as a courtemartial may direct
L S

The essential elements of the of fense are that accused was on a certain

duty and that he was found drunk while on such duty. The record clear-
ly shows and the court found both of these requirements fully establishe
ede It was further charged as a matter of aggravation and fully proved
that the offense was committed while his unit was engaged with the enemy.

6e The charge shest shows accused to be 34 years six months of age
and that he entered on extended active duty 11 December 1942, His
honoraeble discharge, Zxhibit 1 attached to the record, shows enlisted
service from 24 September 1929 to 10 December 1942, during most of which
time he was a non-commissicned officer and with five "excellent charac-
ter" indorserents.

7« The court was legally constituted and hed jurisdiction of the
person and offenses No errors injuriously affecting the substantial
rights cf accused wers committed during the trisl. The Board of Review
is of the opinion that the recard of trial is legally sufficient to sup-
port the findings of guilty and the sentence., Sentence of dismissal js
mandatory upon conviction of an o fense under Article of War 85.

RN SR ovclnt
- Judge Avocate
-7, "—-"‘ 4

S ; Y3
S/ m M Judge Advocate

Judge Advecate
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13t Inde

War Department, Branch Office of The Judge Advocate General with the
Zuropean Theeter of Operations, 25 AUG 1944 T0: Commanding
General, Zuropean Theater of Operations, APC 887, U. S. Armye

1. In the case of Second Lieutenant JEROME O. DeMOTT (0-1303473),
Company *"D*, 60th Infantry, attention is invited to the foregoing hold-
ing by the Board of Review that the recard of trial is legally suffi-
ciznt to support the findings of guilty and the sentence, which holding
is hereby approved. Thder the provisions of Article of War 0%, you
now have authority to order execution of the sentencse.

2. TWhen copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 3304. For con-
venience of reference please place that humber in brackets at the end of

the order: (CM ETO 3304).
/4 ’

e

/ 7z, c. terELL,

Brigedier General, Thited States Arry,
Assistent Judze Advocate Generals

-

(Sentence ordered executed. GCMO 79, ETO, 30 Sep 1944)

- 3 -
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BCARD OF REVIEW 0. 2

9 SEP 1944

CM ETO 3305

BASE AIR DEPOT AREA, AIR SERVICE
COMMAND, UNITED STATES STRATEGIC
ATR TORCES IN EURCPE.

UMITED STATES
Ve

)
)
!
Private BENJANIN R NIGIELLI ) Trial by GCM, convened at Headquarters
(11034084 ), Detachment 10-4, ) BADA, ASC, U3STAF, AAF-B9°. APO 635, 19
92nd Station Complement Sguad-) July 1944, Sentences ishonorable dis-
ron (Sp). ). charge, total forfeitures, and confine-

) ment at hard labor for seven years.

) Tastern Branch, United States Dis-

) ciplinary Barracks, Greenhaven,

) New York.

HOLDING by BOARD OF REVIEW NO. 2
VAN BEMNSCHOTENY, HILL and SIEFPER, Judze Advocates

1. The record of trial in the case of the soldier named above
has been exarined by the Board of Review.

2o 4Accused was tried upon the following charges and specifica-
vionss

CHARSE I: Violation of the 61st Article of War.,

Specification 1t In that Private Benjemin R. Nighelli,
Detachment 10-4, 92nd Station Complement Squadron
(Sp), AAF Station 582, APO 635, BADA, ASC, USSTAF,
U, 5. Army, did, without proper leave, absent him-
self from his command at AAF Suation 582, APO 635,

- from ebout 2 June 1944 to about 5 June 1944.

Specification 23 In that % » * did, without proper leave,
absent himself from his comunand at AA™ Station 582,
A0 635, from about 6 Jure 194, to about 25 June
l?m- ’

-1 -

COMFIDENTIAL 3305


http:Benj8r.l.in

CHARGE II: Violation of the 69th Article of War.

Specification 1t In that % % #* having been duly placed
in confinement in the Station Guardhouse, AAF Station
582, APO 635, on or about 25 June 194, did, at AAF
Station 582, AP0 635, on or about 25 Jure 194}, es-
cape from said confinement before he was set at 1ib-
erty by proper autiaority.

Specification 2: In that % * % having been duly placed
in confinement in the Station Guardhouse, AAF Statioa
582, APO 635, on or about 25 June 194}, did at AAF
Station 582, APO 635, on or about 30 June 1944, es-
cape from said confinement before he -was set at lib-
erty by proper authority.

CHARGE III: Violation of the 96th Article of War.

Specification 13 In that * * # did, at AAF Station 582,
490 635, on or about 25 June 194, wrongfully take
and use, without proper authority, a certain motor
vehicle, to-wits a truck, i-ton 4 x 4, property of
the United States of a value of more than $50.00.

Specification 2¢ In that # % % did, at AAF Station 582,
APO 635, on or about 30 June-1944, wrongfully teke
and use, without proper authority a certain motor
vehicle, to-wit: a truck, i-ton 4 x 4, property of
the United States of a value of more than $50,00,

Specificatioz 33 In that # * » 3id, at AAF Station 582,
APO 635, on or about 30 June 194, wrongfully take
and use, without proper authorify a certain air-
craft, to-wits a .C-64 monoplane, nroperty of the
United States of a value of more than $50,00.

He pleaded not guilty to and was found guilty of the charges and specifica-

tiOnSo

Evidence was introduced of one previous conviction by summary court

for absence without leave from guard with intent to abandon same, in viola-
tion of Article of War 61, He was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become due, and to
be confined at hard labor, at such place ags the reviewingz authority may direct
~ for seven years. The reviewing authority approved the sentence, desicnated th
Eagtern Branch, United States Disciplinary Barracks, Greenhaven, New York, as
the place of confinement, and forwarded the record of trial for action pur-
suant tqdfhe provisions of Article of War 503.

3305
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3., The evidence for the prosecution shows that, while still a
"new man" with his organization, accused was assigned to duty with the
Red Cross Aero Club, whence he asbsented himself at about 10 pems, on
Saturday, 3 June 194), before his night's duty was complete., Learning
of his absence, Major Joseph T. Iyons, commanding accused's detachment,
searched the area but could not find him. On Sunday, Major Lyons "fol-
lowed through again", with ancther unsuccessful search, to ascertain
whether accused had returned., At about 4 p.m. on Monday, accused re-
ported to Major Iyons that he had the permission of the Director of the
Red gross to "take off" on Sunday. Complying with the Major's orders,
accused thereupon resumed his duties at the c¢lub. On Tuesday he was
directed to report to the first sergeant every hour until he should re-
ceive instructions "as to what we were going to do in reference to his
absence without leave", .He reported at 1 and 2 pem., but between 2 and
3 pem. he again went absent without leave, leaving behind him a letter .
addressed to Major Iyons, "stating that he had left this erea and intended
to make the invasion with the invasion force" (R5-7, 10-11; Exs. 1,2,3).
His second absence without leave terminated at 1500 hours, 25 June 1944,
at which time he was confined in the station guardhouse (R7,1l; Ex.}),
whence, two hours later, he escaped (R13-15). He found an unoccupied jeep,
assigned for the day to Major Morris D, Goodfriend, parked in the rear of
the enlisted men's mess hall, cormandeered it, and drove it off the post,.
It was the identical motor vehicle described in Specification 1, Charge
III. He was apprehended, that same night, at a house in Southport, again
remanded to the guardhouse (R17-20), end again, between midnight and 0300
hours, 30 June 1944, escaped as alleged in Specification 2, Charge II (R21=
22). Again commandeering a jeep = this time the identical vehicle described
in Specification 2, Charge III - accused eluded military policemen posted on
the highway for the purpose of stopping him, These policemen, after firing
at accused's jeep as it sped past, pursued it in theirs, until, having
driven a few miles, they found it stelled and empty with motor running,
lights burning, a bullet-punctured tire, and a bullet hole through its
back (R23-36).

At 1344 hours, 30 June 194);, the airplane described in Specifi-
cation 3, Charge III, left the flying field at AAF Station 582, without
authority or permission, and without clearing through the flight control
officer on duty, in accordance with regulations (R37-38). It lended at
an Army flying field in North Wales, the same afternoon; accused alighted,
"kind of kissed the ground", admitted to the operations officer that he had

no elearance, and stated that he was disgusted with the whole situation and
was going to fly to France (R39-42).

The value and ownership of the jeeps and aircraeft involved, as
alleged in Specifications 1, 2 and 3, Charge III, were established by com-
petent evidence and stipulation (R34,43).

“3-
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4+ For the defense, Captain Firestone, Medical Corps, ac-
cused's station, testified that he, the witness, was "principal psy-
chiartrist for BADA® (R43). He gave accused, on 15 July 194}, the

*usual type of pgychiartrical examination /which/
consists of obtaining as much history as possible
from the patient, and those who associate with him,
those with whom he has been indirect contact®.

In the witness' opinion, accused was entirely responsible for his actions,
although he did not possess the same degree of *admonition® end careful-
ness normally found in a man of his age. "I found him to be an imagina-
tive individual for his stage of chronological age", Captain Firestone
tespified, *he has the average or better intelligence, further, he is
capable of distinguishing between right and wrong". His judgment "would
be more or less that of a younger man®, probably in the class of "an adol-
escent or something" (R4l-L5).

Sergeant Thrush, Detachment 13, 96th Station Complement Squadron,
testified that about four months prior to the trial, accused was in his
(witness' ) detachment, On 30 June 194, (the date accused escape from the
guardhouse, Specification 2, Charge II), witness saw accused when he
*went through the barracks waking up the men and he was in bed there and
he spoke to me and I spoke to him sir". The sergeant did not then know
that accused had been in the guardhouse (RL5-46).

First Lieutenant Lewis A, Malone handled such personal prob-
lems of enlisted men at accused's station as the "assignment of enlisted
men, and the apylications that are made for change of classificatipn and
spec numbers" (RL6). He several times received from accused a request
for a different assignment., Accused had been in his office, off and on,
for the last four or five months, nearly always trying to get into fly-
ing status. He requested assigmment to combat work "just about every
time I saw him", Lieutenant Malone testified, and wes sincere in these
requests. As for Lieutenant Malone's undertaking to get him transferred
in compliance with his requests, the officer testified,

"Well I dont know whether he understood sgbout it or
not, but requests for transfers go through channels
to a higher headguerters, and at the time he made
his request they were frozen, and I suggested he
went to his orderly roomn and have a regular letter
of transfer made out, and that never d4id go through,
and shortly after that time these requests were
frozen" (R47).

- -
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5. After his rights were explained by the law member, accused
elected to make an unsworn statement, in which he asserted that he
enlisted 1 July 1942, eager to fly and to get into action. He was
grounded for "hedge hopping", volunteered to go overseas, was as-
sisned to military police duty in England and found it involved "pick-
ing up cigarette butts, K.P. and picking up empty coke bottles from the
tables of the asero club"., He asked for combat 19 times, Although qual-
ified, each time he was turned down. On June 3, he received letters
from home advising that of

"five people who had been with me since I was two
or three years old that had been killed in combat,
then my cousin had come back from the South Pacific
with two legs shot off, shot in action, then my
other cousin was reported missing in action, and
my brother was reported missing in the South
Pacific" (RA.S )o

He brooded, until, impelled by his overwhelming desire to fight, he left
¢amp and made three frustrated attempts to cross the channel., In the
guardhouse after apprehension, he evolved the plan of stealing an airplane
and flying to France. He took the plane, got lost, and descended in Wales.
*I wanted to fly to France", he insisted, "I still want to fight % ® % and
I ask the Court that I be given that chance" (R49).

6., Competent uncontradicted evidence establishes every element of
each offense described in the specifications, Charges I, II, and III. Ac-
cused's unsworn statement virtually admits them all, as well, setting up,
in extenuation, accused's burning desire to particpate in the invasion in
the role of a combatant soldier. The medical testimony adduced by defense
shows him to be sane, with a better-than-average intelligences The adol-
escent impeduocsity ascribed to his judgment is not such a mental dzfect
as constitutes a legal defense in a trial by court-martial, The evidence
sustains the findings of guiltye.

7+ The charge sheet shows that accused is 23 years of age. With
prior service in the National Guard, 10lst Engineers, from 4 October
1938 to 11 October 1940, terminated by discharge as private with very
good character by reason of dependency, he enlisted at Westover Field,
Massachusetts, 1 July 1942, to serve for the duration of the war and
six months thereafter.

8. The court was legally constituted and had jurisdiction of the
person and offenses. No errors injuriously affecting the substantial
rights of the accused were committed during the trial, The Board of
Review is of the opinion that the record of trial is legully sufficient
to support the findings of guilty and the sentence.

- 5- 3305
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9., The designation of Fastern Branch, United States Disciplinary
Barracks, Greenhaven; New York, as the place of confinement; is author-
ized (AW 42; Cir.210, WD, 14 Sep 1943, sec.VI, as amended).

g f v  Judge Advocate

Judge Advocate

Judge Advocate
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1st Ind,

War Department, Branch Office of The Judge Advocate General, with the
European Theater of Operations. 6 SEP 1944 TOs Command«
ing General, Base Air Depot Area, Air Service Comrand, United States

Strategic Air Forces in Europe, AAF 3tation 590, AP0 635, U, S. Arny.

l. In the case of Private BENTANIN R. NICGHTLLI (11034084), De-
tachment 10-A, 92nd Station Complement Sgua