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Branch Office of The Judge Advocate General
with the
European Theater
AFO 887
7 SEP 1945
BOARD OF REVIEW NO, 2 i

CM ETO 15788

S NITED ,8TATES 103RD INFANTRY DIVISION

%
Te ) ‘Trial by GCM, convened at APO 470,
) U. S. Army, 18 liay 1945, Sentences:
Private V/ALTER W. POLSON ) Dishonorable discharge, total forfeit=-
(6383192), Compeny E, 411th ).  ures, and confinement at hard labor
Infantry ) for 1life, Eastern Branch, United
3 ) - States Disciplinary Barracks,
) Greenhaven, New York, N\

\

HOIDING by BOARD OF REVIEW N0, 2
VAW BENSCHOTEN, HEPBURN and MILLER, Judge Advocates

" 1le The record of trial in the case of the soldier named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of
the” Branch Office of The Judge Advocate General with the Europesn
Thaater'. 4

2¢ Aoccused was tried upon the following Charge and Specificationt
CHARGE: Violation of the 92nd Article of VWar,

Specification: In that Privete VWalter We Polson,

: Company E, Four Hundred Eleventh Infantry,
did, at Schillersdorf, Frence, on or about
1 llarch 1945, with malice aforethought,
willfully, deliberately, feloniously, un=
lawfully, and with premeditation kill one
Steff Sergeant Conrad E. Hermmann, Company E,
Four Hundred Eleventh Infambry, a human being
by shooting him with & rifle.

S
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He pleaded not guilty and, all of the members of the court present at-
the time the vote was talen concurring, was found guilty of the Charge
and Specification. Evidence was introduced of one previous conviction
by summary court for absence without leave for two days in violation A
of Article of War.6le All of the members of the court present at the
time the vote was teken concurring, he was sentenced to be cshot to death
with msketry. The reviewing suthority, the Commending General, 103rd
Infantry Vivisien, approved the sentence, recommended that it be com=
muted to dishonorable discharge, forfeiture of all pay and allowances
due or to becoms due, and confinement at hard lebor for life, and .
forwarded the record of trial for action under Article of Wer 48. The
confirming emthority, the Commanding General, United States Forces, )

. Buropean Theater, confirmed the sentence, but owing to special circum-

- gtences in the cese and the recommendation of the convening authority, .
commted it to dishonorabls discharge from the servics, forfeiture of
all pay eand allowances due or to become due, end confinement et hard
labor for the term of his natural life, designated the Eastern Breanch,

. United States Disciplinary Barrecks, Greenhaven, New York, as the place
of confinement, and withheld the order directing execution of the

sentence pursuant to. Article of War 50%.
3s The evidence for the prosecution i'_s substan'tlially as followss

" - Accused, on 1 March 19455 was a member of Company E, 41lth -
Infantry Regiment, which was then located at Schillersdorf, France,
About 1800 hours on that date accused's squad moved out to occupy
positions in the lines Accused remained behind when they left their

' quarters, joining them about ten minutes later at a point approximately -
cne~nhalf mile from the company command post and .about 500 yards before
they reached the line, where they had been stopped by mortar fire (R10, = -
11,18,19). According to persons present, accused was "under the ihfluence
of intoxicating liquors"™, "intoxicated pretty heavily", "very intoxicated® -

: (R12,18) vhen he joined his squade He sppeared to know what he was doing .
8s he showed one witness his watch to indicate what time it was (R12).

An argument ensusd between accused and Sergeant Herrmam, his squad o
leader, concerning whether accused would return to the command post with
a Sergeant Norman (now deceased)s Accused sppeared to be engry and would
not go back with Sergeent Normane Sergeant Herrmann then asked him to

. accompany him back and acoused replied "Hell yes, I'll go back with you".
Accused was armed with an M=l rifle, which haj the name "Nell" carved
on the side of the stocke He {0ld two of the witnesses this was his
wife's name, When Sergeant Herrmann asked him for his rifle, he re=
fused to give it up and together the two of them started back to the
oompany command posts When they left, they were walking side by side
end. accused carried his weapon slung on his right shoulder (R11-14,16,
17‘40). ) ‘_ o ) o . X
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Privates First Class Stanley A. Ostrowski and Milton Ce

Schultz of Compeny E, 41lth Infantry Regiment, were detaliled to repair
a break in their cormunications line about 1200 hours on 1 March 1945
(r20,21 27). As they walked down the road looking for the trouble, Sergeant
Herrmann and accused epproached them from the opposite directions
Accused was walking about three yards behind Herrmann end they were
"arguing a little bit". Accused was armed with an M-1 rifle and was
heard asking, ™hy are you taking me back, vheat have I done™. Sergeant
Hermann replied, "You know why I am taking you ine You are drunk snd
not f£it to be on the lins", Accused was further heard to say, "I am
not going back - nothing is wrong with me", to which Hérrmann replied,
"You know what is wrong with you and I am going to turn you in",
Ostrowski and Schultz were gbout five.or ten yards distant when they
overheard this conversation end after proceeding about 7040100 yards
~ along the road they heard a shote Ostrowski turned around in the di=-
rection the shot came from "and saw Sergeant Herrmsn laying on the
ground end Polson was aiming his rifle at Sergeant Herrmenn lgying

on the roads. Just then another shot came off", About three ssconds
elepsed betwsen the first and second shots. -Ostrowski was not looking
in the direction of Herrmann and accused when he heard the first shot.
'Schultz testified he only heard one shot after which he looked down

the road to see what happensd., He noticed Sergeant Herrmann lying
on'the road, end saw that accused had his weapon ard "He was holding
"it in a crouch like the kneeling or sitting position". Ostrowski

"hit one side of the road and Schultz hit the other sije, end at the
same time, Polson hit the side of the road". - Ostrowski called out to
accused to come out on the road mthout his wespon and with his hands
- upe When accused refused to do so, he (Ostrowski) fired a burst from
his Thompson submachine gun over accused's head and this caused him
" to appear without his rifle, As he walked to the cenber of the road
he staggered a bit and "it looked like he tried to take a swing st
Schultz", Ostrowski hit him in the mouth, knocking him dom, and to0ld
Schultz to stay with Herrmenn, who was- gasping and could not talk, )
while he yelled to some anti=tank men a short distance away to summon
medical aide Ostrowski took accused back to the company commend post
end turned him over to Lieutenant Kaspere Schultz observed that Sergeant
" Herrmenn "was injursd in the chest and found e hole in his jackst" and
he saw a weapon about three feet from the injured man, There was "a name
of some kind carved on the stock" of this weapon which Schultz did not
touch at this time (R21,22,23,26,28,29,30)e¢ Accused did not have any
- special hatred or ill will toward deceased or anyone else in the company
(R18,19). A ,
Sergeant Hermamn was brought into the batte.lion e.id station

at approximately 1915 hours on 1 March 19454 The battalion surgeon
,Yestified that Herrmann was in an extremely serious condition upon
arrival, He was unoonseious, unable to spoak, his respiration was

-3- ‘ '
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extremely slow and very weak, his pulse was not countable and his
. ‘heart sounds  were very weak but audibles His condition resulted
from a small arms bullet wound in the left lower cheste The point
of entry was sbout the tenth left anterior rib in the mid clavicular
line and the point of exit was in approximately the same regiom but
“8lightly in toward the mid lins of his backe A8 a result of this
wound, Sergeent Herrmarm died in the battalion ald station about
1945 howrs on this date (R8,9).
\

While Ostrowski was taking accused back to the company command
post, the latter was "staggering” end argumentative and it was neces=-
sary for Ostrowski to use force to take him there (R23). Ostrowski
tostified that upon a.rrival et the command post at ebout 1930 hours,
accused did not appear to know what he was doing and was "absolutely"
drunk (R24,36), He wasinterviewsd at this time by Lisutenant Williem
Je Kasper, his company commander, who testified accused ocould not
enswer his question as to how e semi-autometic rifle could be fired
accidentally, but "tried to tell me that he had a carbine”. He evaded
a question as to whether this was his T/O weapon, stating he hed no
weapon when he came off the lins, Accused then told Lisutenant Kasper
that he had stumbled end that his rifle discherged accidentally. Ac~
cused eppeared to recognize Lieutenant Kasper end stood before him
‘"more or less at attention®, His speech was blurred and he did not
seem to put his thoughts across but he did not appear to be so drunk
that he did not know whet was going on during the interviews That
evening Sergeant Normen brought an M=l rifle with the neme "Nell" on
one side to the command poste Lieutenant Kasper could emell powder
In the bore and found five rounds of ammunition In the magazine and
ons in the chamber (R34=38),

, , Major William E. Willis, Infantry, who interviewed accused
aboubt 1915 or 1930 hours on ths dabte in question tegtified ~accused was
"in a rather stupid, drunken ocondition". He based his opinion on the
fact acocused's staggering was pronounced arnd he could not coherently
angwer questions, In his opinion, accuseld "was not in possession of
ell his mental faculties® (R4O 41).

About u minute or two efter Sergeant Herrmann died, acocused
was interviewed by the battalion surgeon at the ald station where he
had been taken for examination (R35,42)s The doctor testified that at’
this time someone agcused him of deliberately shooting Sergeesnt Herrmann -
and accused vigorously denied this accusation, later stating that it -
_ws.s accijentale In his opinion, accused was not highly intoxicated ¥

"and seemed %o bo well eware of the situation he was in end well aware '
of where hs, was". The doctor smelled accused's breath esnd noted a
§trong alcoholic scent resembling the odor of wine end in responss to - .
a question accused stated he drank soms wine with his evening meal ‘bha:!:
day (R41 42)e o . .-

. _
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The next morning two empty cartridges were found at the exact
spot where. Sorgeant Herrmarm was shot (325 »30,31).

Le -~ Accused after his rights as a witnees were fully oxplainod to
- him (RAL8,49), made an unsworn s’tatenent through his defense counsel sub—
‘ atantimy as follanz

On 1 March 1945, he was in the town of” Schillersdorf, France,

as @ member of the first squad, second platoon, Company E, hllth Infa.ntry
Regiment, - At the noon meal that day he and several membors of his squad
drank a pitcher of wine and about 1300 hours he walked down to house number
37 to pick up his laundry, Here he drank wine and schnapps for approximately
‘three hours and a helf, consuming about ten ounces of schnapps and a qua.rt
and a half of wine, He left this house about 1630 hours carrying hi
laundry and a beer bottle filled with schnapps. On the way back to his
quarters, he met two soldlers, who asked him if he would help them obtain
some schnapps, One of these soldiers found an empty green quart bottle
nearby and he returned to houss number 37 with him intending to help him
buy some echnapps, The man of the house told them that all the schnapps
he had was that which remained in the bottle accused had been drinking
from earlier in the afternoon, He gave them each a drink (approximately
two ounces) of schnapps and they purchased two bottles of wine, one of
which they drank bvefore leaving the house, After leaving this house they
_ went into a vacant building, where the other soldier was waiting for them,

and the three of them drank his beer bottle of schnapps and the other quart
of wine., To the best of his knowledge, he then procseded to his quarters
and from there went alone to the front line where his squad was to relieve
another squad that was on duty. - The first person he remembers seeing on
the way to his foxhole was Sergeant Herrmann, his squad leader, who called
to him from a positlion approximately fifty yards to the left of the.
Schilleradorf-lulhausen road and on the reverse side of the hill, He
stopped and waited until Sergeant Herrmann came up to him, The latter said,
"You are drunk, I'm taking you back to the Company CP*, He remembers leaving
. this point with Sergeant Herrmann and some guards taking him into a building

in tom, He knows it was some kind of an office because there were several
goldiers and an officer present, - While he doesn't remember anything that
happened in this bullding he does recall that at a later tims he attempted
to walk a straight line at the command of some officer. He recalls that
after this he travelled quite a distance in a Jeep to a place where he was
glven a blood test, after which he again entered the wvehicle and his next
recollection is of stretching out on the floor of a bullding to take a
rest, He did not sleep because he remembered hearing someone say that he
shot Sergeant Herrmann, About noon the next day he asked the military
police sergeant if he knew anything about Sergeant Herrmann and he was told
that he (Sergeant Herrmann) was dead, To the best of his knowledge, he
‘did not fire an M1 rifle at any time during the perlod he described;
Sergeant Herrmann and he were the best of friends and he had no argument
with him whatsoever at any time (Bl+9,50).

The defense counsel and the prosecution stipulated that if
Ma.jor Roland E. Nieman, Division Psychiatrist, were present in court and

RESTRICTED . 1578%
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- sworn as a witness he would testify that when he examined accused on

8 March 1945 he found that his "Neurological examination was essentially
normal except for a coarse bilateral tremor®, There was no evidence

of any psychosis and accused is able to distinguish right from wrong
but in his opinion is suffering from chronic alcoholism, Accused gave
him a history of heavy drinking since age 16, having been jailed three
times in civilian life for drinking and disorderly conduct, dr

- shaving lotlon and rubbing alcohol because he likes the ta.ste of alcohol
and does not feel good without it, Major Nieman is of the opinion that
a person "if he has drunk enough to a point where his mind can not
'function, can not form a specific intent” (R47,48) ¢

s 54 Mlurder is the unlawful ldlling of a human being with maljce
"aforethought, f!Unlawful! means without legal justlfication or excusel
(Mcke, 1928, par.l48a, p.162), ‘ ]

- Although no wit.ness actually saw accused fire the f_atal'shot,
competent, substantial evidence establishes beyond any doubt that accused
shot and ldlled Sergeant Herrmann at the time and place alleged, Whether
this homicide was perpetrated with malice aforethought and without legal
justification was a question for the court to decide and their affirma-
tive answer thereto is amply supported by the evidence of the circume
stances under which the slaying took place, The uncontradicted testimony
that accused was, immedlately prior to the shooting, angrily protesting
against being reported for his drunken condition on the front line is
conclusive on this point. . .

only serious question presented herein is whether accused's

intcu:ication was 80 severe as to render him incapable of forming the
requisite "malice aforethought® to support the finding of guilty of murder,

"While the evidence on this point was conflicting, the testimony of the
battalion surgeon and his commanding officer as to his condition and :
actions immediately after the shooting, constitutes substantial evidence

‘ that supports the court's findings against accused on this vital issue -
(Cx ETO 11269 , Gordon)e. Inasmich as the question of the effect of intoxi-
cation upon accused!s deliberative faculties was one of fact for the

. court and there is substantial evidence to support their conclusions, the
same wﬂl not be disturbed on review (CM ETO 6229, Creech), -

. 6. The charge sheét shows that accised 1is 30 years ‘and nine monthe ‘
of age and was inducted 1 September 1944 at Fort Oglethorpe, Georgia, Prior -
service’ is shown as "1 September 1933 to 17 September 1936, 34th Ordnance
3 23 June 1937 to 4 August 1939, 30th Ordnance company, 5 August 1939

to 31 March 1941, 10 Ordnance Company hagyr,

7. The ccmrt was legally conatitntod and had jurisdiction of the
peraon and offenss, No errors injuricusly affecting the substantial rights
of the accused were committed during the trial., The Board of Revidw 1s
of the opinion that the record of trial is legally euﬁ'icient to support
th- findings of gullty and the sentence,

mptbine. op - 15788
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8, The penalty for murder is death or life imprisonment as the
court-martial may direct (AW 92). The designation of the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as the place
of confinement, is authorized (AW 42; Cir.210, WD, 14 Sept.1943, sec.VI
as mmended), _ .

[

(TELPGRARY DUTY) ___ °  Judge Advocate °

X

Judge Advocate

%“M %‘WA v Judge Advocate

p 7 >~ --'4\ o
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“far Department, Lranch Office of The Judr s Advocate Genercl vith the
European Theater _8 SE? 1945 TO: Commanding
General, United States Forces, European Theater (Main), APO 757,

U. S. Arny,

l, In the case of Private WALTER W, POLSON (6383192), Company E,
411th Infantry, attention is invited to the foregoing holding by the
Board of Review that the record of trial is legally sufficient to support
the findings of guilty and the sentence as commuted, which holding is
hereby approved. Under the provisions of Article of War 503, you now
have authority to order execution of the sentence,

2+ When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement,. |
The file number of the record in this office is Cli ETO 15788, For con-
venience of reference, please place that number in brackets at the end of

the order:; (Cik ETO 15788),
| 7. .

E C. LclBIL,
eral, United States Army,
1 \JoZze Advocate Generals

Brigadier

( sentence as commted ordered executgd. GCMO 431, USFET, 21 Sept 1945)e

15+¢8¢
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Branch Office of The Judge Advocate General
with the
European Theater
APO 887

BOARD OF REVIEW NO. 3
CM ETO 15793

29 AL 1945

UNITED STATES AIR TECHNICAL SERVICE COMMAND IN EUROPE
Trial by General Court-Martial,
convened at AAF Station 386, APO 7i4,
U. S. Army, 18 May 1945. Sentence:
Dismissal and total forfeitures

Ve

First l1ieutenant LORA R. STIDHAM
0-672476, Air Corps, 311th
Ferrying Squadron, 302nd
Transport Wing

HOLDING by BOARD OF REVIEW NO. 3
SLEEPFR, SHERMAN and DEWEY, Judge Advocates

)

l. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the Buropean Theater.

2, Accused was tried upon the following Charge and Specification:

CHARGE: Violation of the 6lst Article of War,
Finding of not guilty)
Specification: (Finding of not guilty)

ADDITIONAL CHARGE: Violation of the 6lst Article of War.

Spacification: In that lst Lieutenant lora R. Stidham,
311th Ferrying Sqguadron, 302d Transport Wing, then
assigned to 1302nd Airborne Squadron (Prov), 302d
Transport Wing, did, without proper leave, absent
himself from his station at AAF Station 384, from
about 25 February 1945 to about 21 April 1945.

- 15%aq
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and was found not guilty
He pleaded not guilty/of the Charge and its Specification and guilty

of the Additional Charge and its Specification, Evidence was intro-
duced of one previous convictlon by general court-martial for absence
without leave for about five days in violation of Article of War 61,

He was sentenced to be dismissed the service and to forfeit all pay and
allowances due or to become due, The reviewing authority, the Command-
ing General, Air Technical Service Command in Europe, approved the

" sentence and forwarded the record of trial for action under Article of
War 48. The confirming authority, the Commanding General, United
States Forces European Theater, although deeming the sentence wholly
inadequate punishment for an officer guilty of such a grave offense,
confirmed it and withheld the order directing its execution pursuant

to Article of War 50%.

3. Competent evidence adduced at the trial shows that on 11 Feb-
ruary 1945, accused was sent to a hospital some ten miles from his
station for observation and treatment and failed to return to his organiza-
tion upon being released from the hospital on 24 February 1945. It was
further shown that he thereafter remained absent from his unit without
authority until 21 April 1945, on which date he was taken into custody
at Brussels by an agent of the Criminal Investigation Division.

Accused testified that although his primary duty was that of
pilot, when transferred to a new unit where he had expected that his
chief duty would involve flying, he was scheduled for comparatively
few flights, He was delayed in returning from one of them and, although
the delay was not attributable to him but to mechanical difficulties
and adverse weather conditions, he was grounded as a result. He was
thereafter sent to a hospital and, upon release, feeling that his use~
fulness as a pilot was ended because he had been grounded, he went to
the front and attempted to attach himself to "different front line
outfits.” He stated that although he was never administratively
attached to any of these organizations he participated in some combat
while at the front., He was shown to have been in both Brussels and
Paris on various dates during the period of his absence,

For a more detailed statement of the facts, reference is made
to paragraphs 5 and 6 of the review of the staff judge advocate of
the confirming authority, which the board adopts herein. _

4e The offense charged was adequately proved, The court could

disbelieve accused's sccount of his actions during his absence, and,
even if accepted as true, his act in taking the matter of his assignment
and duties into his own hands obviously is no defense and is relevant
only in mitigation (Cf: CM ETO 15243, Napolitano). There is substantial
evidence to support the court's finding that accused was absent without
leave from 25 February 1945 to 21 April 1945, as alleged.

15793
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5. The charge sheet shows that accused 1s 22 years eight months
of age and was appointed a2 second lieutenant at Lubbock Army Flying
Sehool, Lubbock, Texas, on 16 February 1943. '

6. The court was legally constituted and had jurisdiction of
the person and offense. No errors injuriously affecting the substan~
tial rights of accused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence.

7. Dismissal is authorized upon conviction of an offense in
violation of Article of War 61.

£

a. et d Judge Advocate

Jilatena i \JM...}Judge Advocate

2. /
-, e ‘
* X Aties, 4y Judge Advocate
e

RESTRICTZD
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War Department, Branch Office f% The Judge Advocate General with the
European Theater LU 1945 TO: Commanding
General, United States Forces, European Theater (Main), APO 757,

U. S, Anny

1. In the case of First Lieutenant LORA S. STIDHAM, O-672476,
Alr Corps, 311th Ferrying Squadron, 302nd Transport Wing, attention
is invited to the foregoing holding by the Board of Review that the
Record of Trial is legally sufficient to support the findings of
guilty and the sentence, which holding is hereby approved, Under
the provisions of Article of War 50%, you now have authorlty to order
execution of the sentence,

2, When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file nunber of the record in this office is CM ETO
15793. For convenience of reference, please place that number in
brackets at the end of the order: (CM ETO 15793).

i . /

Wil

_ . /FRANKLIN RITER,
A lonel,.JAGD
Jhcting Assistanty Judgelgdvocate General

( sentence ordered executed, GCMO 372, ETO, 1 Sept 1945).
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" Branch Office of The Judge Advocate General

with the
European Theater
| APO 887
BOARD OF REVIEW NO. 3 CE 1945
CM ETO 15794
UNITED STATES ) 2ND AIR DIVISION
Ve Trial by GCM, convened at

Second Lieutenant ARTHUR

C. RUF (0-806912), 703rd
Bombardment Squadron,
L45th Bombardment Group (H)

AAF Station 147 (England),
11 May 1945. GSentence: Dias-
missal and total forfeitures,

Nt o Snd

HOLDING by BOARD OF REVIEW NO. 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General with the
European Theater,

2. Accused was tried upon the following charges and specifications:

- CHARGE I: Violation of the 95th Article of War,

Specification 1: In that Second Lieutenant Arthur

C. Ruf, 703rd Bombardment Squadron, 445th
Bombardment Group (H), as Club Officer for
Officers Club at AAF Station 124, did, at AAF
Station 124, on or about 25 September 1944,
wrongfully demand of and accept from Stanley
Joseph Grove and Reginald W. Perry the sum of
£10-0-0 for the privilege of keeping slot
machines in said Officers Club,

Specification 2: 1In that # % ® as Club Officer for

Officers Club at AAF Station 12/4,did at AAF
Station 124, on or about 14 November 1944,
wrongfully demand of and accept from Stanley
Joseph Grove and Reginald W. Parry the sum of
£15-0-0 for the privilege of keeping slot

machines in said Officers Club. : 1574 N

-1—
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Specification 3: In that # ¥ % 38 Club Offié§§§{or
Officers Club at AAF Station 124, did, a ation
124, on or sbout 22 November 194, wrongfully
demand of and accept from Stanley Josseph Grove
and Reginald W. Parry the sum of £5-0-0 for the
privilege of keeping slot machines in said
Officers Club,

CHARGE II: Violation of the 96th Article of War,

Specification 1: In that % # % as Club Offic or
Officers Club at AAF Station 124, did, a_wation
124, on or about 25 September 1944, wrongfully
demand of and accept from Stanley Joseph Grove
and Reginald W. Perry the sum of & 10,0.0 for
the privilege of keeping slot machines in said
Officers Club,.

Specification 2: In that # % # as Club Officer for
Officers Club at AAF Station 124, did, at AAF
Station 124, on or about 14 November 1944, wrong=
fully demand of and accept from Stanley Joseph
Grove and Reginald W. Parry the sum of & 15.,0.0
for the privilege of keeping slot machines in
said Officers Club,

Specification 3: 1In that ¥ # # as Club Officer for
Officers Club at AAF Station 124, dld, at AAF
Station 124, on or about 22 November 1944, wrong=-
fully demand of and accept from Stanley Joseph Grove
and Reginald W. Parry the sum of & 5,0.0 for the
privilege of keeping slot machines in said Officers
Club,

He pleaded not gullty to,and was found gullty of, both charges and
their specifications. No evidence of previous convictions was
introduced, He was sentenced to be dismissed the service and to
forfeit all pay and allowances due or to become due, The reviewing
authority, the Commanding General, 2nd Air Division, approved the
sentence and forwarded the record of trial for action under Article
of War 48, The confirming authority, the Commanding General, European
Theater, confirmed the sentencs, though deeming it wholly inadequate
punishment for an officer gullty of such grave offenses and stating
that in imposing such meager punishment the court has reflected no
credit upon its conception of its own responsibility, and withheld
the order directing the exscution of the sentence pursuant to Article
of War 50%.

3. Bvidence for the prosecution:

During the period in question, one of the many "fairly a&tﬁpsﬂfPA
Rl‘.b;l&%_}_lED
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interests" of Mr. Stanley Joseph Grove, 15 A Hay Hill, Berkeley
Square, london, England, besides theatrical shows, liquor and
munitions manufacturing, was slot machines in which he was

interested in a "rather large way", as. he leased them to officers?
clubs and non-commissioned officers clubs at many-United States

Army camps in England., The slot machines were leased in each
instance under a contract providing for an equal division of

profits between him and the club concerned (R7,30,31,39). His
personal representative and "regional manager in charge of the

slot machines on American bases of the Second Air Division" was

Mr, Reginald W. Parry, 94 Mile Cross Lane, Norwich, Norfolk,

England (R7,31). About April 1944, such machines were installed

at the officers! club at Station 124 under the terms of the "normal
contract which was drawn up between the company and each particular
site", providing that the gross profits of the machines would be
divided equally (R8,37). On or about June or July 1944, accused’
became the Club Officer at Station 124 and about a ‘month thereafter,
Parry got the Mimpression" in a conversation with him that he wanted a
feut”" out of the slot machines. Parry asked him how much he wanted,
Accused replied, "& 5.0.0 a week" (R9,10)., Parry thereupon paid

him & 5.,0.0 and subsequent payments of & 5.0.0 a week later, & 10.0,0
on 25 September 1944 (R10~-11;Pros.Ex.l), & 15.0.0 on 14 November
1944 (R13,15;Pros.Ex.2) and & 5.0.0 on 22 November 1944 (R16,17;
PrOSQmQB)Q

A statement made by accused before trial after he had been
warned of his rights (R49) was identified and admitted in evidence
without objection (R50,53;Pros.Ex.4). Accused stated therein that

his intentions were to use the money so received for a "petty cash" .
-fund for the club and that "I admit that I only used some of this'~'“g{§
money for petty cash and kept the rest for myself®, He "continued: >
to receive this payment of five pounds at every settlement of the - -
slot machines, which settlement occurred almost every week",

Accused had no authority to demand or accept money from
either Mr. Parry or Mr. Grove (RL6). '

4. For the defense, two enlisted men testified regarding
numerous payments by accused from his own pocket for incidental
club expenses (R66=70). An investigation of the club's activities
over a period of months disclosed a laxity of administration in
various particulars (R92-95). Accused requested on three occasions
to be relieved as club officer (R97).

5. After his rights were explained (R100), accused testified,
He admitted the agreement with Grove regarding the payment of & 5.0.0
a week, but thought he had put all the money so received "if not a
little more" back into the club (R104-105).

He paid "out of my pocket with the money I had taken from
these slot machines" for laundry, towels, expense money for enlisted

RES’L‘R.; JED | 1574 4
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men who made trips to London to make purchases for the club, and a
"lot of small odds and ends" (R106). He estimated he received
approximately & 30.0.0 from Mr. Grove (R112) and admitted coples of
the collector's reports (Pros.Ex.l,2 and 3) evidencing payments to
him on 25 September 1944, 14 and 22 November 1944 were "evidently"
true (R111). 1In explanation of his taking the money he testified,
"If there had been proper supervision, sir, I would never have been
able to accept it" (R118), His pretrial statement in so far as it
recited he kept some money for himself was false as he later dis-
covered that what he received from the machines and what he spent
for the club "would just about balance! (R115).

. 6..:"The offenses charged against accused are closely related
to the crime of bribery under the civil law (3 Wharton's Criminal
Law (12th Ed., 1932), sec.2234, pp.2522-2525)s The evidence shows
that Zccused, in effect, gave his official approval to retaining
the dot machines at the officers club for a price,—a "cut" of & 5.0.0
a week, which he received. Similar offenses have been_held to
constitute conduct unbecoming an officer and a gentleman, such as

Lo "Becoming, as quartermaster, corruptly interested
' in public contracts, and receiving large sums as

part of the proceeds--GCMO 57 of 1870: Paying a
contractor the face of a false voucher for an.
amount greater than was due, and recelving back
from him the balance--GCMO 31 of 1869; taking money
from substitute agents for approving their appoint-
ment--GCMO 303 of 1865: Taking bribes from, and
aiding and acting in complicity with, substitute
brokers--GCM0 565 of 1865; Furnishing substitutes
for drafted men for a compensation--~G.0.17, Dept.
of the East, 1865; #* * # Taking bribes to allow
civilians to pass the picket line--G.0.48, Dept.
of the Gulf, 1863; The same, to allow them to pass
goods within the line==G.0.9, Dept. of Va., 1863"
(Winthrop's Military Law and Precedents (Reprint,
1920), note 46 at p.717)e

The court's findings of guilty are fully supported by the evldence,
Accused's offenses were clearly violations of Article of War 96
(McM, 1928, par.152b, p.188) and as they involved moral turpitude
they were also offenses punishable under Article of War 95 (CM
258108, III Bull.JAG 381-382; CM ETO 10362, Hindmarch).:

7. The charge sheet shows that accused is 27 years one month
of age and was commissioned a second lieutenant 30 June 1945 at
Marianno, Florida. Prior service is shown as follows: "16 December
1940 to 10 April 1942 Communications Section, Infantry. 1 September
1942 to 30 June 1943 Flight Schools*,

hiL . luCTED
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8. The court was legally constituted and had jurlsdiction of
the person and offenses., No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial, Ths
Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sentence,

"9+ A sentence of dismissal is mandatory upon conviction of an
offense in violatiocn of Article of War 95 and such punishment as a

court-martial may direct 1s authorized upon conviction of an orﬁ.cer
of a violation of Article of War 96,

& gg Ze_%& Judge Advocate

M & %‘/‘4‘“‘1 Judge Advocate
-~
P -
2 '
/-é//{ wAtlatey ))2 Judge Advocate
/ -
s (/A
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1st Ind,

War Department, Branch Office of The Judge Advocate General with
the European Theater, SEP 1949 TO: Commanding .
General, United States Forces, opean Theater (Main), APO 757,

U. S. Arw.

1. In the case of Second Lieutenant ARTHUR C. RUF (0-806912),
703rd Bombardment Squadron, 445th Bombardment Group (H), attention
is invited to the foregoing holding by the Baard of Review that ' -
the record of trial is legally sufficient to support the findings
of guilty and the sentence, which holding is hereby approved. Under
the provisions of Article of War 504, you now have authority to
order execution of the sentence, '

2, TWhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
this indorsement, The file number of the record in this office is
CM ETO 15794. For convenience of reference, please place that
number in brackets at the end of the order: (CM ETO 15794)e , =

* ( Sentence ordered exscuted, GCCMO 412, USFET, 15 Sept 1945).

RESTRICTED 5794
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Branch 0ffice of The Judge Advocate General

with the
European Theater
AP0 887
BOARD OF REVIEW NO. 3 ' 92 00T 1045 o
CM ETO 1581 |
UNITED STATES g J.STINFANTRYDIVIS]DN‘
Vo g Trial by GCM, convened at Bad
Koingswert, Sudentenland, Czechoslovakia,
Private AIBERT L. DE LOGGIO ) 5 June 1945, Sentence: Dishonorable
(33105054 ), Company "A", ) discharge, total forfeitures, confinement
_18th Infantry , )’ at hard labor for life. United States
) Penitentiary, lewisburg, Pennsylvania,

HOLDING by BOARD OF REVIEW NO. 3
SLEEPER, SHERMAN and DEAEY, Judge Advocates

1., The record of trial in the case of the soldier named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate Gensral with the European Theater,

2. Accused was tried upon the following charges and specificatiohss
- CHARGE Y: Violation of the 58th Article of War,

Specification 1: In that Private Albert L. DeLoggio,
Company 4, 18th Infantry, then Private First Class,
Company A, 18th Infantry, did, at his assembly area
in the vicinity of Aachen, Rheinprovinz, Germany,
on or about 5 October 194, desert the service of the
United States by absenting himself without proper leave
from his orgenization with intent to avoid hazardous
duty, to wit: combat with the enemy, and did remain
absent in desertion until he was epprehended at Liege,
llege, Belgium, on or about 11 October 1944,

ADDITIONAL CHARGE I: Violation of the 58th Article of War.
Specifications In that * # % did, at Haaren, Aachen, Rhein-
provinz, Germany, on or sbout 3 November 1944, desert .

the service of the United States and did remain sbsent
~ in desertion until he was apprehended at Brussels, - .
15814
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Brabant, Belgium, on or shout 21 November 1944,
ADDITIONAL CHARGE II: Violation of the 69th Article of War,

Specification: In that # % % having been duly placed in
arrest on or about 16 October 1944, did, at Haaren, Aachen,
Rheinprovinz, Germany, on or about 3 November 194, break
his said arrest before he was set at liberty by proper
authority.

He pleaded not guilty and, all the members of the court present at the

time the vote was taken concurring, was found guilty of all charges and
specifications. No evidence of previous convictions was introdiced, All
the members of the court present at the time the vote was taken concurring, -
he was sentenced to be shot to death with musketry., The reviewing authority,
- the Commanding General, lst Infantry Division, approved the sentence and
forwarded it for action pursuant to Article of War 48 with the recommenda-
tion that the sentence, if confirmed, be commmted to dishonorable discharge,
forfeiture of all pay and allowances due or to becoms due, and confinement
at hard labor for life. The confirming authority, the Commanding General,
United States Forces European Theater, confirmed the sentence but, owing

to special circumstances in the case and the recommendation of the revisw=
ing authority, commuted it to dishonorable discharge from the service, 4
forfeiture of all pay and allowances due or to become due, and confinement
at hard labor for the term of his natural life, designated the United

States Penitentiary, lewisburg, Pennsylvania, as the place of confinement,
and withheld the order directing the executlon of the sentence pursuant

to Article of War 503,

3¢ The evidence for the prosecution may be summarized as follows:

On or about 1 October 1944, the Ranger Platoon, lst Battallon, 18th
Infantry, with which the accused, a member of Company A, 1lst Battalion,
18th Infantry, was then serving, moved to a wooded area near Aachen, Germany,
and there was placed in an alert status for an attack which, according to
the platoon guide, "we knew had to be made in the near future" (R8-10).
On 5 October, accused was pmsent at a formation at which the platoon was
briefed for the forthcoming operation. Although the men were not informed
as to the exact time when the attack would start, they were restricted
to their platoon area and were prepared to move out on two hours' notice
(R10,11). It was common knowledge that "it was going to be hot and we
knew we were going to be with the assault company"” (R11). On the morning
of 6 October, as the result of a report that accused was absent, a search
was mads of the platoon area but he could not be found (R9). On the even~
ing of 7 October, the platoon moved out of the area near Aachen and on v
d October participated in an attack in which -severe opposition was en-
countered and heavy casualties suffered (R1l)., Although accused had no
permission to be absent, he was not present with the platoon from 6 October
through 11 October. On 11 October, hé was apprehended at Liege, Belgium,
by an agent of the 1l6th Military Police Criminal Investigation Section,

1581¢
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First United States Army, and was returned under guard to the 1lst
Battalion, 18th Infantry (R13,18,19;Pros.Ex.C).

He reached the lst Battalion on 16 October at which time
he was placed in arrest under armed guard and restricted to the limits
of the commny area of Headquarters Company, lst Battalion, then located
near Hearen, Germany (R13-15)., On 31 October, he was served with a charge
sheet embodying a charge of desertion based upon his alleged absence as
above set forth. On 1 November, the guard over him was lifted but he
‘was advised that he continued to be under arrest and would remain in the
conpeny area., On 3 November, the first sergeant of Headquarters Company,
upon failing to locate the accused when he desired to place him on a de-
tail, searched the company area and a neighboring platoon area for him
without success., He had not been set at liberty from the arrest end
had no permission to be absent (R14). He was thereafter not present with
or in the area of Headquarters Company, 1st Battalion, through 21 November
1944 (R15,18). He was apprehended in Brussels on 21 November 1944 by
the military police (Rl8 19;Pros.ix.C).

Le For the defense, Second Lieutenant David J, Cooper, who had been
a member of the Ranger Platoon during the time accused also was a member
of that platoon, testified thét he had participated in conbat with the
accused and that ' i

"] can say tha{ in combat he was a real. combat
soldier, He éisplayed a lot of initiative and
guts, He put: himself out forward and was an
incentive to the men in his unit., On one patrol
he went out and did a job he wasn't supposed to
do and did the job of three men, 1 was a member
of that patrol® (R21).

ihen asked if he would like to have accused as a member of. his platoon,
‘he replied, "No, sirs Not after this past incident, 'In combat and in
a hot spot I would say yes" (R21).

Aifter being advised of his rights as a witness, accused elected
to remain silent (R22).

5. Upon the basis of the evidence presented, the court clearly

could find that accused absented himself without leave from his organiza-
tion on about 5 October 1944 with the then existing intent to avoid hazardous
duty, as alleged in the Specification of the Charge (Cf: CM ETO 15246,
ihitehéad; Cl ETO 1406, Pettapiece). The evidence also clearly supports

the court's finding that he wrongfully broke arrest on about 3 November 1944,
as alleged in the Specification of Additional Charge II (MCM 1928, par.
139a, ppel53,154). Although accused's second absence was of comparatively
short duration, it was initiated by a breach of arrest and terminated by
apprehension and at the time of his departure accused knew he wes
awaiting trial for his former misconduct, These facts constitute a suffi-
cient basis for the court!s inference that at the time of absenting him-

self or at some time during his absence he intended to remain permanently

RESTRICTED 10814
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away from the service and was thus guilty of desertion, as alleged in
the Specmflcutlon of idditional Charge I (cf. Ci ETO 7379, Keiser,

CM ETO 2723, Copprue).,

6e The charge sheet siows that accused is 25 years of age and
was inducted 30 October l9hl at Philadelphia, Pernsylvania. No prior
service is shown,

7. The court was legally constituted and had Jurisdiction of
the person and olfense, No errors injuriously afrfecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trl@&iis legally sufficient to
support the findings of guilty and the sentence as commuted,

8. The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58), Confinement
in a penitentiary is authorized by Article of Tar L2, The designation
of the United States Penitentiary, Lewisburg, Pennsylvania, as the
place of confinement is authorized (Cir.229, WD, 8 June 1944, sec.Il,

pars.b(4), 3b).
v ) 7 )
éfj Y Q; e 4: & Judge Advocate

7
W. (& \%ﬂdw"wu)udge Advocate
' )

e N w0 Judge Advocate
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1st Ind.

 War Department, Branch Office of The Judge Advocate General with the
European Theater. 2 06T 1945 T0: Commanding
General, United States Forces, Buropean Theater (Main), AFO 757,
U. S. Army,. ) )

- 1. In the case of Private ALDERT L. DE LOGGIO (33105054),
Company "A",. 18th Infantry, attention is invited to the foregoing
. holding by the Board of Review that the record of trial is legally
sufficient to support the. findings of guilty and the sentence as
 commuted, which holding is hereby approved. Under the provisions of

Article of ar 50%, you now have authority to order execution of the
sentence,

. "2e Vhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
sement, The file number of the record in this office is CU ETO
158X\ For convenience of reference, please place that number in
" brackéts at the and Af +ha Andawe (Ol BTO 15814).

d

7,
Vu’w/ - r/ T
Y i

" E. Co Mcletl,
Brigadier General, United States Army,
Assistant Judge Advocate Cenerals -

( Sentence as commited ordered executede GCMO 497, USFET, 20 Oct 1945).

-1 -
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Branch Office of The Judge Advocate Genéral
with the
Eurcpean Theater
APO 887
BCARD OF REVIEW NO. 2 92 SEP 1445

CM ETO 18817

CONTINENTAL ADVANCE SECTION, COMMUNI-
CATIONS ZONE, EUROPEAN THEATER OF
OPERATIONS

UNITED STATES
Ve
Trial by GCM, convened at Mannheim,

Germany, on 31 May 1945, Sentence:
To be hanged by the neck until dead.

Technicien Fifth Grade
IESTER H. SWEENEY- (35779783),
3993rd Quartermaster Truck

Company

)
)
)
) '~
)
)
)
)

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HEPBURN and MILLER, Judge Advocates

l, The record of trial in the case of the soldier named ebove
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European Theater.

2+ Acoused was tried upon the following Charge and' Specifications
CHARGE: Violation of the 92nd Article of War.

Specificationt In that Technician 5th Grade Lester
H. Sweeney, 3993 Quartermaster Truck Company,
did, a& Heilbronn, Germany, on or about 8 May
1945, with malice aforethought, willfully, deli=
berately, feloniously, unlawfully, and with pre-
meditation kill one Sergeant Loyd Bryant, 3993
Quartermaster Truck Company, a human being, by

. shooting him with a pistol,

e 15817
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He pleaded not guilty and, all of the members of the cowrt present
at the time the vote was taken concurrihg, was found guilty of the
Charge and Specification. Evidence was introduced of one previous
conviction by summnary court for absence without leave for one day in
violation of Article of War 61, All of the members of the court
present at the time the vote was taken concurring, he was sentenced

" to be hangsed by the neck until dead. The reviewing authority, the
Comuanding General, Continental Advance Section, Communications Zone,
APO 667, U, S. Army, approved the sentence and forwarded the record
of trial for action under Article of War 48, The confirming authority,
the Commanding General , Furopean Theater, confirmed the sentence and
withheld the order direoting the execution of the sentence pursuant
to Article of War 50%. )

3+ Evidence for the Prosecution: During the early part of May
1945 the 3993rd Quartermaster Iruck Company was stationed at Heilbronn,
Germany (R6) and occupied one buildinge The ground floor was used as
an orderly room and a dispatcher's office; the uppa floors, for
sleeping quarters. The accused, a member of the organization named
(r6), slept on the second floor about 75 feet from the Dispatcher's
Office and his bunk could be reached therefrom in 30 segonds and without
being observed by one outside of the building (R31-32), About 4 May 1945,
the accused and Sergeant Loyd Bryant, the deceased, had a quarrel and
were separated by an officer. Subsequently, accused comphined that
Bryant had hit him and that that was the first time a man had ever
slapped him, He said, "I am going to cut his goddamn throat" and exhi-
bited a long-bladed knife (R6)s The next nirht accused went about ine
quiring where various enlisted personnel ulept (R7)s That same day he
2ho1r;d one of the officers two German small-caliber automatio pistols
R10).

Accused and another soldier loft the camp area together the
night of 7 May. He had two automatic pistols with him and loaned
one to the other soldier, telling him that it was loaded with two
shells, He also showed the other soldier that the pistol that he
retained was loaded. After drinking some wine the two re#furned to
the camp area about one hour af'ter midnight, They stopped to talk
- to the guards. Accused brandished a pistol and said it was loaded
(R19=20). He was described as intoxicated but not drunk (R16,19,21).
He remarked, "Ahat a son-of-a~bitoh Sergeant Bryant was", and, "I am
going to take care of that son-of-abitch, and if you don't keep your
mouth shut I will take care of you" (R20), He left the guards and

“headed toward the dispatcher's office (R20). Accused opened the door of
that office and went in, followed by his companion of the evening,
Sergeant Bryant was asleep lying on a counter., Two other soldiers
were also asleep In the rooms. Aocused pointed his pistol at Bryant's
head, and said, "If I kill this guy will anybody tell?" His companion

Riﬁt‘zn'if:‘;zn 15 8 1%
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persuaded him to come out of the office, but he could not get accused
to go to bed so he left him (R14). Accused then went to Sergeant
Long's room and awakened him with a flashlight and told him that

Bryant was asleep in the office and that he was "going to get him",

Long talked to him awhile and told him to go to sleep (R7). Accused
then returned to the dispatcher's office with the pistol in his hand
(RZS). The two oocupants other than Bryant saw him and ran from the
offices The first one out, frightened by the sight of the pistol,

" got only 40 to 50 yards away when he heard a shot (R24). The other

one was awaskened by accused, who tapped him on the chest with the
pistol., He then went out, leaving only the accused and the sleeping
Bryant in the offices About 30 seconds later, when he was only 25

feet away, he heard a shot and immediately r eturned to the offices

Ee saw no one leave the office. When he entered he saw Bryant with
blood oozing from his head make a gasp or two. No one else was in

the room (R26-28). There was only ome door to the office but one could
come out of that door and turn right and go upstairs to the sleeping
quarters without being seen frem where he was (R28)e A doctor examined
Bryant within 15 minutes and pronounced him dead (R31). An autopsy
revealed that a bullet entered Bryant's face to the right of his nose,
pierced his brain, and caused his death (R42). An expended 7.35 caliber
cartridge was found in the office (R37). The guards got excited and
fired several rounds with their guns after the pistol shot was heard
(R20), 15 or 20 minutes later, billets were inspected and the accused .
was found undressed and in his bed (R11,12). No small arms weapons
could be found in the organization (R11,31). '

There was introduced in evidence a pretrial written statement,
voluntarily made by the accused, in which he denied having any pistol
other than the one he had loaned to his fellow soldier of the evening
and dernying any knowledge of, or participation in, the killing of
Bryant. He olaimed he was uniressing and getting into bed when he
heard the shotse He did not know where the Dispatcher's Office was
located and was never in it, He also denied that he ever uttered any
threats against Bryant and did not see him on the 7th or 8th of May
1945 (R37; Pros.Ex.l). .

4+  The accused, having been fully advised regarding his rights
a8 & witness, elected to remain silent. He stated through counsel
that there was nothing he coud add to his signed statement which
was already in evidence (rRed). -

5+ The acoused has been convicted of the murder of Sergeant
Loyd Bryant, Murder is the unlawful killing of & human being with
malice aforethought, A legal presumption of malice may arise from
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the deliberate use of a deadly weapon in a way which is likely to
produce, and which does produce, death (Underhill's Criminal Evidence,
.(4th Ed. 1935) sec.557, pe1090)s Personal ill-will and hatred toward
the person killed may constitute malice.

" The facts shown by the evidence of the prosecution prove
beyond any reasonable doubt that the accused deliberately, after
expressing his hatred and ill-will or malice toward the deceased,
discharged his deadly weapon so as to cause the bullet to go through
the deceased's brain while he was asleep. The killing of the de-
ceased was not only widely advertised by the accused in advance,. but
was planned and executed in apparent cold tloods

#The proven facts disclose an act of homicidal -
violence which is inherently of such wicious,
brutal savagery as to carry within itself proof
of malice aforethought and therefore, 1rrefrs.gab1y
stamps the offense murder and not manslaughter"

(cu ETO 3585, Pyzate).

All of the elements of the offense were swported by ample competent
evidence{CM ETO 438, Smith; CM ETO 2007, Huria; CM ETO 3042, gx
CM ETO 4292, Hendricks; CM ETO 6229, Creoch;.

The accused did not take the stand to deny the act but
rested solely upor his pre-trial denial of any participation in the
crime, Giving full credit to his pre-trial statement as if it were
a valid defense, it raised an issue of fact of the identity of the
person who killed the decased. The court resolved the issue against
the accused, Inasmuch as the determination of facts is within the
exclusive province of the court, its findings of guilty when based
on substantial evidence as here will not be disturbed by the Board
upon review (CM ETO 4194, Scott).

Neither insanity nor drunkenness was suggested as a defense.
There was, however, some evidence that the accused was intoxiocated,
but not drunk. Voluntary drunkmnees is no excuse for crime commiited
while in that condition, but it may be considered as affecting mental
capacity to entertain specific intent (McM, 1928,’par.1263, pe136).
Any suggestion in the instant case. that the intoxlcation of the ac-
cused might have ‘affected his mental capacity to entertain the neces-
sary malice aforethought involved in the crime of murder is refuted,
not only by his expressed intentions to commit the crime, but also
by his ounning and agllity in undressing and getting into his bed
in his effort to avoid detection. Again, the suggested issue was
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one of fact for the court to determine. Its decision, under the
circumstances, is final (CM ETO 14745, Rowell; CM ETO 10780, Olsen).

6. The court was legally constituted and had jurisdiction
of the person and offense. No errors injuriously affecting the
substantial rights of accused were committed during the trial. The
Boagd of Review is of the opinion that the record of trial is legally
-sufficient to support the findings of guilty and the sentence.

7. The charge sheet shows the accused to be 29 y{é.?'a and six
months of age. Without prior service, he was inducted on 25 January
1944 at Huntmgton, West Virginm.

8+ The penalty for murder is death or life imprisonment as the
court-martial may direct (AW 92)

(TEMPORARY DUTY) ~ Judge Advocate

Judge Advocate

%\\M %VM@ Jud'ge Advooate

S 1581



RESTRICTEL a
(20)

] 1st Ind, -

War Department, Branch Office 05 %’he %u%&smivocate General wih the
European Theatere ’ SE T0: Commanding
General, United States Forces, European Theater (Main), APO 757,

U. Se Armye

l. In the case of Technician Fifth Grade LESTER H. SWEENEY
(35779783), 3993rd Quartermastsr Truck Company, attention is invited
to the foregoing holding by the Board of Review that the record of
trial is legally sufficient to support the findings of guilty amd .
the sentence, which holding is hereby approved. Under the provisions

of Article of War 50%, you now have authority to order execution of
the sentence, :

2¢ When copies of the published order ars forwarded to this
office, they should be accompanied by the foregoing holding, this
irmd orsement and %the record of trial, which is delivered to you here=
withs- The file number of the record in this office is CM ETO 15817. .
For convenience of reference, please place that number in brackets
at the end of the order: (CM ETO 15817). ’ .
3. Should the sentence as impdsed by the court and o firmed
by you be carried into executiod, i%\is requested ’E,\& > copy

files may be Jetipletea

Brigadier Gleneral, United 3tates Army,
Assistant Judge Advocate General.

( sentence confirmed but after reconsideration commuted to Aishonorable
discharge, total forfeitures, and confinement for life, Persuant to par 87>
MCM 1928 so much of previous action dated 4 Aug 1945 as inconsistent with this :
action recalled, Sentence as commted ordered executed. GCMO 499, USFET ,
23 Oct 1945).

m:.s*'rgﬁz'é'rm
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Branch Office of The Judge Advocate General

with the
European Theater
APO 887
BOARD OF REVIEW NO, 3 :
. 29 SEP 1945
CM ETO 15836
UNITED STATES ; CHANNEL BASE SECTION, COMMUNICAw- -
3 TIONS ZONE, EUROPEAN THEATER
e
~ : ) Trial by GCM, convened at Liege,
Private First Class EDWARD ) Belgium, 22 June and 5 July 1945,
WHITE (3L475L861), 3717th ) Sentence: Dishonorable discharge,
Quartermaster Truck Company ) total forfeitures, amd confinement
, ) at hard labor for life, United
). States Penitentiary, Lewisburg,
) Pennsylvania,

HOLDING by BOARD OF REVIEW NO, 3 R
SLEEFFR, SHERMAN and DEWEY, Judge Advocates

l. The record of trial in the case of the soldier named sbove
has been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specif‘ication:’
CHARGE: Violation of the 92nd Article of War,

Specification: In that Private First Class Edward

White, 3717th Quartermaster Truck Company, did,

. at Chenee, Belgium, on or about 19 May 1945, with
malice aforethought, wilfully, deliberately, )
feloniously, unlawfully, and with premeditation
ki1l one Technician Fifth Grade Will Mosely, a

human being by shooﬁ.ng him with a pistol,

He pleaded not guilty and, two thirds of the members of the court
present at the time the vote was taken concurring, was found guilty
of the Charge and Specification., No evidence of previcus convictions
was introduced, Three-fourths of the members of the court present

at the time the vote was taken concurring, he was sentenced to be-‘dis-
honorably discharged the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor, at such place
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as the reviéwing authority may direct, for the term of his naturel
life. The reviewing authority approved the sentence, designated
" the United States Penitentiary, Lewisburg, Pennsylvanis, as the place

of confinement, and forwarded the record of trial for action pursuant

to Article of War 50%.
| 3. Prosecution's evidence:

The L008th Quartermaster Truck Company held a dance at a
theater in Chenee, Belgium, on the evening of 19 May 1945 (R10-11,1}).
Between the theater auditorium and the street there was a large
lobby. Opening off the lobby to its right facing the street was a
cafe, which also had an exit on the street. ~There were a few steps
down to the street from the lobby floor exit (R15; Def.Ex.d). -

During the evening, before 1145 hours, two soldiers (identifled

by defense evidence as accused and Private Joseph Powell of his company

(RL7-L8))were seated at a table in the cafe. Technical Sergeant
William Ingram, L4OO8th Quartermaster Truck Company, observing that
“one of these soldiers (identified by defense evidence as Powell ‘
(R47-L48)) had his head on his arms on the table, walked over and asked
him if he were sleepy. Powell said "™o." The other soldier (identi=
fied by defense evidence as accused (R47-h8)) said, "What do you
have to do with him?" and took out a .25 caliber pistole Ingram
remarked, "You don't have to pull out a gun. I don't meen any harm"
and added, "I just asked if he were sleepy". Accused put the weapon
in his shoe while Ingram immediately went into the dance hall (R10)
to obtain his jacket, the pocket of which contained a pistol, He
returned to the cafe with "my hand in my pocket and the gun was in
my pocket" (R12), However, his first sergeant relieved him of the
weapon, having seen it and being engaged in "taking all the guns he
saw in the company" (F13,58,61). Ingram then obaerved that "they
were putting one of the soldiers out the door" (R10), Accused was
later observed, his mouth and nose bleeding, backing across the
street outside the lobby of the theater (R22-23,31,35)., At that time
Technician Fifth Grade Will Mosely (deceased) was standing outside
the lobby on the steps leading to the street level about ten feet
from accused, Accused aimed a .25 caliber pistol toward deceased and
fired (R18,21-22,2L,27,31=32,36)s Deceased fell to the ground with
his hands to his stomach (RiL,21,2}4,28,30)., His death a few hours
later resulting from a bullet wound was caused primarily by a
"hemorrhage from the abdominal aorta® (R6~7).

After the shooting, accused delivered to the investigating
officer a .25 caliber "Belgique pistol™ which he indicated was the
weapon he fired the night of 19 May 1945 (RLl). Questioned by First
Lieutenant Lonmie J. McCall, 4008th Quartermaster Truck Company,
accused identified this weapon as his and the one he used the night
deceased was killed (RL5-L6; Pros.Ex.l).: ' : ’

L, For the defense, Powell testified that it was about 2200
hours on 19 May 1945 when he and accused arrived at the dance in

‘
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Chenee, Belgium. They danced a couple of dances and went to the cafe
vwhere they sat at a table and ordered two beers, Powell leaned on
the table with his head in his hands. A sergeant walked up and said,
Miake up, we don't sleep here®. Powell did not argue and leaned back on
" the table after another soldier remarked, "Don't pay any attention to
him, He's drunk®. The sergeant soon returned with six or seven
gsoldiers, grabbed him by the shoulder and said, "You don't sleep in
here", When Powell protested that he was not sleeping, the sergeant
_grabbed him again by the shoulder, "started arguing, one word after
another", The sergeant brought out a .38 caliber pistol and three
soldiers pushed Powell out of the door of the cafe, Powell went up
the street to his left., Accused walked out and "when he threw up his
pistol the first time, it did not go off, and the Sergeant was stand-
ing in the doorway when the shot was fired"., The sergeant fired amd
accused "fired twice after this sergeant" (RL7-L9). The next morning
?cguged sald to Powell ®"if anyone got shot he imagined he did it®
R51).

: Charles Cochart, Rue de 1'Eglise 97-99, manager of the theater
in Chenee, observed two soldiers at a table in the cafe on the evening
of 19 May 1945, one of whom was "lying down", He

"saw from the hall side a soldier coming in who

came and shook the one that was lying down and then
the one that was opposite seemed to get cross and he
pulled a pistol out, I saw the sergeant Jump on it. -
He twisted the soldier's arm and pulled his pistol
away from him. I think that he unloaded the gun and
put it in his pocket and I think he led him out into
the yard" (R52-53).

I S5« After hié rights were explained accused elected to remain
silent (R56~57).

6. While there was some conflict between the testimony of the
prosecution and defense witnesses, it was clearly established that
accused and Powell were seated at a table in the cafe when Ingram, re-
senting Powell's conduct in assuming a sleeping position at the table
spoke to him about it. Accused drew 3 pistol which caunsed Ingram to go
after his om weapon. Unidentified soldiers ejected Powell from the
cafe. Accused left at about the same time and while standing outside
in the street fired a .25 caliber pistol at deceased, the bullet
striking him in the abdomen and causing his death, Thers was no evid-
ence to indicate that deceased took any part in the disturbance that
followed Powell's conduct in the cafe,

The homicide in this instance follows the pattern of a cafe
brawl in which an accused using a dangsrous weapon causes the death
of an innocent bystander. Such conduct is murder as fully discussed
by the Board of Review in the case of CM ETO 3042, Guy, Jr., in which
an irmccent bystander was killed and wherein it was said:

=3 | - 1h
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"whether or not accused's intent to kill was

formed suddenly, under the influence of an uncon-
trollable passion or emotion aroused by adequate
provocation, whether or not & sufficient 'cooling
period' had elapsed or whether the formation of the
intent was the result of mere anger, were questions
of fact peculiarly within the province of the court,
whose determination thereof against the accused in
finding him guilty of murder rather than manslaughter
is supported by substantial evidence and will not
be disturbed upon appellate review",

In the present case, the evidence of accused's unjustifiable firing at

Mosely, wholly unprovoked by the latter, a mere casual bystander,

fully warranted the court in finding him guilty of murder as alleged

(cu ETO 3042, Jr., supra; CM ETO 292, Mickles; CM ETO 2007, Harris,
' Jr.3 CM ETO 3150, a-ter?. :

7 The charge sheet shows accused is 21 years one month of ape
‘and was inducted 25 June 1943 at Fort Benming, Georgia. He had no
prior service,

-~ 8. The court was legally constituted and.had jurisdiction of the
person and offense., No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of "the opinion that the record of trial is legally sufficlent to
support the ﬁ.ndings .of guilty and the sentence.

9. The penalty for murder is death or life imprisorment as the
court-martial may direct (AW 92)., Confinement in a penitentiary is
authorized upon conviction of murder by Article of War 42 and sections
275 and 330, Federal Criminal Code (18 USCA L5L,567)s. The designation
of the United States Penitentiary, Lewisburg, Pennsylvania, as the
place of confinement, is proper (Cir.2$ WD, 8 June l9hh, seceIT,

paro.lb(h), 3b). ‘ . _
&&Ewﬂr‘ Judge Advocate
;’A M C Mdge Advocate
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Branch Office of The Judgé Advocate General -
with the '
European Thesater
AP0 887
BOARD OF REVIEW NO. 2 1S 0CT 1945
Cil ETQ 15840
UNITED STATES ) 69TH TNFAWIRY DIVISION
) .
V. ) Trial by GCii, convened at AFO
). 417, United States Army (Cermeny),
Private First Class ALBERT F. | ) 21 May 1945. Sentence: Dis-
BISHOP (11014832), Headquarters: ) honoreble discharge, total
Compeny, 3rd Battallon, 272nd ) forfeitures and confinement at
Infantry . ) hard lebor for| life. United
) States Penitentlary, Lewisburg,
) Pennsylvania. .

HOLGING -by BOARD OF REVIEW HO. 2
HEPRURN, MILLER and COLLINS, Judge Advocates

1., The record of trial in the case -of the soldier named above has
been exeamined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in cherge of the Branch
Office of The Judge Advooate General with the European Theater. .

"2+ Accused was tried upon the following\chgrges and specifications:

CHARGE I: Violation of the 92nd Article of War,

Specificationt In that Private first class Albert

F. Bishop, Headquerters Company, 3rd Battalion,
272 Infantry, did, et Borsdorf, Germeny, on or
ebout 17 April, 1945, forcibly and feloniously
egeinst her will, have carnal knowledge of HLaria
Ostenska.

CHARGE IIt Violation of the 63rd Article of War.

Specificationt In that * * ® gia, at Borsdorf,

Germany, on or about 17 April, 1945, behave
with disrespect toward First Lieutenant

. Marshall Aeron, his superior officer, by

saying to him "Like hell I will", or words

" to that effect. -

RESTRISTED



RESTRICTED
(36)

CHARGE III: Violation of ‘the 64th Article of War.

_ Specification: In thet * * * having received a
lewful order from First Lieutenant Marshaell
Aaron, his superior officer, to "Stay where
you are’ did, at Borsdorf, Germeny, on or’
about 17 April, 1945, willfully disobey the
sems .

He pleaded not guilty and, all of the members present at the tjime the
vote was taken concurring, was found guilty of the charges and speci-

~ fications. - No evidence of previous convictions was introduced. All
of the members of the court present at the time the vote was taken
concurring, he was sentenced to be hanged by the neck until deed. The .
reviewing authority approved the sentence and forwardes the record of
trial for action under Article of War 48 with a recommendation that, in
view of the accused's previocus excellent record and the fact that the
victim of the rape was not otherwise physically mistreated, the sentence
be cormuted to dishonorable discharge, total forfeitures and confinement
at hard labor for the term of his natural life. The confirming auth-
ority, the Commending General, United States Forces, Buropean Theater,
confirmed the sentence, but, owing to special circumstances in the case
and the recommendation of the reviewing euthority, commuted the sentence
to dishonorsble discharge, forfeiture of all pay and allowances due or to
become dque, and confinement at hard lsbor for the term of accused's '
natural 1life, designated the United Stetes Penitentiary, Lewisburg,
Pennsylvenia, as the place of confinement, and withheld the order directing
execution of the sentence pursuant to Article of Wer 503.

~.

-

3. Evidence for the Prosecution

a. Chaerge I (Rape): On 17 April 1945, quring deylight hours neer .
- Borsdorf, Germeny, the accused, & private first class in Headquarters
Company, 3rd Battalion, 272nd Infentry (R17, 19, 40) drove a "jeep". He
- stopped and invited a 15 year old Polish girl, Maria Ostanska, whom he
“had seen on the road to enter the vehicle. Reluctantly and upon the
urging of girl companions she accepted the invitation (R8). She could
speak and understend only Polish, which language he could not spesak.
Insteed of driving her in the direction she asked him (by sign manual) to
take her, he drove toward Borsdorf. He passed the commend post of a
platoon of an antiaircraft battery located in a house in front of which
stood First Lieutenant Marshall Aaron, the platoon commender, and 3
enlisted men (R17,23,26). Accused drove past them, turned erocund, and.
returned to within 20 yards of them and there turned sharply into a lane
and stopped the jeep in-a field et a distance estimated at 50 to 100 yards
away (R17-18, 28-29). About 30 minutes later members of this group saw
the accused and the girl arise from the grass near the standing jeep end
enter it, Accused then turned the Jeep ebout, stopped and lighted s
cigarette and then proceeded shead (R29). As he was sbout to drive out
--.onto the highway, Lieutenant Aaron halted him beceuse he had brokén.a‘

-2 ' s
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commmication wire when he drove in to the lane (R18,29). The girl was
_crying “"but was not meking any noise" (R26). The lieutenant thought

" she was frightened because she was caught with a soldier and concerned

" himgelf with having the accused fix the broken wire. Her clothes were
not disarranged, torn, or dirty (R26). = She appeared frightened snd
ashamed (R27)., "She had been crying and had her hands over her face
end she was pretty hysterical® (R19). He turned the girl over to one
of the enlisted men who spoke snd understood Polish (R19)., When .
questioned by .the enlisted man as to what had occurred she said in
Polish that she had done "something "bad"™ which meant in Polish that she
had hed intercourse (R29). She stated that theai}eas_on she could not

_ prevent the accused from having intercourse with her was because she :
could not speak English. She gave no other reason (r32,34), but "she
was upset and hysterical™ (R33). She was then taken to an officer of
the Medical Corps for examination. Upon examination he found & few
small tears in the lining of her vagina and upon inserting end with-

. drawing one finger bright red blood followed which showed that the
hemorrhage was the result of injury. ° The condition indiceted that .
some object larger than the vegina orifice had entered it by force (r35).
There were no bruisds or other injuries on her body (R36-S7), nor digd
her clothes show signs of a recen® struggle (r38).

One of the enlisted men examined the area from which he had seen *
the accused and girl arise. It looked as if it hed been "layed in™ but
showed no signs of a struggle or scuffle. . It was visible from where
the group stood, but it was covered with grass of sufficient height to
. obscure persons lying in it (R34). When a search was made of the place,
after the incident, a pair of dark glasses belongingz to Maria was found
"(R14,18,30) and there was blocd on leavesmd twigs (R30). - No one
noticed whether accused hed a weapon with him at any time (R23), nor
whether the girl was weeping when she walked over to and re=-entered the
jeep after being in the grass. It appeared as if accused and the
young woman approached the jeep separately - one followed the other (rR23).

Maria testified that when the accused stopped the jeep in the
field he dismounted then ordered hér to leave the vehicle. When she
hesitated to comply/ai demand, he grabbed his weapon.- She saw a man
and his wife whom she knew near the road and "started to holler", but
the' accused dragged her out of’'the jeep. She scresmed.. He hit her
twice and "you lnow what the rest is" (R8). She insisted that she
could not tell what happened because she did not "know how to say it"
(R8)s . After much coaxing end persuasion and leadin; questions, which
failed to elicit from the girl testimony concerning accused's carnal
connection with her, the court recessed

"With the consent of the defense counsel end
accompenie? by the defense counsel an:
attempt was made to have the witness forpget
her embarrassment and tell a full story" (R9).

Upon reconveninz of the court the girl testified that

T 15841
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hen I began to scream he hit me twice and
grabbed his weapon and threw ms down" (R9).

* She testified further he then 1ifted her dress, and when asked to
proceed with the narrative she again stated, "I just don't know how
to say it" (R10). Then..

"At the suggestlon of the coart and with the
consent of the defense counsel the wltness'
, mother was brought into the room and advised
. that she must remein silent - that her
presence was to help ease the embarrassment
of the witness" (R10).

After the mother's entrence into the court room the girl stated that "he
[accused/ lay down on me" (R10) but insisted that she did not "know how
to say it" (R10). - Again the court recessed for a brief period and upon
resunption of proceedings, Maria festified that the accused threw her
down and lifted up her dress, removeqd -her pents and "had intercourse with
me™. When asked if accused's penis penetrated her orgen she enswered
effirmatively (R11). She claimed she did "everything" to stop him, in
that she tried to get away from under him, end she pushed him, but she.
.did not scratch, bite, or kick, or pull his hair (R11, 15). She yelled
"all I could™ until he hit her. She beceme scared when he took his ,
carbine and threatened her with it (R11-13).  She did not scream while
on the ground because he covered her mouth with his hend. Her pants were
not torn by their removal (R16). She denied that he kissed her or that
she kissed him, She stated that she put on her untorn pants after the
act occurred. She claimed that she was crying from the time he pulled
her out of the jeep and "hollered" loudly. She suffered no pain during
the intercourse or thereafter (R46-47). :

b. Charges II and III (Disrespect toward and willful disobedience of
‘Lieutenant Asron).

) After the accused had fixed the wire that he had broken, and
after the Polish girl had been questioned end teken to an Army medical
officer, Lieutenant Aaron and the eccused engaged in a heated discussion
concerning the girl and the accused's conduct. ' _.VWhen questioned as to
the presence of the girl in the jeep accused asserted he had "picked
her up down the lane * * * picked her up at the second house™ (R18).
There was no "second house" (R18). Accused further stated to Lieutenant:
Asron that he "was teking her to her mother" (R18). They were both
angry. The officer then stated to him that his statements were false.
The accused's attitude was unsoldierly (R25-26). The lieutenant may
have said, "fhet are you, a God-dermed recruit?" but did not remember
that (R22) Accused got out of the jeep and wanted to talk to the -
lisutenant "man to man" as he observed that the lieutenant wore the
insignie of the Coast Artillery Corps and the accused had served in that
Corps for four years in Penama. The lieutenant told him to get back
into the jeep and  to watch out how he was talking., He 4id as directed
‘bt when the lisutenant told him to stay right where he was, he ]f *)lft
. : Ly L
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the lieutenant and said "like hell, I will" and drove off., The lieutenant
detected the odor of ligquor on his breath and wanted him to stay in the
jeep so that he could send for someone to teke him into custody (R20-21),

4, After his rights as a witness had been explained to him, adcused .
elected to testify in his own behalf, He admitted that he accosted the
girl cn the road, invited her into the jeep and then drove into a side
road for a distance of about fifty yards and stopped. They both left
the jeep and walked over to a fence about 4 feet high. There he first
lay down and she did the same.. She understood what he wanted elthough
they did not speak the same language and when he opened his trousers she
lifted up her dress and assisted him in having intereourse with her.
Then he completed the copulation, he arose, arranged his clothing and
entered the jeeps She followéd him and alsc entered the jeep. He drove
up the lane and turned eround, stopped, lit a cisarette, and starteg
forward. When within 15 feet of the main hishway Lieutenant Asron
stopped him. Wnen the girl sew the officer she sterted to|cry. The
officer complained about e broken communication wire and accused offered
to and did fix it. Lieutenant Aaron escorted the girl from accused's .
jeep to his own jeep where she was questioned by an enlisted man who
spoke Polish, and then the officer commenced to question him concerning
his name, hig outfit, the girl, end what he had been doing with her.
Lisutenant Adron became angered and called the accused a "God-darmed
recruit", Accused told him that he had spent 4% years in Panama in
the Coast Artillery. The officer was also in the Coast Artillery and
said, "how come we can't get along"?  Accused said they could not geot
along because of the name he called the accused. Lieutenant Aaron then
tcld him to stay where he was., “He replied that he had to lay comnuni-
cation lines and added "like hell I will" and drove.off (R40~42). He .
-denied that he ever struck the girl or threeatened her with any weapon.
There was an -1 in the jeep but he did not use it. She did not
scream or resist (R42-43). He had no sicns of blood on himself (R44),

One of the enlisted men standing on the highwey with Lieutenant
Aaron Auring the time the accused drove by with the girl testified for
the defense and stated that he saw the accuse? drive in to the lane and
about 30 minutes later came cut of the lane in the jeep. During that
time, the accused was within 100 yards of him and if the girl had yelled
or screamed he would have hesrd it. He heard no scream or yell (R39-40).
[}

5. With reference to Charges II and III, the evidence for the
prosecution showed and the accused admitted, that when he receivers a
lawful order from a superior officer, Lieutenent Aaron, to stay where
he was, he not only willfully disobeyed the order but also behaved with
- disrespect toward the officer by saying "Like hell I will" and drove off
in his jeep. While both offenses were part of the same transaction.
it was proper to charge them as separate offenses (ClM ETO 6694, Warnock,
and euthorities therein cited). Such conduct under the circumstances
constitutes a violation of Articles of War 63 and 64 (Clf ETO 6194, Sulhem;
CM “TO 106, Orbon; hICLL. 1928, par.133, p 146). .
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"6+ &, . Proliminary to consideration of the question whether the

redord of trial is legally sufficlient to. support the findings of accusedt's
guilt’ of the orime of rape, it is necessary to determine whether eccused's
rights were substantially prejudioced by the procedure involved in the .
~interrogation of the -prosecution witness, Maria Ostenska, the vietim of

the alleged rape., ' The record shows that the young woman was an unwillins ’
but not a hostile ‘witness., Hef testimony was given through an interpreter -
as she had no knowledge of the English lenguage.  Her direct examination -
is pregnant with proof of her beydlderment and. embarrassment. She was at
" the time of trial but 15 years of ege. It is fair to infer that she was
- & displaced person as she is of Polish nationality and at the time of the
.incident was discovered deep in the heart of Germany. Her clothing was
described by Captain Robert 8. Tinkham, Medical Detachment, 272nd Infantry,
who made & rhysical examination of her soon after the affair, as being

"unkempt®. It was "poor and dirty™ (R38). .While the record is entirely
- 8llent as to her background it does not require much imagination on the -
. . part of the reviewer to place her within the large group of civilians on

. the continent of Europe who are today pathetic and tragic victims of
war. Captain Tinkhsm's testimony permits the definite inference that .
" prior to the act of intercourse with accused she was a virgin.

The ybung woman was the principal witness before a court-
martial in a capital case. She was suddenly thrust into surroundings
strange and confusing to her. She was required to relate to men of
an ‘alien netionality the details of en event of the most intimate and
. personal nature, Natural modesty temporarily closed the mouth of
the child. She spoke freely of those incidents which d4id not touch or
pertain to the actual coltion, but when testimony was necessary to establish
accused's carnal connection with her she "did not know how to say it". The
rule prohibiting the use_of leading questions on direct examination of a
witness was properly relaxed (MCM, 1928, par. 121ec, p.128), Both the
triel judge advocate and the law member by use of leading questions attempt~
ed to secure from the witness testimony pertaining to the copulation, but
the efforts were futile. The girl persisted in her statement that, she
414 not "know how to explain™, ~ After the recess of the court for the
purpose of having "the wltness forget her embarrassment and tell a full
story", she asserted "You know I° don't know how to say it" (RlO)

The court was thus presented with a difficult situation. In
‘the interest of justice it was entitled to hear from the mouth of the
witness the details of her copulation with accused. There is no mandate
of"law which required the court to remain supine end helpless under such
circumstences, and thereby allow the accused an advantage to which he was
not entitled. Beyond peradventure the court was not authorized to use
physical or moral violence to comEel the witness to testify. It is
obvious also that the remedies provided by the 23rd Article of War whereby
e non=-military witness who refuses to testify before a court-martisl
~8itting in the continental United States may be punished were not availeble
to the court in the instant case.

Confronted ‘with the alternative of allcwing the vital facts of
the cas. to remain undisclosed end thereby. frustrate justice or to devise
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meens whersby the embammssed and timld witness might be induced to speak
freely, the court adopted the latter course. It was but a natursl and
practical procedure to bring into ;ﬁ?bi}1lrt room the mother of the young
girl in the hope that her presence/in some degree relieve the latter from
her embarrassment and reticence. = The mother was strictly ernjoined that
she must remain silent and it was explained to her ™that her presence was
to help ease the embarrassment of the witness" There is not even a
suggestion in the record of trial thet the mother did otherwise than obey
the court's instructions.

In the actual conduct of & trial a larse discretion must be vested
in & court=-mertial in order that it may eificiently and expelitiously
perform its duties.: This discretion does not permit erbitrary, un-
reasonable or captious exercise of authority. The discretion with which
a court is endowes is a judicial discretion to be exercised within limits
of reason, logic and common sense. When exercised within such ambit the
decision or actions of the court will, on appellate review, be'accepted as
final (CM ETO 895, Davis, et al). Exemples of the proper exercise of '
Jjudicial discretion are: the relaxing of the rule prohibiting leading
questions on direct examination (LiCl, 1928, per. 12le, p.l28): granting
or denying a motion to sever the trial of accused charged jointly (Ibida

“par. Tb, p.55; Ci ETO 895, Davis, et al) or sevérally (CH ETO 6148, Dear
and Douglas), the order of the -introduction of evidence (i/inthrop's
Military Law end Precedents (Reprint 1920) p.286; MClM, 1928, par. 121la,
pP.126)¢ the determination of the desirability or necessity of the separ-
etion and exclusion of witnesses (Winthrop's Military Law and Precedents
(Reprint 1920), p.284; Gates v. United States (CCA 10th, 1941), 122 F(2nd)
571, 577, cert. denied 314 U.S. 698, 86 L.Ed.558; MCM, 1928, per.12l, pp.
126, 127), the exclusion of spectators from the court room (1iCi,1928, per.
49e, pe38); end the seating arrangement of the eccused in the court room
(CM ETO 804, Ogletree, et al; Cl ETO 1284, Davis et al),

The methods of procedure of the court in the instant case with.
respect to relieving the victim of the elleged rape from embarrassment
and overcoming her reticence to the end that she might freely and fairly
disclose the facts and circumstances of accused's carnal comnection with
her was.a matter peculiarly within the sound judicial discretlion of the
COur‘h.

"The presence in court, in view of the jury of near
relatives of the victim of the crime charged * * *
is within the discretion of the court * * *"(16 CJ sec.
2059,p.811).

"# * * ronerally the presence in court, in view of
the jury, of near relatives of the victim of the

. crime charged, or the presence in court, in view

- of the jury, of near reletives of accused, is within
the court's dlscretlon (23 CJS sec. 970,pp.297 298).

It cannot fairly be said that the presence of the mother in the
courv room caused the daughter to color the testimony. Prior to the
admission of her mother to0 the presence of the court she had testified
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to facts which, as will hersinafter be demonstrated, supported the finding
that the act of intercourse was not voluntary on her part., She had
exculpated herself from the accusation that she was a willing and co-.
operative party to the sexual act. In her embarrassed expression? 'I
don't know how to say it" (R8); "He * * * threw me down and forced me®™

(R8); ™ * * * when he forced me you know what .happened™ (R9); "I just

don't know how to explain” (R9) eand "You know'I don't know how to explain®
- (R11), there is the plain and irrefragesble implication that accused hed
cernal connection with her.. -After her mother was in the court eand the
ensuing recess oocurred her testimony met the technical reqpirement of
" prooft

"when he threw me down end lifted my dress
: then he had intercourse with me" (R11).
Upon being asked, "Did his penis penetrate into -your organ?", she answered,
"Yes" (R11). Without this definite, positive statement as to the coitiom,
her testimony produced the certain inference that the sexual act’ was . :
performed. Her positive testimony as to the act of intercourse therefore
did no more than convert the inference whiah arose from her prior state- .
ments into a definite declaration that accused hed carnal knowledge of her.

i,.

‘As e result of a critical enalysis of ‘the girl's testimony and &
careful study of the court room procedure, t the Boerd of Review cannot say
that the court ebused its discretion in the handling of this 3ifficult
situation, , Oppositely, the conclusion ‘is that the court performed its
duties in an admirable and conscientious manner, without prejudice to the
substantial rights of accused and consonant with fair and honest judicial
Process,. . .

b. Accused in his testimony in open court edmitted that he had
sexual intercourse with Maria Ostenska at the time and .place alleged.
The«young woman, as ebove shown, testified as to the completed act of
intercourse including penetration. Therefore, the first element of the-
crime of repe was proved beyond reasonable doubt (MCM, 1928, par.148b,

Do 165). There remains for consideration of the question whether there
is substantial evidence that the intercourse was with force and without
iiaria's consent (Ibid). - '

In" determining this question, the overall evidence should be
considered rather then confining the examination to the proof of events
at the time and place of the act of intercoursé. The young woman
entered the jeep driven by accused at his invitation. They were complete
strangers, but considering the fact that at the time of the episode, the
area wherein the events transpired was but newly conquered by the invading -
hosts of the American army with consequential displecement of conventions
and practices of orderly society, there 1s nothing surprising thet a
young girl should accept such invitation from an American soldier. It
is but a fair inference that accuse? was "on the -prowl" and his invitation
had en ulterior purpose as events proved. Accused then drove his jeep to
a point on the road where he cbviously saw a lane which led into the
fields. This assertion is proved by the fact that he passed the openlng

2841
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of the lene end then burned sbout on the road, returned to it end entered
the lene.,  Upon arriving at a place in the field located by the witnesses
from 50 to 100 yards from the road, accused stopped his vehicle and

ordered the girl to leave it. When she delayed obedience to his command
he forcibly dragged her from the jeep. Maria was explicit. in her test=
imony as to her attempts to call for help and of accused's acts in muffling
her cries.  She insisted that he struck her twice and finally pushed her
to the ground. During this time, she commenced to cry (R47). In spite of
her protestation, he lifted her dress and removed her pants. He then
placed himself on top of her. - She resisted by trying to push him away by
use of her hands end arms, but "I didn't have strength enough ‘to push him
away" (R15). Maria is but a young girl who is rather small and accused is
"a pretty good sized man" (R45). She knew accused was armed with an M-l
‘rifle (R44). The girl asserted, ' |

"When I was in the jeep it é;he rif{£7 was in the
.Jeep, end when he was in the field was in the
field" (R14).

These facts afford a fair measure of the degree of the victim's resistance.

Upon completion of intercourse accused disengeged himself end he and
the girl entered the jeep. Accused turned the vehicle about and following
thé lane, drove toward the road. . When he reached the road, he was
halted by Lieutenant Aaron. The girl held her hands to her face and showod
evidence that she had been orying. The officer took her to an American
soldier who spoke and understood the Polish lenguage. He Interrogated
“her as to ooccurrences. She exclaimed, "Oh, my Bod, I hate to tell you
what happened™, but eventually declared that accused had engaged in sexual,
intercburse with here.: When ssked by the soldler why she dld not stop
accused "The only enswer she gave wasthat she could not speak English™ (R33).
At that time she was crying and was hysteriocal..

A physical examination by an army medicel offioer made a short time
after the evente above described disclosed that there were teers in the.
girl's vagina with hemorrhage. The condition indicated that some cbject
larger than the vegina orifice hed entered it. There were nho signs
. of bruises or injuries to her body except in her private organs.

Considering thfs sordid story with its exhibition of man?'s animalism
and lust freed from the restralnts and inhibitions of peace time society,
the Board of Review has no difficulty in concluding that there was
substantial evidence presented to the court to support its findings that
the act of intercourse was without the consent of the victim and wes
secured by force and vioclence administered by accused. The court was - °
fully justified in finding accused committed the crime of rape (CM ETO 1402,
Willison; CM ETO 1899, Hickss; CM ETO 2472, Plevins; CM ETO 4194, Scott;

CM ETO 6224, Kinney and §E§th; CM ET0.7977, Inmon; CM ETO 11621, 31110,
'Gémbrell'ana Price. -

-G .
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There is nothing improbeble, contradictory or uncertain in

the young women's testimony with respect to the ettack upon her. In-
"herently it bespeeks the truth. =+ It possesses none of the wesknesses

or defects disclosed by the testimony of the prosecutrix in CM ETO 2625,
Pridgen. - In that case, the girl's testimony contained-contradictiogg
. and improbebilities and wes directly contradicted as to certain facts
"by the testimony of independent witnesses. In this connection the
.following quotation is revelant: . ’

"The case is of familiar pattern to the
Board of Review which has consistently
agserted in its oonsideration of like
cages that the court with the witnesses
before it was in a better position to
judge of their credibility end value
of their evidence than the Board of °
Review on appellate review with only the -
cold typewritten record before it"

(Cu ETO 8837, Wilson).

7. The charge sheet shows that the accused is 32 years six months of
_age.  He enlisted in the regular Army of the United States on 22
November 1940 to serve three yeers. . His period of service is governed
by the-Service Extension. Act of 1941. He had no prior service.
8. The court was legally constituted and had 3ur1sdlction of the
" person and the offenses. No errors injuriously affecting the sub~- .
stantial rights of the accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty of all charges and
speclfiCat1ons and the sentence as commuted .

9« The penalty for rape is death or life imprisonment as’ the court
martisl may direct (AW 92), snd the penalty for willfully disobeying the
lawful command of a superior officer is death or such other punishment as
a court-mertial may direct (AW 64). Confinement in a penitentisry is
authorized upon conviction of rape by ‘Article of War 42 and sections 278
end 330, Federal Criminal Code (18 USCA 457,567). The designation of

. the United States Penitentiary, Lewisburg, Pennsylvania, es the place of
confinement is proper (Cir.229, WD,8 Jume 1944, sec.II, pars.lb(4),3b).

-

Judge Advocate

c@b&/m Judge Advocate:

(ox I.'EAVE)' ” Judge Adﬁ@(ﬁ‘!:a[
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War Department Bzanch Offaoe—of ----- the  Judge—sdwocate. General with the -

European Theater. .. u. “o io4d TC: Commanding
General, United States Forces, Europeen Theater (Hatn*“ﬁPO 757, U. S.

Army.

le In the case of Private First Class ALBERT F. BISHOP (11014832)
Headquarters Company, 3rd Battalion, 272nd Infantry, attention is invited
to the foregoing holding by the Board of Review that the record of trial
18 legally sufficient to support the findings of guilty and the sentence

‘as cormmuted, which holding is hereby approved. Under the provisions of
Article of War 50%, you now have authority to order execution of the
sentence, o . .

2e¢ Yhen copies of the published order are forwarde?! to this
office, they should be accompanied by the foregoing holding and this
indor sement. The file number of the record in this office is CM ETO
15840, For convenience of reference, please place that number in
brackets at the end of the orders: (CM ETO 15840).

.

" Acting. Assistant Judge Advooata Gomnlo
( sentence as commuted ordered executed, GCMO 529, USFET, 1 flov 1945).

15840
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Branch Office of The Judge Advocate General

with the
European Theater
AP0 887
BOARD OF REVIEW NO. 1 '
- 20 AUG 1945
ClI ETO 15843
UNITED STATES ; IX AIR FORCE SERVICE COMZAND
L 3 ) Trial by GCM, convened at Head-

, : ) quarters, 91st Air Depot Group,
Private EENNIE E. DICKERSON, JR. ) APO 149, Us S. drmy, 7 July 1945.
(34257753), 2004th Quartermaster ) Sentences Dishonorable diacharge,
Truck Company (Aviation), 1513th ) * total forfeitures and confinement
Quartermaster Battalion lMobile E at hard labor for one years
{Aviation) ' ) Eastern Branch, United States

; ) Disciplinary Barracks, Greenhaten,

) . New Yorke L

HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

"1, The record of trial in the case of the soldier namd above
, has been examined b,v the Board of Rsvier.

2, Accused waa charged under the 94th Article of War with the
theft of fiwe jerricans (each of a capacity of five gallons) and 25
gallons of gasoline, property of the UnitedStates furnished and
intended for the military service 7" thereof of a value of $14.25,
and also with the wrongful and unlawful sale, barter or conveyance
of the gasoline to a Delgian civilian. The date of these alleged
offenses was 15 May 1945, He was found guilty of both offenses and
was sentenced to be dishonorably discharged from the service, to fore
feit all pay and allowances dus or to-becames due and to be confined
at hard labor for one year. The reviewing authority approved the
sentences Substantial evidence supported the findings of guilty of
the charges and the sentence (CM ETO 10898, Williams and Hutchens
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and authorities therein citeds CII ETO 11497, Boyd).

3. The only question which requires consideration is whether
accused's confession (Rj1;Pros.Ex.2) was properly admitted in evidence.
The accused was in the custody of the military police on 16 May 1945
at St. Trond, Belgiume He was suspected of being involved in the erimes
with which he was ultimately charged and tried. On that occasion and
on 22 }ay, he was subjected to inquisitorial treatment by the militery
police. He was incarcerated in a Belgian jail for three or four days
between the two interviews. During the course of the second interview
two written statements were prepared for his signature but were never
signed by him. They were destroyed by the police (R7-8,Pros.Ex.l)
and no attempt was made to present their substance at the trial. It
will be assumed (and there is substantial evidence to support this
assumption) that the treatment accorded accused by the police was of
such nature as to meke both the written statements (had they been signed
by accused) and parol evidence of accused's declerations inadmissible
because of their involuntary nature. There is certainly some substantial
evidence of coercive treatment of accused which condemms his first
inculpatory admissions under the principles announced by the United
States Supreme Court (Chambers v. Florida, 309 U.S. 227, 84 L.Ed., 716
(1940); Lisenba v. California, 314 U.S. 219, 86 L.Ed. 166 (1941);
Ashcraft ve Tennessee, 322 U.Se. 143, 88 L.Ed. 1192 (1944))e

Thereafter accused was returned to his company and om 23 My
was interviewed by Lieutenant John C. O'Hara, one of the officers of
his company. Lieutenant O'BEara explained to accused his rights under
the 24th Article of War and there is substantiel evidence thet no
coercion or compulsion were exerted upon him. - Accused then talked to
Iieutenant 0'Bara, who made notes of his remarks and thereafter placed
the same in typewritten form. Accused then signed the statement and
swore to it (Pros.Ex.2) before First Lieutenant Bugene H. Carroll, the
company adjutant.  Over objection of defense, the confession given by
accused to Lieutenant O'Hara was admitted in evidence.. -

The situation here presented is controlled primarily by the
principles announced by the United States Supreme Court in Lyons ve
Okl ahoma , UeSe ,» 6l Sup.Ct.Repa1208 (Adv.Sheet Noe
18),, June 5, 1944 The question involved in that case was identical
with the one in the instent case, viz, whether a sscond confession was
given under such circumstances as to render it invalid and its use at
trial a violation of the due process clause of the l4th Amendment (in
the instant case the S5th Amendment). The following quotations from the
court's opinion are relevant (64 Sup.Cte at 1212-1214):

#The federal question presented is whether the second
confession was given under such circumstances that its
use as evidence at the trial constitutes a violation of
the due process clause of the Fourteenth Amendment, which
requires that state criminal proceedings *shall be con=

.
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sistent with the fundamental pri.nciples of liberty
and Justico." L

*When, concadad facts extat which are 1rmconcilablo with
‘such mental freedom, regardless of the contrery conclu-
sions of the triers of fact, whether judge or jury, this
Court cannot avoid responsibility for such injustice by
leaving the burden of adjudication sclely in otber handse
But where there is a dispute as to whether the acts which
are charged 1o be coercive actually ocourred, or where .
different inferences may fairly be drawn from admitted
facts, the trial judge and the Jjury are not.only in a
better position to appraise the truth or falsity of the
defendant's assertions from the demsanor of the witnesses
but the legal duty is upon them to meke the deoiaion.

s s R

*Hoview here deels w;th circunstar’zces which require exame
ination into the possibility as to whether the judge and
jury in the trial court coculd reasonably conclude that the
MeAlester confession was voluntary. The fact that there i=
evidence which would justify a contrary cond usion is im~ -
materiale To triers of fact is. left the determination of
the truth or error of the testimony of prisoner and official
alike., It is beyond question that if the triers of fast -
accepted as true the evidence of the immediate events at
McAlester, which were detailed by Warden Dunn and the other
witnesses, the verdiet would be that the confession was
voluntery, so that the petitioner's case rests upon the:
theory that the McAlester confession was the unavoidable
outgrowth of the events at Hugo.' * * ¢

'Of course the fact that the earlier statement was obtained
from the priscmer by coercion is to be considered in
apmraising the character of the later confessione The
effect of earlier abuse may be & clear as to forbid any
other inference than that it dominated the mind of the
“accused to such an extent that the later confesaion is’ .
" 4involuntary. If the relation between the earlier and later
confession is not so close that one mst say the facts of cme
control the character of the other, the inference is one for
the triers of fact and their conclusion, in such an uncertain
situation, that the confessal on should be admitted as voluntary,
cannot be a denial of due process. # 8 & The Oklahoma Criminal
Court of Appeals in the mresent case decided that the evidence
would justify a determination that the effect of a prior '
coercion was dissipated before the second confession and we

agme;‘ﬂtt‘
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*The Fourteenth Amendment is a protection against
- oriminal trials in state courts conducted in such a

manner as amountg to a disregard of 'that fundamental

fairness essential to the very concept of justiee,*

and in a way that 'necessarily prevent(s) a fair trial,!?

& s & ) coerced confession is offensive to dasic.

standards of justice, not because the victim has a legal

grievance againat the police, but becauss declarations -

Drocured by torture are not premises from which a civi-

lized fofum will infer guilte The Fourteenth Amendment

does not provide review of mere error in jury verdicts,

even though the error concerns the voluntary character -

of a confession, We cannot say that an inference of

guilt based in part upon lLyons' lcAlester confession

is so illogical and unreasonable as to deny the petitioner

a fair trial.®
" . We believe that the facts of the instant case place it well
. within ‘the ambit of those cases where the legal duty is upan the triers
of fact (in this instance, the court) to determine whether the second
confesslon was given under continuing duress, coercd on or compylsion _
visited upon the accused which produced an invalid first confession and
that the finding of the triers of fact should be accepted as final upon
judicial appellate reviewe There are no conceded facts in the instant
case which are irreconcileble with accused's mental freedom when he gave
the confession admitted in evidence., The evidence descriptive of
Lieutenant O'Hara's attitude and conduct towards accused and the
inferences to be drawn from the fact that he was removed 'from the dimct .
control and -influence of the police when he confessed to Lieutenant
O'Hara are of suth nature as to make it safer and better, both for the
prosecution and the defense, that the court be the arbiter on this
question rather than the Board of Review. .

The Staff Judge Advocate in his review suggested that the
bolding of the Board of Review in CM ETO 1486, MecDonald and MacCrimmon,
IIT Bulle JAG 227 (194)4) cannot be reconciled with the opinion of the
Supreme Court in the Lyons cases An examination of the holding in
extenso in the lBcDonald and }ecCrimmon case makes it apparent that it
was a case where "conceded facts exist which are irreconcilable® with
the conclusioh that the second confession was given after the accused
had been freed from the effects of the coercive action which produced -
the invalid first confession. The evidence of the irregular practices
" surrounding MacDonald's first confession came fram the prosecution's

witnesses. The chief.offender, a Captain Rasmissen, testified as to
what he said end did on the occasion of obtaining the firat confessione
Another officer, a Captain Andrews, corroborated Captain Rasmussen's
statements in part. There was, in a consequence no conflict in the .
evidence, Uncontradicted evidence of coereicn visited upon lMacDonald

by Captain Rasmussen possessed such definite mlationship and connection
with his second confession as.

L . . 4
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*to forbid any other inference than that it
douinated the mind of the accused to such an’
extent that the later confession is 1nvoluntary.'

It then became a matter of law for the court (and for the Board of
Review on appellate review) to invalidate MacDonald's second confessicne
Not so in the instant case. Certain parts of the accused's testimony
inherently were not such as to inspire unqualified belief in their
- veritye In other aspects it traversed the testimony of Lieutenants
O'Hara and Carroll and produced en issue of fact. There resulted an
ideal situation for the consideration and decision of a fact~finding
agency within the purview of the Supreme Court's decision in the Iyons
casee Herein, thare is no such certainty as to *forbid any other
inference® than that the inquisitorial procedure of the police dcminated
Dickerson!s mind when he gave his confession to Lisutenant O'Hars.
Conversely, there is substantial evidence that he was free from the
effects of the police action. -
' The Board of Review concludes that its holding in the case

of MacDonald and MacCrimmon is not only consistent with its conclusions
herein, but also that it in truth supports them. There was no error
in admitting in evidence accused's confession to Lieutemant O'Hare.

Le The record of trial is legally suff ient to support the
findings of guilty and the senten

Judge Advocate
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Branch Office of The Judge Advocate General
with the
European Theater

APO

BOARD OF REVIEW NO, 2
CM ETO 158L9

UNITED STATES

. .
First Lieutenant FRANCES WALION,

(1~204.709) Women's Army Corps,
- Adjutant General's Section,

Headquarterpg Normandy Base Sectibn,

Communications Zone, European
“Theater of Operations,

887

L g S, NV N WL e

18 AUG 1945

SEINE SECTION, COMMUNICATIONS ZONE,
EUBOPEAN I":IEA'IER OF OIERATIONS

Trial by GCM, convened at Paris,
France, 19 June 1945, -Sentence:
Dismissal and total forfeitures,

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

l. The record of trial in the case of the officer named above
has been examined by the Board of-Review ‘and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European The_ater.

2¢ Accused was tried upon the following Charge and Speciﬁca.tion*

. CHARGE:

Sbe cification:

Violation of the 61st Article of War. ‘
In that First Lieutenant Frances ?lalton, '

. Women's Army Corps, Adjutant Generalts Section,
Headquarters, Normandy Base Section, European Theater
of Operations, United States Army, did, without proper
leave, absent herself from her organizatlon at AFO
562, United States Army, from about & February 1945
until apprehended at Lond.on, England, on or about

30 March 1945,

Upon arraignment, the accused moved the court as a special plea to dis-
miss the proceedings on the ground that (1) the accusedwho was arrested
on 30 March 1945 had been denied a speedy trial in violation of the 5th

-1-
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and 6th Amendments of the Constitution; (2) no copy of the charges
wasfurnished her vithin 8 dczys of her arrest--it was served on her

on 13 June 1945--nor was a proper investigation made as required by
iAW 70; and (3) she was. improperly confined, degraded and punished by
being confined before trial, The motion or pleaz was overruled and
denied by the law menber, The accused thereupon pleaded guilty to

and was found guilty of the Charge and its Specification, No evidence
was introduced of any previous conviction., She was sentenced to be -
dismissed the service, to forfeit all pay and allowances due or to
become due and to be confined at hard labor for fivef years, The re-
viewing authority approved the sentence, remitted that portion thereof
relating to confinement and forwarded the record of trial for action
under article of War 48, The confirming authority confirmed the
sentence as modified and withheld the order directing execution thereof
pursuant to Article of War 503,

3. Evidence:

aes For the prosecution: There was introduced in evidence

. without objection an extract copy of the morning report for 10 February
1945 of Adjutant General's Section, Headquarters Normandy Base Section
(R12,Pros.Ex.A) vhich showed the accused to be absent without leave
from that organization as of 8 February 1945. A witness testified that
the accused was in the military service of the United States and that
he apprehended her in uniform at the Great Western Hotel in London,
England, where the accused was registered under her own name on 30
Yarch 19&5 (R13)

b, For the defense: The éccused after her rights as a
witness were fully explained to her, elected to remain silent and no
evidence was introduced in her behalf,

Le Discussion: With reference to the reasons advanced by defense
counsel as a special plea in bar of trial, 1T, 1928, par.éha b, pp.50,51
provides inter alia, as follows:

. 46l COURTS-MARTIAL~~PROCCDURE--Fleas—-a.
General matters.,--Pleas in court-martial pro-
cedure include plea to the jurlsdlctlon, plea
in abatement, plea in bar of trial, and pleas
to the general issue, The first three are. known
as special pleas, ¥ ¥ % b, Inadmissible pleas,—
Such objection as that the accused, at the time
of the arraigmment, is underg01ng a sentence of
a general court-martial; or that, owing to the .
long 8elay in bringing him to trlal he is unable-
to disprove the charge or to defead himself, or
that his accuser was actuated by mai;c- or is a
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person or bad character; or that he was re-
leased from arrest upon the charges, are not
proper subjects for special pleas, however

much they may constitute ground for a continuance,
or affect the questions of the truth or falsity
of the charge, or of the measure of punishment,
The same is true’'in general as to objections that
are solely matters of defense under the general
issue, (Winthrop)t

The accused did not plead to the Jurlsdlctlon of the court, nor did
she enter a plea in abatement. Her plea was offered as a reason to
dismiss the proceedings. It was therefore one in bar., A proper plea
in bar of trial falls within the following classes: Statute of Limita-
tions; former trial; or pardon (LCk, 1928, pars.67,68,89, pp.52,53,54).
The matters presented by defense counsel may not properly be pleaded
in bar of trial, The law member did not err in his ruling when he
dismissed the motion or plea,

With reference to the merits of the case the evidence clearly
showed, and the accused admitted by her plea of guilty, that she was
abserit without leave from her organization from 8 February 1945 until
apprehended on 30 karch 1945 as alleged in the specification. Absence
without leave under such circumstances constitutes a nolatlon of Article
of War 61 (MCK, 1928, par,132, p.li5).

5. The charge sheet shows the accused to be 25 years, nine months
of age, She enlisted in the service on 12 April 1943 and was commissioned
second lieutenant on 6 July 1943. No prior service is shown,

6, The court was legally constituted and had jurisdiction of the
parson and offense, No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence,

7. Dismissal is authorized upon conviction of a violation of

Article of War €1,
W"" Judge Advocate

Judge Advocate

A»?{&';:{ 41,%%,4(/ Judge Advocate

4 /'7 -. ._“./’ B
(/ . .15848




(56) ‘ .
lst Ind,

¥ar Devartment, 'Bra.neh Office of The Jut%f Advocate Genefal with the

European Theater 8 Auu 19 TO: Commanding
General, United States Forces, Buropean Theater, APO 887, U. S. Army

l. In the case of First Lisutenant FRANCES L. WALICN (L-2014,70®,
Adjutant General's Section, Headquarters Normandy Base Section, Communi-
cations Zone, European Theater of Operations, attention is invited to
the foregoing holding by the Board of Review that the record of trial
is legally sufficient to support the findings of ty and the sentence,
vhich holding is hereby approved. Under the provisions of Article of
War 504, you now have authority to order execution of the sentence, ' °

2, When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office is Ci ETO
15849, For convenience of reference.please place that number in bra.ckets
at the end of the order: (Ci ETO 158A9). : :

: TR, C. MeNEIL,
Brigadier Heneral, United States Am,-,
Assistant Yudge Advocats Cenerals

( Sentence ordered executed. GCMD 371, USFET, 1 Sept 1945)e- " | |
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Branch Office of The Judge Advocate General
with the
European Theater
APO 887
BOARD OF REVIEW NO. 3 . 21 57 7o45
CX ETO 15850
UNITED STATES <) SEINE SECTION, COMMUNICATIONS ZONE,
g EUROPEAN THE.TER OF OPERATIONS
Ve
o ) Trial by GCK, convened at Paris,
Private CHRISTOPHER L. MILLER, ') France, 1 May 1945, Sentence:
(32245430), 355th Engineer ) Dishonorable discharge, total for-
Regiment ) feitures and confinement at hard
) labor for life, United States
) Penitentiary, Lewisburg, Pennsylvania.

HCLDING by BOARD OF REVIEW NO.. 3
SLEEFER, SHERMAN and DEWEY, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch

.0ffice of The Judge Advocate General with the European Theater, ‘

2s Accused was t.xfied upon the following Charge and Specification:
CHARGE: Violation of the 58th Article of War,

Specification: In that Private Christopher L. Miller, -
355th Engineer Regiment, European Theater of
Operations, United States Army, did, at his
organization, on or about 15 September 1944,
desert the service of the United States and did
remain absent in dessertion until he was appre-~
hended at Paris, France, on or about 13 February
19454

He pleaded not guilty and, all members of the court present when the vote
was taken concurring, was found guilty of the Specification and Charge,

No evidence of previous convictions was introduced, All members of the
court present at the time the vote was taken concurring, he was sentenced
to be shot to death with musketry, The reviewing authority, the Commanding
Officer, Seins Section, Commnications Zone, Eurocpean Theater of Operations,
approved the sentence, recommended commmtation, and forwarded the record of

REST 4. ED ” ' 15858
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trial for action pursuant to the provisions of Article of War 48, The
confirming authority, the Commanding General, United States Forces,
European Theater, confirmed the sentence, commuted it to dishonorable
discharge from the service, forfeiture of all pay and allowances due
or to become due and confinement at hard labor for the term of his
natural life, designated the United States Penitentiary, Lewisburg,
Pennsylvania, as the place of confinement, and forwarded the record of
trial for action pursuant to the provisions of irticle of War 503,

3« The prosecution offered an extract copy of the morning report
of accused's organization for 15 September 1944, showing that accused was
marked for duty to absent without leave as of 0600 hours on that date,
Defense objected on the ground that the extract showed no authenticating
signature or initials, The objection was overruled and the document
received in evidence (R4-5;Pros.Ex.A).

Accused was apprehended in company with a girl in a cafe in
Paris on 13 February 1945 (R6). He was then wearing civilian clothes,
for his shirt and shoes, which were "0.D." and was armed with "some
kind of a toy weapon" ### "not issue" (R6,7), He did not deny that
he was an American scldler and, when asked for his dog tags, directed
the girl, who had both of them and his wallet, to deliver the tags to
the military policeman who apprehended him (R7),

' After due warning, accused made a voluntary verbal statement
to the investigating officer, admitting absence from his organization
for a considsrable period of time, approximating the exact initial date
as "close to the date charged" (BS8),

Le The defense presented no evidence, After accused!s rights
were explained to him, he elected to make an unsworn statement through
counsel in which he denied participation in any black market activities,:
explaining that during his absence he was living with a French woman who
supported him, and that "the reason he was wearing civilian clothes when
apprehended was that his GI clothes were worn out® (R9)..

’ 54 The recent Board of Review holding in the Osborne case estabe
lishes the admissibility, over objection, of the extract copy'of the
morning report received in evidence in this one, distinguishing

wthe obiter dictum in the Carmisciano case

(CM ETO 4756,D1g.0poET0,par J416(9),Ppe22=225) .
where, in listing numerous defaults in duty by the
defense counsel, failure to object to an instrument
like that in this case was cited, and it was stated

by the Board of Review that the document should have ..
been excluded upen objection" (CM ETO 12151, Osborns).

, Aside from the extract copy of the morning report entry, accused's
" absence without leave for approximately all of the five months! period .
alleged was shown by the testimony of the investigating officere Accused's

.<. o
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unsworn statement through counsel furnished neither excuse for nor
satisfactory explanation of his admitted prolonged unauthorized
absence, Proof that accused wore civilian clothes while absent without
leave and that his unauthorized absence was terminated by apprehension
further support the inference of his intent not to return (MCM 1928,
par.130a, pp.lh3-lik). Conviction of desertion is sustained,

6. The court was legally constituted and had jurisdiction of
the person and offense, No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence as commuted,

7. The charge sheet shows that accused is 26 years five months of
age and entered military service 5 March 1942, No prior service is shomm,

8., The penalty for desertion in time of war 1s death or such other
punishment as a court-martial may direct (AW 58). Confinement in a
_ penitentiary is authorized by Article of War 42, The designation of the

United States Penitentiary, Lewlsburg, Pennsylvania, as the place of cone
finement is proper (Cir.229, YD, 8 June 1944, sec,II, pars.b(4), 3b).

y . Judge Advocate
. 7/
/1(4/ cobig QO Jlotnnnm __Judge Advocate

ﬁ% g }g Judge Advocate
| 7
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AG 201- yiller, Christopher L., (Enl) AGEE 2nd, Ind,
Hg. U.S. Forces, European Theater, (Rear) APO 887 12 Oct, 1945,

TO: Assistant The Judge Advocate General, Branch office with the
US Forces, European Theater, APO 887

1 Incl 5
GCMO # 471, this Hg. 8 0fY,
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1st Ind,

War Department, Branch Office of.The Judge Advocate General with the
European Theater, 2}“1 SFP IS4 T0: Commanding
General, United States Forces, European Theater (kain), APO 757,

U. S. Army.

1. In the case of Private CHRISTOPHER L. MILLER (32245430),
355th Engineer Regiment, attention is invited to the foregoing hold-
ing by the Board of Review that the record of trial is legally suffi-
cient to support the findings of guilty and the sentence as commted,
which holding is hereby approved., Under the provisions of Article of
War 505, you now have & 3 rity to order execution of the sentence.

2. ‘(men,cpﬁiés ?bf tkd published order are forvarded to this
office, they should be accdghanied by the foregoing holding and this
of the record in this office is,CL ETO

indorgerforit, The file numb
15850\ For convenien fr
bracke¥s. at the grdlo e ordey: (CM ETO 15850).

rence, please place that number in

( sentence as commuted ordered executeds GCMO 471, USFET, 8 Oct 1945),
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AN
Branch Office of The Judge Advocate General
. with the
Buropean Theater
APO 887 -

BOAID OF REVIEJ NO, 3

91 SEP 1945
Ci ETO 15851

SEINE SEZCTION, COILAUNICATIONS
ZOWE, AUROPEAN THEATGR OF OPERA-
TIONS

UNITZED STATZES
Ve

Private JACKIE WOLFa (35604316),
Headquarters Company, Head-
quarters Command, European
Theater of Operations

Trial by GCM, convened at Paris,
France, 11 April 1945. Sentence:
Dishonorable discharge, total fore
feitures and confinement at hard
labor for life. U. 3. Penitentiary,
Lewisburg, Pennsylvania.

N Sae? Mol S o N NP N N

HOLDING by BOARD OF R:VIAT NO. 3
SLEZPSR, SHARUAN and DEWEY, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Jud¥é Advocate General in charge of
the Branch Office of The Judge'Advocate General with the Suropean
Theater. -

2. Aébpsed was tried upbn the following charges ahd specifica-
tions:

-

CHARGE I: Violation of the 58th Article of War.

Specification: In that Private Jackie iolfe,

. Headquarters Company, Headquarters Command,
Zuropean Theater of Operations, did, at
Paris, France, on or about 25 November 1944,
desert the service of the United States, and
did remain absent in desertion until he was
apprehended near llarseilles, France, on or
about 16th February 1945.

CHARGE II: Violation of the 94th Article of War.

RECTLILY 25851 ‘
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Specification 1: In that % # ¥ did, at Paris,
France, on or about 30 Jarnuary 1945, know-
ingly, willfully and unlawfully apply to
his own use a Ford Sedan, 1942 liodel, of
value about {#1000.00, property of the
United States, furnished and intended for
the military service thereof,

Specification 2: In that % % % did, at St laxims,
France, on or about 16 February 1945, unlaw-
fully and feloniously, by force and violence,
and by putting him in fear, take, steal and
carry away from the person of Corporal
Bernadino Quadrini, one cal. 45 pistol No.
1558607, of wvalue about 530,00, the property
of the United States, furnished and intended
for the military service thereof,

He pleaded not guilty and, all of the members of the court

present at the time the vote was taken concurring, was found
guilty of the charges and specifications. Zvidence was intro-
duced of one previous conviction by special court-martial for
absence without leave for 6 days in violation of Article of

War 61, All of the members of the court present at the time the
vote was taken concurring, he was sentenced to be shot to death
with musketry. The reviewing authority, the Commanding Officer,
Seine Section, Communications Zone, Zuropean Theater of Operations,
approved the sentence but recommended that it be commuted, and
forwarded the record of trial for action under Article of iar 48.
The confirming authority, the Commanding General, United States
Forces, iuropean Theater, confirmed the sentence but commuted it to
dishonorable discharge from the service, forfeiture of all pay and
allowances due or to become due, and confinement at hard labor for
the term of his natural life, designated the U. S. Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement, and withheld
the order directing execution of the sentence pursuant to Article
of War 50%. .

} 3. The prosecution introduced in evidence a duly authenticated
extract copy of the morning report of accused's organization for 28
December 1944, showing him "Dy to AWOL as of 25 Nov 44" (Rk,Pros.ix.
A). On the night of 25 January 1945, a 1942 model United States _
Army Ford sedan automobile, stipulated to be of a value of $1000.00,
disappeared from the Marbeuf garage in Paris, France (R13-14,16).

On 16 February 1945, accused was apprehended without a pass or
travel orders by two military policemen in St. Laxime, France
(R5,7). He gave them a trip ticket dated 31 January 1945, which, he
stated, was all his headquarters required (R5, Pros.Ex.B). He had
with him a Ford sedan automobile bearing the same description and
number as the one which had disappeared from the Marbeuf garage on
25 January (R5,13). Shortly after he was apprehended, accused

RLITRIGI =D - 13851
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pointed an -1 rifle at Corporal Bernadino Quadrini, a military
policeman, took a .45 caliber United States Army pistol, stipulated
to be of -a value of $30.00, from Corporal Quadrini's holster, and told
him to get out of the car and "start walking". Accused then drove
away with the car (R7,16). '

"Four days later, orr 20 February, accused was again appre-

hended by military police, from whom he again escaped by pointing

a .45 caliber pistol at them and firing several shots toward them

as he drove away with a weapons carrier in which they were riding
(I‘9-10,ll)

. On 20 February accused voluntarily signed a written statement,
which was introduced in evidence (R15,Pros.Ex.C), and in which he
admitted leaving his organization on 15 November 1944 and theredfter
living with a "lady friend" in Paris until 31 January, when he took
the Ford sedan by slipping it out of a garage at which he formerly
workeds He altered an old trip ticket, obtained extra gas and oil,
and drove with his friend to various towns and cities in France,
stopping at several hotels., About 11 or 12 February, he assisted a
French soldier, who had joined him, in getting 25 cartons of cigarettes
from a cafe in Marseille, which they sold in various towns. In St.
Maxime, after he was apprehended by the military police, he pointed a
rifle at the military policeman and said, "Get out and give me your
gun", He then took the pistol from the military policeman's holster.
He later fired it three times into the air when he escaped from
military police in Marseille, He was going to turn himself in when
he was arrested on 20 Febrmry (Pros.Ex.C).

4o After his rights were explained to him, accused elected
to testify (R17-18). He is married and supports his wife and
also his mother since his stepfather died of wounds received in
the African campaign. The statement he signed is true. He had
no permission to be absent from his organization between 25 November
and 16 February. He did not intend to hit anybody when he fired
his pistol in the air on 20 February 1945. He did not intend to
remain away when he lef{ his organization, but after staying away
for several hours he knew he would be punished and "might as well
make the most of it" until he was apprehended (Rl8-20)
testified:

" "There was always a thought of fear involved when

I would get caught. I saw some fellows gst court
martial for a few hours and get two or three years,
Some other fellow would be gone several weeks and

get the same thing That is why I stayed longer" (R20)

- 5. Absence without leave of accused from 25 Novwember 1944 to
. 16 February 1945 is shdwn by the evidence for the prosecution and
admitted by accused in his testimony. From his unauthorized -
absence for 83 days in an active theater of operatitns, terminated
by apprehension, during which time he took a government vehicle

RECThyre2D 15851
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without authority and engaged in other unlawful acts, the court
was fully warranted in inferring an intent on his part to remain
permanently away from the service (CM ETO 2216, Gallagher; CM ETO
952, Mosser; CM ETO 2901, Childrey).

The evidence is undisputed that accused took and applied
to his own use the army vshicle as alleged in Specification 1 of
Charge II. His conduct is clearly a violation of Article of War -
94 (CM ETO 11838, Austin, Jr.; MCM 1928, par. 150i, pp.184~185). While
the Specification alleges the date of the offense as "on or about .
30 January 1945", and the proof indicates the car was missing on
25 January 1945, such variance is clearly not fatal here (CH
173620, Dige. Op. JAG, 1912-40, sec. 451(39), p.325).

- . The evidence likewise is undisputed that accused took
the army pistol as alleged in Specification 2 of Charge II. The
Specification alleges and the proof clearly shows the offense of
robbery (LCY 1928, par.li9f, pp.170-171), which is not an offense
denounced by Article of War 94, but by Article of War 93. However,
the error in laying the charge under the wrong Article of War
did not injuriously affect accused's substantial rights, and the
findinhgs will be modified to show a violation of Article of War
93 (cl:ms.m 9421, Steele; Dig. Op. JAG, 1912-L0, sec.39h(2), PPe
197-198).

: 6.. The defense moved to strike testimony conceming accused's
actions on 20 February in escaping from and firing upon the military
police, because such testimony had no bearing upon the specifica=~
tions and charges for which he was being tried. The motion was
denied (R16-17). Assuming that the proof of actions of accused
occurring four days after his alleged apprehension was not relevant
but improper, his substantial rights were not prejudiced within

the meaning of Article of War 37 because his guilt of all specifica-
tions was compellingly established and was substantially admitted
by him in his statement and testimony at the trial (CU ETO 2644,
Po:.nter; CM ETO 3811, Morgan).

7. The charge sheet shows that accused is 21 years one month
of age and was inducted 1 March 1943 at Akron, Chio. No prior
servics is shown,

8. The court was legally constituted and had jurisdiction
of the person and offenses. Except as noted herein, no errors
injuriously affecting the substantial rights of accused were com-
mitted during the trial, The Board of Review is of the opinion
that the record of trial is legally sufficient to support the
findings of gullty of Specification 2 of Charge II in violation of
Article of War 93 and legally sufficient to support the remaining
findinga of guilty and the semntence as canmuted.

S
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9. The penalty for desertion in t:l.me of war is death or such
other punishment as a court-martial may direct (AW 58). Confinement
in a penitentiary is authorized for desertion by Article of War 42,
for robbery by Article of War 42 and section 284, Federal Criminal
Code (18 USCA 463), and for unauthorized taking of a motor vehicle
- by Articls of War 42 and section 22-2204, District of Columbia
Code. The designation of the U. S. Penitentiary, Lewisburg,
Pennsylvania, as the place of confinement is proper (Cire229, WD,

8 June 1944, sec.lI, pars. (L), 3b).

M[QCA’//‘ Judge Advocate
W é Q%"‘"“"‘ Judge Advocate
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1st Ind.

War Department, Branch Office of The udge Advocate General
with the Eurcpean Theater.91 SEP 134 TO: Commanding
General, United States Forces, European Theater (Ma.:l.n) ,
APO 757, U. S. Army.

1. In the case of Private JACKIE WOLFE (35604316),
Headquarters Company, Headquarters Command, European Theater
of Operations, attention is invited to the foregoing holding by
/ the Board of Review that the record of trial is legally sufficient
to support the findings of gullty of Specification 2 of Charge II
in violation of Article of War 93 and legally sufficient to support
the remaining findings of guilty and the sentence as commuted,
which holding is hereby approved., Under the provisions of Article
. of War 503, you now have authority to order exscution of the
sentence,

2. Then copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding end -
- this indorsement. The file number of the record in this office
is CM_EI0 15851, For convenience of reference please place that
nunbe;;mbms,kets at the end of the order: (CM ETO 15851),

(Sentence as commited ordered executed. GCMO 454, USFET 4 Oct 1945).

RESTRICTED 15851
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Branch Office of The Judge Advocate General
with the
European Theater
APO 887
BOARD OF REVIEW NO. 3
‘ 29 SEP 1945
CM ETO 15852
UNITED STATES ) SEINE SECTION, COMMUNICATIONS ZONE,
: g EUROPEAN THEATER OF OPrRATIONS
Vo ’
) Trial by GCM, convened at Paris, :
Private LEROY J. CASEY (33021840), ) France, 21 February 1945, Sentence:
450th Company, 17th Reinfarcement ) Dishonorable discharge, total for-
Depot ) feitures, and confinement at hard
) labor for life, United States
) Penitentiary, Lewisburg, Pennsylvania.

BOIDING by BOARD CF PEVIEW NO,. 3
SLEEPER, SHERMAN, and DE4EY, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater,

2, Accused was tried upon the following charges and specifications:
CHARGE I: Violation of the 58th Article of War.

Specification: In that Private Leroy J. CASEY, 450th
Company, 17th Reinforcement Depot, European Theater
of Operations, United States Army, did, at his organi-
zation on or sbout 15 September 194} desert the service
of the United States and did remain absent in desertion
until he was apprehended at Livry-Gargan, France on or
about 4 January 1945,

GHARGE If: Violation of the 96th Article of War.
Specificatj.on 1l: (Disapproved by Reviéuing Authority).
Specification 2: In that # # % did, at Livry=-Gargan,

France on or about 23 December 1944, unlawfully re-
present himself to be a member of the United States

¥Military Police.

ST RITTED
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He pleaded not guilty and, all of themembers of the court present at
the time the vote was taken concurring, he was found guilty of the
charges and specifications, Evidence was introduced of two previous .
convictions, one by special court-martial for sbsence without leave

for four days and one by summary court for absence without leave for
about three hours, both in violation of Article of War 1. All the
menbers of the court present at the time the vote was taken concurring,
he was sentenced to be hanged by the neck until dead. The reviewing
authority, the Commanding General, Seine Section, Communications Zone,
European theater of Operations, disapproved the finding of guilty of
Specification 1 of Charge II, approved the sentence, and farwarded the
record of trial for action pursuant’ to Article of War 48 with the re-
commendation that the sentence be commuted., The confirming authority,
the Commanding General, United States Forces, European Theater, con-
firmed the sentence, but owing to special circumstances in the case and
the recommendation of the reviewing authority, commuted it to dishonorable
discharge from the service, forfeiture of all pay and allowances due or
to become due and confinement at hard labor for the term of his natural
. life, designated the United States Penitentiary, Lewisburg, Pennsylvania,
as the place of confinement, and withheld the order directing the exe=-
cution of the sentence pursua.nt to Article of War 50%,

3+ The prosecution introduced into evidence, the defense affirma-
tively stating that it had no objection thereto, an extract copy of the
moming report of Detachment 93, Ground Force Replacement System, show-
ing accused fram duty to absent without leave on 13 September 1944 (R5;
Pros.Ex.A). A French witness testified that he saw a man whom he somewhat
hesitantly identified as the accused in Livry-Gargan, France, on or about
23 December 1944, at which time, during certain negotiations with the
withess, accused displayed and presented to the witness "sort of an identity

card® in the following form (R6-~8;Pros.Ex.B):

RESTRICTED

SPECIAL MILITARY POLICE
UNITED STATES ARMY
X Name: CASEY Jackie
- Rank: QV.T.
ASNes 330218%
/8/ L. 3. CASEY

It was stipulated that accused was returned to military control on 4 January
19454 .

On 8 Janmuery 1945, accused voluntarily made a statement to an
agent of the Criminal Investigation Division in which he recited that he
was inducted on 12 March 1941, was shipped to England sometime in March

. ‘. 2 . ‘.,~ .
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of 1943, and came to France in June &f 1944, After being shipped to
France, he was sent to various Replacement Depots and about "the last

of September I went AWOL and went to Paris", The next day he surrendered
to the military police and was directed to leave Paris within two hours,
He did so, and, upon going back to his former station, found that his
unit had moved, He then returned to Paris in an effort to locate his
organization but was unable to secure any information concerning its
whereabouts so he went to Bondy where he stayed for Mabout a month",

He then went to lLagny and stayed there Ma few weeks" and thereafter to
Veaux where he also stayed "a few weeks", Approximately one month be-
fore Christmas he became "fed up because of worry about my family affairs”
and accordingly started toward Paris with the intention of surrendering
himself to the military authorities. En route, he stopped at Liwry,
started to gamble, and, having won about 6000 franecs, tock a room in a
rooming house. About three weeks before Christmas, he and two other
soldiers engaged in certain transactions with a French civilian in Livry
and thereafter demanded that the Frenchman return to them certain gasoline
cans, Difficulty was had in securing the return of the cans until he dis-
played a "card stating I was a military policeman", This card had been
prepared by "an American P,F.C." whose organization he did not know, He
remained in Livry until 4 January 1945 when he was apprehended by the
military police., With one exception, he had never been involved in the
sale or disposal of property of the United States government (R8;Pros,

Ex.C).

L, After being advised of his rights as a witness, accused elected
to testify on his own behalf., He stated that he had not come overseas
with his "outfit" because he was serving a court-martial sentence at the
time it was shipped. Thereafter, he came to England in a "casual outfit"
and was sent to a Replacement Depot. In June of 1943, he came to France and

"was put in the 3rd Replacement Depot, From
there I went to the 19th, from 19th to 53rd,
and from there I went to the 17th. I 'stayed
there three days and was transferred back to
the 19th and then back to the 17th" (Ri0),

Thereafter, he came to Paris with a non-commissioned officer assigned to

the 17th Replacement Depot and got lost., The next day a military policeman

asked him for his pass. When he could not produce one, he was taken to

the Provpst Marshal where he was given a direct order to leave Paris. He

found that the 17th Replacement Depot had moved and, after trying to locate

it for four or five days, he "got disgusted and gave up". He was not

. assigned to any unit except Replacement Depots from the time he reached
England until the time he absented himself without leave (R10). He closed

his testimony by saying

"I hed no intentions of deserting the Army and
came overseas for one reason., I volunteered for
the Army. I have been in seven Replacement Depots" (R1).

4 7
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5. With repsect to Charge I and its Specification, ihe intro-
duction of the abstract copy of the mormning report of Detachment 93,
Ground Force Replacement System, showing accused from duty to absent
without leave on 13 September 1944, his presence in Livry-Gergan, his
activities there, and the stipulction that he was returned to military
control on 4 January 1945 all tended to prove that accused was absent
without leave for the period aileged (cf. CM ETO 4915, Magee), Despite
his assertion while on the stand that he did not intend to desert the
service, he himself admits both in his pretrial statement and in his
sworn testimony that he was absent without leave for a period of approxi-
mately 113 days during which time he made no real effort to rejoin his
organization, From these facts, together with the other circumstances
shown, the court was warranted in inferring that at the time of absenting
himself or at some time during his absence he entertained the requisite
intent to constitute his offense that of desertion (CM ETO 1629, O!'Donnell;
CM ETO 15442, Bifano)s The evidence also clearly supports the court's
findings that he unlawfully represented himself to be a member of the
United States Military Police in violation of Article of War 96, as
alleged in Specification 2 of Charge II (Cf: CM ETO 2723, Copprue),

6. The cha.rge’sheet shows that accused is 26 years four months of
age and was inducted 13 March 1941 at Vilkes-Barre, Pernsylvania. No
prior service is shown, .

7. . The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the subs*antial
rights of the accused were committed during the trisl, The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence, as commuted.

8, The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (47 58). Confinement in
a penitentiary is authorized by Article of War 42, The designation of
the United States Penitentiary, Lewisburg, Pennsylvania, as the place
of confinement is proper (Cir.229, WD, 8 June 1944, sec,II, pars.lb(4),

3b). _
W&e— A@" Judge Advocate
C?'

/ Nalestan C Hliernran Judge Advocate

/'{) .-"'."/ ra /
N e A W T Judge Advocate

Vaw:
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1st Ind,
War Department, Branch Office of The Judge Advocate General with the
European Theater. 29 SEP 1945 T0: Commanding
General, United States Forces, European Theater (Main), APO 757,
U. S¢ Army,

© 1le¢ In the case of Private LEROY J. CASEY (33021840), 450th
Company, 17th Reinforcement Depot, attention is invited to the fore-
going holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty and the sentence
as commuted, which holding is hereby approved, Under the provisions
of Article ot War 50%, you now have author:.ty to order execution of
the sentence,

2e¢ TWhen copies of the publlshed order are forwarded to this -

"~ office, they should be We féregoing holding and this
indorsement, The file: r of’the récord in this of fice is CM ET"

15852, For convenience of refarence; ; please place that mumber in

bracketa at the end of the order: (CM ETO 15852).

Brﬁgadicr Gefiral, United States Army;
! Assistant Judge Advocate Gemefialar:

( Sentence as commuted ordered executeds GOMO 503, USFET, 24 Oct 1945).

U
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Branch Office of The Judge Advocnte General

with the
“ - European Theater
APO 887
BOARD OF REVIEW NO, 3 6 SEP 1045

CM ETO 15855

UNITED STATES 28TH INFANTRY DIVISION.
-Trial by GCM, convened

at Khiserlautern, Germany,
21 Xay 1945. Sentence as
to Wilson: Forfelture of
$100 per month for four .
months, Sentence-as to
Warren: Dlsmissal.

Ve

First ‘-Lieutenant GORDON W,
WILSON (0-342308) and
Second Lisutenant GEORGE

E . WARREN, JR. (0-1826309),
both of Company I, 11l2th .
Infantry Regiment

. HOLDING by BOARD OF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1. The record of triasl in the case of the officers
named above has been examined by the Board of Review and
the Board submits this, its holding, to the Assist.at Judge
Advocate General in charge of the Branch Office of The

Judge Advocate General with the European Theater.

2. Accused were tried upon the following charges and
specifications:

i WILSON

' CHARGE: Violation of the 96th Article of War.

" Specification 1. In that First Lieutenant
Gordon W, Wilson, Company I, 1l12th Infantry,
did, at or near Durnbach, Germany, on or
sbout 20 April 1945, violate orders prohib-
iting fraternization with German civilians
by entertalining two German women, Mlss
Elizagbeth Xreur and Mrs, Margaret Weber in
his quarters and having sexual intercourse

. with Miss Elizabeth Kreur,

A_'l- 4
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Specification 2., In that % % # 3id, at a
near Durnbach, Germany, on or about
22 April 1945, violate orders prohibiting
fraternizatlon with Germen civilians by
entertalning two German women, Miss
Elizabeth Kreur and Mrs. Margaret Weber,
and having sexual intercourse with Mias
Elizabeth Kreur.

Specification 3. In that # % % 3id, at or
near Bendorf, Germany, on or about 20
April 1945, violate orders prohibiting
transportation of civillans in military
vehicles, by transporting two German
women for an unauthorlzed purpose from
Bendorf, Germany to Durnbach, Germany.

Specification 4. In that # 4 #°'31d4, at or
near Durnbach, Germany, on or about 21
Aprll 1945, violate orders prohibiting

' transportation of civlilians in military
vehicles by transporting two German
wonien for an unauthorized purpose from
Durnbach Germany to Bendorf, Germany.

WARREN '
CHARGE I: Violatlon of the 85th Article ~f War,

Specification: In that Second Lieutenant George
E. Warren, Company I, 112th Infantry, was
at Bendorf, Germany, on or about 18. April
1945, found drunk end disorderly while on
duty as platoon leader ol a security guard,

CHARGE II: Violation of 96th Article of War.

Specification 1. In that # # # did, at or néar
Durnbach, Germany, on or about 20 April 1945,
violate orders prohibiting fraternization
with German clvillians by entertaining two
German women, Misas Elizabeth Kreur and
Mra, Margaret Weber in his quarters and
%aving sexual intercourse with Mrs. Margaret

eber.

Specification 2. In that # # % did at or near
Durnbach, Germany, on or about 22 April
1945 violate orders prohibiting fraterniza-
tlon with German civilians by serving food
to and entertaining two German women,

%1;3 Elizabeth ¥reur and Mrs. Margaret
eber. .

Pt
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"Specification 3. In that # # % d4id, at or
near Bendorf, Germany, on or about
22 April 1945, violate orders prohibi- -

. tlng transportation of cilvilians in
military vehicles by transporting two
German women for an unauthorized purpose
from Bendorf, Germany, to Durnbach,
- Germany. .

S8pecification 4., In that # # # 413, at or

: near Durnbach, Germany, on or sbout
23 April 1945, violate orders prohibl-
ting transportation of civilians in
militery vehicles by tranaporting two
German women for an unauthorized purpose
from Durnbach, Germany to Bendorf,
Germany. '

Each accused pleaded not guilty and each was found guilty
of the respective charges and specifications against him,
No evidence of previous convictions was introduced as to
either accused. Wilson was sentenced to forfeit $100 per
month for four months and Warren was sentenced to be dis-
missed the service. The reviewing authority, the Commending
General, 28th Infantry Division, approved the sentences,
ordered the sentence as to Wilson executed, although deem-
ing 1t inadequate, and forwarded the record of trial for
actlon as to Warren under Article of War 48, The confirm-
ing authority, the Commanding General, Europesn Theater,
confirmed the sentence as to Warren and withheld the order
directing executlon of the sentence pursuant to Article

of War 50%. ‘

3. The prosecution's evidence eatablished that on
the evening of 18 April 1945 between 1900 and 2130 hours
at Bendorf, Germany, accused, Lieutenant George E. Warren,
was drunk and disorderly whlle on duty as platoon leader
of the Third Platoon of Company I, 112th Infantry, which
was then engaged in the town guarding two bridges, check-
ing passes and malntailning order. He appeared on a
street without side arms or helmet, staggering, cursing
~and acting "silly" until guided back to his billet by
enlisted men (R13,15,16,18,19,26,28,30), Four military

"witnesses testified he was drunk (R15,17,26,30),

On 20 April 1945, accused, Lleutenant Gordon W,
Wilson, was in command of Company I, 112th Infantry, .
stationed in Durnbach, Germany. On that evening at about. -
2300 hours, Lieutenants Wilson and Warren were driven -
from Durnbach to the town of Bendorf about 13 to 15 killo-
meters distant in a company jeep where they called at s
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certain house for two German women, Nklss Ellzabeth Kreur
and her sister, Mrs, Margaret Weber, both of Bendorf
(R31,33,40,41, 50 51,54). The women returned with the
officers to the latters' quarters in Bendorf, riding

In the rear of the vehlicle and concealed from view be-
neath blankets, During thelr visit the women were taken
to separate bedrooms where each had sexual intercourse,
Miss Xreur with Lieutenant Wilson and llrs. Weber with
Lieutenant Warren (R33,34,39,41,42). The women were
returned in the jeep to their home at about 0200 hours
the following morning by Lieutenant Wilson (R33,37,51,52,53).
Agaln on 22 Aprll Lleutenant Warren was driven to Bendorf
in a jeep, returned with the same women, who were on this
occaslon billeted In a house in Durnbach where both
officers spent the night with them in separate bedrooms
and each agaln had sexual intercourse as on the previous
occasion (R33,34,36,38,40,41)., The women remained all
day 23 April and food was brought to them from the
company mess by Lieutenant Warren (R34,39,57). The

of ficers visited them early in the evening on 23 April
snd at about 2100 hours a jeep was ordered and sgaln
used by Lieutenant Warren to return the women to theilr
home - (R33,34,41,42,47).

4, After their rights were explalned, Lieutenant
Warren elected to remain silent (R71,82). Lieutenant.
Wilaon testified that the women were transported and housed
in Durnbach substantislly as shown by the prosecution,
However, he denled that the blankets were used tev conceal
them but rather to keep them warm, denied that they were
brought from Bendorf to Durnbach for fraternization

- purposes and denled he had sexual intercourse with either
of them (R77). They were transported in accordance with
& plan conceived by him and Lieutenant Warren to "trap"
certzain enlisted men who had been fraternizing. This was
the sole purpose of their visits (R76,78,80). He never

_saw them at the tiwme of their second visit (R80). . His
plan was unsuccessful on the first occaslon because "the
whole company was not in" and he was'a bit upset" because
the compan? which wag supposed to move "was not at that
hour moved" (R78-79). On the second occasion

"it was a check on the house to house
canvas on the fraternizing. If word
ever came to me that they found soue
worien or the women reported that scme-
body had been down there then I would
know the men were out agaln" (R79).

' Evidence was received of the good character and
excellent prior service of both accused (R68,69-70,71;
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‘Def ., Exs. Nos. 1-15).

5. a., As regards Charge I and Speclfication against
Lleutenant Warren, the court was fully justified in finding
him gullty as alleged (MCH, 1928, par.l45, p.l50).

b. With reference to Specification 1 and 2 of the
Cherge against Lieutenant Wilson and Specification 1 and 2
of Charge IT agalnat Lieutenant Warren, the alleged orders
prohibiting fraternization were not introduced in evidence.
However, the specificatlions properly set forth offenses in
violatlon of the_theater policy iIn effect at the time
alleged as contained in Appendix A to letter, 12 September
1944, Supreme Headquarters, Allied Expeditionary Forces
and quoted in CM ETO 10967, Harris. The teatimony of
Lieutenant Wilson demonstrates that both accused were fully
eware of the prohibltion agalnst fraternlzing and the mean-~
ing of the term. His testimony regarding thelr scheme to
dlscover the enlisted men in his organizgtion who were
fraternizing was unconvincing and was overwhelmed by the
testimony of the two German women involved, which was
corroborated throughout by military witnesses. The findings
of gullty are supported by the evidence.

¢c. Regarding Specification 3 and 4 agalnst
Lieutenant Wilson and Specification 3 and 4 of Charge II
against Lieutenant Warren, no evidence was Introduced of
the alleged order prohibiting the transportation of civilians
in milltery vehicles., However, this was not necessary since
the specificatlions describe a violation of Pamphlet AG :
451/2 Pub GC, Kaintenance and Operation of liotor &ehicles,
Headquarters, European Tneater of Operations, 24 January
1944, which was governing at the times alleged and which in
effect prohibits the transportation of clvilians except on
officlal business. The evidence showed clearly that each
accused transported the two Germen women in a military
vehicle as alleged In the specifications egalnst each. The
evidence supports the findings of. gullty (Cf° Cl ETO 2966,
Fomby; ClM ETO 7269, Van ﬂouten).

6., The charge sheets show the following concerning the
service of accused: N

Wilson 1s 30 yeara five months of age and was
"Commissioned June 1936; 2nd Lt; promoted lst Lt Dec 1942;
asalgned 112th Inf. per Par 13 30 20 dated 5 Feb.45. Ind.
Fed., Service 5 Feb 1942",

Warren 1s 21 years eight months of age and was
"Appointed 2nd Lt. 24 Sept 43; assigned 112th Inf. per
Par 2 SO 34 dated 3 Iar 1945 fr 28th Inf. Div. Ind. Fed.
Service 12 February 1942",

No prlor service 1a shown as to either accused.
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7. The court was legally constituted and had
Jurisdiction of the persons and offensea. No errors
Injurlously affecting the substantial rights of saccused
were conmitted during the trisl. The Board of Review is
of the opinlon that the record of trial 1s legally sufficlent
to support the findings of zullty and the sentences. i

8, Aa to Warren, the penalty for an officer found
drunk on duty in time of war ls dlsmlssal and such other
punishment as a court-martial may direct (AW 85),

"L, Judze Advocate
7 ~ .

/4éﬂwu*4h((.\ffo~n-‘Judge Advocate

. ..

e .
CQf;P'Aﬁfkffvf . f Judge ALdvocate

N
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1at Ind.

War Department, Branch Office of The Judge Advocate
General with the Europeen Theater, 6 SEP 1945

TO: Commanding General, United States Foncea, Buropean
Theater (Main), APO 757, U. S. Army.

: l. In the case of Flrst Lleutenant GORDON W . WILSON ...
(0-2342308) and Second Lieutenant GEORGE" E, WARREN, JR.
(0-1826309), both of Company I, 112th Infantry Regiment,
attentlion la invited to the foregoing holding by the
Board of Revliew that the record of trial 1is legally suffi-.
clent to support the findings of guilty and the sentence
a3 to each, which holding is hereby approved, Under the

" provisions of Article of War 5034, you now have authority
to order execution of the sentence as to accused, Second
Lieutenant GEORGE E. WARREN, JR.

2. When coples. of the published order are forwarded
to-thls office, they should be accompanied by the fore-
golng holding and this indorsement. The file number of

“the record in thils offlce 1s CM ETO 15855, For convenlehce
of reference, pleasse place that number in -brackets at the
end of the order: (CM ETO 15855),

AL e Ceeop’

. » C . McNEIL,
Brigadler General Unlted States Army,
__Asslstant Judge Agvocate Generg/{€xﬁpﬁhh

B g

( A8 to accued WARFEN, sentence ordered executed. GCMO 411, ETO, 15 Sept 1945).


http:A.\\bL'!.J.18




- (83)
RESTRICTED

Branch Office of The Judge Advocate General
: with the:
European Theater
APO 887

BOARD OF REVIEN X0,'2 13007 1945

CM ETO 15858

~

UNITED STATES 75TH INFANTRY DIVISION

Trial by GCM, convened at Winterberg,
Landkreis Brilon, Germany, 26 May 1945.
Sentence: Dismissal, total forfeit-.
ures, confinement at hard labor for

- 10 years. The Eastern Branch, United
States Disciplinary Barracks, Green-
haven, New York.

Ve

Fi:rét Lieutenant ALFRED w.
INGHAM (01945385), COmpa!v L, ’
290th Infantry )

N N N s N Nt S et g i

HOLDING by ;BOARD OF REVIEW NO. 2
HEPBURN, MILIER a.nd COLLINS, Judge Advocates

B 1, The record of trial in the case of the officer named above has been
examined by the Board of Review and the Board submits this, its holding, to
the Assistant Judge Advocate General in charge of the Branch Office of The
Judge Advocate General with the European Theater,

2. Accused was tried upon the following cbarges and specifications:
CHARGE I: Violation of the 75th Article of War.

Specification: In that First Lieutenant Alfred W. Ingham,
Company L, 290th Infantry at or near Auf dem Schnee,
Landkreis Hagen, Germany, on or about 12 April 1945, then
in command as leader of the first platoon, while before
the enemy, did, by his misconduct, endanger the safety of
his platoon, in that he was drunk and unfit for military
duty.

CHARGE II: Violation of the 96th Article of War.

Specification: In that * * % did at or near Auf dem Schnes,
Landkreis Hagen, Germany, on or about 12 April 1945, wh:le
in command of a platoon, during the course of an attack,
wrongfully drink intoxicating liquor in the presence of
an enlisted man,

RESTRICTED 15858
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He pleaded not guilty to and, two-thirds of the members of the court pre-
- sent at the time the vote was taken concurring, was found guilty of the
. charges and specifications. No evidence of previous convictions was intro-

7, duceds Two-thirds of the members of the court present at the time the vote

was taken concurring, he was sentenced to be dismissed the service, to for-
feit all -pay and allowances due or to became due, and to be confined at hard
labor at such place as the reviewing authority may direct for a period of
ten years. The reviewing auwthority, the Commanding General, 75th Infantry
Division, approved the sentence and forwarded the record of trial for ac=-
tion under AW 48, The confirming authority, the Commanding General, United
States Forces, European Theater, confirmed the sentence, designated the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New Xork,
as the place of confinement and withheld the order directing execution of
the sentence pursuant to Article of War 503.

3. Evidence for the prosecution: On 12 April 1945, near Auf dem
Schnee, Landkreis Hagen, Germany, the accused, First Lieutenant Alfred W,
Ingham, platoon leader of the first platoon, Company L, 290th Infantry
,(R6,133, during an attack against the enemy with the objective of taking
that town (R7,12), entered a building therein. He was in possession of a
bottle of alcoholic liquor from which he drank (R22,23). He consumed about
six drinks (R27). He did this in the presence of at least two enlisted
men in his command (RR22,26). He offered them a drink from the same bottle
(R22,27), and then put the bottle in his pocket (R23). Accompanied by one
of the enlisted men he left that building to go to the company command post
and on the way a shell was heard coming. They "hit the ground" and the
shell struck and exploded about 50 to0.75 yards away. The explosion was
not visible to them (R23-24)}. The enlisted man felt no concussion from it.
Accused and the enlisted man arrived at the company command p.st in-about
10 to 15 minutes (R24) at about 2030 hours. At that time the accused's
breath smelled of alcohol (R7). He was unsteady, and the had difficulty in
lighting a cigarette (R16). The company commander inquired of accused as
to the whereabouts of his platoon and directed that he bring it to the
company command post as it was necessary to relieve the second platoon which
was then "pinned down" by enemy fire (R7). then the first platoon did not
appear at the company command post after the expiration of a short time,
the company commander again inquired of accused as to its whereabouts.
Accused replied that "he would go after it himself". However, two soldiers
were sent on the mission. During the period the company commander awaited
the arrival of the first platoon there was rifle fire and sniper fire
(R8,16,20). After the passage of about 20 minutes the platoon had not
arrived. The commander again called for accused (R7). Upon being informed
that accused was sick and was in the back of the building, the commander
went to the rear of the building (R8). Accused had vreviously left the
house with the expressed purpose of locating the sniper and shortly there-
after he "slumped" to the ground outside of the house (R20). It was neces-
sary to drag him inside in order to protect him from being shot (R8,17,21).
The partially filled bottle fell from his Jacket (R17).

NS
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While the company commander was trying to map out the next move
in the attack for his company, the accused caused a further commotion by
getting up from the floor and trying to go down into the basement of the
building. It required three men to bring him back. He became unconscious
again, Water was then thrown on him in an effort to revive him without
success. He shouted "Bill, get the platoon out of the artillery" in an
hysterical manner and then lay stupefied on the floor (R8-9,18). It was
feared that accused's shouting would attract the fire of the sniper who had
previously given trouble (R8). Accused then vomited on the floor. He -
emitted a strong odor of alcohol (R8,9). Thereafter he was carried forward
‘to the platoan command post in a tank (R9,25). At 2300 hours accused was
able to sit up but could not or did not talk. He stared into space. Be=
cause he was "under the influence of alcohol.and unsatisfactory to perform
military duty), the company commander relieved him from duty (R10). He
was placed on his feet and taken in a Jeep to an aid station at 0230 and
given a sobriety test (R9-10).

The battalion surgeon examined the accused and although there was
an odor of alcohol in his breath he was not at that time under the influence
of alcohol. He responded normally to all tests. He was in a dazed condi-
tion (R29). About 10 minutes later, accused jumped up from the chair in
which he was sitting and asked what he was doing there, what had happened
to him, and stated that he remembered nothing since a shell had hit near
him several hours previous (R32). In the opinion of the surgeon he was
not suffering from battle fatigue, blast injury, or hysteria (R33,34,47).
The surgeon admitted that under normal conditions one who was unconscious
from intoxicating liquor could not pass the sobriety test given within four
hours as shown (R30). Accused was given another physical and mental exam-
:%natiog)on 4 May 1945 and found to be free of any physical or mental defects

R35-36).

L. The accused, having been advised of his rights as a witness, elected
to testify in his own behalf. He related his participation in the attack
as platoon leader (R39-41). As he was leaving his platoon building and was
five yards away from it a shell struck about 20 or 30 yards away. He "hit
the dust" when he heard it coming., After it exploded he did not remember
anything until he was being questioned by the battalion surgeon at 0230 -
hours the following morning (R42). On cross examination, he admitted that
he had "a drink of beverage" that he did not believe was alcohol about
L:45 poms (RL3). Some bottles of liquid were found in the house which the
platoon occupied.s They were openeds He took two drinks and passed the
bottle around to the other men in the room, among whom were enlisted men
(R44). He took the bottle along with him so as to share it at the company
command post with the others (R44). He left the building at 2000 hours and
has no recollection of drinking any more out of the bottle (R44-45). During
the two days previous he had averaged only 3% hours sleep (R48).

RESTRICI L ] 5[\1:, o
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5« Discussion: The evidence is clear and decisive that on the night
of 12-13 Aprll 1945, accused's company advanced toward the enemy and was
- at that time in continuous combat with it. - The first element of the offense
under the 75th Article of War was therefore sustained by substantial evi-
dence. Accused and his organization were "before the enemy" (CM ETO 1249,
Marchetti; CM ETO 4783, Duff; CM ETO 6694, Warnock).

With respect to accused's misconduct the following quotations are
relevant and cogent:

Ya, Misbehavior before the enemy: # ¥ # Misbehavior

is not confined to acts of cowardice. It is a general .
term and as here used it renders culpable under the
Article any conduct by an officer or soldier not con-
formable to the standard of behavior before the enemy
set by the history of our arms. Running away is but

a particular form of misbehavior specifically made
punishable by this article; * * %* # (MCM, 1928, par.
141a, p. 156) (Underscoring supplied).

"Cowardice is simply one form of the offense, which,
¥ 3 ¥ may also be ¥ ¥ % the result of negligence or
inefficiencys. An officer or soldier who culpably
fails to do his whole duty before the enemy will be
equally chargeable with the offense as if he had
deliberately proved recreant" (Winthrop's Military

Law and Precedents(Reprint, 1920) pe 623) (Under-
scoring supplled).

Miisbehavior before the enemy may be exhibited in the
form of cowardice, or it may consist of a willful
violation of orders, gross negligence or inefficiency"
(pig. Op. JAG, 1912 XIII A, Pe 128) (Underscoring
supplied).

. " The evidence showed conclusively that accused voluntarily rendered
- himself incapable of performing his duties as platoon commander by the con-
sumption of intoxicants, at a time and place when his organization was en-
gaged in an attack upon the enemy. He was not only drunk but for a period,
his intoxication rendered him insensible. It is probable that mere drunk=-
enness without proof that intoxication was voluntarily produced by the accused
"in order to evade taking part in a present or impending:engagement or other
active service against the enemy" (Cf: Winthrop's Military Law and Prece-
dents, (Reprint, 1920) p. 623; CM ETO 3885, O'Brien) would not constitute an
offense under the 75th Article of War. ' However, the evidence in the instant
case goes further than proof of mere drunkenness. Vhile in a highly intoxi-
cated condition, he failed to assemble his platoon pursuant to the orders of
the company commander and the attack was conducted without its immediate
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assistance, While in a drunken state he exposed himself to sniper fire
. which action required other officers and soldiers to imperil themselves
to rescue him. He further conducted himself in such disorderly manner as-

to threaten the safety of fellow soldiers as to invite sniper fire unless
he was suppressed. It was necessary to relieve him of his oonmnd.

-

: The conduc‘t of accused therefore involved not only. dmnkenness but
also failure to perform his whole duty as platoon -commander at a time when
his unlimited, intelligent and loyal services were demanded. In addition he
was guilty of acts of disorder which tended to distract others from undi-
vided attention to their duties. There is no difficulty in concluding that
accused at the time and place elleged misbehaved before the enemy within the
meaning of the 75th Article of War (CM ETO 1109, Armstro;_xg QM ETO 3081,
Smith; C¥ ETO 3301, Stohlmann, ct. CM ETO 4352, Schroeppel

Accused contended that he was suffering from shell shock and not
from the effects of his admitted imbibing from the bottle found in the build-
- ing occupied by his platoon. This defense raised a factual question which

was within the court's sole province to determine., As its finding is based
upon substantial testimony 1t will not be distswrbed by the Board upon review
(CM ETO 140k, Stack; CM ETO 4194, Scott). The findings of guilty of Charge
I and its Specificatlon are supported by the evidence.

_ Accused!'s drinking of intoxicating liquor - shown-to be such by
its odor, appearance, and its effect upon the accused - in the presence of

enlisted men in his command under the circumstances shown was clearly pre—

Judicial to good order and military discipline and therefore violated the

provisions of the 96th Article of War. His conviction of Charge II and its

Specification will not be disturbed in this review (CM 211931 Ramond,

10 B.R. 169, 175 (193%); cr CM ETO 6235, Leonard).

6 The charge sheet shows that accused is 27 years and one month of
age. Without prior service he was inducted on 17 June 1942 and served as an
enlisted man until 27 April l9l+3 when he was commissioned in the Army of the
United’ States.

7. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial rights
of the accused were committed during the trial. The Board of Review is of

-the opinion that the record of trial is legally sufficient to support the
findings of guilty and the sentence. '

8., Dismissal, total forfeitures and confinement at hard labor is
authorized punishment upon conviction of an officer of offenses under the .
75th and 96th Articles of War., The designation of the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the place of confinement
is proper (Cir.2lO,WD 1}, Sept 1943,sec.VI, as amended).

Judge Advocate
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War Department, Branch Office of The Judge Advocate General with the
European Theater, 13 00T 1345 TO: Commanding
General, United States Forces, European Theater (L:aln), APO 757,

U. S. AI'myo

1. In the case of First Lieutenant ALFRED %W. INGHAM (O01945385),
Comparw L, 290th Infantry, attention is invited to the foregoing hold-
ing by the Board of Review that the record of trial is legally sufficient
to support the findings of gu:.lty and the sentence, which holding is herew

~ by approveds Under the provisions of Article of War 50%, you now have
authority to order execution of the sentence.

2. When copies of the published order are forwarded to this office,

* they should be accompanied by the foregoing holding and this indorsement.,
The file number of the record in this office is CLi uTC 15858. For com-~
venience of reference, please place that number in brackets at the end

of the order° (CM ETO 15858)

. h_

[/ N ' mng.arnxm,

L R v el, JAGD,

P T A P LRistént Judge A,dmaqweneral.
Ea .

( Sentence ordered emecuted. GCMO 526, USFET,1 Nov 1945)e



RECTHICALD

(69)
Branch Office of The Judge Advocate General
with the . .
European Theater
APO 887
BOARD OF REVIEW NO. 3 9 8 SEP 1945

CM ETO 15860

UNITED STATES) 101ST AIRBCRNE DIVISION
Ve g Trial by GCM, convened at Berchtesgaden,
' ) Germany, 5 June 1945, Sentence: Dise
Private JOEN L. ENSLEY ) honorable discharge, total forfeitures
(35558394), Headquarters ) and confinement at hard labor for life.
Company, Second Battalion,) U, S. Penitentiary, Lewisburg, Pemne

506th Parachute Infantry ). sylvania,

4

HOLDING by BOARD OF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

l, The record of trial in the case of the soldier named above
~ has been examined by the Boerd of Review, - '

2. Accused was tried upon the following Charge and Specifications
' CHARGE: Violation of the 92nd Article of War,

Specification: In that Private John L. Ensley, Head-
