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BOARD OF REVIEW NO. 1 2 DEG 134
- CM ETO 4138

UNITED STATES )) 1ST BOMBARDMENT DIVISION

v. ) Trial by GCM, convened at AAF

, Station 128, APO 557, U, S.
Private (formerly Technical - Army, 26, 28 September 1944.
Sergeant) MICHAEL P. URBAN Sentence: Dishonorable dis-
(32797470), 615th Bombardment £ charge, total forfeitures and
Squadron, 40lst Bombardment ) confinement at hard labor for
Group’ ) two years. Place of confine-
) ment not designated.

HOLDING by BOARD OF REVIEW NO, 1
RITER, SARGENT and STEVENS, Judge Advocates

1, The record of trial in the case of the soldier named
above has been examined by the Board of Review,

2. Accused was tried upon the following charges and specifi-
cations:

CHARGE I: Violation of the 58th Article of War,

Specification: In that Private Michael P. Urban,
615th Bombardment Squadron, 40lst Bombardment
Group, then Technical Sergeant, 615th Bombard-
ment Squadron, 40lst Bombardment Group, did,
at AAF Station 128, APO 557, on or about 17
August 1944, desert the service of the United
States by absenting himself without proper
leave from his organization, with intent to
avoid hazardous duty and to shirk important
service, to wit: flying as member of a com-
bat crew on combat missions, and did remain
absent in desertion until he surrendered him-
self at AAF Station 128, APO 557, on or about
22 August 1944.
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(2)
CHARGE II: Violation of the 96th Article of War,
- Specification: In that * % ¥ did, at AAF Statlon -
128, APO 557, on or about 16 August 1944,
- wrongfully take and use without proper author-
ity a certain hicycle, to wit: Bicycle Serial
No. 283591, Permit No. 445, property of the .
United States, of a value of less than $50,00
and more than $20,00

He pleaded not gullty and three-fourths of the members of the
court present at the time the vote was taken concurring, was found

gullty of Charge I and its Specification, guilty of the Specifica- .

tion, Charge II, except the words and figures "$50.00 and more
than $20,00", substituting therefor the words and figures, "$20.00
and more than $10,00", of the excepted words and figures nmot .
guillty, of the substituted words and figures guilty, and guiity of.
Charge II. Three-fourths of the members of the court present at
the time the vote was taken concurring, he was sentenced to be °
dishonorably discharged the service, to forfeit all pay and allow-
ances dus or to become due and to be confined at hard labor, at-
such place as the reviewing suthority may direct, for two years. -
The reviewing authority approved the sentence, did not designate
eny place of confinement, and forwarded the record of trial for
action pursuant to Article of War 50%,

_ 3. Charge I and Specification: The evidence for the prose-
cution was substantially as follows: ' .

, Accused was top-turret gunner and flight engineer of a
lead crew in the squadron named in the Specification (R6,9,14). On
16 August he flew with his crew on an operational mission to Leip-
zig, Germany (R5,9). Intensive £lak was encountered and the ship
received direct hits. During the mission accused announced over
the interphone that fighters were approaching, but there was in
fect no fighter attack, The mission was considered "rough" and
fvery severe" by members of the crew, It was exceeded in severity
by only one previous mission in which the ship was attacked by
enemy fighters (R12,13,35,37). On the way back from the raid ace-.
cused told the pilot that he was going to quit flying, and when
agked faor his reason, replied, "I Jjust don't want to fly anymore,
and I never did like to fly, anyway", After the interrogation he
spoke to the pilot again, repeated the statement that he was going
to quit and asked him, "What are you going to do about 1t®*? The

pilot answered that he had no authority to doanything and suggested -

that he'ses the flight or squadron surgeon (R5,6). While return-
ing from the same misaion accused ‘stated to two other members of
the crew that he was going to quit flying, eadding in one instance
that this mission would be his last (R9,35). Subsequently on the
same day accused met the co-pilot of his crew who asked him if he

were not going to clean his guns. He replied, "No, mot till latert®,

In the course of their conversation, accused said that he was going

a o a
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to quit flying, and that he "never wanted to fly in the first
place and didn't like it", Le paid no attention to this offi-
cer's attenpt to persuade him that Le was wrong. As they parted,
accused remarked "I will see you in a couple of weeks in the
guardhouse, meybe. I am teking & vacation"(R1l)., The pilot did
not take the statements of accused seriously and attached no
importance to them (R3). None of the other three to whom he spoke
thought that accused was serious, and one of them, a non-commis-
sioned officer, testified that among themselves membérs of a crew
"usually, say something like that after a rough raid, but nobody
ever means it", (R9,11,37). aiccused had never before made state-
ments of that nature to the pilot, co-pilot, or bombardier (R6,8,10).
Sti11 later in the day, 16 August, the latter saw accused walking
out of the camp dressed in olive drabs and field jacket and carry-
ing a packsge under his arm, FHe told this officer that he was
going to town for & while and would see him later. There was a
standing arrangement in the squadron permitting members of a crew
to leave the base on a six-hour pass even if they were scheduled
to fly on the following day (R9,15).

Accused did not return to his barracks that night.nor
thereafter until 22 August. His absence without leave from his
organization was established by the testimony of witnesses having
personal knowledge of his absence and by pertinent entries in the
morning reports (R6,9,14,16,17,32,35; Pros.Exs.1,2). The evening
of 16 August and the following day were "stand-down! for the crew,
that is, the crew was not in a status of alert, On the evening of
17 August the crew was alerted and every member, including accused,
wag scheduled to fly (R13). The pilot first learned of that mission
about 8 pm 17 August and not having seen accused since the preceding
day, went to his barracks about 8:30 pm "to see if he had been jok-
ing or really meant it" (i.e., the statement that he was going to
quit flying). He did not find him (R6,7). When the crew was called
in on 18 August accused was not present and another man was sub-
stituted for him (R13). That day the crew flew on a combat opera-
tional mission to Belgium, then occupied by the enemy. Because of
his absence accused did not participate in the mission (R7,9, 14,32)

On 22 August two members of the crew'met him in Kettering,
England. They asked bim where he had been and he said he had been
to Sheffield where he had had "a good time" end that he was going
back to camp. He volunteered the statement that he either was not
going to fly any more, or that he did not want to fly any more. This
statement was not taken seriously by the crew member to whom it was
made (R32,33). Accused rsturned to his station on 22 August. In-
quiry discloses that Sheffield was about 70 miles, and Kettering about
14 miles, from AAF Station 128,

Accused's crew left the United States for service overseas
on 31 lMiay 1944. He had been a member of it since February 1944 (R9,10,
31). From about the time of their arrival in this theater, to the ,

4138
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time of the trial on 26 September, a period of approximately

three months, the créw was in a combat operational status (R7,14).
The evening of 16 August was a "stand-down" but accused, being

& member of a lead crew, was scheduled to fly a practice mission
vhich members of lead crews were regularly required to fly when

not flying operational missions., If an operational mission were
ordered, the practice mission would be cancelled. Orders for an
operational mission reach the operations officer the evening be-
fore the day on whkch the missiocn is to take place (R14)., 4Al-
though ordirarily a lead crew will not fly two missions in a rew,
its members remain on duty, unless they are on pass, and can expect
to be called upon to fly on any mission (R14,15). A mission is
generally but not always preceded by an alert but members of a crew
do not know "until the last minute" whether there will be an alert
or a stand-down (R8). The pilot testified that accused had parti- .
cipated in about 1/ missions with him (R6). The operations officer
testified that accused's crew, apparentlyrup to the time of the
triel on 26 September, had flown 11 missions (R13). Accused flew
his lest mission on 16 August (R5,13)., Effective June 1944, 35
missions were required to complete an operational tour, Upon re=
commendation of the group commander, personnel could be released
prior to completion of 35 missions (R25; Pros.Ex.6), In a memor=
endum issued by the Commending General of the Eighth Alr Force,

it was provided that no heavy bombardment combat crew member be
required to perticipate in more than 35 sorties without a determina-
tion being made of his fatigue condition (R23). Accused was a
technical sergeant at the time of the commission of the alleged of-
fense (R37).

4. The defense offered no evidence, After his rights were
explained to him, accused elected to remain silent (R38).

5, It has been held by the Board of Review that the commise
sion of the offense charged i1s proved by establishing the existence
of ‘these four elementas: (1) that accused absented himself from his
orgenization without proper leave; (2) that the organization was
under orders or anticipated orders involving either hazardous duty
or important service; (3) that accused received actual notice of
such orders; and (4) that at the time he absented himself without
leave accused entertained the specific intent to avoid hazardous
duty or to shirk important service (CM ETO 2432, Durie; CM ETO 2473,
Cantwell; CM ETO 2481, Newton).

(1) Absence without leave .was adequately proved.

(2) A,crew which was in a combat operational status at
a base from which sorties were being continually maede against the
enemy while the invasion of the continent was in full progress may
préperly be considered as being under anticipated orders to fly on
combat missions at any time while it remained in that status,

<
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: (3) Since accused was a member of such a crew at the
time he absented himself without leave, and had been a member for
a period of many weeks, the inference could be drawn by the court
that he knew that he, with the rest of his crew, was in a combat
operational status, and was under anticipated orders to fly in
combat missions at any time, ,

The vital question for consideration is’whether there
is substantial evidence supporting the finding by the court ‘that
at the time he absented himself accused entertained the specific
intent to avoid flying with his crew on combat missions., Repeated
statements were mcde by accused while returning from an unusually
severe mission and subsequently on the seme day, to the pilot, co-
pilot, bomberdier, and a non-commissioned officer, separately, to
the effect that he intended to quit flying, that he had never liked
flying, had never wanted to fly, and that the mission from which
he was returning would be his last one, These statements and the
circumstances in which they were made, followed contemporaneously
by his absence without leave, constituted competent and substantial
evidence from which the court was justified in inferring that the
requisite intent existed at the time he absented himself,

"The existence of a particular intention in a
certain person at a certain time being a material
fact to be proved, evidence that he expressed that
intention at that time is as direct evidence of
the fact, as his own testimony that he then had
that intention would be" (lutual Life Insurance Co.
v. Hillmon, 145 U.S. 285,295; 36 L.ed.706,710).

Each witnese who testified to these statements aald that he thought
accused was not serious when he made them., It does not appear that

any of them knew of the similar statements made by accused to the

"others, It is significant that the pilot was sufficiently impressed

by accused's statements to suggest that he consult a medical officer,

and to make a search for him on the evening of 17 August "to see if he had
been joking or really meant it", The co-pllot attached such importance
to the statements accused made to him that he tried to show accused,
without success, that he was wrong. One witness testified that state-
ments similar to those made by accused were usually but never seriously
made by members of a crew among themselves after a "rough" raid. Accused,
however, had never before made statements of that nature to the pilot,
co-pilot, or bombardier, It does not appear that he had ever made them
to any one else, Furthermore, after a lapse of six days accused gave
expression to his determination not to fly again when met at Kettering

by members of his crew, Whether accused was serious when he made the
statements was a question of fact for the court.

Another consideration weighs against accused. Shortly before
he absented himself and in the same conversation in which he told the
co-pilot that he intended to quit flying, accused stated "I will see you -
in a couple of weeks in the guardhouse, maybe, I am taking a vacation'.

4138
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The court could reasonably have found that the periocd of absence he
contemplated was 80 long that as an experienced member of a combat
crew, aware of the frequency of his previous missions, he knew that
he would miss flying on a combat mission during such absence (Cf: MCM,
1921, par.409, p.345, Note).

During accused's absence his crew engeged in a combat mis-
slon to Belgium which was then under enemy occupation., Such fact may
be considered by the court in determining the intent which motivated
his absence (CM ETO 2481, Newton and cases cited thérein). The fact
that accused voluntarily returned efter an absence of six days in-
stead of two weeks, while material in extenuation, is no defense (Cf3
MCM 1928, par.l30s, p.l42).

Flying as a member of a combat crew on combzt missions to :
targets. in territory on the continent occupied by the enemy, constitutes
both hazardous duty and A important service, The dangers attendant upon
the performence of such duty are shown by the evidence and are so com-
monly known that judicial notice may be taken of them (CM ETO 2368,
Lybrand), Participation in combat missions has such a direct and immed-
iate bearing upon the prosecution of the war that it is difficult to
" conceive of service that is more important within the meaning of Arti-
cle of War 28 (CM 151672, Lytle; id. Dig. Op. JAG, 1912-1940, sec,385,
pp0193’194; MCM’ 1928, pal‘.1302, pp.l‘z-llj-B .

The Board of Review is of the opinion that the findings of
gullty of Charge I and its specification are supported by competent,
substantial evidence,

6, Charge IT and Specification: The evidence for the prosecu=-
tion nay be summarized as follows:

It was stipulated that the bicycle alleged in the Specifica-
tion wes the property of the United States on 16 August 1944 and prior
thereto, It was also stipulated that its value was in excess of
$10.00 and less than $20,00 (R22,23; Pros, Ex.5). The bicycle was is-
sued to an officer on a memorandum receipt on 6 August 1944 (R19).
About 12 August the bicycle was reported missing from the officer's
barracks at the place alleged in the Specification, and two days later
it was seen in the squadron area. Accused had possession of the bicycle
" and was asked where he had obtained it. He replied that he had-borrowed
it from an officer, He was seen riding the bicycle on 14 August
(R19,20,21,22). He also stated that he had changed the rear fender of
the bicycle and that the originel fender bore the number 445 (R23).
Accused loaned the bifycle to another soldier and while in the latter's
poesession it was recovered by the military police on 15 August (R28,36).
The officer to whom the bicycle had been issued never authorized accused
to take it (R18), The defense offered no evidence and accused elected
to remain silent after his rights had been explained to him (R28), All
the elements of the offense alleged are established by competent evid-
ence (CM ETO 2926, Norman and Greenawalt).

41:
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7. The charge sheet shows that accused is <2 years one
month of age and was inducted 9 February 1943 in lew York City,
New York, to serve for the duration of the war plus six months,
He had no prior service,

8. The court was legally constituted and had Jurisdiction
of the persaon and offenses, lio errors injurious.y affecting the
substantial rights of accused were committed during the trial., The
Board of Review is of the opinion that thie record of trial is legally
sufficient to support the findings of guilty and the sentence,

4 + ’
. bl Ly, Judge Advocate
7 -

Judge Advocate

W/(f m Z Judge Advocate-

AD
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8) '1st Ind.

War Department, Branch Office of The Judge Advocate General with
the European Theater of Operations, 2 DG 1944 TO: Com=
manding General, lst Bombardment Division, APO ;?4 U. S. Army,

1. In the case of Private (formerly Technical Sergeant)
MICHAEL P. URBAN (32797470), . 615th Bombardment Squadron, 40lst
Bombardment Group, attention is invited to the foregoing holding

. by the Board of Review that the record of trial is legally suffi-
cient to support the findings of guilty and the sentence, which
holding is hereby approved, Under the provisions of Article of
War 50%, you now have authority to order execution of the sentence.

2. It is noted that your action in this case did not desig-
nate the place of confinement, It is requested that supplemental
action designating the place of confinement (MCM, 1928, p.275, Form
10) be exscuted and forwarded to this headquarters for insertion in

the record of trial,

3. There was no evidence of previous convictions of accused
-by court-martial and his cvil record fails to reveal bad character,
The sentence of confinement at hard labor for a period of two years
for desertion’'in time of war with intentto avoid hazardous dquty is
inadequate (YD letter, 5 Mar 1943 (AG 250.4); Cir. 72, ETOUSA, 1943,
sec,II, par.6a), In view of this fact, it is believed that he should
not be separated from military service and freed from the hazards and
dangers of combat by incarceration until all possibilities of salvag-
ing his value as & soldier have been exhausted, The Government should
preserve the right to use his service in a combat area, In view of
the prevalling policy in this theater of conserving manpower, I recom=
mend that consideration be given to the designation of an appropriate
disciplinary training center as the place of confinement, with suspen-
sion of the execution of the dishonorable discharge untll the soldier's
release from confinement.

L+ When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing helding and this
indorsement, The file number of the record in this office is CM ETO
4138, For convenience of reference please place that number in brackets
at the end of the order: (CI ETQ,4138),

. C. McNEIL,
Brigadier General, United States Army,
Agslstant Judge Advocate General,

CONFIPFNT
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Branch 0ffice of The Judge Advocate General ©)
with the
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 2 23 KOV1044
CM ETO 4139
UNITED STATES ) 1ST BOMBARDMENT DIVISION
) J
v. ) Trial by GCM, convened at
) Northampton, Northampton-
Private HARLEY A, REDD ) shire, England, 29 September
(35411856), 360th ) 1944. Sentence: Dishonor=
Bombardment Squedron (H) ) able discharge, total for-
303rd Bombardrient Group (H) ) feitures, and confinement at
) hard labor for five years,
) The United States Peniten-
) tiary, Lewisburg, Pennsyl-
) vania,

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named above'
has been examined by the Board of Review,

2, Accused was tried upon the following charges and specifications:
CHARGE: Violetion of the 93rd Article of Var,

Specification: In that Private Harley A, Redd, 360th
Bombardment Squedron (E), 303rd Bombardment Group
(H), 4id, at Northampton, Northamptonshire, Eng-
land, on or about 10 July 1944, commit the crime’
of sodowy by felonicusly and egeinst the order of
nature have carnal connection per os with Brian
Wright. :

ADDITIONAL CHARGE: Violation of the 96th Article of War,

Specificetion: In that *+ * # did, at Northampton,
Northamptonshire, Englend, on or about 10 July 1944,
wrongfully and unlawfully commit en indecent assault

el

4139

Com LS i iAL



. iDERTIAL

(10)
and battery upon Brian Wright, a male of the
age of eleven (11) years, by rubbing his penis
against the posterior of the said Brian Wright.

He pleaded not guilty to and was found guilty of the charges and
specifications., No evidence of previcus convictionswas introduced.

He was sentenced to be dishonorably discharged the service, to forfeit
all pay and allowances due or to become due, and to be confined at
hard labor at such place as the reviewing authority mey direct, for
five years, The reviewing authority approved the sentence, designated
the United States Penitentiary, Lewisburg, Pennsylvania, as the place
of confinement, and forwarded the record of trial pursuant to Article
of War 50%,

3. Competent evidence introduced by the prosectuion fullyestab-
lished the commission by accused of the act of scdomy per os on Brien
Wright at the time and place and as alleged in the Specification of the
Charge in violation of Article of Wear 93; also, that at the same time
and place accused placed his penis "up the boy's posterior and there
rubbed his penis up and down, thereby committing an indecent assault
on the boy, as alleged in the Specification of the Additional Charge,
in violation of Article of War 96 (CM ETO 3436 Paquette; CM ETO 3717
Farrington). Brian Wright, eleven years of age, testified to the act
(R25-33). The court properly found this child a competent witness,
Circumstantial evidence adduced from others was strongly corroborative
of the boy's testimony.

L. Accused, advised of his right, testified on his own behalf,
Although he denied that he even "touched him" (the pathic) "either by
using his privates parits in my mouth or using my private perts in his
rectum" (R43), he admitted certain facts including the fact that he
was inside the actuasl water closet compartment with the boy which,
teken with the prosecution's case, compel the conclusion of guilty.
(47,48) Medicel authority called on behalf of accused testified that
accused!s mentel ege, as Indicated by tests, was "consiastent® with
accused's Army General Classification Test score of 61; also that as-
suming accused was possessed of homosexual tendencies, he might be a
constitutional psycopathic, However, the examination indicated that
accused was sane (R35-37).

5. Accused is 33 years old, He was inducted at Fort Benjamin
Harrison, Indiana, 29 July 1942, to serve for the duration of the war
plus six months., He had no prior service,

6. The court was legally constituted and had jurisdiction of the
person and offenses, No errors injuricusly affecting the substantiel
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence,

4139
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7. Since accused is over 31 years of age, his confinement in a
penttentiary for five years is authorized for the offemse of sodomy
(AW 42; District of GolumbiaCode, Title 22, Section 107; MCM, 1928, par.
90a, p. 81; Cir. 229, WD, 8 June 1944, Sec. 11, par. la (1), 3a). The
designation of the United States Penitentiery, Lewisburg, Pennsylvania
is proper (AW 42; Cir 229, WD, 8 June 1944, sec. II, par. 1b(4),3b).

Judge Advocate

Judge Advocate

@?‘@M‘z’ézﬁuﬂ@ Advocate

4139
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War Department, Branch Office of The .Tudge Advocate General with the
European Theater of Operations, 23 WV 194% T0: Command=-
ing Gensral, lst Bombardment Division, APO 557, U

1. In the case of Private HARLEY A. REDD (35411856), 360th Bom-
bardment Squadren (H), 303rd Bombardment Group (H), attention is in-
vited to the foregoing holding by the Board of Review that ths record
of trial is legally sufficient to support the findings of gullty and
the sentence, which holding is hereby approved., Under the provisions
of Article of War 50%, you now have authority to order exscution of
the sentence,

2. Vhen copies of the published order are forwarded to this of-
fice, they should be accompanisd by the foregoing holding and this in-
dorsement, The file vumber of the record in this office is CM ETO 4139,
For conveniences of reference please place that mmber in brackets at
the end of the order: (CM EIO 4139)

/ //////(/

ﬁ 8. MoNEIL,
Brigadier General, United States Argny
Assistant Judge Advocate General,
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_Branch Office of The Judge Advocate General (13)
with the
Buropean Theater of Operations
AP0 887

BOARD CF REVIEW KO. 2
CM ETO 1.143 | o DEC 1944
UNITED STATES

Ve

Private PETER BLAKE (34549926),
Private JAMFS E, CLEMONS -
(33740879), Private First -
Class EUGENE HANEY(34626123), Trial by GCM, convened at Rennes,

g BRITTANY BASE SECTION, COMMINICATIONS

%
Private B(B WEST-(34423569), ; Brittany, France, 22 September 1944.

)

)

)

)

ZONE, EUROPEAN THEATER OF OPERATIORS.

Private WILLIAM R, ROSE ~ Sentence as to each accused: Dis-
(35763840), all of 4150th honorable dischargs, total forfeitures
Quartermaster Service Company. and confinemsnt at hard labor for
' life. The United States Peniten-
tiary, Lewisburg, Pemnsylvania.

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1., The record of trial in the case of the soldiersnamed above has
been examined by the Board of Review.

2. Each acoused was tried upon the following charges and specifica-
tions, identical except that the name of each was set out in their respec-
tive specifications:

CHARGE I: Violation of the 92nd Article of War.

Specification 1¢ In that Private Peter Blake, 4150th
Quartermaster Service Company, did, at or near
La Bacomiere, France, on or about 15 August
1944, foreibly and feloniously, against her will,
have carnal knowledge of Mademoiselle Helene
Fouillet, a French woman.

-1-
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Specification 2: In that # * # did, at or near lLa
Baconniere, France, on or about 15 Angust 1944,
forcibly and feloniously, againast her will, have
carnal knowledge of Medemoiselle Yvomme Fouillet,
a French woman.

CHARGE II: Violation of the 93rd Article of War.

Specification: In that * *# # did, at or near la -
Baconniere, France, on or about 15 Angust 1944,
with intent to commit a felony, viz, rape, com-
mit san assault upon Mademoisells Marie Fouillet,
a French woman, by willfully and feloniously
striking her and trying to 1ift her nightgown.

(Identical charges and specifications
againast Private James E, Clemons,
Private First Class Eugens Haney,
Priv;):.te Bob West, Private William R.
Rose). ‘

Each of the accused pleaded not gullty and, three-fourths of the members
of the court present when the vote was taken concurring, each was found
guilty of the charges and specifications. Ko svidence of previous
convictions was introduced. Three-fourths of the members of the court
present when the vote was taken concurring, each accused was sentenced
" to be dishonorably discharged the service, to forfeit all pay and
allowances due or to become dus and to be confined at hard labor, at
suth place as the reviewing authority may direct, for the term of his
natural life. The reviewing authority approved the sentence of each
accused, deaignated the United States Penitentiary, Lewisburg, Pennayl-
vania, as the place of confinement of each and forwarded the record of
trial for action pursuant to the provisions of Article of War 50%.

3. For the prosecution, Mademoiselle Helene Foulllet, through an-
interpreter, testified that she is 27 years of age, unmarried and lives
at home with her parents on a farm at La Baconniers, Mayenne, France.

She has two sisters, Marle, 30 years of age, and Yvonne, 21 years of age,
and two brothers, Francis, 20 years of age, and Henry, 16 years of age,

~ also living at home, Early in her testimony, this witness identified
accused Blake, Rose, Clemons and Haney from a mumber of colored soldiers
lined up with accused in the courtroom, a8 soldiers who came to the farm
on 15 Auguat. She failed at that tims to identify accused West but
pickel out another soldier, not ons of accused. The nearsst house to their
home was some 400 meters away and the home was about 250 meters back from
the highway (R20-23). At a quarter past eleven of 15 August in the morn-
ing five colored soldiers came to the house and asked for brandy and
cognae (R24-25). At first three soldiers arrived, identified by her as
accused Rose, Clemons and Haney and five or ten minutes later the first:

" three whistled and the other two, whom she identified as accused West

4143

-2- . -

TR Sl P S



CONFIDENT!M
‘[nT.. ] (15)

and Blake, came and followed the first three into the house (R24-25).

All of the soldiers were drunk and a glass of cognac was given to each

of them (R26). The soldiers shut them in the house. Her sister

Yvonne was pushed by them (indicating accused Clemons) into the milk

room. One of them (accused Haney indicated (R31)) seized witness and

threw her on a trunk. She tried to escape but could not. Her mother \

and brothers tried to help her but were threatened by cne of the soldlers

with a rifle (indicating accused West (R27)). He (Haney) put his private

part in her private part (R27,32). She defended herself "as well as

she could"” (R27). When she called her brother, he tried to help her

but one of the soldiers who was ing the room fired his rifle at him

several times as he escaped (R28). Only the one soldier raped her (R32).

Witness was all this time crying and shouting. Her sister Marie was 111

in the next room and "then one of the five soldiers who was in the room

threw himself upon my sister who was 111", Her mother and brother

tried to open the door which the soldier had closed but could not, so

witness did not see what happened to her sister Marie who cried for

help. During this time Yvonne was in the milk shed but the black

soldier (indicating accuked Clemons) had closed the door so witness :

could not see. She heard noise in the milk shed and her sister callin g -

"Helens, come to help me, help" (R28). The soldiers remained in the

house about three-quarters of an hour (830)., On the same day about

three o'clock witness visited the camp of colored soldiers (B29,32) and

identified from all the soldiers lined up accused West, Rose, Haney and

Blaks. During that evening, an American car brought accused Clemens

to her home when he was also identified as one of the flve earlier

visitors to their home (R29).

Yvonne Foulllet gave substantially the same story as her sis-
ter Helene. She identified accused Clemons, Haney and Rose out of a’
consisting of the five accused and five other colored soldiers
f;% She testified that one of the soldiers (she was not able to
say which one) entered the milk shed where she was cleaning her teeth
and indicated to her that he wanted to "abuse" her. She "did not wish
to" and he took her by the hair and threw her .on the ground and wanted
to have sexual intercourse (R38). He tore her pants. i

"He had closed the door 'and there was one with

his rifle to guard the door. * * # Then when

he had raped me, the one who was standing at .
the door with his rifle, the one who was with

his rifle to the door came to me and wanted to

rape me also, but he did rot have time to do

itn,

The first soldier put his private part in her private part though she
defended herself. She resisted and did not consent. Ths second
soldier touched her "just a little, but hardly anything® (R39) with

his penis (R41); "he inserted it a-1ittle™ (R43). = The soldier with -~
the rif]e-stood at the door in eight of witness at all times. Helene

4143
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tried to help her but was prevented and a "black soldier threw himself

on her also"., Witness was so frightened she did not observe the soldiers
carefully (R40), While in the milk shed with the soldiers she heard shout
five shots (Rl.l).

Marie, her sister, testified to the same events. She picked
accused West as the one who came to her room - "the one who resembles him
most®, Marle had been i1l for 13 months with "lung trouble®, and she
was brought into court on a stretcher. 8She testified that she saw the
five soldiers through the window of her room (R44). She left her bed
when she heard Helene in the kitchen shouting and at that moment one of
the soldiers came in, She had on only her nightdress and tried to escape
through the window. He beat her about the head, put her on her bed and
tried to have relations with her. ., struggled with him 10 or 15 min-
utes. He removed her clothes and exposed his private parts but another
soldier came and talked to him and returned a second time when they
left (R45-48). Yvonne was examined by a physician on 16 August and
Helene on 20 Angust. 1In his opinion Yvonne was raped and Helene
probably raped. He testified and his certificates of examination were
received (Pros.Exs. 3 and 4; R34-36).

Joseph Foulllet testified that his son Francis came to the
field after him on the morning of 15 August 1944 and that on the way -
back to the house he saw five black soldiers at a distance of 25 or 30
meters (R48-49).

Madame Helen Fouillet, his wife, testified to substantially
the same facts as did her daughters. She identified acoused Haney and
West, but was not sure of Clemons and Blake out of a line~-up of accused
and a number of other colored soldiers (R.9-50). She testified sccused
Haney took her daughter Helene.on the trunk and when she attempted to
defend her daughter a soldier by the door "directed" his rifle at witness
and when she went to help the daughter in the milk shed there was another
soldier standing at that door and she could not enter. The soldier
*undressed" Helene when he put her on the trunk and laid on top of her
ar she defended herself "as much as she could", She got a glimpse of
the feat of her daughter on the ground in the milk shed and thought she
had been kKi1led (R52). She heard Yvonne shouting and Helene was crying.
One soldier waited near the chimmey for the other, One was on the chest
with Helene, one at each door with rifles; one was with Marie. They

.remained at the house about three-quarters of an hour, and left very
suddenly. Her son had gome to call his father (R53).

Franeis Fouillet, son of Joseph Foulllet, testified also to
the same events, "He identified in court acoused Rose, West and Haney
a8 the first to enter the house. He testified he saw accused West
lying on his sister Yvonne in the milk house, then he left to call his
father (R55-57).

Pa.ul Pelle identified in court accused Rose and Haney as two

4143
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of five colored soldiers who came to his home on a farm near the Fouillet
farm on 15 August. He gave them two dozen eggs. He visited a soldiers’
camp with Helene Foulllet on the afternoon of 15 August to identify the
soldiers and he identified Haney who had put "dust on his face™ and Rose
who put his helmet over his spectacles (R58-60).

Corporal Oliver C., Crawford,of accuseds' unit, testified that
he saw all of accused at different times on 15 August. He walked from
the "PX" back to the area with accused West and on the way West said
"me and Blake sure fucked up this morning". He did not see any of ac-
cused in camp between nine and twelve o'clock. Hs was present at the
line-up at which a "French lady" picked out Haney, Rose, Clemons and West
and a Corporal May also. Accused Blake was found in the back area later
asleep and was not in the line-up. After he was awakened, he was asked
whom he had been with and he said Haney, Clemons, West and Rose. Haney
was not at dinner, said he didn't "want any of that slop"., He had some
eggs (R70-74). All accused were seen together prior to ten-thirty on
15 August but not afterwards (R76).

4. The defense offered no witnesses and each of accused on being
advised of his rights as a witness remained silent (R78-81).

5. "Rape is the unlawful carnal knowledge of a
women by force and without her consent.

Any penetration, however slight, of a
woman's genitals is sufficient carnal
knowledge" (MCM, 1928, par.ligb, p.l65).

The evidence is umcontradicted that two soldiers raped Yvonne,
one definitely and she says the other "inserted it a little"; end one
definitely raped Helene. Still a fourth attacked Marie, struck her and
removed her clothes intending to rape her. They were frightened away
before the fifth man, who acted as an armed guard for the others while
awaiting his turn, apparently had time to get very far in his efforts.
Accused were charged separately for the rapes of Helene and Yvonne
Foulllet and for the assault with intent to rape HMarie Fouillet. Their
actions indicate what were the intentions of all of accused. The acts
of each engpged in a common undertaking are imputed to all.

"So, among offenders, the Articles recogiise

no principals, and no accessories either be-
fore or after the fact, as such. The grades
of crimes and of partlieipators in crimse,
familiar to the common law, are unknown to the
law military, and the embarrassing technicali-
ties which have gromm out of the division of
crimes into prinecipal and accessorial are
wholly foreign to the procedure of courts-
martial, In the military practice all

4143
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accused persons are treated as independent
offenders. Even though they may be jointly
charged and tried, as for participation in a
mutiny for example, and each may be guilty of .
a distinct measure of criminality calling for
a distinct punishment, yet all are principals
in law" (Winthrop's Military Law and Prece-
dents, 1920 Reprint, p.108; 22 C.J.S., sec.
87&, p0155)- .

"Whoever directly commits any act constituting
an offense defined in any law of the United
States,’or aids, abets, counsels, commands,
induces or procures its commissglon, is a

"y prineipal" (35 Stat, 1152; U.S. Criminal Code,
. Bec,332; 18 U.S.C.A., sec.550; CM ETO 3475,
Blackwell et al; CM NATO 2221, Harris et al).

"here, as in the instant case two or more
persons by common design jointly engage in
the same unlawful act, each is chargeable
with 1iability, and is guilty of the offense
committed to the same extent as if he were
the sole offender. CM 240646 (1944)" (Bull,
JAG, Vol.III, No.5, May 1944, p.188).

The surrounding facts and circumstances afford substantial legal basis
for imputing to each of accused the specific acts of the others (CM ETO
1052, Geddies et al (1944); Ibid. p.189). Two persons cannot be
Jjointly guilty of a single rape but all persons present aiding and
gbetting in the commission of the crime are guilty as principals equally
with the actual perpetrator of the crime (CM NATO 643 (1943); Bull.JAG,
Vol.III, No.2, February 1944, p.62). All five of accused were properly
charged and found guilty as principals.

6. The charge sheets show: Blake to be 23 years ten months of
age, inducted at Camp Blanding, Florida, 30 March 1943 without prior
service; Clemons to be 21 years of age, inducted at Fort Myers, Virginia,
4 NMay 1943 without prior service; Haney to be 21 years two months of age,
inducted at Camp Shelby, Mississippi, 18 March 1943 without prior ser- :
vice; West to be 24 years of age, inducted at Camp Shelby, Mississippi,
8 September 1942 without prior service; Rose to be 25 years two months
of age, inducted in Ohlo, 29 October 1942 without prior service.

‘ 7. The court was legally constituted and had jurisdiction over
the persons and offenses., No errors injuriously affecting the substan-
tial rights of the accused were committed during the trial. 1In the
opinion of the Board of Review, the record of trial i1s legally sufficient
to support the findings of guilty and the sentence as to each accused.
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8. A sentence of death or life imprisonment is mandatory upon
conviction of an offense under Article of War 92. Confinement in a
penitentiary is authorized for the crime of rape (AW 42; Federal Criminal
Code, secs.278 and 330 (18 U.S.GA. 457,567). The designation of the
United States Penitentlary, Lewlsburg, Pennsylvania, as the place of
confinement is proper (AW 42; Cir.229, WD, 8 June 1944, sec.II, pars.
1p(4), 3b).
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War Department, Branch Office of The Judge Advocate General with the
Buropean Theater of Operationms. SgDEC 1944 TO: Commanding
Officer, Headquarters Brittany Base Section, Communications Zone,
Buropean Theater of Operations, APO 517, U, S. Army.

1. In the case of Privates PETER BLAKE ( 34549926), JAMES E,
CLEMNS (33740879), BB WEST (34423569), WILLIAM R. ROSE (35763840),
and Private Firet Class EUGENE HANEY (34626123) 4150th Quartermaster
Service Company, attention is invited to the foregoing holding by the
Board of Review that the record of trial is legally sufficient to sup-

- port the findings of guilty and the sentence of each accused, which
holding i1s hereby approved., Under themrovisions of Article of War 50&,
you now have authority to order exescution of the sentence.

2. VThen coples of the published order are forwarded to this office,
they should be accorpanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 41.3. For con-
venience of reference, please place that number in bracketa at the end

of the order: (CK ETO 4143).
////’/ ( /

’ E. C. McNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General,

/
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Branch Office of The Judge Advocate General (21)

with the
European Theater of Operations
APO 887

BOARD OF REVIEW NO. 1 1 4 DEC 1944
CM ETO 4149

BRITTANY BASE SECTICN, COMMUNICATIONS
ZONE, EUROPEAN THEATER OF OPERATIONS

UNITED STATES

)
)
v. )

, ) Trial by GCM, convened at Rennes," -
Private THOMAS H. LEWIS ) Brittany, France, 29.September 1944.
(33638991), 388th Quarter- g Sentence: Dishonorable discharge,
mater Truck Company total forfeltures and confinement
) at hard labor for 1ife. United
) States Penitentiary, Lewisburg,

) Pennsylvania.

\

HOLDING by BOARD (OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judges Advccates

b

l. ®The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2, "Accused was tried upon the following charges and specifications:

CHARGE I: Violation of the 92nd Article of War.

Specification: In that Private Thomas H. Lewis,
388th Quartermaster Truck Company, did at
Les Bols en Lanhelin, France on or about
1 September 1944, with malice aforethought,
willfully, deliberately, feloniously, un-
lawfully, and with premeditation kill one
Joseph Le Yaouang, a human being by shooting
him with a rifle.

CHARGE II: Violation of the 96th Article of War.
Specification: In that * * * did, at Les Bois en
Lanhelin, France, on or abou%t 1 September
1944, wrongfully strike Marie Le Yacuang
on the face and arms with his hands and grab-
bing her arms, tear her clothes from her body.

-1- 4149
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* He pleaded not guilty and, three-fourths of the members of the court
present at the time the vote was taken concwrring, was found guilty of
both charges and their specifications. Evlidence was introduced of ons
previous conviction by summary court for being disorderly in uniform in -
a public place in violation of Article of War 96. Three-fourths of the
members of the court present at the time the vote was taken concurring,
he was sentenced to be dishonorably discharged the service, to forfeit
all pay and allowances dus or to becoms due, and to be confined at hard
labor, at such place as the reviewing authority may direct, for the

term of his natural life. The reviewing authority approved the sen-
tence, designated the United States Penitentiary, Lewisburg, Femnsylvania,
as the place of confinement, and forwarded the record of trial for actiom
pursuant to Article of War 504, '

3. The evidence for the prosecution shows that on 31 August 1944
Monsieur Joseph Le Yaouang (deceased) and his wife Marie lived in Les .
Bois en Lanhelin, Department of Ille et Vilaine, France (R8).  Their
" five children, the oldest of whom was 13 years of age, lived with them
(R11) in a house comprised of one room and & kitchen (Rl6). About .

20 meters away from the house and at a slightly lower level was a cellar
or cider shed. There were no steps leading into the cellar as it was
"even with the ground around it". ~The cellar, which had one door and

no windows, was a-separate structure and one could not enter it from
within the house (R15-16). It was "approximately ten feet by about four-
teen feet" and contained cider barrels (R24,43: Pros.BEx.l).

About 11 pm "sun time", 31 August, accused, a colored soldier,
knocked at the door of the Yaouang home. Madame Eacuang was in bed and
when her husband opened the door accused asked for cider. The two men
left for the cider cellar and "almost immediately afterwards" Madame
Yaouang heard two or three shots and recognized the voice of her husband
who shouted twice. She did not hear any argument or shouting before
the shots were fired (R8-10,14,15,16,17). She did not see accused re- -
turn to the house from the cellar because she was in bed at the time (R16).
She arose from her bed, clad only in a "shirt" and "large apron®. 'In the
kitchen accused seized her by both arms, struck her on both sides of her
face, and tore "all around my apron * * % on the back and more or less
everywhere®, She tried to defend herself but he "drew me with him out-
gide" and forced her to enter a United States Army truck., VWhen he
started the motor, she jumped out of the vehicle and ran to the home of
her uncle who lived sbout 200-300 meters away. She was preceded by
her 13-year-old son who ran from the houss during the disturbance. As
her son and uncle "had gone" when she arrived, she immediately returned
to her home about 11:30 pm "sun time", and found her husband lying in
the cellar. He was dead (R10-12). . Madame Yaouang identified the
accused at the trial (R9) and testified that he "was drunk" on the
evening in question (R17). He had & rifle in his possession but no cider
when he took her out of the house, and she believed he dropped the rifle
later because he did not have it when he éntered the truck (R14,16).
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About 11:30 pm Monsieur Alphonse Duffie, Madame Yaouang's uncle,
heard dogs barking and saw the 1l3-year-o0ld Yaouang boy standing outside
his window, Duffie followed the boy and "heard the truck on the road",
He then went to the cider shed where he saw Yaouang lying on his etomach.
He 1ifted him and saw blood on the floor (R22-24).

About 12:30 am "sun time", 1 September, accused appeared at the
home of Monsieur Jacques Trys, who lived at Fourebride en Meillas, about
two or three kilometers from the Yaouang home. Accused, whom Trys .identl-
fied at the trial, was "quite sober" and was unarmed. He indicated that
his vehicle "had broken down®™ and Trys went with him and saw a large
American military truck in a ditech. Accused spent the rest of the night
in Trys' storeroom on a blanket. The French police arrested him about
8:00 am the following morning at Trys' home where he was identified by
Madame Yaouang as the same soldier who was at her house the previous
night (R13-15,25-27,32-33, 39-41). Accused was unarmed but when searched
"two magazines, one empty and the other half filled", were found in his
possession (R41).

On the morning of 1 September the cellar was examined by French
gendarmes and United States military police. The distance from the door
of the cider shed to the head of a certain cider barrel therein was about
three meters (R33, Pros.Ex.1l). Blood was discovered on the floor in front
of the barrel sbout six feet from the door (R43; Pros.Ex.l). The barrel
was on its side and the head of the barrel faced the door to the cellar.'
Cider was oozing from three bullet holes in the head of the barrel. Two
of the holes were about an inch and a half apart and the third hole was
about three inches away from the other two. A plece of the barrel head
containing the bullet holes was identified and admitted in evidence. ’
The holes had been "plugged up * * * so that the cider would not run out®™ .
(R29-30,43-46; Pros.Fx.9). Outside the cellar about a foot from the
entrance, three empty shells were found lying so close together that it
was possible to cover them by a board about two feet square (R28,43-44,
51-52; Pros.Exs.14,15,16). A .30 caliber carbine, No. 1488175, which
was found against a fence surrounding the house, was identified at the
trial and admitted in evidence. - When discovered the weapon had a
magazine pouch attached (R13,30-32; Pros.Ex.2). On 4 September three
bullets were discovered within the cider barrel itself (R44,51-52; Pros.
Exs.11,12,13). The shells and bullets were of a type used with a .30
caliber carbine (R44,51-52). Photographs of the cider shed as seen
from the doorway, and of deceased (in his dwelling), taken on 2 September
were also identified and admitted in evidence (R34-37; Pros.Exs.l,4,5,6 75

On 2 Septembér Lieutenant Colonel 0. Currier McEwen, Medical
Corps, Medical Consultant, Brittany Base Sectlon, examined the body of
deceased (R17).

"The body was stiff, showing that death had

occurred some time previously and the most
important finding was two holes, one at the
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left arm pit, between the fourth space, between
the ribs, the fourth intercostal space. That
hole was perfectly round with a smooth border,
and was the size such am you might expect it
would have been caused by a bullet. The other
hole was in front of the chest, on the right '
gide, sbout slx centimeters to the left of the
midline and again between the fourth, in the
fourth intercostal space. This hole was larger,
of a ragged, jagged outline and when a finger
was ingerted into this hole, the finger went
into another hole in the breast bone which was
of jegged shape and the margins of the bone were
broken in this directlon, that is, towards the
outside of the body, indicating that whatever -
projectile had passed through had been going
from the direction of the hole here towards the
larger hole in front of the chest" (R17-18).

In Colonel McEwen's opinion, death was caused by a prdojectile which
entered the left axilla, passed through the heart, and left the body
anteriorally through the right side of the chest (R18). It was his
further opinion that the wound could have been made only by a "per-
fectly round, smooth, very hard projectile®, as reflected by the
"perfectly round, smooth outline of the wound of entrance" (R21). In
his opinion the bullet was not within the body at the time of his exami-
nation because there were but two holes in the body, one of which in his
Judgment was the point of entrance and the other the point of exit. A
wound of the type sustained by deceased "would lead to death" within one
or two minutes (R18). No powder burns were found around the wound (R20).
The superficlal abrasions on deceased's face were of a type which might
have been caused either by a glancing blow or by the body striking a
hard object Msuch as the cider barrel® (R19). =

On 3 September Agent Anthony F. Winters, Criminal Investigation
Division, stationed at Rennes, interviewed accused who made a statement
after he was warned of his rights. On 5 September accused made a
second statement after he received another warning as to hils rights,
Both statements, which were reduced to writing by Winters and signed by
accused, were voluntarily made without threats or promises of reward.
They were identified by Winters and admitted in evidence (R42,46-50;
Pros.Exs.9,10). Accused made an unsworn statement at the trial in sub-
stantial accord with Pros.Ex.9 relative to the events of the evening
prior to his arrivel at the Yaouang house, and following his departure
therefrom (see par., below). Accordingly, those portions of Pros.Ex.9
are amitted at this point. The pertinent portions of Pros.Exs. 9 and
10 with reference to the actual shooting and his encounter with Madame
Yaouang are as follows:
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"I Jmocked on the door and a man 'ﬁaoua.ny* * % ‘
answered the door. We shook hands then I amsk
him for some cidre. He got a pitcher and started
for the cidre barrell which was in the back yard.
I had my carbine at port arme. I for got that
you didn't have the saftey on. (I had a bullet
in the chamber.) I pulled the trigger of my
carbine about three timea. At this time the
man was in the bullding getting cidre. It was"
dark in this building. My gun was pointed into
the door. - After I fired the third shot I heard
the man scream. I ran towards my truck, I had
my carbine then the lady ran out of the house
gcreaming. I caught her by the arm and I was
trying to explain to her how it happened ahd
that I didn't mean to kill him. She pulled
away from me and her drees tore. While I had
a hold of her I put my carbine on the ground.
When she got away from me, she ran thru the
field., I got into the truck and drove away"
" (Pros.Ex.9).

#The night that I shot the man I was not drumk,
I had only three drinke. I loaded my gun while
I was walking back to the camp with Cpl. Russo
efore accused went to the deceased's homg7 .
Pvt Thomas H, Lewis was shown a carbine and
asked, 'How do you know that this is your car-
bine.') I know this gun by the markings on
the side. Where upon he read the following
serial mumber off the carbine 1488175. After
I'fired the first shot I was surprised and I moved
the gun then I shot the second shot, then I put
the heel of the stock and it was pointing into
the air when I fired the third shot. . I have
been instructed by the Company Commender never
to load the rifles umless you are standing on
Post" (Pros.Ex.10).

4. For the defense, accused elected to make an umsworn statement
after receiving an explanation of his righte (R53). The statement in
substance was as follows:

On the evening of 31 August he and’ a.nother goldier went to a
cafe in the village where they remained for two hours. Accused had a
pitcher of cider and two glasses of cognac., On the way back to camp they
stopped at a house where he had cider and a half glass of cognac. They
then returned to camp where accused took & truck and drove toward Comburg.
He met a civilian and gave him a ride to his home where he drank a half
glass of wine. He then drove away, became lost, stopped at enother ' 4 1 49
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house and asked a girl for directions., There, he had part of a glass of
cider. He then started for camp, found that he was going in the wrong
direction, turned the truck around and stopped at another house (Yaouang's).
Deceased came to the door and seid "'bon jour'". When accused replied
"loui'", deceased obtained a tall cider pitcher and went to a cilder barrel
in the rear of the house, followed by accused who had his rifle at "'port
arms'®,

"In the dark there I had the rifle and was
fumbling around with the trigger. When I
pulled on the trigger, not knowing that the safety
wae off, the gun rung out. I said 'God damm',
something wrong with the gun. I shot 1t again

- to see if there was something wrong with the gun.
At that time, the ma~ hollered out, I ran to
see what was the matter with him. He fell on
the floor. I hid my rifle to see what I had
in my truck to help him out. The lady came out
running® (R54). :

After his encounter with Madame Yaouang (supra) accused, who was
excited, drove a short distance down the road, and then thought Yaouang
might be dying. He turned the truck around, intending to go back "to see
what is wrong", lost control of the vehicle and "went over in the ditech".
He walked to & house (Trys') and knocked on the door. When accused, Trys
and his son found that they were unable to remove the truck from the
diteh, Trys invited him to spend the night at the house. He was awakened
and arrested by the French police the following morning, and identified by
Madame Yaouang as the one who had been at her house the previous evening.
Accused further stated:

*I haven't any idea of killing him. I did
not have that idea at all" (R55).

5. Madame Yaouang testified accused was drunk. Accused stated -
that he drank cider, cognac, and a small amount of wine prior to his ar-
rival at the deceased!s house but that he was not drunk on evening in
question, Trys testified that accused was "quite sober". The issue
of whether accused was sufficiently intoxicated to prevent his enter-
taining the intent requisite to constitute murder was ene of fact for
the determination of the court. As there was substantial evidence that
he was not so intoxicated, its findings on this issue will not be dia-
turbed (CM ETO 2007, Harris, Jr.). « <

. \

6. The evidence was legally sufficient to support the findings of
guilty of Charge II and Specification (assault and battery upon Madame
Yaouang in violation of Article of War 96).

With reference to Charge I and Specification (murder in viola-
tion of Article of War 92) the evidence, including accused's own testimony,

4149
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conclusively established the fact that he shot and killed deceased. The
issues of self-defense or of whether the homicide was committed under the
influence of an uncontrollable passion or emotion aroused by adequate
provocation were not involved nor were they raised by the defense.

"Murder is the unlawful killing of a human being
with malice aforethought. 'Unlawful' means with-
out legal justification or excuse.

* * *
Malice does not necessarily mean hatred or personal
111-wil1l toward the person killed, nor an actual
intent to take his life, or even to take anyone's
life. The use of the word 'aforethought' does not
mean that the malice must exist for any particular
time before commission of the act, or that the
intention to kill must have previously existed.
It is sufficient that it exist at the time the act
is committed, * * *

Malice aforethought may exist when the act is un-
premeditated. It may mean any one or more of the
following states of mind preceding or coexisting
with the act or omission by which death is caused:
An intention to cause the death of, or grievous
bodily harm to, any person, whether such person

is the person actually killed or not * % *
knowledge that the act which csuses death will

probably cause the death of, or grievous bodily

herm to, any person, whether such person is the
person actually killed or not, although such

knowledge is eccompanied by indifference whether
death or grievous bodily harm is caused or not
or by & wish that it may not be caused" (MY,
1928, par.l4Ba, pp.162,163-164) (Underscoring
supplied).

The following principles of law .are particularly applicable.in the instant
case!

"Mere use of a deadly weapon does not of itself
ralse & presumption of malice on the part of
the accused; but where such a weapon is used in
a manner likely to, and does, cause death, the
law presumes malice from the gct" (1 Wharton's
Criminal Law, 12th Ed., sec.426, pp.654-655)
(Underscoring suppliedy.

An intent to kill
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"may be inferred from the acts of the accused,
or may be founded on g manifest or reckless
disregard for the gsafety of human life. Thus
an intention to kill may be inferred from the
willful use of a deadly weapon" (40 CJS, sec.
L4, p.905) (Underscoring supplied).

"Reckless disregard of human life may be equiva-

lent of specific intent to kill.--Looney v.
State, 153 S.E. 372, 41 Ga. App. 495--Chambliss

v. State, 139 S.E. 80, 37 Ga. App. 124" (Ibid.,
fn.67, p.944) (Underscoring supplied).

"In every case of apparently deliberate and un-
Justifiable killing, the law presumes the
existence of the mallce necessary to constitute
murder, and devolves upon the accused the onus
of rebutting the presumption. In other words,
where in the fact and circumstances of the kill-
ing as committed no defense appears, the accused
must show that the act was either no crime at
all or a crime less than murder; otherwise it
will be held to be murder in law" (Winthrop's
Military Law and Precedents, 2d Ed.,, Reprint
1920, p.673). :

"'The rule, as applicable to military cases, is
similarly stated in the marmual of Military Law,
p.71, as follows - # * % On a charge of murder
the law presumes malice from the act of killing,
and throws on the prisoner the burden of dis-
proving the malice by Jjustifying or extenuating
the act'" (Ibid., fn.55, p.673) (Underscoring
supplied).

"Mhile a specific intent to kill is an essential
ingredient of the offense of amssault with intent
to commit murder * * ¥ this requirement does
not exact an intent, other than an intent which
is inferable from the circumstances. The law
presumes that one intended the natural and
probable consequences of his act and the requi-
site intent to kill may be inferred from such
acts. It may be inferred or presumed as a fact
from the surrounding circumstances, such as the
acts and conduct of accused, the nature of the
instrument used in making the assault, the
manner of its use, from an act of violence from
which, in the usual and ordinary course of
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or from a total or reckless disregard of human
life" (40 CJS, sec.7b, pp.943-944) (Underscor-
ing supplied).

The fact that the three empty shells were found close together
immediately outside of the entrance to the cellar, together with the loca-
tion of the body and bloodstains, corroborated accused's statement (Pros.
Ex.9) that he fired three shots while he was outside the cellar and de-
ceased was within, obtalning cider. The close position of the shells
further indicated that accused stood in the same position as he fired the
three shots. The location of the two wounds in the body indicated that
when he was shot, deceased's left side was toward accused but at a degree
slightly more than that of a right angle. The point of entrance of the
bullet warrants the inference that deceased's arms were not by his side
but that they were probably thrust forward, or in an upraised position,
or, more unlikely however, behind him. The dlstance between the bullet
holes in the barrel head and the fact that all three bullets, including
the lethal bullet,were found within the barrel itself, show that accused's
gun was pointed in substantially the same direction when he fired the
three shots.

In hig first pre-trial statement accused stated that he held
his carbine at port arms and forgot that the safety was not on. Hisa
gun was pointed "ihto the door" of the cellar and he pulled the trigger
three times, Deceased, who was in the cellar obtaining cider, screamed
after the third shot (Pros.Ex.9). In his second pre-trial statement
accused stated that after he fired the firat shot he was "surprised®.
He "moved" the gun, fired the second shot, and then "put the heel of
the stock" and fired the third shot when the gun was pointing "into the
air"., In his unsworn statement at the trial he stated that he was
fumbling around with the trigger in the dark, pulled it not lkmowing
that the safety was off and the gun "rung out". He exclalmed that
there was something wrong with the gun and fired it again to discover
"if there was something wrong with the gun"., Deceased then "hollered
out® and fell on the floor. . Accused was silent with regard to the
third shot.

The court was entitled to believe or disbelieve the whole or
any part .of each of the three statements of accused which conatituted
the only direct evidence of the shooting. It is clear that accused knew
deceased was within the cellar when the former fired each of the shots.
The first statement (Pros.Ex.9) is the most damaging to accused as he
admitted firing his weapon three times as it was pointed "into the door".
His claim in the second statement that he moved the position of his gun
before firing the second shot and also before firing the third, and that
he fired the third shot into the air, is clearly negatived by the evi-
dence as to the position of the three bullet holes in the barrel head.
Moreover, he further admitted that he purposefully fired the weapon
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twice after the gun supposedly asccidentally discharged on the first occa-
sion. The court was fully justified in finding that actused used the
woapon in a manner which is "likely to, anddoes, cause death™. In such
a case "the law presumes malice from the act". The cour? was clearly
warranted in inferring an intent to kill on the part of accused, "founded
on a manifest or reckless disregard for the safety of luman 1ife".
Thether accussed rebutted the resultirg presumptlion of malice was a ques-
tion of fact for the determination of the court snd in view of the compe-
tent and substantial evidence estgblishing his guilt of the offense
alleged, the Board of Review will not disturb the findings cf the court
of sppellate review (cM ETO 3042, Guy, Jr.; Cit ET0 1901, Miranda).

7. The charge sheet shows that accused is 20 years and one month
of ege and was inducted 27 lMay 1943. He had no prior service.

B. The court was legally comstituted and had jurisdiction of the
person and offenses, No errors injuriously affecting the substantial
rights of accused were committed during tha trial. The Board of Review
is of the opinion that the record of trial i1s legally sufficient to sup-
port the findings of guiliy and the sentencs.

9. The penalty for murder is death or life imprisonment as the
court-martial may direct (AW 92). Confinement in a penitentiary is
guthorized for the offense of murder by Article of War 42 and sections
275 and 330, Federal Criminal Cods (18 UscA 454,567). The designation
of the United States Penitentlary, Lewisburg, Pennsylvania, as the
place of confinement is proper (Cir.229, WD, 8 June 19/4, sec.II, pars.
1b(4), 3b).

AJA;"”‘ - fﬁ, Judge Advocate
<§2§22 /géfi;/ii?tﬁéf Judge Advocate
CZ&WC&/( '\f// Ky A Judge Advocate

.
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1st Ind. )
" War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. . TC: Cormanding
Comm%ﬁéé%gpgg%4%one,

General, Brittany Base Section, European Theater
of Operations, APO 517, U. S. &rmy.

1. In the case of Private THOMAS H. LEVIS (33638991), 388th
Quartermaster Truck Company, attention is invited to the foregoing holding
by the Board of Review that the record of trial is legally sufficilent to
support the findings of guilty and the sentence, which holding is hereby
approved. Under the provisions of Article of War 50%, you now have
authority to order execution of the sentence.

2., VWhen copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 41/9. For con-
venience of reference please place that number in brackets at the end

of the order: (CM ETO 4149). /V?. !
/ / A g

- V I -l

e o /

. McNEIL, ’
Brigadier General, United States Army,
Assistant Judge Advocate Genemal.
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Branch Office of The Judge Advocate General ‘
with the
European Theater of Operations
APO 887
BCARD OF REVIEW NO, 2 20 JAN 1945

Cil ETO 4155

1
UNITED STATES IX ENGINEER COMJAND

)
) .
v. ) Trial by GCU, convened at APO 126,

) 23 September 1944. Sentence:
Technician Fifth Grade ORA B. ) Dishonorable discharge, total for-
BRCADUS (35480777), Company B, ) feitures and confinement at hard
832nd Engineer Aviation ) - labor for 12 years. United States,
Battalion ) Penitentiary, Lewisburg, Pennsylvania.

HOIDING by BCARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

i. The record of trial in the case of the soldier gbove named has

~ been examined by the Board of Review.

2. Accused was tried upon the following charges and specificationsx
CHARGE I: Violation of the 93rd Article of Var,

Specification: In that Technician Fifth Grade Ora
B. DProadus, Company '"B", 832nd Engineer Aviation
Battalion, did, at Neuilly-la-Foret, France, on
or about. 24 July 1944, with intent to commit a
felony, viz., rape, commit an assault upen
liadamoiselle Raymonde Ggssion, Neuilly-La-Foret,
France, by willfully and feloniously grabbing
her around the waist and forcing her to the
ground.

C:IARGE II and Specification: (Finding of Fot Guilty) .

He pleaded not guilty and was found guilty of Charge T and its Specifica-
tion, and not guilty of Charge II and its Specification. No evidence of
previous convictions was introduced. Three-fourths of the members
present at the time the vote was taken concurring, he was sentenced to be
dichonorsbly discharged the service, to forfeit all pay and allowances

"o 4155
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due or to become due and to be confined at hard labor, at such place as
the reviewlng authority may direct, for 12 years. The reviewing
authority approved the sentence, designated the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement and forwarded the
rg;ord of trisl for action pursuant to the provisions of Article of War
50%.

. 3. The prosecutrix, Raymonde Gaselon, was 15 years 10 months of
age at the time of the slleged offense (R3). She was the daughter of
"Augustine Letournier, divorcee Gassion, who was then living in Keullly-
la-Foret with a man named Marion (R3,6,10,12). During the latter part
of July 1944, American soldiers wers constantly passing their house there
and stopping in for cider, morning, noon and night (R11). The prosecu-
trix testified that on Fridey, Saturday and Sunday nights, 21, 22 and 23
July 1944, accused stopped at their house for cider (R4,5-6,11). On
Monday night, 24 July, prosecutrix was returning from milking at ebout
8 pm. She was pulling, and 7-year-old Daniel Castile was pushing, a
nilk cart aleong the rcad in the direction of a wash house situated sbout
250 meters from the Letournier-Marion home (R4,7-8). Accused joined
them and "asked if we had cider, in French, in a single word: 'Cidre'"
(R9). He then helped her pull the milk cart toward the wash house while
Daniel contirnued to push it, all the way (R4,8). As they proceeded "he
wanted to grab me around the waist, so I turned the wagon round" (R4,6).
¥hen they arrived at the wash house accused "wanted" to take her ineide.
She, for her part, "wanted" and undertook to return to her home (R4).
Accused stopped her with his rifle, not by pointing it at her but by
interposing it in such a manner as to bar her passage (R4,6). Then,
she testified, :

"I turned around and went in the opposite direc-
tion, running. Then he grabbed me with his arms.
He threw me to the ground. He put his rifle and
hat on the ground there. He lifted my dress and
put his haad on my stomach. ‘Then he started to
unbutton hie trousers. I hollered. He held ne,
About this time there were two colered American
soldiers came on the scene and Germaine Letillier.
We slso hollered. He grabbed his rifle and
helmet and ran away".

Roger letillier, aged 16, was present with his mother, Madame Letillier,
at the close of this incident (R4). The boy Daniel left the wash house
when the American ran after the prosecutrix, "He ran to my home. * * %
I seen him leave, running", she testified (R8). He went for help, "to
get Mr. Marion" (R9). She estimated that she struggled with accused for
probably 7 or & minutes (R6). Her only report to Mademe Letellier after
the attack was that "I knew the soldier that came to our home Friday end
it wasn't worth giving him cider® (R6). When she first saw the colored
nmen they were protsbly 100 yards awey. She di¢ not appeal to them to
try to stop her assailant and they "passed by near and saild nothing".

c2. = T 4155

CONFIDENTIAL



GONFIDENTIAL

o (35)
She was standing when she firet saw them (R7).

Augustine Letournier testified that on Friday, Saturday and
Sunday, 21, 22 and 23 July, accused came while ghe and prosecutrix were
"milking cows” and he came bsck to the house and asked for cider, which
he received on each occasion (R10-11). "The third night * * %7  ghe
elaborated, "he even helped my little girl milk cows" ?Rll). She was
not permitted to testify, on croses examination, how meny children she had
at home, the law member sustaining the trial Judge advocate's objection,
after defense counsel explained that he was

ftrylng to show that if there are eny other
shildren, scme of them were present at the
time the accused was there. That 1s the
basis for my asking that question" (R12).

Roger Letellier, aged 16, testified that he lived 1500 meters
from presecutrix' house (R12-13); that at 7 or 7:30 o'clock en the evening
of 24 July - '

"I heard her cry for help. I went running.

I sew the American * % # goldier who was

plcking up his helmet and his rifle and

leaving. I saw two colered soldiers and

that's all®. » ‘ ,
When he heard prosecutrix scream, he was probably 15 meters from the point
vwhere he saw the soldier leave (R13). He also testified that when he first
saw the soldier, witness and prosecutrix were in a field together. He
observed that her blouse was torn (R14). She told him she was attacked
by an American soldier, whom the witmess saw picking up his hat and rifle
and walking slowly when the witness arrived (R13-14). "I gaid, 'Leave
the young lady slone'"™, Roger testified. At the time he heard prosecu-
trix cry for help he was in the same field but could not see her ar accused
because there was a hedge in between (R14). He heard her cry for help
continmiously for at least ten minutes, After listenirg for awhile, he
ran about 200 meters to where he saw the soldier. As to the length and
width of the field, he described it as "about 20 metres large. . I don't
know the width" (R15).

Captain Albert M, Shultz, defense counsel, testified for the
prosecution that he was accused's company cormander and that accused was
in the military service of the United States (R22-23). On cross examina-
tion he testified that on the evening of 28 July, a military police
officer emcorted prosecutrix and Jeanne Toquet, named as prosecutrix in
the Specification, Charge II, of which accused was acquitted - to the camp.

"I called Broadus off the field where he had
been working because it had been told to me
that a man of Broadus' description was the man

-3 - . 4155

CONFIDENTIAL _ o



CONFIDENTIAL

(36)

Jeanne Toquet and Raymonde Gassion was looking

for. The M,P. lieutenant, Jeanne Toquet,

Raymonde Gassion and myself were standing there
when Broadus walked into the company area. As
soon as Broadus appeared, Jeanne Toguet immediately
pointed to him and said, 'That's the man'" (R23)
(Underscoring supplied).

Thereafter,

"I had a formation in which T/& Broadus and five

or six other soldiers in the company similar in
appearance to Broadus lined up before them.
Raymonde Gassicn and Jeanne Toquet both identified
the accused. Later, after Daniel Castile and
Macame Letillier errived I held another formation'.

Neither of the two latter could identify anytody (R24). On redirect
examination, he testified that when accused walked up to Jeanne Toquet and
prosecutrix at the time they were brought to the camp, "They nodded their
heads" (R25).

Captain Shultz also testified that he had known sccused for over
two years and had been his company commander during all of that time. He
characterized his efficiency rating as "Satisfactory, inasrmuch as he is
old and cannot work like the rest of the men in the company” (R23). Ac-
cuced had several times been placed on duty of a different type because
of physical disability to work out on the line. "Sometimes we would go
out on the line to work, and he would go along with us, We would have
to pull him back; he never complained and was always willing to work, but
he was physically unagble to do this heavy type of work", His particular
duty, during the period involved, was officers' orderly. It was "on
account of physical disability to work out on the line that he was given
other types of work" (R25).

4. For the defense, Techniciaen Fifth Grade Thomas Gartland, Company
B, 832nd Engineer Aviation Battalion, testified that he slept in a pup
tent with accused during the month of July 1944. In the evening accused
"wrote letters and listened to the radio and played cards. That was
about all he cared to do" (R27). Witness worked on the runway at the
eirdrome on Monday, the 24th, the date on which the alleged offense was
committed (R28).

Second Lieutenant Samiel D, Worton, 925th Engineer Aviation
Regiment, was appointed investigating officer to make a further investi-
ation of accused's case after 1t was sent to regimental headquarters
R28-29). In this capacity he made certain physical tests and measure- .
ments to determine the reliebility of-the witnesses' statements (R29).
One of these tests was to have Roger Letellier re-enact the run he said
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he made on the night of the alleged attack (R30-31,33). The results
showed that if immediately after Roger started rumning accused had started
getting up slowly, picked up his rifle and helmet, and walked slowly away
in the direction indicated, he would have been out of sight by the time
Roger arrived at the place where he testified he saw the accused. Accord-
ing to Lieutenant Vorton's recollection, it took a 1little over a minute for
Roger to make the run (E32).

5. Accused, after his rights were explained to him (P33), testified
in substance as follows:

On 18 July he passed the house where prosecutrix lived with her
mother and "Mr, Marion' and saw, out in front, two American soldiers and
also a man and a boy. He accepted their invitation to drink cider, of
which the boy brought him two glasces. ;While there he observed "four
or five kide". He did not see the prosecutrix nor any "women folks™.

He did not enter the house but, after drinking the cider, returmed to

camp (R34). On the evening of the 24th (the date of the alleged offense),
he went visiting the airdrome after supper, about 6:30 or a quarter of 7,
"walking around where they were working". The distance he walked, around
the company area and the airport, was about three and a half mlles. He
returned from the airport to the company area at sbout 9:30 or 10 o'clock.
Thomas Gartland, his tentmate,was there at the time. "I talked to him
about the airfield. I told him it looked like 1t was going to be a

nice airfield" (R35). He had been to prosecutrix' home to get cider

"Not more than once or twice. * * ¥ I don't remember seeing any women
there at all" (R36).

On cross examination, he testified that he had been to the house
where prosecutrix lived once before and that he stopped at the home of
Madame Letellier on his way back on the same afternoon. At firet he had
told the investigating officer that he had never been to elther of these
houses before because "I knew I was not the man they were looking for,
ard I didn't want to be mixed up in it"., He never talked to Madame
Gasslion (Augustine Letournier) but he did talk to Madame Letellier when
he was at her house. - He wantad.te-see if she could talk English, so he
asked her whether she was married or not (RB’?). :

A member of the court, having elicited testimony that accused
spoke no French at all, asked him "How would you go about asking her if
she was married?", Accused replied, "All I know how to go about asking
her 1s '21g-Zig'. 1 guess the Germans said that to them". Asked what
he said when he asked Mme. Letellier that question, accused answered
that it was "in the book - the French Manual®., His interrogator inquired
if he could find it in TM 30-620, French Phrase Book. Accused replied,
"No, sir, it isn't in there. I had another book" (R39). Thereafter
the following colloquy. occurred between accused and another member of

‘the court: .
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"Q. When you asked this Madame Letillier if she
was married, as you say, and used this phrase
'Zig-Zig', did you know what that means?
When you were talking to her, what did you
understand this expression to mean? What
does it mean? Do you know what it means?

A. I didn't know what it is unless it means
asking for a piece.

Q. Is that your concéption of 1t? .
A. I guess so.

Q. But you didn't do that to this woman,
Madame Letillier?

A. I never did this to none of them" (R41l).

6. Technician Fifth Grade Thomas Gartland, recalled as a witness
by the court, testified that one night about arn hour after supper accused,
having visited the landing strip firast, "made the remark to me it looked
1ike it was golng to be a nice field. I told him we could do it in
sbout 20 days" (R43).

7. The general defectiveness of the trial proceedings in the instant
case has called for a careful scrutiny of the entire record of trial to
the end that, in furtherance of justice, the accused's legel rights may be
protected, a8 provided in the Articles of War (CM 194200, Senderson (1931),
2 BR 125). Noteworthy irregularities and elements of weaknmess affecting
the substantiability of the inculpatory evidence include the following:

(a) The defense counsel, Captain Albert M. Schultz, was the
company commander of accused, the officer who signed and swore to the
charges, recomnmended accused's elimination from the service and also was
called and testified as a witness for the prosecution (wvide CM 194200,

supra).

(b) The law member erroneously curtailed defense counsel's
cross examination of Augustine Letournier.

(c) There is no showing of even any slight mark or damage to
the person of the prosecutrix.

(d) PRoger Letellier's testimony that her blouse was torn is
wholly uncorroborated by any other witness. Not even the prosecutrix
herself testified that it was torn. Moreover there is no evidence of
its condition prior to her alleged encounter with accused.

(e) Roger's testimony that prosecutrix told him, gt the time
he arrived on the scene, that she was attacked by an American soldier is
contradicted by prosecutrix' own testimony that, at the moment she Iisﬁ
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Roger and his mother, she said nothirng to them. Moreover, all she testi-
fied that she told Mrs. Letillier later was that she "knew the soldier
that came to our home Friday and it wasn't worth giving him cider". The
only testimony with reference to any complaint was prosecutrix' reply to
the question, "When did you or your mother make the first complaint to
the gendarmes or military police?", to which she replied "Tuesday after-
noon", EN

(£) Prosecutrix testified accused threw her to the ground and
was holding her when "two colored soldiers came on the scene and Germaine
Lotellier. We also hollered. He grabbed his rifle and helmet and ran
avay", She also testified that she was gtanding when she saw the colored
soldiers; also that when accused left the scene of the alleged assault "he

was walking; he was not hurrying" (underscoring supplied).

‘ (g) Germaine Letellier did not testify. The stipulation as
to what she would have testified did not include any auggestion whatever
that she heard prosecutrix scream, nor any corroboration of Roger's
testimony as to (1) his remark to the soldier, (2) prosecutrix' torn
blouse or (3) any complaint made by prosecutrix to either hme. Letellier
or Roger.

(h) Although prosscutrix' mother, Mme, Letournier, testified,
she failed to testify with reference to any complaint made to her by
prosecutrix, the latter's condition or any damage to her person or
clothes.

(1) Neither Daniel Castile, "Mr, Marion" or the negro soldiers
were called by the prosscution to testify, although theirs would have
been the strongest corroboration posaible of the prosecutrix' story; and
there is no showing that they were not available.

"It is incumbent upon the state to produce evi-

» dence that would naturally be produced in an
honest effort to support the charge in an in-
dictment and the non-production of such evidence
permits the inference that if it were produced,
its tenor would have been unfavorable to the
prosecution" (Wharton's Criminal Evidence,
Vol.1, p.128).

Moreover all of the above noted contradictions, inconsistencies, omissions
and discrepancles in the testimony of the prosecutrix and otherwitnesses
for the prosecution are of particular significance in view of the nature
of the offense charged. It is the duty of the Board of Review to
scrutinize such evidence carefully, not for the purpose of weighing it
but to determine its substantiality, especially in connection with other
errors and irregularities noted, in deciding whether or not the record
‘affirmatively shows that the latter injuriously affected the substantial
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rights of the accused (CM ETO 2625, Pridgen, and authorities there cited).

(3) According to Captain Schultz' testimony, it was Jeanne
Toquet rather than prosecutrix who first identified accused when the two
came to the camp for the purpose. Toquet's evidence as to the alleged
attack on her was evidently not believed and was discredited by the
court who acquitted accused of that particular charge and specification.

(k) Members of the court indicated by their questions propounded
to accused while he was on the witness stand that they misunderstood his
testimony as to his conversation with Mme., Letellier. The record clearly
shows that, in reply to the trial judge advocate's question "Did you ask"
her whether she was married or not?", accused replied, "Yes. I wanted
to see if she could talk English". A member of the court, having ascer-
tained that accused spoke no French, then inquired, "How would you go about
asking her (sic) if she was married?". Accused replied - perhaps a trifle
embiguously, "All I know how to go about asking her is 'Zig-Zig'. I guess
the Germans say that to them", But when, immediately thereafter, he waa
asked Just what he said when he asked Mme. Letelllier "that question", he
clearly stated, "It's in the book - in the French lManual". Later, another
member of the court asked the accused, "When you asked this Madame Letellier
if she was married, gs you say, and used thig phrase 'Zig-2z1 did you
know what it means?"  Then, before accused had an opportunity to answer,
his interrogator continued, "WWhat does it mean? Do you know what it means?"
Accused had not testified that he used the phrase 'Zig-zig' to Mme. lLetellier
but, on the other hand, that, when he asked her if she were married, he em-
ployed language found in the French Manual, The rapid, uninterrupted v
succession of the last two questions may well have deprived him of the )
opportunity to correct the erroneous assumption involved, whereas the
first of the three successive questions clearly shows that at least one .
member of the court had misunderstood, to accused's prejudice, the latter's
testimony in this regard.

Because of the errors noted committed during the trial proceed-
ings and the inherent weakness of the evidence of accused's gullt, it 1s
the opinion of the Board of Review that the substantial rights of the
accused were injuriously affected and that the findings of guilty should
be vacated (CM 194200, Sanderson (1931), 2 BR 125).

8. The charge sheet shows that accused is 43 years seven months of
age and that, with no prior service, he was inducted at Louisville,
Kentucky, 4 Junn 1942.

9. For the reasons stated, the Board of Review holds the record

of trial legally insufficlent to support the findings of guilty and the
sentence,
f«\' \. - r
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lst Ind. )
War Depariment, Branch Office of The J??ff Advocate General, with the
European Theater of Operations. JAN 194 TO: Commanding
General, IX Engineer Command, APO 126, U, S, Army. '

1. In the case of Technician Fifth Grade CRA B. BROADUS (35480777),
Company B, 832nd Engineer Aviation Battallon, attention is invited to the
foregoing holding of the Board of Review that the record of trilal is
legally insufficient to support the findings of guilty and the sentences,
in which holding I concur., The holding of the Board of Review and my
concurrence therein automatically vacate the findings and sentence (AW
50%; CM 152122, Ind. by Hull, Acting The JAG to WD, 20 July 1922).

2. Under Article of War 50}, the accused may again be brought to
trial, by either general or special courit-martial, for the offenses
charged or for lesser included offenses. If a rehearing is directed,
it should be ordered in the final action disapproving the present
sentence.

3. VWhen copies of the published order are forwarded .to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 4155. For con-
venience of peference, please place that number in brackets at the end
of the order: (CM ETO 4155). In the event there is a rehearing, the
order will not be published until after appellate review of the record
of the second trial.

LI

E c McNEIL
Brigadier General, United States Army,
Agsistant Judge Advocate General.
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Branch Office of The Judge Advocate General (43)
with the
European Theatsr of Operations
APO 887
BOARD CF REVIEW NO. 1 7 D[C |944
M ETO 4165
UNITED STATESA; B'THDII'A.N’RIDIVIS_ION
v. ) Trial by GCM, convened at APO 8,
; U. S. Army, 10 October 1944. '
Private THECDORE W. FECICA Sentence: Dilshonorable discharge,
(33110952), Company D, ) total forfeitures and confinement
121st Infantry ) at hard labor for 30 years. United
) States Penitentiary, Lewisburg,
) Pennsylvania.

HOLDING by BOARD (F REVIEW NO, 1

RITER, SARGENT and STEVENS, Judge Advocates

1, The record of trial in the case of the soldler named above has

been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specification:

CHARGE: Violation of the 58th Article of War.

Specification: In that Private Theodore W. Fecica,
Company "D" One Hundred Twenty First Infantry
*did, at vicinity west of Argol, France, on or
about (800, 16 September 1944, desert the ser-

vice of the United States by quitting his
organization with intent to avoid hazardous

duty, to wit: engage in combat with the enemy,
and did remain sbsent in desertion until he was
apprehended at intersection of North 787 and
Grade Crossing (60) sixty, on or about 1730,

16 September 1944.

He pleaded not guilty and, three~fourths of the members of the court

present at the time the vote was takepn concurring, was found guilty of

the Specification except the words "on or about 1730", substituting

therefor the words "on or about 130", of the excepted words not guilty,

of the substituted words gullty, and gullty of the Charge.
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of previous convictions was introduced, Three-fourths of the members
of the court present at the time the vote was taken concurring, he was
egentenced to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become dus, and to be confined at hard labor,
at such place as the reviewing authority may direct, for 30 years.

The reviewing authority approved the sentence, designated the United
States Penitentiary, Lewisburg, Penneylvania, as the place of confine-
ment, and forwarded the record of trial for action pursuant to Article
of War 50%. '

3., The evidence for the prosecution may be summeriged as follows:

Accused was a member of a machine-gun squad in Company D, 121st
Infantry, which was under orders to join in an attack upon a fortified
enemy position at 0900 or 1000 hours, 16 September 1944. Notice of the
attack and of the time it would occur was given personally by the squad
leader to accused and to every other member of the squad two or three
hours before the attack was to take place, The company was then situated
in the front lins about 150 yards from the enemy, in the vicinity of *
Argol, France (R6,8,9,10,14). About one-half hour before the time set
for the attack accused etated to his section leader that he was nervous,
sick, and could not make the attack. Hs requested permission to go to
the aid station which was between 2500 yards and five miles to the rear.
Although there was nothing umusual in accused's appearance, he received
the section leader's permission and left (R9,10,11,13,15,16). That day
the company was subjected to considerable fire by the enemy and on the
following day it broke through to the fortified position (R14,27). A
sergeant in the medical detachment of the 121st Infantry testified that
sometime during a three-day period which included the day of the attack,
he saw accused at the aid station and assisted him and a wounded soldier
who was with him (R24). No record, however, was found showing that ac-
cused was treated at the station, although in all cases except minor ones
a record was kept of all personnel who received medical trsatment (R7,20).

Between 1430 and 1630 hours, 16 September, accused was seen by
a military police lieutenant at the intersection of grade crossing 60 and
highwey 787, about 15 miles from the front line where combat was in
progress. He was wearing his uniform but had no weapon. He stated
that he belonged to the 121st Infantry, that he had "eracked up" at the
front and was looking for a hospital. He asserted that he had been at
the aid station where one of the enlisted members of the medical dstach-
ment told him to go to the hospital for a rest. The officer ordered
accused into a Jeep and took him to the adjutant of the 121st Infantry
(R16,17,18).

4. The evidence for the defense wags substantially as follows:

After his rights were explained to him, accused at his own re-
quest was sworn as g witness in his own behalf. He testified that on

-2- 4165

- TIUINTIM



(45)

or about 16 September he received permission from his squad leader to go
to the aid station. He requested to go there because he was very ner-
vous and his stomach was upset. This condition came on during the night
preceding the attack. He "shook like a leaf" and did not sleep. He
had undergone the same experlence through several battles., He left for
the aid station at about(800 hours and met a woumded soldier from Com-
pany B. They went to the aid station together and rode on a jeep part
of the way. He remembered nothing after he got on the jeep. He had
"sinus trouble" and when he has an attack of sinus he can remember
nothing. He did not recall what happened from the time he left his
company until he found himself back at the regimental command post. BHe
remembered that a military police lieutenant picked him up and spoke to
him. He often suffered from "nerves" during combat. This condition
lasted a week or a month and during that period his mind went blank,

He did not recall when he had lapses of memory in the past. He had.
never been sent back to the clearing station and had never hbeen at a
battalion aid station for rest. He mentioned only one instance to the
division psychiatrist when hie mind had gone blank. He did not think
it necessary to tell him it had happened before. He had gone through
high school. He denied that he intended to quit his organization or
run away from it or shirk important duty (R28-31,33-35).

The psychiatrist for the 8th Infantry Division testified that
he examined accused on 4 October to determine his sanity. He foumd him
regponsible for his acticns and not mentally diseased. It was possible
for a man to be mentally ill for a few hours and to have no trace of
hls illness efterward. It was impossible to form an intent while suf-
fering from amnesia. He saw no relationship between accused's sinus
condition and his loss of memory, Accused did not tell witness that
he had suffered from arnesia at any time. Loss of memory for a month
would disable a soldier from performing his normal dutiea. He doubted
if accused could have gone through periods of ammesla without being aware
of his condition (R31-33).

5. Recalled and examined by the court, accused's squad leader
testified that since 28 August 1944 when accused became a member of his
squad, he had seen no indication that he was suffering from loss of
memory. He observed nothing about accused - that would lead him to be-
lieve that he was not mentally normal. 4Accused had never complained
to him about any mental disturbance.ef any kind (R36).

6, (a) When the prosecution rested, the defense moved for findings
of not guilty. The motion was denied (R22-23). The defense then pro-
ceeded with the trisl, presented evidence, but failed to renew the motion
at the close of the trisl. The motion was thereby waived and it need’
not be decided whether the evidence before the court when-the notion was
made was.sufficient to support a finding of guilty (CM ETO 564, Neville).

(b) There was undisputed evidence that accused, clearly without
authority,' went many miles beyond the aid station in a direction away
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from the front line. Even if it be assumed that accused had valid per-
mission to go to the aid etation, he sbsented himself without proper leave
the moment he left the station to proceed still farther to the rear. The -
evidence fully warranted a finding that at the time accused so absented
himself he did so with the intent to aveld joining in the attack against
the enemy (Cf: CM ETO 1404, Stack).

Upon another view of the evidence the court could properly
have believed that accused secured permission to go to the aid station
by feigning 1llness, that his real object was to get away from his unit
which he knew was about to engage 1n combat against the enemy, and that
he left his company with the intent to avoild participation in the impend-
ing attack. If the court believed, as it was warranted to do on the
evidence, that the section leader was induced to grant accused permission
to go to the aid station by his deliberately false, material representa-
tion that he was 111, then the permissiocn so obtained, even if otherwise
valid, was 1lnoperative and accused's act in absenting himself pursuant
thereto wae without proper leave. lhether accused was suffering from
ammesia at the time of the alleged offense was & question of fact for
the court which, in this case, was resolved against him (CM ETO 1404,
Stack). Any testimony by accused that he did not intend to avoid has-
ardous duty is not compelling as the court might belleve or rejeet such
testimony in whole or in part. All the elements of the offense alleged
in the Specification were established by the evidence (CM ETO 1664, :
Wilson; CM ETO 105, Fowler).

7. The charge sheet shows that accused is 30 years of age and
was inducted 18 September 1941 at Pittsburgh, Pennsylvenia. His
period of service is governed by the Service Extension Act of 1941.
He had no prior service.

8. The court was legally constituted and had jurlsdiction of the
person and the offense. No errors injuriously affecting the substantial
rights of accused were committed during the trisl. The Board of Review
i1s of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence.

9. Confinement in a penitentiary for the offense of desertion
committed in time of war is authorized by Article of War 42. Inasmuch
as the sentence included confinement at hard labor for more than ten

years, confinement in the United States Penitentiary, lLewisburg,
Pennsylvania, is proper (Cir.229, WD, 8 June 1944, Sec.II, pars.lb(4)

end 3b).
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1lst Ind.

War Department, Branch Office of The Juige Advocate Gensral with the

Furopean Theater of | Operations. 7 DEC 1944 TO: Commending
General, 8th Infantry Division, APO 8, U, S. Army.

1. In the case of Private THECDORE W. FECICA (33110952), Company D,
1218t Infantry, attention is invited to the foregoing holding by the Board
_ of Review that the record of trial is legslly sufficient to support the
findings of gullty and the sentence, which holding is hereby approved.
Under the provisions of Article of War 50%, you now have authority to
order execution of the sentence.

2. It is noted both from his testimony and from his report to the
Staff Judge Advocste that the division neuropsychiatrist examined accused
18 days after the commission of the offense and found him sene, respon-
sible for his actions, and not mentally diseased at the time of the
examination., No opinion is expressed as to the mental condition of
accused at the time of the offense. The Manmual for Courts-Martial, 1928,
provides as follows: :

"A person is not mentally responsible for an
of fense unless he was at the time so far free
from mental defect, disease, or derangement
as to be able concerning the particular acts
charged both to distinguish right from wrong
end to adhere to the right" (MCM, 1928,

- par.78a, p.63).

"The medical officers * % # ghould ordinarily
be required to include in the repport a state-
ment 1n as non-technical language as practi-
cable, of the mental condition of the accused
both at the time of the offense and at the
time of the examination" (Id., par.35¢c, p.26).

A medical report on the mental condition of an accused should meet the
requirements of the Manual.

3. When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this Iindorsement.
The file nurber of the record in this office is CM ETO 4165. For con-
venience of reference, please place that mlmber in braclcets at the end
of the order: (CM ETO 4165).

Brigadler Genersl, United States Army,
Assistant Judge Advoce.te General.
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Branch Office of The Judge Advocate General (49)
with the .
European Theater of Operations
APQ 887

BOARD OF REVIEW XNO, 2

CM ETO 4171 25 NOV 1944
UNITED STATES ; ¥ CORPS
Ve Trial by GCM, convened near St,

Vith, Belgium, 10 October 1944,

Private CLYDE G, McKINNCH. Sentencet Dishonorable discharge,

(11013622), Medical Detach- ; total forfeitures and confine-

ment, 56th Signal Battalion ment at hard labor for five years.
Eaglern Branch, United States
Disciplinary Barracks, Greenhaven,
New York, . :

HOIDING by BOARD CF REVIEW KO, 2
VAN. BENSCHOTEN, HILL and SIEEPER, Judge Advocates

le The record of trial :Ln the case of the soldier named above
has been examined by the Board of Review,

2+ Accused wags tried upon the following Charge and Specification:

CHARGE: Violation of the 6lst Article of War,
Specifications In that Private (then Private First Class)
Clyde G, McKinnon, Medical Detachment, 56th Signal
Battalion, did, in. the vicinity of Armouville,
France, on or about 31 August 194/ absent him-
self without proper leave from his organization
and did remain absent therefrom without proper
leave until on or about 20 September 194/.

He pleaded not guilty to and was found guilty of the Charge and Speci-
fication, Evidence was introduced of one previous conviction by special
court martial for absence without leave for four days, in violation of
Article of War 61, He was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due and to
be confined at hard labor, at such place as the reviewlng authority may
direct for five years, The reviewing authority approved the sentence,
designated the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement and’forwarded the
record of trial for actliom pursuant to the provisions of Article of War

50%. ,
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3e Competent uncontradictsd evidence establishes the fact that
accused absented himself from his organization on the date and under the
circumstances alleged and voluntarily returned to his unit on Sepbember
20, 1944 (R6,8,10; Pros.Ex,"4a').

4e After his rights as a witness had been fully explained to him, he
declined to take the stand and testify in his own behalf bubt made an unsworn
statement, which was read by the deflense counsel, stating that he was "picked
up", at the point of a gun, taken some distance in a car, and questioned by
persons connected with the "IFIY, ter some days, he got away and made his
way to the Red Ball Highway and eventually got back to his unit in Belgium
(R13, Def.Ex,l1). :

Since he was absent without leave at the time he claims he was
seized by the "FFI", this self-serving statement of involuntary restraint,
even 1f true, does not, under the circumstances, constitute a legal defense
to the offense charged (MM 1928,par,132,p.146).

5« The charge sheet shows that accused is 27 years 11 months of age.
He enlistsd, without prior service, at Portland, lulne, 25 November 1940,

6., The court was legally constituted and had juricdiztion of the per-
son and offensgs., No errors injuriously affecting the subsitantial rights of
accused were committed during the itrial, The Board of Revicw is of the
opinion that the record of trial is legally sufficient to support the Cfind-
ings of guilty and the sentence,

7+ The desigﬁation of the Eastern Branch, United States Disciplinary

Barracks, Greenhaven, New York, as the place of confincment, is prover.
(AW 42; Cir.210,WD,14 Sept.1943,5ec.VI,as amended).

e NP
5 bRy
AN , )
- LB A Judge Advocats

.
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K . .

_&m‘m&&&%__ Judge Advocate

TET - 417

CONFIDENTIAL


http:ric-"i.ts

CONFIDENTIAL

(51)
1st Ind.

War Department, Branch Office of The Judge Advocate General with
the European Theater of Operations. 2§ NpV 1944 TO: Commanding
General, V Corps, APO 305, U.S. Army. ‘

1, In the case of Private CLYDE G. McKINNON (11013622), Medical
Detachment, 56th Signal Battelion, attention is invited to the foregoing
holding by the Board of Review that the reccrd of trial is legally suf=-
ficient to support the findings of guilty and the sentence, which holding
is hereby approved. Under the provisions of Article of War 50%, you now
have authority to order execution of the sentence,

2, Accused entered the service by voluntary enlistment on 25
November 1940 and has thus served almost four years in the Army. He
has been convicted for absence without leave, by inferior courts martial,
on 8ix occasions but has held service ratings of Private First Class and
Technician Fifth Grade and received Character and Efficiency ratings of
Very good, Excellent, and Satisfactory. While his story about detention by
the F,F,I, may not be true, yet it is evident that in the present instance
accused showed considerable initiative and effort returning from the neigh-
borhood of Paris to his organization in Belgium. All convictions were for
purely military offenseg. In view of the extenuating circumstances herein
and the theater policy of salvage of manpower, it is recommended that the
dishonorable discharge be suspended and the Seine Disciplinary Training
Center be designated as the place of confinement, If this is done, a
supplementary action should be forwarded for attachment to the record.

3.-. When copies of the published order are forwarded to this.office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this oﬁﬁiee is CM ETO 4171, For con-
venience of reference please place that“number in brackets at the end

of the order: (CM ETO 4171).
Vs

. MeNEIL,
Brigadier General United States Army,
Assistant Judge Advocate General.

4171
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Branch Office of The Judge Advocate General (53)
with the -
EurOpean Theater of Operations
: APO 887
BOARD OF R:VIEW NO. 1 3 JAN1945
- CM ETO 4172
UNITED STATES ) VIII CORPS
) : ' :
Ve ) Trial by GCM, convened at Morlaix,
) Finistere, France, 20,21 September
Technicians Fifth Grade FREEMAN ) 1944. NOLLE PROSEQUI. Carrol and
DAVIS (34533501), CHARLIE ROLAND}Y ) Freeman Davis. SZNTENCES as to Roland
JR. (34011111), S, T. FELIOWS #. ) Fellows, Mitchell, William Davis,
(34467951), WILLIAM MITCHEEL Y’ ) Nathon, Harris, Chambers: Dishonorable
(34005870), and WILLILAM DAVIS ¥ ) discharge, total forfeitures and confine-
(34518809), Private First Class ) ment at hard labor for life. United
SPRUIL CARROL (34467995), and ) States Penitentiary, Lewisburg, Pennsyl-
Privates CEASER N4 HAN’(B&OO?BBE),) vania.
CORNELIUS BARRISM(34271261), and )
ELI CHAMBERS ¥34271305), all of )
LAi7th Quartermaster Troop )
’ )

Transport Company

h HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVINS, Judge Advocutes

_ 1. The record of trial in the case of the soldiers named above
has been examined by the Board of Review.

L] . .
2. Accused Roland, Fellows, litchell, Nathan, Harris and
Chambers were jointly tried upon the following Charge and Specification:

CHARGE: Violation of the 92nd Article of Var.

Specification: In that Technician Grade 5 William
. Mitchell, Technician Grade 5 Freeman Davis,
Private Ceaser Nathan, Technician Crade 5
Charlie Reland Jr., Private Cornelius Harris,
Private Eli Chambers, .rivate rirst Class
Spruil Carrol cnd Technician Grade 5 S. T.
(IC) Fellows all of 447th Luartermaster Troop _
Transport Company, actin jointly and in pur- 4 172
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suance of a common design, did, in the vici-
nity of Plougar, Finistere, France, on or about
24 August 194k, forecibly and feloniously, against
her will, have carnal knowledge of Anna l‘arie
Fourdilis.

3. Accused, William Davis, was tried upon the following Charge
and Specification: :

CHARGE: Violation of the 92nd Article of War.
Specification: In that Frivate William (NMI) Davis,
L47th Quartermaster Troop Transport Company,
while acting jointly and in pursuance of a
comron design with Technician Grade 5 ¥William
iitchell, Private Ceaser Nathan, Technician
Grade 5 Charlie Roland Jr., FPrivate Cornelius
Harris, Private Eli Chambers, and Technician |
Grade 5 S.T. (IO) Fellows, did, in the vici-
nity of rlougar, Finistere, France, on or about
2L August 1944, forcibly and feloniously,

against her will, have carnal knowledge of
Anna Marie Foudllls.

Bach of the accused, Roland, Fellaws, ifitchell, Nathan,
Harris anca Chambers pleaded not guilty, and &1 members of the court
present at the times the votes were taken concurring, each of said
accused was found guilty of the Charge and Specification preferred
against said accused jointly. Accused ¥William Davis pleaded not
guilty, and 21 of the members of the court present at the time the
vote was taken concurring, was found guilty of the Charge and
Specification vreferred against him. ZEvidence of previous convictions
was introduced as follows: as to accused, Fellows, one by summary
court for absence without leave for one hour in vioclation of the 6lst
irticle of jlar; as to accused, Mitchell, one by special court-martial
for absence without leave from his post, camp and duties in violation
of the 6lst Article of War, and two by summary courts, respectively
for absence without: leave for three days in violation of the 6lst
Article of VWar and for wrongfully urinating in the compeny street in
violation of the 96th Article of War; as to accused Nathan, two by
summary court for absence without leave for one day and for absence
without leave from guard for six hours respectively both in violation
of the 61lst Article of Viar; as to accused Charbers, two by summary ‘
courts for absence without leave end for absenting himself without
- leave from properly anpointed place of duty after having repaired
there to perform said duty respectively both in violation of the 6lst
Article of War. No evidence of previous convictions was introduced
as to accused Roland, Harris and William Davis. All members of the
court present at the times the votes were taken concurring, each
accused was sentenced to be dishonorably discharged the service, to
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forfeit all pay and allow:zhces due or to .ecore due, cnd to be
confined «t hard labor for thre term of his rotural life. The

reviewing autlority a:oroved each of the scitences, desi:nated
the United Stutes Cenitentiary, iewisburg, Pennsylvania, as the

rlice of corfinement of each accused found guilty, and forwzrded
the record of trial for uaction pursuant to Article of Jiar 50%.

L. Upon written direction of the Commending General, VIiIl
Corps, the prosecution entered nolle prosequi to the charges
against accused Freeman Davis and Carrol (R7). All of the remaining
accused agreed to be tried together (R7).

5. Prosecution's evidence established the following facts:

The seven accused were members of the 447th Quartermaster .
Troop Transport Company and on 4 August 1944 were bivouacked near
the town of Chateau de Kerjean, France (R8,21,26,30). iladame Arna
tarie Fourdilis, is a widow, 56 years of age with a daughter who is
30 years old. On 24 August 1944 she resided in Bourg de Plougar,
France, as did her friends and neighbors, essieurs i‘arcel lioisan,
Antione Penvidic and Pierre Charles (R8,9,21,25). A few minutes
before 8 pm on thst date fadame Fourdilis and the three men last above
named,. mounted on bicycles, rode to the above mentioned camp of the
Troop Trensport Company. The purpose of their visit was to obtain
gasoline for ¥adame Fourdilis (R9,21,24). Tre woman carried bottles
of wine in a basket attached to her bicycle and it appears that it
was her intention to trade wine for gasoline (R26). The French
woman and three Frenchmen entered the camp and encountered some of
the colored soldiers stationed therein., They commenced negotations
with the soldiers for the purpose of obtaining gasoline, which
terminated in failure (R22). After remaining in the camp for about
one and one-half hours they were informed they must leavé and they
were escorted to the camp entrance by a soldier (R9,22,26). They
were also accompanied by about twelve or fifteen colored soldiers
(11,26,54) of whom three were armed (R26). When they reached the
road, Penvidic and Moisan walked ahead pushing their bicycles &nd
!ladame Fourdilis and Charles followed afoot also pushing their bicycles.
The party proceeded on the road in the direction of Zourg de Plouzar
(R9,26,27,47). Suddenly a colored soldier seized the woman's Sicycle.
Penvidic returned to Xadane Fourdilis and Charles, ard there ensued
a melee in which other colored soldiers joined. The woman's and
Charles! bicycles were thrown o the ground and they were pulled to
the side of the road by a hedge (R9,10,22,47,. As they were forced
along the side of thie hedge they were ordered to hold their hands in
the air, .One of the colored men had a gun vhich he aimed at the
woman. She screamed and ran toward lioisan, but was prevented from
reaching him (R10,11,26). She then attempted to return to. Penvidic
and Charles but was intercepted by some of the colored men. TLuring
this disturbance Yoisan had been threatened by & colored soldier who
pointed a gun at him. He escaped, however, on his ticycle and went
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for assistance (R27). In order to effect her escape, .‘adame

Fourdilis ran along an intersecting road vhich led to a mecdow.

A soldier followed her, grasped her by the throat and threw her

to the ground (R10,11). He tore her pinafore (R12; Iros.ix.l)

and knickers (R12,13; Pros.Ex.2). le then unbuttoned his trousers.

and had intercourse with her., During this time another soldier

held his hand over her mouth (R13,14). This act of violence was
followed by another act of intercourse committed by another soldier.

She was then taken by the arms by two negro soldiers and was led about
three meters distance and was again thrown to the ground (R15,40),

where she was held and a hand was kept across her mouth so that she
could not scream. Third, fourth and fifth acts of intercourse were
performed in consecutive order, each by a different man (R16,20,33,34,43).
Upon the appearance of First Sergeant Amos Richmond, 447th Guarter—
master Troop Transport Company, she escaped her captors snd ran into

an adjoining woods and there met Moisan and Charles and three \
?eiggboring farmers (R16,26,35,36,57,58). She also encountered Penvidic
R2L). o :

i At the trial ladame Fourdilis identified accused William
Davis (when he wore a helmet) as ohe of her assailants (}17,18)
and either accused Roland or Fellows (when they also wore helmets)
.as the man who first had intercourse with her (R18).. She asserted
' she could identify none of the accused (when they wore no helmets)
as being present on the occasion of the attack upon hef—(Rl8).
Neither Penvidic nor Ifoisan at the tfial was able to identify any
of the accused as being prresent on the road with them that nicht
(Rr23,28). .

£. The evidence for the defense summarizes as follows:

(a) On 15 Septepber 1944 "smears® were taken by the ‘edi-
cal Detackment, VIII Corps, of each of the accused for the purpose
of determining if any of them were afflicted with gonorrhea (R62-64).
The "smears" were negative (R65,68). lowever, Harris, ifilliam Davis ,
and Tellows had discharzes from their penises but no gonorrhea

bacilli were presént in the same (R66,69,71).

On 4 September 1944 ILieutenant Nolonel Arthur J, Sutherland,
Jr., Xedical Corps, made an examination of the genital organs of
Yfadame Fourdilis. larked discharges from the mouth of the womb and
also from the urethra were evident. "Smears" were taken from those
localities and under microscopic examination.revealed the presence
of gonorrhea (R72). In the opinion of Lieutepant Colonel Sutherland
the infection was of recent occurrence (R73).

(b) accused Larris, William lavis, Roland, Chambers and
Fellows each =lected to iake unsworn statements as follows:

i Harris: Le had been out of camp for a walk on the
eveffin: of 24 [uzust :nd returned to the camp gate about 6 pm. He
then walked up the hishway anout Yone-half block". He saw a crowd
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on the highway ahead of him, but -“id not know vho was in it. Ee
returned to camp cnd went to bed cbout dusk. Fe then heard some
one "holler" but did not get out of bted. Le remained in bed all
night (R76).

William Davis: On the evening of 24 August 1944 =fter
6 pm he was asleep in his truck. Le was ar:used by Sergeant Carter
*who ordered him to "line it up"., Sergeant Trooks inguired about
gasoline for the truck. "Davis obtained it from another truck.
Therezfter, he went to the camp gate and started up the road. He
encountered Sergeant Richmond who said "cowe on and lets go back,
some of the boys up here have raped a wonan"., He returned with
Richmond to camp, went to his truck and went to bed. He denied he
had seen "her at all that night" (R77). )

Roland stated that on the evening of 24 August 1944 he
"was lining up trucks to go out the next morning". He completed
his work about dusk and went to the camp gate where he remained 15
or 20 minutes. He then returned to his truck, obtained his blankets
and went to bed. He slept under trees near uerdeant Hughes (378)

Chambers was in the bivouac area on the night of 24 August
1944. Ee heard a woman scream and went to the gate where he remained about
five minutes. Then he came back to his truck, went to bed and' to
sleep. He did not have a carbine, but an -1 rifle (r78).

Fellows admitted that on the evening of 24 August 1944
he was "present with a group of other soldiers around & woman", but
asgerted he did not touch the woman and had no intention of engzging
in‘sexual intercourse with her (R93).

(c) Accused ifitchell was sworn as a witness on his own
behalf and testified as follows: -

On the evening of 24 lfugsust 1944 he met a Frenchman in
camp and left camp with him in order to obt:iin some vwine (R79). On
the road he encountered in a group some French civilians, accused,
Carrol and Fellows and some other soldiers. When about 100 feet
past them accused Chambers appeared carrying a rifle, ifitchell
heerd some one "shove a bolt home in their rifle", ke turned back
to Chambers and told him to put his gun down "because he would get
us all in trouble". Chambers refused. !Ztchell and the IFrenchman
proceeded up the road when he heard someone "holler®. Then a French
wonman passed him followed by a Frenchman. Xitchell!s companion -
the Frenchman - became frightened and fled. itchell returned to a
group of colored soldiers who surrounded a woman who was on the ground.
He directed the soldiers "to let her go, that they were going to get
us in trouble". On of the men replied "you will be as much in it as
we are because you are here". Accused Chamber, Nathan, Fellows, William
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Davis, Roland, Freeman Davis (a witness for the prosecution) and
Harris were in the group. Freeman Davis "got on" the woman, but

he was pulled away. Therezfter Chambers, harris, William Davis,
Nathan and Roland in the order named had intercourse with the-
woman. The First Serceant (Aros Richmond) appecred while Roland
vas Mon" the woman. Fellows did not "get on the woman" (R80,21,87).
idtchell did not at any time attempt to violate the woman and

tried to prevent the men from “getting on® by remonstrating sgainst
their conduct (R81l). iditchell understood that it was his duty to
stop the comuission of a rape if it occurred in his presence as his
corriarding officer had instructed him to this effect (R82). He saw-
the men "pushing and shoving" as they stood about the woman and
clamoring for their turn (R&3). Fellows was in the group but
1Htchell stztzd he did not notice whether he was awaiting his turn
to engage the woman (R85). Ee admitted he had signed a. pre—trlal
stetement which included the declaration that

"S.T. Fellows was there, but still awaiting
his turn and he never got on" (R86).

He also admitted that he stood there and witnessed the five con-
secutive acts of intercourse and did not-interfere. The alfeir
occurred about a block from the camp gate and there was usually a
guard on duty at the gate, "% % %  there was nothing I could do right
at the tire. There was nothing I could do.. They would say you are
here, and you are goinyg %o be into it too" (R90). ‘then First _
Sergeant Richr.ond appeared, itchell walked across the field to the
company eamp (R38).

(d) Lccused Nathan elected to remain silent.

7. Although accused, ¥illiam Davis, was arraigned and tried
upon a separate specification both its form and substance merged it
into the spec1f1catlon upon which the other six accused were arraigned-
and tried. In lezal effect all accused were arraigned and tried upon
a joint charge and specification.

&. The prosecution identified five of the accused as the colored
American soldiers who engaged in acts of. sexual intercourse with lladame
Courdilis on the night of 24 August 1944 in a meadow near the camp
of the 447th Quartermaster Troop Transport Company by the testimony of
Technician Fifth Crade Treeman Davis and Private First Class Cpruil
Carrol. Their testimony (Davis: R33-35,43; Carrol: R49,50) is positive
and specific that five of the accused copulated with the woman in the
following order:

1. Chambers ,

2. PBarris

3., William Davis .

L. Hathan .

5. Loland . 4 1 7 2

-6— ’ ' ~ T
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Freeman Davis and Carrol were originclly charged with the rape
of lladame Fourdilis but the charges ag:inst them were nolle

. prosequi'd at the commencement of the trial by direction of the
appointing zuthority, the Commancing Generzl, VIII Corps. It
ray be assumed that they were accomplices of the zccused within
tie application of the followin; rule:

"A conviction may be based on the uncorroborated
- testinony of an accomplice, but such testimony

is of doubtful integrity =nd is to be considered

with great caution" (LG, 1928, par.l2ia, pl32).

"A jury may convict on the uncorroborated testi-
mony ci ean accomplice, if it satisfies them
beyond recsonable doubt of the guilt of the
defendant, but it is the usvel rractice for
the judge to advise the jury to acquit where
there is no evidence other thién the uncorrobo-
rated testim:ny of an accomplice” (9 Am.Jur.
Sec.72, p.276).

Abundant corroboration of the testimony of these two prosecution
witnesses is found in the record of trial. The victim of the
assaults, described five separate acts of violation of her uerson

by five different acsailants (R13-16,20). In open court she
positively identified accused William Davis, &s one of them

(R17,18), znd asserted that either Doland or Fellows was the first
man to attaci: her (R17}. The occurrence cf the sexual orgy described
by Freeman Davis and indicated by Carrol is substantiated by the
testimony of the victim (R11,15), of First Serzeant Richmond (R57,58)
and of Sergeant Carter (255). The presence of Freeman Davis and of ac—
cused ifitchell, at the tire and place of the alleged offenses is

also established by Richmond's testimony (R57,58). Freeman Davis!
evidence received further confirmation by accused .Ztchell when he
testified on his owm behalf (R50-84).

Under such status of the evidence the testimony of Freemen
Davis and Carrol received substantial corroboration and it was
entitled to such weight and value when considered with zll other
evidence in the case as to the court seemed advisable.
|
9. "Rape is the unlawful carnal knowledge of a
- _.woman by force and without her consent. Any
penetration, however, slight, of a woman's
genitals is sufficient carnal knowledge,
-whether emission occurs or not. ® * ¥ Force
' and want to cornsent are indisvenszble in rave;
- but the force involved in the act of penetration
is alone sufficient where there is in fact
" no consent" (MCI, 1928, par.li8b, p.1l65).

ith respect to accused Ché.mbers, Barris, William Davis, lathan, 4172
and Roland there is definite, positive and convinging evidence
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that in the order nemed each had carnal knowledge of Madame
Fourdilis. Not only did the victim testify to the acts of com—
plete penetration (R13,15,16,20) but Freeman Davis! pornographic
description of the obscene, brutal and barbarous scene removes
any doubt as to proof of this element of the crime, The fact -

that the five named accused each penetrated the genital organs

of fadame Fourdilis must be taken as a fact in.the case which
was estzblished beyond all reasonable doubt. - '

A casual reading of the record of trial is all that is
necessary to convince any fair minded and reasonable person that
the woman was subjected by the five named accused to consecutive
acts of sexual intercourse through force and violence and without
her consent to any of them. She and her three male companions,
while proceeding toward their homes on a public highway in the
dusk of & summer evening were followed by a group of colored
soldlers of which sald accused were undoubtedly members. The
inference 1s legitimate and just that thelr purposs was to obtain
curnal connections with her., Suddenly she was set upon by one
or more of the negroes, ller companions were frightened into
submlssion end then flirht by display of firearms. She was left
alone with the negroes and was seized in her attempt to escape,
She was then taken into an adjoining meadow and ‘after her first
outery she was muffled to prevent further calls for help. <She
was thrown to the ground and then ensued a scene of brutal and
lustful savagery finding few equals in the whole annals of
American legal history. The five accused, disputing and fighting
among themselves as to when each should enjoy carnal satlsfaction -
of the woman's body, engaged in sexual intercourse with her in the
_ader above named and without pause between the acts. During the
entire perlod of the orgy she was held on the ground not only by
the accused engaged in the sexual act but also by two or more of
her assallants. The evidence discloses that a considersble number
of negroes « "there was a gang around her" (R51), including the
seven accused, surrounding the woman who was prostrate upon the
ground, Xven to suzgest under such circumstances that she was a
willing end cooperative party to the acts of intercourse is to
insult the intelligence of any fair minded person. The prosecution
beyond all doubt proved all of the elements of the detestable
crime of rape as agalnst the five a cuséd above named (C. ETO 4608,
Yurray; Cf ET0 4589, Powell et al; CI LTO 44hL, Hudson ot alj

CH W10 3740, Sanders et ol; C.! TTO 3709, Lartin; Cu 210 3375, Tarpley).

10. There is no evidence that elther Fellows or litchell,
two of the accused, actuclly engaged in sexual intercourse with
Madame Fourdilis, However, it is chown by competent, substantlal
evidenca that both were present during the prolenged attack upen
her. litchell was "down there wantin; to be next, if he could"
(R25,50)s le was on his knees by the woman (R57,59). lle sald
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"if we didn't get back and let him get some,
he was going to tell the CO" (R35,50)

131l you men want to f--- this woman and
leave me alone here with her" (R57)

Fellows was on his knees near the women as Roland was raping her
(R35). "He was down in the bunch with them pushing ¥ % %n ?RSO).
He was three or four feet from the woman (R8l), and when Sergeant
Richmond appeared he ran away from the scene of the crime (R57,59).
Both !ftchell and Fellows

"were trying to get & little likec the rest,
and the 1lst sergeant came up is why they
didn't get the chance" (RA43).

The distinction between principals and aiders and
abetters has been abolished by Federal stztute and an aider and
. abetter may be convicted as a principal (Sec.332, Federal Criminal
Code, 18 USCA 550335 Stat.1152). The distinction is not recog-
nized in the administration of military Justice. 411 are principals
(Winthrop's Military Law end Precedents - Neprint p.108).

"Under Sec.332 of the Federal Criminal Code,
above quoted, thz acts of the principal

© became the acts of the aider and abetter and
the latter may be charged as having done the
act kimself end be indicted and punished
accordingly. By virtue of said stetute a
principal of the second degree at common
law becomes & principal in the first degree
(DePreta v. United States, 270 Fed. 73;
Conelli v. United States, 289 Fed,791;
Kelly v. United States, 258 Fed. 392,
certiorari denied 249 U.S. 616, 63 L.Zd.
803). Premised on the zbove stated doctrine
is the estcblished and well recoized rule
that an accused may be charged with ahd
found guilty of the crime of rape although
he did not actually have intercourse with
the victim if the evidence established that
he was present at and aided and abetted the
ravisher in the accomplishment of the act
of intercourse (52 CJ, Sec.50, p.1036;
State v, Flaherty, 128 llaine 141, 146
itl. 7; People v. Zinn, 6 Cal. App. (2nd)
395, 44 Yac. (2nd) L08; People v. Riecto,
14 Cal.Arp. (2nd) 707, 58 Pac. (2nd) 945;
People v, Durand -~ Cal.App. (2nd) ---,
134 Pac. (2nd) 205; Cil LaTO 385 Speed)!
(Cu 270° 3740, Sanders et al). 4172
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The evidence is clear beyond nll doubt that both Mitchell and
Fellows were not mere passive spectators of the crimes (Cf: CK
IT0 804, Cgletrse et al) but were violent, aggressive partici-
pants and were endeavoring to secure intercourse with the victim
agairst the commetition of other accused. It is rrobable that
only the intercertion of Sergeant Richmond prevented them from
accomplishing their purcose. lMitchell and Fellows were alders
and abetters of the other five named accused in the commission
of the rapes. Under the principle of law above set forth they .
were properly charged and convicted as principals (CM ETO 4589,
Powell et al; CM ETO Lhbl,, Hudson et alj CM ETO 3740, Sanders et -
al and cuthorities therein citeds.

Idtchell, in his testimony as a defense witness, pressnted
& pattern of criminal conduct well lmown and understood by Judges
and lawyers. He attempted to benefit himself before the couvrt at °
the expense of fellow accused by portraying himself as a non-parti-
cipant in the crimes and as a self righteocus individual who
desired to mrevent the same. At the most his testimony created an
issue of fact which it was the duty and function of the court to
- determine, It was resclved against him and since the court's
finding 1s supported by competent, substantial evidence it is
- binding upon the Board of Neview upon appellate review (CM ETO
3200, Price, and authorities therein cited).

1l. The tharge sheet shows the service of the several accused

as followa: Age Inducted’

Accused Jears-lion, Slace Date .
Roland 23 Fort Jackson, South Carolina 28 Jan 1941
Fellows 22 Fort Bragg, North Carolina 19 Dec 1942
Mitchell 31 Camp Beauregard, Loulsiana 17 Jan 1941
William Davis 23 Fort Bragg, North Carolina 26 Dec 1942
~Nathan ©25 Camp Blanding, Flerida 1 Feb 1941
Harris 2 6 Camp Shelby, Mississippl 2, Feb 1942
Charbers 25 7 Camp Shelby, Mississippl 2, Feb 1942

None of accused had any prior service,

12, The court was legally constitued and had Jjuriadiction of
the persons and offenses, lo errors injuricusly affecting the sub=
stantiel rights of any of the accused were committed durlng the trial,
The Board of Revlew i= of the opinion that as to each accused the
record of triel 1s lepally sufficient to support the £indinga of
gullty and the sntence,

13, The nunishment for the crime of rape under the 92nd

Article -of far iz death 'r life imprisonment as a court-martial
may direct. Confinement in a penitentiary ls authorized for the

o | .
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offense of reve by irticle of Var 42 and Sections 278 and 330
Federal Criminal Code (18 USCA 457,567). The desiznation of the
United States Peritentiary, .L.erSOUI'g, Pernnsylvania, as the
place cf confin.ment of each accused is proper (AW 423 Cir. 229,
WD, & June 1944, Sec.II, pars.lb(4), and 3b).

4 /)V'ﬁﬁ- é Judge Advocate
e

udge Advocate

/
4 Z Judge sidvocate

~11-
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“lar Depzrtment, Eranch Office of The Judfe ﬁ?‘v%e General with
the Juropean Thezter of Operations. T0: Command-
ing Generzl, VIII Corps, APO 308, U.S. Army.

1., In the cuse of Technicians Fifth Grade CHARLIE ROLAND,
J. (34011411), S. T. FILIOWS §3u+67951§, WILLIAY MITCHLLL
(°A005”70), and ILLIAL DaVIS (3451€809), and Privates CZASER
. UATIAN (34007835), CORIZLIUS HARRISe(24271261), and ELI CEADT
(34271305), all of 447th “uartermaster Troop Tran5port Company,
attentlon is invited to the fore oing holding of the Board of
weview that as to each accused the record of trial is legally
culflecicnt to support the findings of pullty and the sentence,
mhich holdinb is hereby approved. Under the provisions of Article
of ar 50%, you now have cuthority to order execution of the
sentences.,

2. hen coples of the published orders ere forwarded to
this office, they should be accompanied by the foregolng holding
end this lidorsement, The file number of the record of trial in |
thiz office is CiI ITC 4172, Tor convenlence of r:ference please

- place the nuber in brackets at the end of tke ordera (Cm‘f"O

4172)4 .

C. AL
Brigaéier General, Lnited Stites army,
aselstant Judge advocate leneral,

4172
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Branch Office of The Judge Advocate General
with the .
Eurcopean Theater of Operations
AP0 887

BOARD OF REVIEW NO. 2

T NOV 1944
M ETO 1177

UNITED STATES SOUTHERN BASE SECTION, COMMINICA=-

TIONS ZONE, EURCPEAN THEATER OF

Ve CPERATIONS»

(0-1814.5611;); Captain JCHN worth, Wiltshire, Englend, 29
CREGORY KROLL, Medical Corps August 194/, Sentence: As to
(0-469016); First Lieutenant each accused; To be dismissed
CHARIES EUGENE JEUNELOT ) the service,

(0=1895630); First Lieutenant)

LeROY WILSON, Jr. (0-1895762);

and First Lieutenant WILLIAM )

GAVIN NOFFSINGER (0-1845289),)

all of Headquarters and Head-)

quarters Detachment, 54th Re-)

placement Battalion. )

)
)
)
Captain TOSEPH RAMON REMSING )  Trial by GCM, convened at Tid-
)
)
)

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPFR, Judge Advocates

ls The record of trial in the case of the officers named above
has been examined by the Board of Review and the Board submits this,

its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European Theater

of Operations.

2. Accused were each tried upon their respective Charge and
specification, as follows: '

CAPTATN JOSEPH RAMON REMSING

CHARGE:; Violation of the 93rd Article of War.

Specification: In that Captein Joseph R. Remsing,
Headquarters and Headquarters Detachment, 54th
Replacement Battalion, did, at Edgarley lodge,

-]l -
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near Glastonbury, Somerset, England, on or

about 1 May 1944, feloniously take, steal,

and carry away one (1) Sspphire Ring, value
about Forty ($40.00) Dollars, the property

of Mre. Montagu Porche.

' CAPTATN JOHN G, EKROLL

CHARGE: Violation of the 93rd Article of War.

Specification; In that Captain John Ge. Kroll, Head-

quarters and Headquarters Detachment, 54th Re-
Dlacement Battalion, did, at Edgarley Lodge,
near Glagtonbury, Somerset, England, on or about

1 May 1944, feloniously take, steal, and carr¥) .

away one (1) Ivory Powder Box, value about Eight
($8400) Dollars, and one (1) Silver Finger Bowl,
value about Eight ($8.00) Dollars, the property
of Mr. Montagu Porch.

FIRST LIKUTENANT CHARIES EUGKNE JEUNELOT

CHARGEs Violation of the 93rd Article of War.

Specification: In that First ILieutenant Charles E,

Jeunelot, Headquarters and Headquarters Detach-
ment, S4th Replacement Battalion, did, at Edgar-
ley lodgs, nesr Glastonbury, Scmerset, England,
on or about 1 May 1944, feloniously take, steal,

and cerry away-one (1) Gun Metal Inlaid Box, value
about Sixteen ($16.00) Dolllrs. the property of Mre

Montagu Porch..

FIRST LIEUTENANT LeROY WILSON, Jr.

.
CHARGE: ﬁolatién of the 93rd Article of War.

(1) Locket, (Wolf and Eagle Design), value about
Sixteen ($16.00) Dollars. the property of Mre
Montagu Porch.

-2-
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In that First Lieutenant Le Roy Wilson,
Jr., Headquarters and Headquarters Detachment, S54th
Replacement Battalion, 4id, at Edgarley lodge, near
Glastonbury, Somerset, Eagland, or or about 1 Nay
194), feloniously take, steal, and carry away one
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FIRST LIFUTENANT WILLTAM G. NOFFSINGER

CHARGE; TViolation of the 93rd Article of War.

Specification: In that First Lieutenant William Ge.
Neffsinger, Headquarters and Headquarters De-
tachment, 54th Replacement Battalion, did, at
Edgarley lodge, near Glastonbury, Somerset,
England, on or about 1 May 194, feloniously
take, steal, and carry away one (1) Locket,
Indian Deity Design, value about Sixteen
($16.00) Dollars; one (1) Gold Watch Chain,
value about Twenty-four ($24.00) Dollars; orne
(1) Silver Ash Tray with coat of arms, value .
about Four ($4.00) Dollars; one (1) Mexican:-
Onyx Cigarette Box, value about Forty ($40.00)
Dollars; one (1) Mother of Pearl Cigarette
Box, value about Twenty ($20.00) Dollars; and
one (1) Table Runner, value about Four ($4.00)
Dollars, the property of Mr. Montagu Porch.

accused were asked prior to erraignment if there was any objection on
the part of apny of them to a common trial and no objection was made.
Each accused pleaded not guilty to and was found guilty of the Charge
and Specification against him, - No evidence of previous convictions’
of any of accused was introduced. ZEach accused was sentenced to be
dismissed the service, The reviewing authority, the Commanding Gen-
eral, United Kingdom Base, Commnications Zone, Buropean Theater of
Operations, approved the sentence of each accused and forwarded the
record of trial for action under Article of War 48. The confirming
suthority, the Commanding General, Buropean Theater of Operations,
confirmed the sentence as to each, stating it was *wholly inadequate
to the criminal offense of which found guilty", and withheld the ore
der directing execution thereof pursuant to the provisions of Article
of War 5%0 ’ '

3« The evidence for the prosecution shows: That Edgarley Lodge,
at Glastonbury, Somerset, England, the residence of Montagu Phippen
Porch,.a British retired Colonial Civil Servant, Nigerian Civil Ser-
vice; was requisitioned by the War 0Office for officers' billets and
that a group of American officers took possession about 29 January
194)ie Two rooms had been reserved by the owner in his agreement with
the War Office, a bedroom and a sitting room. The bedroom door was
always kept locked, the sitting roam was left unlocked so that the .
officers could use the telephone located there until their owm was
installed. The keys to the bedroom door, with others all labeled,
were concealed under some table cloths and *things® in the right-hand
drawer of the sideboard or buffet in the sitting rooms. No permission
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was at any time given any American officers to go into the bedroom,
Porch had a lot ¢f little presents of a lifetime, some inherited,
same/from the Prime Minister's family, in his dressing room to which
access was had only through the bedroome Porch visited these roams
about 1 May, at which time he noticed nothing missing, but on a visit
there the nighi of 7 July, he discovered many things missing, among
others, a locket containing photographs of his father and mother taken
on their wedding day, which had been given him by his mother, two rings
that had belonged to his wife, a gold chain his mother had given him on
his 21st birthdey, a big onyx cigarette box, a gun metal Japanese box
with inlaid picture of a cock and hen, given him by the Prime Minister's
mother, a mother-of-pearl cigarette box and a rose quartz ash tray. Later,
he found on further examination other things missing, including an 18th
Century ivory powder box, either one or two silver finger bowls, English
design, hand-hammered with fruit designs, and a sapphire ring., He did
not recall the table cloth. The locket was shield-shaped with a wolf
and an eagle on its sides, another locket missing, of almost pure gold,
had an Indien Deity design (R17-20), He identified the locket contain-
ing his mother's and father's photograph, the sapphire ring and the
mother-of-pearl cigarette box shown to him, as part of the missing
articles and they were admitted in evidence as prosecution exhibits
numbered 1, 2, and 3, respectively., He testified he had given no one
permission to teke them (R20~21), All of accused were statiomd at
Edgarley lodge on or about 1 May 1944 (R17)e

Each of accused, after due warning as to his rights, gave a
written statement to an investigating officer from the Army 3rd Crim-
inal Investigation Division, which statements were introduced in evi-
dence without objection by the defense, that of Captain Remsing's as
Prosecution Exhibit 4, Captain Kroll's as Prosecution Exhibit 5, lieu-
tenant Jeunelot's as Prosecution Exhibit 6, Lieutenant Wilson's as
Prosecution Exhibit 7 and Lieutenant Noffajnger's as Prosecution Ex-
hibit 8 (R22-25). This officer testified:that during the investigationm,
Fdgarley lLodge was searched and the mother-of-pearl cigarette box (Pros.
Bx.,3) was found in a valet-pack belonging to Lieutenant Noffsinger and
having his name on it. A tapestry table runner was also found in the
same valet-pack under the same circumstances and was admitted in evidence
as Prosecution Exhibit 9 (R25-26).

Detective Constable Norman R. Gray, Somerset Constabulary,
Bridgewater, Somerset, testified that Prosecution Exhibit 1 was handed
to him on 20 July at the officers! billet at Edgarley Lodge by Captain
Remsing (R26) and that Prosesution Exhibit 2 was received by him by
registered post on 24 July, the wrapper bearing the name and address of
Captain Remsing. Stipulations between the prosecution, defense and the
various accused, fixing the agreed value of the various items teken in
which each accused was interested, and being the values set out in the
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specifications, were introduced in evidence (R26-27).

L+ TFor the defense, Lieutenant Colonel Ranald B. Engelbeck,
Cavalry, 54th Replacement Battalion, and the commanding officer of
all of accused, testified that the character of each accused was
excellent and that he desired to retain them as members of his com-
mande Each accused also tegtified that the incident occurred around
1l May; that one evening they were around the house after duty hours
and probably for want of something better to do, decided to see what
was in this rooms The key was downstairs and one of them, none would
say who, secured the key and they all entered the room and looked
around; that there were quite a number of trinkets, different orna-
ments and novelties all over the room. Ceptain Remsing testified he
took the sapphire ring (Pros.Ex.2) as a souvenir (R30). He turned it
back to Detective Gray. Each testified he did not know this bedroom
was off limits and that he had no reason except curiosity for entering
the bedroom; that they knew whose property they were taking and that
the articles were the private property of Mr. Porch. Captain Kroll
testified to taking the ivory powder box and the silver finger bowl
(R33). Iieutenant Jeunelot testified to taking the gun metal box (R34),
which he sent hame (R34,37). Lieutenant Noffsinger testified that he
took the locket with the buddha design on it, the gold chain and the ash
tray, which he sent home for safekeeping, The mother-of-pearl cigarette
box and the table runner he had in his val-pack. He denied knowing any-
thing about the Mexican onyx cigarette box, although he did admit he
sent a little powder box with flower design hame with the other thingse
He admitted that they did not have permission to enter the room and that
he had the key in his hand prior to the door being opened and "it may
have been" he who actually opened the door (R38-4l1). Lieutenant Wilson
testified he took the gold locket with the intention of keeping it as a
souvenir and returned it when the investigation started (Ri2-44).

Se *
*"larceny is the taking and carrying away, by
trespass, of personal property which the tres-
passer knows to belong * » * to another, with
intent to deprive such owner permanently of
his property therein® (MCM, 1928, par.l49g,
Pel71).. o

All of the essential elements of larceny occurred herein in the acts
comitted by each accused and the acts were admitted by each of them.
No attempt was made to return any of the property over a period of up-
wards of two months or until the theft had been discovered and an in-
vestigation thereof was being made.

"o 417y
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6o The charge sheet shows that Captain Remsing is 27 years of
sge and that he entered upon extended active duty as a Second lLieu-
tenant on 28 April 1943; that Captain Kroll is 31 years of age and
entered upon extended active duty as a First Lieutenant 3 July 1943;
that Lieutenant Jeunelot is 29 years of age and entered upon active
duty as a Second lLieutenant 12 May 1943; that ILieutenant wilson is
2} years of age and entered upon active duty as a Second Lieutenent
12 Mey 1943; and that lLieutenant Noffsinger 1s 24 years of age and
entered upon active duty as a Second Lieutenant 28 April 1943. A4ll,
except Captain Kroll, had prior enlisted service; Jeunelot had served
in the National Guard since 1937. .

7+ The court was legally constituted and had jurisdiction of the
persons and the offenses. No errors injurliously affecting the substantial
rights of accused were committed during the trial. The Board of Heview is
of the opinion that the record of triel is legally sufficient to support
the findings of guilty and the sentence es to each accused,

— e o
’@;@&g@.&m/‘ T Judge Advocate

—(SICK TN HOSPITAL)  Judge Advocate

[

y 2
@%aama&f’zm. Judgs Advocate
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War Department, Branch 0ffice of The Judge Advocate General with the
wmropean Theeter of Operations. 7 NOV 1944 T0: Command-
ing Jeneral, Turcpean Theater of Operations, AP0 887, U. S, Army.

1. In the case of Captain JOSEPH RAMON REMSING (0-184561L); Ceptain
JOEN GREGORY KRCLL, Medical Corps (0-469016); First Lieutenant CHARIES
EICEI® JTUMNELOT (0-1895630); First Lieutenant LeROY WIISQV, Jr.
(C-1895762); and First Lieutenant WILLIAM GAVIN NOFFSINGER (0-1845289),
all of Headquarters and Headquarters Detachment, 54th Replacement Bat-
talion, attention is invited to the foregoing holding by the Board of
Review that the record of trial is legally sufficient to support the
findings of guilty and the sentence, as to each accused, which holding
is hereby approved. Under the provisions of Article of War 50%, you’
now have authority to order execution of the sentences.

2¢ When copies of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding and this in-
dorsement. The file number of the record in this office is CM ETO 417
For convenience of reference, please place that number in brackets at
the end of the order: (CM ETP 4177).
' oS, s !

/ /‘ "/

/o
/7 E/ Ce MCIEIL, /

Brigadier General, United States Army,
Assistant Judge Advocate General,

(Sentences ordered executed. GCMO 98, 99, 100, 101, 102, ETO, 10 Nov 1944)
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with the ,

European Theater of Operations

BOARD CF REVIEW NO. 2
CM ETO 4178

UNITED STATE
Yo

Private JANES A, PHIPPS
(35433893), Detachment G,
Supply Division, Base Air
Depot #1

AFO 887

16 DEC 1944

S BASE AIR DEPOT AREA, AIR SERVICE
COLMAND, UNITED STATES STRATEGIC

ATR FORCES IN EUROPE

Trial by GCM, convened at AAF
Station 590, England, 6 October 1944,
Sentence: Dishonorable discharge,
total forfeitures and confinement at
hard lebor for five years. Eastern
Branch, United States Diseiplinary
Barracks, Greenhaven, New York.

el e S el P N N e S S

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEFER, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried

upon the following Charge and Specification:

CHARGE: Violation of the 6lst Article of War.

Specification: In that Private James A. Phipps, Det
nG" Sup Div Base Air Depot #1, AAF-571, APO 635,
U.S. Army did, without proper leave, absent him=-
self from his station at AAF Station 571, APO
635 from about 8 September 1944 to about 22 Sept-

ember 1944,

He pleaded not guilty to and was found guilty of the Charge and Speci-
fication., Evidence was introduced of two previous convictions, one by
summary court and one by special court-martial of abserce without
leave for 2 and 121 days respectively, each in violation of Article

of wWar 6l. He was sentenced to be dishonorably discharged the service,

rENTIA T


http:abser.ce

LUnDEENTIAL

(74)

to forfeit all pay and allowances due or to bascome due and to be
confined at hard labor, at such place as the reviewing authority
may direct, for five (5) years. The reviewing authority approved
the sentence, designated the Eastern Branch, United States Disci-
plinery Barracis, Greenhaven, New York, as the place of confine-
ment and forwarded the record of trisl for action pursuant to the
provisions of Article of War 50%.

3. Compotent uncontradicted evidence, both oral and by morn-
ing reports, establishes that accused went absent without leave
from his station on 8 September 1944, and that he returned to
military control by voluntarily turning himself in to the Military
Police on 22 September 1944, (R6,8,9,10,12, Pros. Exs.l,2,3).

4. After his rights as a witness were explained by the court,
accused elected to make an unsworn statement wherein he attempted
to justify his actions by claiming despondency caused by receipt
of letters from members of his family in the States. These facts,
in explenation, failed to constitute a legal defense but were mat-
ters for consideration by the court and reviewing authority in de-
termining whet sentence should be imposed (Pars.78,87, MCM 1928,
PP.62,74).

5. The charge sheet shows that accused is 24 years of age, and
was inducted into the ermy at Huntington, West Virginia, 26 June
1942, He had no prior service.

6. The court was legally conatituted and had jurisdiction of
the person and offense., No errors injuriously affecting the substan-
tial rightsof accused were committed during the trial. The Board of
Review is of the opinion that the record of trial 1is legally suffi-
cient to support the findings of gullty and the sentence. Designa-
tion of the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement is proper (AW 42;
Cir.210, WD, 14 Sept. 1943, sec.VI, as amended),

‘ ?:'/l ‘m"""‘ ¢ E’ﬁﬁ Judge Advocate

’,"),L - o
YW1 A Al 5uae advocate

.

zﬁZ%7&ﬁ24:::zif;5;éﬁa&4££4£iJUd89 advocate
/ 4
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War Department, Branch Office of The Judgem% yocate General with
the European Theater of Operations. ]-6 UEL | TO: Com-
manding General, Base Air Depot Area, Alr Service Command, United
States Strategiec Air Forces in Europe, APO 635, U, S. Army.

1. In the case of Private JAMES A. PHIPPS (35433893), De-
tachment G, Supply Division, Base Air Depot No. 1, attention is
invited to the foregoing holding by the Board of Review that the
record of trial is legally sufficient to support the findings of
guilty and the sentence, which holding is hereby approved. Under
the provisions of Article of War 50%, you now have authority to
order execution of the sentence.

2. VWhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
this indorsement. The file number of the record in this office
is Cl ETO 4178, For convenience of reference, please place that
number in brackets at the end of the order: (CM ETO 4178).

) /7 ~
T e s
S Ly T e T T .
E. C. McHEIL,

Brigadier General, United States Army,
Assistant Judge Advocate General,
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Branch Office of The Judge Advocate General (77)
‘ with the
European Theater of Operations
APO 887
BOARD OF REVIEH NO. 1 9 NOV 1944
Cl ETO 4184
UNITED STATEsg V CORPS.
V. ) Trial by GCM, convened at Head-
) quarters V Corps, Rear Echelon
First Lieutenant STEWART L. ) Command Post in the vicinity of
HEIL (0-1298393), Infantry, ) Bastogne, Belgium, 15 September
Headquarters, V Corps. = ) 1944, Sentence: Dismissal,
. ) total forfeitures and confinement
) at hard labor for ten years.
) Eastern Branch, United States
) Disciplinary Barracks, Greenhaven,
) New York,

HOLDING by BOARD OF REVIEW NO, 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European Theater
of Operations.

2. Accused was tried upon the following charges and specifica-
tions:

CHARGE I: Violation of the 6lst Article of War.
Specification: 1In that First Lieutenant Stewart
L. Heil, Headquarters V Corps being on
duty as a combat liaison officer to the
Second French Armored Division, did, at

Paris, France, on or about 26 August 1944,
deliberately abandon his duties as such
liaison officer while in a combat situation
and absent himself without proper leave from
the service of the United States and did re-
main absent therefrom without proper leave
until he surrendered himself at Rozoy,

.l =
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France, -on or sbout 5 September 1944.

CHARGE II: Violation of the 85th Article of War,

Specification: In that * * %, was, at Peris,
France, on or about 26 August 1944, found
drunk, while on duty as Liaison Officer to
the Second French Armored.Division,

CHARGE III: Violation of the 94th Article of War,

Specification: In that * * %, did, at Paris,
France, on or about 26 August 1944, knowing-
ly and willfully misappropriate and apply to
his own use and benefit a motor vehicle of
the value of over $50,00, property of the
United States furnished and intended for the
military service therecf.

CHARGE IV: Violation of the 95th Article of War,

Specification: In that % * %, being on duty as a
combat liaison officer to the Second French
Armored Division, did at Paris, France, on
or sbout 26 August 1944, deliberately abandon
his duties as such lialson officer while in a
combat situation and absent himself without
proper leave from the service of the United
States and did remain absent therefrom with-
out proper leave until he surrendered him-
gelf at Rozoy, Fraence, on or about 5 Septem-
ber 19440 '

CHARGE Vi Violation of the 64th Article of War.
Specifications In that # % #, being on duty as
a combat llalson officer to the Second French
Armored Division, heving received a lawful
cormend from Captain Roy H, Hamlll, Head~-
quarters V Corps, his superior officer, to
deliver a tactical overley to Headquarters
V Corps at Chilly-Mazarin, France, did at
Paris, France, on or about 26 August 1944,
willfully disobey. the seme,

CHARGE VI: Violation of the 96th Article of War,

Specification: In that * # %, did, at or near
Paris, France, from on or about 26 August
1944 to 5 September 1944, wrongfully and
without authority detain Private Joseph W.
Grieshabsr, Headquarters Company, V Corps,
and require him to est as his driver for
his own peraonal use and benefit,

~
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-He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was teken concurring, was found guilty
of all charges and specifications., No evidence of previous con-
victions was introduced. Two-thirds of the members of the court
present at the time the vote was taken concurring, he was sentenced to
be dismissed the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor, at.such place as the re-
viewing authority may direct, for ten years. The reviewing suthority,
the Commanding General, V Corps, approved the sentence, designated the
Jnited States Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement, withheld the order directing execution of the sentence pur-
guant to Articles of War 48 and 504, and forwarded the record of trial
for further action thereunder, The confirming authority, the Com-~
manding General, European Theater of Operations, confirmed the sentence,
designated the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement, and withheld the
order directing execution of the sentence pursuant to Article of War 503.

3e The prosecution's evidence established the following:

On 26 August 1944 accused was on duty with the Liaison Con-
trol Section, Headquarters, V Corps, situate at Chilly-llazarin, France,
about 15 miles from Paris (R6,8). His specific assignment was as one
of a team of slx liaison officers, under the command of Captain Roy H.
Hamill, Cavalry, detailed to the 2nd French Armored Division, whose
headquarters was located at the Hotel Des Invalides, Paris (R6-8,11).
On or just prior to 26 August accused was instructed by his superior
officer, llajor Edgar A. Wilkerson, Inspector General's Department, Head-
quarters, V Corps, to proceed to the French division headquarters and,
according to an hourly shuttle schedule, return to Headquarters, V Corps,
with information as to the progress of the French division (R8,10).

At about 0900 hours 26 August, pursuant to instructions, accused, a
driver (Private Joseph B. Grieshaber, Headquarters Company, V Corps),
and two French elvilians left the V Corps command post in a United
States Government command reconnaissance car belonging to the 506th
Car Company (R8,19,30). They proceeded to Paris and stopped at the
bar of one of the French passengers, named Charley (R19). At this
place the street was crowded and an WFFIM truck stopped by them and
gave them eight bottles of champagne, two of cognac and about four of
wine, which were placed beside the driver (R23). The party remained
here one~half hour to one hour, during which time accused consumed a
few drinks of Mamber color® liquid, Leaving Charley at his bar, the
other three went on in the car to the bar of the other French civilian
(r20). At this point accused ordered the driver to place the bottles
in the trunk of the vehicle and opened a bottle of cognac, from which
he drank twc inches (R23). They remained at the second place another
half hour, during which time accused consumed a few more drinks of
cognac. ~ Thereupon accused, Grieshaber and a third Frenchman,
Raksanoff, who was to act as guide, started in the car toward the
headquarters of the 2nd French Armored Division and encountered shoot-
ing in the street (R20,24,28). The three dismounted and accused

] 4184
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entered a houss, ascended to the roof and crossed to another build-
irg. Later he requested Grieshaber's "gun", but the latter refus-
ed to relinquish it (R20-21). They then went to the headquarters
of the French division, arriving around 2000 hours (R24).

Vhen accused ascended the stairs in the building, en route
to the French division headquarters,

"he weaved, Iis form of talk was awful
quick, His words fell over each other
* % % very excited" (R33).

‘then they arrived at the headquarters, he

was speaking in a very fast and exeited
manner. His words was jumping over
each other" (R24).

e weaved. He walked like he was not
sure of his footing." '

Grieshaber testified that he would not say accused was

texactly drunk - more or less in a daze
* % * T wouldn't say he was sober % * *
Just half and half. A couple of more
drinks ... * * ¥ Talking like he had
mush in his mouth" (R34-35).

4Lt the French division headquarters, the French guide remain-
ed at the gate (to the parking area) and accused and the driver enter-
ed. iccused entered the bullding (R24). Captain Hamill, who was
to give information to accused for him to take back to V Corps head-
quarters (K1l), appeered at the parking area and at about 2035 hours conversed
with accused (K12,25). Captain Hamill testified that accused's
Wrousers were a little mussed up - a little dirty", accused was lean-
ing on the vehicle and immediately commenced telling him about chas-
ing some snipers in Paris, Ee "seemed rather excited® (R13-14).
Captain iiemill told accused to return to V Corps and give "to them" a
tactical overlay which had been given to accused by the G-3 Section
of the 2nd French irmored Division (R13), - Accused said "All right,®
boarded the vehicle and followed Captain Hamill out the gate at about
2100 hours (R13,25). iccused, the driver and the Frenchman then
proceeded to a bar owned by a man named Robert, where they had supper
and accused drank more cognac, They then went to the home of the
Frenchman, Raksanoff, When they returned to the bar, accused "pass-
ed)out in the car" and the Frenchman carried him into the bar (R25-26,
21).

necused and CGrieshaber passed the night of 26 August at
Faksanoff's home, On the morning of 27 iugust accused and the driv-
er breakfasted there and “went driving around" through Paris zgain
(R23). Therearter, the driver reported every morning at Charley's
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bar"and sonetimes (accused) would ride around in the car for a little
wnile%, At no time during their ten days in Paris did they go to
the headquarters of the 2nd French Armored Division, except for two
occasions when the driver drew gas, or to V Corps headquarters,
Grieshaber one day asked accused "if we shouldn't start back", Lc-
cused sald Grieshaber

"was no one to question him and stated he
"was working on the order of the FBI with
the FFIM '

During pert of 26 August accused wore an "IP" arm band (R28-29). On
the "eleventh or twelfth" day after their arrival in Paris, upon ac-
cused's orders they returned to V Corps. When they stopped en route
for dinner, accused told Grieshaber "he had been AWOL" (R29-30).

4secused reported back to Major WWilkerson at Rozoy, France,
about four p.m., 5 September, between which time and 26 August that
officer had not received any comrmunication of any sort from him,
sajor Wilkerson made efforts to locate accused and reported his ab-
sence to the V Corps Provost Liarshal, the G-1 Section and (later)
the Adjutant General (R9).

Fajor Sol Radam, Infantry, Headquarters, V Corps, Investigat-
ing Officer in the case, warned accused as to his rights, told hinm
that he was there "to help" and that accused should execute a state-
ment "so that anyone reviewing this case could see his side the best®
(R15-18). Over objéction by the defense on the ground that "it
was taken under improper advice to the accused," the sworn statement
of accused, dated 7 September 1944, was admitted in evidence (R18;
Pros.Ex.A). The statement is prefaced, in part, by the following
words:

"I, the undersigned accused, * * * being ad-
vised of my rights not to incriminate myself
and of my right to remain silent; being
aware that any statement I make maybe used
against me in court-martial trail (sic); and
without being persuvaded by promise, reward
or punishment, voluntarily and freely say:"

The statement in general confirmed the prosecution's testimony, except
that accused denied drinking anything of an alcoholic nature at either
of the homes of the French civilians prior to reaching the 2nd French
Armored Division headquarters and elaborated upon his encounter with
two snipers, both of whom he killed en route to that headquarters, He
also elaborated upon immaterial events at the headquarters.

UCaptain Hamill then handed me an overlay and
stated, 'If you will take this back I will
apologize to the French for you.'"

"During all this time things were in a very
hectic state, The excitement of being in 41184
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a liberated city with the people not letting
‘you alone for a minute, and idolizing you, -
made the days pass so quickly that I found
myself being effected and swayed by this un-
usual situation. I did not intend to de-
sert the service of the United States. I
did not intend to remain AWOL from my Job."
(Pros.Ex ).

" 4o At the conclusion of the prosecution's case the defense mov-
od for findings of not guilty as to Charge II and Specification
(drunk on duty) and Charge V and Specification (wilful disobedience
of the order of his superior officer). The court denied the motion
as to each (R36), - ‘ , -

. " (&) For the defense, Lieutenant Colonel (formerly Major) Edgar
Wilkerson testified that prior to 26 August 1944 accused performed his
dutles in a very excellent mammer (R27).

-~ . (b) After h:ls rights were explained to him, accused elected
to testify in his own behalf. He testified as to his prior military
service (see infra, par.8) (R37) and stated he was assigned to V Corps
two months prior to the trial, During his period of service, approxi-
. mately 80 per cent of the ratings given him by his superior officers
on his Form 66-1 were "superior®. The remainder of his testimony
roughly paralleled his sworn statement (Pros.Ex.A) with the following
exceptions: He testified that when he was directed to report to the .
2nd French Armored Division he was not given any definite instructions
as to when to return "as long as one returned with the information
available,” Referring to the arrival in Paris, he testiﬁad

LI
“I was offered drinks at various times, but
I refused. I was still on duty". (R38).

After shooting a sniper he wes highly nervous.

"I was shaky because of the fact I had kill-
“ed him, % % % I was excited, talking loudly
and with my disheveled appearance and did

- not make a good appearance as an officer®.

(R39).

He denied that Captain Hamill told him to deliver the overlay, but ad-
mitted that the Capta.in said

NIf you will take the overlay back; I will
apologize to the French for you, so there
. won't be any kick back.®’
Accused, further testifieds

"The second day that I discovered I still
hed the overlay with me, in order not to
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let it fall into unauthorized hands, I de-
stroyed it_due to its military nature.
% ¥ K F * :
On the night of the 4th of September, I
instructed the driver I had come to my
senses and realized what was happening, I
instructed my driver we would go back to
V Corps" (RAO)

He denied having told the driver he was working on an order from the
FBI with the FFI (R41). ~

Upon cross-examination, he testifled that when he left
Captain Hamill his understanding was that he was to return the over-
lay to "Headquarters, Victor forward."  He admitted that a liaison
officer's prime duty was to see reports go quickly from one head-
quarters to another (R42).

"I never changed my intention of going
back, Merely in my excited condition
I was an easy victim % # ¥ of having a
drink and settling down."

His condition, "pretty well under the weather," did not warrant his
delivering the overlay (R44). The reason he did not return it
was that "It was too late to get it there,"™ he was not capable of
holding it and he "was not in a very respectable condition" (R47).
He believed he knew what he was saying and doing at all times while
in Paris (R45)

6. (&) Following accused's pléas-the defense moved

that the prosecution be required to state
the time on 26 August 1944 at which accus-

. ed was alleged to be drunk as charged
under Charge II, Charge I alleges that
accused absented himself without leave
from his duty on 26 August 1944, so the
hour of the glleged drunkenness is material
as bearing on his duty status at that time"
(R5a). A

This motion in effect attacked the Specification of Charge II as in-
~definite and uncertain in that it contained an insufficilent allega-
tion of time. It raised matter properly determinable upon a

motion to quash (Winthrop's Military Law & Precedents, Reprint, p.250),
and its determination rested within the judicial discretion of the
court (Ibid; Cf: Clf ETO 895, Davis et al, p.24). The defense could
reasonably be expected to assume, as conceded by the prosecution (R5a),
that to sustain Charge II and its Specification the prosecution must
prove that accused was drunk at some time on 26 August 1944 before the
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time on that date when he abandoned his duties and went absent with-
out leave as alleged in the Specification of Charge I (IClM, 1928,
par.145, p.160). It is not apparent why the defense needed to be
'notified, when it made the motlon, of the precise time of the drunk-
enness in order to protect any substantial rights of accused. In
the opinion of the Board of Review, there was no abuse of discretion
~ in the court's denial of the motion and ‘the same was free from error,

(b) The question whether accused's statement (Pros.Ex.A)
was voluntarily made was one of fact for the court, which it deter-
mined in the affirmative, as indicated in its findings of gullty.
Such determination is supported by competent substantial evidence of
the voluntary nature of said statement, and will therefore not be
disturbed upon appellate review by the Board of Review (CM ETO 2007,
Harris, Jr., p.10, and authorities there cited).

: 7. (&) The record contains clear evidence that accused absent-
ed himself without leave for the period and under the aggravated cir-
cumstances alleged in the Specification of Charge I, in violation of
Article of War 61, The Board of Review is of the opinion that the
identical Specification under Charge IV doee not allege a vioclation
. of Article of War 95.

"the conduct hed in view by the article may

not consist in conduct unbecoming an officer

only, or in conduct unbecoming a gentleman

only, but must in every case be unbecoming

the accused in both these characters at once,

% % % the ect which forms the basls of the

charge must have a double significance and

effect, Though it need not amount to a

crime, it must offend so seriously against

law, justice, morality or decorum as to ex-

pose to disgrace, socially or as a man, the !
offender, and at the seame time must be of

such a nature or committed under such cir-
. cumstsnces as to bring dishonor or disre-

pute upon the military profession which he

represents, .
K R TR 2

Conduct unbecoming an officer and a gentle-
man may thus be defined to beiwAction or
behaviour in an official cepacity, which,
in dishonoring or otherwise disgracing the
individual as an officer, seriously compro-
mises his character and standing as a
gentleman; Or action or behaviour in an
unofficial or private capacity, which, in
dishonoring or disgracing the individual
personally as a gentleman, seriocusly com-
promises his positlion as an officer and
exhibits him as morally unworthy to remain
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a member of the honorable profession of
arms." (Winthrop's Military Law and
Precedents, pp.711-712,713), *

Although the facts regarding accused's conduct, as developed by the
evidence, particularly his excessive drunkenness and association

with French bar keepers, might have constituted a viclation of Article
of War 95, the Board of Review is not here called upon to decide this
question, The only question for determination is whether the
Specification of Charge IV alleges a violation of such article. The
allegation is of absence without leave for ten days from duties as a
combat liaison officer with a division of the French Army, in a com-

bat situation. There is nothing in the allegation indicating con-
duct unbecoming accused in a capacity other than as _an officer. Ko.
conduct unbecoming him in his capacity as a gentleman is alleged. The
Board of Review is therefore of the opinion that the record is legally
insufficient to support the findings of guilty of Charge IV and its
Specification (Dig.Ops.JAG, sec.453, pp.34l, et seq). The appropriate-
ness of the sentence, however, i1s not affected as he was properly found
gullty of the identieal specification under Charge I.

. (b) The question whether accused's drunkenness on 26 August
1944, prior to the time of his abandonment of his duties on that date,
was’
tgufficient sensibly to impair the rational
and full exercise of the mental and physical
faculties" (MCM, 1928, par.145, p,160)
(Charge II and Speciflcation),

and yet was consistent with his wilfulness.in disobeying the order of
his superior officer to deliver the tactical overlay (Charge V and
Specification) was purely one of fact for the court (CM ETO 3937,
Bigrow, and authorities therein cited). In view of the substential
affirmative evidence (including accused's own sworn testimony that he
deliberately destroyed the overlay and knew what he was doing at all
times) upon this questioh and upon all other elements of the offenses
alleged in Charges II and V and their specifications, the finding of
guilty will not be disturbed by the Board of Review upon appellate
review, (Drunk on duty: CM ETO 3577, Teufel, and authorities there
cited; wilful disobedience:s Clf ETO 2469, Ti Tibi CM ETO 3080, Hollidey).
The denial of the defense motion for findings of not guilty as to
these charges and sPecifications was proper (ICM, 1928, par.71d, p.56).

(e) A1l the elements of the offense alleged In the Specifi-
cation of Charge III (misappropristion and misapplication of govern=-
ment vehicle, in violation of AW 94) were established by the evidence

(cu ETO 996, Burkhart; CM ETO 3153, Van Breemen).  The court was
justified in inferring that the market value of the government commend
reconnaissance car was over $50,00 (CM 228274, Small).

(d) Likewise, accused's guilt of the Specification of Charge
VI (wrongful detention of soldier as driver for personal use, in viola-
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tion of AW 96) was clearly established. -

8., The charge sheet shows that accused is 34 years seven months
of age and had the following service: "Attended TIS as officer candi-
date 6 Aug 1942, aptd 24 Lt, Inf. AUS 2 Nov. 1942, assigned to TIS 11
Nov 1942, trfd to Hq Co, 106th Inf Div 22 Feb 1943, trfd to Hq Co XII
Corps 16 Wov 1943, trfd to Hq Co 271st Inf 18 llar 1944, trfd to 4lst
Repl Bn 18 July 1944, trfd to Hq V Corps 25 Aug 1944." According
to his testimony (R37), his prior service consisted of six years three
months continuous enlisted service from 1928 to 1934 in the regular
army. He was “inducted voluntarily" 4 llay 1942 and served as an
enlisted man until about 5 August.

9. The court was legally constituted and had jurisdiction of

the person and offenses. Except as herein indicated, no errors in-
juriously affecting the substantial rights of accused were committed
during the trial, For the reasons above stated, the Board of Review
is of the opinion that the record of trial is legally insufficient to -
support the findings of guilty of Charge IV and its Specification and
legally sufficient to support the findings of guilty of Charges I, I1I,
III, V, VI and their specifications and the sentence.

10. A sentence of dismissal from the service is mandatory under
Article of Var 85 upon conviction of an officer of the offense of be-
ing found drunk on duty in time of war, and is authorized upon convice-
tion of a violation of Articles of War 61, 64, 94 or 96. A sentence
of total forfeitures and confinement at hard labor is authorized upon
conviction of a violation of any of said Articles of War,

11, The designation by the confirming authority of the Fastern
Branch, United States Disciplinary Barracks, Greenhaven, lew York, as
the place of confinement is authorized (AW 42; Cir.210, WD, 14 Sep

1943, sec.,VI, as amended). ‘
. ) r
/? oy
’7““¢¢2~ Judge Advocate
Y

42:: Judge Advocate

M'C» Q Judge Advocate
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- Jlar Department, Branch Office of The Judge Advocete General with the
European Theater of Operations, !? NQV1gé4 T0: Commanding
General, European Theater of Operatiors, APO 887, U, S. Army,

1. In the case of First Lieutenant STEWART L. HEIL (0-1298393),
Infantry, Headquarters, V Corps, attention is invited to the forego-
ing holding by the Board of Review that the record of trial is legal-~
1y insufficient to support the findings of guilty of Charge IV and
its Specification, and legally sufficlent to support the findings of
guilty of Charges I, II, III, V, VI and their specifications and the
sentence, which holding is hereby approved. Under the provisions
of article of War 50%, you now have authority to order execution of
the sentence,

2. TVhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsenent. The file number of the record in this office is
Cii ETO 4184. For convenience of reference, please place that num-
ber in brackets at ihe end of the order: (CiL BTO 4184).

/// //5/ 7
" 2.6, LIELL, |

Brigadier General, United States Army,
Assistant Judge Advocate Genersl.

(Findings of guilty of Charge IV and Specification thereunder
vacated. Sentence ordered executed. GCMO 110, ETO, 20 Nov 1944)
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Branch office of The Judgze Advocate General (89)
with the
European Theater of QOperations
Ap0o 887

BOARD OF REVIEW NO. 2

7 NOV 1944
CM ETO 4193

UNITED STATES VIIT CORPS

Ve Trial by GCM, convened at }Morlaix,
Finistere, France, 10 September

Second Lieutenant ROBERT C. 194, Sentences Dismissal,
GREEN (0-530347), Infantry,
320th Replacement Corpany,

48th Replacement Battalion.

Ml N NN NSNS NSNS

HOLDING by BOARD OF REVIEW No. 2
VAN BENSCHOTEN, HILL and SIFEPFR, Judge Advocates

le The record of trial in the case of the officer named above
has been exanined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch 0ffice of The Judge Advocate General with the European Theater
of Qperations. ’

2¢ Accused was tried upon the following Charge and Specifica-
tions

CHARGE: Violation of the 64th Article of War.

Specification: In that 2nd Lt Robert C. Green 320th

Replacement Company, 48th Replacement Battalion

APO 350 U.Se Army, having received a lewful com-
mand fram Captain Clifford F. Soukup, his super-
ior officer, to surrender possession of a German
nmotorcycle, did in the vicinity of Grid Coordin-
ate T213440 Lambert Zone 1, France, on or ebout

12 August 1944, willfully disobey the same,

He pleaded not guilty to and was found guilty of the Charge and Specif-

ication. INNo evidence of previous convictions was introduced. He was
sentenced to be dismissed the service., The reviewing authority, the
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Commanding General, VIII Corps, approved the sentence and forwarded the
record of trial for action pursuant to Article of War [8. The confirm-
ing authority, the Commanding General, European Theater of Operations,

although finding it grossly inadeguate puunishment for the grave offense
of which accused was found guilty, confirmed the sentence and withheld

the order directing the execution therecf pursuant to the provisions of
Article of War 50%. .

3+ The evidence for the prosecution, in substance, is as follows:
At aebout ten o'clock in the morning (R9) of 12 August 1944, Second Lieu-
tenant Normsn Re Haertig, supply officer (R7) of 220th Replacement Com-
pany, 48th Replacement Battalion, was sent by the commandirg officer of
his campany, Captain Soukup, to pick up a motor bike in one of the fields
(R6). He informed accused who was in possession of it that Captain Soukup
wanted the motor bike (R8) and was told by accused that the motor bike
was not running, that the gears were locked and he wanted to repair it
before turning it over (R6,8). Accused had previously talked to Haertig
about this motoreycle and stated he was going to give it to the comp any
before he left, Haertig reported to Soukup what accused had said (R6)
and that accused had stated that if he (Soukup) wanted the "bike" he
would have to come and get it (R7). At about 12:30 p.m., the same day,
after receiving Haertig's report, Soukup directed a sergeant of his unit
to secure the motor bike and return it to the supply room where it could
be picked up (R15). The sergeant conveyed the message to accused who
"more or less in a jovial way ®» * * stated that the Ceptain would have
to take it over his dead body" (R10) and that *if the Captain wanted the
motorcycle he would have to come down and get it himself® (R1l). He did
not turn the motor bike over to the sergeant (R13). The sergeant then
reported to the Captain (R1l). At approximately 12330 on the afternoon
of 12 Agust, Captain Clifford F. Soukup, commanding officer of accused's
unit, went to the field where accused was (R1lL). He asked accused why he
had not sent the vehicle as directed through the Lieutenant and sergeant
and was informed by eccused that it was his (accused's) property. Soukup
testified that he then informed accused that he was still accused's com-
manding officer, and to remove the vehicle personally, and he refused,
He then informed accused "this is a direct order and you will comply with
it immediately", and he (accused) again refused. Soukup then told three
or four enlisted men to pick it up and take it to the supply tent at
which accused arose, "stepped backward one or two steps and placed his
hand on the holster of his pistol and said 'if you move it, you will move
it over my dead body'*. He did not attempt to draw the weapon. Soukup
then placed him under arrest and notified the Provost Marshal who took
accused into custodye. Accused's attitude was insubordinate and he tried
to argue (R15). Accused when approached, was working on the motorcycle
and there were some parts on the ground (R16). He had a pistol belt and
holster but Soukup did not know whether there was a pistol in the holster

-2 - ) o 419‘0
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(R17)e (The court took judicial notice of Article of War 80 direct-
ing the disposal of captured enemy property.)

Second Lieutenant George Clifford Anderson, also of accused's
unit (R20) was present when the sergeant asked accused for the motor-
cycle, as well as when Captain Soukup later came for ite Anderson tes-
tified that Soukup told accused “"to take it to the orderly room if he
had to carry it on his back", There had been some previous talk be-
tween the two. Accused "asked the Captain if you want my wife you can
get her too or words to that effect®. The Captain then said "I am giv-
ing you a direct order to take this motorcycle up to the Orderly Room",
end there was quite an argument. Accused refused to give up the motor-
cycle on the ground that it was his (R21) and he was serious. Captain
Soukup then placed accused under arrest and left (R22).

4. Private First Cless Wilbert D. Bowling of accused's unit, as
a witness for the defense, testified that he was within six feet of
the parties during the conversation on 12 Angust between accused and
Captain Soukup over a German motorcycle, which accused had and vhich
Soukup came to see about. He did not hear Soukup at any time give
accused a direct order to turn the motorcycle over to him and, over
objections, he was allowed to testify that it appeared to him that
the conversation was in the nature of a personal argument (R24)s He
testified also that accused was not armed., He admitted, however, he
heard only parts of the conversation (R25).

Private Pirst Class Harold C. Frank of the seame unit also
heard part of the conversation but was sure of nothing except that he
did not hear Soukup give accused a direct order to turn over the
motorcycle to him (R26).

After being advised by the court of his rights as a witness
(R28) accused tegstified, in substance, that he found a German motor-
cycle which had been painted and marked by the 4th Armored Division.
Its brakes were gone and some of its gears dismantled. He and an
enlisted man brought it up to the area and got it so it would run.
He told Lieutenant Haertig he wanted him to have the motorcycle, and
had pramised it %o Haertig. He had done a lct of work on it so, when
the sergeant came and said the Captain told him to pick it up, "I told
him no, since I figured he could be horsing or kidding me is why I re-
fused®, the sergeant. Just before that lLieutenant Haertig had come
down and said *that he wanted to pick it up for the Captain". Accused
told him "when I repaired it I was going to turn it over to him when
I left®, While he was working on it after the sergeant left, the
Captain came and it *seems like he was mad", He wanted to know why
the motorcycle was not given to the sergeant and accused stated he
wasn't letting everybody have it; that Lieutenant Haertig was to
have it when accused had it finished.
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*I said, 'there are boys around here got paratroop
‘boots, P.38's, and I as a 2nd. Lieutenant would
have authority to take that atuff away from those
boys?' He said tyou certainly do.,' I don't knmow
vhat I said then I forgot. Then, 'if I had my wife
there in my tent you as a superior. officer would
have a right to send a sergeant down to pick her up
would you not?* Just before he answered I began to
get a little bit mad. I said, 'if you move.that you

will over my dead body.' At that time he put me un-
der arrest® (R30).

He further testified that he did not hear any direet order given him
by Captain Soukup to turn the bike over to him (R30-31). He also ad-
mitted thet he had nothing to show he was entitled to poasession of
this vehicle, except that he had found it. Accused's feelings were
*sort of personal® though he did "not exactly* get angry (R30-31).
Accused was handed a paper marked Prosecution's Exhibit A and asked
if it was in his handwriting. He answered, "I couldn't swear to it,
no, sir* (R31). He was then asked if his signature eppeared on the
paper, and he answered, "No, just Green'. He was esked if he re-
membered ever writing it and answered, "I could have but not swear-
ing to it*. A member of the court then asked, "Did you or did you
not write the note?* and accused answered, "Yes, sir*, The note was
then admitted in evidence as Prosecution's Exhibit l. It reeds as
follows; .

"Tos Capte Soukup.

My apologies for my insubordinate and disobedient
actions, yesterday. At first I thought I was right,
but after thinking and researching, I am offering my
apology, and hope you have no ill feelings toward me,
as I know you were right, and I would have done the
same had I been in your places I respect your
position.

Green" (R32.)

In his o¢pinion the motorcycle belonged to.the United States Govern-
ment and he knew Captain Soukup was his commanding officer (R33). Ac-
cused testified he had been in the army approximately 15 months, a
commissioned officer ten months, and had attended the Military Academy
at Bryan, Texas, prior to entering the army (R32).

5e The discbedience contemplated by Article of War 6l is a dis-

obedience of a wilfull and deliberate character (Winthrop's Military
law and Precedents, 1920 Reprint, pe573% .The form of the order is

i 4193
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immaterial provided it amounts to a positive mandate (Winthrop, Ibid.,
"Pe574)e Captain Soukup, compeny commander and accused's superior of-
ficer, gave a direct order to accused which he refused.to obeys The
captaints testimony to this effect is corroborated by the testimony of
accused, That such refusal was wilful appears from accused's actions
and his testimony in court. His note of apology shows it. The right
and duty of Captain Soukup as an officer to take possession of captured
enemy property in the hands of his subordingtes far the benefit of the
military service is unquestionéd (AW 80), and that his orders or attitude
mey have appeared arbitrary or unressonsble is no defense (BULL. JAG, Oct
1942, ppe273-274; Winthrop, Ibide, Ppe576=577)s

6e The charge sheet shows accused to be 22 years of age. He wag
cammissioned a Second Lieutenant at Fort Benning, Georgia, 16 November
1943, with about five months prior enlisted servige,

7+ The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial
rights of accused were committed during the triale The Board of Re-
view i3 of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence,s Dismissal is author-
ized under Article of War 64.
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War Department, Branch Office of The Judge Advocate General with the
Buropean. Theater of Operations. 7 NOV 1944 T0; Command-
ing General Burcpean Theater of Operations, AP0 887, U. S. Army.

1. In the case of Second Lieutenant ROBERT C. GREEN_QO-53Q347),
Infantry, 320th Replacement Company, 48th Replacement Battalion, at-
tention is invited to the foregoing holding of the Board of Review.
that the record of trial is legally sufficient to support the find-
ings of guilty and the sentence, which holding is hereby approved.

pnder the provisions of Article of War 503, you now have authority to
order execution of the sentence,

2. when copies of the published order are forwarded to this of-
fice, they should be accampanied by the foregoing holding and this in-
dorsement, The file number of the record in this office is CM ETO 4193.
For convenience of reference, please place that number in brackets at the
end of the order: (CM ETO 4193).

7, '
-/ :
g éi4£f"Ck_ -
/) b & e

/" E. Cu McNEIL. /
Brigadier General, United States Amy,
Assistant Judge Advocate General.

(Sentence ordered executed. GCMO 133, ETO, 13 Dec 1944)
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European Theater of Operations

AP0 887

BOARD OF REVIEW NO. 1
Ci. ETO 4194 .
UNITED STATES

Ve
Techniciun Fifth Grade RICHARD
B. SCOTT (38040012), 229th

Quartermaster Salvage Collect-
ing Company.

4 NOV 1944

i

NORMANDY BASE SECTION, COMMUNI-
CATIONS ZONE, EUROPEAN THEATER
OF OPERATIONS.

Trial by GCM, convened at
Cherbourg; Department of Manche,
France, 7 September 1044,
Sentence: To be hanged by the
neck until deead.

HOLDING by BOARD OF REVIEW NOi 1
RITER, SARGENT and STEVENS, Judge idvocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review and the Board
submits this, its holding, to the Assistent Judge Advocate
General in charge of the Branch Office of The Judge Advocate

Genersl with the European Theater of

Cperations.

2. Accused was tried upon the following charges and speci-

fications:
CHERGE I: Violation of the

92nd Article of War.

upecifichtion. In that Technician 5th Grade
Richard B. Scott, 229th Quartermaster
Salvage Collectinv Company, did et
Octeville, near Cherbourg, France,
on or about £0 July 1944 forcibly and
feloniously, egainst her will, have
carnal knowledge of fadame liurl Dupont.

-1~
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CHARGE IT: Violatlon of the 9Z2rd Article of ‘lar.
Specificction 1l: In that * * * aig, at
Octeville, near Crerbourg, Frarce on
or about 20 July 1944, with intent to do
hinbodlly herm, commit &nr assault upon
Lre Jogeph Chatel by cutting him on
the left side of his body just cbove
the belt line with a dangerous weapon
to wit, & buyonet.

Specification 2: In that * * * 4ig, at
Octeville, neer Cherbourg, France on
or about 20 July 1944 with intent to
do him bodily herm, comult an assault
on kr. liarcel Dupont, by willfully ;
end feloniously threatening him with i
a dangerous weapon to wit, a bayonet.

He pleaded not guilty, and, all rembers of the court present ct
the time the vote was taken concurring, was found guilty of
Charge I wnd its Svecification, gullty of Specification 1, Charge
II except the word "cutting", substituting therefor the word
"jabbing”, of the excented word not rsuilty, of the substituted
word guilty, guilty of Specification 2, Charge II cnd of Charge
II. No evidence of previous eonvictions was introduced. 4All°
members of the court present =t the time the vote was taken con-
curring, he was sentenced to be hanged by the neck until dezd.

The reviewing authority, the Commanding Cfficer, Nor-
mandy Basce Sectlion, Cormunications Zone, Suropean Theater of
Operations, aspproved the findings and sentence end forwarcded
the record of trial for action under article of ler 48. The
confirming zuthority, the Commanding Gererzl, European Theater:
of Operations, confirmed the sentence and withheld the order |,
directing exscution thereof pursusnt to iArticle of Var 50L.

2. The evidence for the prosecution skhows that on 20 July
1944 Liercel Dupont, a house painter, lived on the ground floor
at 78 Iue Sadl-Carnot, Octeville, Fronce, with his wife Lirie,
and three children. liarie was pregnent. The eapartment con-
sisted of a hsallwsy, kitchen, z2nd & bedroom entered from the
kitcher (R7-8,15). Josenh Chztel lived above the Duponts on
the second floor of the buildinz (Rl4). 4bout 10:30 p.m. that
evening, someone knocked on the docr of the house and called ',
¥police'™. “When Dupont opened the door eccused, a colored soldier,
entered the house uninvited, went into the bedroom, and by
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.making signs showed Dupont a hole in the window shutter
through which the light was shining. After Dupont stuffed

& paper "in the hole", accused entered the kitchen without
invitation, sat down at the table, pointed to some cider
thereon and signified that he wanted a drink. After he was
given a glass of the beverage by Dupont, accused took out a
small blue dictionary end also some photographs which he
showed to Mrs. Dupont (R7-9,16-18). He then put hls head on
the table, and slept for a few minutes. When awakened by
Dupont he stood up and then lay down on the floor. MNMrs.
Dupont went to summon Chatel who came downstairs. When Chatel
reached the bottom stair accused suddenly arose, took out his
bayonet and went into the hallway saying "Bochel! Bochel® He
appeared angry and "unnerved", and "pricked" Chatel on the left
side of the waist, piercing the latter's shirt and causing =
"small red spot" on his skin. He pointed the bayonet at
Chatel severzl times eand indicated that the latter was to re-
turn upsteirs. Chatel did so immediately (R9-10,12-16,18-19).
Accused became "furious" and still holding his bayonet, sig-
nified that the Duponts were to return to the kitchen and
pushed them "brutzally" into the room with his right hzand.
There, he twice turned out the light but Dupont turned it on
again. Accused, by the use of signs, then indicated that the
Duponts were to enter the bedroom where the children were
sleeping. After the three entered the room accused pointed
the beyonet at the husband by thrusting it upwards with en
underhand motion, forced him into a corner of the room and
took hold of his arms "hard". He then seized Mrs. Dupont by
the waist in order to make her lie down on the floor, but she
resisted. Placing his bayonet across her throat he made her
lie down "by force'™ near her husband. Whenever Dupont tried
to move, accused seized his bayonet and pointed it at him
(R10-11,13,16,19-21). He then pushed up the woman's clothes,
unbuttoned his trousers and had sexual intercourse with her
on the floor. During the act Dupont was crouched in & corner
about 40 centimeters away. Accused kept his eyes on him and
whenever Dupont moved, seized his bayonet. When he finished,
accused suddenly erose and ran out of the house like a wild
man (R10-13,20-21). Dupont testified thet his wife was trying
to push accused away but thot she did not shout (R13). The -
following gquestions and answers occurred upon cross examina-
tion of Mrs. Dupont:

"Q. And isn't it true that you sub-
mitted to the act of intercourse
without putting up any resistance?

A+ This is an impossible thing. :

_5- | 4184
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Q. Did you make any outery?
A. No. I did not scream for fear of
awakening my children.

Qs So rather than awakening your
chlldren, you submltted to this
rape. Is that rinht? To this

. intercourse.
' A. I did not submit myself to this
' . - Intercourse. I resisted as much
as I could.

Qe Tell the court what you did to-
ward resisting. -
A I struggled, but he was stronger
than I. I was terrorized by
fright. -

Qe And at the time that this was
golng on, 4id accused appear
like a wild man, or to be out
of his mind¥

A. He was very unnerved. He was
shaking like this.

(Indicating hands trembling).

Qs Now, Jjust when did this condi-
tion start?

A, Only & few minutes, psrhaps two
or three minutes &t the utmost
while we were struggling” (R21).

She denied that she put her arms around.accused when he be-
came sleepy in the kitchen (R20). '

- Both Duponts identified accused es the soldier in-
volved (R7,21). The dictionary which accused.left behind
when he ran from the house was delivered to the "Civil
Affairs™ at Octeville by Madame Dupont (R21). Both Duponts
and Chatel testified that accused did not appear to be drunk
(R12,15,20).

About 2:00 a.m. 22 July, Lgent Jack Goldsmith, Crim-
inal Investigation Division, United States Army, interviewed
accused and obtained = ‘statement from him after he edvised
him of his rights. The statement was reduced to writing by
Goldsmith and signed by accused. &bout 6:00 pem. 22 July,
after again being warned of his rights, accused executed a
second statement. DBoth statements were identified by Goldsmith

| 4184
=4= CONFIDENTIAL



and admitted in evidence without objection by the defense

(R22-24; Pros.Exs.l,2). Goldsmith obtained a blue French

CONFIDENTIAL

dictionary from "the Civil Affeirs people at Octeville"

:end showed it to accused who admitted that it belon

him (R23).

follows:

ged to

~hccused's first statement (Pros.Ex.l), was as

n

L

My full name is Richard Bunney .-

-Scott. I was Inducted into the
army of the United States on March

7, 1941, at Dallas, Texas. Ny rank

is Technician 5 Grade. I have been
attached to the 229 Salvage Collect-
ing Co. since 1941.

On Thursday, July 20, 1944, I
arose at 12 noon and washed my face
and had lunch. I then went back to
my tent and ley down. I got up and
left ¢amp et 1 PM although I didn't
have a pass. I to0ld my friend Navy
that I was going out for e walk. I
didn't have a pass because I worked
the day before. I walked up the
street to the main highway which

\

runs to Cherbourg. As I was walking -

along I gave two children some choco-

late candy which I had from our
rations., Their parents were stand-
ing in the doorway and invited me
inside. I went and sat down at a
table and had some cider. I tried
talking with them but  could not
understand them. I took out my
little blue French book and tried
to make conversation with them. I
left around four oclock. I was
wearing my fatigues, field jacket
and leggings and helmet. I wasn't
carrying my bayonet. I have just
been'shown a blue French book with
my name in it and it is mine. I
forgot it at these peoples house.:
I heve just been shown three French
civilians. I know two of them,
They are ur. & Irs. Dupont, and
are the people who entertained me
thursday afternoon et thelr houss.
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After' I left Mr. & birs. Dupont's
house I walked along the street to
a Pub, located near the harbor and
had a cognac &nd some cider. I
bought a bottle of cider to carry
with me but did not have enough
money to pay for it. I had fifteen
francs and it cost twenty, but the
lady of the pub trusted me for the
five franes. I was in the pud from
five oclock to 10 P.k. and went back
to camp from the pub. I didn't stop
anywhere on the way home to camp and
arrived there at 10:30 P.M. I szid
'Hello I am entering' to the guard
at the entrance, and he said, 'Hello!
to me. I walked to my tent. It was
about 10:34 when I got to my tent and
I talked to Williard Navy end Pvt. J.
B. Bly, who sleep in my tent. I
talked with.them for about twenty
minutes and went to sleep about 12
ocloeck. I did not rape the woman
that I was shown here tonight".

As accused‘s second statement (Pros.Ex.2) substan-
tially conformed with his testimony at the trial, such state-
is not set forth herein.

" For the defense, accused testified that about 5:00

p.m. 20 July, he left camp without a pass and went to a "pub™
in Cherbourg where he bought a glass of cognac, some clder
and also a bottle of cider to take with him. On the way back
to camp he knocked at the door of a building he believed to
be a pub. Dupont opened the door, shook hands with him and
invited him in to the kitchen where he gave him some wine and
cider. Accused "was feeling good * * > end I knew exactly what
I was doing". He laid his head on the teble, felt his chair
sliding out.beneath him and fell against the ‘well. “hen Nrs.
Dupont caught him by the hand he arose, sat at a chair by the
table and she drew up a chair beside him. The light in the

kitchen was out and he "missed" Dupont. Accused arose, and
because Dupont was coming toward him, became frightened, shoved
Dupont back and switched on the light. Accused left the room
and entered the hallwey where he found Mrs. Dupont and Chatel.
He did not see Mrs. Dupont go upstairs for Chatel (R26-28,33).
Chatel was holding a bottle and invited accused to have a drink
but the latter refused. Dupont said something to Chatel who

. ran up the stairs (R28 53) Accused returned to the kitchen

[

&

- ~BEONFIDENTIAL : 4484



CONFIDENTIAL

(101)

and again laid his head on the table. Dupont entered and
motioned that accused was to go to the bedroom. He did so
and found Mrs. Dupont. Dupont pulled his wife and accused
together and she lay down on the floor and raised her dress.
Dupont indicated theat accused was also *9 get down on the
floor. He did so, indulged in intercourse with the woman

but did not know whether he had an emission. (R28,30). He
then zrose and offered to pay them 100 francs but the woman
would not accept the money. as he left the house Dupont
threw his arm around him and kissed him on the jaw (R28). ..
Accused left in the house his blue French dictionary which
contained his name (R30,34). he denied that he called out
"Police!" before entering the house, that he checked the
bleckout in the dwelling and that he said anything about
"Boche” (R31l). At no time did he use force on lirs. Dupont
nor did he threzten her or Chatel with & bayonet. She lay
down on the floor willingly and he would never have "bothered"”
her if her husband had not "motioned to me and pointed to me"
(R28,32-33). hecused testified that he had ho knife or weapon
with him that evening and that he left his bayonet at camp
(R29,33).

He testified that the statement admitted in evidence
as Pros.Ex.l was felse and the second statement admitted as
Pros.Ex.2 (which substanticlly conformed with his testimony)

- was true. hccused explained the variance between the two

statements by testifying that he 4id not know why his inter-
rogator (Goldsmith) wanted him, and that he was frightened
when he made the first statement (R25-26,29-30).

Accused further testified thzat in 1939 an automobile
ran over him in Dallas, Texas. Ac a.result he wes uncon-
sclous for one week and remained in & hospital for eight
months. His head, arm and leg were scarred and his leg had
not healed properly since the time of the injury. 4s a fur-
ther result of the accident he suffered from restlesness,
worry, lapses of memory and his hecd "bothered" him. He was
positive, however, that he fully remembered the events of the
evening in question. He "would love to" have the court re-
commend that he be examined by a medical board (R29,34).

It was stipulated by the prosecution and defense that
if accused's company commender, Captain Joseph Emery Jr.,
Quartermester Corps, were present he would testify that accused's
service was satisfactory (R35).

5. The findings of guilty of the assesults upon Dupont and

Chatel with intent to do bodily harm with a dangerous weapon
(Charge II and its specifications) were fully supported by the
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evidence (CM ETO 764, Copeland and Ruggles; CM ETO 3255,
Dove; CM ETO 2707, Womack; Cii T0 2414, liason).

6. With reference to the offense of rape (Charge I
and Specification), the pertinent principles of law in-
volved 1n the case under cqnsideration are as follows:

"Rape is the unlawful carnal know-
ledge of a woman by force and with-
out her consent. Any penetration,
however slight, of a woman's geni-
tals 1s sufficient carnal knowledge,
whether emission occurs or not.

XK Xk ok x Kk k ok Xk
Force and want of consent are indis-
pensable in rape; but the force in-
volved in the act of penetration is
alone sufficient where there is in
fact no consent.

* ok ok k k K K K
Proff.-~ (a) That the accused had
carnal knowledge of a certain female
as alleged, and (b) that the act
was done by force and without her
consent". (MCM, 1928, par. 148b,
p-l65)o

"Where the act of intercourse is
accomplished after the female
yields through fear caused by
threats of great bodily injury,
there 1is constructive force, and
,the act 1s rape, actual physical
force or actual physical resistance
not being required in such czses,
even where the female is capable:
of consenting" (52 C.J.,sec.32,
p.1024).

"Carnal knowlsdgze of the female
with her consent is not rape, pro-
vided she is.above the age of
consent, or l1s cepable in the eyes
of the law of giving consent, or
her consent is not extorted by
threats and fear of immediate
bodily harm. * * * There is a
difference between consent and
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submission; every consent involves
submission, but it Dy no means follows -
that a mere submission involves con-
sent ¥ (52 G.J.,56C.26,pp-1016,1017)
{Underscoring supplied).

"The female need not resist so long
as either strength endures or con-
sciousness: continues. Rather the re-
sictance must be proportioned to the
outrage; and the amount of resistance
required necesgarily depends on the
circumstances, such as the relatlve
‘strength of the parties, the age and-
condition of the female, the useless-
ness of resistance, and the degree

of force manifested. * * * Stated in
another way, the resistance of the
female to support a charge of rape
need only be such as to make non-
consent and actual resistance reason-
ably manifest" (52 C.J.,sec.59,pp.
1019,1020). . '

"The force. The force implied in
the term 'rape' may be of any sort,
if sufficient to overcome resistance.
.4t 1s not essential that the
force employed consist In physical
violence; 1t may be exerted 1in part
or entirely by means of other forms
of duress, or by threats of killing
or of grilevous bodily harm or other

Non-consent. Absence of free will,
or non-consent, on the part of the
female, may consist and appear *
in her yielding through reasonable
Tear of death or extreme lnjury im=
pending or threatened; ¥ - 4 In the
fact that her will has been constreain-
" ed, Oor her gassive acquiescence ob-
tained, by ¥ * ¥ other controlling
means or influence®™ (Winthrop's
Military Law and Precedents - Re-
print, pp.677-678) (Underscoring
suppliedj. :

"Acquiescence through fear not con-
" sent. Consent, however, reluctant,
negatives rape; but when the woman 4134
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is insensible through fright or
where she ceases resistance under
fear of death or other great herm
(such fear being gaged by her own
capacity), the consummated act is
rape" (1 Wharton's Criminal Law,
12th Ed., sec.70l,p.942) (Under-
scoring supplied).

"in actual force used by the accused
sufficlent to create an apprehension
of death in the mind of the victim
need not be proved. If a less de=-
gree of force 1s used, but coupled
with threats to kill or to inflict
bodily herm, in fear of which she
involuntarily submits, the intimida-
tion practiced will be regarded as
constructive foarce™ (Underhill's
Criminal Zvidence, 4th Ed.,sec.675,
pp.1272-1273).

The undisputed evidence showed that at the time and
place allegod accused had sexual intercourse with Liadame
Dupont and that penetratiocn occurred. The only guestion
presented was purely one of fact, namely, whether or not the
victim consented to the act of intercourss. The testimony
of accused, on the one hand, and the Duponts on the other,
is in sharp confliect on this point. According to accused he
used no force upon the woman whatsoever and did not threaten
her or Chatel with a bayonet. Dupont openly invited him to
have intercourse with his ‘wife and she voluntarily lcy on the
floor and subnitted to the act. His offer of paynent for the
privilege was refused. 4according to Dupont and nis wife,
Chatel, in response to the women's request, came downstairs
but was forced to return by accused who threatened and pricked
him with his bayonet. Then accused, holding his bayonet,

. forced the:n into the bedroowm where he seized the husband by
the crms "hard" and forced him into a corner by threatening
him with the weapon. ‘When the woman resisted accused's at=-
tempts to make her lie on the floor, he put his bayonet across
her throat cnd made her lie down "by force". e raised ner
clothing, unbuttoned his trousers .and had sexvzl intercourse
.with her. He kept his eye on Dupont and whenever the latter,
who was crouched in the corner, moved, accused seized his:
bayonet. ButhDuponts testified that she resisted. The woman
.testified that she struggled to the hest of her ability but
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that she was overpowered by accused's superior strength and
was "terrorized by fright". She did not in the least volun-
tarily submit to sexusl intercourse. She did not scream be-
cause she did not wish to awaken the children who were sleep-
ing in the same room.

Although Chatel had returned to his own apartment
when the sexual act was actually committed, he in part corro-
borated the Duponts' version of the incident by testifying
that lirs. Dupont went up to his apartment and requested his
assistance, that when he went down accused threatened him with
a bayonet, actually pricked him with it and forced him to re-
turn upstairse '

The guestion as to whether the viectim, without intimi-
detion of any kind, fully consented to the act of intercourse
or whether it was committed by accused by force, violence,
terrorization and against her will, was a question of fact
within the exclusive province of the court. A4s the finding
of non-consent is supported by competent substantial evidence,
it will not be disturbed by the Board of Review on appellate
review (CM ETO 1402, .Willison and cases cited thereon; CM ETO
2472, Blevins; CM ETO 1899, Hicks; CM ETO 3141, Whitfield;

Cl ET0 3740, Sanders et al; Cu ETv 3709, Nartin),

7. At the close of accused's testimony defense counsel
requested that the court recommend, prior to making its find-
ings, that accused be examined by "the medical authorities®.
The court deferred action on the motion. The stipulation con-
cerning Captain Emery's testimony was then entered and the
defense rested its case. Arguments were then made on the
motion and the motion was denied, whereupon the defense re-
quested that if accused should be found guilty, the court re-
commend that "such a hearing be held before execution of sen-
tence be carried out®™. The law member ruled that "the court
wi}l consider that at the time it considers its verdict" (R34~
35).

"Although it was the duty of the court
to determine the issue of insanity in
all its aspects it was not reguired to
make this determination as an interlocu-
tory cuestion and upon express findings.
Determination of the issue as an inter-
locutory question was discretionary
(par.75a, MCK). It is clear that if no
express findings had been made ujon the
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issue or upon its special elements,
the findines of eullty would have
sufficed to cover the 1issue of in-
senity and all 1ts elements (Ci:
157854, lireland; Ci. 205521, Curtis;
Clt 21185 6] (Ci 225837 Gray
(Underscoring supplieds.

In view of the foregoing authority the court's action
in denying the motion by the defense was not error and the
findings of guilty conclusively reflected the determination of
the court with respect tc the question of insanity.

8. The charge sheet shows that accused 1ls 27 years end
11 months of age and that he was inducted 7 March 1941 at
Dalles, Texas, to serve for the duration of the war plus six
months. ile nad no prior service.

9. . The court was legally constituted and hzd Jjurisdiction
of the person and offenses. No errors injuriously affecting
the substuntlul ri ghts of eccused were cormitted during the
trial. The Boord of Review is of the opinilon that the record
of trizl is legally sufficient to supoort the findings of guilty
and the sentence.

10. The penalty for rape is death or 1life imprisonment
as the court may direct (AW 92).

mﬁ , Judge Advocate

e )
»4?4 Judge Advocate

. . .
' - /
d;ﬂgq&&{ Xf&LijfHQ»LZL, Judge .dvocate
g
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1st Ind. i
Var Department, Branch Office of Tre dudge Advocate General
with the Eurogean Theater of Opeérations. 4 NOV {944 TO COm—
manding General European Theater of Operatlons, APO 8
U. S. Army.

1. In the cace of Technician Fifth Grade RICHARD B. SCOTT
(38040012), 229th Quartermaster Salvage Collecting Company,
attention is invited to the foregoing holding by the Board of
Review that the record of trial is legally sufficient to sup-
port the findings of guilty &nd the sentence, which holding is
hereby eapproved. Under the provisions of Article of Var 50%,
you now have suthority to order executlon of the sentence.

2. The court denied a motion by the defense that accused
be examined by "the medical authorities™ and resolved any
question of 1lnsanity against accused by.its findings of guilty.
However, as this question was raised during the trial, your
attention is invited to the matter for whatever action you may
deem desirable, prior to executlon of the sentence.

3. When copies of the published order are forwarded to
this offlice, they should be accompanied by the foregoing hold-
ing, this indorsement and the record of trial which is delivered
to you herewith. The file number of the record in this office
is CM ETO 4194. TFor convenience of reference please place that
number in brackets at the end of the order: (CM ETO 4194).

: 4.. Should the sentonce as imposed by the court be carried
_into execution it 1s requested that a complete copy of proceed-

ings be furnished this office in ordeI that its files may be
" comblete.. )

(~ . .\ c_EIL,
Brigadier General, gnited States Army,
Assistant Judge Advocate General.

(Sentence ordered executed. GCMO 106, ETO, 15 Nov 1944)
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Branch Office of The Judge Advocate General

with the

Eurcpean Theater of Operations

BOARD OF REVIEW NO. 1

CM ETO 4203

UNITED STATES
V.

Privates ROBERT L. BARKER
(38400355) and GECRGE A.
HOOD (38465960), both of
Battery A, 473rd Anti-
aircraft Artillery Automatie
Weapons Battalion (Sep)

|

Nt Ne et st ot ot Nt e i e

APO 887 '

15 CEC 1044

BRITTANY BASE SECTI(N, COMMUNICATIQNS
ZONE, EURCFEAN THEATER OF OFERATIONS.

Trial by GCM, convened at Rennes,
Brittany, France, 2 October 1944.
Sentence-as to each accused: Dis-
honorable discharge, total forfeitures
and confinement at hard labor for 15
years. United States Penltentlary,
Lewisburg, Pennsylvanis.

HOLDING by BCARD CF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldiers named above has
beer examined by the Board of Review.

2. Accﬁsed, by direction of the appointing authority, were tried
together upon the following charges and specifications:

BARKER

CHARGE: Violation of the 93rd Article of Var.

Specification 1: In that Private Robert L. Barker,
Battery A, 473rd Antiaircraft Artillery
Automatic Weapons Battalion (Sep), did at
Grandchamp Des Fontalne, France on or about
13 August 1944, with intent to commit a
felony, viz: rape, commit an assault upon
Anne Marquis, by willfully and feloniously
throwing her on a bed and endeavoring to
ralse her dress and by indecently handling

her body.

Specification 2: (Finding of Not Guilty upon
Defense Motion)

4203
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Specification 3t (Finding of Not Guilty upon
Defense Motion)

[
HOOD

CHARGE: Vioclation of the 93rd Article of Viar,
Specification 1t In that Private George 4. Hood,
Battery A, 47334 Anti-Alireraf't Artillery

Automatic Weapons Battslion (Sep), did, at
Grandehamp des Fontalne, Loire-Inferieurs,
France, cn or about 13 Awgust 1944, with in-
tent to do him bodily harm, commit an assault
upen Felix Marquis by shooting at him with a
dangerous weapon, to wit; a Thompson sub-
machine gun,

Specification 2: (Finding of Not Guilty upon

Defense Motion)

ADDITIONAL CHARGE: Violation of the 93rd Article of WVar,

Specification: In that * * % did, at Grandchamp des
Fontaine, Loire Inferieure, France, on or sbout
13 August 1944, wrongfully and unlawfully ald,
assist and abet Private Robert L, Barker, Bat-
tery A, 473rd Anti-Alrcraft Artillery Automatic
Weapons Battalion (Sep), in assaulting Madem
Anne Marquis with intent to commit a felony,
viz, rape, by willfully and feloniously
restraining Madaem Jeanne Raulin from coming
to the assistance of the said Madam Anne
Marquis during the assault upon her by
Private Robert L. Barker.

Following their respective arraignments, each accused was asked if he ob-
Jected to "common trial" with the other. Defense counsel replied in the
negative as to each accused. Each accused pleaded not guilty. Barker
was found gullty of Specification 1 of the Charge, except the words
"throwing her on a bed", guilty of the Charge, and,upon motion of the
defense, not guilty of Specifications 2 end 3 of the Charge. Hood was
found not guilty of Specification 2, upon motion of the defense, gullty
of 8pecification 1, except the word "Thompson", guilty of the Charge, and
guilty of the Additional Charge and its Specification. No evidenoe of
previous oonviotions was introduced ae to either accused. Each mooused
was sentenced to be dishonorably discharged the service, to forfeit all
pay and allowances due or to become due, and to be confined at hard
labor, at such plsoe as the reviewing authority may direot, for 15 years,
The reviewing authority approved each of the mentences, designated the
United Etates Penitentiary, Lewisburg, Pennsylvanie, as the place of
confinement of each accused, and forwarded the reocrd of trial for aotion
pursuant to Artiocle of War 50%.

"A 4205
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3. It was esteblished by undisputed evidence that at about 2100
hours, on 13 August 1944, the two accused, both armed, went drinking from
cafe to cafe in Grandchamp Des Fontaine, France, and became drunk (R30-31)..
At about 2200 hours that evening, without invitaticn or warning, they
walked into a house in Grandchamp Des Fontaine where Monsieur Le Mercier
and his wife, Monsieur Felix Marquis and his wife Anne, and Madame Jeanne
Raulin, mother of Madame Marquis, were seated at a table, having finished
dirner (R11-12). Accused Barker was armed with an M-1 rifle and accused
Hood with a small machine gun (R13,24,33). Both were drunk and “over
excited", talked a great deal, and looked threateningly at Marquis, whom
accused Barker, after rolling up his sleeves, approached as if to box
with him (R13). Mademe Marquis became alarmed and placed herself in/
front of her husband, whom she told to leave., Accused Barker demanded
"wine, wine". Marquis obtained a small bottle of wine and gave it to
him. Le Mercier and his wife and Marquis then went ocut of the house,
leaving Madame Marquis and her mother to deal with the two accused (R14).
After Madame Marquis declined a drink offered her from the bottle, accused
Barker took her in his srms, commenced kissing her, put his hands on her
breasts and all over her body (R15,34), and

"1ifted my robe and he touched my thighs and
he stopped gust at the entrance of my private

parts" (R15

Her mother trlied to help her resist, but accused Hood prevented such aid
by holding his machine gun at the mother's breast (R16) and striking her
on the temple with his fists (R16,34). One of the accused fired his gun
at her (R35). The women were beaten by both accused; Madame Marquis
described it as ’

.
l

"a scene of horror -~ I know that the small
one (Hood) he has beaten -- he put us against
the wall and hit us with his fists -~ both of
us -- both my mother and me" (R17). .
Medame Marquis struggled with and resisted accused Barker for an hour and
once shouted for help (R16-17). Marquis started to come to her aid from
across the street but was stopped by accused Hood (R26-27), who fired at
him with his machine gun (R17-18,26). 1In his struggle with Madame
Marquis accused Barker unbuttoned his trousers but his private parts were
not exposed (R15). He endeavored without success to put money down the
neck of her gown (R22,34), and

“wag all the time fingering my thighs and when
I felt he was coming near my private parts I
thought I was lost" (R23).

At the end of an hour and a half, while she was cornered by a bed, he
dropped his weapon and both women ran out the door and escaped in the
fields (R18). Both accused pursued them without success and then

. 4203
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returned to the house where they remained for a quarter of an hour.
They were discovered the next morning in a nearby barn and taken into
custody by American police (R19,28-29).

4. Each accused, upon being advised respectively of his rights,
elected to remain silent (R40-41).

5. (a) As to accused Barker, the evidence clearly supports the
court's findings as to the manner in which at the time and place alleged
he assaulted Madame Marquis with the specific intent to commit rape.

The findings of guilty were fully warranted (CM ETO 2500, Bush; CM ETO
3093, Romero; CM ETO 3163, Boyd, Jr.; CM ETO 3255, Dove; CM ETO 3644,
R. Nelscon; Cli ETO 4167, Ross).

(b) As to accused Hood:

(1) The uncontradicted evidence clearly supports the find-
ings under Specification 1 of the Charge as to the manner in which at the
time and place alleged he assaulted Felix Marquis by shooting at him with
a submachine gun. The trial court had a right to assume that he, as a
soldler serving in a war combat zone, knew what would be the ususl and
ordinary results of such action and that he intended such results to
occur.

"Weapons, etc.,are dangerous when they are used

in such a manner that they are likely to pro-
duce death or great bodily harm. * * *

\ Proof.--(a) That the accused assaulted a cer-
tain person with a certain weapon, instrument,
or thing; and (b) the facts and circumstances
of the case indicating that such weapon * * *
was used in a manner likely to produce death
or great bodily harm" (MCM, 1928, par.l49m,
p.180). :

It is the opinion of the Board of Review that the record is legally suffi-
cient to sustain the findings of guilty of Specification 1 of the Charge
(CM ETO 422, W, Green; CM ETO 1585, Houseworth).

(2) As to the Specification of the Additional Charge, the
uncontradicted evidence disclosed that at the time and place alleged
accused Hood very actively assisted accused Barker's assault with intent
to rape ladame Marquis. He forcibly restrained her mother from giving
aid against the assailant and fired at her husband when he started to
approach in response to her cry for help.

The distinction between principals and aiders and abettors

has been abolished by Federal statute and an aider and abettor may be
convicted as a principal (Federal Criminal Code, sec.332, 18 USCA 550;

.- | 4203
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35 Stat. 1152). The distinction is also not recognized in the adminis-
tration of military justice. All are principals (Winthrop's lMilitary Law
and Precedents - Reprint, p.108).

"Under Sec. 332 of the Federal Criminal Code,
above quoted, the acts of the princional become
the acts of the ailder and abettor and the latter
may be charged as having done the act himself
and be indicted and punished accordingly. By
virtue of said statute a prificipal of the second
"degree at common law becomes a vrincipal in the
first degree (DePreta v. United States, 270 Fed.
73; Conelli v. United States, 289 Fed. 791;
Kelly v. United States, 258 Fed, 392, certiorari
denied, 249 U.S. 616, 63 L.Id. 803). Premised
on the above stated doctrine is the established

' and well recognized rule that a n accused may be
charged with and found gullty of the crime of
rape although he did not actually have intercourse
with the victim if the evidence establishes that he was
present at and alded and abetted the ravisher in the
accomplishment of the act of intercourse (52 C.J.,
Sec.50, p.1036; State v. Flaherty, 128 laine 141,
146 Atl. 7; People v. 2Zinn, 6 Cal.App (2nd) 395,
4L Pac.(2nd) 408; People v. Nieto, 14 Cal.App.
(2nd) 707, 58 Pac.{2nd) 945; People v. Durand,
-- Cal.App.(2nd) ---, 134 Pac.(2nd) 305"
(CM ETO 4294, Davis and Potts).

Accused Hood could very properly have been charged as a principal and
found guilty of assault with intent to rape Madame Marquis upon the evi-
dence presented (CM ETO 4294, Davis and Potts). He was properly charged
with the substantive offense of aiding and abetting and the finding of
his guilt is supported by substantial evidence (CM ETO 3740, Sanders et
al; CM NATO 385, Speed; CIf NATO 643, CM IATO 12/2; Cif NATC 1121, Bray
et al; Bull. JAG February 1944, vol.III, no.2, sec./50, pp.61,62). It
is the opinion of the Board of Review that the record is legally suffi-
clent to sustain the findings of guilty of the Specification of the
Addit§0n31 Charge (CM ETO 429/, Davis and Potts, and authorities therein
cited). : '

6. The charge sheets show the following concerning the service of
accused: .

Barker is 20 years of age. He was inducted 22 February 1943
at Oklahoma City, Oklahoma. .

Hood is 20 years and 11 months of age. He was inducted 16 Feb-
ruary 1943 at Tulsa, Oklahoma.

Each accused was inducted to serve for the duration of the war
plus six months. Neither had prior service.

S5 . 4203
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7. The court was legally constituted and had jJurisdiction of each
accused and of the offenses, No errors injuriously affecting the sub-
stantial rights of either accused were committed during the trial. The
Board of Review is of the opinion that the record is legally sufficilent
as to each accused to support the findings of guilty and the sentence.

- 8., Confinement in a penitentiary is authorized for assault with
intent to commit rape and for assault with intent to do bodily harm with
a dangerous weapon by Article of War 42 and section 276, Federal .Criminal
Code %18 USCA 455). The designation as to each accused of the United
States Penitentiary, Lewisburg, Fennsylvania, as the place of confinement
is authorized (€ir.229, 8 June 1944, sec.II, pars.lb(4),3b).

/i ' Judge Advocate

Judge Advocate

Judge Advocate
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War Department, Branch Office of The Judge Advocate General with the
Buropean Theater of Operations. is DEC 1944 TO: Commanding
General, Brittany Base Section, Communications Zone, European Theater of
Operations, APO 517, U, S. Army.

1. In the case of Privates RGBERT L. BARKER (38400355) and GECRGE
A. HOD (38465960), both of Battery A, 473rd Antiaircraft Artillery
Automatic Weapons Battalion (Sep), attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally suffi-
cient as to each accused to support the findings of guilty and the
sentence, which holding is hereby approved. Under the provisions of

Article of War 50%, you now have the authority to order execution of the
sentences.

2. TWhen coples of the published orders are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CH ETO 4203. For con-
venlence of reference please place that number in brackets at the end of
the orders: (CM ETO 4203).

Brlgadler General, United States Army,
Assistant Judge Advocate General,

CO v—\-n-r-a
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Brench Office of The Judge Advocate General (17)

with the
Buropean Theater of Operations
APO 887

BOARD OF REVIEW NO. 2
25 NOV 1344
Cli ETO 4219

UNITED STATES VIII AIR FORCE SERVICE COMVAND

)

Ve ) Trial by GCM, convened at AAF Stationm 547,
) England, 10 October 1944, Sentence: Dis-

Private KENNETH K, PRICE ) honorable discharge, total forfeitures,

(35638022), 35th Depot Repair ) and confinement at hard labor for four

Squedron, attached 1915th ) years, Federal Reformatory, Chillicothe,

Quartermaster Truck Company ) Chio, o .

(Aviaticn), 24 Strategic 4ir )

Depot, : )

HOIDING by BOARD OF REVIEW NO, 2 :
VAN EENSCHOTEN, HILL and SIEEPER, Judge Advocates

1, The record of trial in the case of the soldier named above has
been examined by the Board of Review,

24 Accused was tried upon the following charges and specifications:

CHARGE I: Violation of the 93rd Article of War,

Specification: 1In that Privete Kenneth K, Price,
35th Depot Repair Squadron, attached 1915th
Quartermaster Truck Company (Aviation),

. 24 Strategic Air Depot, AAF Stetion 547, dig,
at or near Woodhurst, Huntingdonshire, England,
on or about 21 August 1944, commit the crime of
sodony, by feloniously and against the order of
nature having carnal connection per og with.
James Mclaren, a minor.

CHARGE IXI: Viclation of the 96th Article of War,
Specification: In that * * * did, at or near Woodhurst,
Huntingdonshire, England, on or about 21 August
1944, willfully and wrongfully expose his penis

in an indecent manner to James Mclaren, a minor,

He pleaded not gullty to and was found guilty of the charges and specifica-
tions, No evidence of previous convictiom was introduced, He was sentenced
to be dishonorably discharged the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for four years, The reviewing authority ap-
le Vo r
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proved the sentence, designated the Federal Reformatory, Chillicotke, Chio,
as the place of confinement, and forwarded the record of trial for action
pursuant to Article of War 503,

3+ The prosecution showed by the testimony of James McLaren, a
13 year old boy (R21,24; Pros.Ex.2), that on 21 August 1944 near Wood-
hurst, Huntingdonshire, England, accused, a private in the United States
Arnmy (R25), was driving a jeep and the boy riding a bicyecle in the same
direction when accused accosted the boy and invited him to ride in the
Jeep, James accepted and got In the jeep, accused having placed the bicycle
over the hood of the car, After a short conversation, accused stopped
the car and committed the act of sodomy per os by inserting the boy's
penls in his, the accused!s, mouth, Accused then requested James "to
suck him", The boy refused; whereupon accused got in the back of the car
and "rubbed" his own penis (R7-18), Accused drove James home, The boyfs
aunt, his guardian, with whom he lived, testified that on the date in.
question she saw Jimmie drive up in an American jeep with an American
soldier and that the boy, under her questioning, told her "gomething
terrible had happened, and he was scared «---. and it took me nearly an
hour to get out of him what had happened.” (R19-21), Accused made a
voluntary statement in wrlting to the investigating officer in which he
said that on the day and at the place in question, he had met a boy on
a bicycle and had taken him into his jeep; that the boy started to play
with accused!s penis and had sucked it., According to accused this boy
initiated the sex play., In this statement, accused told - before recount-
ing the boy's "aggressive" action - that he, accused "finally stopped the
jeep in a clear place on the road and the boy undid my trousers and took
out my penis" (R24=-26,Pros. Ex,3). After the boy had testified, he was
questioned carefully by the court as to his understanding of the nature
and obligation of an ocath, The boy's answers to these particular ques-
tions and the character of his testimony in general (R7-18,19) show
that the court in accepting the boy!s sworn testimony did not abuse the
discretion vested in it in this connection (Dig.Op.,JAG,1912-1940,Sec.
395 (58) p.238; CM 123055 (1913)). :

4Le Advised fully of his rights, accused elected to remain silent,

The defense called as its witness Captain louls M. Foltz,
Medical Corps, Chief of Neuro-Psychietric Section, 49th Station Hospital,
He testified that he had examined accused several times between 11 and 18
September 1944, and that his findings were that accused had a tendency
toward homosexuality., He testified further that the acts of accused were
due to a mental condition; that accused was not normal mentally; and that
he had "drives which can not be controlled by himself", His diagnosis
was "Constitutional psychopathic state, sexual psychopathy blsexuality".
' On examination by the court, this witness said that at the time accused
committed offenses of the kind at issue, he knew right from wrong bub .
would be unable to adhere to the right because of abnormal emotional
drives, 'The Captain concluded by saying that "according to the medical
definition of insanity", accused was not insane (R27=41) «

e
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At the conclusion of this testimony the defense asked for the
appointment of a Medical Board to inquire into the mental condition of
accused, This motion was deniled,

5¢ The evidence clearly shows that accused cormitted the offenses
as alleged in the charges and specifications,

: As stated, the court denied the motion of accused for the ap-
pointment of a medical board to inquire into the mental condition of ac-
cused, There was nothing before the court from which it appeared that
such inquiry ought to be made in the interest of justice. The psychia-
trist called by the defense testified that accused was not medically in-
sane (not psychotic), that he knew the difference between right and wrong,
but was unable to adhere to the right because he was a psychopathic
personality, As pointed out in CM 244490, Peace, and in CM ETO 3717,
Farrington, the law makes a distinction between a psychotic and & mere
psychopathic personality, between the inability of a psychotic to adhere
to the right and the inability of a constitutional psychopath without
psychosis, to adhere to the right, Such inability in a psychotic con-
stitutes mental irresponsibility, a defense for misconduct (MCM,1928,par.
78,D463)e The inability of a constitutional psychopath who is without
psychosis to adhere to the right is not mental irresponsibility and does
not constitute a defense for wrong doing (CM 244490,Peace; CM ETO 3717,
Farrington), "An accused is presumed to have been sane at the time of
the offense charged until a reasonable doubt of his sanity at the time
eppears from the evidence" (MCM,1928,par.112,p.,110), The evidence pre-
gsented by the defense cannot be said to have created such doubt, The
court is required to inquire into the mental condition of an accused only
"ghenever at any time # * % 1t anpears to the court for any reason that
such inquiry ought to be made in the interest of justice" (MCM,1928,par,
63,7e49). The record shows no abuse of discretion by the ccurt in its
ruling o:)1 this motion (D1g.0p.JAG,1912-40,5ec, 395(36) pe227,CM 193543,

2 BJR.85

' 6. Accused is 22 years of age, He was lnducted at Fort Thomas,
Kentucky, 2 November 1942 for the duration of the war plus six months,
He had no ‘prior service, _

7. The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to sup-
port the findings of gullty and the sentence.

8, The offense of sodomy, in violatlon of Article of War 93,
is punishable by imprisonment for five years. Penltentlary confine-
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ment is authorized (CM ETO 2380, Rappold; CM 187221, Sumrall; D.C.
The designation of the Federal

Code, secs, 24~401(6:401), 22-107(617)).
Reformatory, Chillicothe, Chio, as the place of confinement, is authorized

(Cir,229,WD,8 Jun 1944,sec.II,pars.la(l),3a)e

%Mvﬂ Judge Advocate
: // W Judge Advocate

&W&%Jﬂdge Advocate
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War Department, Branch Office of The Judge Advocate General with
the European Theater of Operations. 25 NOV4844  TO: Commanding
General, VIII Air Force Service Command, APO 636, U.S. Army.

1, In the case of Private KENNETH K, PRICE (35638022), 35th
Depot Repair Squadron, attached 1915th Quartermaster Truck Company
(Aviation) s 2d Strateglic Air Depot, attention is invited to the fore-
going holding by the Board of Review that the record of trlal 1s legally
-sufficient to support the findings of gullty and the sentence, which
holding is hereby approved, Under the provisions of Article of War
504, you now have authority to order execution of the_sentence,

2¢ TVhen coples of the published order are forwarded tq this
office, they should be accompanied by the foregolng holding and this
Indorsement, The file number of the record in this office 1s CM ETO
4219, For convenience of reference, please place that number in
brackets at the end of the order: (CM ETO 4219).

&&siata.nt Judge Advocate General,
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Branch Office of The Judge Advocate General

BOARD OF REVIEW NO, 2

CM ETO 4222

UNITED

Private ALBERT J. POLITI
(32346952), Company D,
932nd Signal Battalion
Separate (TAC)

VAN BENSCHOTEN, HILL and SIEEPER, Judge Advocates

Ve

with the
European Theater of Operations
-APO 887
95 NOV 1844
STATES XTX TACTICAL AIR COMMAND

(123)

Trial by GCM, convened at Headquarters, .
XIX Tactical Air Command, 9 September 1944.

total forfeitures and confinement
at hard labor for seven years,
Eastern Branch, United States

Disclplinary Barracks, Greenhaven,

New York.

HOIDING by BOARD OF REVIEW NO, 2

)
)
g
g Sentences Dishonorable discharge,
)
)
)
)

1. The record of trial in the case of the soldier named above has -
been examined by the Board of Review, '

2. Accused was tried upon the following Charge and speclfications:

CHARGEs Violation of the 93rd Article of War,

Specification 1,

Specification 23

In that Private Albert J, Politi, Company

D, 9324 Signal Battalion Separate (Tactical Air Command),

XIX Tactical Air Command, did, at the Commune
St. Colombe, Canton of St, Saveur le Vicomte,
France, on or about 2015 hours 4 August 1944,
unlawfully enter the dwelling of Mr, and Mrs,.
Jean Osmont, of the Commune of St, Colombe,
Canton of St, Saveur le Vicomte, France, with
intent to commlit a criminal offense, to wit,
larceny therein,

Company D, 932nd Signal Battalion Separate
(Tactical Air Command), XIX Tactical Air Com-
mand, did, at the Commumne of St, Colombe,
Canton of St, Saveur le Vicomte, France, on

In- that Private Albert J. Politi,

of

or about 2015 hours, 4 August 1944, felonlously

teke, steal, and carry away "French" money,
value of about three thousand (3000) francs,

-1-
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valued at about $60,00 in United States
currency, the property of Mr, and ¥rs,

Jean Osmont, Commune of Ste Colombe, :
Canton of St, Saveur le Vicomte, Franoce,

He pleaded not guilty to and was found guilty of the Charge and specifica-
tions, Evidence was imtroduced of one previous convietion by special ‘
6o martial for absence without leave for minety-three days im violatiom
of Articls of War 61, He was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due, and to

be ined at hard labor, at such place as the reviewing authority may
direct, for seven years, The reviewing authority approved the sentence, '
designated the Eastern Branch, United States Disciplinary Training Center,
Greenhaven, New York, as the place of confinement, and forwarded the -
record of trial for action pursuant to Article of War 50%.

| -

. 3e For the prosecution, Mme, Augustine Osmont testified that at ap-
proximately six ofclook on the evening of 4 August 1944 accused,. "with his
little dog", entered the courtyard of her home in search of something to
drink, He was admitted into the house and was given some cider (R8),
About a quarter of an hour later, witness! husband came home and accused
drank another glass of cider with the husband, Thereafter, both accused
and M, Osmont left the house, whereupon Mme, Osmont also left "to milk
the cow", She locked the door prior to her departure and placed the

key in her pocket (R9). In the house when she left, in a pocketbook inm

& bureau drawer, were about 3000 francs in the followlng denominations:
"Three notes of 500 francs each, llberation currency; new billa, Several
100 franc notes on the Banque de France; one 50 franc note of liberation
money" and several other bills and coins of smaller denominations (R9,34).
Mme, Osmont "was eway for about an hour and a half" and on her returm she
found that one of the windows of the house had been opened and that the
money was gone (R9-10), . ,

M, Jean Osmont testified that he came in from the fields at about
16300 that evening of August 4th", and at that time found accused at his
home drinking a glass of cider, With the accused was a "little black and
white dog', M, Osmont talked with accused for a time and at about "6:00
otclock or ten to 6:00" accused left the house (R5), M. Osmont then again.
went out into the field and did not retwrn to the house until about sevem . .
olclock, At this time he discovered that one of the windows had been -
pashed open and that about 3000 francs belonging to himself and his wife
were missing (R6).

Mme, Blanche Jibaut, a neighbor, testified that at approximately
five otclock on 4 August 1944 she saw accused, accompanied by a "little
black and white dog", enter the courtyard of Mme. Osmont's house, Latew,
after Mme, Osmont "left to go milking", Mme, Jibaut saw the accused returw
to the courtyard (R11). He tied his dog in the courtyard, entered the
‘ house through the window, remained there about ten minutes, emerged from
the house through the window, and departed (R1l-12).

w2 .
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Jean lescot, an eleven year old neighbor boy, testifled that
"around 8:00 or 8:30" on 4 August 1944, he saw the accused enter the house
of Mme, Osmont through the window and also saw him come out of the house
by the same means about fifteen minutes later, When he left, he was accom-
panied by a dog which was "white with black spots on his back" (R15-16),

Complaint was made by the Osmonts to the American authorities
and an investigation wes initiated as the result of which accused was
questioned and his possessions searched (R17-18), At this time accused
produced 120 francs and informed the investigating officer that "that was
all the money he had" (R17), Further search resulted in the discovery of
1900 francs in one of accused!s shoes (R18,35,37). The money found was
described at one point in the record as "Three 500-franc notes, Invasion
money; several 100-franc notes Banque de France Money, and one 50-franc
note Invasion money, and several other small notes" (R18), However,
this same witness, upon being recalled, stated that all the bills found
were "invasion money' (R35)., The Bills were all "new and fresh" (R37),
When questioned with respect to the possession of this amount, accused
stated that he had won the money at poker (R36,37). However, he could
not remember the names of any of the men with whom he had played (R36).
A1l of the French witnesseg ldentified accused as the man in question
end also they identified the dog (R20),

The accusedt!s company commander testified that accused joined
his company in July of 1944, that accused's service record showed he had
received a partial payment of $10 on 15 July 1944 and that accused had
received no further pay since that date (R8,19). .

4e Accused, after having been advised of his rights as a witness,
testified that at about 1600 hours on 4 August 1944, when returning to
camp with his dog, he noticed that the dog was thirsty so he stopped at
the house of I, and Mme, Osmont and asked for some water for the dog
(R29,30,32,33). He then asked for some cider for himself and, with the
permission of the occupants, entered the house and had several drinks
(R30,33). He left the house about 1700 hours and returned to camp shortly
thereafter, At approximately 1830 or 1900 hours, he went to the first
showing of & movie which was being given in a village some 300 yards
from his camp (R24,29,30)., 4s he left the movie, he met a Private Egan,
talked with him a few minutes, and, at about 2100 hours, returned to
his bivouac area (R33), After his return he "stayed around and wrote
letters" (R33). He admitted that 1900 francs had been found in his
possession but stated that he had received a partial payment of $10 in
July and had won the rest of the money by gambling (R32)., He expressly
denied the commission of the offenses alleged (R31).

Private Jemes J. Fennell, Company D, 932nd Signal Battalion,
testified that accused had won money gambling in the early part of July
and, "about the latter part of July", had repaid to the witness a loan
formerly made by the witness to the accused (R21). At the time of the
repayment of the debt, accused had "quite a bit" of money (RR1).

-3
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Private John 4, Pacheco, 563rd Signal Aircraft Warning Battalion,
testified that he had attended the movies on the evening of 4 August 1944,
where he saw the "first show", which started at 1200 hours end lasted until
approximately 1945 hours, He testified that he had seen accused and his dog
at the movie and that, to the best of his knowledge, eccused did not leave
the theatre while the picturs was being. showmn (R24,25),

, Private Paul Petrella, Headquarters, XIX Tactical Air Command,

testified that on 4 August 1944 he was the operator of the "machine" at
the movie which accused attended on that night and that the first show-
ing of the plcture started at 1830 hours and ended 2035 hours {R25,20).

Private James V. Egan, Company D, 932nd Signal Battalion, testi-
fied that on 4 August 1944, while on the way to the movies at about 2030
hours, he met accused and asked him what movie was being shown, Accused
told him and the witness then went on to the "second show!", arriving
there at about 2030 or 2045 hours (R27).

It was stipulated that the distance from the site of the theatre
where the movie was shown to the scene of the offense was approximately
three miles (R26),

5. There was substential evidence to support the court!s findings of
gullty of the offenses charged., M. and lMme, Osmont testified that on
4 Aupgust 1944, upon returning to their home after a short 2bsence, they
discovered that one of the windows had been pushed open and that 3000
frencs were missing, Two prosecution witnesses testified that on the
night in question they saw accused open the window of the Osmont home,
enter the house through the window and leave the house shortly thereafter
in the same manner as he entered., Approximately one week later a search
was instituted and 1900 francs were found in the possession of the accused.
During the course of this search, accused stated that he had only 120 francs.
Vhen the larger amount was found, his only explanation was that he had won
the money gambling with soldiers whose names he could not remember (R36). The
considerations that the denominations of the bills found corresponded at
least roughly with the denominations of certain of the missing bills and
thet these bills were '"new and fresh" further decrease the credibllity of
accused's explanation, It is true that there are certain conflictis im the
evidence with respect to the times when accused was seen at the Osmont home
end that accused attempted to show that he was at a movie during at least a
portion of the period in question. However, it is well known that the
average witness usually does not make careful note of the exact time of the
occurrence of an event concerning which he later testifies, and that, for
this reason, testimony with respect to the exact hour at which a given event
occurred is often merely approximate, In any event, there was positive testi-
mony that the accused entered the Osmont home, and the possibility of mls-
taken identity is greatly reduced by the inference which arises from the fact
that the soldier in question was accompanied by & dog which was identified
in court as the dog of accused, The issues raised by accused's express
denial of guilt snd his attempt to establish an alibi were questions of
fact for the court and the court!s determination of these issues may not,



CONFIDENTIAL
S a2m)

under the evidence presented in this case, be disturbed by the Board of
Review upon appellate review (CM ETO 1953, Lewis).

6o The charge sheet shows that accused is twenty-five years of age.
He was inducted at Fort Jay, New York, on 2 Juns 1942, to serve for the
duratiom: of the war plus six months, He had no prior service,

7¢ The court was legally constltuted and had jurisdiction of the
person and qffenses, No errors injuriously affecting the substantial
righta of accused weres committed during the trial, The Board of Review
i1s of the opinion that the record of triasl 1s legally sufficlent to sup=
port the findings of guiliy and the sentence,

' ,m g,_—-. — .
{b%ﬁ:yn Wiy les v Judge Advooate
\ /%”/Z—mﬁ st Judge Advocate

ey

Judge Advocate

CONFIDENTIRL



CONFIDENTIA

- (128) -
. 1st Ind,
War Department, Branch Office of The Judge Advocate General with the

Luropean Theater of Operations. 25 EOV 1044 TO: Comménding
Gensral, XIX Tactical Air Command, APO 141, U, S. Army,

1, In the case of Private ALEERT J, POLITI (32346952), Company D,
932nd Signal Battalion Separate (TAC), attention is invited to the fore-
going holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence, whic
holding is hereby approved, Under the provisions of Article of War 503,
you now have authority to order exscution of the sentence,

2 TWhen coples of the published order are forwarded to this effice,
-they should bes accompanied by the foregoing holding and this indorgement,
The file number of the record in this office 1s CM ETO0 4222, For gonven-
lence of reference please place that nmumber in brackets at the end of the

order: (CM ETQ 4222).
| 2 g /’/' 4
// /// (/e 55//

. Co MoNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General,
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Branch Office of The Judge Advocate General (129)

with the

European Theater of Operitiona
APO 887

BOARD OF REVIEW NO., 2
CM ETO 4233

UNITED STATES
Ve
Private MATTHEWS G. WASHINGTON

(38050107), 9618t Quartermaster
Service Company

Nt M st sV N s et st st st StV o

2 3 NCY 1944

BRITTANY BASE SECTION, COMMUNICA-
TIONS ZONE, EUROPEAN THEATER OF
OPERAT IONS.

Trial by GCM, convened at Rennes,
Brittany, France, 3 October 1944.
Sentence: Dishonorable discharge,.
total forfeitures and confinement
at hard labor for 12 years. United
States Penitentiary, Lewlsburg,
Pennsylvania,

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

l. The record of trial in the case of the soldier named above has

been examined by thg Board of Review,

2, Accused was tried upon the following charges and specifications:

CHARGE It Violation of the 93rd Article of War,

Specification 1: In that Private Matthews G, Washington,
961st Quartermaster Service Company, did, at or
near Le Rhesu, Brittany, France, on or about 1l
September 1944, felonlously taks, steal and carry
away one wallest, value about $1.20, one fountain
pen, value about $4.00, and about 13,000 francs,.
lawful money of France, value about $260,00, the
property of M. Jean Desevedary,

Speclfication 2: In that * * % did, at or near Le
Rheu, Brittany, France, on or about 1 September 1944,
in the nighttime feloniously end burglariously break
and enter in the dwelling house of Julien Simon, with
intent to commit a felony, viz larceny therein,

I
CONFIDENTIAL
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CHARGE IX: Violation of the 96th Article of War,

Specification: In that # # # did et or near Le
Rheu, Brittany, France, on or about 1 Septembar
1944, unlawfully and without the consent of the
lawful occupant bresk and enter the dwslling house
of Mlle, Denise Boisgerault,

CHARGE III: Violation of the 61st Articls of War.

Specifications In that *# ¥ % did, without proper
leave, absent himself from his organization near
Le Rheu, Brittany, France, from about 0100 hours
1 September 1944, to about 0645 hours 2 September
1944.

He pleaded not gullty, and was found, "of Specification 1, Charge I:
Guilty, except the figurea '$1.20' and '$4.00', substituting therefor
respectively the figures '$1.00' and '$3.00', of the excepted figures,

not guilty, of the substituted figures, guilty"; guilty of Specification

2, Charge I, and of Charge I; of Charge II and its Specification; and of
the Specification, Charge III, "guilty, except the figures 10645' and
figure 12', substituting therefor the figures *0900' and '1!, of the jex-
cepted figures, not guilty, of the subastituted figurea, gullty" and

gullty of Charge III, Evidence was introdieed of two previous convictions,
one by summary court for overstaying pass in violation of Article of War
61, and one by special court-martial for absence without leave from
bivouac march, cemp area and guard, in violation of Article of War 96,

He was sentenced to be dishonorably discharged the ssrvice, to forfeit

all pay and allowances due or to become dus, and to be confined at hard
labor, at such place as the reviewing suthority may direct, for fifteen
years., The reviewing authority approved ®only so much of the findings of
guilty of Specification 1 of Charge I as involves findings that the accused
did, at the time and place alleged, feloniously take, steal and carry away
one wallet, value about $1.,00, and ons fountain pen, value about $3.00, the
property of M. Jean Dessvedary,® and "only so much of the sentence as pro-
vides for dishonorable discharge, forfeiture of all psy and allowances dus
or to bscome due, and confinement at hard labor for twelve years," designated
the United States Penitentiary, Lewisburg, Pennsylvania, as the place of
conflnement and forwarded the record of trial for action pursuant to the
provisions of Article of War 503,

3. The testimony of the French witnesses was given through an
interpreter. The evidence for the prosscution shows that about one otcleck
on the morning of 1 September 1944 there was a knock on the door of a farme
house in the French village of Le Rheu, Ille et Vilaine, occupied by the
refugee family and relatives of Julien Simon., The visitor announced he was
an American and wanted cognac, He tried tocpen the locked door and then
fired his rifle into the door, the bullet going through the lowsr part of a
bed, The occupants all went into the loft from where they heard the intruder
break a window (R8-10), About half past six the next morning, Emile Jubault,

a grandson of Julien Simon and one of the f who went to the loft, ace
companied the police to the neighboring house of Miss Denise Boisgeranlt,
4233
- 2 -
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where he saw a black American soldler sleeping in & bed. He identified
accused from among other colored soldiers in the courtroom as the soldier
he had 80 seen in bed. The times given herein are suntime, which is two
hours earlier than American time - "One o'clock suntime means three o'clock
American time" (R1l-12),

Jean Desevedary was one of the occupants of the farm houme of
Jullen Simon the night of 31 August, 1 September 1944, having been working
on the farm the previous day. He had left his clothes in the loft when he
went to bed., He testified to the same visit of the intruder and the events
during the night (R13-14)., He had 13,200 francs in his jacket, which he
had taken off about eight o'clock that morning end left in the only bedroom
in the house, 1In the jacket was also a fountain pen marked Bayard, worth
150 francs., The money was in a wallet worth 50 francs, He testified that
he looked out of the loft window and saw the black soldier break the window
with his knife and go through the window into the room (R15-16)., He could
hear the intruder moving around in the house and things drop on the ground.
He did not see but hecard the intruder leave the house (R17-18), The in-
truder remained about three-quarters of an hour (R34). As soon as the
soldier entered the house, all the occupants left the loft and entered a
shed next door and about a half hour after hearing the intruder leave, they
all returned to the house., They found the cupboards and trunks hsd been
opened and contents thrown on the ground. On the ground was also a heap
of ashes besides which he found papers that had come out of his wallet,
His jacket was still hanging where he left it but thewmllet with the money
and the fountain pen were missing (R17-18)., The next morning he also
went to the neighboring house of Denlse Bolsgerault, who had come to ad-
vise them, and he there found a negro lying on a bed asleep. He found an
American carbine on an adjoining bed, and he took that and a knife which
he removed from a sheath in the negro‘s belt, The knife had some putty on
it that came from the window. He testified further that the soldier he
saw out of the loft window and the one he saw in the bedroom were the same
soldier whom he identified in court as accused. Ameritan military police
arrested the soldier that morning, but he was so drunk hs had to be carried
out to the car (R19-20), Before putting accused in the jeep they searched
his two breast pockets and found there witness's wallet and that of accused.
There was no money in witness's wallet, They searched him fully at camp and
found witness's fountain pan end a bottle of esu do cologne which belonged
to Emile Jubault, one of the other occupants of the farm house, Accused had
about 2000 or 3000 francs on his person also., Witness could not identify
the money as his., No permission had besn given to anyone by witness to take
his wallet, money or fountain pen (R21-24)., The soldier had also urinated
egainst the cupboard in the farmhouse (R26).

Denise Bolsgerault testified that she and her godmother were
alone in her home on the night of 31 August and 1 September 1944, when at
about two o'clock, suntime, they heard knocking on the door, then they heard
the breech of a rifle being opened and shot was fired into their door, They
heard ths intruder talk in American language. The door was locked, but as
he was near ths window, they left by the door on the other side of the house
and rean away, Witness returned in the morning asbout six o'clock and found
the house in disorder, but no one there (R28-3l)., Rose Boisgerault, the

4233
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godmother, testified that she remained in a field till about six o'clock

in the morning when she returned to the house but Learing the soldier
snoring, she did not enter, Through a window which was broken she could
see disorder in the house, She saw Jean Desevedary open her front door and
go in, coming out with a rifle and a knife. She waited cutside until the
soldier was carried away (R35-38). He had been lying in bed with his
clothes on (R39), He came about two o'clock and was carried out, sleeping,
between five and six o'clock suntime (R40).

Master Sergeant Adrien P. Sharp, Headquarters end Headquarters
Detechment, 534th Quartermaster Group, testified that he was sent to "bring
in & man who was causing a disturbance the night before"and found him at a
farmhouse, laying on a bed, in a stupor, fully clothed. He could not be
awakened and was carried out to the jeep. Ee was unsrmed, but a Frenchman
handed him a knife and a carbine, A billfod, a fountain pen and some pepers
were found on him, Witness identified accused &8 the sgoldier he brought in
(R40-43). During the investigation of the charges against him and after
being fully advised of his rights es & witness, sccused made a signed state-
ment which was admitted in evidence (R48) as Prosecution's Exhibit No, 3,
in which he admitted entering the two houses, firirg some shots, and going
to bed in the second house, where he was plcked up by the "N,P." in the morn-
ing, A stipulation was entered into in court between the prosecution and
the defense egréeing that the wallet of Jean Desevedary was of a value of
$1.00 and the fountain pen in question, §3.00 (R49).

The morning report of the 96lst Quartermaster Company for 1
September 194/ was admitted in evidence without objection as Prosecution's
Exhibit No. 4 (R50). It shows accused "dy to AWOL 0100, AWOL to conf 0500
post stockede awelting trilel® 1 September 1944.

4o The defernse produced no witnesses and accuvsed, being advised
of his rights a8 a witness, elected to remain silent (R52-53).

5e "Burglary is the bresking and entering in
the night of another's dwelling house,
with intent to conmit a felony therein «="
(MC', 1928, par. 1492, po 168 .

"Housebreaking is unlawfully entering another's
house with intent to commit a criminal offense
therein =" (Ibid, par. 149e, p. 169).

"Larceny is the teking and carrying eway by tres~
pass of personal property which the trespasser
knows to belong either generally or specially
to another, with intent to deprive such owner
permanently of his property therein (Ibid, par,
1492, P. 171) .

The essentiel elements of all the offenses charged are clearly
showm. Accused committed the offense of larceny (Specification 1, Charge I)';
when he took and carried awsy the wallet and fountein pen of Jean Desevedary,

4233
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He committed the offense of bturglary (Specification 2, Charge I) when

" he broke into the house of Julien Simon in the night time with the
intent to commit a felorny, that is, larceny, therein, He commlitted the
offense of housebreaking (Charge II and its Specification) when he un-
lawfully and without the occupant's consent, entered the home of Denise
Boisgerault, His absence without leave (Charge III and its Specifica-
tion) is fully proved by the morning report of his unit,

6., Accused is shown by the charge sheet to be 26 years and 6
months of sge. He wes inducted without prior service, at Houston, Texsas,
20 November 1940,

7. The court was legally constituted and had jurisdiction of thm
person and offenses, No errors injuriocusly affecting the substential
rights of accused were cormitted during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to sup=
port the findings of guilty and the sentence,

8, Confinement in a penitentiary is authorized for the offense of
housebreaking by Article of War /2 and sec, 22-1801 (6:55) and 24-401
(6:401) District of Columbia Code, The designation of the United States
Penitentlary, Lewisburg, Pennsylvenie, as the place of confirement, is
proper (AW 42; Cir. 229, WD, 8 June 1944, sec. II, pars. 1lb (4), 3b).

Y ?
Sid2ead @ i Judge Advocate

,
/ﬁ M Judge Advocate
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CONFIDENIAL



CONFIDENTIAL

(134) ,
1lst Ind.

War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 23 MOV 1944 T0: Commarding
Officer, Brittany Base Section, Communications Zone, European Thester
of Operations, APO 517, U, S. Army

1. In the case of Private NATTHEWS G. WASHINGTON (38050107),
961st Quartermaster Service Company, attention is invited to the fore-
going holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence, which
holding is hereby approved, . Under the provisions of Artiele of Wear 508,
you now have suthority to order execution of the sentence,

2. When coples of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and tris in-
dorsement, The file number of the record in this office is CM ETO 4233,
For convenlence of reference please place that number in brackets at the

end of the order: (CM ETO 4233)
VS e

“E. C. McNEIL, /
_ Brigadier General, United States Army,
Assistant Judge Advocate General,

'
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Branch Ofﬁ ce of The Judge Adwocate General (135)
with the
European Theater of Cperations |
APQ 887
BOARD OF RiVIG! NO. 1 19 JAN }945
G: LT0 4234 |
UNITZED STATES ) BRITTANY BAiSZ SECTION, COLMUNICATIONS
) ZONE, EUROPsAN THZATER (F OPZRATIONS
Ve ) ‘ :
) Trial by GCM, convened at Rermes,
Technician Fourth Grade ) Brittany, France, 25 September 1%4.
IVORY LASKER (39908499), ) Sentence as to each accused: Dis-
and Private ZEARL HARRELL ) honorable discharge, total forfeitures
(39122327), both of 415th }  and confinement at hard labor for life.
ingineer Dump Tmck Company ) United States Penitentiary, Lew:.sburg,
) Pennsylvania.

HOIDING by BOARD OF RaVIZH NO. 1
RITZR, SARGENT and STZVS, Judge Advocates

1. The record of trial in the case of the soldiers named
above has been examined by the Board of Review,

2. Accused were arraigred separately and tried together
upon the following charges ard specifications:

LASTER

GIARGI: Violation of the 92nd Article of War.

Specification:

In that Technician Fowrth Grade

Ivory lasker, 415th inglineer Dump Truck
Company did, at or rear L'Hermitage,. Brit-
tany, France, on ar about 26 August, 194,
aid and abet Private Zarl Harrell, 415th
ingineer Dump Truck Company, in forcibly
and feloniously, against her will, having
carnal knowledge of Mademoiselle Therese
Xainguy, by standing guard with a rifle
at the time of the said carnal knowledge
and preventing Mister Pierre Roussel from
coming to the said liademoiselle Therese
liaingyy's assistance,

. oot
T SR
- ¢ -
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(CHARGE: Violation of the 92nd Article of Har,

Specification: In that Private zarl Harrell,
L15th Engineer Dump Truck Company, did
at or near L'Hermitage, Brittany, France,
on or about 26 August, 1944, forcibly
and feloniously, against her will, have
carnal kncwledge of liademoiselle fherese

;..a.lngw.

- Dach accused pleaded not guilty to 'and was found guilty of the
Charge and Specification preferred against him, three-fourths

of the members of the cowrt present when the vote was taken
“econcwrring in the case of accused Lasker, and all members of
the oourt present when the vote was taken concurring in the
‘case of accused Harrell. MNo evidence of previous convictions
was introduced against accused Lasker. Zvidence was intro-
duced against accused Harrell of one previous conviction by
special court-martial for breaking restriction, illegally us~
ing a Government vehicle, twice disobeying the order of an of=-
ficer and behaving disrespectfully tosard an officer, in viola-
tion of Articles of wWar 63 and 96. All members of the court
present at the time the wte was taken concurring, each ac-

- cused was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due, amd to
be confined at hard labor, at such place as the reviewing auth-
ority my direct, for the term of his natural life, The review-
ing authority, the Commandlng Officer, Brittany Base Section,
Communications Zone, Ewropean Theater of Operations, appmroved
each of the sentences, desigmted the United States Penitentiary,
Lewisburg, Pernsylvania, as the place of confinement of each ac-
cused, and forwarded the record of trial for action pursuant to
Article of War 503.

3. The evidence for the prosecution shoved that .accused
‘Harrell had two scars on his right cheek (RR7,52,56), and that
his complexion was darker than that of lLasker (820 56). The
"yellow" soldier, Lasker, was taller and thinrer than Harrell
(R16,18,26-27,35).

. On 26 Awgust 194 Madame Marie Mainguy, age 41, and
her daughter Therese, age 18, lived at Pont Barre, Department of
Ille et Vilaine, France, about one kilometer from L'Hermitage
(R10-11,33). lionsieur Joseph Leveque, age 36, of L'Hermitage
was working at the lainguy fam that evening (RhS) About 6 pm
that day (R36), Therese was warking in a beet field behind the
stables, clad in a blue and white dress with a striped white
‘handkerchief on her head (R11,34). She heard a girl shout on
the road and saw two colored soldiers talking to a girl, Therese
ran to the house and hid imside, and her mother went outside 4234
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(R11-12). The two soldiers then came to the house (233-34).

st the trial liadame lainguy (BR33,36-37), Therese (i1l) and
Leveque (I45) identified both accused (who were in an assexhly
of five colored soldiers), as the two men who came to the house.
Accused Lasker had a bit¢ycle (R26,36) and was dressed in "cot-
ton warking clothes", and accused Harrell was "in khaki" (R34).
They asked liadame lainguy for cognac or brandy ard when she
refused their request they departed (R33-34). Therese returned
to work in the beet field (R11-12).

About 7 pm her mother called Therese and at the
same time both accused returned to the house., Therese circled
sore heaps of straw vhich were in front of the dwelling and ac-
cuscd "also went arcund the heaps", 'he girl ran into the
stoble and then, because she did not feel safe, went up into
the hayloft (R11-12,34,36). The soldiers entered the house and
indicated to kadame Liainguy that they "wanted the young girl
working in the beets with a blouse armd a handkerchief%, iadame
Lainguy said she did not understand and called to Leveque who
was in the cowrtyard. ihen he entered the house the "less black"
soldier, Lasker, pointed his rifle at him, and "the blackest
one", Harrell, said "Boche here, Boche here", and searched the
kit chen and two rooms on the "downstairs floor" and the milk~
shed, DBoth accused searched the outbuildings including the
_stable (R12-13,34~35,45-46)s Each accused was armed (Rl4) and
Harrell continually asked for "the young girl" (R12). liadame
Lainguy called three men who pessed by the house and when they
entéred, they were ordered to "Stay there", Lasker, who was on
one knee, pointed his rifle at the three men and levegue, and
had his finger on the trigger (R35,46~47). Lleveque was then
allowed to resume his work in the courtyard where the soldiers

showed him some photographs (R46-47). Harrell took Madame kainguy

to the beet field and ordered her to '"call the young girl". She
repeatedly sald she did not understand. Finally the soldiers de-
parted and ladame lainguy told Therese she could come down from
the hayloft (R13,35).

Therese then "looked after" the cows ard pigs ard was
in the courtyard when she again saw accused coming back on the
road. Because her mother told her not to stay in the house if
the soldiers came, she wert to the home of Pierre Roussel, age
47, who 1lived about 700 meters away, told the occupants she was
running away from the black soldiers amd that she came to hide.
She was told "we are three men here and we shall be able to stop
them", and Roussel said "we will pass you as my daughter and you
come along and eat with us". Therese removed the handkerchief

from her head and changed from a blue to a black blouse because she
thought accused were looking for her. Accused "looked through" the
adjoining farm, came to Roussel's home ard knocked on the door (Rl4,
37,39). Vhen Roussel opened it accused walked directly to Therese

(137)
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vlio vas eating, said that she had seen "Boche! and imdicated
that they had seen her working in the field wearing s blue
blouse and a handkerchief., ‘hen she pretended not to under~
stend them, Harrell "directed" his rifle at her, took her by
the hand and forced her to go outside. Ioussel accompanied .
her at her reguest and the "tall yellow soldier", lasker, stood
at the door with his gun. The obther Frenchmen continued to eat.
Earrell wanted her '"to show them where the Boche had passed"
but she said she had seen no Boche and that she was a friend of
the imericans. She was then allowed to return ’oo the house with
Roussel (Rl4-16).

Both accused also entered the house again, smoked,
and again told her she had seen the "3oche" but Therese denied it.
After accused remained quiet for about five minutes Harrell said
"Yes, yes, yes you have seen the Boche. Come along". He again
seized her by the hand, "directed" his rifle at her and made her
"eo out by farce"., The girl, who had said Roussel was her father,
seized the latter's hand. Lasker remained by the doar holding his
rifle (R16-17,39). Harrell said he "had seen 3oche -- an aviator”,
but Therese "said all of the time no"., After she was permitted
once more to reenter the house to eat, accused talked to each
other for about ten minutes. They then went to her, took her by -
the hand and told ter to go owside. When she said, 'no, no, no",
Harrell 'showed" her his rifle, Vhen she again took Roussel by
the hand Harrell said "No, no not father" and drew her outside.
However she mairtained her grip on Roussel's hand., Harrell re-
peatedly said "the Boche" and she insisted she had seen no Boche.
Lasker said "no, no" to Harrell who cort inued to draw her slong.
As lasker "did not wish to come" Harrell said to him "I command -~
I order", Lasker, howevery continued to remain near the house
and when Harrell had drawn the girl about 40 meters from the
house, he called "Janes" to Lasker who then joined them (K17-18,
26-27). Therese was still holding Roussel by the hand and liarrell
threatened Roussel with his rifle and also told Lasker "to direct
his rifle" on Roussel. Both accused ordered Roussel to lie down.
As Poussel "did not wish to obey" Lasker "charged" his rifle by
.putting three or four bullets in it and Harrell also '"charged" his
rifle, QRoussel then lay down and lasker remained behind him on his
knee "with his rifle towards me watching me if I should go" (K16-19,
39-40). ‘hen Therese "saw that she was going by herself" with Har-
rell, she started to shout when they were about 30 meters from the
farm occupied by Joseph Depail. Harrell said"'Salope'" ("dirty
bitch'") and when she shouted again he said "'Salope'" continually
amd struck her face. It was 'very dark" as he walked ahead of her
arnd drew her along by the arm. She ,

"fell down arnd I wanted to save myself --
wanted to run away. Then he took me and
I shouted all the time. And then when he
was holding me he put his hand on my mouth.

1234
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Yhilst I was down and vhile I was crying
all the time, he put his hand on my mouth and
there by force he took off my pants',

She was on the grourd because '"he has taken me in his arms ard
put me on the ground" (RE19) where he "did what he wanted to do",
and "took off his trousers also.". His "private part" emt ered
into her "private part" and stayed there for five minutes. l.hen
Joseph Depail, a neighbor, approached, Harrell took his hand off
her mouth and raised up on his hands. 35he warned Depail to hide
the rifle which accused had left on top of a hedge. After re-
moving the weapon, Depail came up to them. Harrell stood up
(R20,42-43), put on his trousers and shook hands with him.

Therese left for Depail's house, where she hid under a pile of
hay., Harrell followed, locking for her armd his rifle. Ue "went
in the house through all the doors and said 'young girl is gone'™.
Meanwhile, Lasker remained LO meters from Roussel's house with

his rifle directed at Roussel whom he kept lying on the ground
(R21-22). Depail showed toth accused where he had hidden the
rifle by an ocak tree, Harrell took it and Depail pointed out to
them "the direction that they had to go away". Both accused shook
hards with him and left (43-44).

Roussel testified that he heard Therese shouting but
could not go to her ald because lasker was always behind him
"directing his rifle on me" (R40). He could not see the girl
from his location (R41). Therese testified that she could see
Roussel and Lasker before she lay on the ground (R21-22).

" Therese and her mother identified a pair of men's
ankle high brown leather shoes, fastened by a leather strap and
buckle, which were received in evidence without objection, as
those warn by Harrell at Roussel's house (R23,35-36; Pros. Zxs.l,
2). She identified also a pair of white cotton step-ins which she
wore immediately before the alleged attack. These were received
in evidence, without objection (R23-24; Pros.ix.3). At the guard-
house in Remmes, Irance, following the alleged attack, she identified
each accused and selected Harrell from a group of about 40 soldiers,
Lasker from a group of ten or 12 (R24-25), She did not consent to
sexual intercourse with Harrell (R25).

Captain James &. Greer, 127th General Hospital, a labor-
atory technician, examined the step-ins identified as Pros, ix. 3
on 12 September 1944. His tests proved that the garment contaired
bloodstains but were rnegative as regards spermatazoa (R28-29).

Doctor Leon, a medicelpractitionerof race, irance, ex-
amined Therese on 27 iugust 1944 (R30). She had bruises on her
thighs, scratches on both legs and complained of pain in her wrists,
although they showed no marks. In examining her organs he "only
found some irritation. On the side were some traces of dried sperm"
vhich "showed to me that sperm had been thrown out". OShe had re--42‘34
. L&

.
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cently had sexual intercourse, in his opinion. "The hymen
was very large and had not been torn. There was no trace
of blood" (i31). There had been penetration (R32).

On 4 September 1944 Technical Yergeant Faul I,
Pauly, igent of the Provost Larshal, 12th Military Police,
Criminal Investigation Section, interviewed Harrell at CID
Headquarters in Remmes, France, cautioned him regarding his
rights and read to him the 24th article of Var (52). Harrell
voluntarily signed a statement reading as follows: ’

"T am Pvt tarl Harrell 39122327 and I remem-

ber the night of 26 August (Saturday) 1944. ‘
About 1900 hours I left camp and went to a ’
tavern in a nearby village. There I net

about 4 white boys and 5 or 6 colored sol- i
diers. I had a few drinks and in a little '
vhile T/4 Ivory Lasker came in. ILasker had

a drink and then we left togetter. Lasker |
had abicycle ard we pushed it along. we ‘
were both carrying carbines. lasker sug- |
gested we take a short cut back to camp.

Soon we met some ageable women, There

were standing in a yard near the road,

There were soms children with them. They

asked for cigarettes and in return they

gave us cquite a few drinks of a strong kind

of liquor. In a while, after Lasker ard I
finished what looked like a quart bottle of
liquor, we went on to a farm house. iaybe \
we had a couple of drinks thers. :e both
went in that famm house. we met there some.
men and Women ard at least one young girl.

I remenber fiddling or feeling around with
some girl. I remember having intercourse
(skrewing) with some girl in a little while,
but I do not know what girl it was. Sgt
Lasker was with me all the time that night.

I do not know if Lasker skrewed any girl

that night. I woke up in my tent in camp

next moming. I still feli drunk, I missed
‘my cartridge belt after I woke up and went
back down the road which Sgt Lasker told me
about and found it. I was drunk and don't
know much about vhat all I did do. ‘“hen I
left camp that evening I was sober. I was
wearing a garrison cap, I think, an 0.D.
shirt, 0.D. trousers, and light brown ankle
fashioned shoes. I carried a cloth zipper
closed small hambag in which I had cigarettes
and candy I thought I might give avay" (R53;
Pros, .EXQL})Q
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The prosecution requested the court not to consider this state-

ment as evidence against lasker (R53). On 5 September 1944,
Pauly also interviewed Lasker at CID Headquarters, cautioned
him regarding his right s and read to him the 24th Article of
War (R53-54). Lasker voluntarily signed a statement reading
as follows:

(141)

"y name, rank and serial number are the same

that are shown above. On Saturday, August 26,

1944, I left camp - ~ accompanied by Pfc

Johnny Tate, on our bicycles, and proceded to

a village about a mile from camp, This village

is in the opposite direction from Remnes, on

the main highway. We did not have any drinks

in the village at this time., Tete and myself

went to a farm house and we exchanged cigarettes
for cogmc. We were their abount an hour and

then retumed to the village. Tate left me and
rode away with some young lady on a bicycle. I

then wert into a tavern and met Earl Harrell,

He bought me & drink and we sat around amd talked

~ for a while. It was then about four thirty P.M
and then we decided to visit the farm house,
where I had been with Tate previous, We then ex-
changed gum, hard tack and cigarettes for two .
small bottles of cognac. After drinking cognac
we went to the next farm house which was about
ons hundred feet away. We again exchanged candy,
for two cups of cognac. While there we drank
the two cups of cognac. We then visited another

- farm house about seventy five or one hundred
yards away. We talked to some man about getting
more cognac. W"e excharged cigarettes for two
small glasses of cognac. We drank same, Ve left
there nd walked dwn the road talking to one
another about different things for about two hours.
We then returned to the farm house, where we talked
to the man concerning cognac. A lady was in the
doorway and she gave us a half a cup aplece of cog-
nac, in exchange for hard tack. . We left there and
Earl asked me to walk domm to the village with him
and I refused, because I had to get up early the
next moming. At that time it was about nine forty
five P.M., It was just beginning to get dark. I
proceded without Earl and returred to camp, 411

. during the aftemoon and evening I had my bicycle
with me. Earl did not have any. I returned to
camp shortly after ten o'clock P.M, ard went to bed.
During the afternoon and evening I was dressed in
my G.I. coveralls, wearing a steel helmet and
carrying my carbine rifle on my shoulder.’ What Zarl

BORFIDENTIAL
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Harrell did after I left him, I don't know.
During the evening I was with “arl, he was
wearing OD shirt and trousers, garrison cap,
_broke down in the middle, and a pair of
" brown boot shoes., He also had with him his
carbine rifle,

I know of no reason why Zarl Harrell of my
company should implicate me in this matter,
unless he was angry, because I wouldn't re-
turn to the village with him.

Before I sign this statement I wish to say
that when I returned to camp I had, had,
plenty to drink" (R54; Pros. Ex.5)..

The prosecution requested the court not to consider this state-
ment as evidence against Harrell (R54). Pauly obtained from
Harrell the palr of shoes received in evidence as Pros, Exs., 1
and 2, which were taken from his duffle bag (R55-56). The duffle
bag was idert ified by Pauly as the one Harrell .daimed as his.

It was al so offered and received in evidence withowt objection
(R56; Pros. Ex.6).

Second lLieutenant Gilbert F. ieiss, 415th Engineer
Dump Truck Company, appointed investigating officer as to charges
against each accused, advised them both regarding their rights
under the 24th Article of ¥ar and went over with each of them
their respective statements previously made to Agent Pauly (R57;
Pros. ixs.4,5). He had known each accused since March 1943 (R57).
Lasker was always a good worker and never had any trouble, Har-
rell's reputation in his company was "just fair" (R58).

On 27 August 1944 Lasker told Private First Class
Johnny Tate, 415th-lngineer Dump Truck Company that "Zarl and him
met one or two pretty nice girls" (R59-60). On the 26th of Awgust,
Tate was in L'Hermitage with Lasker until "fowr or four-thirty"
(R60) and then saw him "back on post" about "eight or elght-thirty
# % % just about dusk dark" (R61l). -

L. For the defense, Technician Fifth Grade James Colquitt,
L15th Engineer Dump Truwck Company, testified that .on 26 August 1944
at about "ten or ten-thirty'" Lasker came to his tent and asked if
he had checked the stoves that night. He d&ld not know whether or
not Lask/er had been drinking (R62-63),

L .

After the rights of ecach accused were respectively ex-
plained to him, Harrell elected to make an unsworn statement amd
Lasker elected to be sworn amd to” testify in his own belm1f (R65-66).

wd
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Harrell stated that "on that evening™ he left camp
and went to L'Hermitage. He was out vith about five white boys
and four colored boys and they sat and drank several drinks.
Sergeant lasker came in and took a couple of drinks that Harrell
bought him. They left together. Lasker had a bicycle which
they pushed along the road., They met some women ard children
in a yard and exchanged cigarettes for cognac. They went down
the road and met "this little short fellow that just came in
here - this little Frenchman" whom they knew, He told them
where they could get more cognac. As they went to another farm-
house, the Frenchman asked them abowt gasoline, but Harrell said
he did not have any with him, At the farmhouse

"2s near as I can rerember we were in the
campany of some women but I was a little
too far gone to remember very much about
what wert on. And then I remember 1 was
back in camp the rext moming" (R66).

- He added that

"I said I was in the company of some women.
| I do remember being with a woman but to me

she was an older woman than this girl and

I can't say I ever remember seeing her.

Of course, to me then -- I was drinking

sure enough — but she didn't look anything

like her, That is all, sir" (R67).

lasker testified that in the afternoon of 26 August 1944
he left camp with Tate, each riding his bicycle. They went to
L'Hemmitage and rode around a while., They decided to get some cog-—
nac from "the little short fellow that identified me hers", They
wernt to his house, drank cognac, stayed about an hour and gave
candy ard gum to his five daughters. Later Lasker went to a tavern
in L'Hermitage amd met Harrell at about four-thirty or five o'clock.
Harrell bought him a drink and they went back to the house where he
has been with Tate. The little shoft fellow was not there but his
wife was and she let them have two bottles of cognac and a glass of
cognac. They drank one tottle, a smll bottle, and then went one
hundred yards to the next farmhouse where they stopped in amd in ex~
chan ge far gum and candy received cognac. They then went almost 75
feet to the next farmhouse where "this little short fellow" was ruk-
ing the yard. Lasker asked him about getting cognac,\but the man
didn't know where it could be cbtained. They then walked around
about two houwrs and came back to where "this fellow was raking the
yard" and asked him again about some cognac., "And the woman was
standing in the door there and she called us in and gave us cognac®,
He decided he had enocugh to drink ard left Harrell who "insisted
that I go to the village with him" and proceeded back to camp. alon4.234
He arrived there a little after ten o'clodk (R67-68).
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Cross-examined, he stated thatlarrell wore that

- evening the same shoes that had been imtrodwced in evidence
(R69). Zxamined by the court, he denied that he had ever
seen Therese before or tltat Harrell had ordered him to hold
his rifle on anybody that evening (R71). On recross-examina-
tion, he did not know why Harrell had implicated him in this
mtter. In his opinion, Harrell was "too drunk to recognize
or even know who was wit h him". The last time he saw him he
was stagzering up the road (R80). '

5¢ In rebuttal, the prosecution showed by further
testimony of Therese that the alleged offense was committed
between 9:00 and 9:15 pm sun time and that accused came to
the farm for the last time at .7:30 pm (RS81), that they were
"mot at all drunk -- not at all -- not at all", that "they
did not at all give the impression of being drunk only fero-
cious" and repeated her former testimony as regards the part
played by each accused (R82-83)., Ladame Lainguy again identi-
fied both accused as the men che saw three times at her farm
on 26 August 1944. Neither of them was drunk (R92). She had
never seen Lasker before that day (R82-85). Lleveque stated
that neither accused was drunk (R92). He never sold or offered
to sell cognac or clder to eitler accused, but did give a small
glass of brandy to lasker. Ieveque had a wife and four children
(R85)s Depail testified he came to the aid of Therese when he
heard her screaming at about 8:45 pm sun.time. The soldier who
attacked her was not drunk, He was sober (R94). According to
Roussel neither accused was drunk on 26 August. They were both
sober (R98-99). When he heard Therese shouting it was about
"half past eight or quarter of nine sun tim"n%Rf)‘?).

6. Accused were charged separately for violations re-
spectively of Article of War 92. The Specification in the case
of Harrell alleges that he did "at or near L'Hermitage, Brittany,
France, on or about 26 August 1944, forcibly and feloniously,
against her will, have carnal knowledge of Mademoiselle Therese
Mainguy"s In the case of lasker, the Specification allc,ges that
at the same time and place he did

naid and abet Private Earl Harrell, L15th Eng-
ineér Dump Truck Company, in forecibly and
feloniously against her will,havingcarnal
knowledge of Mademoiselle Therese lainguy,

by standing guard with a rifle at the time

of the said carnal knowledge and preventing
Mister Pierre Roussel from coming to the

said lademoiselle Therese Mainguy's assl stance",

The convening authority in farwarding these charges for trial

directed that the accused be tried at one tims by the same cowrt-
martial "if neither accused objects". 42 3 4
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After the &reignment of cach accused, the defense
presented on behalf of lasker a motion to sever, to which the
prosecution did not' object. The court denied the motion (R8-9)
ard the prosecution went forward with its evidence., During
the course of thetrial, the prosecution asked the court to re-
consider the motion of the deferse for severance on the ground
‘that the cowrt erred in ruling on the motion and "if the trial
- proceeds it will be void to both defendant s" (R48). Follow-
ing a discussion of the-law between the prosecution, the de-
fense, the law member and the president of the court (R48-50)
a recess was taken (R51). Thereafter, the defense announced
that accused Lasker had been advised of his rights as to sever-
ance of the trial and, after consultation with defense counsel,
had decided to withdraw his motion and "to continue the trial
as it is now rogressing" (R51). The defense withdrew its
motion to sever and stipulated that '

a1l of the evidence introduced thus far
in the case may be considered as against
both defendants just as if no motion has
been presented at the beginning of the
trial" (B51),

Since the record of trial shows that nelther accwsed personally
voiced his assent to being tried with the other, the question
arises whether any substantial right of either accused was in-
juriously affected as a result of his being so tried.

With respect to severance of trials of accused jointly
charged with an offense the Manual far Cowts-Martial directs:

"A motion to sever is a motion by one of
two or more Jjoint accused to be tried
separately from the cther or others. It
will regularly be mde at the arraign~
ment. The motion should be granted if
good cause 1s shown; but in cases where
the essence of the offense is combina-
tion between the parties - conspiracy,
for instance - the court may properly be
more exacting than in other cases with
respect to the guestion whether the facts
shown in support of the motion constitute
a good cause, The more common grounds of
this motion are that the mover desires to
avail himself on his trial of the testi-
mony of one or more of his coaccused, or
of the testimony of the wife of oney or
that a defense of the other accused is an-
. tagonistic to his own; or that the evidence

- (145)

as to them will in some manner prejudice 42 34

nis defense® (¥CM 1928, par.7lb, p.55).
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The Board of Review in CM ETO 895, Davis et al, considered
its authority on appellate review of the court's denial of
a motion for severance and approved the following doctrine
in cases where two or mcre accused are jointly charged:

"Unless such privilege is conferred by
statute or court rule * * * defendants
Jointly indicted are not entitled to a
severance or semmrate trials as a matter
of right. Both at common law and under
statutes declaratory thereof, the grant
or denial of a severance or a separate
trial to defendants jointly indicted rests
in the discretion of the trial court, which,
in the absence of good cause therefor, may
in the exercise of its discretion properly
refuse separate trials, and whose grant or
denial of a separate trial or severance will
be upheld in the absence of an abuse of dis-
cretion clearly shown. The court should,
however, in passing on an application for a
severance exercise a sound discretion, so as
to prevent injustice and should not proceed

.arbitrarily nor capriciously. What consti-
tutes an abuse of discretion in denying sev-
erance or separate trials necessarily de-
pends largely on the whole situation as re-
vealed in each particular case, by the cir-
cumstancds as dis closed at the time the ap-
plication for severance was made ¥ i %!

(23 CJS sec.933a, pp.217-218).

The evidence showed that accused might with legal
propriety have been charged jointly with the rape of Therese,
in which case as the above authorities indicate, the granting
of severance of trials would have been for the decision of
the court in the exercise of its sound judicial discretion
and in the absence of proof of abuse of that discretion its
decision would not be disturbed on appellate review,

In the instant sitwtion, when the motion for a
severance was made by the defense no reason tlerefor ctler
than that "the evidence in some manner might prejudice the
Tec 4 Ivory lasker case" was advanced. Nothing in Harrell's
confession or in his unsworn statement alleged the commission
of any offense by Lasker. Similarly, nothing in Lasker's
statement to Pauly or in his testimony described any improper
conduct by Harrell. The consent of defense counsel that ac-
cused be tried together and the stipulation that the evidence

GQN&IZDE_NTIAL

4234


http:sever;m.ce

GONFIDENTIAL (147)

offered prior thereto should be considered as evidence in
the case, following a conferencs between accused and defense
counsel,, create « strong implication that each accused did
in fact consent to the consolidated trial. The evidence of
the prosecution standing alone shows the gullt of each ac-
cused as alleged beyond any reasonable doubt. Had each been
tried separately the same evidence on behalf of the prosecu-
tion would have sustained separate findings of guilty of
6ach accused. While it should have appeared in the record
of trial that accused each personally consented to their
being tried together, the Board of Review is of the opinion
that no substantial right of either accused was injuriously
affected by reason of the absence of the formal consent in
the record (CM ETO 4589, Powell et al and cases therein cited;
CM ETO L4LL, Hudson et al; CM ETO 4172, Davis et al).

7. As to accused Harrell, the Manual for Courts-Martial
defines the elements of the crime of rape as follows:

"Rape is the unlawful carnal knowledge of
& woman by force and without her consent.

Any penetration, however slight, of a
woman's genitals is sufficient carnal
knowledge, whether emission occurs or not.

The offense may be committed on a female N
of any age. ’

Force and want of consent are indispensa-
ble in rape; but the force involved in the
act of penetration is alone sufficient
where there is in fact no consent. -

Mere verbal protestations armd a pretense

of resistance are not sufficient to show
want of consent, and where a woman fails

to take such measures to frustrate the
execution of & man's design as she is able
to, and are called for by the circumstances,
the inference may be drawn that she did in
fact consent™ (MCM, 1928, par.li8b, p.165).

In this instance, the victim's description of the circumstances
under which she was sought and pursued by both accused, forced
to accompany Harrell to a secluded spot, after he had threatened
her mrotectars with his rifle, and forcibly compelled to have
sexnal intercourse with him, his wluntary confession, the cor-
roborating testimony of Depail who came upon them while the act
was in progress, and the evidence disclosed by the doctor's ex-
amination, all showed the guilt of accused Harrell as alleged
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beyond any reasomble douwbt, Her non-consant was beyond
question. The court's findings are supported by a wealth
of substantial competent evidence and are final ard binding
upon :;ppella.te review (cu ET0 3709, Martin and cases therein
cited).

8. As to accused lasker, charged under Article of
War 92 with aiding and abetting Harrell in his commission of
the crime of rape, the distinction between principals, and
aiders amd abetters has been abolisisd by Federal Statute
(sec.332, Federal Criminal Code, 18 USCA 550; 35 Stat. 1152).
The distinction is also not recognized in the administration
"~ of military justice (Winthrop's Military Law and Precedents -
Reprint, p.108; CM ETO 72, Farley and Jacobs; CM ETO 1453,
Fowler). Accordingly Lasker might properly havo been charged
with rape as a frincipal (CM ETO 3740, Sanders et al pp.23-24).
It does not follow, however, that it was improper to charge him
with the substartivé affense of aiding ard abetting the actual
rape, as distinct from rape itself. The purpose of section 332
of the Federal Criminal Code was not to grant aiders and abetters
any imunity, bubt merely to prescribe and simplify the procedure
for their prosecution (Haggarty v. United Sta.tes, 5 Fed. (2nd)
. 221;., CM ETO 3740, Sanders et al).

It was not. nscessary for the pmof to show that Lasker
actually entrapped and imprisoned the victim while Harrell engaged
in sexual intercourse with her,, In truth his presence at ths rape A
was not essential to his liability as an aider anl abetter (Parisi - |,
v. United States, (CCA) 279 Fed. 253,255; Jin Fuey Moy v. United
States, 254 U.S. 189, 65 L.Ed. 2lk4; Colback et al v. United States
(ccA), 10 Fed. (2nd) 407). Prosecution's evidence did, however,
show beyond reasonable doubt that, with Harrell, Lasker sought and
pursued Mademoiselle Mainguy. With his rifle he compelled Roussel
to 1ie on the ground a short distance from the point where she was
being raped by Harrell and prevented Roussel from attempting to
succor the young woman. A plain case of aiding and abetting the
conmission of the principal crime was thereby established (CM ETO
3740, Sanders et al and authorities therein cited).

All of the members of tle cowrt present at the time the
vote was taken concurring, each accused was sentenced to dishonor-
able discharge, total forfeitures and confinement at hard labor
for 1life. The sentence is legal as to Harrell, since he was con-
victed of rape, for which a life sentence-is one of the “alterna-
tive mandatory punishments (AW 92). The sentence is also legal as
" to Lasker. The measure of punishment for aiding and abetting the
commission of the crime of rape, determined by analogy and not mde
mandatory by any Article of War, is any punishment excepting death
which the court-martial my direct (OM ETO 3740, Sanders et al, ppe
24-25, and authorities there cited)
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9. The charge sheets show that accused Harrell is 26
years three months of age armd was irmducted 28 Januvary 1943.
Accused Lasker is 26 years seven months of age and was inducted
1l February 1943. Neither accused had any mrior service.

10, The court was _-=2gally constituted and had jurisdic-
tion of the persons and offenses. No errors affecting the sub-
stantial rights of either accused were committed during the trial.
The Board of Review is of the opinion that as to each accused the
record of trial is legally sufficient to support the findings of
guilty and the sentence.

11. Penitentiary confinement is proper as to Harrell under
Articles of War 42, 92 ard sections 278, 330, Federal Criminal
Code, 18 USCA 457, 567. It is also proper as to Lasker who, as an
aider and abetter, may be punished as a mrincipal (CM ETO 3740,
Sanders et al, p.25). The desigmation of the United States Peni-
tentiary, Lewisburg, Pennsylvania, as the place of confirement of
each accwed is proper (Cir. 229, WD, 8 June 1944, sec.lI, pars.

1p(4), 3b).
// é .
/)4“—%" / Jidge Advocate -

udge Advo cate
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War Department, Branch Office of The Jutigﬁ Advocate Gereral with
the European Theater of Operations: JAN 1945 TO0: Com=
manding General, Brittany Base Section, Communications Zone, Euro-
pean Theater of Operations, APO 517, U. S. Army.

1. In the case of Technician Fowth Grade IVORY LASKER
(39908499) and Private EARL HARRELL (39122327), both of 415th
Engineer Dump Truck Company, attention is invited to ths fore-
going holding by the Board of Review that as to each accused
the recard of trial is legally sufficient to support the find-
ings of guilty and the sentence, which holding is hereby ap~-
proved. Under the provisions of Article of War 50%, you now
have authority to order execution of the sentences.

) 2. ‘When copies of the published order are fomrded to -
this office, they should be accompanied by the foregoing hold-
ing and this indorsement. The file number of the record in this
office is CM ETO 4234. For convenience of reference please place
that number in brackets at the end of the order: (CM ETO 4234).

Ly beee g

, L/. C. MeNBIL,
Brigadier General, United States Army,
Assistant Judge Adwocate Gereral.
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Branch Office of The Judge Advocate General (151)
with the
European Theater of Operations
APO 887

BOARD OF REVIEW NO. 1 18 DEC 1944
CM FTO 4235

UNITED STATES BRITTANY BASE SECTION, COMMUNICATIONS

ZONE, EUROPEAN THEATER OF OPERATIONS
v.
Trial by GCM, convened at Rennes,
Brittany, France, 6, 10 October 1944.
Sentence as to each accused: Dishon-
orable discharge, total forfeitures
and confinement at hard labor for one
year, Seine Disciplinary Training Cen-
ter, Paris,France.

Privates JOSEPH T. BARTHOLONEW
(38379845) Battery C, 578th
Field Artillery Battaliou and
ALVIN A, BRISCOE (38378145),
Battery B, 578th Field Artillery
‘Battalion

e " N N Nt N S e P P

HULDING by BOARD OF REVIEW NO, 1
RITER, SARGENT and STEVELS, Judge Advocates

1. The record of trial in.the case of the soldiers named
above has been examined by the Board of Review,

2. Accused were tried upon the following Charge and bpecifica-
tions respectively:

BARTHOLONEW
CHARGE: Violation of the 96th Article of War,

Specification 13 In that Private Joseph T. Bartholomew,
Battery "G, 578th Field Artillery Battallon, did,
in the vicinity of Pleudihen, Cotes-du-Nord, France,
on or about 6 August 1944, wrongfully and unlawfully
conmit an aggravated assault upon Mademoiselle Odette
Bourcoeur by striking her with his fist, and teering
her clothes and attempting to throw her upon the
ground.

Specification 2: (Finding of not guilty).
BRISCOE .

CHARGE: Violation of the 96th Article of War.
CONF!PE_NTIAL
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Specification 1: In that Private Alvin 4. Briscoe,
Battery "B", 578th Field Artillery Battalionm,
did, in the vicinity of Pleudihen, Cotes-du-Nord,
France, on or about 6 August 1944, wrongfully
and unlawfully commit an sggravated assault upon

" Mademoisells Qdette Bourcoeur by striking her with

his fist, tearing her clothes and attempting to
throw her upon the ground,

‘Specification 2: (Finding of not g'u.ilty)

Accused, in open court, consented to be tried together, Each pleaded

. not guilty and each was found not guilty of Specification 2, and guilty
of Specification 1 and of the Charge. No evidence of previous convic-
tions was introduced as to either accused, 'Each was sentenced to be
dishonorably discharged the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor, at such place -
as the reviewing authority may direct, for five years. The reviewing
authority, as to each accused, approved only so much of the sentence
as provided for dishonorable discharge the service, forfeiture of all
pay and allowances dus or to become due, and confinement at hard labor
for one year, designated the Seine Diseciplinary Training Center, Paris,
France, as the place of confinement, and forwarded the record of trial
for action pursuant to Article of War 504, .

. 3. As to Specification 1 of the Charge of which each accused -
was respectively found guilty, there was evidence. prosented by the pros=
ocution as follows:

At about one o'cleck (R15) on the afternoon of 6 August
1944, ¥ademoiselle Odette Bourcoeur, age 18, and Mademoiselle Annick
Chouin, age 16, both of Pleudihen, Cotes du Nord, France, were walke-
ing along a- road about one kilometer from that town (RS, 8, ,11,16).
They observed that three colored American soldiers were folloving them -
and therefore "hastened on without rumning".” The soldiers "directed
their rifles" at the girls and ran up to them (R7,9,13), According t
Odette's testimony, the two accused "got hold" of her and the othgr
tho trio, not idontifiod, took hold of Annick, '

"They took our arms a.nd they made movements which :

were more or less delicate, * * % more or less

rude® (R7,8).

Both accused struck Odette in the face causing her nose to ble
giving her a "little cut" on the lips (R14). They tried to throw
on the ground but did not succeed as she "struggled against it. Ir
sisted” (R1l). According to the girls'! testimony Odette's clothes were
not torn (R8,14). Meanwhile the unidentified negro pointed his rifle

at Annick (RlO) and pulled her into a field where he tore her dress and
apron (R12), At this moment Captain Murray R. Goldstein, 578th Field
Artillery Battalion and a Lieutenant Short, his"motor officer", came
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elong in a jeep and saw three soldiers and two girls "struggling
in a field, about fifteen yards off the highway", The officers stopped
the car and shouted, The soldiers started to run but accused Bartho-
lomew was caught, and the other two continued out of sight. The
girls who "had been yelling and screaming", ran up to the officers "in
a very disheveled condition and shouting" (R18-19). Goldstein noted
that they "seemed to be cut up, their clothes were torn" (R20) and
they "seemed pretty hysterical® (R22). The officers disarmed accused
Bartholomew, who

started to explain that he was not attacking the
girls, but had only been trying to protect the
two men, especially. his friend Briscoe, from
getting into trouble, but that he could not, he
did not have any success with them"(R19).

Goldstein observed that the fly of accused Bartholomew's pants was open
and that the girls

"gestured at him, as though he was one of the
men attacking them" (R19,22).

Shortly thereafter, Captain Richard V. Riddell, lLedical Corps,
578th Field Artillery Battalion, saw Odette and Annick at the command post
where they were brought by Goldstein and Short after the alleged attacks.
He observed that

"one was a bit disheveled, her dress had been
torn, and one had some evidence of slight lacer-
ations around her mouth and nose. There was a
small amount of blood" (R23).

They appeared to him "around sixteen", one

"five feet two or three, and the other was two or
three inches taller, both moderately plump, well
filled out® (R24).

On 8 August 1944, Captain William H., Bollinger, 578th Field Artillery
Battalion, the investigating officer, interviewed both accused and ad-
vised each of them of his rights under the 24th Article of War. Accused
then voluntarily signed separate sworn statements which were received in
evidence without objection (R24-25,26). Accused Bartholomew's statement
readss ’

"We were over by a house drinking cognac with
two young ladies. The girls wanted to go further
up into the woods., We all went down the road
where we met Capiain Goldstein and Lt., Short,
When Captain Goldstein rode up, the girls started
to run. He made the girls get in the jeep and I
told him I wasn't doing anything but talking"
(Pros. Ex.1). 42
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Accused Briscoe séid in his statement:

"o had been drinking cognac that we had gotten
from a house near "B" Biry. Ve met two young
ladies. We talked to them, and we walked a
little ways with them. When we got to the end
of the road we saw Captain Goldstein and Lt.
Short coming in a jeep., Knowing that I was
out of my battery area in violation of orders
I ran, When I first saw Captain Goldstein we
were standing about 15 feet from the road"
(Pros. Ex.2).

4o After his rights were explained to him, each accused elected
‘to remain silent (R27-28).-

‘ 5. The court adjourned on 6 October 1944 and reconvened 10 Octo-
ber 1944. On 9 October 1944, Second Lieutenant Frederick T. Doneld was
appointed Assistant Trial Judge Advocate of the court, vice Second Lieuten-
ant Mora D, Womack, Assistant Trial Judge Advocate, relieved. The record
fails to show the presence at or absence from the trial of Lieutenant
Donald. His absence, however, "in no wise affected the validity of the
proceedings or rights of accused" (CM 130217 (1919), Dig. Op. JAG,
1912-1940, sec.395(54), p.235).

6. With reference to the evidence disclosed at the trial and
the Speeification of which each accused was respectively found guilty,
two questions are presented: first, does the evidence show any greater
offense committed by each accused than mere assault and battery, for
" which the maximum punishment 1s specifically limited to six months cone
finement at hard labor and two-thirds of one month's pay per month for .
a like period (MCM, 1928, par.104c, p.100); second, if & greater offense
‘than assault and battery was committed by each accused, is it sufficiently
alleged in the specifications?

(a) With reference to the first question, the evidence de-
monstrates that each accused could properly have been charged with asgault
with intent to cormit rape., The manner in which the girls were pursued
by both accused, both armed with rifles, the enforced separation of the
girls by the accused and the third unidentified soldier, their striking
Odette in the face with their fists, their.atterpt to throw her on the
ground, her resistesnce, cries and after the attack, her disheveled ap-
pearance, the prompt flight of the three soldiers, the fly of one of whom
was open, upon the arrival of two officers, all present a pattern of con-
duct from which the court, had each accused been charged with assault
with intent to commit rape under the 93rd Article of War, could properly
have inferréd the intent of each of them to conclude their assault with
the rape of Odette. In instances where young women and female children
of various ages have been subjected by accused to assaults in which "ir-
decent" conduct is prominently featured, it has been held that such of-
fenses ere .of greater seriousness than assault and batlery, and that no
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maximum penalty is provided in the table of maximum punishments

for such offenses (MCHM, 1928, par.104c, p.97; Cli 188606, Paperis.

(1 B.R. 129); CM ETO 3869, Marcum; CM Epq 2195, Shorter; Cif ETO

571, Leach; CM 810762, Valeroso). In the Leach case, above cited,

the vietim, a girl asge 11 years, was taken by the wrist and. led by

the accused from a highway to a bank® where he lifted her over a hedge,
put his hand on her hips and pulled her down on the grass, He removed
her knickers, unfastened his trousers "in the front", "took his thing
out" and put it between her legs. Pressirg her side hard, accused
moved his body up and down for five minutes. Suddenly he jumped up
*and sprang over the hedge, leaving the girl lyirg in the field. Accused
Leach was charged under the 96th Article of War; the specification
alleged that he did "unlawfully and indecently essault a British civi-
lian female, named Joyce Rrown, aged eleven years®., In the lMarcum case,
above cited, the victim was a girl of eight years, similarly assaulted,
the specification under the 96th Article of Var chargirg that accused
did "wrongfully, unlawfully and feloniously take indecert liberties
with Sylvia May Sanders, a ferale under nire years of age, bty fondling
her and placing his hands upon her leg and private parts". In the
opirion of the Board of keview, the conduct of each accused in the in-
stant case, in striking the victim in the face and atterpting to throw
her on the ground, together with all the surrounding circumstances, con-
stituted evidence from which the court could find sccused guilty of
that type of indecent assault and battery described in the cases above
clted. Although the victims in the Leach and }arcum cases clited above
were 11 and eight years of age respectively, the Board of Review is

of the opinion that in cases of irdecent assault the questions of age
or sex of the victim are immaterial. )

(b) The second questicn is then presented whether the
Specification, alleging, as to each accused, that he did

"wrongfully and unlawfully cormit an aggravated
assault upon Nademoiselle Odette Bourcoeur by
striking her with his fist, and tearing her
clothes and attempting to throw her upon the
ground",

sufficlently alleges the offense of an "indecent" assault of the natufév
referred to above.

In the case of Norton v. State, 14 Texas 387,393, the court

said:

"in 'aggravated essault! is, at the common law,

one that has, in addition to the mere intent to

commit, another object, which is also criminal;

but it may be doubted whether at comnon law the

term had a technical and definite meaning. It

seens rather to have been s phrase used by the com-
mentators and text-writers, in contradistinction

to 'cormon assault'!, to include all those species .
of assault which, for various reasons, have conre to 42&
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be regarded as more heinous than common assaults,
or had been singled out and made the subject of
special legislative provisions, In the criminal
codes of some of the states of the Union, the term
tageravated assault! is given a definite and pecu-
liar meaning of its own."

In the case of Ellers v. State (Tex.), 55 S.W. 813, it was held

that an assault becomes aggravated when cormitted by an edult male on
the person of a female child., In the case of Commonwealth v, DeGrange, .
97 Pa. Super., 181, 185, an indecent assault was defined as the taking
ry a man of indecent liberties upon the person of a female without her
consent and against her will, but with intent to comrit the crime of
rape., It has been held that an indecent assault is an "aggravated as=-
sault" and simple assault is hecessarily included therein (State v,
Waid, 67 P. (2d) 647,648, 92 Utah 297).

The terminology of the Specification against esch accused
is inapt in the use of the word "aggravated", which appears to be
merely the conclusion of the pleader. Nevertheless, coxbined with
allepations of striking the victim, tearing her clothes and &ttempting
to throw her upon the ground, it may reasonably be said to have fairly
apprised each accused that he was charged with a more seriocus offense
than simple assault and battery and punishable by a more severe sen=-
tence, namely, an indecent assault upon a young wonan (see subpar.(a),
suprag. The Board of Review in its appellate function hes heretofore
exercised the power to construe and interpret specifications in ac-
cordance with the true intent and meaning of the pleader (ClM EIC 3803,
Gaddis et al, and authorities thereir cited). The guldirg prirciples
in such construction and interpretation are found in the following
authorities with respect to indictment and informations, quoted in CM

ET0 3740, Senders et al: :

WThe rigor of old common law rules of criminal
pleading has yielded, in modern practice, to the
general principle, that formal defects, not pres
Judiciel, will be disregarded. The trve test of
the sufficiency of an indictment is not whetler
it could have been made more definite and certain,
but whether it contains the elemenls of the offense
intended to be charged, and 'sufficiently apprises
the defendant of what he must be prepared to meet,
and, in case any other proceedings are taken against
him for & similar offense, whether the record shows
with accuracy to what extent he may plead a former
acquittal or conviction.'® (Cochran v. United States,
157 U.S. 286,290, 39 L.Ed., 704,705, 15 S.Ct.628;
Rosen v, United States, 161 U.S. 29,34,40 L.Ed., 606,
607, 16 S.Ct. 434, 480, 10 Am, Crim. Eep,251),
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"Section 1025 Revised Statutes (U.S.C. title 18,
sec.556) provides:

'No indictment found and presented by a
grand jury in any district or other court
of the United States shall be deemed in=-
sufficient, nor shall the trial, judgment,
or other proceeding thereon be affected by
reason of any defect or imperfection in
matter of form only, which shall not tend
to the prejudice of the defendant,’

This section was enacted to the end that, while

the accused must be afforded full protection, the
guilty shall not escape through mere imperfections

of pleading.

It, of course, is not the intent of seec,1025 to dis-
pense with the rule which requires that the essentlal
elements of an offense must be alleged; but it auth- .
orizes the court to disregard merely loose or inarti-
ficial forms of averment., Upon a proceeding after
verdict at least, no prejudice being shown, it is
enough that the necessary facts appear in any form,
or by fair construction cen be found within the terms
of the indictment" (Hagner v, United States, 285 U.S.
427,431,433, 76 L.Ed., 861,865,866).

Section 1025 Revised Statutes (18 USCA sec.556) is the counterpart of
the 37th Article of War, which in pertinent part reads as follows:

"The proceedings of a court martial shall not be held
invalid, nor the findings or sentence disapproved in
any case * * ¥ for any error as to any matter of plead-
ing or procedure unless in the opinion of the reviewing
or confirming anthority, after an examination of the en-.
tire proceedings, it shall appear that the error com- .
plained of has injuriously affected the substantial rights
of an accused".

The meaning and effect of the language contained in these
"gtatutes of amendments and geofailes" (Black's Law Dictionary - 3rd Ed.,
p.1017) is further clarified by many decisions. An indictment which
will enable a person of common understending to know what is intended is
sufficient (Nickell v. U.S. (Or.1908) 161 Fed 702, 88 C.C.A. 562), 4n
indictment or information is sufficient under these statutes, if the of-
fense be deacribed with sufficient clearness to show a violation of law,
to enable the accused to know the nature and cause of the accusatlon,
and to plead a judgment, if one be rendered, in bar of further prosecu-
tion for the same offense (U.S. v, Behrman (N.,Y. 1922) 42 S. Ct., 303,
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258 U,S, 280,66 L.Ed, 619; Dierkes v. U.S. (C.C.4., Ohio, 1921)

274 Fed. 75, certiorari denied (1921) 42 S. Ct. 55, 257, U.S. 646,

66 L, Ed. 414; Dr. J. H. McLean Nedicine Co, v. U.S. (C.C.A. Mo,
1918) 253 Fed. 694; Knaver V. U.S. (Iowa,1916) 237 Fed. 8,150 C.C.A.
210; U.S, v. Prieth (D.C. N.J. 1918) 251 Fed 946). Further these
corrective statutes are applicable where the only defect complained
of is that some element of the offense is stated loosely and without
technical accuracy (See U.S. v. Dimmick (D.C. Cal 1901) 112 Fed.352,
affirmed Dimmick v, U.S. (C.C.As 1903) 121 Fed.638). (See also cases
cited 18 USCA, sec.556, pp.43-44).

The language of Specification 1 as to each accused informed
him that he was charged with an "aggravated" assault, that the person
80 assaulted was a woman and that he struck her with his fist, tore
her clothes and attempted to throw her upon the ground. 1In the
opinion of the Board of Review, while the specification does not de-
scribe with technical accuracy an indecent assault, neither accused
was misled by the language used and was sufficiently apprised that he
was so charged.

7. The charge sheet shows that accused Bartholomew is 32 years
of age and was inducted 1 February 1943 to serve for the duration of
the war plus six months, and that accused Briscoe is 29 years of age
and was inducted 6 January 1943 to serve for a similar period, Neither
accused had prior service,

8. The court was legally constituted and had jurisdiction of

the persons and offenses, Ko errors injuriously affecting the substan-

tial rights of either accused were committed during the trial., The
Board of Review is of the opinion that the record of trial is legally
sufficlient as to each accused to support the findings of guilty and
the sentence,

9. The period of confinement adjudged in the sentence is withe-
in the authorized maximum (CM ETO 571, Leach; CM ETO 2195 Shorter;
CM ETO 3869, Marcum), Confinement of each accused in Seine Disciplin-
ary Training Center, Paris, France, is authorized (TWX No. 53842,
ETOUSA, 12 October 1942).

Judge Advocate
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J. 7 .~ Judpe Advocate
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War Department, Branch Office of The Judge Advocate General>uith

the European Theater of Operations. 1 T0: Command-
ing Genersal, Brittany Base Section, Commug§.2§§oﬁg4%one, Europesan

. Theater of Operations, APO 517, U. S. Army. :

1. In the case of Privates JOSEPH T. BARTHOLOMEW (38379845),
and ALVIN A, BRISCOE (38378145) respectively of Battery C and Battery
B, 578th Field Artillery, attention is invited to the foregoing hold-
ing by the Board of Review that the record of trial is legally suffi-
cient as to sach accused to support the findings of gullty and the
sentence, which holding is hereby approved, Under the provisions of
Article of.War'SOQ, you now have authority .tc order execution of the
sentences, A

2. When copies of the published orders are forwarded to this
office, they should be acecompanied by the foregoing holding and this
indorsement, The file number of the record in this office is CM 4235.

‘For convenience of reference please place that number in brackets at
the end of the ordera: (CM ETO 4235).

- " E. C. McNEIL. _
Brigadier General, United States Army,
Assistant Judge Advocate General?

v
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Branch Office of The Judue Advocate General (161)
with the

European Theater of Cperaticns

Ard 887
BOARD OF REVIEY NO. 2 9 4 NOV ‘344
CM ETO 4238
UNITED STATES 4TH INFANTRY DIVISION
Ve Trial By GCM, convened at Saint Vith,

Private HARVEV P, FLACK
(6669000), Antitank Company,

224 Infantry.

Belgium, 1 October 194/« Sentence:
Dishonorable discharge, total for-
feitures, and confinement at hard
labor for 40 years, Eastern Branch,
United States Disciplinary Barracks,
Greenhaven, New York,

HOLDING by BOARD OF REVIEW NOs 2

VAN BEMSCHOTEN, HILL and SIFEPER, Judge Advocates

} l. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2+ Accused was tried upon the following charges and specifica-

tions;

.

CHARGE I: Violation of the 63rd Article of Var.,

Specificationy In that Private Harvey. P. Flack,

Antitank Company, 22nd Infantry, did, in the
vicinity of Corbeil, France, on or about 2§
Aungust 1944, behave himself with disrespect
toward Ceptain Oscar B. Willingham, his super-
ior officer, by saying to him, "No, Sir, I want
to be attended to now", or words to that effect.

CPARGE IT: Violation of the 65th Article of War.

Specification 13 In that &« » » did in the vicinity

of Corbeil, France, on or about 25 August 1944,

draw a weapon, to wit, a German eautomatic pistol
against Technical Sergeant James A. Phillips,
Antitank Company, 22nd Infantry, a noncommissioned
officer, who was then in the execution of his office.

CONFIDENTIAL ’
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Specification 2; In that ® » @ did in the vicinity

' of Corbeil, France, on or about 25 August 1944,
attempt to strike Technical Sergeant James A.
Phillips, a non-commissioned Off'icer, on the
body with his fist, while said Technical Ser-
geant James A. Phillips was in the execution
of his office. '

CHARGE III: WViolation of the 64th Article of War.

Specification 13 In that ® ®» @ did in the vicinity
) of Corbeil, France, on or about 25 August 194,
[ . draw a weapon, to wit, a German automatic pis-
tol against Captain Qscar B, Willinghem, his
superior officer, who was then in the execution
of his office. : '

. Specification 2; In that & @ ® having received a
lawful coammand from Captain Oscar Be Willing-
bem, his superior officer, to give him, the
said Captain Oscar B, Willingham, the pistol,
did in the viecinity of Corbell, Francs, on or ‘
about 25 August 1944, willfully discbey the same.:

He pleaded not guilty and, two-thirds of the members of the court pres-
ent when the vote was taken concurring, wes found guilty of all the
charges and specifisations with the substitution of the word *Belglan®
for *German* in Spesification 1, Charge II, and in Specification 1, -
Charge III.. Evidence was introduced of one previous convistion by K
special sourt-martial for breash of reatriction, in violation of Article
of War 96, Three-fourths of ‘the members of the court present when the
vote was -taken conocurring, he was sentensed to be dishonorably discharged
the gervice, to forfeit all pay and allowances due cr to become due, and
to be confined at hard labor at such place as the reviewing authority may
direct, for 40 years. The reviewing authority approved only &0 mush of
the findings of guilty of Specification 1, Charge III, and Charge III, a3
involve findings that the ascused 4id, at the time and place alleged, lift
uwp a weapon, to wit, a Belglan automatioc pistol, against Captain Oscar B.
Willingham, his superior officer, who was then in the execution of his of-
fice, in violation of Article of War 64; approved the sentence, desig-
nated the Fastern Bransh, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinement, andforwarded the record of trial
for action pursuant to Article of War 50i. ’

3« Evidence introduced by the prosecution showed that on 25 dugust
1944, scoused wes a private in the antitank Company, 22nd Infantry, which
on the day in question was stationed near Corbeil, France, About 1630
hours on that date and at that place, asoused was brought before his com-
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pany coammander, by the charge of quarters, for disciplinary actione.

The compeny commander, Captain Oscar B. Willingham, 224 Infantry,

who testified and was a witness to all that followed, told accused

to return to his platoon, that he would attend to him later. Accused
replied; ®No, Sir, I want to be attended to now'. Accused repeated
this and, as the company was getting ready to move, the Captain called
for guards to place accused in confinement. Technical Sergeant James

A. Phillips, of this geme company, who responded to the call and who
testified in corroboration of Captain Willingham, grabbed accused and
forced him into an adjoining room where accused broke awey and attempted
to strike Phillips., Sergeant Phillips dodged the blow and bodily rushed
accused into the court yard, Here accused drew a Belgian .38 caliber
pistol and pointed it at Phillips. .The captain, a witness to all this,
rushed out and, at that time being in the execution of his office, said
to accused, *Give me that dammed gun"e. Accused pointed the pistol at
his ceptain, said he would not and warned him not to came any closere
The captain repeated his order to accused to surrender the gun and
moved in closer. Accused said "I am not giving you that gun and I dont't
want you to come any closer tome®. By this time Captain Willingham was
‘efairly close® to accused, so he jumped in anddisarmed him. The pistol
was loaded (R5-8,11,12).. The captain and Sergeant Phillips were fully
corroborated in this testimony by First Lieutenant Williem C. Hurst:of
the 22d Infantry (R8-11). Lieutenant Hurst said accused had been drink-
ing, but did not appear to be badly under the influence of intoxicants
(R9)s Phillips testified accused "walked straight as a normel man would"
(R12). Captain Willingham testified, "Well, Private Flack was drinking .
buz Private Flack knew well enocugh what he was doing. He was not drunk®
(RG).

»

44« Accused, advised of his rights. elected to remsin silent. He
called no witnesseg.

5. The testimony establishes each factual allegation of each
gpecification except that accused did not draw a German pistol at Captain
Willingham, as alleged in Specification 1, Charge IIX, but rather pointed
the pistol of Belgian make, at his commanding officer. This varience,
Immaterial, between proof and allegation was corrected by the reviewing
authority who properly found the expression *did 1ift up® a pistol more
accurately descriptive of accused's conduct in pointing the pistol thean
the words *did draw¥, those used in the allegation. "The raising in s
threatening manner of a firearm ® ® & would be within the description,
'1ifts-up' (Winthrop)* (MCM, 1928, par.l34a, pel)8). The proof shows
that at the time of the assault, Captain Willingham, the superior of-
ficer of accused, was in the execution of his office, The proof also
shows accused guilty of each charge and specificatlon, except as noted
above. - : .

-~
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6. The charge sheet shows that accused is 23 years eight months
of age. He enlisted at Fort Benjemin Harrison, Indiana, 25 October

1939. His service is governed by the Extension Act of 1941. He had
no prior service.

7. The court was legally constituted and had jurisdiction of the
person end offenses. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Re-
view is of the opinion that the record of trial is legally sufficient
to suppert the findings of guilty and the sentence.

8. The offense of lifting up any weapon agaj.nét a superior of-
ficer being in the execution of his office shall be punished by death
or such other purishment as a court-martial msy direct (A7 64).

9. The designation of the Bastern Branch. United States Dis-
ciplinary Barracks, Greenhaven, New York, as the place of confine-

ment, is proper (A7 42; Cir.210, WD, 14 Sept. 1943, sec.VI, as
amended ).

@( }&Qt o 4& }udge Adw}qcate_
: ﬁ W -M{MJ Judge Advocate

Voo . -~ :
%mm@ﬁﬁz& Judge Advocate’
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War Depariment, Branch Office of The Jud%F Advocate General with the
European Theater of Cperations. 24 NOV 1344 TO; Comnand.
ing Ceneral, 4th Infantry Division, APO L4, U. S. Army. ‘

1. In the case of Private HARVEY P. FLACK (6669000), Antitank
Corpany, 224 Infantry, attention is invited to the foregoing holding
by the Board of Review that the record of trial is legally sufficient
to support the findings of guilty and the sentence, which holding is
hereby approved. Under the provisions of Article of Wer 50%, you now
have authority to order execution of the sentence,

. . .

2. It is noted that accused has five years service; one previous
conviction for a minor offense was intrdduced; the offenses were all
charged as militery offenses; and although the pistol was loaded, it
was not fired. While accused was not drunk, liquor was an element in-
fluencing his misconduct. It appears to be a case where suspension
of the dishonorable discharge and confinement in a diseciplinary train-
ing centershould be considered.

3. When copies of the published order are forwerded to this of-
fice, they should be accompanied by the foregoing holding end +this in-
dorsement. The file mumber of the record in thig office is CM ETO 4238.
For convenience of referance, please place that number in brackets at thq
end of the order; (CM ETO 4238),

Y st

E. Ce McNEIL,
Brigaedier General, United States Army,
Assistant Judge Advocate General.
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UNITED STATES ETH II'FaNTRY DIVISION

Trial by GCM, convened at i1 T,

U. 3. army (France), 11 Jctober
1944. Sentencs: Dishonorac-;
discharge, total forleitures ond
confinement at hard labor for Xifc,
United States Penitentiary, Lewis-
burg, Pennsylvania.

Ve

Private WILBURW LO.E
(34107423), Company X,
28th Infantry.

KOLZING by BOARD OF REVIE! 1'0. 1
RITER, SHERIIAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named abOV°
has been examined by the Board of review.

2. Accused was tried upon the following Charge and Snecification:
CHARGE: Violation of the 58th Article of Viar.

Specification: In that Private (then Private First
Class) Wilburn Lowe, Company X, 28th Infantry,
did, at St. Eflex, France, on or about 2100 14
September 1944, desert the service of the United
States by absenting himself without promer leave
from his organization with intent to avoir
hazardous duty and shirk important service to
wit: attack on enemy and remaining ahsent 1ntil
he surrendered himself to his company at 1520
20 September 1944. 4

roUt.;

He pleaded not guilty and, three-fourths of the members of ths court
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present at the time the vote was taken concurring, was found guilty
of the Charge and Specification., No evidence of previous convictions
was introduced, Three-fourths of the members of the court present at
the time the vote was taken concurring, he was sentenced to be dis-
honorably discharged the service, to forfelt all pay and allowances
due or to become due, and to be confined at hard labor, at such place
as the reviewing authority may direct, for the term of his natural
life., The reviewing authorlity approved the sentence, deslignated the
United States Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement, and forwarded the record of trial for action pursuvant
to Article of War 50%.

3. Competent, substantial evidence established the pertinent
facts that accused on the afternoon of 14 September 1944, while his
company was bivouacked in the rear assembly area on the Crozon Penin-
sula, (France), received actual notice that his company was under
orders to move that evening to the forward essembly area prevaratory
to an attack upcn the enemy early the next morning. Yithout authority
of any kind, he left his organization late that afternoon after he had
knowledge of and before the advance movement started, and remained ab-
sent from his command until 20 September when he voluntarily surrendered
himself +to military contrcl. During his absence his organization,
cormencing on 15 September, varticipated in the battle which resulted
in the surrender of the enemy forces on the peninsula on 19 September.
It is no mere colncidence but a highly incriminating fact that accused's
absence commenced immediately prior to this important action and ter-
minated after the conclusion of the conflict., By his timely and con-
veniently arranged absence he avoided the hazards and perils of battle
endured by his fellow soldiers. All the elements of the offense
charged were proved beyond reasonsble doubt (CM ETO 4570, Hawkins,
and authorities therein cited).

4. The charge sheet shows that accused is 25 years of age. He
was inducted 11 July 1941 to serve for one year. (llis service period
is governed by the Service Ixtension Act of 1941.) He had no prior
service.

5. The court was legally constituted and had jurisdiction of the
person and offense,  No errors injuriously affecting the substantial
rights of accused were committed during the trial., The Board of Review
is of the opinion that the record is legally sufficient to support the”
findings of guilty and the sentence.

6. The penalty for desertion in time of war 1s death or such
other punishment as a court-martial may direct (4% 58), Penitentiary

confinement is authorized for desertion in time of war (4Y 42). The
designation of the United States Penitentiary, Lewisburg, Pennsylvania,

4239
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as the place of confinement is proper (Cir.229, WD, 8 June. 1944,
sec,II, pars.lb(4), 3b, as amended).

[Pratoatig . fherrman Juige Advocate

A W K ml VIOP' Judge Advocate
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( ) © lst Ind,

War Depatiment, Branch Office of Tf?i .TPEEB‘ W”te G;norﬂ with the
European Theater of Operations. FEB 1945 - 701 Commanding
Géﬁéfﬁl, 8th Infantry Diifi’sion, APO 8, s S Md -

1. In the case of Private WILBURN LOWE (34107423), Cempary X,
28th Infantry, attention is invited to the foregoing hoiding by the
Board of review that the record of trial is legally sufficient to
support the findings of guillty and the sentence;, whith holding is
hereby approved. Under the provisions of Article of War 503, you
now have authority to order exscution of the sentence.

2. When copies of the published order are forwarded to this
office, they should be accompanied by the foregeing holding and this
indorsement, The file number of the record in this office is CM ETO
4239, For convenlence of reference please place that number in
brackets at the end of the orders (CM ETO 4239).

W

) C. MCI:EIL, .
Brigadier General, United States Army,
Assistant Judge Advocate General,
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Branch Office

of The Judge Advocate General (171)
with the

European Theater of QOperations

DOARD OF REVIEW NOs 2
CM ETO 4245

UNITED STATES
V.'

)
)
3
Private NICK J. CATALANO, Jr. )
(36643266), Section 4, Main- )
tenance Division, Bage Air )
Depot No. 1. g

)

)

APO 887

18 NOV 1944

BASE ATR LEPOT AREA, AIR SERVICE COM-

MAND, UNITED STATES STRATEGIC AIR FGRCES
Iy EURGPE.

Trial by GCM, convened at AAF STATIN
590, England, 6 October 1944. Sentence;
Dishonorable discharge, total forfeitures
and confinement at hard labor for five
years, Eastern Branch, United States

Diseciplinary Barracks, Greenhaven, New
Yorke.

HOLDING by BOARD OF REVIEW NOe 2

VAN BENSCHOTEN, HILI, end

SIEEPER, Judge Advocates

l. The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2« Accused wag tried upon the following Charge and Specifications

CEARCE: Violation of the 61st Article of War.

Specificationy In that Private Nick J. Catalano,
Jr., Section L, Mzintenance Division, BAD No.
1, AAF 590, AP0 625, U. S. &rmy, did, absent
himself without proper leave, from his comnand
at AAF 590, APO 635 from sbout 1 Angust 1944
to about 17 September 1944.

He pleaded not guilty to and was found guilty of the Charge and Specifi-
cation. Evidence was introduced of two previous convictions by special
court-martial for abgences without leave for 7 end 39 days, respectively,

in violation of Article of War 61.

He was sentenced to be dishonorably

discharged the service, to forfeit all pay and allowances .due or to be-
come due and to be confined at hard labor, at such place as the review-

-1 -
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ing authority may direct, for five years. The reviewing autharity
approved the sentence, designated the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place of confine-
ment and forwarded the record of trial for action pursuant to the pro-
visions of Article of War 50%.

3¢ The prosecution showed that accused was transferred from the
17th Replacement Control Depot to Base Air Depot No. 1 on 11 August 1944
end there assigned to the Maintenance Division, Section 4, for duty (RS5;
Pros.Exel)s He was quartered at “hut Noe 05*, was missing from roll-call
on the evening of 14 August 1944 and, though searched for could not there-
after be found 2 R6,8,9,10; Pros.Exel). He had no permission or authority
to be absent (R6)s Accused was returned to army control by Militery Police
who apprehended him because he had no pass, on 17 September 1944 (R13;1k;
Pros.Exs.2,3). Neither the Camanding Officer, Adjutant or 1lst Sergeant o
accusedts orgenization knmew or could identify him, However, he was.iden-
tified by the hut chief of *thut 05% where both were quartered (R5,7,8.10).

" 4. Accused elected to‘remain.silent. and no witnesses were intro-
duced to testify om his hehalf,

Se¢ The evidence of record is amply sufficient to u‘ublilh the come
mission by ecoused of the offense alleged (mm. 1928, par.78, PP052’63|
CM' ETO 3643, agzlu).

6. The charge sheet shows that accused is 20 yoars of age. Ho was
inducted into the army, without prior service, at Chicago, Illinois, on
20 Pebruary 1943,

7. The court was legally constituted and h.ad Jurisdioetion of the
perscn and offenses. No errors injuriously effecting the substantial
rights of accused were comitted during the trial. The Board of Review
is of the opinicn that the record of trial is legally sufficient to sup-
port the findings of guilty and the sentence. Designation of the Eastern
Branch, United States Disciplinary Barracks, Greenhaven, New York, as the
Place of confinement is proper (AW 42; Oir.210, D, 1, Septs 1943, sec.VI,

a3 amended),
L.{@G &‘Jﬂ MQ‘SZS Judge Advosate

-

/1 ' # Tudge Advocate
W Tudge Advocate

4245


http:findings.of

1st Ind.
(173)

War Department, Branch 0ffice of The Judge Advocate General with the
European Theater of Operations. 138 NOV 1944 TO; Commend-
ing General, RPase Air Depot Area, Alr Service Cormand, United States
Strategic Air Forces in Zurope, APO 635- Ues Se Armye

1. In the case of Private NICK J. CATALANO, Jr. (36643266), Sec-
tion Y, llaintenance Division, Base Alr Depot No. 1, attention is invited
to the foresoing holding by the Board of Review that the record of trial
is legally sufficient to support the findings of puilty and the sentence,
which holding is hereby approved. Under the provisions of Article of War
503, you now have authority to order execution of the sentencei.

2. When copies of the published order are forwarded to this cffice,
they should be accampanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 4245. For con-
venience of reference, please place that number in brackets at the end of
the ordery (CM ETO 4245). 2

/////(wf

/ E’ Ce MCIEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General,







pranch 0ffice of The Judge Advocate General (175)

with the
European Theater of Operations
APO 837
‘ « 1
BOARD OF REVIEW NO 7 0501944
CM ETO 4249
UNITED STATES ) LOIRE SECTION, COMMUNICAIIONS ZONE,
)  EUROPEAN THEAIER OF CPERATIONS
Ve )
) Trial by GCM, convened et Palais de
Private FRANK J. LITTIE ) Justice, Le Mans, France, 3 October
(32595267), 3890th Quarter- ) 1944, Sentence; Dishonorable dis-
magter Truck Company ) charge, total forfeitures and comn- ;
: .) . finement at hard labor for five years:-
) Eastern Bramch, United States Dis- &
) ciplinary Barracks, Greenhaven, New York,

HOIDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and SIEVENS, Judge Advocates

1. At the conclusiom of the prosecution's cese in chief the de-
fense entered a special plea whereby it was comtended that the Command-
ing Geaneral, loirs Section, Commmicatiomns Zone, European Theater of
(perations, did not possess authority to appoint the court before
which accused was arraigned and was being tried. The contention is
based om the followirg facts:

(a) Bese Section No. 2, Communications Zone, European
Theater of Cperations, was established effective 1 June 1944 by Gen-
eral Order 57, 30 Mey 1944, Burcpeen Theater of Operations. Brigadier
General leroy P. Collins was appointed Commanding General of said base
section by the aforesald generel order. His duties ccmmemced 1 June 194l.

(b) Pursuant to Article of War 8, the President of the
United States, on 23 June 194L empowered the Commanding General, Base
Section Noe. 2, Communications Zone, Buropean Theater of Operations, to
appoint general courts-martial (WD Cable WAR-54815, 23 June 1944).

(c) Base Section Noe 2 aforesaid was "redesignated® Ioire
Section, Comminicatiors Zome, BEuropean Theater of Operations, by Gene
eral grder 45, Communications Zone, Eurcpean Theater of Operations,

5 September 194,
C, A24%
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(4) By direction of the President, Brigadier General
1Aroy Ps Collins was announced as Commanding General, Loire Sectionm,
Communications Zonme, European Theater of QOperations, by General Or-
der 50, Commmnications Zone, European Theater of Operatiorns, 19
September 1944,

(e) Pursuant to Article of War 8, the Presidemt of the
Uaited States, on 29 September 194}, empowered the Commending Gene
eral, loire Section, Commnications Zone, Europesn Theater of Opera-
tions, to appoint general courts-martial (WD Cable WAR-38301, 29
September 194}).

(f) The court before which the instant accused was arraigned
and tried was eppointed by the Commanding General, lLoire Sectiom, Com-
muinications Zone, Furopean Theater of Operatioms, by paragreph 3,
Special order 20, 27 September 194,

From the foregoing recitation of facts it is apparent that
Ioire Section, Communicaticns Zone, European Theater of Operations,
is the seme identical jurisdiction as Base Section No. 2, Communica-
tions Zome, Buropean Theater of Operations. The effect of General  :
Order 45, § September 1944, Commmications Zone, European Theater of

@erations, Was simply to change the name of the jurisdiction. The
word *designate* .

*means to mention by distinctive name; to identify
by name, to point out, to name, to make known and
to distinguish from others® (12 W & P Perm, pp.277,
278).

The prefix "re* contained im the word *"redesignated® possesses the mean-
ing of ’

Yagain; « used chiefly to form words, esp. verbs,

of action, demoting ia gemeral repetitiom (of the S
action of the verdb), ¢ » #¢ (Webster's New Inter-

national Dictionary, 24 Ed., Pe27).

Therefore, whem General Order 45, 5 September 194, Commnications Zone,
‘Buropean Theater of Qperations, 'redesignated® Bage Section No. 2 as
Ioire Section, it simply renamed it, It 4id mot affect its fundamental
existence, Base Sectiom Noe. 2, Communications Zone, Buropean Theater of
Operations, continued as theretofore under the name of Loire Sectiom,
Communications Zone, Buropean Theater of Operations. The Commanding
General, Base Section No, 2, Commnications Zone, Furopean Theater of
Operations, had been empowered by the President of the United States
under Article of War 8 to appoint general courtg-martial on 23 June

4249
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194)i, and this power remained operative and unimpaired notwithstand-
ing the change in name cf ihe jurisdiction. Consequently when the
Commanding General of loir: Sectiom appointed the instant court by
paragraph 3, Special Order 20, 27 September 1944, Loire Section, Com-
muinications Zone, Eurcpean Theater of Operations, he was exercising
the authority theretofore conferred upom him by previous gremt., The
court was regularly and duly constituted and hst jurisdictiom both of
the uccused and of the offense of which he was charged,

The subsequent gramt of court-martial jurisdiction to the
Commanding General, loire Section, Communications Zone, Europeaan
Theater of Operations, as evidenced by War Department Cable WARe
38301, 29 September 154, did not in any respect impair the previous
grant of authority. It was requested in order to simplify administre-
tion. As &an administrative measure such direct empowerment of the Come
manding General, Ioire Section, Commnications Zone, European Theater
of Operations, was desirable inagmich as it eliminated historical re-
search with respect to the exercise of gemeral courts-martial juris-
diction by the Commanding General of the Iopire Section, Commnications
Zone, European Theater of Operations. However, it neither lessened nor
increased the original authority held by him under the grant from the
President of 23 June 1944.

The Board of Review, therefore, concludes that the court
properly denied the plea to the jurisdiction of the court.

2. The record of trial has been examined by the Board of Review.
No errors injuriously affecting the substential rights of accused were
committed during the triale The Board of Review is of the opinion that
the record of trial is legally sufficleat to support the findings of
guilty and the sentence, ’ P

;,*/:;‘ /22_ 'id:;’ Judge Advocate

udge Advocate

({ y yan (Xg(- n’—ﬂi,L/z, Judge Advocate
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War Department, Branch Office of The Judge Advocate General with

the European Theater of Operations. 7 CEC 1944 TO: Commanding
officer, Brittany Base Section, Commnications Zone, Buropean Theater
of Operations, APO 517, Ue S. Armys .

1. In the case of Private FRANK J, LITTIE (32595267), 3890th
Quartermaster Truck Company, attention is invited to the foregoing
holding by the Boerd of Review that the record of trial is legally
sufficient to support the sentence, which holding is hereby approved.

Under the provisions of Article of War 503, you now have authority to
order executlon of the sentence. ;

2. The publication of the general court-martial order and the
order of the executiom of the sentence may be done by you as the
succegsor in command to the Commanding General, ILoire Section, Com-
minications Zone, Buropean Theater of Operations, and as the officer
commanding for the time being as provided by Article of War Lb,

3. When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsements The file number of the record in this office is CM ETO
4249, For convenience of reference, please place that number in
brackets at the end of the order: (CM ETO 4249).

) McNEIL ’ .
Brigadier General United States Army,
Assistant Judge Advocate General.
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Branch Office of The Judge Advocate General v (179)
with the ‘
Duropean Theater of Operations
APO 887
BOARD CF REVIEY NO. 2 1 4 DEC 1944

CH BETO 4250

UNITED STATES

Private lEROY BOOKZR

) ADVANCE SECTION CQM UNICATIONS
) Z0NE, LURCPEAN THEATER OF OPERA-
v. g TIONS ' ' ' T
) Trial by GCM, convened at , '
(34566720), 4255th Quarter- g . Neauphle-Le-Chateau, France,
master Truck Company 27 September 1944. Sentence:
Dishonorable discharge, total
forfeitures and confinement
at hard labor for twenty years.
) United States ienitentiary,
) Lewisburg, Pennsylvania.

HOLDING by BOARD OF REVIZJ NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates
. .

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review.

2. Accused was tried upon the following Charge and Speci~
fication: )

CHARGE: Violation of the 93rd Article of ¥ar.

Speciflcat10n° In that Private Leroy Booker,
L255th Quartermaster Truck Company (TC),
did, at or near 3elleme, France, on or
about 31 August 1944, vith intent to
commit a felony, viz, rape, comnit an
assault upon iadame Yvonne Lexaire by
throwing her on the ground, kissing her
and feeling her person.

He pleaded not zuilty to and was found guilty of the Charge and
Specification. Mo evidence of jrevious convictions was submitted.

e ' 4250
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He was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due and

to te confined at hard labor, at such place s the review=

irg authority may dir-ct, for twenty years. The reviewirg
authority aorored the °cntence, designated the vnited States
Penltenulary, Lewisburg, Pennsylvania, as the place of con~ .
finement znd forwarded the record of trial for action pur=
suant to the provisions of Article of ‘ar 503.

3. The evidence for the prosecution established,
without conflict or dispute, the following facts: On the
afterncon of 31 August 1944 Lionsieur and iladame Robert
Lemaire, of 20 Kue des Suisses, Paris, were traveling by
motorcycle on a roadway "a little way out of"* Belleme,
France., Upon reaching a hill liadame Lemaire.dismounted for
the purpose of walking up the incline to lighten the Jpad
while her husband- continued to ride the motorcycle (R13,19).
He had gone about 100 meters, when a colored American
soldier approached Madame Lemaire. She related his conduct,
through an interpreter, as follows:

"Suddenly I saw a soldier coming. I
continued to walk and then when the
soldier came up to me and took me in
his arms he' twisted my wrist. He
broke my bracelet, Ee threw me on
the ground, and then he made me go -
into the woods, but I didn't want to.
# 4 % T fell on the.ground¥ 3t # [
got up. I was screaming all the .
time. ¥ ¥ ¥ He pUlled me hard by the
arm. I fell down and he fell on top
of me, and then he kissed me ¥ ¥ #
one time % % 3# and then he touched
my legs ® ¥ # azbove the knee. [ﬁe
did not rub her legs/ % ¥ # my dress
was pulled up by being on the ground
% 4 % I told him to leave me alone

- % # ¥ he kept persisting" (R14,17,18).

Madame Lemaire continued to scream and struggle throughout this
ordeal {R16~17). Her husband heard her screams and turned back
but when he reached her the soldier had disappeared (R14,19).

He found his wife trembling and with her clothing torn and
soiled (R14,19). They went to Belleme and reported to the Ameri-
can Military Police. Accompanied by the latter, ionsieur
Lenmaire returned to the scene of the assault. They found accused
coming out of the woods" some distence from where the.attack

",
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occurred (R19). He was definitely and positively identified,
by the victim, as her assallant both in court and also immedi-
ately after his apprehension (R13,15,18,19). Accused was
under the influence of intoxicating liquors, at’ the time of
the assault but was not drunk (R23,24,25).

L. Accused was advised of his rights, by the court, but
declined to take the stand and no evidence was offered in his
beh&lf .

.

5. Assault, with intent to rape is -

"An attempt to commit rape in which
the overt act amountSto an assault
upon the woman intended to be

"ravished % % # The intent to have

~ carnal knowledge ¥ 3 ¥% pust exdst
and concur with the assault. In
other words, the man must intend to
overcome any resistante by force
® % # and penetrate the woman's

. person. Once an assault with-intent
to commit rape is made 1t is no
defense that the man voluntarily
desisted" (MCH, 1928, par.li9 1,
p.179). o

#it # % Intention is a fact which.
cannot be positively known to other

. persons. ® ¥ % z2nd the matter must
be an inference vwhich the jury must
find from established facts ¥ # #u
(1 Wharton's Cr.Ev. sec.79, p.96)

After grabbing the victim's arm, accused took her into the

woods and threw her on the round, where he fell on top of her.
At the same time he kissed her and touched her leg above the
knee. The struggle lasted for some minutes, The conduct of
accused supports the inference that he assaulted Madame Lemaire
with the intent to have sexual relations with her without her
~consent and to overcome any resistance by force; further that
his purpose was defeated only by her resistance and the approach
of her husband. - The evidence of the commission, by accused, of
the offense alleged is thus adequately established (CM ETO 489,
Rhinehart; CHM ETO 3510, Furlong).

6. The accused is 26 yearé of age. He was inducted into

" the army at Fort Penning, Georgia on 18 January 1943 and
had no prior service.

3 4250
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7. The court was legally constituted and had jurisdiction
of the person and offense. No errors injuriously affecting the
substantial rights of accused were committed during the trial,
The Board of Heview is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the
sentence. ‘ -

8. Confinement in a United States Penitentiary is
authorized for the offense of assault with intent to commit
rape (&7 42, sec.276, Federal Criminal Code (18 USCA 455)).
The designation of the uUnited States Penitentiary, Lewisburg,
Pernsylvania, as the place for confinement is proper (AW 42,
Cir.229, D, 8 June 1944, sec.II, as amended).

Ce02 D o hES
m{/d'/ S Judge Advocates

W
udge Advocates

Judge Advocates

. e 4250
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War Department Cranch Cffice of The Judge idvocate General with the
European Theater of Operations. 14 DEC 1944 T0: Comuanding
General, Advance Section Communications Zone, wuropean Theater of
Operations, APO 113, U.S. Army.

1., In the case of Private LER0Y BCOK:zR (34560720), 4255th
Quartermaster Truck Company, attention is invited to ihe foregoing
holding by the Board of iieview that the record of trial is legally

(183)

sufficient to support the findings of guilty and the sentence, which

holding is hereby approved. Under the provisions of Article of
War 503, you now have authority to order execution of ti:ie seciitence.

2. hen copies of the published order are forwarded to
this office, they chould be accompanied by the foregoing holding
and this indorsement. The file number of the record in this office
is C¥ E10 4250, Tor convenience of reference, please place that
number in braciets at the end of the order: (C. 270 4250).

Qf{C. LICNZIL,
Brigadier General, United States Amyy,
Asstistant Judge Advocate General.

-1-
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Branch Office of The Judge Advocate Gensral (185)
‘ with the

Buropean Theater of Operations

APO 887

BOARD OF REVIEW NO. 2
CM ETO 4253

| 1 DEC 1544

UNITED STATES BRITTANY BASE SECTION, COMMUNI~
CATIONS ZON7I, EUROPEAN THEATER
Y OF OPERATIONS.
Private ERVIN W. BARKER (341347L6),

Trial by GCM, convensd at Rennes,
1961st Enginser Aviation Depot Companye

Brittany, h‘mce, 7 October 1944.
Sentence: shonorable discharge,
total forfeitures and confinement
at hard labor for 20 years. United
States Penitentiary, Lewisburg,
Pennsylvania.

N St Nt st Nt gt s st st Nt o

HOIDING by BOARD OF REVIEN NO. 2
VAN BENSCHOTEN, HILL and SLEEFER, Judge Advocates

le The record of trial in the case of the soldier named above haz been
examined by the Board of Review. . .

2+ Accused was tried upon the following Chargé and specifications:

CHARGE: Violation of the 93rd Article of War.

Specification 1: (Not Guilty)

Specification 21 In that Private Ervin W. Barker, 1961st
Engineer Aviation Depot Company, did, at or near
Morlaix, Brittany, France, on or about 5 September
194), with intent to commit a felony, viz, rape, com-.
mit an assault upon Jeamne Vivier by threatening her
with a carbine, forcing her to the ground, lying on
her, placing his hand between her thighs, unbuttoning
his pants and exposing his organ.

He pleadod not guilty, and was found not guilty of Specification 1 and
guilty of Specification 2 and of the Charge. No evidence of previous
convictions was introduced. He was sentenced to be dishonorably

]l e
~ ‘)
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discharged the service, tc forfeit all pay and allowances due or to become
due, and to be confined at hard labor, at such place as tiie raviewxing autho-
rity may direct, for 20 years. The reviewing authority approved the sentence,
designated the United States Penitemtiary, Lewisburg, Pennsylvania, as the
place of confinement, and forwarded the record of trial for action pursvsnt
to Article of War 50z,

3« For the prosecution, Mlls. Jeanne Viviet testified that, as she was
cycling along the road south of Morlaix at approximately 1400 hours on 5
September 194, she was halted by =@ armed soldier who directed her to leave
the road and to follow him along a pathway (R.3,9,14). Thinking that he
was acting in an official capacity as a road guard, Mlle. Viviet complied
with his directions (R.9)e Aboui twenty meters from the road, the soldier
seized her by the wrist and threw her to the ground in such a manner that
she "was laying entirely under® him, The soldier then unbuttoned his
trousers. Mlle. Viviet shouted and struggled but the soldier stopped her
by putting his hand over her mouth and by threatening her with his weapon
(R.10-11)s Accused then forcibly separated Mlle. Viviet's legs and put
his ®private part® between them (R.1l)e Abou: this time two cyclists
came dom the road with the result that accused became apprehensive and
released Mlle., Viviete Mlle, Viviet then "fled away® and effected her
escapes Although she suffered scratches and bruises as the result of the
incident, the soldier did not succeed in having intercourse with her (R.11,12).
Wlle. Viviet made complaint to the authorities and an identification parads
was held at which she identified accused as her assailant because he was
very black, had thick lips and a small moustaches (Re1l3,20)e Her testimony
with regard to her identification of the accused was corroborated by two
agents of the Criminal Investigation Division who testified that Mlle.
Viviet not only identified accused at the identification parade but did so
swiftly and without hesitation (R.20,26)s These witnesses further testi-
fied that they accompanied Mlle. Viviet to a location designated by her as
the scene of the alleged offense where they found that the ground was
froughed up" and ®trampled® and that there were ®toe marks in the ground,
or marks where the soft dirt had been dug up and the grass was disturbed
or pressed dom" (Re21,26)e One of the agents also found a small comb and
a broken pine.

Le Accused, after being advised of his rights as a witness, testi-
fied that on 5 September 13LL, he was posted as a guard on the road at the
entrance to his camp near Morlaix. He assumed his post at about 1100 hours
and at approximately 1200 hours a driver came by to relieve him in order
to enable him to eat his noon meale He did not desire to eat 80 he stayed
on his posts The relief stayed with him until approximately 1400 hours,
and then he was Joined by a Private First Class Harris who stayed and talked
with him until about 1500 hours at which time accused was relieved (Re32,33).
He admitted that he saw several French girls pass his post on the afternoon
in question but, in so far as can be gathered from the record, he apparently
denied ever having seen Mlle., Viviet until che identified him at the identi-
fication parade (Re3L,35)e
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It was stipulated between prosecution and defense, the accused
consenting, that if Private Raymond Harris were present in court he would
testify that at 1410 hours on 5 September 15LlL, he joined accused at his
guard post and remained there with him until the time accused was relieved
at approximately 1500 hours. It was also stipulated that Private Harris
had made a prior statement vhich was to some extent inconsistent with the
statement introduced in evidence. '

S5 The testimony of Mlle. Viviet, when considered together with the
mute evidence of struggle afforded by the condition of the terrzin at the
scene of the incident, is amply sufficient to show the commission of an
assault. From the considerations that the soldier in question threw his
victim to the ground, lay on top of her, separated her legs, unbuttoned
his trousers and pressed his "private part® against her, the court was
Justified in inferring that the assault was made with intent to commit
rape.s Mlle. Viviet identified accused as her assailant from a group of
seven men and did so promptly and without vacillation or hesitation. She
also identified him in courte. The court was not bound to.accept the rather
inconclusive testimony of the accused tending to show that he was not the
.s0ldier involved in the attacke The evidence is amply sufficient to support
the court'!s finding of guilty of the offense charged,

6« The victim of the assalt is described as Jeanne Vivier in the
specification and is referred to as Jeanne Viviet in the evidence. Despite
this varisnce, the specification is sufficliently accurate to inform the
accused of the offense with which he was charged and to protect him from a
second prosecution for the same offense. The variance is therefore not
fatal (People ve Gormack, 302 I1le 332, 13h N.E. 756, 29 A.L.R. 1120 (1922);
31 CuJe BL47; CM ETO 3679, Roehrborn).

7¢ The charge sheet shows that accused is 2}, years and three months of
age. He was inducted at Camp Shelby, Mississippi, on 21 October 1541. He
had no prior service.

8+ The court was legally constituted and had jurisdiction of the person
and offenses. No errors injuricusly affecting the substantial rights of ac-
cused were committed during the triale The Board of Review is of the opinion
that the record of trial is legally sufficient to support the rindinga of
guilty and the sentence.

9+ Penltentiary confinement for 20 years is authorized for the offense
of assault with intent to commit rape (AW L2; sece 276, Federal Criminal Code,
18 U.s.c. L55))e The designation of the United States Penitentiary, Lewis-
Pennsylvania, as the place of confinement is proper (M¥ L2; Cir, 229,
é June 194, sec. II, pars. b (L), 3b).
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(188)
1st Ind.

War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 1 Dec 1944 TO: Commanding
General, Brittany Base Section, Communications Zone, APO 517, U,S.ARMY.

1. In the case of Private ERVIN W, BARKER (34134746), 1961st
Engineer Aviation Depot Company, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence, which
holding is hereby approved. Under the provisions of Article of War
50%, you now have authority to order execution of the sentences

2+ When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsemente The file number of the record in this office is CM ETO
L4253« For convenience of reference please place that number in
brackets at the end of the order: (CM ETO L253).

. //////// ¢l - ,

* B Co MeNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General,
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Branch Office of The Judge Advocate General (189)
with the
European Theater of Operations
APQ 887

BOARD OF REVIER NO. 2
CM ETO 4262 | 924 NOV 1344

UNITED STATES BASE AIR DEPOT AREA, AIR SERVICE
COMIAND, UNITED STATES STRATEGIC
Ve AIR FORCES IN EUROPE,
Private ROLAND D, HOPPES

(37254204), Squadron "O", 17th
Replacement Control Depot (Awn)

Trial by GCM, convened at AAF
Station 582, 5 October 1944,
Sentence: Dishonorable discharge,
total forfeitures and confinement
at hard labor for five years,
Eastern Branch, United States Dis-
ciplinary Barracks, Greenhaven,
New York,

L L NPl N L N N S L WL e

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

ls The record of trial in the case of the soldier named esbove has
been examined by the Board of Review,

2, Accused was tried upon the following Charge and Specification:
CHARGEs Violation of the 6lst Article of War.

Specification: In that Private Roland D, Hoppes, Squadron
wo", 17th RCD (Avn), AAF 569, APO 635, ASC, USSTAF,
did, without proper leave, absent himself from his
proper station at AAF 569, APO 635, from about 23
July 1944, to about 2 September 1944,

He pleaded not guilty to and was found guilty of the Charge and Specifica-
tion, Evidence was introduced of one previous couviction by General
Court-martial for two absences without leave for 5 and 29 days, in violation
of Article of War 61, He was sentenced to be dishonorebly discharged the
service, to forfeit all pay and allowances due or to become due and to be
confined at hard labor at such place as the reviewing authority may direct,
for ten years, The reviewing authority approved the sentence but reduced

-1- - 4262
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the period of confinement to five years, designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as the pls.ce
of confinement and forwarded the record of trial for action pursuant to
the provisions of Article of War 50%,

3¢ By introduction in evidence of the morning report of accused!s
unit (R7) as well as testimony by two sergeants that he could not be
found on his station during the period of his alleged absence (R8-10) and
accused!s own oral statements to the investigating officer (R12-13), the
unsuthorized absence from his station was conclusively shown, He was
apprehended by the Military Police at 2300 hours on 2 September 1944,
hiding under a bed and covered up by a quilt in the house of a civilian
(R14), He had no permission to be absent (R12).

Le Defense presented no witnesses and accused remained silent (R15).

5 The charge sheet shows accused to be 26 years, ten months of age,
Without prior service, he was inducted at Wichita, Kansas, on 7 April 1942,

6, The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial rights
of accused were committed during the trial, The Board of Review is of the
opinion that the record of trial is legally sufficient to support the
findings of guilty and the sentence as approved,

7. The offense of absence without leave in violation of Article of
War 61, is punishable as a court-martial may direct, The designation of
the Eastern Branch, United States Disciplinary Barracks, Greenhaven, New
York, as the place of confinement, is proper (AW 42; C:Lr 210,WD, 1, Sept.
1943,Se¢,VI as amended),

N Nt
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lst Ind. | (191)

War Department, Branch Office of The gugng Nggﬁte General with the
European Theater of Operations. : TO: Commanding
General, Base Air Depot Area, Air Service Command, United States Strategic
Air Forces in Europe, APO 635, U. S, Army,

1. In the case of Private ROLAND D, HOPPES (37254.204), Squadron
"o", 17th Replacement Control Depot (Avn), attention is invited to the
forego:!.ng holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty and the sentence,
which holdlng i1s hereby approved, Under the provisions of Article of
War 503, you now have authority to order execution of the sentence,

2o Whnen coples of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 4262, For con-
venience of reference, please place that number in brackets at the end

. of the order: (CM ETO 4262),
/ / // /L e /

/ E’ C. McNEIL,
. Brigadier General, United States Army,
Asgistant Judge Advocate General,
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Branch Office of The Judge Advocate General (193)
with the
European Theater of Operations
APO 887

BOARD OF REVIEW NO, 2

| 1DEC 1948

CM ETO 4266

U ﬁ ITED STATES NORIMANDY BASE SECTION, COMMUNI-
CATIONS ZONE, EUROFPEAN THEATER
v. OF‘OPERATIONS.
Private A, B, GUEST,

(38448574), 416th Engineer

Dump Truck Company.

Trial by GCM, convened at Cher-
bourg, Frence, 19 .September 1944.
Sentence: Dishonorable discharge,
total forfeitures, and confinement
at bard labor for seventeen years.
Eastern Branch, United States Dis-
ciplinary Barracks, Greenhaven,
~ Kew York,

Vgt S st St Susst? Nt gtV wss? Vv e i N

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

: ﬁ, The record of trial in the case of the soldier named above .
has been examihed by the Board of Review,

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 93rd Article of War,

Specification: 1In that Private A, B. Guest, 416th Engineer
Dump Truck Company, did, at Manche, -France, on route
801 about 7 miles West of Cherbourg, on or about 14
August 1944, with intent to commit a felony, viz, raps,
commit an assault upon Miss Emilienne Lecomte, by wil-
fully and feloniously stopping her on the road, forcing
her into a lane, throwing her to the ground, pulling
up her clothes, getting on top of her, and holding her
© egalnst her will,

He pleaded not gullty to and was found guilty of the Charge and Speci-
fication,, No evidence of previous convictions was introduced. The
accused was sentenced to be dishonorably discharged the service, to for-

asibrNTiAL . 4266
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feit all pay and allowances due or to become due and to be confined
at hard labor, at such place as the reviewing authority may direct,
for a period of seventeen years. The reviewing authority spproved
the sentence, designated the Eastern Branch, United Stated Disciplin-
~ ary Barracks, Greerhaven, New York, as the place of confinement and

forwarded the record of trial for action pursuant to the provisions
of Article of War 504,

3. The 20 year old prosecutrix, Emiliemnne Lecomte, testified
that a truck passed her on the road at about 10 o'clock on the morn=-
‘ing of 14 August 1944 as she was riding her bicycle from St. Croix
to Cherbourg., The lone driver, a colored American soldier, clearly
identified as the accused, diminished his speed and invited her, by
.signs, to join him in the truck, She undertook to ignore his invi-
tation and to proceed upon her blcycle, but the truck kept impeding
her progress by crowding her from one side of the road to the other,
?in?lly the accused alighted and seized the handlebars of her bicycle

R9

"I'stepped down", she testified, "He took me by the

side and drove me by force to the gate ., * % * I
tried to defend myself., Then he pushed me against the
gate., Then I said to him I would come with him to
Cherbourg, * * % He answered nothing I understood.

It was then I tried to run away. - He caught me, * ¥ *
He pushed me and laid me on the ground. I struggled
much., It is then that he laid himself on me, * * *
He raised up my dress, right up to my trousers (R10)

* % % and put his hand between us" (R13).

He did not, however, touch any parts of her body (R10) nor attempt to
take off or unbutton any of his own clothing (R13). When she screamed,
he stopped her with his hand on her mouth., Again, she testified

"] screamed and at that moment passed the American -
motor vehicle, * * * He accuseg7 got up. Then
I was able to get away".

She went to the roadside where she saw two white American soldiers.
Accused remained on the road behind her. .One of the newly arrived
Americans spoke to accused in English, a language which the prosecu-
trix did not understand (R10). After that, "two soldiers of the
American fillitary Police errived on motors", one of whom drove accused's
truck to Cherbourg (R11), :

Private Tdward J, Courtney, Company D, 707th MP Battalion,
testified that on the date in question

"We were riding in towards Cherbburg and I noticed a

truck parked on the left hand side of the road at an
angle with the rear and in the center of the road.

CONFILENTIAL - _ 4260
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We stopped to investigate and I looked around and
noticed someone on the right hand side of the road
about 150 feet from us, waving his arms. I went
down and there was a Lieutenant, one private and one
. colored soldier and & young lady".

(195)

4As to the lady's condition,

"She .was standing side of the road trembling and very -
nervous and she was rather dirty on her back and
shoulders, and around her walst there was mud and
particles of grass".

Witness was then permitted to testify, over defense counsel's objection,
as to statements made by the lieutenant in the presence of the accused.
In announeing his ruling, the law member stated,

"The accused having been present, the statements made .
by other parties mey be considered by the court as an
admission by him" (R14).

The witness then proceeded to testify as follows:

"The Lieutenant said they found this soldier off the
road in the bushes. There is a small lane off to the
right of the road that cuts into the hedge rows and
as they were passing by he heard a scream., He backed
the jeep up and seen this soldier with the girl, lay-
ing in the bushes, The girl was laying on her back
and the soldier had his hand over her mouth to stifle
any screams and immedistely the jeep stopped, they
both got up and ceme toward the road, The Lieutenant
asked me to place this mean under arrest on a charge of
attempted rapet,

The accused said that he paid the prosecutrix 50 francs and that she
had thrown it in the busheg., Witness thereupon searched for but failed
to find it (R15).

Over defense counsel's objection (R17), there was received in
evidence a written statement tsken by two C.I.D,. agents, signed and
sworn to by accused 15 August 1944, which amounts, in effect, to a con-
fession (Pros,Ex.A); also a subsequent "certificate!, likewise subscribed
and sworn to by accused before the investigating officer 22 August 1944,
reciting that accused's rights under Article of Wer 24 had been ex-
plained to him and that his former statement was true and correct (R29;
Pros,Ex.B).

4. For the defense, accused tock the stand under oath for the
limited purpose of establishing the inadmissibility of his confession
(R25). Upon the conclusion of his testimony, his confession and subsequent
certifidate (Exs.A and B), both of which had been read to the court, were
excluded from the evidence and the court was instructed to disregard them
(R32). A4ccused then made an unsworn statement in which he admitted soli 4466

citing intercourse with prosecutrix, offering her 50 francs - tﬂfh
-3 - ‘H‘l
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Prosecutrix "hollered", the jeep backed up, accused "turned her
loose and come down the road",
alighted from the jeep searched accused and took a statement from

the prosecutrix. "During that time two MP's came along", who

CONFIDENTIAL

!

"if she would jig~-jig with me and she said to me
'Ouit', Vhen I pulled the 50 francs out and when

I said 'jig-jig', she said 'no'. From what I
could understand she wanted the 50 francs but

she §id not want to jig-jig. During the course

of the argument I put my arm around her shoulders,
casually - just laid my arms around her, She
didn't seem to resent or anything. She told me
from what I could understend by pointing to my
truck and the road to Cherbourg, she would go

to Cherbourg, She seemed to think I was meaning
that., I said 'Cherbourg - jig-jig?' and she said
tOuif. So I thought for perhaps 10 seconds and
said if she could go to Cherbourg with me and jig-
jig, she might &s well out there., But she didn't
seen to understand. I couldn't talk rmch French -
just what the average soldier knows looking in the
handbook, when all the while my intentions was any-
thirg but towerds violence against her, I merely
was trying to persuade her to warm her up and get
her to cornsent, if she was going to Cherbourg to
jig-jig with me she might as well out there on the
road., After that I got her by the arm and coaxed
her to the lane, She went without a struggle or
anything. After she gct in the lane I offered 50
francs egain and she threw it in the bushes.  She
tried to run, after, She tried to run and I
caught her by the arm. My 1dea of catching her by
the arm was only to see if she could in some way
explain in English that she didn't mean to have any-
thing to do with me. She tore loose and I let go.
She looked as if she wanted to lead me on and then
changed her mind, She tried to tear loose and dur-
ing the course of tearing loose she fell upon the
ground, In fealling upon the ground she pulled me
down to keep her from falling, I went down on one
knee and then I was just holding her and she was
holding me and I - when I tried to get up there
was a jeep come along",

tbrought me in Cherbourg and booked me" (R33).

5.

The two most compelling (although not the only) corrobora-
tions of prosecutrix' story are (1) the military policeman's state-
ment of what "the lieutenant'" said, admitted over objection, under
the guise of an admission on the part of the accused, and (2) ac-
cused's confession, the latter originally admitted in evidence and

read to the court but subsequently excluded therefrom.

CONFIDENTIAL
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The lieutenant and driver who
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The first - the military policeman's version of what the )
lieutenant said - would, of itself, be inadmissible as hearsay,
although made in the presence of the accused, unless accused's an-
swer was so evasive as to constitute a tacit admission, tantamount,
in that respect, to silence or failure to deny (Wharton's Criminal
Zvidence, vol,2, par.657, p.1093). The accused's answer "that he
had paid her 50 francs asnd she had thrown it in the bushes" was,
under the circumstances, an evasive answer, involving a failure to
deny any part of the lieutenant's statement to the witness as to
vhat he had actually observed, but merely asserting - in confession
and avoidance, as it were - an alleged unreported preliminary trans-
action between accused and the prosecutrix, The evidence was there-
fore properly admitted.

With this powerful corroborative evidence properly before
the court, as well as the prosecutrix' straight-forward story, the
admissions involved in accused's unsworn statement and the corrobora-
tion furnished by the rémainder of the military policeman's testimony,
it does not affirmatively appear that the impact upon the minds of the
court of the reading of accused's confession and subsequent certificate
effirming it, later excluded with instructions to disregard both, af-
firpatively prejudiced any substantiel right of the accused (CL ETO
1486 - MacDorald and kiacCrimmon). Substantial competent evidence sus-
tains the court's inference of intent to commit rape (Ci ETO 882 -
Biondi and White).

6., The accused is 20 years and 11 months of age. He was inducted
into the Army at Camp Robinson, trkansas, 26 January 1943. He had no
prior service,

7. The court was legally constituted and had jurisdiction of the
person and offense., No errors injuriously affecting the substantiel
rights of accused were committed during the trial., The Board of Re-
view is of the opinion that the record of trial is legally sufficient
to support the findirgs of guilty and the sentence. The designation
c¢f the Eastern Pranch, United States Disciplinary Parracks, Greenhaven,
New York, as the place of confinement is authorized., A penitentiary
would have been appropriete,

o —
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(198) 1st Ind,

War Department, Branch Office of The Judge Advocate General with
the European Theater of Operations. | 1 DEC 1944 TO: Com=
manding General, Headquarters Normandy Base Section, Communicaticns
Zone, APO 562, U. S. Army,

1. In the case of Private A. B. GUEST, (38448574), 416th Engineer
Dump Truck Company, attention is invited to the foregoing holding by
the Board of Review that tke record of trial is legally sufficient to
support the findings of gullty and the sentence, which hoiding is
hereby avproved, Under the provislons of Article of Ver 5 %y JOU nOw
have authority to order exscution of the sentence.

2. TVhen copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorse-
ment, The file number of the record in this office is Cli ETO 4266,
For convenience of reference, please place that number in brackets et
the end of the order: (Clf ETO 4266).

~///£/447/

/ { C IULCNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General,




GUNFIJENTIAL

Branch Office of The Judge Advocate General © (199)
with the
European Theater of Operations
APO 887

BOARD CF REVIEW NO, 1

CM ETO 4269 22 NOV 1944
UNITED STATES ) NORMANDY BASE SECTION, COMMUNICATIONS
) ZONE, EUROFEAN THEATER OF COPERATIONS
Ve
i Trial by GCM convensed at Cherbourg,
Private IEROY LOVEIACE France, 12 September 1944, Sentence:
-(35717885), 4195th ) Dishonorable discharge, total for-
Quartermaster Service feitures and confinement at hard labor
Company for 20 years, Designation of place
‘ { of confinement withheld.

HOLDING by BOARD OF REVIEW NO, 1
RITER, SARGENT and STEVENS, Judge Advocates

1. . The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2, Accused was tried upon the following Charge and specifications:
CHARGE: Violation of the 93rd Article of Wars

Specification 13 In that Private Leroy (NMI) Lovelace 4195th
Quartermaster Service Company did, at Tourlaville, Manche,
France, on or about 11 August 1944, with intent to do him
bodily harm, commit an assault upon Private First Class
Horace L. Maynor 4195th Quartermaster Service Company, by
striking the sald Private First Class EHorace L. lMaynor with
& dangerous weapon to wit, a knife,

Specification 2: In that Private Leroy (NMI) Lovelace 4195th
Quartermaster Service Company did, at Tourlaville, Manche,
France, on or about 11 August, 1944, with intent to commit
a felony, viz, murder, commit an assault upon Private First
Class Horace L, Maynor 4195th Quartermaster Service Company,
by willfully and feloniously shooting the said Private First
Class Horace L, Maynor 4195th Quartermaster Service Company,
in the legs with a calibexr .30 Carbine,

He pleaded not guilty to and was found gullty of the Charge and specifica-
tions, No evidence of previous convictions was introduced. He was sen=-
tenced to be dishonorably discharged the service, to forfeit all pay and

\!IP'_ ~1'- : 426?

(SIS



(200) CONFIDENTIAL

- allowances due and to become due, and to be confined at hard labor, at
such place as the reviewing authority may direct, for 20 years, The re-
viewing authority approved the sentence, withheld the designation of the
place of confinement and the order directing the execution of the sentence
agg forwarded the record of trial for action pursuant to Article of War
502

3¢ The prosecution established by competent, substantial evidence
that accused as alleged in Specifications 1 and 2 respectively, struck
his victim first with a kmife and immediately thereafter shot him in
tae legs with a callber ,30 Carbine, He did not stop firing until the
gun jammed and then sald "I ought to kill him", It was shom olearly
that accused acted deliberately and violently in the commission of these
offenses, ' :

4Le After being advised of his rights to testify in his own behalf (R25)
accused elected to make a sworn statement and described in detail his at-
tacks by knife and carbine on his victim (R26-28) as previously testified
to by prosscution witnesses. '

50 In the opinion of the Board of Review there is abundant competent
evidence of a most substantial character of all of the elements of the
offense of assault with a dangerous weapon to wit, a knife, with intent
to do bodily harm (CM ETO 1959, Lawes; CM ETO 3494, Martinez) and that of
assault with intent to commit murder (CM ETO 78, Watta; CM ETO 533, Brown;
CM ETO 1289, Merriweather) and the court could not properly have dons
otherwise than find acoused guilty of the crimes charged,

6, The charge sheet shows that accused is 23 years of age and was
inducted 19 November 1942, His period of service is governed by the
Service Extension Act of 1941, He had no prlor service,

7. The court was legally constituted and had jurisdiction of the
person and offenses, No errors lnjuriously affecting the substantial
righta of accused were committed during the trial, The Board of Review
" 1s of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence,

8, Confinement in a penitentiary is authorlzed for the offense
of assault with intent to do bodily haxm with a dangerous weapon and
also for the offense of assault with intent to commit murder by AW 42
and section 276, Federal Criminal Code (18 USCA 455)s The designation
of the United States Penitentiary, Lewisburg, Pennsylvania, as the place
of confinement is proper (Cir, 229, 8 June 1944, par.lb(4),3b).

/-"/ a / -
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(201)
1st Ind,
War Departiment, Branch Office of The J Advocate Genofal with
the European Theater of Opsrations, 2 NOY1344  TO: Command-

ing Officer, Normandy Base Section, Commmications Zone, European
Theater of Operations, APO 562, U.S.Army.

1, In the case of Private IEROY LOVEIACE (35717885) 4195th
Quartermaster Service Company, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of gullty and the sentence, which
holding is hereby approved, Under the provisions of Article of War
50%, you now have authority to order execution of the sentence,

2, It is noted that the action in this case did not designate
the place of confinement, Such designatlon should be included in the
actlon approving the sentence. It 1s requested that a supplementary
action designating the place of confinement (Form 10, p,275 MCK) be
executed and forwarded to this headquarters for ingertlon in the record
of trial, Confinement in a penitentlary 1s authorlzed for each of the
offenses of which accused was found guilty in violatlon of Article of
War 93, i.,e., assault with intent to do bodily harm with a dangerous
weapon: and agsault with intent to commit murder by AW 42 and sec., 276,
Federal Criminal Code (18 USCA 455)e The designation of the United .
States Penitentiary, lLewlisburg, Pennsylvania, as the place of con-
finement is proper. (Cir.229, 8 June 1944, par.lb(4),3b).

3+ Then coples of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The fils number of the record in this office is CM ETO
4269, For convenience of reference pleage place that number in brackets
at the end of the order: (CM ETO 4269). .

1 sl
767" ¢ / 7
E. C. McNEIL,
Brigadier General, United States Army,
Asgistant Judge Advocate General.
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Branch Office of The Judge Advocate General (203)
with the
European Theater of Opersations
AFO 887

BOARD OF EEVIEW NO. 2

D
CM ETO L4275 2 DEG 1844

UNITED STATES FIRST UNITED STATES ARMY

Trial by GCM, convened in the vicinity
of Soumagne, Belgium, 26 September
194Le Sentence: As to CRAWFORD: Dis-
honorable discharge (suspended), total
forfeitures, and confinement at hard
labor for five years. 2912th Disci=-
plinary Training Center, Shepton Mallet,
Somerset, Englande As to HARRIS: Dis-
honorable discharge, total forfeitures,
and confinement at hard labor for five
Yearse Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New
York.

Ve

Privates BERNARD E. CRAWFORD
(35L09680), and BUDIY R.

EARRIS (7087L435), both of Bate
tery mAY%, 551st Field Artillery
Battalion.

Qs Nt st N Nt Nt st Sl st w it “a st st ot

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

le The record of trial in the case of the soldiers named above
has been examined by the Boar_d of Review,

2+ Accused were tried upon the following charges and specifica-
tions:

CHARGE I: Violation of the 96th Article of War.

Specification: In that Private Bernard E. Crawford,
Battery &, 551st Field Artillery Battalion,
and Private Buddy R. Harris, Battery A, 55lst
Field Artillery Battalion, acting Jointly and
in pursuance of & common intent, and in con-
Junction with Private Eugene F. Stahl, Battery
A, 551st Field Artillery Battalion, did, in the
vicinity of Senonches, France, on or about 28
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August 194k, wrongfully and without suthority
take, use and operate a motor vehicle, property
of the United States, value about Nine Hundred
($900.00) Dollarse.

_CHARGE II: Violation of the 61st Article of War.

Specification 1: In that Private Bernard E. Crawford,
Battery A, 55lst Field Artillery Battalionm, did,
without proper leave, absent himself from his camp
in the vicinity of Senonches, France, from about
0900 hours 28 August 194l to about 0930 hours 29
Angust 1913140

Specification 2: In that Private Buddy R. Harris, Bat-
tery A, 551st Field Artillery Battalion, did, with~
out proper leave, absent himself from his camp in
the vicinity of Senonches, France, from about 0900
hoEs 28 August 19LL to about 0930 hours 29 August
194k :

Each pleaded not guilty to and was found guilty of their respective
charges and specifications. Evidence was introduced of three previous
convictions of accused Crawford, two by special court-martial and one
by summary court for absence without leave for 19 days, 29 days, and

18 days, respectively, in violation of Article of War 61; and of one
previous conviction of accused Harris, by summary court, for seven days
absence without leave, in violation of Article of War 61, Each was
sentenced to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become due, and to be confined at hard labor,
at such place as the reviewing authority may direct, accused Crawford
for ten years and accused Harris for eight years. The reviewing autho-
rity approved the sentences but reduced the period of confinement of

" sach to five years, suspended the dishonorable discharge as to accused
Crawford until the scldier'!s release from confinement and designated -
the 2912th Disciplinary Training Center, Shepton Mallet, Somerset, England,
as the place of his confinement; designated the Eastern Branch, United
States Disciplinsry Barracks, Greenhaven, New York, as the place of con-
finement of accused Harris and forwarded the record of trial for action
pursuant to the provisions of Article of War 50%.

3+ The undisputed evidence for the prosecution shows that about

nine o'clock on the morning of 28 Angust 19LL, both accused were observed
in the bivougc area of the battery changing a tire on a Jeep. After they
changed 1t, they got in the jeep and drove off through the field. Al-
though no vehicle had been dispatched to them (R8,9), and neither of them
had authority or permission to be absent with the vehicle (R13) or other-
wise (R17), and though search was made through the bivouac area for each
accused and the jeep (R13), they were not found until they and the jeep
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were seen back in the area the next morning "between 9:30 and 10 o'clock®* (R8-
9)e They had not occupied their bunks the night of 28 August (R9). The jeep
was the property of the United States (R19).

-

ke Private Eugene F. Stahl of accused's unit, who disappeared with ac-
cused, testified as a defense witness that they did not go out of the battery
area but that they drove a little way into the woods, soms 300 yards or so,
deep into the woods®, to do some maintenance work on the jeep. They got to
drinking, camped by the Jeep and went to sleep. A Frenchman came along with
some cognac

®and we got tangled up with the cognac he had brought

uge We staysd there a while and got sort of drunk

and Jjust went to sleep and woke up in the morning and

- brought the jeep back to the spot where we had coms fronm®,

Accused Harris was the driver of the jeep and the others ®were just there to
help him® (R20-21). They worked on the vehicle approximately a half hour or
80 when the Frenchman came along and brought them three bottles of cognace
They drank it all and went to sleep about three o'clock in the afternoon,
waking up about nins o'clock the next morning (R22-23). Each accused elected
to remain silent after being advised of his rights as a witness (R2L).

"Se The charge sheet shows accused Crawford is 28 years of age; without
prior service, he was inducted 15 July 1942, at Columbus, Ohio. Accused Harris
is 23 years of age and without prior service enlisted 26 June 1940, at Augusta,
Georgiae .

6e The court was legally constituted and had jurisdiction of the persons
and offenses, No errors injuriously affecting the substantial rights of ac-
cused were committed during the trials The Board of Review is of the opinion
that the record of trial is legally sufficient to support the findings of
- guilty and the sentence as to each accused.

T« Confinement for five years is authorized for the offense of taking
and using, without the consent of the omer, a motor vehicle for the profit,
use or purpose of the taker (AW L2, District of Columbia Code, sec.22-2204(6:62).
The offense of absence without leave, in violation of Article of War 61, is
punishable as a court-martial may direct. The designated places of confinement

are propers
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CONFIDENTIAL
(206) ,

1st Ind.

War Department, Branch Office of The Judge Advocate General with the .
European Theater of Operationse 2 DEC 19 44 TO: Command-
ing Genera.l, First United States Army, APO 230, U.S. Army. ;

1. In the case of Privates BERNARD E. CRAWFORD (35L09630), and
BUDDY R. HARRIS (7087L35), both of Battery ®AM, 551st Field Artillery
Battalion, attention is invited to the foregoing holding by the Board
...of-Review that the record of trial is legally sufiicient to support
' "the findings of guilty and the sentence, as to each accused, which
" holding is hereby approved. Under the provisions of Article of War
50%, you now have authority to order execution of the sentences.

2. When copies of the published order are forwarded to this of-
fice, they should bes accompanied by the foregoing holding and this in-
dorsement, The file mumber of the record in this office is CH ETO
4275« Tor convenience of reference, please place that mumber in
brackets at the end of the order: (cu ETO h275).

_/:/}///é’&ayj

srigadier General, United States Army,
Assistant Judge Advocate Gensral,
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(207)
Branch Office of The Judge Advocate General
with the :
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 2 - 2 DEC 1M
CM ETO 4280
UNITED STATES ) EBRITTANY BASE SECTION, CCAMUNICATIONS
: ) ZONE, EUROPEAN THEATER OF OPERATIONS.
Yo
‘ ; Trial by GCM, convened at Rennes,
Privates HARVEY DENNIS (33589269), ) Brittany, France, 6 October 194L.
EDWARD H. DIVERS (33527h11), and ) Divers Acquitted., Sentence as to
WILLIE CASH (36501708), all of the ) Dennis and Cash: Dishonorsble dis-
217th Port Company, 386th Port ) charge, total forfeitures, and con=-
Battalion. ) finement at hard labor for 20 years.
- ) United States Penitentiary, Lewis-
)  burg, Pennsylvania.

HOIDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

le The record of trial in the case of the soldiers named above has
besn exzmined by the Board of Review,

2¢ Accused were tried jointly upon the following Charge and Specifi-
cation:

CHARGE: Violation of the 93rd Article of War.

Specification: In that Private Willie Cash, Private
Harvey Dennis, and Private Edward Harry Divers,
all of the 217th Port Company, 386th Port
Battalion, acting jointly, and in pursuance
of a common intent, did, at La Vierge Noire,
Ploujean (Finistere), Brittany, France, on or
about 31 Angust 19Ll, with intent to commit a
felony, viz, rape, commit an assault upon
Tvorne Boubennec, by willfully and feloniously
striking, handling, and throwing to the ground
the said Yvonne Boubennec and bruising her
about the face, legs, and right thigh,.

Each pleaded not guilty to and, three-fourths of the members present at
the time the vote was taken concurring in each finding of gullty, accused
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Dennis and Cash were found gullty of the Charge and Specification. Accused
Divers was found not guilty and acquitted. Evidence was introduced of two
previous convictions by summary court, as to accused Cash, for absence with-
out leave for ten and one-half hours and for five hours respectively, in
violation of Article of War 61. Three-fourths of the members present con-
curring when the vote was taken, accused Dennis and Cash were each sentenced
to be dishonorably discharged the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for 20 years. The reviewing authority ap-
proved ths sentence of each, designated the United States Penitentiary, Lewis-
burg, Pemsylvania as the place of confinement and forwarded thes record of
trial for action pursuant to Article of War 50%.

3+ The evidence introduced by the prosecution, including the testimony
of ¥adame Yvonne Boubernec and five other French civilians, one & medical
man, shows that at the time end place alleged in the Spascification, the
prosecutrix was riding her blcycle on a road when she was stopped by at least
two of three soldiers who were passing, grabbed, blindfolded, pulled and
dragged into the bushes off the road, where each of the two soldiers in turn
held her down on the ground by force while the other attempted to undo her
pants. One of the two finally cut a hole in her pants over her privates.::
The soldier who first held prosecutrix down, sitting on her chest to do s
unbuttoned his pants and exposed his private parts. During this episode,’
the woman struggled and resisted. Her screams were fortunately heard by
French civilians who called for the military police and the two soldiers,
her assailants, took off (R10-19). Prosecutrix identified accused Dennis
as one of those who attacked her (R18), Four French civilians saw the
prosecutrix at the time and place in question, as she came out of the
bushes, also one or two negro soldiers who passed through the bushes. The
woman wes bleeding in the face, her robe was torn and she was weepinge A
handkerchief bearing the name of one of accused, "Willie Cash", was found
at the scene (R19-31; Pros.Ex.l)s. Doctor Msurice le Cars, a French physi-
cian, examined the prosecutrix on 2 September and found scratches on her
face and legs and a bruise on the inside of one of her thighs (R31,32).
Private Grant Hopson of the 217th Port Company, witnessed the incident and
substantially corroborated the story of prosecutrix. He said he didntt
think "she wanted to go in" the bushes. She was ®*hollering a little bit.®
He saw two soldiers holding her and identified accused Dennis and Cash as
the twoe He knew them as members of the 217th Port Company, 386th Port
Battalion (R32-3L)e Accused Cash and Dennis voluntarily made and signed,
written statementse Accused Cash in his stetement made & complete denial
that he was with Dennis while he was out of camp that day or that he knew
anything of the incident in question. Accused Dennis admitted that at the
tims and place in question he had assisted in carrying a woman off into
the' bushes; that "she was struggling and screaming®; that after five minutes
some people came along and he and his companions ran away. (R38-L1;Pros.
Exa3,4)e Accused Divers, who was acquitted, testified on his own behalf,
He largely corroborated the testimony of the prosecutrix and identified
accused Dennis and Cash as her assailants (RL5-L49).

-2 -
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4o Accused Dennis and Cash, advised of their rights as witnesses,

elected to remain silente

Se The evidence as to the identity of Dennis and Cash and as to their

attack on Madame Boubennec at the time and place and with the intent

alleged in the Specification was conclusive. It was an assault and battery
which employed force. She did not consent, but resisteds The intent was

to overcome resistance and to have sexual connection by the use of such

force as was necessarye This was an assault with intent to rape, in vio-
lation of Article of ¥ar 93, the article under which the Charge was laid

(MM, 1928, par. 1L48b, pe 165; CM ETO 37L9, Ward)s Each accused was
properly found guilty as a principal to this offenses

6. Accused Demnis is 22 years of agee He was inducted on 3 March
1943, at Fort George Ge Meade to serve for the duration of the war plus
six months, He had no prior service. :

Accused Cash is 30 yea.i's old, He was inducted on 25 May i9h2,

at Fort Custer, Michigan, to serve for the duration of the war plus six-

months, He had no prior service.

T+ The court was legally constituted and had jurisdiction of the
persons and offenses No errors injuricusly affecting the substantial
rights of accused were committed during the triale. The Board of Review
is of the opinion that the record is legally sufficient to support the
findings of guilty and the sentence as to Dennis and Cash. ‘

8e The offense of assault with intent to commit rape, in violation
of Article of War 93, is punishable by imprisonment for 20 years (MCM
1928, pars 10Lc, p.99)s Confinement in a United States Penitentiary is
authorized (AW L2; 18 USC L55). .

F e .o o Judge Advocate
Judge Advocate

Judge Advocate
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(210)
1st Ind.

War Department Branch Office of The Judgo Advoexts Gensyal; with the|
Buropean Theater of Operationse 2 DEC 1944 TO: Commanding -
General, Brittany Base Section, Commmnications Zone, AFO 517, U.S. Armye

1. In the case of Privates HARVEY DENNIS (335892697, EDWARD H,
DIVERS (33527411), and WILLIE CASH (36501708), all of the 2L7th Port
Company, 386th Port Battalion, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of gullty and the sentence as to
DENNIS and CASH, which holding is hereby approved. Under the provi=-
sions of Article of War 50%, you now have authority to order execution
of the sentences ‘

2+ Yhen copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorse-
mente The file rumber of the record in this office is CM ETO 4260.
For convenience of reference please place that mumber in brackets at
the end of the order: (CM ETO 4280). :

W

' Brigadier General, United States Army,
Agsistant Judge Advocate General.

" CONFIDENTIAL


http:hol4J.ng

00 (FIDENTIAL

' B (211)
Branch Office of The Judge Advocate General .
with the
European Theater of Operations
AP0 887
!
““BOARD OF REVIEYT NO, 1
UNITED STATES g 8TH INFANYRY DIVISICN
Ve ") Trial,By GClf, convened at APO 8,

: : \ ) U.S. Army, 20, 25 September 1944,
Private (formerly Private First ) Sentence: Dishonorsble discharge,
Class) ANDRET GENTILE (33388770), )  total forfeitures and confinement
Company L, 28th Infentry )  at hard lgbor for life, Eastern

, g Branch, United States Disciplinary

v

Barracks, Greenhaven, New York, .-

HOLDING BY BOARD OF REVIEW NO. 1
RITER, SARGZNT and STEVENS, Judge Advocates

. l, The record of trial in the case ofvthe soldier nemed above hes
been exemined by the Board of Review, )

Re - Accused was tried upoﬁ the followlng Charge and Specification:

" CHARGB: Violation of the 75th Article of Var,

. Specification: In that Private (then Private First Class)
. Andrew Gentile, Company L, 28th Infantry, being pre-
sent with his company while it was engaged with the

" enemy, did, at or near Gousenou, France, on or about
August 23, 1944, shamefully gbandon the sald company,
and seek safety in the rear, end did, fail to rejoin
it until he surrendered himself to Captain Stedman P,
Stauffer Jr., at or near Bourg-blanc, Irance, on or
about August 26, 1944. . ‘

He pleaded not gullty and, three-fourths of the members of the ccurt pre-
sent at the time the vote was taken concurring, was found gullty of the
Charge and Specification. No evidence of previous convictions was intro-
duced, Three-fourths of the members of the court present at the time the
vote was taken concurring, he wes sentenced to be dishonorably discherged
the service, to forfeit all pay and allowances due or to become due, and
to be confined at hard labor, at such place as the reviewlng authority nay
direct, for the term of his naturel life, The reviewing authority approved §

-l - ‘ :;
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the sentence, des:Lgnated the Lastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement, and forwarded
the record of trisl for actlon pursuant to Article of \lar 50%.

. 3¢ The evidence herein is substantisglly similar to that in the come
panion case of CM ETO 4093, Martin If, Folse, in which case also the ac=
cused was a member of Company L, 28th Infantry., On the basls of the hold- ~
ing by the Board of Review in that case, the record of triel herein is
held legally sufficient to support the findings of gullty and the sentence.
The defense motion which in effect was one for findings of not guilty was
properly denied (R13) {(CM ETO 3722, Skamfer).

14

4e The charge sheet ehows that accused is 22 years of age and was
inducted 11 December 1942 to serve for the duration of the war plus six
months. He had no prior service,.

5¢ The court was legally constituted and had jurisdiction of the
person end offense. No errors injuriously ai‘fecting the substantlel rights
‘of accused were committed during the trial, The Board of Review is of the
opinion that the record of trial 1s legally sufficient to support the find=-
. Ings of guilty end the sentence,

6+ The penalty for misbehavior before the enery is death or such
other punishment as the court-martisl may direct (iW 75). The designation
of the Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, es the place of confinement is authorized (&7 42, Cir, 210, VD,
14 Sep 1943, sece VI, as emended) , .

[ 5 S /r.,., ."1237 Judge Advocate
_{SICK IN HOSPITAL) Judge Advocate

W’Z WJ udge Advocate

-2 -
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. (213)
’ 1st Ind. .

War Department, Branch Office cof TH? Judge Advocate Genersl with the
Puropean Theater of Cperations. . 4 5V1944 : TO: Commanding
General, 8th Infentry Division, AP0 8, U.S, Army.

'le In the case of Private (formerly Private First Clcss) ANDRET
GLIRILY (33386770), Company L, 28th Infantry, attention is invited to
the foregoing holding by the Board of Review that the record of trial
is legally sufiicient to support the findings of guilty and the sen-
tence, which holding is hereby epproved., Under the provisions of Are
ticle of Ver 50%, you now have authority to order execution of the
sentence,

2+ ‘lhen coples of the published order are forwarded to this office,
they should be accompanled by the foregoing holding and this indorsement,
The flle number of the record in this office is CM ETO /285, For cone
venlence of reference please place that number in brackets at the end of
the order: (Cii ETO 4285), ,

Brigadier Genersl, United States Army,
Assistant Judge Advocate Generale
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Branch Office of The Judge Advocate General (215)

» with the
European Theater of Operations
- APO 857

BOARD OF REVIEN ¥O. 2

CM EYO 4287

UNITED

Yo

Private GEORGE W. ALLREN,

- (34811536), Section 6,
8quadron B, Maintenance Div-

ision, Base Alr Depot #2.

24 NOY 1944

BTATES BASE ATR EEPOT AREA, AIR SERVICE
COMMAND, UNITED STATES STRATEGIC
ATR FORCES IN EUROPE.

Trial by GCM, convensd at Black-
burn, Lancashire, England, 11 Octe-
ber, 1944. Sentence: Dishonorable
discharge, total forfeitures and
confinement at hard labor for five
yeara, Federal Reformatory,
Chillicothe, Ohie.

N s s St sl N sl Nt el ans? P

HOLDING by BOARD CF REVIEN NO. 2
VAN EENSCHOTEN, HILL and SLEEPFR, JUDGE ADVOCATES

, 1, The record of trial in the case of the soldier named above hu.
been emined by the Board of Review,

2 Accusod was tried upon the following charges and .pooiﬁ.cationn

CHARGE I Violation of th/e 93rd Article of War,

Speciﬁcationx In that Private George W, Allen, Section 6,

Squadron B Maintseswem Div, Base Air Depét No, 2, MMAF -
582, APO 635, did at Blackburn, Lancs, England, on or
about 6 September 1944, with 1ntent to conmit a felony, .
viz, rape, comnit an assault upon Mrs. Rense iAnne Kerry,

by willfully and feloniocusly striking the said Mrs. Renes
Anne Kerry on the faoé and body with his fists,

. CHARGE II: Violation of the 96th Artiels of War,

Specification: In that # # # did at Blackburn, I.anol,

England, on or about 6 September 1944, wrongfully take

and use without proper authority a certain moter vehicle

to wits 4 ton 4 x 4 truck, the property of the United

States of a valus of more than $50.00, : a‘gg’z
CONFIRENTIAL .
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He pleaded not guilty and was found gullty of the charges and speci-
fications. No evidence of previous convictions was introduced, He

was sentenced to be dishonorably discharged the service, to forfeit

all pay and allowances dus or to become due and to be confined at

hard labor, at such place as the reviewing euthority may direct, for
ten yeara, The reviewing authority approved the sentence but reduced
the period of confinement to five years, designated the Federsl Re-
formatory, Chillicothe, Ohio, as the place of confinement, and forwarded
the record of frial for action pursuant to Article of War 504,

3. At about 1400 hours on 6 September 1944, & 3 ton 4 x 4 truck,
mumber 20327792, was dispatched to accused as driver for the purpose of
enabling him to make a trip from Army Air Force Station 582 to Burton-
wood (R5,6,7,10; Pros Ex 1), No deviations from the normal route from:
post to destination and return were authorized (R6,7). On the evening
of 6 September 1944 socused was seen at a dance in the city of Black-
burn (R14). While there, he introduced himself to Mrs, Renee Anne
Kerry and asked her to dance with him (R28), She accepted and, during
the evening, with her friend Mrs, Margaret Duxbury, accompanied accused
to a hotel where they each had three glasses of besr after which they
returned to the dance (R14,15), When the dance ended, accused offered
to drive Mrs. Kerry and Mrs., Duxbury home in "his car® (R15). On the
way to Mrs, Kerry's home, accused was stopped by a police officer who
told accused his "silencer was not working properly and he'd have to
get it attended to" (R1Y), Mrs. Duxbury was dropped off near her home
and accused and Mrs, Kerry continued on their way, but, apparently at
Mrs, Kerry's suggestion, stopped at a corner some three mimites walk
from Mrs. Kerry's home (R16), At this time accused put his arm around
Mrs, Kerry, tried to kiss her and "his hand started wandering®, Nra.
Kerry told accused to stop amd "a struggle started" (R16). During the
course of the struggle accused pushed Mrs. Kerry into the back of the
vehicle, tried to 1lift her clothing and asked her to ¥let me have a
little bit of you know what I mean* (R16,17). Mrs, Kerry refused with
the comment that accused could have ®plenty of people in the town."
Accused replied "I don't want it from other people, I want it from you®
(R17). After further struggle, accused ceased his advances, and again
started the vehicle., During this portion of the journmey Mrs. Kerry
%managed to fling the door open at the right side, and I could see some-
one on the roadway, and I shouted out *Hedp!, but he pushed me back and
kept on driving®. Accused drove to another point some five miles from
the location where he had first stopped, ‘resumed his advances and "the
fight started again® (R17)., She testified that accused had his hands
"all over the place®, that is, "all over me" (R18), During the course
of the struggle, Mras, Kerry lmocked the rear window ocut of the wshicle,
The fight again abated and accused egain drove off, As accused was
‘driving slowly, Mras, Kerry got out of the vehicle through the sperture
left by the displaced rear window and started to run down the road,
Accused stopped, caught her and again pushed her in the back of the
vehicle, At this time accused hit her several times on the face and
chin (R18,19), During the course of the struggle accused asked her
8 t to have intercourse with him he put his ‘ s
u;;::‘%erigl{:thing :.gd to&crged her "private (11327 s&ngen ﬁ timeahm287 -
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She never at any time consented to his actions (R27). After this

Mrs. Kerry didn't "remember very much more" since she was by that

time "absolutely exhausted” (R18)., She next remembered accused

calling her name and "bringing me around". When she regained con-
sciousness, her clothing was disarranged and, to the best of her re-
collection, her skirt was up around her neck. Accused then tock her
home (R19), She had found his cap in the car seat and she kept it (R19).
Accused when shown the cap steted that he had one just like it (R29).
Mrs, Kerry suffered scratches and bruises as the result of the encounter
(R20,33,36), Certain of her clothing was torn and steined with blood
(R20,22,33, Pros Ex 2-8), At the time Mrs. Kerry returned to her home
she was experiencing a discharge from her sexual organs which she testi-
fied was not a usuel menstrual discharge since the flow accompanying

her last menstrual period had ceased some three days previously (R25).
Subsequent to the attack, Mrs. Kerry was examined by two physiciana.

One of these physiciens testified that his examination disclosed a
number of surface stratches and minor bruises on her face and body. He
also found evidence of hemorrhage and steted that, in his opinion, a
discharge such as that described by Mrs. Kerry would probably be jhe
result of "rough handling," (R34). The second physician testified that
his examination disclosed bruises over both of lirs. Kerry's eyes and her
lips, & "very marked" bruise underneath her chin, and slight truises on
her shoulders, ankles and the inner aspects of her knees and thighs (R36).
It was also the opinion of this physician that a discharge such as that
described by Mrs. Kerry would not be due to a recurrence of the menstrual
flow but "definitely .... from some other cause -- a scratch, a cut, some
bruising of the delicate mucous membrane" (R37).

The prosecution introduced a statement made by accused to the British
constebulery after having been advised of his rights which conteined re-
cltals which were, in broad outline, similer to the testimony given by
lirs. Kerry. However, the statement contained no admissicns of any vioclent
treatment toward or any struggle with her (Pros Ex 9). The prosecution
also introduced a statement made by accused to the investigating officer
after having been similarly advised of his rights which also contained
recitels generally in accord with the testimony given by Mrs. Kerry, ex-
cept that accused did not state that any fight or struggle had taken
place and expressly denied striking or hitting the victim (Pros Ex 10),
In both statements accused stated that the vehicle used on the night in
question was "jeep #20327792", An examination of this vehicle on the day
after the alleged assault disclosed that the rear window was Fcompletely
gone" and "the exahust - where it joirns the muffler was hroken, so that
the engine was & littlelouder than it should be® (R9). It was stipulated
that the 4 ton 4 x 4 truck rnumbered 20327792 was the property of the
United States and had a value of more than $50 (R10).

L. After being advised of his rights as a witness, accused made an
unsworn statement in which, after first admitting that his previous written
statement was true, he said he and ®the girl®" had had some drinks and that
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shs "seemed to be feeling pretty hot -~ what I call 'tight'" when they
left the dance hall, He also stated that the girl was willing to per-
mit him to teke her home in the jeep, and, once on the way home, was
willing to go for a ride with him, He further asserted that he had -
proceeded at her direction to a location which the girl stated was
"nice and quiet®, After their arrival there, the girl got in the back
seat of the jeep voluntarily and "we started necking around, like
young folks do, so she didn't resist at all, and I started to play ™
with her knees ##* and then she said 'No', and I rode on home" (R42). -

It was stipulated that if Technical Sergeant E. L. Bell were present
in court he would testify that accused had been under his immediate
supervision since November of 1943, that accused was a good driver, that
both his general reputation and his reputation for truth and veracity
were good and that accused, on mmerous occasicns, had been specifically
requested by verious officers on the post to act as their driver on
matters of official business. (R41).

5. The testimony of Mrs, Kerry, taken together with the testimony
of the two physiclans with reference to her conditicn after the incildent,
clearly indicates that she was the victim of an assault and battery on
- the evening in question, There was evidence that accused pushed her

_in the back of the wvehicle, lifted up her clothing, asked her to "let me
have a little bit of you know what I mean®, and said "I don't want it
from other people, I want it from you." There was also evidence that
accused made repeated advances to lirs. Kerry, put his hands under her
clothing, touched her genital organs and struck her about the facé, Her
testimony indicates that she offered violent resistance and made attempts
to escape which were thwarted by the accused. She denied consenting to
his advances., While Mrs. Kerry may have tacitly invited certain advances
by dencing and drinking with accused during the evening and by accepting
his invitation to take her home, this fact did not justify accused's
later conduct in the face of her protests and resistance, There was
ample evidence to support the inference that the asseult was accompanied
by an intent to have carnal kmowledge of the victim by force and without ~
her consent., The court was, therefore, warranted in finding accused
guilty of Charge I and its specification (CM ETO 2966, Fomby). There
was s8lso substantial competent evidence to support the finding of guilty
of Charge II and its specification (CM ETO 492, Lewis).

6. The charge sheet shows that accused is 21 years and ten months
of ags. He was 4inducted at Fort McClellan, Alsbama, on 7 July 1943, teo
serve for the duration of the. war plus six months, He had no prior ser-
vice,

‘7« The court was legally constituted and had jurisdictien of the
perscn and offenses. No errors injuriously affecting the substantial
rights of acoused were committed during the trial., The Board of Review
is of the opinion that the record of trial is legally sufficient to support
the findings of guilty and the sentence.
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. 8, Confinement in a penitentiary is authorized for the crime
of assault with intent to commit rape (AW 42; sec 276, Federal Criminal
Code (18 USCA 455)). The designation of the Federal Reformatory,
gahz.ﬁico;;ho, Ohio, is proper (Cir., 229, WD, 8 Juns 1944, Sec II, par,
2(1),38). : .
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War Department, Branch Office of The Judge Advocate General ‘with

the Eurcpean Theater of Operations 94 NOV 1044 TO: Command-
ing General, Base Air Depot Area, Air Service Command, United States
Strategic Air Forces in Europe, AFO 635, U, S. Army, '

1, In the case of Private GEORGE W. ALLEN (34811536), Section
6, Maintenance Division, Base Air Depot #2, attention is invited to
the foregoing holding by the Board of Review that the record of trial
is legally sufficient to support the findings of guilty and the sentence,
which holding is hereby approved. Under the provisions of Article of
War 50%, you now have authority to order execution of the sentence,

2. TWhen copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement,
The file mumber of the record in this office is CM ETO 4287, For con=
venience of reference please place that mumber in brackets at the end of

. the order: (CM ETO 4287).
’ 5 [

/7

E. C. McREIL,

Brigadier General, United States Army,
Assistant Judge Advocate General,

e
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Branch Office of The Judge Advocate General ‘ (221)
with the
European Theater of Operations -
APO 887

BOARD OF REVIEW NO. 1 11 NOY 1944
Clt ETO 4292

UNITED STATES VIII CORPS

~

Trial by GCM, convened at NMorlaix,
Finistere, France, 6=7 September
1944. Sentence: to be hanged
by the neck until dead,

Ve

Private First Class JAVES E.
HENDRICKS (33453189), 3326th
Quartermaster Truck Company

Nt N P NP e NP Nt

HOLDING by BOARD OF REVIEW NO, 1
RITER, SARGENT and STEVENS, Judge Advocates

1, The record of trial in the case of the soldier named above has
been examined by the Board of Review, and the Board submits this its
holding to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the EurOpean Theater of Opera=-
tions,

2. Accused was tried upon the following charges and specificétiénsé

. CHARGE I: Violation of the 92nd Article of War,.
Specifications In that Private First Class,

James E, Hendricks, 3326th Quartermaster
Truck Company, 80th Quartermaster Battalion
(Mobile), did, at Plumaudan, Cotes du Nord,
France, on or about 21 August 1944, with
malice aforethought, willfully, deliberate=-
ly, feloniously, unlawfully, and with pre=-
meditation kill one Victor Bignon, a human
being by shooting him with a rifle.

CHARGE II: Violation of the 93rd Article of War,
Specification 1, In that % % % did, at Plumaudan,
Cotes du Nord, France, on or about 21 August
. 1944, unlawfully enter the dwelling of
Victor Bignon, with intent to commit a
¢eriminal offense, to wit, rape therein,

. 4292
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Specification 2, In that % % % did, at Plumeuden,
- Cotes du Nord, France, on or about 21 August
1944, with intent to commit a felony, viz:
rape, commlt an assault upon Noemie Bignon,
\ by willfully and feloniously grasping her
and pointing a rifle at her and attempting
to have sexusl intercourse with her,

- He pleaded not guilty and, all members of the court present at the
time the vote was teken concurring, was found guilty of all charges

"~ and specifications, No evidence of previous convictions was intro-
duced, All members of the court present at the time the vote was
teken concurring, he was sentenced to be hanged by the neck until
“dead. The reviewlng authority, the Commanding General, VIII Corps,
approved the sentence and forwarded the record for sction under
Article of War 48. The confirming euthority, the Commanding General,
European Theater of Operatlons, confirmed the sentence and withheld
the order directing execution thereof pursuant to Article of War 503,

3. 'The following facts were proved by the prosecution's evidence:

On 21 August 1944 there resided at Percoud, in Plumaudan,
Cotes du Nord, France, Constint Bouton and his family, consisting of
his wife, Marie~Louise Arrot Bouton, end his three sons, Raymond,
Charles and Rene (R12,37-38,84). Their habitation consisted of a
one-room house and a celler or basement (R13)., At about 1l p.m, on
that date a colored American soldier, without permission, entered the
Bouton domicile while the family was present (R38,84). The soldier
wore a raincoat, helmet and jygllow shirt and carried a gun, He was
thin end of average height (R[0-41,85).

He asked for "lMadame" or "Mademolselle" (R84,85). When he
received a negative answer he followed ladame Bouton ebout the room
and attempted to kiss her, but wes prevented from doing so by the
action of her.husband and sons (R38-39). In order to pacify him
the son, Raymond, gave him two eggs, which he placed in the right. -
pocket of his raincoat (R39,40,42,43,85). After receiving the eggs
he left the house (R39,85). ‘
Across the road from the Bouton domicile resided, on saild
date, Victor Bignon with his wife, Noemie -(Bougis) Bignon, his daughter,
Jeannine, age 18 years, and a farmer's boy, Roger Robert, age 12
yeers (R7,8,25-26). The Bignon menage consisted of one room. Beds
were located in three corners of the room, which was entered by a
single door (R8,28). At a time soon after 11 p.m. on 21 August 1944
the entire family was abed, A heavy knocking was made upon the
door (R8,10,26,27) accompanied by a demand to open it (R8,27). The
voice also spoke the words "ouvrir-ouvrir-lMademoiselle", which ex-
pression was repeated several times (R11,]12,27).  Admission to the
house was denled the stranger. He then fired a shot through the
docr and pounded on it with the butt of his weapon (R8,27). In order
to prevent his entrance llonsieur and lladame Bignon arose from their

. 4292
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bed and leaned and pushed against the door (ES,9,19). About five
minutes later a second shot was discharged through the door. The
bullet struck Bignon on the head and he fell to the floor (ES,9,27,28).
His death was instantaneous, as the left front area of the skull was
blown away and part of his brains were spread on the floor (Ré-7; Pros.
Exs.1,2). The second shot also wounded Ladame Bignon (RS,18,27).
After the fatal shot was fired the door was forced open and a blacP ‘
American soldier entered. He wore a raincoat and helmet, carried™
gun, and was of average size (R9,10,19,21,27,31). Ee grabbed the
young woman, Jeannine, by the arm and tore her pinafore in which she -
had clad herself upcn arising from her bed. The pinafore was admitt-
ed in evidence as Prosecution Exhibit 3(R17-18,27). Immediately
thereafter lladame Bignon, Jeannine and Roger Robert hurriedly left the
Bignon house and sought refuge and protection in the Bouton house
across the road, Bignon's body remained on the floor behind the
open door (R9,12,27,29). The colored soldier, carrying a gun and
wearing a ralncoat accompanied l'adame Bignon, Jeannine and Roger (R13,
27,29). During the movenent to the Bouton house he grasped Jeannine
by the arm (R29). The mother, daughter and Roger were admitted to
the Bouton home (R13,29,39) and Jeannine went into the cellar (B13,29).
The soldier encountered Charles Bouton in the court yard of the Fouse
and aimed his gun at him, The boy became frightened and ran from
the houss. He remained hidden in a neighboring field while the
colored man was in the house (R86). The negro entered the room of
the Bouton house irmediately thereafter. He was the same soldier
who had previously visited the Bouton home and received the gift of
two eggs (R39,40,42). There were present in the room lladame (Bougis)
Bignon, Roger Robert, and Rene Bouton (R13,40). The colored man
menaced them with his gun, forced Rene and Roger to lie on a bed and
ordered them to "keep still®, They remained passive (R16,40)., He

. then turned his :¢ttention to liadame Bignon and directed her to the bed
upon which Rene was lying (R14,15,40). He attempted to "force her"
(R14,40) .« "She struggled and shrieked so as to keep him away and
rot be forced" (R14,16,40). As soon as he entered the room he ex-
posed his penis which was erect (R15). lladame Bignon, in her effort
to protect herself, gresped his penis in her hand (R15,16) and he had
an emission (R16). During the course of the struggle the colored
man raised the woman's dress and pointed his gun at her, but did not
succeed in securing sexual comnection with her (B16,41) nor did he
touch her private parts (R16). The woman finally freed herself from
her assailant when he aimed his gun at her and hid behind a table.

The negro then left the house (r16,18).

Additionel evidence with respect to the identificetion of ac-
cused as the perpetrator of the homicide and the concomitant offenses
will be summarized in connection with the subsecquent discussions of
sanme,

4. The accused elected to remain silent end the defense intro-
‘duced no evidence (R97).

4292

"'1

CONETERTIAL

——


http:Rl3,29,.39

CONFIDENTIAL

224

( )5. (a) Specification 1 of Charge II alleges facts constituting
the crime of housebreaking (MCM, 1928, par.149(e), p.169). . Thers
is substantial evidence that the colored soldier who forced his way
into the Bignon domicile after killing the owner entertained the
specific intent to rape one or more of the female occupants thereof,
Evidence of his demands for "Mademolselle®, and of his prompt attack
upon Jeannine, the young girl, when he gained entrance, followed by
his pursuit of the mother and daughter when they sought refuge in
the Bouton home, coupled with his lustful actions toward Madame Bignon
immediately thereafter, is adequate to prove the unlawful intent,.
No other inference can poasibly be drawn from this evidence, The
record is legally sufficient to support the findings of guilty (CM
ETO 78, Watts).

(b) specification 2 of Charge II charges assault with intent
to commit rape upon the person of Madame Bignon. The evidence proves
all elements of the offense beyond reasonable doubt, No extended
comment is necessary (CM ETO 3309, Tapp, and authorities therein cited).
The fact that the man abandoned his attack before accomplishment of
his purpose as a result of his victim's successful defense of her vir-
tue does not affect his guilt (MCM, 1928, par.1491, p.179; CM ETO 3309,

(¢) Charge I and its Specification allege the crime of mur-
der. The facts are simple and few and the legal principles involved
are elemental, A colored American soldier, armed with a lethal wea-
pon, neer the hour of midnight, sought admission to the modest home of
a French citizen. He accompanied his demands with loud knotks on
the door and cries for “Mademoiselle™, Admission being denied, he .
fired a shot through the door and attempted to break it with the butt
of his gun. The householder, llonsieur Bignon, in the defense of his
home and his womenfolk, held the door from the inside by pressing
against it. The intruder knew, or should have known, that some per-
son was on the opposite side of the door barring his entrance. Not-
withstanding these facts, he deliberately fired a second shot through
the door which entered lionsieur Bignon's cranium, producing instant
death,

“Lurder is the unlawful kiiling of a human
being with malice aforethought. ‘Unlaw-
ful' means without legal Justiflcatlon or

excuse, * * %,
Ok X K *

"ialice aforethought may exist when the act
“is unpremeditated. It may mean one or
nore of the following states of mind preced-
ing or co-existing with the act or omission
by which death is caused., * % * knowledge
that the act which causes death will prob-
ably cause the deatk of, or grievous bodily
harm to, any person, whether such person is
the person actually killed or not, although

-l - ' 412353:3
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such knowledge is accompanied by indiffer-
ence whether death or grievous bodily harm
is caused or not or by a wish that it may
not be caused; intent to commit felony".
(Underscoring supplied (MCM, 1928, par.
148a, pp.162-164).

The conviction is sustainable on the basis of two of the principles
above announced.

(1) It 1s manifest that the discharge of the firearm through
the house door with knowledge that a human being was standing im-
mediately on the other side of it to prevent it being opened, was an
act which intrinsically carried its own proof of malice aforethought,

"The proven facts disclose an act of homi- °
cidal violence which inherently is of such
vicious, brutal savagery as to carry with-
in itself proof of malice aforethought and
therefore irrefragably stamps the offense
murder and not manslaughter." (CM ETO

The principle was discussed and approved in CM ETO 268, Ricks; CM

ETO 422, Green; Cif ETO 438, Smith; CM ETO 739, Maxwell; CI ETO 1901,
Miranda; CM ETO 1922, Forester and Brysnt; CHM ETO 2007, Harris; CM
ETO 3180, Porter; CM ETO 3042, Guy. :

: (2) The intruder, slthough convicted of housebresking only,
waT in fect guilty of burglery, a felony (lNCM, 1928, par.149d, p.168).

"Burglary is the breaking and entering, in
the night, of another's dwelling house,
with intent to commit a felony therein,

The term 'felony! includes * % % rape % % *,
It is immaterial whether. the felony be
committed or even attempted®,(MC!, 1928,
par,149d, p.168).

Housebreaking, of which he was cohvicted, is also a felony (D.C.Code,
sec,22-1801(6t55), He was 1n the act of committing such crime when
he killed Bignon, '

‘

"Intent to kill is not a necessary element

in the crime of murder in those cases

where the design is to perpetrate an un-
lawful ect, end the homicide occurs in

the carrying out of that osg; - and in

such cases it is not necessary to a con=-
viction that the jury belleve beyond a

_doubt that the accused intended to kill

the decedent, or to do him bodily harm",
(Underscoring s%gglied) (1 Vhartont's _
Criminel Law - 12th Ed., 56c.420, p.632). 4292
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Upon t?is theory the intruder was guilty of murder (CM ETO 1453,
Fowler). .

6. (a) The erucial issue in the case revolves about the ques-
tion of identificatlion of the colored soldier who murdered Bignon
while breaking and entering his domicile and who thereafter, in the
Bouton home, assaulted Madame Bignon with intent to rape her. The
same soldier committed all of the crimes. The French eivilians
involved, and who appeared as witnesses, were unable to make identi-
fication of accused as the culprit (R31,43,88,89), although lladame
Bignon testified that accused "looks like him * % * resembles him
(referring to the assailant), but I cannot tell for certain" (R23).
In order to meet this situation the prosecution introduced the follow-
ing evidence to support the charge that it was the accused who com=-
mitted these crimes:

Rene Bouton and Charles Bouton testified that the colored.
soldler who visited the Bouton home early in the evenling received two
eggs from their brother, Raymond, which he placed in the right pocket
of his raincoat (R40,43,85).

Lieutenant Charles F, Lichaels, 3326th Quartermaster Truck
Company, was the supply officer of the company. He testified that
when accused canme to the company an Mel rifle, bearing serial number
2296283, was issued to him (R44,45).  He identified Prosecution
Exhibit 6 (R45) as accused's rifle. There were also issued to ac-
cused 50 rounds of .30 caliber ammnition for use in his rifle (R46).
In connection with the loading of the rifles the following instruc-
tion was issued to the company:

W% % % in the M-l rifle, the men would carry
seven rounds of ammmnition in the rifle, 4
full clip of eight would necessitate one
round being in the chamber, As & safety
precaution, we instructed the men to cerry
only 7 rounds in the rifle in order to en-
able the rifle not to have a round in the
chamber,  Only 7 rounds were the instruc-
tions, * % % The ammunition was to be put in
the gun, but the bullet was to remain out of

the chamber and the safety Wwas to remain on,
If, at any time, that they thought they had
ne§d to put a round in the chamber®, (R46,
48).

Lieutenant Donald I, Tucker, commanding officer of 3326th
Quartermaster Truck Company on and prior to 21 August 194, testified
that about 11:30 p,m, on 21 August 1944, he was in bed, He heard
two "well spaced shots and some screams", + He arose, secured a de-
tall of eight men and went to investigate.,  The company on that date
was located ebout a mile north of Plumaudan, As he and his detach-
ment adveanced, loud shouts and screams were heard emanating from a side
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road, which they entered. A light was seen in a house, the door of
which was open (R47-48). A soldier, who spoke French, called into
the house, but there was no response, A noise was heard in ean ad-
joining hedge. Lieutenant Tucker challenged twice but received no
answer, A man came out of the hedge. Shots were fired and the
man took cover in the ditch,. One of the corporals recognized the
man as the accused. When "picked up" he was ten yards from the
house which was the home of a family named "Bougis" ("Bougis" was the
maiden name of Madame Bignon (R25) ). It was about midnight (R50).
When asked by Lieutenant Tucker why he was out of camp accused replied
* that he was

"on the water detail, and he had gone to-
take a leak, and the truck had gone off
and left him, and he was trying to find
his way back to camp" (R51).

_ Lieutenant Tucker knew that statement was false and so informed accus-
ed (R52) . Accused said :

the was walking on the road with Privates
Nichols and Eerls, and he was endeavoring
to get back to camp when we found him,*
(R52)«

As the detail was about to leave, one of the soldiers loocked
in ‘the door of the house and saw the body of a man, There was "a
hole in the top of the head, and what appeared to be brains on the
floor®, Lieutenant Tucker inspected accused's rifle, = It had been
fired recently and there were but five shells in it, Prosescution
Exhibit 6 (the rifle) was the gun which accused had that night (R52=
53). He further questioned accused as to his knowledge of events.
Accused denied any knowledge (R59,67). Accordingly, Lieutenant _
Tucker directed him, "Go look through the door at the body".”  Accus-
ed did so and then returned and sat on his helmet,

"After sitting there a few moments, I talk-
ed with him again, and I told him if he
~was involved in any way to let me know; and
I also told him that whatever he told me
could be used ageinst him in a court mar-
tial, Then he began to shiver like he
hed & chill, and he said, 'I'll tell you
what I know about it,! Then he told me
about getting lost and finding this house.
Then he told me about getting to this
house and knocking on the door, and nobddy
answered, and he fired & round through the
door, He knocked again, and nobody
answered, and he fired another round
through the door. :

-7 - ' | 4292
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"Q. Then what happened? -

"A I asked him what happened then, and he
sald he didn't remember anything until he
heard us coming up the road." (R59,60,77).

Lieutenant Tucker had previously warned accused of his rights to re-
main silent, made no promises of immunity to him, nor did he threaten
him (R68, 75) :

About 2:30 a.m., 22 August, accused was taken to.the
military police headquarters in Dinan, where Lieutenant Neiser, the
military police officer, examined and searched him, A clip of five
bullets was removed from accused's gun (R53,61).  They were identi-
fied and admitted in evidence as Prosecution Exhibit 7 (R55). At
the Bignon house Lieutenant Tucker found, during an investigation by
French police on 22 August (R33), two empty .30 caliber machine gun
shells,’ One was discovered on the steps in front of the door, and
one sbout two feet to the right of the door. They were of the type
used in an M=l or .30 rifle (R62-64). The shells were introduced

in evidence as Prosecution Exhibit 8 (R62).

Accused wore a raincoat when encountered, He removed it.
and delivered it to Lieutenant Tucker, It was untidy end had what
appeared to be blood stains on the left hand side of the collar and
lapel (R55). At the military police station that coat was search-
ed and there was an egg (R95-96; Pros.Ex,10) and one round of ammuni-
tion in the pocket, "Dog tags" bearing number 33453189 and the .
name of James E, Hendricks, a billfold and accused's pay book were
also removed from his person at the military police station (R57-58).
After receiving warning as to his right to remain silent, accused was
questioned by Lieutenant Naiser, in-Lieubenant Tucker's presence
(R61), who reported the interview as follows:

"Lt Naiser was doing the questioning, He
asked Hendricks whether or not he fired the
rifle, and Hendricks told him that he hed
gotten lost and had gone to this house to
try.to get directions back to camp., As he
approached the door, he stumbled., TWhen he
stumbled, he dropped his rifle and it went
off, = He reached down to put the safety
on his rifle, and it went off sgain. Then
he tells he went over to this house acrocss
the road, and in this house an old lady .
gave him some cider, He drank the cider,
and that's all he remembers until we picked
him up." (R60,77).

Simone Deniei, a chemist's assistant employed at the liorlaix

Hospital and an expert in blood tests eand detection, testified that
she had tested the stains found on the raincoat taken from accused

. 4292
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(R89-91; Pros.Ex.9) and found that they were blood. She also dis-
covered on accused!s rifle (R45; Pros.Ex,6) "very, very feeble
traces" of what might be blood (R92).. She was unable to deter-
mine whether the blood was that of human origin (R93). '

- (b) The duty of the Board of Review in considering the issue
as to the identity of the assailant in the instant case is to examine
the record of trial for the purpose of determining whether there is
competent, substantial evidence that accused was the perpetrator of
~the crimes which were proved beyond reasonable ‘doubt (CM ETO 3200,
Price, and authorities therein cited),

The inculpatory facts which are summarized above were un-
contradicted, They form a matrix of evidence which beyond reason-
able doubt inculpates accused., The instant case is illustrative of
the strength of so-called circumstantial evidence when properly con-
nected and presented to the court, It possesses inherent trust-
worthiness and reliability which is even more convincing than person-
al identification by witnesses (Cl! ETO 2686, Brinson and Smithf.
Particularly is this true where the witnesses are not familiar with
negro-characteristics and faces, as in the instant case. -

The Board of Revieﬁ; thereforé, concludes that the record of .

. trial contains evidence of a most substantial character identifying
accused as the colored American soldier who broke and entered the
Bignon house, killed the master thereof and thereafter assaulted his
wife with intent to rape her.

"#§ith this evidence before the court, it was
its province and duty to evaluate it, judge
; of the credibility of witnesses and reach a
. determination whether the accused was the
man who committed this atrocious crime, The
. evidence identifying him as the culprit was
substantial and its reliability and trust-
worthiness are unimpeached. ~ Under such
eclrcumstances, the finding of the court will
- be accepted as conclusive and final upon
appellate review" (CIJ ETO 3375, Tarpley).

" The Tarpley case is sustained by Cil ETO 492, Lewis, CM ETO 503, Rich--’

mond; Cli ETO 531, McLurkin; CII ETO 559, Monsalve; CM ETO 1621,
- Leatherberry; Clf ETO 2686, Brinson and Smith; CIf ETO 3200, Price)

7. The charge sheet shows accused to'Be 21 'years four months of
age, and that he was inducted 1 February 1943, to serve for the dura-
tion of the war plus six months, He had no prior service, :

8. The court was legally constlituted and had jurisdictlon of
the person and offenses. No errors injurilously affecting the sub-
stantial rights of accused were committed during the trial, The
Board of Eeview 1s of the opinion that the record of trial is legally

. _9-
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sufficient to support the findings of guilty and the sentence. :

% The penalty for murder is dea.th or life imprisonment, as th
e
, court-martial may direct (AW 92). i
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1st Ind,

War Department, Branch Offic;e. of The Judge Adwocate General with ths
European Theater of Operations, 11 NOY 1944 T0: Commanding
General, Europea.n Theater of Operations, APO 887, U. S. Army.

1, In the case of Private First Class JAMES E, HENDRICKS
(33453189), 3326th Quartermaster Truck Company, attention is invited
to the foregoing holding by the Board of Review that the record of
trial is legally sufficient to support the findings of guilty and
the sentence, which holding is hereby approved. Under the provi-
sions of Article of War 503, you now have authority to order execution
of thke sentence.

< 2., When copies of the published order are forwarded to this .
~ office, they should be accompanied by the foregoing holding, this in-
dorsement, and the record of trial which is delivered to you herewith,
The file number of the record in this office is CM ETO 4292, For
convenience of reference, please place that number in brackets at the
end of the order: (CH ETO 4292). :

" 3. Should the sentence as imposed by the court and confirned by
you be carried into execution, it 1s requested that a full copy of,
the proceedings be forwarded to 'this office in order that its files

|mey be complete.

_ E C. I\Icru..IL,
Brigadier General "United States Amv,
Assistant Judge Advocate General.

- (Sentence ordered exscuted. GCMO 109, ETO, 19 Nov 1944)
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Bra.nch Office of The Judge Advocate General - (233)
with the .
European Theater of Opers.tions
. APO 887

BORD OF REVIEW N0. 2 30 NOY 1944
CM ETO 4293

HEADQUARTERS, COMMUNICATIONS ZONE,
EUROPEAN TEEATER OF OPERATIONS.

UNITED STATES

v. :
Trial by GCM, convened at Chelten-
ham, Gloucestershire, England, 4
September 1944. Sentence: Dis-
honorable discharge, total forfei-
tureg and confinement at hard labor
for two years, Eastern Branch,
United States Disciplinary Barracks,
Greenhaven, New York. :

Chief Werrent Officer

WALTER S. HOWARD,
(W-2108159), Headquerters
Communications Zone, Ordnance
Service,

L L NP L L L N L L L WL g

HOLDING by BOARD OF REVIEW NO., 2 -
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried upon the following Charge and specifications:
CHARGE: Violation of 94th Article of War,

Specification 1: In that Chief Warrant Officer Walter S,
.Howard, Headquarters, Communications Zone, Ordnance
Service, Furopean Theater of Operations, did, at
Cheltenham, Gloucestershire, England, on or about 1
February 1944, wrongfully and knowingly sell ten
wrist watches of the value of about $170.00, property
of the United States, furnished and intendgd for the
military service thereof, .

Specification 2: In that # «* % did, a.t Cheltenham,
Gloucestershire, England, on or about 1 February
1944, wrongfully and knowingly sell two typewriters
of the value of more than $50,00, property of the
United States,furnished and intended for the military
ser'vice thereof. ) ; 4 29 3
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Specification 3¢ In that * * % did, at Cheltenhanm,
Gloucestershire, England, on or about 1 April
1944, wrongfully and knowingly sell twenty wrist
watches of the value of about $340,00 property of
the United States, furnished and intended for the
military service thereof,

(234)

Specification 4: In that * * % did, at Cheltenham,
Gloucestershire, England, on or about 1 July 1944,
wrongfully and knowingly dispose of, by gift to
Herbert Leslie Dickenson, a British civilian, two
Elgin wrist watches of the value of about $24.00
property of the United States, furnished and intended
for the military service thereof.

He pleaded not guilty to and was found guilty of the Charge and speci-
‘fications., No evidence of previous convictions was introduced. He -
was sentenced to be dishonorably discharged the service, to forfeit all
pey and allowances dus or to become due and to be confined at hard

labor at such place as the reviewing authority may direct, for two years.
The reviewing authority approved only so much of the findings of guilty
of Specifications 1, 2 and 3 as involves the wrongful sale, and, of
Specification 4, the wrongful disposition by gift, of government property,
furnished and intended for the Military use thereof, d escribed and =
.valued in the respective specifications as follows:

In Specification 1, two wrist watches .of a value
of about $23.95; in Specification 2, two type-
writers of some value not in excess of $20,00;
in Specification 3, one wrist watch of a value
of about $9,00; and in Specification 4, two
Elgin wrist watches of a value of $18.00;

approved the findings of guilty of the Charge and the sentence, de-
signated the Eastern Branch, United States Disclplinary Barracks,
Greenhaven, New York as the place of confinement and forwarded the
recorg%?f trial for action pursuant to the provisions of Article of
War 5

3. The evidence for the prosecution shows that: Austin Edward
Smith, manager of the Corner Club in Cheltenham, Gloucestershire, Eng-
land, on or about 1 February 1944, bought first a single watch and then
another one or two, from accused (R8). Later he bought ten watches,
brought to him by accused in small boxes., Eight watches were sold by
Smith to a Mr, lanners and two to a Mr, Snelling, Smith paid accused
three pounds each for them (R9) in payments of five or ten pounds at a
time, Smith, as a witness, identified in court, Exhibits A~7 and A-8
as watches he got from accused and which he (Smith) "hended them in
myself", Smith testified that about 15 March (R10) accused "brought

CONFIDENTIAL
4293
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them" a typewriter to the club which he bought and paid accused for
and that about six weeks later he bought another typewriter from ac-
cused who "brought it down on a cycle and brought it into the club,®
Smith did not open the box but sold the typewriter to Bert Manners,

a butcher, for 20 pounds (R1l) having paid accused 16 pounds for it.
The other typewriter was purchased from accused and sold to Manners

in a similer way without Smith opening the box, About the first of
May, Smith got another 20 watches from accused (R12) who brought .
them to Smith in installments, Smith did not examine them but they
were in boxes similar to Exhibits C-1, C-2 and C-3 which he identi-
fied in court as watches he had purchased from accused, These watches
had "USA" or "Ord" and numbers on the back (R13)., Smith testified to
buying these ten watches, two typewriters and 20 watches fromacused
at a price of "from two pounds up, and the first one was three pounds
ten," for each watch (R14). Smith knew accused "fairly well" as they
"used to have a drink together® (R18)., Smith opened only two or three
of the watches, the rest were in sealed boxes but he saw them when the
people to whom he sold them opened them (R21). He bought no watches
from anyone other than accused (R22).

E. J. Snelling, a transport driver, testified that he bought
four watches from Austin E. Smith and positively identified Exhibit G4
as one he had worn and Exhibits C-1l, C-2, and C-3 as similar to the
watches he got from Smith (R21-25) and which he recovered and turned
over to the police when told by the police they wanted them (R25-26),

Ivan B, J, Manners testified he lmew accused "by sight! and
identified him (R26). He bought eight watches and two typewriters from
Smith and returned them to the police, Le identified Exhibit A-l as
like seven watches he had bought wrapped up and Exhibit A-8 as a Hamil-
ton wrist watch of the type of the other seven, He bought the type-
writers, a Royal and an Underwood on two occasions and identified
Exhibits B-1 and B-2 as the ones in question which he had used in his
office and which he had turned over to the police (R26-30),

Herbert D. Dickenson, a Cheltenham butcher, testified that
accused was a customer of his shop and about the first part of July ac=
cusad made him a gift of two wrist watches (Exhibit D) which wataches
he turned over to the police (R30-36).

A stipulation by accused, defense counsel and the trial judge
advocate to the effect that if Technician Fourth Grade Walter O, Ronson,
(35798273), Headquarters Detachment, European Theater of Operations,
Ordnance Service, were present in court he would testify that as a member
of the Administration Section of Ordnance Service, as above, at Chelten-
ham, England, in 1943, he drew from the post quartermaster for the
Ordnance Service two typewriters, an Underwood, serial No. 224099 and a
Royal 10", serial No, X555754, and

GONFIDENTIAL | 4293
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If Detective Sergeant H., J. Price were present in court
he would testify that Exhibits A<l to A-3 inclusive were handed to
the police by Bert Manners, together with Fxhibits B-1 and B-2.
Exhibits C-1 to C-4 inclusive were delivered to the police by E. J.
Snelling and that Exhibit D consisting of two Elgin watches were
turned over to the police by H., L. Dickenson, all in the month of
July 1944 (R36-37).

(236)

kajor C. P, NacDonald, Ordnance, was assigned to the office

of Chief Ordnance Officer of which section accused was a member (R38),
He testified that accused's duty, among other things, consisted in the

co~ordinating and requisitioning of materials., Exhibit A-5 was opened
and identified by him as a 7 Jewel Elgin Ordnance watch, government
property, an "item of T/E equipment" which cannot be bought and is
issued only to special people, Exhibits C-1, C-2, C-3, C-4, D, and A-1
to A-8 inclusive were all identified by witness as Ordnance watches
and property of the United States Government for use in the military
service, A Hamilton 17 jewel watch, witness valued at $14.95 and the
7 jewsl Elgin at about $9,00 (R38-40). None of them were obsolete pro=-
perty or subject to general sale (R41). These watches are for requisi-
tion from staff sections and higher headquarters and no formal record
of them is kapt and issues were made without receipt. Exhibit A-1 to
A-8; B-l and B-2; C-l1 to C-4 inclusive and &xhibit D were admitted in
evidence, The court took judicial notice of AR 30-2720, paragraph 4,
limiting the cost in the purchase of typewriters (R44).

4o Accused remained silent after having his rights as a witness
explained to him, No evidence was prOduced in his behalf,

5. To conviet accused of the offenses charged it must be showm

"(a) That the accused sold or disposed of certain property
in the manner alleged;

(b) . that such property belonged to the United States and
that it was furnished or intended for the military
service thereof;

(c) the facts and circumstances of the case indicating
" . that the act of accused was wroqgfully or knowingly
done; and

(d) the value of the prOpefty as alleged" (MCH,1928, par.
1501, p.185).

The evidence clearly sustdins the findings of guilty of so much of
each specification as was approved by the reviewing authority,

6., The check sheet shows accused to be 36 years four months of
age., He enlisted in March 1932 and has had continuous service; Warrant
as Junior Warrant Officer 30 December 42 and as Chief Warrant Officer

7 July 1943, L 4293
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7. The court was legally constituted and had jurisdiction of

. the person and offenses. No errors injuriously affecting the sub-
stantial rights of accused weres committed during the triel, The Board
of Review i3 of the opinion that the record of trial is legally suffi-
clent to support the findings of gullty as spproved and the sentence,

8, Conviction of a sale of government property of a value of
less than $20, may be punished by confinement at hard labor for not
to exceed six months. There are four separate offenses herein, one
involving property of a value of $23.95 (MCM, 1928, par.10ic, p.lOO)
Confinement in the United States Disciplinary Ba.rracks , Greenhaven,
New York, is proper (AW 42; Cir 210, WD, 14 Sept. 1943, sec.II, par.2a
as amended), -

1‘ @JKMV} > J I;dge Advocate

Judge Advocate

Judge Advocate
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(238)
1st Ind,

Vfar Department, Branch Office of The Jud%; Advocate ‘General with the
European Theater of Operations. TO: Com=
manding General, Headquarters Communications Zone, European Theater of
Operations, APO 887, U, S. Army.

1. In the case of Chief Warrant Officer WALTER S. HOWARD,
(W-2108159), Headquarters Communications Zone, Ordnance Service, atten-
tion is invited to the foregoing holding by the Board of Review that
the record of trial is legally sufficient to support the findings of
gullty es approved and the sentence, which holding is hereby approved.
Under the provisions of Article of War 50%, you now have authority to
order execution of the sentence, 3

2. Yhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office is CM ETO
4293. For convenience of reference, please place that number in
brackets at the end of the order: (CM ETO 4293).

/// (74 /57

Brigadier General United States Army,
Assistant Jhdgﬁ Advocate General.
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Branch Office of The Judge Advocate General (239)
’ . with the
Buropean Theater of Operations
APO 887 :

pom OF REVIEW NO. 1 29 NOV 1944
CM ETO 4294

UNITED STATES NINTH UNITED STATES ARLY

. Trial by GCM, convened et Morlaix,
France, 23-2/, September 1944,
Sentences: As to accused Davis -
To be hanged by the netk until
dead; as to accused Potts -~ Dis=-
honorable discharge, total for-
feitures and confinement at hard .
lgbor for life. United States
Penitentiary, lewlisburg, Pennsyl-
vania, :

Privates First Class WILLIAM E.
DAVIS (33541888) and J. C. POTTS
(34759592), both of 3121st
Quartermaster Service Company

L NP sl Sessll St Sarntl st NP Nt vt Sl i

HOLDING BY BOARD CF rEVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1., The record of trial in the case of the soldiers named ahove
has been examined by the Board of Review, and the Board submits this,
its holding, to the Assistant Judge Advocate Generel in charge of
the Branch Office of The Judge Advocate Genersal with the European.
Theater of Operations.

2. Accused were tried jointly upon the following charges and
specifications:

CHARGE It Violation of the 92nd Article of War.

Specification: In that Private First Class William E,
Davis and Private First Class J. C. Potts, both
of 3121st Quartermaster Service Company, 563rd
Quartermaster Battelion, acting Jointly, and in
pursuanee of a common intent, did, at Guilclan,
Finstere, France, on or about 22 August 1944, with

malice aforethought, willfully, deliberately felon«
iously, unlewfully, and with premeditatiocn, kill
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(240)

one Germaine Poulicquen, a human being, by
shooting her with a rifle,

CHARGE II: Violation of the 93rd Article of War.
acting jointly, and in pursusnce of a

Specification: 1In that * * %/did, at Guiclan, common intent,

Finstere, France, on or about 22 August 1944,

with intent to commit a felony, viz, rape,

cormit an assault upon Germaine Pouliquen,

by willfully, foreibly, and feloniously hold-

ing her and attempting to have carnal knowledge

of her,

Each accused pleaded not gullty to and was found guilty of both
charges and their specifications, all of the members of the court
present at the time the vote was taken concurring in the case of
accused Davis, and at least two-thirds of the members of the court
present at the time the vote was taken concurring in the case of
~accused Potis, No evidence of previous convictions of either ac-
cused was introduced., All members of the court present at the

time the votes were teken concurring, accused Davis was sentenced
to be hanged by the neck until dead, and accused Potts was sentenced
to be dishonorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be confined at hard labor,
at such place as the reviewing authority may direct, for the term of
his natural life,

The reviewing authority, the Commanding General, Ninth United
‘States Army, approved the sentence as to accused Davis and forwarded
the record of triel for action under Article of War 48, approved the
sentence as to accused Potts, designated the United States Penitentiary,
Lewlsburg, Pennsylvanis, as the place of confinement of this accused,
and forwarded the record of trial for action pursuant to Article of
War 50%. The confirming authority, the Commanding General, European
Theater of Operations, confirmed the sentence as to accused Davis,
and withheld the order dlrecting execution thereof pursuant to the
provisions of Article of War 503.

3+ The evidence for the prosecution was substantislly as follows:

On 22 August 1944, Jacques Pouliquen, 28 years of age, lived
at Locmenven, Guiclen, Department of Finistere, France, with his wife
Germaine (the deceased), sge 23, and one daughter who was two and a
half years old., The Pouliquens had been hepplly married for about
three years (R7,17,24-25,36), Living near the Pouliquens were Mesdames
Jacquette Roue and Jeanne Kergoat (R17,20-21) and lonsieur Ernest
Keruzec (R48,67). A map or "placque" of the nelghborhood was admitted
in ev§dence, the defense stating there was no objection thereto (r8;

Ex, 2

CONFIDENTIAL 4294

~
-2 -



CONFIDENTIAL

On 22 August, after the evening meal which occurred (241)
about 5 pm four colored soldiers, namely, Private First Class .
Leroy Bowles of accuseds' company, a soldier named Ira Isabelle,

and both accused, left camp and visited a farm where they helped

some French people "tote in some hay" and carry some seeds "up-
stairs of the barn®, They were given cider during the time they
worked (R8-11), The evidence indicated that the farm they visited
was that of one Francols Gestin, and that Pouliquen, Ernest Keruzec,
Louis Quiviger, lichel Gestin and other French civilians worked

there at the time (R25-26,44-45,48,60). The farm of Francois Gestin
was not far from the area shown on Ex.2 (R16-17).

Bowles testified that the four soldiers then left the farm
end started up the road. They then came to the Pouliguen house where
they stood at point B on Ex, 2 and sew a woman in the yard at point
A (R11-12), Potts went into the yard, talked with her and then -
entered the Pouliquen house, followed by the woman., Davis and witness
renained in the yard and Isabelle went up to the door and said "Cone
on, let's go", Potts left the house and the four soldiers walked
toward the Kergoat house on their way back to cemp., On the way Bowles
observed an old lady (ladame Roue) in her yard. When they reached
point C on Ex, 2, they stopped and accused Davis sald that he was
"ooing down there and see could he get anything from this lady"
(Madame Pouliquen), Bowles and Isabelle returned to camp and accused,
Potts and Davis, armed with carbines, returned in the direction from-
whence they came (R13-15), Witness did not enter the Pouliguen house
nor did he know what happened therein (R15). He was paid at camp
about 9 pm and saw Davis Potts at camp later during the evening (Rlé).

On the same evening liadame Roue, 57 years of age, noticed
four black soldiers cross the flelds near her houss and go down the
road marked "Path" on Ex. 2. She went to obtein water and upon her
return saw one black soldier aim his gun at l‘adame Pouliquen (the
deceased) who stood at a point marked D on Ex, 2 about four feet awe;
from the soldier. Deceased called for help, asked liadame Roue to
secure deceased's husband, and sald "they are about to kill me", It
was about 8 pm, Another soldier who was on "the brim" of the roed,
"made & sign" for Madame Roue to pass on and she went to the home of
Madame Kergoat (Ex, 2). The four colored soldiers were the only onc:
Madame Roue saw that evening (R17-20).

Ag a result of her conversation with ladame Rous, Madame
Kergoat went immedistely to the Gestin ferm where Pouliquen, Quiviger,
Epnest Keruzec and Michel Gestin were threshing, and the four men im-
mediately hastened to the Pouliquen home (R21,26,44,49,60-61). MNadame
Kergoat followed the four Frenchmen and when she reached the crucifix
on Ex. 2, she saw a black soldier seize Madame Pouliquen by the shoulder
and throw her to the ground, Madame Kergoat then went to the home  of
Ernest Xeruzec and en route heard some shots, Less than ten minutes
after Magame Kergoat saw Madame Pouliquen thrown to the ground, the
latter was brought wounded to the Keruzec home (R22-24).

SONFIDERTIAL 4294
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) As Pouliquen approached his house with the other three
men from the direcdtion of the erucifix, he heard his wife scream
when he was at point E on Ex. 2 (R26-27). He entered the house
and saw his wife lying across the width of the bed, her legs
hanging over the edge, and her dress. pulled up far enough to
expose the upper part of her legs, A black soldier, standing on
a stool, was on top of her between her legs. He held her left arm
under her back. Madame Pouliquen, who weighed about 60 "kilos®,

. tried to push him away with her right hand. Another soldier held
her feet, A third scldier who was in the center of. the room held
Pouliquen's daughter by the hand, and a fourth soldier stood near
the door (R28-30,38)., His wife asked Pouliquen to teke her out of
the houss (R30), He pulled the black soldier from his wife and
observed at that time that his private parts were exposed. The
soldier put his penis back in his trousers and the other soldier
released his hold on her feet (R30-31,39)., Pouliquen identified
accused Davis, the "darkest one", as the soldier who was on top of
his wife, and accused Potts as the soldier who held her feet (R3l).
Davis then "came after? Pouliquen and aimed a gun at him which had
been picked up from against a cupboard by either the soldier who
held his dauvghter, or by the soldier who stood near the door,
Pouliquen fled from the house followed by his wife and daughter.

One or two soldiers were then outside in the yard (R31-32,38-39,40).
Pouliquen ran toward the corner of the Rous house and then between.
the Roue house and his own toward the road, Two shots were fired

at him and a bullet hit the wall of the Roue house above his head,

He heard his wife scream, returned to the corner between the two
houses and saw his wife lying on the ground at point D on Ex. 2.

She hed nolt been shot at that time. He then ran back between the
two houseg, jumped over the hedge into the road shown at the top

of Ex, 2 and ran down toward the crucifix, Just before he reached
point F on Ex, 2 he heard two more shots, stopped and saw Davis and
Potts standing in the road at points E and H on Ex. 2, He saw Davis
who faced in the direction of the crucifix., Davis aimed at the de-
ceased who fell into a ditch at point G (R32-34,36-37,39,41-42).
Pouliquen 1ifted his wife from the ground and with Gestin, took her
to the home of Ernest Keruzec on Ex, 2, She appeared to be suffering
great pain, sald that she was wounded in the abdomen and that she was
"done for?, The incident occurred about & pm, French time, and 9 pm
American time (R34-35,39). Pouliquen was positive in his identifica-
tion of both accused (R36,41-42). It was sufficiently light so that
he could distinguish the faces of the soldiers in the house, even
though there was no artifidial light therein (R39),.

Louis Quiviger testified that when he reached the Pouliquen
house he saw Pouliquen enter and remove a black soldier from within,
Quiviger did not go beyond the threshold and did not see anyone en=
deavoring 4o have intercourse with Madame Pouliquen., Another black
soldier who was within the house aimed a gun at Quiviger, who fled
across the field to Gestin's house, He heard sbout eight or nine
shots but did not see who fired therm., At the trial, Quiviger went
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(243)

over to a 1line of six colored soldiers and identified Davis as
the soldier who threatened witness with a gun, and was positive
in his identification. Quiviger testified that Davis was not the
soldier who was pushed out of the house by Pouliquen (R44-47).

When Ernest Keruzec ran toward the Pouliquen house he
heard Madame Pouliquen scream when he was at point J (R49-50), and
then saw her leave the house (R50,53). He saw four colored soldiers
et the house and observed Pouliquen pull one soldier out of his
home, Keruzec also saw another soldier leave the house (R51).
When Keruzec arrived at the door :

"the black took their guns, When we saw that
we went awsy running. We saw them aiming at
us" (R50),

After he ran about 40 meters Keruzec observed that Madame Pouli-
quen followed after him., When Keruzec reached the road intersec-
tion shown on Ex, 2 he heard a shot and a bullet whistled., He
looked back and saw that a soldier who stood at point K aimed a

gun at them, They continued to run., A second shot was fired and
Keruzec saw Madames Pouliquen fall in e ditch at point L, At this
time Keruzec was at point N and Pouliquen at Point M, Keruzec re-
mained near her for a few seconds and then went for a doctor
(R50-51,53=57). He heard seven or eight shots in all, two or three
of which were fired in his direction (R52-53). At the trial Kerue
zec went to a line of six colored soldiers and identified accused
Davlis as the soldier who witness saw fire at lMadame Pouliquen
(R51=52), Although Keruzec did not turn around after the second
shot was fired (R56), Davis was the only one who stood in the road
when witness turned around and saw him about one minute before the
women was shot (R54). Witness also identified, from among the six
colored soldlers, accused Potts as one of the soldiers whom he saw
that evening at the Pouliquen house before witness ran away (R52-53),™
Davis was the only soldier Keruzec saw after the latter fled from .
the house (R53). Keruzec was positive in his identification of both
accused, The shooting occurred about 8 pm French time and 9 pm Amer-
icen time (R57). Both accused and two other soldiers observed the
threshing in the afternocon (R56-=57).

Michel Gestin also, upon his arrival, saw four colored
soldiers at the Pouliquen home (R62) and saw Pouliquen enter the
house and drag out a black soldier (R6l). One of the soldiers

threatened us with his gun, then we ran towards
the Roue farm eand we jumped on the road; then
one fired and hit the wall of the house; then we
stayed a while on the road and came toward the
Gestin farm" (R61).

S 4294
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When Gestin reached point P on Ex, 2 he heard a shot &nd saw Madame
Pouliquen fall at point G. He saw that the "darkest" of the four
soldiers stood on the road at point J and aimed a gun in her direc-
tion (R61-64). Madame Pouliquen appeared to suffer great pain,
moaned, and said "The blacks have killed me" (R64~65), Witness ye-
mained in the road about two minutes, after which he saw no soldiers,
He, Pouliquen and two others then took the wounded woman to Ernest
Keruzec's house (R61-62,63-64). The following colloquy occurred on
direct examination of witness:

Q. Mr, Gestin, do you think that you would
recognize any of the men that you saw at the
Pouliquen house at aboul the time that this
shooting occurred if you were to see them
agalin?

A. Yes. Three,

Q. I'11 ask you to stand up and face 6 soldiers
lined up over there and tell the court whether
you see among those 6 men any of the men that
you saw at the Pouliquen house at about the
time this shooting occurred,

A. Yes.

Q. How many men do you see among the 6 men that
you are now looking at that you saw at the
Pouliquen house the night of the shooting?

A. Two,

Q. Will you step over to the 6 men and put your
hand on the shoulder of each of the two men
that you see there that you saw at the
Pouliquen house at the time of this shooting?

A, (Witness reSpénded by walking over to the 6
colored soldiers touching two of them on
their shoulders), .

TJA: I would like to have the record show that
the witness has placed his hand on the
ghoulder of J. C. Potts; likewise, to have
the record show that the wiltness has placed
his hand on the shoulder of William E., Davis,

Q. Now, lMr, Gestin, are you absolutely sure that
the two men that you have plcked out over
there were the same two men that you saw
immediately before or after the time of this
shooting?
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A, Yes" (R63=64). (243)

When Francois Keruzec, brother of Ernest Keruzec, arrived
at the latterts home on that evening, Madame Pouliquen was on a mat-
tress on the floor. She appeared to be suffering great pain. In the
car on the way to a hospital at lMorlaix she said to Francois that
she "had a very sad death®, and that she "had been violated" (R67-69).
At the MNorlaix hospital an operation was performed upon Madame Pouliquen
but as 1t was determined that she was in a dying condition and beyond
medical aid, the incision was closed. She was not examined “for rape®,
It was stipulated by the prosecutlion, defense and accused that she died
23 August as the result of a bullet wound, that the bullet entered the
lower left-hand quadrant of the abdominal cavity and emerged from the
left buttock, and that the wound was inflicted 22 August 1944 (R7-8;
Ex.1l). She died at the home of her mother in Guiclan in the Depart-
ment of Finistere (R25).

Captain Robert L. Sloss, 543rd Quartermaster Group, ap-
pointed investigating officer, interviewed both accused and warned
them as to their rights. Davis then made a statement and Potts
listened to it and "concurred in it", The statement was reduced to
writing and signed by both accused on 9 September. It was admitted
in evidence over the objection of the defense, the prosecution re-
questing the law member to advise the court

"that the part of this statement that
concerns Davis can be construed and teken
against him and that part against Potts,
against Potts only" (R71-73; Ex. 3).

Corporal Richard Booker, 511th Military Police Battalion,
testified that on 28 August he investigated the incident, went to
the scens, secured three witnesses and took them "through three 4if-
ferent (quartermaster) companies®, Each witness "picked out" Davis,
. Potts and Bowles., The line-ups consisted of colored troops and

®"At no time during the line up did the one
witness see who the other witness was picking
out" (R74-75).

Booker further testified that when questioned the men denied "béing
there®, About two days later Isabelle was questioned and

"He * % % found out that these three other
colored soldiers had been at the farm so
when these other three were confronted by
Isabelle, they more or less gave a story
that started to run true to form, and before
the evening was over Davlis said that ha filred
the shot at the woman® (R75),
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Booker did not recall if he advised Davis and Potts of their

rights before they made their oral statemsnts, but he did so be=

fore they signed subsequent written statements. Witness informed
them of thelr rights under Article of War 2, told them that they

did not have to make or sign any statements, and that if they did

so, such statements could be used sgainst them in a court-martial
(R75-76). Each accused, without promise of reward, then signed a
written statement dated 28 August, which was offered in evidence
against him only, When the statements wers offered in evidence by
the prosecution, defense counsel stated that there were "No questions"
(R76-77). Booker, then questioned by the court, testified that during
‘the interrogation of accused by himself, another soldier and two
lieutenants, accused were not threatitied or manhandled, but that
"there was some shouting going on", Asked if anyone addressed rough
language to accused he testified: - .

"Except for the fact they were called a

liar or something like that; there was pro-
bably some cuss words going on because the
other officer figured he was lying and knew
he was lying and called him a liar * * %,
When we got the signed statements from them
they were allowed to smoke" (R77),

The statements were admitted in evidence over the objection of the
defense (R78; Exs. 4,5).

As each accused testified substantially in sccordance with
the three statements admitted in evidence (Exs.3,4,5), they are not
set forth herein, '

4o For the defense, each accused appeared as a witness after
he was advised as to his rights (R81,96=97). Both testified that they,
Bowles and Isabelle helped stack hay and store seeds at a farm earlier
during the dgy and that they were given some cider (R82,94,97,99-100),
Both accused confirmed Bowles! testimony that they left Bowles and .
Isabelle in the road end returned to the Pouliquen house, where they
had seen Madame Pouliquen a short time before c(I}l;m,-SS,lOl-lO.'Z). Each
accused was then armed with a fully loaded carbine., Polts! gun had
15 shells in the magazine (R85) and Davis' weapon had 14 shells in
the magazine and one in the chamber (R102-103), Each admitted that
his purpose in returning was to try to persuade Madame Pouliquen to
engage in sexual relations with him (R85,98,101-102)., Upon their re-
turn, Potts said "Bon Jour® to her in the yard end she said something
in reply which he did not understand. She and Potts then entered the
house, followed by Davis. A little child was in the room (R85-86,97,
102-103). The three then sat on the bed, The woman sat between ace
cused. Potts put his hand in her hair, fondled her breast, and asked
if she would have intercourse with him in exchange for "K" rations.

He had two packages of the rations in his shirt, She laughed and said
MNon compris®, Potts asked her to "zig-zig" and she again replied
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"Non compris®, She did not screanm or push him away. They had o
never seen the woman before and didnot know she was married. They
sat on the bed for about 20 minutes, but the woman did not accept
the "K* rations. She simply smiled and shook her head (R82-85,88-89,
97-98,101,103). Davis understood that she was "not agreeable" to
the idea (R101). He did not say anything to her during the 20 min-
utes, as he did not "know how®, He dld not touch her and just sat
next to her, He watched Potts, who talked, ran his hand through
her hair and fondled her breasts. He could see that Poits "wasn't
making any time, so thers wasn't any need for me to try" (R108-110).
They did not indulge in intercourse, nor did they attempt to force
the woman to submit to sexual relations (R83,89,90,91,98,103,108-110),
She did not scream during this interval (R82,89,104).

Potts testified that at the end of 20 minutes two French-
men burst into the house, raised their voicds, and went toward Dawis
in a threatening manner, said something to him and pointed "their
finger in hif face", It appeared thdt.they "were going up on him®,
Potts became frightened, dashed from the }ouse and ran toward camp,
He saw some other Frenchmen outside the house (R82,89-90,94,96).
V¥hen he was about a half mile from the house he heerd some shots.
Later, Davis whistled, caught up with him and said

"Potts, I believe I shot that woman, I
didn't intend to do it. I was trying to
scare those Frenchmen off met (R82-83,91).

They then went to their bivouac area (RS32).

Davis testified that when two Frenchmen entered the
house, Potts ran out of the house, The Frenchmen rushed at Davis,
selzed him and tried to take his gun. Davis became frightened, flung
one aside, tussled with the other, broke loose, and followed by both
Frenchmen ran outdoors. Outside there were other Frenchmen (R97-98,
104~105,109-110). In the yard, Davis stopped and faced the house,
Two Frenchmen left the house, started to run away from him, and he
fired two shots over their heads and toward the wall of the house
(R97,105), He then went to the road at point R on Ex.2, and fired
threes shots. Madame Powliquen stood in the door of the house when
he began to fire., She ran out of the house on his second shot and
was at point S when he fired the third., She then Wumped down on
the road and ran quite a little way". Davis then saw her seize her
pldd and fall, Davis fired in an easterly direction, never fired
in the direction of the grass triengle on Ex.,2, and in all did not fire
over five ghots, When he fired the first two shots, both Frenchmen
ran toward the Roue house and when he fired the other thrce shots,
the Frenchmen and the woman ran awey from him and no one came toward
him (R97,105=-107), Davis was the only one who did any shooting and
Potts fired no shots (R99,108), Asked why he fired the rifle after
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he left the house, Davis testified that the Frenchmen were behind
him, he thought they were trying to catch him and do something to
him, and he fired to "scare them away from me", He did not intend
to hurt anyone (R98-99)., Asked why he fired two shots when the
two Frenchmen ran toward the Roue house, and three shots when the
Frenchmen and Madame Pouliquen ran from him, he testified that he
did not know where he was shooting

"but I was just scared and I fired three

more times ¥ % ¥, I was scared the Frenchmen
would try to do something to me * # %, I
Jjust kept on pulling the trigger of the gun
* % % begt I knowed I was trying to defend
myself" (R107).

5, Certain procedural questions require consideration:

(a) At the close of the case for the prosecution the
defense moved for findings of not gullty of both charges and specifica-
tions as to accused Potts on the ground that the prosecution "has
failed to make out any case", The motion was denled (R80-8l). As
to the Specification of Charge II, the prosecution's evidence was of
a competent and substantial character which sustained the findings
of guilty of each accused, and the Board of Review is of the opinion
that the motion as to such specification, was, therefore, properly
denied (CM Er0 3147, Gayles, et al, and authorities cited therein),
As to the Specification of Charge I, the Board of Review, for reasons
hereinafter set forth, is of the opinion that the motion should have
been granted.

(b) After accused were arraigned and before their pleas
were entered, defense counsel interposed "a motion to sever®, stating
that accused were jointly charged and that each accused was listed as
a witness for the other on each charge sheet., The motion was denied

(R6).

Wiith respect to severance of trials of accused jointly
charged with an offense, the Mamial for Courts-Martial directs:

1A motion to sever is a motion by one of two or more
joint accused to be tried separately from the other
or others. It will regularly be made at the arraign-
ment, The motion should be granted if goocd cause is
shown; but in cases where the essence of the offense
is combination between the parties =~ conspiracy for
instance « the court may properly be more exacting
then in other cases with respect to the question
whether the facts shown in support of the motion con-
stitute a good cause. The more common grounds of this
motion are that the mover ddsires to avail himself on
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his trial of the testimony of one or more of his
coaccused, or of the testimony of the wife of one;

or that a defense of the other accused is antagon-
istic to his own; or that the evidence as to them
“will in some mannerprsjudice his defense, (Winthrop)t
‘(MCM, 1928, par. 71b, p.55).

Whether such & motion should be granted or denied is a matter

within the sound judicial discretion of the court (CM ETO 895, Davis,
et al), The testimony of the accused in their own behalf was not

in conflict, but displayed a marked consistency. The testimony of
each accused disclosed his presence with the victim at the time end
place of the alleged assault with intent to cormit rape, but was in
denisl of the commission of such esgsevlt, At the time of the shoot-
ing by accused Davis, which caused the victim's death, his testimony,
and that of accused Potts, showed that the latter was not then present.
However, according to Fouliquen's testimomny accused Potits was present.
Upon all the evidence, it 1s clear that the courtdid not abuse its
judicial discretion in denying the motion (Cl ETO 3147, Gayles, et al).

(¢) On several occasions, prosecution witnesses testified
on direct examination that the Pouliquens were happlly maerried and
that the victim was a good mother, of good charecter and did not asso-
ciate or engage in "affairs® with other men (R21-22,36,46,65,66). No
attack on the woman's character Lad been made by the defense nor did
the defense object to the testimony. The admission of this evicence
was clearly erroneous (CM 240788, Bull. JAG, Mar. 1944, se&.395(8),
pPp.95-96), However, the Board of Review is of the opinion that in the
instant case the guilt of both accused of the offense of assault with
intent to commit rape was so convinecingly established by the evidence
that such erroneous ednission of evidence as to the vietim's reputation
did not injuriously affect their substantial rights within the purview
of the 37th Article of Wer (Cli ETO 1069, Bell).

(d) Prosecution's Eghibits 3, 4 and 5, consisting respec-
tively of a statement signed by both accused, and statenents severally .
signed by each of them, were received in evidence over the objections
of the defense., It was established that each accused was informed
of his rights under Ariicle of Viar 24, was told he was not under com-
pulsion to make or .sign any statement and if he did so such stetement
could be used against him in a court-martiel (R71-72,75-76). Assum=
ing that each statement so given was a confession, there is no evige
ence that it was given under circumstances that would deny its admis-
sibility., The court!s determination will not be disturbed upon ap=
- pellate review in view of the substantial affirmative evidence of
their voluntery nature (Cl ETO 559, Monsalve; CM ETO 1606, Savre;
Cli ETO 2007, ¥, Herris; Cl ET0 3469, Green), The fact that each
statement was reduced to writing by one other than accused does not
militate against its edmissibility (CM ETO 438, E, Smith; CM ETO

2007, W, Harris; CM ETO 3469, Green).
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6. (a) Charge II and Specification:

Each accused was found guilty of assault with intent
to commit rape, as alleged.

(1) As to accused Davis, it was established by
competent, substantial evidence that at the Pouliquen home, while
his victim was lying across the width of a bed, her legs hanging
over the gdge with her dress pulled up far enough to expose her
thighs, he laid on top of her, while she tried to push him away with
her right hand. He was pulled from her by her husband, who had come
to her rescue in answer to her screams and who then observed the ex-
posed private parts of accused Davis., The evidence supports the
findings that at the time of this assault upon his victim, he enter-
tained the specific intent to rape liadame Pouliquen (CM EIO 2500,
Bush; Cit ETO 3093, Romero; CM EIO 3163, B xg, Jr; CM ETO 3255, Dove;
cH ETO 3897, Qixon).

(2) As to accused Potts, it was also established
by competent substantial evidence that he held kadame Pouliquen by
the feet at the same time that accused Davis was on top of her. On
his own testimony he had entered her dwelling, armed with a fully
loaded carbine, for the purpose of persuading her to have sexual re-
lations with him,

The distinction between principals and aiders and
ebettors has been abolished by Federal statute and an aider and abettor
may be convicted as a principel (sec.332, Federal Criminal Code,

18 USCA, 550; 35 Stat.l1152). The distinction is also not recognized
in the administration of military justice. All are principals
(Winthrop's Military Law & Precedents - Reprint, p.108).

"Under Sec.332 of the Federal Criminal Code,
above quoted, the acts of the principal become
the acts of the aider and abettor and the

latter may be charged as having done the act
hinself and be indicted and punished according-
ly. By virtue of said statute a principal of
the second degree at common law becomes a
principal in the first degree (De Preta v,
United States, 270 Fed.73; Conelli v. United
States, 289 Fed. Fed.791; Kelly v. United
States, 258 Fed. 392, certiorari denied, 249
U.S. 616, 63 L.Ed, 803). Premised on the above-
stated doctrine is the established and well re-
cognized rule that an accused may be charged
with and found guilty of the crime of rape al-
though he did not actually have intercourse with
the vietim if the evidence establishes that he
was present at and aided and sbetted the ravisher
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in the accomplishment of the act of intercourse
(52 ¢J, sec.50, p.1036; State v, Flaherty, 128
Vaine 141, 146 Atl, 7; People v, Zinn, 6 Cal. App.
(2nd) 395, 4l, Pac,(2nd) 408; People v. Nieto, 14
Cel.App.(2nd) 707, 58 Pac, (2nd)945, People v.
Durand == Cal.App.(2nd) .-=-, 134 Pac.(2nd) 305

CM NATO 385,Speed (CM ETO 374D, Senders, et 5;5)

The evidencéd also supports the findings that accused Potts was

gullty of assault with intent to rape Madame Pouliquen under the
prirciple of law above set forth and the established precedents

of the Board of Review (CM ETO 72, Farley and Jacobs; CM ETO 1453,
Fowlers; CM ETO 3740, Sanders, et al; Clf ETO 3851, Watson and Vimberly;
CM ETO 4444, Hudsen, et al)

(b) Charge I and Specification:
o Each accused was found guilty of murder, as alleged.

(1) As to accused Davis, the evidence shows that,
as soon as he and accused Potts were interruped in their joint attempt
to repe ladame Pouliquen, as above set forth, he seized his carbine,
After he had been evicted from the house he began to fire shots at
her husband and others who had come to her rescus. One of these shots
struck and caused the death of Madame Pouliquen.,

"Murder is the unlawful killing of a human being with
nelice aforethought. !'Unlawful! means without legal
Justification or excuse.

* * *

Malice does not necessarily mean hatred or personal
i111-will toward the person killed, nor an actval in-
tent to take his life, or even to take anyone's life.
The use of the word 'aforethought' does not mean that
the malice must exist for any particular time before
cormission of the act, or that the intention to kill
must haeve previously existed. It is sufficient that
it exist at the time the act is committed (Clark),

"ialice aforethought mey exist when the act is
unprerieditated. It may mean any one or more of the
following states of mind preceding or coexisting with
the act or omlssion by which death is caused: An
tintention to cause the death of, or grievous bodily
harmfo any person, whether such person is the person
actually killed or not (except when death is inflicted
in the heat of a sudden passion, caused by adequate
provocation); knowledge that the act which causes
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death will probably cause the death of, or
grieyéus bodily harm to, any person, whether
such person 1s the person actually killed or
rot, although such knowledge is accompanied
by indifference whether death or grievous
bodily harm is caused or not or by a wish that
it may not be caused; intent to.commit any
felony" (MCM, 1928, per.l48a, ppslb2,163-164)
(Underscoring supplied).

It is murder, malice being presumed or inferred,
where death is caused by the intentional and un-
lawful use of a deadly weapon in a deadly manner
provided in all cases there are no circumstances
serving to mitligate, excuse or justify the act.
The use of a deadly weapon is not conclusive as
to, malice, but the inference of malice therefrom
nmayb&i-overcome, and where the facts and circum-

" gtances of the killing are in evidence, its (sic)

- exlstence of malice must be determined as a fact.

from the evidence,
* * »*
In order that an implication of malice may arise -

from the use of s deadly weapon it must appear that

its use was wilful or intentional, or deliberate.

This, like other matters of intent, is to be gathered
from the circumstances of the case, such as the fact
that accused had the weapon prepared for use, or that
it was used in such a manner that the natural, ord-
inary, and probeble result would be to take life"

(29 C.J., sec.74, pp.1097-1101) (Underscoring supplied).

The evidence plainly indicated that accused Davis, angered
by the fact that the joint enterprise contemplating Madame Pouliquen's
rape had been thwarted, deliberately and without the slightest excuse
shot his victim in cold blood., The findings of gullty as to accused
Davis were supported by substantiel, competent evidence of a most
convinecing character (CM ETO 3932, Kluxdal; CM ETO 3180, Porter;

CM ETO 1901, Miranda; Ci ETO 1161, yaters; CM ETO 438, Smith ).

(2) As to accused Potts, a vital question arises in the
court!s finding him guilty of this Specification and Charge. The
evidence indicates that at the tims of the shooting by Davis, accused
Potts had either fled from the scene, as shown by his own testimony
end that of accused Davis, or was present and took no part in the
ghooting according to the testimony of Pouliquen, the only witness
who testified that he sew him with Davis in the road at the time of
the shooting. It was evident beyond question that at that time both
accused had abandoned and desisted from their joint attempt to rape
liadame Pouliquen and had left the house where such attempt had been
perpetrated.

CONFIDENTIAL 4294
-1 -


http:ps.r.l.48

CONFITLITIAL ' (253)
"The weight of authority is that if a number ,
of persons enter upon the commission of a felony,
all are criminally responsible for the death of
a person that ensues as a natural consequence of
the common felonious purpose, although the one
accugsed mey not have done the actual killing.
This rule has been deemed broad enough to include
homicides committed in attempis to escape from
the scene of the crime, or 'where the killing ‘is
done immediately after the conclusion of thLe pro-
ject, for the purpose of preventing detection.'
See 13 R. C. L. p. 732, The only exception to
this general rule seems to be found in People v.
Marwig (1919) 227 N. Y. 382, 125 N. E. 535, 22
A.D.R. 845, infra, and is recognized by implica-
tion in People v. Walsh (1933) 262 N.Y. 140, 186
N. E. 422, infra, both these cases seeming to
have proceeded upon the theory of technical com-
pletion of the felony, influenced in part, if
not wholly, by the fact that the homicide occurred
after the perpetrators had left the scene of the
crime,

In People v, Marwig (1919) 227 N. Y. 382, 125
N.E. 535, 22 A.L.R. 845, the court held that to
render one of two who conspired to rob a store
guilty of murder for the shooting by his companion
of a person who attempted to interfere with their
escepe after they had left the store (there being
no evidence that they carried away anything of value),
the conspiracy must not only have extended to the rob-
bery but #lso have included the attempted escape. The
limitations on vicarious liability for mwrder in the
first degree have been expressed in many ways, and the
theories which have been evolved are not always as
much in conflict as may at first appear. Reference
to People v. Marwig (N. Y,) supra, which has been
widely quoted and considered, will disclose many of
the 1imitations which seem to have been considered by
courts adhering to theories which upon the surface
might appear divergent. The implications contained
in People v, Marwlig (N.Y.) supre, and other decisions
which seem to 1limit the range of operation of parti-
cular felonies, as regards the definition of first-
degree felony murders, were criticized in Pecple v,
Boss (1930) 210 Cal. 245, 290 p. 881, infra, as follows:
They ‘are generally cases in which the crime is held
to be completed upon an entry or bresking into a rild-
ing, and the conclusions therein are influenced by the

© CONFIGENTIAL 4294
-15- A



CONFIDENTIAL
(254)

rule of law that a felonious entry or bresking

is sufficient to constitute the crime, That rule
was adopted to make punishment of this class of
crime more certain, It was not intended to relieve
the wrongdoer from any probable consequences of his
act by placing a limitation upon the res gestae

which i1s unreasonable or unnatural.! Undoubtedly
the recent decisions indicate that the view as to
what constitutes 'perpetration of! or 'engagement in'
felonies, in defining first-degree felony murders,
has been somewhat broadened, with due regard, of
courss to the ordinary rules of cause and effect, Al-
lowance must also be made for the inherent character-
istics of the particular felony involved. In this
connection it is to be observed that in People v.
lerwig (N.Y.) supra, although a technical robbery was
involved, there was no evidence of retention of loot,
or asportation, in effecting the escepe.

Where several defendants engzged in the robbery
of certain premises, and, upon detection by officers,
sought to escape therefrom, one of them fatally shoot-
ing an officer standing on the ouiside, from or while
standing near a rear door on the premises (his posi-
tion being a disputed question), the court, in People
v. Walsh (1933) 262 W.Y. 140, 186 H.E. 422, in revers-
ing a joint conviction of mwder in the first degree,
because the trial court had in effect instructed the
Jjury that if they believed the people's evidence they
might convict of muwder in the first degree, obserwved
that whether the robbery was still in progress when
the ‘shot was fired depended largely upon the inference
to be drawn from the conduct of the one firing it, and
said: 'It should have been left to the jury, under in-
structions pointing out generally that the killing, to
be felony murder, must occur while the actor or one or
more of hig confederates are engaged in securing the
plunder or ia doing something immedlately connected
with the underlying crime:; * * % that escape may, une-
der certain unities of time, manner, and place, be a
natter so immediately connected witn the crime as to

_be part of its commlssion; * % * but that, where there
is no reasonable doubt of a complete intervening desist-
ance from the crime, as by the abandonment of the loot
and running away, the subsequent homicide is not murder
in the first degree without proof of deliberation and
intent! = citing People v, Marwig (N.Y.)supra. The
court also obserged that it was possible to have a
factual situation in such ¢ases where only one conclu=
sion could be drawn as to whether the homicide took
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place during the commission of the felony, but

that instances where the trial court might instruct
upon the proposition as a matter of law were exception-
al" (108 ALR 847, 848).

"Thus, where several persons have combined togelher for
the purpose of committing a felony, and upon an alarm
they run in different directions, and one of them,
being pursued, kills the pursuer, the others cannot be
considered as principals in such act. Rex. v. White,
Russ, &£ R, C. C. 99, and Jones v, State, 14 Ohio C. C.
35 and 47, touch on this point.

The case of People v. Knapp, 26 lich. 112, at
page 115, in my judgment, correctly states the rule:
1Tt is undoubtedly possible for parties to combine in
order to make an escape effectual, but no such agree-
ment can lawfully be inferred from a combination to
do the original wrong, Thers can be no criminal re-
sponsibility for snything not fairly within the common
enterprise, and which might be expected to happen if
occagion should arise for anyone to do it. In other
words, the principle is quite analogous to that of
agency, where the liability is measured by the express
or implied authority, And the authorities are quite
clear and reasonable which deny any liability for acts
dons in escaping, which were not within any joint pur-
pose or combination" (People v, Marwig (1919?, 227 N.Y.

382, 125 NE 535, 22 ALR 845,849,850). (Underscoring
supplied) :

4There is no criminal liability where the homicide was
a fresh and independent product of the mind of one of
the confederates, outside of, or foreign to, the common
design, or where it did not result from something which
was fairly within the common enterprise, and which might
have been expected to happen if occasion should arise
for anyone to use it" (26 Am, Jur., sec.68, p.205).
(See also 26 Am, Jur. secs.b4-69, pp.202-206; 29 CJ sec.
82, p.1107).
In the instant case, it is apparent that the shooting of Kadame Pouli-
quen took place after completion of the joint felonious assault and
abandonment of the common felonlous intent to rape her and after both
accused had left the scene of such assault, There was no evidence of
a joint purpose by the two accused to shoot in order to effect their
escape, or for eny other purpose following the abandonment of the orig-
inal venture. Nor does it appear that the reason for the shots fired
by accused Davis was to effect an escape. 'In fact, no reasonable ex-
planation can be discovered in the evidence for the senseless action
of accused Davis in firing on French civillans, who were then fleeing
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with all possible haste from his presence. No evidence appears in
the rectdrd that accused Potts participated or acquiesced by words
or action in the shooting by Davis, but, on the contrary, all the
evidence shows that, their common enterprise of assault with intent
to rape lMadame Pouliquen having terminated, Potts tcok immediate
flight and offered no further violence to anyone., Davis himself
stated Potts had already left when he came from the house and fired
at the French civilians (Pros.Ex.4). In short, no agreement by
accused to use firearms in such a manner as to endanger life for any
purpose following the abandonment of the joinkassault may fairly be
inferred from the evidence. The shooting by Davis was not "fairly
within the common enterprise" and might not reasonably have been
Wexpected to happen' under the circumstances. The combination of
accused was for the purpose of raping Medame Pouliquen and of doing
such things as would eid in its accomplishment., When the purpose
was frustrated and Potis departed from the scene, the combination
terminated, and with it PottsY“criminal responsibility for Davis!
murderous acts, Upon all thé evidence and the law as above stated,
_the Board of Review is of the opinion that the record of trial is
legally insufficient as to accused Potts to support the findings

. of guilty of the Specification of Charge I and Charge I and legally
sufficient to support only so much of the sentence, as to accused
Pottas, as provides for dishonorable discharge, total forfeitures,
and confinement at hard labor for 20 years.

7. The charge sheet shows that accused Potts is 19. years
one month of age and was inducted 21 September 1943 at Fort Benning,
Georgia. Accused Davis is 29 years five months of ege and was in-
ducted 7 October 1943 at Richmond, Virginia., Each was inducted to
serve for the duration of the war plus six months, Neither had any
prior service, :

8, The court was legally constituted and had jurisdiction
of the persons and offenses, Except as noted, no errors injuriously
affecting the substantial rights of either accused were committed
during the trial., The Board of Review is of the opinion that as to .
accused Davis the record of trial is legally sufficient to support
the findings of guilty and the sentence, but that for the reasons
stated, as to accused Potts the record of trial is legally insufficlent
to support the findings of gulllty of Charge I and its Specification,
legally sufficient to support the findings of guilty of Charge II and
its Specification and only so much of the senience as provides for
dishonorable discharge, total forfeitures and confinement at hard
labor for 20 years,

9. As to accused Davis, the penalty for murder is death or
life imprisonment, as the court-martial may direct (AW 92). A4s to

accused Potts, confinement in a penitentiary is authorized for the
crime of agsault with intent to commit repe by Article of War 42 and
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section 276, Yederal Criminal Code (18 USCA 455). The designation
of the United States Penitentiary, Lewisburg, Pennsylvania, as the
place of confinement, is proper (Cir.229, UD, & June 1944, sec.II,

par.1p(4), 7).

/ Pe- "/’" ‘ Judge Advocate

( ///gw/ // - : / ////Judge Advocate
éé;-u,&g( ( . (/\/é/ﬂéétw }Jvé, Judge Advocate
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(258) CONFITEN 1AL
1st Ind,

War Department, Branch Office of The Judgé gﬁdvocate General with
the Puropean Theeter of Operations, KOV 1944 TO: Com~
manding General, European Theater of Operations, APO 887, U, S. Army,

r

1. In the case of Private First Clss WILLIAM E, DAVIS
(33541888), 3121st Quartermaster Service Company, attention is in-
vited to the foregoing holding by the Board of Review that the re-
cord of trial is legally sufficient to support the findings of '
gullty and the sentence, which holding is hereby apmroved. Under
the provisions of Article of War 50}, you now have authority to
order execution of the sentence,

2. TWhen copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding,
this indorsement, and the record of trial which is delivered to °
you herewith., The file number of the record in this office is CM
ETO 4294. For convenience of reference, please place that number
in brackets at the end of the order: (CM ETO 4294).

3. Should the sentence as imposed by the court and confirmed
by you 'be carried into execution, it is requested that a full copy
of the proceedinzs be forwarded to this office in order that its files
may be complete. '

Y7 -/ '
4 /// Y ,
. /: o : ’_'/
L 7 J :
E. C. McNEIL,

Brigadier General, United States Army.
Assistant Judge Advocate General.

(Sentence ordered executed. GCMO 146, ETO, 21 Dec 1944)
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1st Ind.

War Department, Branch Office of The %gigﬁqggvocate General with the
Eunropean Theater of Operations, 1944 TO: Com-
manding General, 9th United States Army, APO 339, U. S. Arumy.

1, In the case of Private J. C. POTTS (34759592), 3121st
Quartermasier Service Company, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
insufficient to suppory the findings of guilty of Charge I and its
Specification and legal®ly sufficient to support the findings of
guilty of Charge II and its Specification and only so much of the
sentence as provides for dishonorable discharge, total forfeitures,
and confinement at hard labor for 20 years. Such holding is hereby
epproved, Under the provisions of Article of War 504, you now have
authority to order execution of the sentence, modified accordingly
by supplemental action, which should be forwarded to this office for
attachment to the record of trial,

2. When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office is CM ETO
4294. For convenience of reference, please place that number in
brackets at the end of the order: (Cif ETO 4294). -

/ e /,//L‘ (’/// ¢ 1/

74
4 E C. McNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General|
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 2 14DEC 1944
CM ETO 4300 '
UNITED STATES IX TROOP CARRIER COLMAND
v. Trial by GCM, convened at AAF Station

Private First Class
SAMUEL J. KONDRIK (33316867),
Headquarters 313th Troop

Carrler Group

HOLDING by BOARD OF REVIEW NO, 2

VAN BENSCHOTEN, HILL and SLEFPER, Judge Advocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review.

2. Accused was tried upon the followling Charge-and speclifi-

cationss

CHARGE: Violation of the 93rd Article of war,

Specification 1: In that Private first class Samuel

J. Kondrik, Headquarters 313th Troop Carrier
Group, IX Troop Carrier Command, did, at Grant-
ham, Lincolnshire, England, on or about 13
August 1944, in the night-time, feloniously
aend burglariously break end enter the dwelling
house of Hrs. Pem Hartley, Red Cross Bullding,
Market Square, Grantham, Lincolnshire, England,
with intent to commit a felony, viz, larceny,
therein,

Specification 2: In that % * * did, at Grantham,

Lincolnshire, England, on or about 13 August
1944, feloniously take, steal and carry away

one (1) wrist watch, value about $60.00 property
of Corporal Philip Flohr, Headquarters Squadron,
82nd Service Group, and one (1) pair ladies' hose,
- value about $1,50, property of Mrs, Pem Hartley,

484, APO 133, England, 23 September

1944. Sentence: Dishonorasble dis-

charge, total forfeitures and confine~
:gent at hard labor for ten years.
“‘Federal Reformatory, Chillicothe, Ohio,

4300
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Ee pleaded not guilty; and was found gullty of Specification 1
except the words "in the night-time, feloniously and burglariously
break and", substituting therefor the word "unlawfully", of the
excepted words not guilty, of the substituted word guilty; of

‘'Specification 2 guilty, except the figures "$60,00" and "$1,50",

substituting therefor respectively, the figures "$50,00" and "$,50,
of the excepted figures not guilty, of the substituted figures
guilty, and guilty of the Charge. No evidence of previous convic-
tions was introduced. He was sentenced to be dishonorably dis-
charged the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor, at such place ai

the reviewing asuthority may direct, for 12 years. The reviewing
authority approved the sentence but reduced the period of confine- -
ment to ten years, designated the Federal Reformatory, Chillicothe,
Ohio, as theplace of confinement and. forwarded the record of trial
for action pursuant to the provisions of Article of War 50%. '

3. Evidence for the prosecution shows substantially the
following facts:

On 12 August 1944 Corporal Philip Flohr left for safe-
keeping, with Mrs, Pemberton Hartley, directress of the American
Red Cross Club in Grantham, England, a gold case Waltham Premier
wrist watch (R6, Pros.Ex.ls. Before leaving Grantham for a few
hours on the following afternoon, 13 August 1944, Mrs. Hartley
locked the watch in the top drawer of her dresser in her bedroom,
located on the third floor of the Red Cross building (R10), She
also locked her bedroom door. When she next returned to her room
at approximetely midnight, Mrs, Hartley found her door unlocked,
She looked for the watch but could not find it., The dresser drawer
was open and a pair of tan rayon ladies' stockings, as well as the
watch, was missing therefrom (R11,12). On 14 August 1944, Corporal
Flohr reported the loss of his wateh to Staff Sergeant Frank Matae
lick, who was in charge of the instrument shop at Army Air Force
Station 484 (R6). A detailed description of the watch made at this
time indicated 1t to be a,curved type, white face wrist watch with
Roman numerals on it, The watch had a gold band attached and the
crystal was cracked at one corner, The watch face at this corner
was described as being "kind of dirty" (R6)., He left a written
description of his watch.

About two days later the accused brought a Waltham
Premier watch to Sergeant Matalick which fltted the description he
had of Corporal Flohr's watch, asking him to put a erystal on it
and to effect other repairs (R23,24). This watch, Corporal Flohr
identified as his property (R7,23, Pros. Ex.l). The facts in connec-
tion with the reported loss of the watch and the receipt ofesimiler
one for repair, were reported by Sergeant Matalick to Lieutenant
Gregg of the Military Police. On 18 August 1944, accused came to
the instrument shop to pick up the watch and was placed under arrest
(R27). Thereafter Lieutenant Gregg examined the personal effects of

GORFIDEL AL
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the accused and discovered a peir of women's stockings, which
"Mrs. Hartley identified &8 her own (R13,27,28, Pros. Ex.2).

He also examined Mrs. Hartley's room in the Red Cross Building
and found that the locks on the door and dresser drawer had been
.pried open and broken (R27). The prosecution's evidence further
shows that accused was seen by an employee of the Club at some
time between 8:30 and ten o'clock on the evening of 13 August
1944 on the top landing on the third floor of the Red Cross Club,
- outside of Mrs, Hartley's room (R18,27)., The third floor is
used only for living quarters of the Red Cross Club personnel
and no soldler is allowed up there,

Concerning the value of the items in question,
Sergeant Matalick testified that he was an "instrument speclal-
ist*; that he had been working with instruments for "about two
years®; that he did watch repair work on the side and had had
"quite a bit" of opportunity to value watches; that in his opin-
ion the watch in question (Pros. Ex.l) was worth "about ten or
twelve pounds" === "right close around fifty dollars" (R23,57).
Mrs, Hartley valued the hose (Pros, Ex.2) at "Two shillings and
nine pence" = - "roughly fifty cents", They were acquired through
the Quartermaster Sales Store in London (R58).

4. The accused, after having been fully informed of his
rights as a witness, elected to be sworn and testify. He denied
that he was on the third floor of the Red Cross building on the
date in question, although he admitted going into the club twice
that evening (R31,32,40). He identified Prosecution's Exhibit I
as a watch which his brother had given to him as a present about
two years before (R33,34), and Prosecution's Exhibit 2 as a pair
of silk stockings which he had bought "on the main drag" in
Palermo, Sicily "after my organization left me down there® (R34,35,36).
Accused's presence in the Angel Hotel and at varlous "pubs' in
Grantham on the evening of 13 August 1944, was corroborated by the
testimony of his co-driver. He returned to his station that night
shortly after 11 o'eclock (R30,32).

5. Housebreaking is a lesser included offense of burglary
and is defined as the -

"Unlawful entering of another's building
with intent to commit a criminal offense
therein (Par.li9e,MCM,1928, p.169).

This offense is broader than burglery in several particulars includ-
ing the fact that the entry may be "either in the night or in the
daytime" (Par, 1/9e, MCM, supra).

The corpus delictl of the offense was amply proven and
accused found in possession of the missing property:

[ 4300
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"Defendant's explanation of his possession -
of the fruits.of a burglary (housebreaking)
is entitled to proper consideration by the
jury » * » However, to avail a defendant
his explanation should be, not only reason-
able and credible, but also such as to raise
& reasonable doubt in the minds of the jury
« » ¢ and, it has been held that the jury
mey properly conviet on the basis of defen-
dant's possession of the stolen goods, even
though the State has not directly disproved
the truth of defendant's explanation of his
posgession. ®* » #» an explanation contradicted
by other evidence need not be believed by the
jury, or will not, as a matter of law, prevent
conviction® (12 CJS, sec.59f, ppo7h0-7h1)
(Undersccring supplied).

Cross-examination of the accused developed inconsistencies
end improbabilities in his story. He claimed that he had broken the
watch about & year before and only haed an opportunity to have it re-
paired two days after Corporal Flohr lost his watch, However the
watch and the stockings found in possession of accused were identified
as the property of Corporal Flohr and Mrs. Hartley respectively. These
matters were questions of fact for the court to determine and findings
on such facts, where supported by substantial evidence will not be dis-
turbed by the Board of Review (CM ETO 1360, Poe; CM ETO 1953, Lewis).

The limited evidence céncerning the value of the stolen
articles has been set out above. It is well established thats

*Other than as to distinctive articles of Govern-
ment issue (Par.l533; Sup.V, Dige Ops. JAG, 1912~
1940) or other chattels which, because of their
character, do not have readily determinable mar-
ket values, the value of personal property to be
considered in determining the punishment author-
ized for larceny thereof is the market value®
(CM 208002 - Gilbert; cM 208481 - Ragsdale; CM
218143 « Rocco; sec.585, MeClain, Ccriminal Law;

- all cited in 16 B.R. 300).

Sergeant Matalick's testimony that, in his opinion, the watch was
worth "ten or twelve pounds % & % right close around $50.00" is not
adequate proof of the market value of the watch. However, he is
somewhat qualified as an instrument specialist. As to proof of mar-
ket value of a watch and other articles of stolen personal property
before it, the Board of Review has held that the court could "from
its inspection alone, determine that the property had some value"
(CM 228742 = Blanco).

DORFIINI AL
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There is no competent evidence as to the market value of
the rayon stockings. However, in addition to the fact that the
court could find that the hose in question had same value, the
court could also take judieial notice of Army Regulations 30-3000
(Quartermaster Corps Price List of Clothing and Equipage) (MM, 1928,
par.125, psl35). Therein rayon stockings are listed, and priced at
53¢ per,pair.

It may therefore be inferred from the évidence end from the
‘deseriptions of the stolen articles that they had some substential
aggregate value in excess of $20,00,

The maximm punishment by confinement asuthorized by para-
graph 101;2_ of the Manual for Courts-Martial for housebreaking is ten
years, and for larceny of property of a value of $50.00 or less and
more thean $20,00 is one year, Inesmich as the reviewing authority
reduced the period of confinement from 12 to 10 years the sentence is
within the legal limits authorized.

" 6o The charge sheet shows accused to be 25 years of eges. He was
inducted in the Army, without prior service, at Philadelphia, Pennsylvania,
9 June 1942,

7. The court was legally constituted and had jurisdiction of the
person and offensese No errors injuriocusly affecting the substantiel
rights of accused were committed during the trials The Board of Review
is of the opinion that the record of trial is legally sufficient to sup-
port the findings of guilty and the sentences The designation of the
Federal Reformatory, Chillicothe, Ohio, as the place of coufinement is
proper (AW 42; Cir.229, WD, 8 June 1944, sec.II, pars.la(l), 32)

, ) ﬁ o Q'\""E\v 4 AT f%f‘mmdge Advocate
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lst Ind.

War Department, Branch Office of The Judge Advocate General with

the Europeen Theater of Operations. A.g'04 DEC &9‘% TO: Command-
ing General, IX Troop Carrier Command, 133, U, S. Army.

1. In the case of Private First Class SAMUEL J, KOKDRIK (33316867),
Headquarters 313th Troop Carrier Group, attention is invited to the fore-
going holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence, which
holding is hereby approved. Under the provisions of Article of War 50%,
you now have authority to order execution of the sentence.

2, TVhen copies of the published order are forwarded in this office,
they should be accompenied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 4300, For conven=
ience of reference, please place that number in brackete at the end of
‘the orders (CM ETO 4300). '

Brigadier Generel, United States Army,
Assistant Judge Advocate General.

4300
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Branch Office of The Judge Advocate General (267)

with the
European Theater of Operations
4PO 8

BOARD OF REVIEW NO. 2

CM ETO 4303 1 4DEC 1944

UNITED STATES NINTH AIR FORCE

Trial by GCM, convened at Laval, France,
6 September 1944. Sentence: Dishonor-
able discharge, total forfeitures, and
confinement at hard labor for eight
yeers and six months, United States
Penitentiary, Lewisburg, Pennsylvania,

Ve

Private JESSIE C, HOUSTON
(38238543), Company ®A",
4/7th Signel Construction
Battalion, Aviation, Ninth
Air Force

N St Nvast? et astl itV il gl st
.

HOLDING by BOARD OF REVIEW NO., 2
VAN BENSCHOTEN, HILL and SLEFPER, Judge Advocates

1. The record of trial in the case of the soldier nemed

above has been examined by the Board of Review, ,
. 2. Accused was tried upon the following charges and specifica-
tions: i .

CHARGE Is Violation of the 6lst Article of War,

Specification: In that Private Jessie C, Houston,
Company "A", 447th Signel Construction Batta-
lion, Ninth Air Force, did, without proper
loave, absent himself from his organization
at USA Station 427 APO.696, U. S. Army from
about 0600 hours 2 July 1944 to about 1030
hours 3 July 1944.

CHARGE II: Violation of the 65th Article of War.

Specification: In that * % * did, at USA Statlon
427, AP0 696, U, S, Army, on or about 3 July
1944, use the following insulting language
toward First Sergeant James N, Payton, a non-
commissiorned officer who was then in the exe-
cution of his office, "Get off that old shit® - -
and "You are too Goddemn hard on us men", or 43 03
words to that effect, - - -

RONFIDENFIA. -
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CHARGE IIT: ‘Violation of the 63rd Article of Wer.

Specification: In that * % * did, at USA Station
427, APO 696, U.S. Army, on or about 3 July
1944, behave himself with disrespect toward
First Lieutenant THOMAS N.K, CAMERON, his
supsrior officer, by wrongfully and sarcas-
tically saying to him "That is a fine way to
talk to an enlisted man®, or words to that
effect,

ADDITIONAL CHARGE I: Violation of .the 93rd Article_of War,

Specification 1: In that # * * did, in the vicinity of

Gatteville, Manche, France on.or about 31 July 1944
with intent to commit a felony, viz, murder, commit
an assault upon Private Willard E., Flaherty, by
willfully and feloniously striking him the said
Pvt, Williard E. Flaherty on the shoulders with a
hand axe, .

Specification 2: In that * # ¥ did, in the vicinity of
Gatteville, Manche, France, on or about 31 July
1944, with intent to commit & felony, viz, murder,
cormit sn assault upon Private Raymond H., Mechlin,
by willfully and feloniously striking him the said
Pvt, Raymond H, Mechlin on the head with a hand axe,

Specification 3: In that * % % did, at or near Gatteville,
France, on or about 31 July 1944, with intent to do
then bodily harm, commit an essault upon M, Marcell
Garcon, M, Louis Garcon, Mme Vve Alexis Garcon, and
Vme Marie Garcon by shooting £nto the house in which
they were then present with a dangerous weapon, to
wit, a Thompson sub-machine gun, caliber .45.

ADDITIONAL CHARGE II: Violation of the 6lst Article of War,

Specification: In that % ¥ * did, without proper leave,
absent himself from his organization at or near
Barfleur France from about 0100 hours 31 July 1944,
to about 0230 hours 31 July 1944.

ADDITIONAL CHARGE III: Violation of the 96th Article of War,

Specification: In that * % % did, at his company bivouac
area near Gatteville, Manche, France, on or about
31 July 1944, wrongfully take and use, without pro-
per authority, a certain motor vehicle, to wit, 4
ton 4 x 4 truck, US- 20349035, property of the United
States of a value of more than $50,00

4303
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He pleadad guilty to Charge I and its Specification when arraigned
but was permitted to change this plea to one of not guilty when the
testimony in the case was concluded (R55)., He pleaded not guilty
to all other charges and specifications. He was found guilty of
all charges and specifications with the substitution in Specifica-
tions 1 and 2 of Additional Charge I, of the words "do bodily harm
with a dangerous weapon", for the words "commit a felony, viz, mure
der", Evidence was introduced of three previous convictions by
court, one for wrongful use of a govermment vehicle in vio=-
lation of Article of -War 96, one for absence without leave for about
one day and breach of. restriction in violation of Artisles of War 61
and 96, and one for absence without leave for ebout one day and
Irongfully leaving camp in improper uniform in violation of Articles
of War 61 and 96, He was sentenced to be dfshonorably discharged
the service, to forfelt all pay and allowances due or to become due
and to be confined at hard labor, at such place as the reviewing
authority may direct, for eight years and six months. The reviewing
authority approved the sentence, designated the United States Penl-
tentiary, Lewlsburg, Pennsylvania, as the place of confinement, and
forwagg?d the record of trial for action pursuant to Article of
War 5

. 3. The evidence for the prosecution showed that accused
absented himself without leave from his station from about 0600
hours 2 July 1944 to about 1030 hours 3 July 1944 (R13,14,15, Pros.
Ex.1,4). Upon his return to the post, First Sergeant James N, Peyton
summoned him to the orderly room for the purpose of having him sign
"g glip * * %, a kind of confinement order, to keep him in camp”
(R13,15). Accused refused to sign the slip and an altercation ensued:
a3 the result of which the first sergeant ordered accused to leave
the orderly room. Accused told the first sergeant to "Get up off
that old shit" and left the orderly room with the remark "You are too
Goddamn hard on us men" (R13,14,16,17, Pros. Ex.4). Later that day,
accused obtained the permission of his company commander to speak
with the battalion commander with respect to the ineident (R17,18).
When he went to battalion headquarters he again became loudly argu-
amentative and was ultimately dismissed by First Lieutenant Thomas N.
K. Cameron, the battalion adjutant (R18), Accused saluted and turned
to leave "and as he went he said sarcastically 'That i3 a fine way to
talk to an énlisted man'" (R19, Pros. Ex.4). Accused's bearing and
?one)of volce during the conversation was "arrogant and disrespectful"
R20). :

- It was further shown that en 31 July 1944, between 0100 .
and 0200 hours, accused approached the gate of his bivouac area in a

* Jeep and was halted by the guard. As he had no trip ticket, the guard

at the gate #stepped back" to call the corporal of the guard., At this,

accused "drove on out the gate', Accused *didn't seem to be drunk® at

' this time, A witneas who had seen accused at about 12:30 that night

testified that accused at that time "had had a couple of drunks® but

4303
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was not drunk (R23,24-25)., Another witness who had seen accused
at roughly the same time testified that accused was "feeling. goofy"
but that he "knew what he was doing" (R22)., ®Around midnight" on
30 July 1944 an American soldier came to the home of M, Marcel
Garcon near Gatteville, Normandy, France (R27). In the house at
this time were M, Marcel Garcon, M, Louls Garcon, Mme, Marie Garcon,
Mme Vve, Alexis Garcon, and Mlle. Alexis Garcon (R32). The soldier
was drunk and was armed with a Thompson sub-machine gun (R29,33).
He knocked at the door for approximately ten minutes and, when M,
Marcel Garcon finally came to one of the upstairs windows to learn
what was desired, the soldier asked for some cognac, M, Garcon
-replied "pas cognac" and closed the window, At this, the soldier
~ "ghot three bullets into the door and two through the window I had
Just closed" (RR7,32, Pros. Ex,5,7). M. Garcon then opened the
door. The soldier sgain asked for cognac and, upon being told
‘that no cognac was to be had, asked for and received some cider,
He then started to search the house and finally found some cognac
(rR28,32). As he was drinking the cognac, M, Garcon left the house,:
found two American soldiers, and reported the incident to thenm, :
The two soldiers returned to the house with M, Garcon, took the
soldier into their custody and drove away (R28,34). The French
witnesses were not able to identify accused as the soldier who
committed the acts concerning which they had testified,

Private Raymond H, Mechlin testified that early in the
morning of 31 July -1944 a Frenchman approached him and Private
Flsherty, and asked them to accompany him, . They did so and "he
tock us to his French house and motioned for us to go upstalrs,-

- There they found the accused and attempted to get him to leave,
After "a little argument” and "a little scuffle®, Mechlin and
Flaherty got accused in the accused's Jeep and started to take

him to their battalion headquarters (R35). Mechlin drove because
he thought accused was "too drunk to drive" (R4l). 4As they pro-
ceeded domn the road, accused picked up "an army hand axe from
some place in the jeep * * ¥ and hit Private Flaherty with the
axe" (R35-36)., Flaherty exclaimed, "I have been cut® (R36a),

and at this, Mechlin turned toward the accused and the accused
struck Mechlin "over the helmet® with the axe (R36). He used

the cutting edge of the blade and the blow made a dent in the K
helmet (R42, Pros, Ex.12), The jeep then left the roed and went
into a ditch, Accused freed himself and began to run down the :
road (R36). He staggered slightly as he ran but ran *comparative-
ly fast® (R39). Mechlin and Flaherty did not give chase ‘because
the area was mined, Rathsr, they reported the incident to the
security patrol and Mechlin took Flaherty to nthe medics® (R36a,43). .
Flaherty suffered a cut two inches long, one half inch deep on his
right shoulder and a wound two and one half inches long, inch wide
and one half inch deep in his left shoulder (R44). Accused was
slightly drunk at the time of the incident but not too drunk to
krow what he was doing (R39). .
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Accused abandoned his gun when he fled, Mechlin
identified the gun in question as a Thompson sub~machine gun,
caliber .45, number 729545. The records of accused's organization
showed that a Thompson sub-machine gun number 729545 was issued
to the accused on 26 June 1944 (R12).

The jeep which accused was driving on the night in
question was numbered 20349035 (R11,40,45). This vehicle was as-
signed to accused's organization (R12), Accused was not authorized
to use the vehicle on the night of 30 July or early morning of 31
July 1944 (R12,25,26,46), It was stipulated that this vehicle was
the %rozgrty of the United States and had a value in excess of

$50 (R2

Accused had no permission to be absent on the morning
of 31 July 1944 (Pros. Bx.2).

4. Accused, after having been advised of his rights as a.
witness, took the stand but limited his testimony to Charges I,
II and III only. Ee admitted that he absented himself without
leave for the period set forth in the Specification of Charge I,
He further admitted that he made the statements set forth in the
specifications of Charges II and III but inferentially denied that
such statements were intended to be disrespectful (R47,48,49).
He also stated that the "paper™ he was given to sign was a "confine=-
ment ordert, that he had understood he was restricted to his area
as punishment for his absence without leave and that he had com-
plied vith the restriction.

Certain witnesses were called by the prosecution whose
testimony tended .to show that the restriction in question was an
adminlstrative restriction pending trisl end was not imposed as
. company punishment (R51,53=55),

5. The evidence adduced by the prosecution, together with
accused's admissions, is amply sufficient to support the court's
f£inding of guilty under Charge I and its Specification. The only
question in connection with this finding is whether accused had
already been punished for the offense under Article of War 104 so
that subsequent punishment therefor was barred (McM, 1928 par,69c,
P.54). On this question, there was evidence in the record from
which the court could find that any restriction imposed upon accused
after his absence without leave was an administrative restriction
pending investigation and trial and was not imposed as punishment
under ‘Article of War 104. The court was thus justified in rejecting
the contention of the defense that triasl for the absence without
leave charged in the Specification of Charge I was barred because
of former punishment under Article of War 104.

4303
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There wes also ample evidence to support the findings
under Charges II and III and the specifications thereunder. The
prosecution showed, and accused admitted, the making of the state-
ments set forth in the specifications. There was testimony to
the effect that these statements were made in a disrespectful man-
ner. Any issue ralsed by accused's asttempt to show that no disre-
spect was intended was a question of fact for the court.

. Nor is there eny substantial question as to the pro-
priety of the courtts finding under Specifications 1 and 2 of
Additional Charge I. Competent uncontradicted evidence showed
that the accused struck Private Flaherty on the shoulders and
Private Mechlin on the helmet with a hand ate. The cutting edge
of the blade was employed, There can be little doubt that a hand
axe, 80 used, is a dangerous weapon. Flaherty received rather
severe wounds as the result of the blows and the blow directed at
Kechlin dented his helmet, The type of weapon used, the resulting. -
injuries and damage, and the circumstances under which the assault
was made support an inference that the assault was accompanied by
an intent to do bodily harm (CM 193085, Dig OP, JAG, 1912-40, sec.451
(10), p.313).

With respect to the offense alleged in Specification 3 of
Additional Charge I, here too there can be little doubt that an as-
sault was committed and that such assault was made with a dangerous .
weapon (Wharton's Crimiral Law, 12th Ed., Vol.I, sec.804, p.1101).
Some question may exist, however, whetler the assault was accompanied
by the requisite specific intent. The Manual for Courts-}artiel con-
tains the following discussion with reference to the offense of as-
sault with intent to do bodily harm (MCM, 1928, par.li9n, p.180):

Thie 18 an assault aggravated by the specifie
rresent intent to do bodily harm to the person
assaulted by means of the force employed. It
is not necessary that any battery actually en-
sue, or, if bodily harm is actually inflicted,
that 1t be of the kind intended., Where the
accused acts in reckless disregard of the safety
of others it is not a defense that he did not
have in mind the particular person injured" (Un-
derscoring supplied). .

While this discussion indicates that an assault with in-
tent to do bodily harm is an assault eggravated by the specific pre-
sent intent to do bodily harm to the person assaulted, It also in-
dicates inferentially that such intent, or its legal equivalent,
may be inferred from conduct which is in reckless disregerd of the
safety of others. In this same connection, see CM ETO.2899, Reeves,
in which case the accused wes charged with the rather similer of-
fense of asseult with intent to commit mrder. The evidence in that
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case showed that accused recklessly pointed and fired a rifle into a
group of men who were riding on a truck., The Board held the record
legally sufficient on the ground that accused's conduct showed such
a reckless disregard of human 1ife &8s to supply the requisite speci-
fic intent to commit murder or the legal equivalent of such intent.
The principle >f the cited case is appliceble by anslogy here. The
conduct of accused in the instant case, in firing five rounds from
a Thompson sub-machine gun into a dwelling which he knew to- be oc-
cupied, certainly constitutes conduct in reckless disregard of the
safety of ot .3rs and, in view of the considerations set forth above,
may properly be characterized as an assault with intent to do bodily
harm with a dangerous weapon., And since this conduct was not only
in reckless disregard of the safety of M. Garcon, whom accused
specifically knew to be in the house, but also in reckless dieregard
of the safety of any of its occupants, it follows that accused com~
mitted an assault with intent to do bodily herm on the respective
occupants, as alleged (Cf: Kincaid, 24 B.R. 247 at 254)., Some effort
was made by the defense to show that accused was too drunk to be
capable of entertaining the specific intent necessary to establish
the commission of the offense alleged, While there was testimony
that accused was drunk, there was also testimony that accused "knew
what he was doing", Accused was sufficlently in possession of his
faculties to demand liquor, to search the house and to effect his
escape shortly after he had been apprehended. Whether accused was
too drunk to entertain the requisite intent for this offense was an
issue of fact for the court and, on the evidence in this case, it
does not appear that the court abused its discretion in reaching its
decision upon this question, (Bull JAG, Vol II, No, 11, Nov. 1943,
sec.451(10), p.427).

No substantiel question is presented in connection with
the findings of guilty of Additionel Charges II and III and the speci-
fications thereunder.

6. The charge sheet shows that accused is 23 years and nine
months of age. He was inducted into the army, at Houston, Texas, on
5 September 1942. No prior service is shomn,

7. The court was legally constituted and had Jurisdiction
of the person and offenses, No errors injuriously affecting the sub-
stantlial rights of accused were committed during the trial, The
Board of Review is of the opinion that the record of trial is legally
sufficlent to support the findings of guilty and the sentence,

8. The United States Penitentiary, Lewisburg, Pennsylvania,
wag designated as the place of confinement., Confinement in a peni-
tentiary is autvhorized for the crime of assault with intent to do
bodily herm with a dengerous weapon (AW 42; sec.276 Federal Criminal
Code (18 USCA 455)). However, as accused is under 31 years of age
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and the sentence ia for not more than ten years, the designation
of a Federal Reformatory as the place of confinement is required

(Cir, 229, WD, 8 June 1944, sec,II, pars.la(l), 3a). The place of
confinement should be changed to the Federal Reformatory, Chillicothe,

Ohioc (Idem),

RN "\_',‘ o ,’ . -
S @ ANV ‘»C;Jrvuu’v’v""fr”vv Judge Advocate

, W Judge Advocate

-

) ~ Judge Advocate
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lst Ind.

War Department, Branch Office of The Judge Advocate General with

the Zuropean Theater of Operations. é4 DEC 1944 - TOs Com= -
manding ngeral, Ninth Air Force, APO U, S. Army.

1. In the case of Private JESSIE C. HOUSTON (38238543),
Company "A", /447th Signal Construction Battalion, Aviation, Ninth
Air Force, attention 18 invited to the foregoing holding by the’
Board of Review that the record of trial is legelly sufficient
to support the findings of guilty and the sentence, which holding
is hereby approved, Under the provisions of Article of War 50%,
you now have authority to order execution of the sentence.

2, As sccused is under 31 years of age and the sentence
48 for not more than ten years, the designation of the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of con~
finement is improper and should be changed to the Federal Reforma=- r
tory, Chillicothe, Ohio, This may be done in the published general
court~-martial order.

3. When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement, The file number of the record in this office
is CM ETO 4303, For convenience of reference, please place that
number in brackets at the end of the orders (CM ETO 4303).

/%Z’/ %{v/

‘" E. C. McNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.
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¢ with the
European Theater of Operations
APO 887

-

BOARD OF REVIEW 0. 1 7 NOV 1944
CLi ETO 4309

UNITED STATES FIRST UNITED STATES ARIY.

)

)
Ve ) Trial by GCX, convened at Head-

) quarters First United States 4rmy,

Private THERON W. McGANN ) neer Fougerolles du Plessis,
(39332102), Company A, ) France; 28 August 1944, Sentence:
32nd Signal Construction ) To be hanged by the neck until
Battalion, ) dead,

HOLDING by BOARD OF REVIEW NO, 1
RITER, SARGENT and STEVENS, Judge Advocates

1, The record of trial in the case of the soldier named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate Generel in charge of the Branch

Office of The Judge Advocete Generel with the European Theater of Opera-
tions,

2. Accused was tried upon the following Charge and Specification:

CHARGE: Violation of the 92nd Article of War,

Specification: In that Private Theron V. lMcGann,
Company A, 32nd Signal Construction
Battalion, did, at Quibou, llanche, France,
on or about 5 August 1944, forcibly and
feloniously, against her will have carnal
knowledge of lMadame Yvonne Emilienne Eugenia
Vaudevire, '

He pleaded not guilty and, all members of the court present at the time
the vote was taken concurring, was found guilty of the Charge and
Specification., Evidence was intraduced of two previous convictions
by summary court, one for absence without leave for three days in viola-
tion of Article of War 61, and one for loitering.on his post as a
sentinel in violation of Article of War 96, * All members of the court
present at the time the vote was taken concurring, he was sentenced to
be henged by the neck until dead. The ‘reviewing authority, the Com-
rarding General; First United States Army, approved the sentence and

-
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forwarded the record of trial for action under irticle of War 48,

The confirming authority, the Commanding General, European Theater of
Operations, confirmed the sentence and withheld the order directing
execution thereof pursuent to the provisions of Article of War 50%.

3. The evidence for the prosecution showed that on 5 August
1944, accused's company was stationed about a mile north of Quibou,
" near Canisy, France (R7,20). On that date Madame Yvonne Vaudevire,
~ of Paris, was living in Quibou with Madame Paulette Martin, a refugee
from Cherbourg (R8,14-15). About 9:30 p.m, the two women were in
Madame Martin's kitchen (R8,16) and two female children were sleeping
. upstairs (R10,14). Madame Vaudevire could not speak or understand
English but Madame Martin studied the language for two years and
" understood it a little (R9,16),

Both women testified that someone knocked "hard" on the door
and, when lladame Vaudevire opened it, accused asked "How about pulling
a plece?"  lMadame Vaudevire replied "No, impossible", whereupon he
repeated his question and she made a simllar reply. He then, unin-
vited, forced his way into the house and went over to ladame llartin,

He placed his hand on his revolver, which was in a holster, seized her -
about the waist and asked "Will you pull a plece?" She answered in
English "No, impossible; tomorrow!, He replied "ljo, tonight" (R8~9,
16-17). liadame liartin said to Madame Veudevire, who was standing
near the door, "Get out of the door so I can go out and call for help",
Madame Vaudevire replied "No", and accused then went to the door, lock-
ed 1t and put the key in his pocket, Holding a black (R1l) revolver
he lined up the two women in front of him, one behind the other,

ladame Vaudevire, being afrald, raised her arms and said "Yes, I con-
sent" (R9,17). Accused came after her (R9), and lMadame Martin saw
them go over to a davenport (R17) which was in the kitchen (R10,17).

liadame Vaudevire further testified as follows:

When accused pointed the gun at the women. she told him she
preferred "to give in, not to shoot® (R12), She also told him the
children were in a room upstairs but "may be he did not understand”
(rR10), He removed her clothing in a rough manner, leaving her en-
tirely naked, and placed her garments on the davenport. He did not
tear the clothing (R10,12). She was "kind of dizzy" and "very
afraid" (R12). He sat down on the davenport and, because she was
"mostly dead than living", put her on his lap, naked, facing him (R10,
12). His penis then entered her private parts and he indulged in
sexual intercourse with her, The "act was complete" and consumed
about 20-30 minutes (R9-il), He used a rubber (R12)., . During the
act Madame MNai'tin remained in the kitchen on the other side of the
room and covered her eyes with her hands (R10-11). Accused looked
steadily at Nadame Lartin all the time, continually pointed his re-
volver at her and never put down the weapon for a moment (R10-11,13).
The following questions and answers occurred during direct and cross-
examination of lMadame Vaudevire:

43939
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Q. Why did you have intercourse with this
accused?
A, Because he was going to kill us both
) (R11).

I EE RN R
2« Did you consent to this act with the ac-
' cused?

A. No; by force, because he wanted to kill
us; 1f I consented it was to stop him
from killing us.

' kKN R E KRR

Qs Do you mean you were frightened?

A. Yes; very afraid, .

Q. That is what you mean by being more dead
than living?
- A. Yes; if I wouldn't have been afraid, I
wouldn't have let him do it" (R12).

Madame Vaudevire further testified that accused had removed
his jacket, and after the act was completed several bullets fell out
of his pocket. He "roughly" made witness pick them up while he
kept his revolver pointed at Madame Martin (R11,13). After the
bullets were recovered he pushed witness with his hand

fbut. he wanted to kill ¥Mrs, Martin; I tried
to make him understand not to commit an
act like that; he was afraid that Mrs.
Martin would not consentt (rR11).

Mademe Mertin testified that Madame Vaudevire "seeing the
danger raised her arms and said, 'Yes, I consent'", When Madame
Vaudevire and accused went toward the davenport, witness hurried over
to the table in the kitchen and stood about three or four meters away
from the davenport with her hands over her eyes (R17,18,19). She
did not observe the removal of the victim's clothing nor did she see
" where the clothes were placed (R19-20). Although she remained in
the kitchen, witness did not observe the sexual act for she kept her
eyes covered during the entire incident for a reason she could not
explain (R17-18)., She heard bullets fall on the floor (R18), and
thereafter saw Madame Veudevire, clad in her underclothes, standing
before accused trying to prevent him from shooting witness, 1% % %
he wanted to kill me. I had refused. He wanted to kill me",
Witness did not know how long she held her hands over her eyes (R17).

Both women further testified in substance that accused then
took lMadame Martin's French-English dictionary, found the word "com-
plaint? and indicated that no complaint was to be made concerning the
incident, that he was leaving the next day. He was assured by the
women that no complaint would be made (R11,17,19). Vadame Vaudevire
testified that they "had to consent to whatever he said to try %o
get rid of him" (R11). Accused offered & cigarette to his victim,

4309
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took one himself, put his revolver back into its holster, opened the

. Goor with the key which he had in his pocket and departed (R11,17). .

l'adame Vaudevire finished dressing before he left (R1l). Madame
liartin testified that accused pointed the pistol at her twice, once
after he entered the house and once when he ordered her not to com-
plain about the affair (R18,19). The following afterncon (Sunday)
Madame Vaudevire reported the incident to the police,” She did not
make a complaint on the evening of the incident because it was dark,
two two small children were upstairs, and the women did not want to
go out, The following night (Nonday) she identified accused at an.
identification parade of soldiers (R14,20). Both witnesses iden-
tified accused at the trial (RS8,16,19). .

On cross-examination Captain Herman P, Siebken, commanding
officer of accused's company (R6-7), testified that he had known ac-
cused for about 14 months, He could not testify that accused was

"mentally unbalenced or anything like '
that., He could be where he was a
good soldier, at times, and then again
he wasn't" (R22), ‘
{
He was known to be a prevaricator (R22).

On 8 August agent John 1., Landon, 16th Military Police CIS,

Criminel Investigation Department, interviewed accused and, after ad-
vising him of his rights, took his statement which Landon reduced to

writing, The statement, which was signed by accused, was obtained

without threats or promises and it was admitted in evidence, the de-

fense stating there was no cbjection thereto (R22-24; Pros.Ex.1l).

It was, in pertinent part, as follows: '

"On Saturday Aug 5, 1944 at about 1930 hrs
I left our bivouac area and went souviner
hunting in some fields near Canisy, France
near Quibou also, I had started back
about 2300 hrs, I did not have a watch and -
just guessed at the time, about 2345 I
arrived at a farm house and knocked on the
door, & woman opened the door and I walked
. in, there was another woman in the room,
I asked them both for a-piece of ess in
French, as best I could, my expression was,
1811 vous plait Madame, Voulez-Vous tirer
un coup?! . they both talked to each other
in French a few minutes I took my gun out
and the brunett I' now know as Madame Vaudevire
came over to me and in a coy manner. I
then motioned for her to go to the davenport
and with my gun I motioned for the short
woman I now know as Madame Martin to go in a
corner end stay there, I went to the

davenport with ladame Vaudevire and started
loveing her up, I pulled her dress up and

-l -
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I sat on the davenport end made her sit on
my lap faceing me, this is the position I
used to have intercourse with., I used a

- rubber during this intercourse I then
got up and put my fatligue jacket back on,
I had removed it when I started the inter-
course, when I put it on some live ammuni-
tion fell out of a pocket and she picked
it up. the other woman Ladam Martin sat
in the cormer and was faceing away from us
during the intercourse, After we finish-
ed ladame Vaucdevire took out .a French
dictionary and looked up something and said
something about "comrade™ and I looked up
the word “complaint® and made her under-
stand she was not to do this, I also told
her that we were leaving there the next day
and she should not say anything until I had
left, also even after I had gone, I 1lit
a cigarette and offered her one, ws stood
around a minuit or so and I then gave her
back the key to the door and she unlocked
it and I left, I had taken the key and
locked the door when I first came in., I
was definitely not drunk, I did have two or
three drinks out of a jug of cider that a
French civilian man gave me earlier in the
evening,"

4.' The defense offered no evidence and; upon being edvised of
his rights, accused elected to remain silent (R24).

Se "Rape is the unlawful carnal knowledge of a

woman by force and without her consent,
¥R K K K K K K X K

Force and want of consent are indispensable
in rape; but the force involved in the act
of penetration is alone sufficient where
there is in fact no consent® (1Ck, 1928,
par.148b, p.165).

"The force, The force implied in the term
Trape! nay be of any sort, if sufficient to
overcome resistance, * % ¥ Tt is not
essential that the force emploved consist
in physical violence; it may be exerted in
part or entirely by other forms of duress,
or by threats of killing or of grievous
bodily harm or other injury * * %,

Hon-consent, Absence of free will, or non-
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case,
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consent, on the part of the female, may con~-
sist and appear * % * in her ylelding through
reasonable fear of death or extreme injury im-
pending or threatened; ¥ % % in the fact
that her will has been constrained, or her.
passive acquiescence obtained, by * * % other
controlling means of influence" (Winthrop's
Milit Law and Precedents - Reprint, pp.
677-6;§§ (Underscoring supplied).

WAcquiescence through fear not congent, Con-
sent, however reluctant, negatives rape; but
when the woman is insensible through fright or
where she ceases registance under fear of
death or other great harm (such fear being gag-
ed by her own capacity), the consummated act
is rape" (1 Wharton's Criminal Law, 12th Ed.,
sec.701, p.942) (Underscoring supplied).

"The extent and character of the resistance re-
quired of a woman to establish her lack of
consent depend upon the circumstances and rela-
tive strength of the parties, and not upon the.
presence or absence of brulses or other
physical injuries". CM 236801 (1943) (Bull,
JAG, Vol.II, No.8, Aug 1943, sec.450, p.310).

. \

"Carnal knowledge'®of the female with her con-
sent is not rape, provided she is above the
ege of consent, or is capable in the eyes of
the law of giving consent, or her consent is
not extorted by threats and fear of immediate
bodlily harm, #* % % There is a difference be~--
tween consent and submission; every consent
involves submission, but it by no means follows
that a mere submission involves consent! (52
CJ, sec.26, pp.1016,1017) (Underscoring
supplied).

No elaborate discussion of the evidence is required in this
The identity of accused as the assailant and the fact of

intercourse with his victim were freely admitted by accused in his

voluntary written statement,

The testimony of Madame Vaudevire to

the effect that she submitted to the act of intercourse solely be-
cause of accused's menacing use of his revolver, and her resultant
utter terrorization and fear of impending death if she did not sub-
'mit, was substantislly corroborated by the testimony of Madame Martin,
Further, accused in his written statement substantially admitted his

eommission of the offense alleged.

He stated that he knocked on

the door and when it was opened he entered, locked the door and kept

the key.

He then asked the two women for intercourse, used his re-

volver in order to effect his purpose, made liadame Vaudevire sit on

CONFIDENTIAL
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his lap facing him, and ordered Madame Martin "to go in a corner and
stay there", After the act was completed he warned the women that
they were not to make any "compleint® concerning the incident, and
surrendered the key to the door when he departed., The court!s find-
ings of guilty were supported by a wealth of substential competent
evidence and will not be disturbed by the Board of Review upon &ppel-
late review (CK ETO 3141, Whitfield; CM ETO 3709, Martin; CM ETO 4194,
Scott;'CM ETO 3740, Sanders, et al),

6. The charge sheet shows that accused is 23 years one month of
age and was inducted at Portland, Oregon, 13 Mey 1943, to serve for
the duration of the war plus six months, He had prior service in
the Oregon Hational Guard, 162nd Infantry, from 4 September 1940 to
22 August 1941 and was discharged as & private because of a convic-
tion by a civil court - character poor.

A

7. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substential
rights of accused were committed during the trial, The Board of
Review is of the opinion that the record of trial is legelly sufficient
to support the findings of guilty and the sentence.

8. The penalty for rape is death or life imprisonment, as the
court-martial may direct (&W 92).

%/ "L é Judge Advocate
/ s . _

Judge Advocate

WK- Q@g/ Judge Advocate
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Viar Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. T NOV 1944 TO: Commanding
General, European Theater of QOperations, APO 887, U. S. Army.

1. In the case of Private THERON W, LicGANN (39332102), Company 4,
32nd Signal Construction Battalion, attention is invited to the forego-
ing holding by the Board of Review that the record of triel is legally
sufficient to support the findings of guilty and the sentence, which
holding is hereby approved, Under the provisions of Article of Var
50* you now have authority to order execution of the sentence.

2. dhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding, this in-
dorsement and the record of trial which is delivered to you herewith.
The file number of the record in this office is CM ETO 4309, For
convenience of reference, please place that number in brackets at the
end of the order: (Cl ETO 4309).

3. Should the sentence &s imposed by the court be carried into
execution 1t is requested that a complete copy of the proceedings be
furnished this office in order that its files may be complete.

/’/’// /."’7.'."7 : f
// ALY AN

e
Nl A NeNEIL, /
rigadle{ General, United States Army,
| Assistant Judge Advocate Geners]

(Sentence ordered executed. GCMO 104, ETO, 15 Nov 1944)
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Braneh (Office of The Judge idvocate General (285)
with the .
Furopean Theater of Cperations
4P0 687
BOARD OF FEVIEW KO, 2 9 DEC 1944
Cl. ETC 4332
UNITED STATES ) ADVANCE SECTION, COIITUNICATIONS ZOME,
) FUROFEALN TEEATER OF CPFRATIONS.
V. )
)  Trial by GC}, convened at iieavphle-
Technician Fifth Grade ) Le-Chateau, France, 26 September
JOSEFH L. SUTTON, (3291745%), } 1944, Sentence: Dishonorable dis-
4010 Cuertermaster Truck Company, ) charge, total forfeitures, and con-
(tc) ) finement at hard labor for fifteen
)}  years and six months. United States
) Penitentiary, Lewisburg, Pernsylvania,

HOLDTNG by SCARD CF fLVIEW LU, 2
VAY ZELSCEOTEN, HILL and SLYEPER, Judge idvocates

l. The record of trial in the case of the soldier named zbove
has been examined by the Board of Review,

2. 4ccused was tried upon the following charges and specifica-
tions: :

CI.ARGE I: Violation of the 93rd Article of Var.

pecification 1: In that Tecinician Fifth Grade
Joseph L, Sutton, 4010 fuartermaster Truck
Company (TC) did, at or near St. Pierre-Du-
lionte, Frence, on or about 25 August 1944,
with intent to do him bodily harm, commit an
assault upon Sergeant Armstead 1, Steward,
by shooting ot him with a dangerous weapon
to wit, a carbine,

Specification 2: In that * % % did, at or near
St. Pierre-Du-lonte, France, on or about 25
Aungust 1944, with intent to do him bodily
herm, commit an assault upon Private First
Class Junior liagee, b shooting at him with
a dangerous w=aporn to wit, a carbine,

N 4332
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Specification 3: In that * * ¥ did, at or near
St. Pierre-Du-Monte, France, on or about 25
August 1944, with/intent to do him bodily
harm, commit an assault upon Private James
P. Lonon, by shotting at him with a danger-
ous weapon to wit, a carbine.

CHAEGE II: Violation of the 63rd Article of War.

Specifications In that * * % did, at or near

St. Pierre-Du-Monte, France, on or sbout-25
August 1944, behave himself with disrespect
toward First Lieutenant Henry B. Zuidema, his
superior officer, by saying to him while point-
ing at him a loaded carbine "Don't touch me. or
I'11 ki1l you" or words to that effect. .

He pleaded not gullty to and was found gullty of a&ll charges
and specifications., Evidence of two previous -convictions was
introduced, one by summary court for disrespect towards a super-
ior officer and one by special court-mertial for assault upon a
fellow soldier, in violation of Articles of War 63 and 93 respec-
tively. He was sentenced to be dishonorably discharged the ser=-
vice, 'to forfeit all pay and allowances dve or to become due, and
to be confined at hard labor, at such place as the reviewing
authority may direct, for 15 years and six months, The reviewing
authority approved the sentence, designated the United States Peni-
tentiary, Lewisburg, Pennsylvania, as the place of confinement,
and forwarded the record of trial for action pursuant to the pro-
visions of Article of War 50%.

3. A surmary of the evidence, as related by witnesses for the
-prosecution is substantially as follows:

Specification 1:

Sergeant Armstead L. Steward, 4010th Quartermaster Truck
Company, identified accused as a member of hisz organization and
testified that on 25 August 1944:

"hen I first notided him he was not far from Adams ,
and I walked up to him and told him to put the gun
down, and he said, 'What the hell have you got to
do with it' and said 'Get in front of me!', and I
took him at his word and got in front of him. I.
stoppsd and he said, 'lake a move and I'1l shoot
you', I hit the gun and it went off., He told
me to go ahead and walk in front of him, which I
did, # * % /e walked on up to my tent and I
said 'Sutton, I've got a can of pudding in here,

CONFIRERTIAL

4332


http:sw:una.ry
http:CONFJDENIJ.Al

- GONFIDENTIAL

(287)

can I get it?' He said, 'Yes, but don't
meke any funny movement or I'll shoot!,

I got the pineapple pudding, but we didn't
have a can opener, * * ¥ I ran behind the
truck, * ¥ * When I got behind the truck

I saw Lieutenant Zuidema running down, and
I heard an '03 shot; The next time I saw
him, Lieutenant Zuidema haed brought him to
the orderly room" (E20,21).

Sergeant Steward further testified that he had played with accused
in the past but never with firearms; and that: "I just told him to
put the gun dowm * * % I wasn't playing then®, Whereupon accused
said: -

"1 hat the hell you got to do with it, get
in front of me and if you make any quick
movemsnts I'1l shoot', I took a couple
of ateps, and he had the gun pointed dowm,
and I took my left arm and hit the gun --
that is when gun went off, He had it
pointed like that (indicating)",

He was asked "Facing you?" To which he answered, "That is right,
sir" (F21)., The sergeent said that accused had a “"carbine", that
"he wasn't smiling" and "I was thinking if I didn't march I would
get shot, so I marched" (K22,23).

On cross-examination Sergeant Steward testified that he
did not see accused fire 'the carbine; that he did not heve it
pointed et him but "to_the laft of ‘me" tand at port arms; that the
gun went off when he /Steward/ hit it (R23). )

Specification 2:

Private First Class Junior lapgee, 4010th Quartermaster
Truck Company, testified as follows:

"I was pleying that evening, drimking a little
bit, and he Jaccused/ got high and started
playing a little rough, and he cut'me on the
finger with a knife, HKe gave me the knife to
cut him, and I threw it irto the weeds. He
wanted the knife--he wanted to make me get it,
so I went and tried to find i and I coulédn't,
50 he went and got his rifle and came back
and was going to make me find it" (B5).

-3 -
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He further testified that we were

njust playing. Ve always did play, but
Sutbon made me mad ¥ * ¥ He went and got
his ~ifle and told me I had better find

it, * ¥ % to show him where I threw the
knife % ¥ % I pointed in the weeds * % %
/and/ Sutton fired the rifle * % * Zﬁe wq§7
‘'Ei it beside me * ¥ ¥ he fired right at my
finger *# % % I felt the shot",

Asked if he felt the shot liagee replied "Yes, Sir, go by the end

of my finger" (R56,9,11). MNagee testified on cross-examination that
accused did not point the carbine at him but that he pointed it over
in the bushes; that he and the accuced were good friends when the
incident happened and were gcod friends now; that they had been
drinking together during the afternoon in question (r7,9,10).

Specification 3:

Private James P, Lonon, 4010th Quartermaster Truck Company,
testified that on 25 August 1944:

"I was working on a truck. I am an assistant
driver, and we were taking the top off to make

it stationary., Ve saw Sutton and Magee playing
and they were looking in the bushes, I don't know
what they were looking for, and I heard a shot go
off. I looked over and saw Sutton with a gun,
and I didn't pay much mind, so we went on work-
ing, and about 15 minutes later I heard another
shot and looked around end Sutton was with
Sergeant Steward, and they walked up to where

I was working., I said, 'Sutton, may I speak to
you a minute!, ¥ * % we had also been playing
together, and he said, 'You come along too', He
told us to get in front of him, Sergeant Steward
had promised me a can of pineapple, and he asked
Sutton if I could go in and get it, I did, but
we didn't have anything to open it with so I
asked Sutton if I couléd go over to my tent and
get a knife, and he said 'No'., He didn't answer
ne right away and I started on and he said,
'Don't take another step or I'1ll shoot you'!. I
thought he was kidding, I took another step, and
I heard a shot fired. I went over to my tent
where I had my '03, and I took it out., Sutton
and I were pretty good friends, so I tried to
talk to him because the shooting now was close

to the officers, and 1t would bring them down

on him, and he would get into a lot of trouble.

I shot in the ground and it didn't have any . ef-

fect, so I ran back to the fence were the rest
of the troops were, Lieutenant Zuidema came 4 3 3 2
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down and went over and said sometiing to
Sutton., FKe was about 50 yards from me,
and he came over and asked me for my gun
and went back over and got Sutton and my-
gelf, and took us up to the orderly room"
(Rll'lz) .

Lonon amplified his statement,

"He [Tutto§7 had a carbine * * * I obeyed
him *¥ % % e went to Sergeant Steward's
tent which is about 20 feet from my tent
* % ¥ when I started to make a motion to
start the gun went off, and as I was not
looking in the general direction of the
gun I couldn't tell whether he was shoot-
ing at me or not # ¥ * I went ¥* ¥ ¥ about
18 feet ¥ % * and hid behind the trailer
* % % Sergeant Steward left the same time
I did, when Sutton shot at me he ran"
(r12,13).

Asked if he was playing when accused fired, Lonon replied "No, Sirt,
However, accused was "laughing" when Privete Lonon and Sergeant
Steward were marching in front of him (R16).

On cross-examination, Lonon testified that he and Sutton
‘were good friends and had "done lots of playing together", includ-
ing "rough play" when "some shots were fired by me and the accused";
that on the day in question he did not see Sutton shoot the gun as
"he had the gun across his knee * ¥ ¥ I told him to be careful eas
it was loaded. I started to walk, when I heard the shot"., Lonon
was about "6 feet! away at the tine.

Svecification of Charge II:

Lieutenant Harry B. Zuidema, 4010th Quartermaster Truck
Company, (E26) testified as follows:

"0n this particular night I had been up to
the commandirg officer's quarters; * * %

I heard a shot when I was sitting there

but paid no attention to it because there
was shooting in the different companies or
had been shooting in different companies
every now and then, I left the company
coumander's quarters and sterted down toward
the first platoon, % ¥ % I heard another
carbine shot, * * * it sounded to me like

it was in the vicinity of the second platoon.
* x ¥ ] got half way down the field and I
heard another shot and I recognized that shot
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as being in our company area, so I doubled
tired dowm to where I heard: the shot, On

ny wey down I saw the men evacuatirg the area
of the second platoon end going in the opposite
direction of the shot, ‘hen I got down near
the trucks I saw Sutton ducking behind a truck
ard he had his carbine, but I dién't see who
he was firing at. I asked him what he was
doing and he pointed the gun a2t me and eaid,
'Don't touch me or 1 will have to kill you,
James Loncn and myself are having it out’,

I tried to explain to him that shooting rifles
at each other would lead to someore getting
killed, and ke told me it was either going to
be him or ILonon., I told him to point the gun
in another direction and he did., He wouldn't
let me have the gun., I asked him for it three
or four times, and each time I would ask him
for it he would say 'Don't touch me or I'il
kill you'!., I reasoned with him, and told

him if I got Lonon's gun would he give me his
gun and he said, 'Yes!'. He wouldn't give me
his gun until I got Lonon's., I went end
. esked Lonon for his gun and he immediately
gave me his gun, and I went back to Sutton

and then he gave me his gun, I then took

the two men up to the orderly room, Before
Sutton gave me his carbine he took the clip
out of it, and I looked in both of the cham-
bers of the guns and one bullet was in them!
(R27).

Agked in what position accused held the gun at the time he was
t0ld to surrender it, Lieutenant Zuidema repliedz

"He had it pointed at mne, clip in the carbine,
end finger on the trigger, ready to shoot
* % % in a ready positiont (R28).

He further testified that accused "raised his voice" and to that
‘extent he was disrespectfill; that hls manner of speech was convine- |
ing (R28,29). The men of the company, except those up‘at the front,
or when attacked, or unless on guard, were not allowed to have am=-
mmnition in their rifles or carbines. There had been two or three
meetings in which they had been warned against the promiscuous
firing of guns (R29).

Captain Jose L. Robert, dMedical Corps, testified that
shortly after the incidents occurred he examined accused and found
that he had a "strong alcocholic breath® but that "he was not drunk
physically or mentally"; that Sutton was "sober® and in "full posses-
sion of his faculties" .(R30).

. (3]
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4. The evidence on behalf of accused consists of the testi-
mony of the first sergeant of accused's organization who had
known accused es a soldier for a year and testified as follows:

T have found Private Sutton very coopera-
tive since he has been in this company,
I have never had any trouble with him in
cerrying out orders, Lone of my other
non-comnisgioned officers have had trouble
with him., I have never called him down
for being insubordinate., I do not consider
him a dangerous man in any way. Le has - K
taken orders from me any number of times :
that I know any number of other soldiers
would have balked at. Sir, since he has
been awaiting trial I have not had him un=-
der guard. I trusted him as a soldier and
as & man, and he didn't leave the bivouac
area, Basically I don't consider him a
dangerous men. At that particular tire,
I imagine you would call it war strain.
" He, perhaps got hold of too much cognac,
and I don't think he was responsible for .
what he did" (R33).

Accused, after being fully informed, by the court, of his
rights as a witness, elected to remain silent,
N . )

5. Concerning Specification 1 of Charge I, the proof shows
that the sergeant of accused's unit walked up to Sutton who was
carrying a loaded weapon and told him to "pult the gun down",
Whereupon accused made certain insubordinate remarks and ordered
the sergeant "to get in front" of him, at the same time threaten-
ing the seprgeant by saying, “make a move and I'll shoot you",

The sergeant then "hit the gun and it went off%, He testified -
that he "wasn't playing then'"; and that "I was thirking if I

didn't march I would get shot, so I marched". Although the ser-
geant testified that accused did not point the gun directly at

him but rather "down", "to the left" and at "port arms", his testi-
mony establishes an assault with a deadly weapon by showing that
accused, armed with a loaded carbine, threatened to shoot and there-
by forced him to "march™, supporting, as well, the inference of in-
tent. The allegation of the specification that the essault was
committed "by shooting at him" was mere surplusage (Cki ETO 764,
Copeland and Euggles)., Questions concerning the credibility of
witnesses and the resolving of disputes of fact are issues for

the sole determination of the court and unless palpably in error,
such findings will not be disturbed by, the Roard of Peview on
appellate review (CHM EIO 1899, Hicks; CM ETO 1943, Lewis),
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As to Specifications 2 and 3 of Charge I, the evidence
shows that accused shot in the direction of Private First Class
Nagee and Private Lonon when the former was pointing into the
bushes where he had thrown accused's knife, and in the direction
of the latter when Lonon started to leave the tent. Mlagee felt
the bullet graze his finger and Lonon was only about six feet
from the tent when accused fired the csrbine., 7The handling of
the firearna in these instances was such as would likely produce
death or great bodily harm, The facts and circumstances clearly
indicate that accused was careless and reckless in the use of a
loaded weapon; that he had been drinking; thet he made repeated
threats to and demands upon liages and Lonon and thet in the
executiorn of these threats he fired the weapon at or rear them,
He was therefore properly found guilty, under Specifications 2
and 3, of assault with intent to do bodily harm with a dangerous
weapon, as alleged (CLi ETO 3475, Blackwell; Ci! ETO 764, Copeland;
CK ETO 2899, Reeves).

The record contains much evidence to the effect that
accused and the victims assaulted and allegedly assaulted were
engaged in rough play with firearms - a sort of war game in which
each gave commands anc accepted orders; that accused and the victims
were good friends; that there could not have been, under the cir-
cunstences, malice, 11l will, or the required intent to do bodily
‘harm. However, the record contains evidence to the contrary., The
findings of the court, where supported by substantial evidence will
rot be disturbed upon appellate review (cM ETO 1953, Lewis, supra
and authorities cited therein).

: Concerning the Specification of Cherge’ IT the evidence is
subgtantial and uncontradicted that accused behaved himself in an
insubordinate and disrespectful manner towards Lieutenant Zuidena,
Lis superior officer, on the date and under the circumstances, as
alleged.

. 6. The charge sheet shows that accused is 24 years of age.
lie was inducted, without prior service, at Newark, New Jersey, 24
Lpril 1943.

7. The court was legally constituted ané had jurisdiction
of the person and offenses, No errors injuriously affecting the
substantisl rights of accused were committed during the trial,
The Board of Review is of the opinion that the record of trial is
lezelly sufficient to support the findings of guilty and the sentence,
The designation of the United States Penitentiary, Lewisburg, Pennsy-
lvania, as the place of confinement is authorized (Cir.229, WD, 8.
June 1944, sec.II, par.lb, 3b).
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8., Confinement in a penitentiary is authorized for assault
with a dangerous weapon (AW 42, sec.276, Federal Criminal Code, 18
USCA 455). \

-~ ?A’ /&b Wwa-av/uhu ___Judge fLdvocate

) ,
%W Judge Advocate
/ -
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1st Ind.

Jar Department, Branch Office of The Judge Advocate Generaj mith/
the European Theater of Operations., Q 944 TOY Cam=
manding General, Advance Section, Commnications Zone, Europsan:
Theater of Operations, APO 113, U. S. Army,

1. In the case of Technician Fifth Grade JCSEPH L. SUTTON,
(32917458), 4010 Quartermaster Truck Company, (TC), attention
is invited to the foregoing holding by the Board of Review that the
record of trial is legally sufficient to support the findings of
guilty and the sentence, which holdlng is hereby approved, Under
the provisions of Article of iar 50%, you now have authority to
order execution of the sentence, .
2, Then copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
this indorsement., The file number of the record in this office is
Cll BTO 4332, TFor convenience of reference, please place that number
in brackets at the end of the order: (CM EJO 4332).

/.E//b MeREIL, !
Brigadier General, United States Army,
Assistant Judge Advocate General.
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. ' with.the :
European Theater of Operations
. APO 887

BOARD OF REVIEW NO. 2

oM ETO 4337 8 NOV 1944

UNITED STATE S CENT'RAL BASE SECTION, COM"»‘IUNICATIOI‘B
’ ZONE, EURCPEAN THEATER OF CPERATIOIS.
Ve ) . . .
Trial by GCM, convened in London,
England, 17 Angust 194). Sentences

Dismissal,

Second lieutenant RANDOLPH

WINSLOW (0-1111449), Head-
_quarters and Service Com-
pany, 660th Engineer Topo-
graphic Battalion, Corps
of Engineers.

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILIL and SIEEPER, Judge Advocates

l. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Bcard submits this,
its holding, to the Assistant Judge Advocate General with the Furopean
Theater of operations.

2. MAccused was tried upon the following charges and specifica-
tionsg .

CHARGE: Violation of the 6lst Article of Wax.

Specificationy Inh that 238 1Lt Randolph Winslow, Head-
quarters and Service Company 660th Engineer Topo-
graphic Battalion, BTOUSA, did, without proper
leave, absent himgself from his station at Dis- .
trict I, Kew, Surrey, England, from sbout 1 July
194, to about 3 July 1944.

ADDITIONAL CHARGES
CHARGE I: Violation of the 58th Ax;ticlé of War.

Specification: In that 2nd ILieutenant Randolph Win-
slow, Headquarters and Service Campany, 660th

L . 4337
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Engineer Topographic Battalion, European Theater
of COperations, U. S. Army, did, at Kew, Surrey,
England, on or about 15 July -1944, desert the
service of the United States and ¢id remain ab-
sent in desertion until he was apprehended at Lon-
don, Bngland, on or sbout 31 July 1944.

CHARGE II: Violation of the 69th Article of War.
(Finding of Not Guilty.)
Specification; (Finding of Not Guilty.)

CHARGE III: Violation of the $46th Article of War.
(Finding of Not Guilty.)
Specification: (Finding of Not Guilty.)

He pleaded not guilty tg 211 the charges and specifications. He was found
guilty of the original Charoe and Specification; guilty of the Specifica-
tion of Additional Char@e I, except the words *desert® and *in desertion®,

substituting therefor, respectively, the words.vabsent himself without leave

from" and "without leave", of the excepted words, not guilty, of the sub-’
stituted words, guilty; of the Additional Charge I, not guilty, but guilty
of a violation of the é1lst Article of Wer; and not guilty of Additional
Charges IT and IIT and their respective gpecifications. Evidence was in-
troduced of one previous conviction by general court-martial for absences
without leave for eight deys and for three deys, in violation of Article
of War 6l. He was sentenced to be dismissed the service. The approving
authority, the Comnanding General, United Kingdom Base, Cormmunications

* Zone, Ruropean Theater of Operations, approved the sentence and forwarded
the record of trial for action pursuant to Article of War 48, The confirm-
ing emthority, the Comanding General, Buropean Theater of Operations, con-
firmed the sentence, stating it was "wholly inadequate", and withheld the
order directing executlon thereof pursuant to the provisions of Article af
War 50%0

3. The evidence for the prosecution shows that on 1 July 1944 ac-
cused was a Second Lieutenant of the 660th Engineer Topographic Battalion,
Kew Gardens, Surrey. On 1 July the battalion adjutent received from Cap-
tain Moore of Company "A", said battalion, with which company accused was
at that time on duty, a report as to the status of accused as the result
of which by search it was found that accused was absent (R7-10). On 3 July
accused returned to the battalion eand was ordered by his battalion commander
to arrest in quarters. Thereafter he slept in a room assigned to the of-
ficer of the day. The area occupied by the unit at that time was entirely
enclosed by barbed wire and a wooden fence and all entrances and exists
were guarded (Rll). On 13 July it was reported to the battalion adjutant
that accused had attempted to leave the premises and he advised accused
that he (accused) was in arrest in quarters and if he attempted again to
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leave the premises, his confinement in the guardhouse would be
requested. On the evening of 14 July the battalion adjutant in-
formed accused that the Staff Judge Advoeate of Central Base Sec-
tion in Iondon, wished to speak to him and that a vehicle would
be furnished him next morning to meke the trip end on completion
of the interview, he was to immediately return. Later the ad-
jutant saw the driver and, as a result of his report, searcifthe
building end found accused absent. Inquiries at accused's former
billet and elsewhere, failed to locate him and he was not found in
the area again until 3 August, 2lthough repeated search was made
(R13). The morning report of accused's unit for 3 July was ad-
mitted in evidence as Prosecution Exhibit 1. It shows accused
from duty to "AWOL eff 1 July" and "AWOL to ar in qrs 0800", The
morning report of accused's unit for 17 July was admitted in.evi-
dence as Prosecution Exhibit 2 (R31). It shows accused "Fr ar in
grs to awor eff 1700 15 Julyw, '

Te porter at the Jules American Red Cross Club in ILondon,
tegstified that on 31 July 19L4 he came in contact with accused, find-
ing him agleep on a floor uncccupied and not let to officers, at
about 7330 o'clock in the morning. He attempted to arouse accused
and then called the head porter (R23). Some ten minutes later he
saw accugsed coming down from the roof with a "C.I¢D. officer". Ac-
cused seemed to be in a drunken stupor and he. found a half bottle
of whiskey in a locker at the side of the bed accused had occupied
(R24 ). Accused was brought into the Provost Marshalts office in
Iondon about midmorning of 31 July by a *C.I.D. Agent® and was sent
to the dispvensary for examination and then confined. He appeared
drunk (R26).

Agent John He. Bryant, 8th Military Police, Crininal In-
vestigation Section, in response to a phone call about 0930 hours
31 July, went to the Jules Americen'Red Cross Club where he found
accused in the office of the Club Director from where he was taken
to the guardhouse. He was intoxicated (R27). later, on the follow-
ing dey (830), Bryant was present when accused, after due warning
as to his rights, made a written statement which was admitted in evi-
dence as Prosecution Exhibit No. L (R28). (In this statement accused
admits all the essentisl elements of the f fenses of which he was
found guilty.) 1 -

e The evidence for the defense shows that accused for at
"least a month™ prior to 5 July 19/ had slept in the "Q,D." roam
outside the door of which is a bell at least 12 inches .in diameter
rung as a warning whenever buzz bombs were coming over. It rung
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on one occasion 17 timés in a 24~hour period., Otherwise, also, ac-
cused's sleeping place was noisy (R32-33).

Accused as a witness testified that he had approximately
four years and eight months service in the regular army prior to his
current enlistment, was commissioned on 1 March 1943, after graduat-
ing from Officers' Candidate School, came to the European Theater of
Cperations in February 1944, =nd to his present unit late in May 194).
During the six weeks prior to 27 June he had been restricted to the
pest, sleeping in the officer of the dayt's room, a busy place in ad-
dition to having the buzz bomb alarm in the adjoining corridor. Dur«
ing this time he acted as Assistant Operations Officer. On 27 June
he was released from "restriction to limits", He left the post on
the evening of 30 June, a Friday, and returned the following Monday.
It was not necessary to secure permission to leave., He reported to
Capteln Moore at the regular time for duty on the Monday morning and
was told that he was frestricted to the post® until such time as Moore

could talk to the edjutant (R37-38). This restriction was never chenged

to arrest in quarters. On 13 July Captain Minor told him, *You under-
stand you are restricted to the post, and if you should maeke any at-
tempt to leave I should be forced to have you sent down to the CBS
guardhouse and confined" (R39). On the evening of Friday, 14 July, he
was told to report to the #*PJA* in Iondon on the 15th of July, and he
did soe He did not return in the same vehicle as the driver had some
other errands and accused told him that he (accused) would return by
tube. He did not return to his unit but steyed in London, at the Nor-
mandie Hotel, the "Jules Club" and with various civilians, register-
ing in his correct name and at all times wearing his complete uniform
(R39)« His intention was to return to his unit. On cross-examination,
he admitted that on his release from restrictions he went back to his
billet for one night only and then returned to sleep on the post as it
was more convenient. The two days he wasg absent, 1 and 2 July, he per-
formed no military duties nor eny on the night of 30 June (R4O). He
knew on 1 Tuly that his unit was alertrd and that he was to get his
equipment together and stay with his company (R41)e He had made no
arrangement to take off Saturday, 1 July, and on 30 June had been told
to "Get your stuff ready and then report to the Operations Officer",
He did not consider he was absent without leave on 1 July (R42). He
edmitted that when he reported to Captain Moore on the morning of 3
July, he was asked for some explanation of where he had been and had
answered, "I don't want to offer any explanation, but I do ask you to
forgive me for meking a misteke" and that he had been kept in so long
" he ®had to get out and let off some steam". At that time he was told
he could not be excused and charges would be preferred against him

and that he "was restricted to the post" by which he understood he was
not to leave the area until released by. proper authority (RL3). He
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knew that charges were pending against him during the period 3 July

to 15 July (R46) and there was nothinz to prevent him from return-

ing to his unit when his interview was completed on 15 July or dur-

ing the following two weeks until 31 July (R47)s The neuropsychiatrie
officer of the 7th General Dispensary testified that he observed ac-
cused for about one hour on 3 August; that accused was sane and had
alvays been sane, was responsible for his actions and knew the differ-
ence between right and wrong (R48~49); that in his opinion accused had
difficulty in making the change-over from an enlisted man to an officer
(R50).

5¢ The b1st Article of War

tis designed to cover every case not elsewhere
provided for where any person subject to mili-
tary law is through his own fault not at the
place where he is required to be at a time vhen
heéshould be there* (MCM, 1928, par.132, pp.l45-
146).

Ehe record of trial clearly indicates, and accused admits his unauthor-
zed absences, aggravated by the further fact that the second absence
occurred at a time when he knew he was restricted to the post under pend-
ing court-martial charges for his firgt absence.

6. The charge sheet shows accused to be 37 years seven months of
age. He was appointed a Second Lieutenant, "aUsS, C.E.", 1 March 1943.
He atated that he had four years and eight months prior service.

7. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to sup-
port the findings of guilty and the senvence. Dismissal is authorized

ud er Article of War 61.
m%sﬁ (L»CV\A J’udbe Advocuie

(3SICK IN HOSPITAL) Judge Advocate
%‘MMM%Q& Judge Advocate
-5- -
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~ (300) lst Ind.

War Nepartment, Br.anch Office of 'I“he 'J'u.dge Advocate General with the

FEuropean Theater of Operations. 13 KOY 1944 T03 Command-
ing General, Buropean Theater of Cperations, AP0 887, U. S. Army.

1. In the case of Second Lieutenant RANDOIPH WIISLeW (0-1111449),
Headguarters and Service Company, 660th Encineer Topogrephic Battalion,
Corps of Engineers, attention is invited to the foregoing holding of the’
Board of Review that the record of trial is legally sufficient to sup-
port the findings of guilty and the sentence, which holding is hereby -
approved. Under the provisions of Article of War 50%, you now have
authority to order execution of the sentence.

2« TWhen copies of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding and this in-
dorsement. The file number of the record in this office is CM ETO 4337.
For convenience of reference, please place that number in brackets at

the end of the ordery (CM ET%’]) ..
- LS e

¢ MCMEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.

(Sentence ordered executed. GCMO 129, ETO, 12 Dec 1944)



COITIOENTIAL

Branch Office of The Judge Advocate General
with the
European Theater of Operations

BOARD OF REVIEW N0. 1
i ETO 4338

UNITED STATES
Ve

Second Lieutenant ROBERT R.
EDWARDS. (0-819008), Air
Corps, 57lst Bombardment
Squadron (H), 390th Bom=
bardment Group (H)

APO 887

)
)
)
)
)
)
)
)
)

10 NOY 1944

3D BOMBARDLENT DIVISION

(301)

Trial by GCM, convened ab. AAF Station
153, APO 559, U.S. Army, 7 October
194, Sentence: Dismissal, total
forfeitures, and confinement at hard
labor for one years. Eastern Branch,
United States Disciplinary Barrdeks,

Greenhaven, New York

HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

les The record of trial in the case of the officer named above has been
examined by the Board of Review and the Board submits this, its holding, to
the Assistant Judge Advocate General in charge of the Branch Office of The
Judge Advocate General with the European Theater of Operations.

2+ Accused was tried upon the following Charge and Specification:

CHARGE: Violation of the 61lst Article of War.

Specification: In that Second ILieutenant Robert R.
Edwards, 571st Bombardment Squadron, 390th Bom-
bardment Group (H), did, without proper leave,
absent himself from his station at AAF Station
153, APO 559, U.S. Army, from about 20 August
1LY, to about 19 September 194L.

He pleaded not guilty to and was found guilty of the Charge and Specifica-

tion. No evidence of previous cenvictions was introduced.

He was sentenced

to be dismissed the service, to forfeit all pay and allowances due or to
‘become due, and to be confined 4t hard labor, at such place as the review-
ing authority may direct, for one year. The reviewing authority, the
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Commanding General, 3d Bombardment Division, approved the seatence and
forwarded the record of trial for action under Article of War 48. The con-
firming authority, the Commanding General, Buropean Theater of Operations,
confirmed the sentence, designated the Eastern Branch, United States Dis-
ciplinary Barracks, Greenhaven, New York, as the place of confinement, and
withhield the order directing execution of the sentence pursuant to Article
of War 503.

3+ The evidence for the prosecution was substantially as follows:

On 1l August 19LL, accused was a member of the 571lst Bombardment

Squadron, 390th Bombardment Group, stationed at AAF Station 153. His duty
assigment was that of co-pilote On the evening of that date he left the
station on pass covering 15 and 16 August and was due to return on 17 Augush.
(R5). On 18 and 19 August he was not seen at the station and, consequently.
on 20 August a search was made of his barracks and of the area in which it
was situated, but he could not be found. An announcement over the Tamoy
system throughout the entire base, and calls to the officer's club, the
combat library, and combat mess brought no response from accused (R10,11).
From 20 August to 19 September repeated searches were made for him in his
barracks and in the area. He was not found (R10,11,12,13). He was not
_ present for duty from 19 August to 21 September (R6$, and was not seen at

the station during that peried (R10,11,12,13,14). Pertinent entries on the
morning reports of accused!s organization show that he was absent without
leave from 20 August to 19.September 1944 (R7,8; Pros. Ixs.l,2,3). He was
not authorized to be absent from duty during that period (R6). He returned
to his station on 19 September 194l and stated to the clerk in the orderly
room of his organization that he was placing himself in arrest in quarters

(R13).

Le After having been advised of his rights, accused elected to make
thé following unsworn statement through his counsel in extenuation of the
offense charged against him:

#The defendant came to this field as a co-pilot
of a B~17 crew, and after two uneventful missions
he sustained a burn in his right eye. After
that he was sent to various hospitals because
whenever he went in a plane he found that his
right eye blurred his vision; and his complaint
was that while he felt he could fly as an indiv-
idual, he certainly could not fly in formation
flight. There was considerable discourse, exam-
inations, and trouble for him as to whether or
not he should fly with the eye as it was; and
he finally attempted to fly a mission but was
forced to abort: an hour and a half after take
off his right eye teared and his vision became
blurred. The defendant had dne duty assignment
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(303)
here and that is as co-pilot. If he wasn't
flying as a co-pilot he would have absolutely
nothing to do unless given another assignment;
and at the time of the alleged absence the de-
fendant!s crew had gone down in action and he
was walting on the ground, trying to find some
way of correcting either en astigmatism or
something else radically wrong with his right
eyes So that if he were away from duty during
that period his feelings were not such as to
make him feel he was doing something as a per-
son who intentionally walked off, since he felt,
as stated in the medical report, that while he
would like to fly anywhere as an individual he
felt he would be Jeopardizing the lives of nine
other individuals and the plane s if he were fly-
ing."(Rlé)

The defense offered no evidence to contradict the evidence intro-
duced by the prosecution.

Se The findings of guilty of absence wilhout leave as alleged are
fully supported by the evidence.

6. The charge sheet shows accused is 2l years and 9 months of age.
He enlisted in the Regular Army 5 November 1941, at Fresno, California,
and was discharged to accept a commission in the Army Air Corps L December -
1943, He was commissioned a second lieutenant, Air Corps, 5 December 193.
No prior service.is shown.

7. The court was legally constituted and had jurisdiction of the
person and offensee. No errors injuriously affecting the substuntial rights
of accused were committed durirg the triasle The Board of Review holds that
the record of trial is legally sufficlent to support the findings of guilty
and the sentence.

8¢ The designation of the Eastern Branch, United States Disciplinary

Barracks, Greenhaven, New York, as the place of confinenent is authorized
by A7 L2 and Cir. 210, WD, 1l Sept 1943, sec. VI, as amended.

Judge Advocate

P .
&/ (, }/:’ /5‘/” 5o s Jﬁd{_,e Advocate

-

.o . Judge Advocate
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(304)
1st Ind.

War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. égAA TO: Cormanding
General, European Theater of Operations, 87, U. S. Army.

1. In the case of Second Iieutenant ROBERT R. EDWARDS (0-815008),
Air Corps, 571st Bombardment Squadron (H), 390th Bombardment Group (H),
attention is invited to the foregoing holding by the Board of Review that
the record of trial is legally sufficient to support the findings of
guilty and the sentence, which holding is hereby approveds Under the pro-
visions of Article of War 50%, you now have authority to order execution
of the sentence.

2+ TWhen coples of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM'ETO L338. For con-
venience of reference, please place that mumber in brackets at the end of
the order: (CM ETO L338).

E. C. McNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.

(Sentence ordered executed. GCMO 108, ETO, 18 Nov 1944)
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Branch Office of The Judge Advocate General (305)
with the '
European Theater of Operations
_ ' APO 887
BOARD OF REVIEW NO. 1 ~ 11 NOV 1944

CH ETO 4339

UNITED STATES <D ARNQFED DIVISIQN

S

Ve - Trial by GCM, convened at Headquarters
R4 Armored Division, APO 252, U.S.Army,
" Ceptain AIFXANDER B, KIZINSKI 26 September 1944, Sentence: Dismissal,
(0-374009), Medical Corps, total forfeitures, and confinement at
Medical Detachment, 4lst " hard labor for five years. Eastern

Armored Infantry Regiment. * Branch, Unlited States Disciplinary
: Barracks, Greenhaven, New York.

- HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates -

1, The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advooate General in charge of the
Branch Office of The Judge Advocate General with the European Theater
of Operations. .

2, Accused was tried upon the following Charge and Specifications
CHARGE: Violation. of the 85th Article of Var,

Specification: In that Captain Alexander B, Kizinski,
Assistant Surgeon, 2nd Battalion Medical Detach-
ment, 4lst Armored Infantry Regiment, was at or
near St Plerre des Fleurs, France, on or about
25 August 1944, found drunk while on duty as the
Assistant Surgeon in charge of the Medical Detach-
ment, rear element, 2nd Battalion, 4lst Armored
Infantry Reglment, and while his unit was engaged
in combat against the enemy.

| He pleaded not guilty to and was found guilty of the Charge and Specifi-
cation, No evidence of previous convictions was introduced, He was
- sentenced to be dismissed the service, to forfelt all pay and allowances

-

e 4339

Ouerie b - -



}

(306)

CLHFIDENTIAL

due or to become due, and to be confined at hard labor, at such place
as the reviewing authority may direct, for five years. The reviewing
authority, the Commanding Genoral, 2d Armored Division, approved the
sentence, designated the Zastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement, and
forwarded the record of trial for action under Article of Var 48, The
confirming authority, the Comnanding General, Zuropean Theater of Qper-
ations, confirmed the sentence end withheld the order directing execu-
tion thereof pursuant to Articls of War 50%. ’

3+ The evidence for the prosecution was substantlally ag follows:

On 25 August 1944, accused was assistant surgeon, 24 Battalion,
,lst Armored Infantry Regiment, and in charge of an aid station located
near the town of St. Plerre des Fleurs, France. It wag his duty to
give medical ald to casualties brought back from the front and to those
who became casualties in the rear area, to evacuate them, and to direct
the work of the enlisted men who were assisting him, His unit was in
contact with the enemy and casualties had been brought in early that
morning (R4,6,14,16). The area around the station itself was subjected
to intermittent shelling and some of the shells fell in the front yard
of the house occupied by the station (R6,16)s T wo ambulances from
another unit were attached to the station and remained near it. Calls
for them were received at the radio half-track which was part of the
station equipment (R5). Everyone at the station, except accused,
seemed aware of the danger from the shells, He was seen taking two
drinks of "Calvados" at about 10:30 that morning and seemed befuddled
(R5,7,8). The officer in charge of the ambulances moved them -to a
comparatively safer position about a mile away. Accused did not move
his station to the new ambulance point, A radio message was sent to
Captain Huskins, battalion surgeon and superior officer of accused,
which apprised him of the situation, He radioed back an order to
accused directing him to move the station to the new ambulance point,
tihen informed of the order by the radio operator, accused said, "To
hell with it, welre going to stay here" (R5,14).

At about 2 p.m, Captain Huskins went to the aid station at
the request of the radio operator. There he found accused lying on
the floor as if asleep. The station had not been moved, Vhen
roused, accused was slow to respond, was "glary-eyed", and waved his
hend and smiled as if nothing had happened, He did not rise from the
floor except on one elbow. He denied having recelved any instructions
to move., He did not appear £it to perform his duties and Captain Hus-
kins himself wenit ocut to attend to four casualties who had been re-
ported while he was at the station (R15,15).

At sbout 3 p.m. Captain Segenreich, & medical officer, examined
accugsed on orders from ljor Haukenberry, commanding officer of the
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medical detachment of the 4lst Armored Infantry Regiment, and regimental
surgeon, He found accused slumped on the half-track, with alcohol on
his breath, and uninterested in the activity around him. His speech
was slow, slurred, but coherent. Normally he spoke distinctly and -
with ordinary rapidity. In Captain Segenreich's opinion accused had
been drinking and his condition was siich that he would have been unable
to perform his duties properly (Rl12,13,14).

MaJor Haukenbsrry himself.‘ who saw accused at the request of
Ca.pte.in Husking, found him lying on the ground by the half-track, -
did not stand until requested to do so and after some urging. He wa.s
unstead on his feet., His speech, though coherent, was retarded and
glurred, The odor of alcohol was on his person., In the opinion of
this wlitness accused was under the influence of alcohol to a degree
which prevented him from carrying out his duties in an efficient manner -
(R17,18). Two witnesses, both of them enlisted men on duty at the sta-
tion, testified that accused was drunk (R7,12).

‘ 4o At his own request, accused was sworn and testified substan-
tially as. followsx

e 25 Auvgust 19/.4 he wes on duty as assista.nt surgeon, 24
Battalion, 4lst Armored Infantry Regiment. The area in the immediate
vicinity of the station was then being shelled (R19), He had not been
able to sleep on the nights of 23 August and 24 August because of the
shelling and because he had to rise early to treat casualties, His
. nerves were "pretty well shot up" and he was afraid of breaking down.
He thought a few drinks would help him, He took two or three drinks
of "French whiskey" in the morning of 25 August (RR0). He hac known
for two years that a few drinks would, in his own words, "put him
under®, One or two small drinks would affect him, His physical con-
dition was impaired on 25 August but he did not know whether by mental
fatigue or alcohol (RR1).

In extenuation of the offense and not to prove insanity, the
existence of which the defense expressly. disclaimed accused testified
to a history of epilepsy and alcoholism in his family As far as he
knew, he had none of the symptoms of epilepsy, but the thought that the
disease was supposed to be hereditary depressed him, For the past 12 or
13 years he had been drinking from one-half to one pint of liquor a day
when he had nothing to do and was not on duty (R21).

Major Miller, division psychiatrist of the 48th Armored Division,
testified that accused had become a mild depressive type as a result of
the situation existing within hig family, and that he possessed & reactive
depression with alcoholism as a symptoms Such a type might turn to alco-
hol as an outlet (R23). : _

It was stipulated that the qualification' card of accused con-

tained seven ratings in the column of his record of service marked manner
of performance. Six were "excellent", and one was "very satisfactory

(319)
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5« The evidence before the court, including the admisslons of ac-
cused on the stend, fully established that on 25 August 1944 he was en-
gaged in the performance of his military duties at an aid station as
assistant surgeon of the battalion named in the Specification and while
thus engaged, he became intoxicated to such a degree as to impair the
rational end full exercise of his mental and physical facultles, There
is, therefore, adequate proof of the two elements of the offense, namely,
that accused was on a certein duty, and that he was found drunk while on
such duty (MCM, 1928, par.145,pp.159-160; CM ETO 3301, Stohlmann, 1944).

- The court could take judicial notice that the offense was committed in.

time of war. The allegation and proof that the offens§ was committed
while his unit was engaged in combat with the enemy, though not essential
to show a violation of Article of War 85, constitute an element of a.ggra.-
vation.

6. The charge sheet shows that accused is 33 years of age and
that hls commissloned service began 17 December 1940, No prior ger-
vice is shovm. :

7. The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial
righta of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial 1s legally sufficient to
support the findings of guilty and the sentence,

8, The penalty for a violation of Article of War 85 by an officer
in time of wer is dismissal from the service and such other punishment
a8 the courtemertial may direct (AW 85). The designation of the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New -
York, as the place of confinement is authorized by A.W. 42 end Cir,210,
WD, 1/ Sep 1943, sec, VI, as amended, L

P e L Judge Advocate

&ﬂ-{l/@{ Z Qﬁépf;—uw D}l‘ Judge Advocate

Judge Advocete
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1st Ind.. (309)

War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 11 NOV 1944 TO: Connnand-
ing General, European Theater of Operations, APO 887, U. S. Army.

1. In the cese of Captain ALEXANDER B. KIZINSKI (0-374009), Medi-
cal Corps, Medical Detachment, 4l1st Armored Infantry Regiment, attention
1s invited to the foregoing holding of the Board of Review that the
record of trial is legally sufficient to support the findings of guilty
end the sentence, which holding 1s hereby approved, Under the provisions
of Article of War 50}, you now have authority to order execution of the
sentence,

2, When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement,
The file number of the record in this office_is CM ETO 4339, For con-
venience of reference, please place that number in brackets at the end

of the order: (CM ETO 4339)
//// ////.,»"

McNEIL,
Brigadier Genera.l, United States Army,
Assistant Judge Advocate General,

(Sentence ordered executed. GCMO 117, ETO, 8 Dec 1944)






CONFICENTIAL

(311)
Brench Office of The Judge Advocate General
with the
Europesn Theater of Operations
APO 887
BOARD OF REVIEW NO. 2 ’
' 1 DEC 1944
CM ETO 4349
UNITED STATES g IX ATR FORCE SERVICE COLMAND.,
v, ) Trial by GCLi, convened at AAF
) Station 519, Grove, Berkshire,
Private FRANCIS R, MORNEAU, )  England, 22 August 1944. |
(39688851), Replacement Pool, ) Sentence: Dishonorable discharge,
Squadren "A", 13th Replacement ) totel forfeitures, and confire-
Control Depot (Aviation) : ) ment at hard labor for two years.
) Plece of confinement not designa-
) ted in action,

HOLDING by BOARD OF REVIEW KO, 2
VAN BENSCEOTEN, HILL and SLEEPER, Judge Advocates

1, The record of trial in the case of the socldier neamed above
has been examined by the Board of Review, .

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the élst Article of War,

Specification: In that Private Francis R. Morneau,
Squadron A, 13th Replacement Control Depot (Avia-
tion), did, without proper leave absent himself
from his organization, at AAF Station 433, from
about 2 June 1944 to about 16 July 1944.

He pleaded not guilty to and was found guilty of the Charge and Speci-
fication, Evidence was introduced of two previous convictions by
special court-martial for absences without leave for nine days and ten
days respectively, both in vioclation of Article of War 61, He was
sentenced to bs dishonorably discherged the service, to forfeit all
pay and allowances due or to becore due, and to be confined at hard
labor, at such place as the reviewing authority may direct, for two
years. The reviewing authority approved the sentence, without desig-
nating the place of ccnfinement, and forwarded the record for trial
for action pursuant to the provisions of Article of War 50%,

L-\;nx\;}.!g‘.ft\;‘rh'ﬁ‘ ) 4349
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3. The prosecution, without objection by the defense, intro-
_duced a copy of Special Order 133, Headquarters, lst General Hospital,
ETOUSA, dated 30 May 1944, paragraph 7 of which provided that accused,
then assigned to the Detachment of Patients, 1lst General Hospital,
wag transferred in grade to the 13th Replacement Control Depot, and
would proceed to that station on or about 31 Mey 1944 reporting on
arrival to the Commanding Officer thereof for duty (R6, Pros Ex.G=2).
Corporal Max Andrews, Squadron A, 13th Replacement Depot, Station
433, testified that his assignment in the squadron was that of Area
Chief, that accused was "turned over" to his area for billeting on
18 July 1944, and that accused had not been present in the witness'
organization for duty prior to that date (R6). On cross-examinationm,
witness stated that subsequent to 18 July 1944 accused was a "good
soldier", that he came to the witness and "volunteered to do anything
he could" and that, as a result, he was detailed as night charge of
quarters in the orderly room (R7). It was stipulated by and between
the prosecution, defense and the accused that accused "turned himself
in" to the British police in Waltham Abbey, Essex, on 16 July 1944,
and was in turn released to the custody of the United States Military
Police on the same date (R7). '

4. Accused, after having been advised of his rights as a witness,
testified that he was 47 years of age, that he had been married and
divorced, and that he had children one of whom was an Aviation Cadet
(R8). He stated that he had been troubled by family matters because
his wifé had remarried and he had received letters from his children
vhich led him to believe that they were not "being treated as they
should be" (R9)., He enlisted during the "last World War" and sesved
18 months (R10), With the advent of the present war, he thought per=-
haps he "could do some good in the Service" so he again enlisted (RS8).
Subsequent to this enlistment, accused was offered a discharge "two
or three times" but rejected the offers (F10), While still in the
United States, he was treated for rheumatism and arthritis and a medi-
cal officer recommended that he not be sent overseas but accused
"talked him out of that" (R9). He was again hospitalized in England
end it was reconmended that he be returned to the United States,
However, accused did not wish to be transferred out of his "old oute
f£it" and requested that he be permitted to remain with his unit,

His request was granted (R9). He also testified that he had been,
hospitalized ancd on sick call at other times during his current term
of enlistment (R8,9). Another of his commanding officers had recom-
mended that he be sent home because of illness but accused wes "always
able to talk him out of it", He did not believe his condition was

"as bad as 1t actually is and that is the resson I have trled to stay
in the service® (R10),

On cross-examination, accused testified that he left "the
Hospital! on 2 June 1944 and had "turned himself in" on 16 July 1944.
During at least a portion of his absence he stayed with friends at
Waltham Abbey (R9). '

CONFIDENTIAL 4348
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It was stipulated that if Captain Marcus P, Goumas,
Assistant Surgeon, 13th Replacement Control Depot, Army Air Force
Station 433 were present in court he would testify that the accused
wag seen by him on Sick Call on 25 July 1944, at which time a diag-
nosis of chronic bronchial asthma, moderate, cause undetermined,
plus chronic bronchial bronchitis, mild, cause undetermined, was
made, Accordingly, accused was admitted to Sick Quarters and
treated until 8 August 1944, when he was discharged. At the time
of his discharge, his condition remeined unimproved. The climate
in the European Theater of Operations was deemed to be ™ot favorable"
for the accused (R10,11), It was the opinion and recommendation
of Captain Goumas that accused "be returned to the Zone of the Inter-
ior as he has passed his stege of usefulness to the Army in this
theater" (R11).

" 5. The evidence adduced by the prosecution, together with
the testimony of accused on cross-examination, constitutes evidence
amply sufficient to show that accused absented himself without leave
as charged from 2 June 1944 to 16 July 1944. .

6. The charge sheet shows that accused is 46 years and 7
months of age, that he was inducted at Fresno, California, on 24
November 1942, and that he previously served from 20 April 1918 to
20 September 1919 with the 7th Cavalry.| i

7. The court was legally constituted and had jurisdiction of
the person and offense, No errors injuriously affecting the substan-
tial rights of accused were committed during the trial., The Board .
of Review is of the opinion that the record of trial is legally suffi-
clent to support the findings of guilty and the sentence.

8., The Eastern Branch, United States Disciplinary Berracks,
Greenhaven, New York, may properly bedesignated as the place of con=-
finement (AW 42; Cir.210, WD, 14 Sept. 1943, sec,VI, as amended).

f&'faé ot t
'A/’/7LP1/' Judge Advocate
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War Department, Branch Office of The Judge idvocate General with

the European Theater of Operations. C 19/ T0: Com=
manding General, IX Air I'orce Service Com%ang 1%64149, Us S, Army.

1. In the case of Private FRAICIS R. LORWEAU, (39688851),
Keplacement Pool, Squadron nat, 13th Replacement Control Depot
(Av1ation), attentlon is 1nv1ted to the foregoing holding by the
Board of Review that the record of trial is legally sufficient to
support the findings of guilty and the sentence, which holding is
hereby approved. Under the provisions of Article of War 503, you
now have authority to order execution of the sentence.

2. In your action approving the sentence you should have
 designated the place of confinement, However, this may now be donse"
by supplemental action which should be forwarded to this office -
for attachment to the record of trial, The Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, is the authorized

place of confinement for this prisoner, if the dishonorable discharge
is to be executed,

~

3. lhen coples of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office is CH
ETO 4349. For convenience of reference, please place that number in
brackets at the end of the order: (Ci ETO 4349).

.9
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E. C. McFEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General,

¥

o ';\\l A8

4345



JONFIDENTIAL

(315)
Branch Office of The Judge JAdvocate General
with the

European Theater of Operations
APo 887

BOARD OF REVIEW NO. 2 : 1 5 DEC 1944
CM ETO 4352

UNITED STATES THIRD ARMORED DIVISION

v, Trial by GCM, convened at Raersn,
Belgium, 11 October 1944, Sentence:
Dishonorable discharge, total for-
féeitures and confinement at hard
labor for 15 years, Eastern Branch,
United States Disciplinary Barracks,
Greenhaven, New York,

Private WILLIAM H, SCHROEPPEL
(36327137), Company B, 23rd
Armored Engineer Battalion

Nt N N Neasa? e vt Vvt et s

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried on the following Charge and Specification:
CHARGE: Violation of the 96th Article of War,

Specification: In that Private Willlam H, Schroeppel,
Company B, Twenty-third Armored Engineer Battalion,
did, at Coordinates VK955404, Map Sheet R1, Koln,
two miles southeast of Stolberg, Germany, on or
about 15 September 1944, while before the enemy,
by his misconduct endanger the safety of Task
Forece 1, which it was his duty to defend, in that
he became drunk while a member of an anti-tank
gun crew on outpost duty.

He pleaded not gullty to and was found gullty of the Charge and
Specification., No evidence of previous convictions was introduced.
He was sentenced to be dishonorably discharged the service, to for
feit all pay and allowances due or to become due and to be confine
at such place as the reviewing authority msy direct, for 15 years.

hard labor

N 4352
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The reviewing authority approved the sentence, designated the
Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinement and forwarded the record of
trial for action pursuant to Article of War 50%.

3. On 15 September 1944, accused was a member of Company B,
23rd Armored Engineer Battalion (R1l). His platoon was commanded
by Lieutenant George E. Conley and his squad by Sergeant Relph H. .
Wiley (R6,11). Lieutenant Conley testified that at approximately
1030 or 1100 hours, 15 September 1944, his platoon was ordered to
report to a bridge "about a mile this side of Stolberg and take
over the maintenance on the bridge and road, also to protect the
bridge”. He errived at the designated area between 1200 and 1300
hours and immediately set up his local defenses (R7-8), He in-
structed Sergeant Wiley "to set out a 37mm gun crew" at a road
block "about half a mile to a mile outside of Stolberg" (R8,10).
The lieutenant had been informed that there were enemy troops "up
in front of me"™ and the gun crew was "set up with the idea that
there were enamy in front of them" (R8,10). During this time the
platoon was under artillery fire and occasional small-arms fire.
Also, within three-quarters of an hour after the outpost was set
up

"g dough boy came down the road and artillery
backed him up on the corner down to our ocut
post which lasted about half an hour" (R8).

Some three or four hours later, at approximately 1600 or 1630 hours,
an infantry company (apparently friendly) came "down the road and
pulled out in front" and Lieutenant Conley "pulled on back closer to
the bridge" (R8). Accused was at this time in Lieutenant Conley's
vehicle and the lieutenant noticed that accused was drunk, so drunk,
in fact, that "he could hardly walk" (R8-9). Lieutenant Conley
caused accused to be removed from the vehicle and "from there on I
didn't have anything to do with him" (R9). Accused had been a member
of the lieutenant's command for approximately two ysars and had had
interior guard duty "innumerable" times (R7).

Sergeant Wiley testified that accused was a member of his
squad on 15 September and that between 1100 and 1200 hours on that

day he "took the men out on the 37 and set it up". Accused was detailed

as an ammnition carrier and was instructed as to his duties. The
sergeant had the

%37 gun zeroed in on a road block and I had

a .30 caliber machine gun on the right flank--
five men on the 37, two men on the ,30 cali-
ber. We were supposed to protect that road
up through there® (R1l-12). »

-2 -
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At the time "there was some /friendly/ infantry out ahead of us but
we did not know it" (R14). Accused was sober at the time the outpost
was set up. At about 1215 hours,

nthere was a shell landed pretty close to
the house. I walked around to see if the
man was alright; he was sober then® (R13,14).

Betwsen 1200 snd 1300 hours the sergeant made an inspection of the out-
post and discovered that accused was missing. After search, accused
was found "sitting in the cellar talking to himself, drunk" (R12,14).

He had a quart bottle with "something yellow in it” which the sergeant
tock from him and destroyed (R12). Sergeant Wiley then tried to sober
accused but "he was drunk and I couldn't do nothing with him" (R13).

In his drunken condition accused was of no value to the gun squad (R14).

4. Accused elected to remain silent, and the defense introduced
no evidence,

5. The evidence adduced, while lacking in detail, showed that
accused was assigned to perform the dutles of an ammunition carrier
with a five-man gun crew set up as an outpost to protect a road and
bridge at & time when his platoon was wder enemy fire. It was also
shown that accused became grossly drunk while assigned to this duty.
By such action he unfitted himself for the performance of his duty
at & time when his services were highly necessary thus increasing the
hazards to which his unit was already subjected, This offense, while
here charged under Article of Wer 96, is similar to the conduct de-
nounced by Article of War 75, and the evidence here presented might
well have been sufficient to support a finding of guilty under the
latter article had the offense been so charged (CM ETO 1109, Armstrong;
Winthrop's Military Law and Precedents ~ Reprint, 1920, pp.621-628),
In any event, the offense, as alleged in the instant case, constitutes
a closely related military offense under Article of War 96 and the
evidence present is sufficient to sustain a finding of guilty of the
offense charged (Cf: CM ETO 1109, Armstrong, supre).

6. The charge sheet shows that accused is 33 years ten months
of age, and was inducted at Camp Grant, Illinois, on 26 Earch 1942,

7. The court was legally constituted and had jurisdiction of
accused and the offense. No errors injurlously affecting the substan=~
tial rights of accused were committed during the trisl, The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and sentence.

8, The designation of the Eastern Branch, Unlted States Disci-

plinary Barracks, Greenhaven, New York, as the place of confinement is
proper (AW 42; Cir.210, WD, 14 Sept.1943, sec.VI, as amsnded)

/MM\D[/M Judge Advocate
mﬁhﬂ Judge Advocate

"“KFIDENTIAL wdge hivocate
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War Department, Branch Office of The Jﬁ?fe ﬁ?y&cate General with the
European Theater of Operations. TO: Commanding
General, Third Armored Division, APO 253, U, S. Army.

1. 1In the case of Private WILLIAM H. SCHROEPPEL (36327137),
Company B, 23rd Armored Engineer Battalion, attention 1s invited to
the foregoing holding of the Board of Review that the record of trial
18 legally sufficient to support the findings of gullty and the sen-
tence, which holding is hereby approved. Under the provisions of
Article of War 50%, you now have authority to order execution of the
sentence.

2. When coples of the published order are forwarded to this
office they should be accompanied by the foregoing holding and this
indorsement., The file number of the record in this office is CM ETO
4352, For convenlence of reference please place the number in brackets
“at the end of the order: (CM ETO 4352).

A

E C MCNE III s
Brigadier Generel, United States Army,
Assistant Judge Advocete General,
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Branch Office of The Judge Advocate General

: with the
European Theater of Operations
APO 887

BOARD CF REVIEI‘T RO, 2 6 JAN 1945
Cil ETO 4376
UNITED STATES ) ADVANCE SECTION, COLLUKICATIONS ZONE,
g EUROPEAN THEATER OF OPERATIONS
v. .
) Trial by GCli, convened at Rambouillet,
Private JOHN C. JARVIS ) France, 12 October 1944. Sentence:
(38311129), 3398th Quarter- ) Dishonorable discharge, total for-
master Truck Company ) feitures and confinement at hard

) labor for 20 years. Eastern Branch,

) United States Disciplinary Barracks,

) Greenhaven, New York.

HOLDING by BOARD OF REVIET NO. 2 .
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates -

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2. Accused was tried upon the following charges and specifications:
CHARGE I: Violation of the 69th Article of War.

Specification: In that Private John C. Jarvis,
3398th Quartermaster Truck Company, heving been
duly placed in arrest to quarters on or about
21 June 1944, did, at Negreville Bivouac Area
Normandy France on or sbout 9 July 1944, break
his said arrest before he was set at liberty
by proper authority.

CHARGE II: Violation cf the 96th Article of War.

Specification: In that * % % did, at Negreville
Bivouac Area, Normandy France on or sbout 9
July 1944, through carelessness, discharge a

-1
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US Carbine, Caliber .30 k=1l in his bivouac area.
CHARGE III: Violation of the 6/th Article of War.

Specification: In that * * % did, after having re-
ceived a lawful command from Lt. Andrew J. Hart,
his superior officer, to surrender a carbine,
did at Negreville Bivouac Area, Normandy France
on or about 9 July 1944, willfully disobey the
same.

He pleaded not guilty to and was found guilty of all charges and specifi.
cations., ©Evidence was introduced of five previous convictlons by summary
court: the first for refrsing to obey the lawful. order of a noncommissioned
officer to drill and the second for refusing to obey the lawful order of a
commissioned officer to report for extra duty, both in violation of Article
of Yar 96, the third for absence without leave (no pass) in violation of
Article of War 61, the fourth and fifth each for disobedience of the law-
ful order of a noncommissioned officer, in violation of Article of War

6/ (sic). ' He was sentenced to be dishonorably dlscharged the service,

to forfeit all pay and allowances due or to become due, and to be con-
fined at hard labor, at such place as the reviewing authority may direct,
for 20 years. The reviewing authority approved the sentence, designated
the Eastern Branch, United States Disciplinary Barracks, Greenhaven, New
York, as the place of confinement, and forwarded the record of trial for
action purusant to the provisions of Article of War 503.

3. With reference to the Specification, Charge I, the evidence
shows that, on or sbout 20 June 1944, while his organization was stationed
in England, accused was placed in arrest in quarters and informed that
being in .arrest in quarters meant that he was restricted to his company's
bivouac area. His organization arrived ir France on 6 July. At the
marshalling area, before leaving England, his company commander told him
that he was still in arrest in quarters and that he would continue to be
in arrest in quarters after his arrival in France. On 9 July 1944,
while his status remained unchanged, accused, without permission, left
his company's bivoumc area in Negreville, France.

Concerning the Specification, Charge II, the prosecution showed
by strong circumstantial evidence that on 9 July 1S44, accused, standing
at a point approxinately 50 yards distant from his company's bivouac area,
deliterately fired several shots from a government carbine into an
earthen bank.

With reference to the Specification, Charge III, the evidence
for the prosecution shows that after the firing ceased, accused and two

other soldiers emerged from the driveway onto the road directly opposite
the entrance to the bivouac area (R10). They had between them one

-2- 4376
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carbine only, which had been issued to Private Warner, onq of the other
two, but which accused was swinging on his shoulder as they approached
the area (R11,14,16,19). Simltaneously, the duty officer, First
Lieutenant Andrew J. Hart, of accused's organization, arrived at the
entrance, running to ascertain the direction of the firing (R14).

The guard testified that, as accused left the lane and entered the road,
he offered the gun to one of his companions who had already reached to
take it when Hart arrived (R10). According to Hart, he requested ac-
cused "to give me the gun. Accused/ said he couldn't" (R14), explain-
ing in a courteous and respectful tone that "it wasn't his gun" (R17-18).
Hart thereupcn repeated his request. Hart definitely characterized his
first two demands as requests and not orders (R16-1S). When accused
continued to refrain from complying with these requests, Hart said, "Jarvis
* % % I'm giving you a direct order to give me that carbine" (R17). Ac-
cused :

"gtill said he couldn't give it to me. He stated,
'Just g minute', and handed the gun to Private
Warner. I asked Private Warner to give me the
gun and he did" (R14). -

"About three or four minutes™ elapsed from the time of Hart's first re-

quest until the carbine was actually delivered to him (R17). He received
it, however, in "a matter of seconds" after he changed the form of his

demand from a request to an order (R18). As soon as Warner received the
carbine from accused, he handed it to Hart (R17-18). Accused was courteous
to Hart when in response to the officer's direct order, he requested him

to wait "a minute" while he, accused, handed the carbine to Warner (R17,

18). The uncontradicted evidence shows that at no time was he actually
disrespectful to Hart "other than the fact", according to the latter's -
testimony, that "he wouldn't give me the gun" (R18).

4. After his rights were explained to him, accused elected to take
the stand under oath as a witness in his own behalf (R27). He testified
as follows:

"Sir, two pals and I were coming out walking

down the lane with -- when some shots were

fired. It was in the direction from which

we were coning. We were coming back into the:
area, sir, our area, when Lt. Hart came out and
asked who fired the shots, sir. We didn't

know who fired the shots, sir. % * ¥ In fact,

no one around knew becguse all the gusrds were
around but the guards didn't know. So, he
asked for my carbine and'I told him -- he
reached out his hand and said, 'Give me the .
carbine.!' I said, 'Sir, this not my carbine'.
He asked for it egain. I said, 'Sir, please
let me give it to Warner?' So, I said, 'Let 4376
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me give it to Warner so he can give it to you.
It's his carbine.' So, at that I gave it to
Warner and ‘arner handed it over tc the
Lieutenant" (R28).

Repeating, In further detail. his version of what occurred immediately
after the shooting, accused testified:

MThen the Lieutenant came ocut he asked who fired
the shots and he care directly to me. I ssid,
'Sir, we don't know who fired the shots.! He
said, 'It came from your direction.' He said,
'Give me the carbire.' I said, 'Sir, that's
not my carbine. This is Warner's carbine.!

He said -- I said, 'Sir, if you will permit me
to give it to “arner so he can give it to you

I will anoreciate it.' After that the carbine
was given to him *# % x By Warner. At that
time I had handed it to Warner when I acked him
if he will permit me to give it to Warner. But
when he saicd it was a direct order -- * % % It
was between hands, between my hand and arner's
hand". ’

After that it "couldn't have been a second" until Warner gave it to him
(R29). If not complying with the Lieutenant's request to give him the
carbine was a mistake, it was

"not a mistake by wantirng to willfwlly disobey
an order. It's a mistake in ignorance on the
part of my basic training which I had, sir.

% % % I was taught not to give up my weapon by
request, only give it up by order. That's the
reason why I did as I did at the time".

As to the situation when Hart changed the form of his demand from a request
to a direct order, accused explained:

"Actually when he was giving the direct order

it was between hands, between mine and "arner's.
* % » We were standing side by side and the
Lieutenant was facing us. * % ¥ In other words,
before he was able to give the direct order,

sir, when he asked for it the second time, I was
giving it to Marner. He in turn gave it to the
Lieutenant. Tihen he said it was a direct order,
Warner had it and was giving it to him" (R33-34).

-4 - 4376
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5. The evidence clearly sustains the findings of guilty of the
Specification and Charge I.

The Cpecificaticn, Charge II, alleges that accused carelessly
discharged a carbine in the bivouac area. The record shows that the
carbine was deliberately fired from a point 50 yards outside the
bivouac area into a bank which was also outside. These are entirely
different offenses, the gravamen of one beings carelessness, the cther
violation of orders. The offense proved was not the offense charged.
The Board of Review is of the opinion that the record of trial is
legally insufficient to support the findings of guiity of Charge II and
its Specification.

Concerning the Specificatiocn, Charge 111, the evidence shows
that Lieutenant Hart twice requested accused to give him the carbine.
In explanation of his failure to comply with these two reguests, accused
exnlained that "it wasn't his gun". Hart then gave accused a direct
order to give him the carbine, —hereupon accused requested Hart to wait
"just a minute", at the same time harding the carbine to “farner, of whonm
Hart imnediately dermanded and from vhom he immediately received it --
within "a matter cf seconds" from the time he issued his first and only
direct order to accused., The carbine had, as a matter of fact, been
issued to Tarner with whose permission accused was carrying it at the
time he was ordered to deliver it to Hart.  According to the guard, who
testified for the prosecution, and according to accused, the latter was
in the act of handing the carbire to ‘Tarner at the time he was ordered
to give it to Hart, and, instead of desisting, merely completed the
delivery which he had already begun. ‘hile Hart's testimony does not
affirratively corroborate the others' as to this particular phase of the
transaction, 1t does no*t controvert and is not inconsistent with it.
Although accused's delivery of the gun to “farner instead of Hart was in
contravention of Hart's order and thues constituted a disobedience of 1it,
no such intentional defiance of authority is involved as is necessary
to constitute accused's action a violsticn of irticle of iar 64 (Bull.
JAG, Vol.II, No.8, Aug 1943, par.422(5), p.308). In other words, the
offense, under all the circumstances, was not "such a direct and flagrant
act of dicsobedience as is contemplated by 4. 'I. 64, the punishment for
which nay be death® (Dig.Ovs.JAG, 1912-1940C, sec.Z22(5), pp.285-286).
Accused's conduct, however, in avoiding compliance in the express manner
directed, involved the lesser included offense of failure to obey the
lawful order of a commissioned officer to the prejudice of good order
and military discipline, in violatiocn of Article of War 96.

6. The charge sheet shows that accused is 29 years seven months
of age and that, with no prior service, he was inducted at Kew Orleans,
Louisiana, 21 September 1942.

7. The court was legally constifuﬁed and had jurisdiction of the
person and offenses. Other than those noted, no errors injuriously
affecting the substantial rights of accused were committed during the

4376
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trial. For the reasons stated, the Boasrd of Review is of the opinion
that the record of trial is legally insufficient to cupport the findings
of guilty of Charge 11 and its Specification, and legally sufficient to
support the findinge of guilty of Charge I and its Specification and

only so much of the findings of guilty of the Specification, Charge III,
as inveolves finding accused guilty of failing to cbey the lawful order

of his superior officer in vioclation of Article of "ar 96; and only so
rmch of the sentence as involves dishonorable discharge, total forfeitures
and confinement at hard lazbor feor nine months,

8. Confinement in Fastern Branch, United States Disciplinary
Parracks, Greenhaver, New York, is authorized (a7 42: CGir.210, VD,
14 Sep 43, sec.VI, as amended).

.‘ » s
o

Q ™ -
vt ﬁa/& el b2 Sl g udge Advocate

/ﬁ‘k:\/ W‘u Judge Advocate
.‘/ N R /
fﬁm/ Vs é 2 _Judge Advocate
S
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War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 6 JAN1945  TO: Commanding
General, Advance Section, Communicatlons Zone, European Theater of
Operationz, APO 113, U, S. Army.

1. In the case of Private JOHN C. JARVIS (38311129), 3398th Quarter-
master Truck Company, attention is invited to the foregoing holding by the
Board of Review thzt the record of trial is legally insufficient to support
the findings of guilty of Charge II and its Specification, and legally
sufficient to support the findings of guilty of Charge I and its Specifi-
cation and only so much of the findings of guilty of the Specification,
Charge III, as involves finding accused guilty of failing to obey the
lawful order of his superior officer in violation of Article of War 96;
and only so much of the sentence as involves dishonorable discharge, totel
forfeltures and confinement at hard labor for nine months, which holding
is hereby approved. Under the provisions of Article of War 50%, you
now have authority to order execution of the sentence.

2. I particularly invite your attention to the fact that the
period of confinement authorized for the offenses of which accused was
legally convieted is nine monthks. In view of this, suspension of the
execution of the dishonorable discharge will conform to present policies
of this theater for the conservation of manpower. Accordingly, by
additional action, which should be forwarded to this office for attach-
ment to the record, you should reduce the period of confinement to nine
months, and it is suggested that you suspend the dishonorable discharge
until the soldier's release from confinement and designate Loire Disci-
plinary Training Center, Le Mans, France, as the place of confinement.

3. Then conies of the published order are forwarded to this office,
they should be: accomoanled by the foregoing holdlng and this indorsement.
The file nurber of the record in this office is C:il ETO 4376. For con-
venience of reference please place that number in brackets at the end of

‘the order: (CU ETO 4376). ﬁfv
//@/u

MeNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.
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with the

European Theater of Opera.tions
APO 887

BOARD OF REVIEW NO. 1
' CM ETO 4382
UNIT ED STATES

Ve

(14007767), Company B,
13th Infantry

)

)

| 3
‘Private THERON C. LONG % |

)

16 FEB 1945

8TH INFANTRY DIVISION

-Trial by GCM convened at APO 8, U.S.
- Army (France), 21 Octsber 1944, Sen-

tence: . Dishonorable dischargs, total
forfeitures and confinement at hard.
labor for life. Eastern Branch, United
States Disciplinary Barracks, Greenhaven,
New York.

HOIDING by BOARD OF REVIEW NO. 1
- RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the sold.ier named above
has been examined by the Board of Review.

tion:

2. Accused was tried upon the following Charge and Specifica-

CHARGE: Violation of the 58th Article of War.

‘Specification: In that Private Theron C. Long, (t.hen
Corporal), Company B, 13th Infantry, did, in the
vicinity of Brest, France, on or about 8 September
1944, desert the service of the United States by
absenting himself without proper leave from his
place of duty, with intent to avoid hazardous
duty, to wit: participation in combat against
the enemy, and did remain absent in desertion
until on or about 9 September 1944,

He pleaded notiguilty and, ‘three-fourths of the members cf the court
present at the time the vote was taken concurring, was found guj.&g &
of the Speciﬁcation, except the words and figuree 8 September 1Q ,82 '

CONFENTIAL
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"substituting therefor respectively the words and figures 0900

8 Septembe?éﬂéhd further except for the words 9 September 1944,
* substituting therefor respectively the words and figures 1100

8 September 1944; of. the excepted words not guilty, of the
substituted words guilty; of the Charge, guilty. No evidence

of previous convictions was introduced, Three-fourths of the -
members of the court present at the time the vote was taken:
concurring, he was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due,
and to be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his natural life., The
reviewing authority approved the sentence, designated the Eastern
Branch, United States Disciplinary Barracks, Greenhaven, New York,
as the place of confinement, and forwarded the record of trial
for action pursuant to Article of War 503.

. 3. The evidence in this case shows that accused on 7 September
1944 was a corporal and assistant squad leader of a platoon in
Company B, 13th Infantry (R7). On that date accused's company
was in reserve 300 yards in the rear of Company C, 13th Infantry
(R4,7). The attack on Brest, France, was in progress (R5,6,9,10).
Company C was in close contact with the enemy - so close in fact
that hand grenades were thrown (R8). On the evening of said date a
warning was issued to the members of Company B that it would replace
Company C on the front lines on the next day (8 September) and that
an attack on the enemy would also be made by Company B on that date.
The warning was given through the chain of com:and from the company
commander to the sguad leaders who imparted the information to the
squad members (R5,11,15,17). The members of accused's squad were
given instructions to this effect by the squad leader on the evening
of 7 September (R17) and it was common and general knowledge in the
company (R6,12). Cormencing in the early morning of 8 September,
Company B was under small arms and artillery fire (R8). Detween
0800 and 0900 hours it moved forward to replace Company C. The
enemy was within 700 or €00 yards of Compary B and as the company
advanced it received enemy artillery and mortar fire (R5,8).

Early in the morning of 8 September (0300 hours), accused
asserted that his left leg pained and bothered him. At 0700 hours
his platoon com:ander permitted him to go to the battalion aid
station for treatment. An hour after breakfast accused left the
company for the aid station (R9,16). The medical officer at the
station testified that he did not trest accused on that date but
that he saw him in the courtyard of the station. Accused informed
him that his platoon commander had directed him to remain with the
Headquarters Company because he was unable to participate with his
company (R21). At about 0900 hours while Company B was moving
forward to replace Company C, accused reajpeared at the company. He
informed his squad leader that he was under orders to report back
to the aid station (R16).
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Accused did not report to the ald staticn nor did he
remain with his company. He appsared at the.company kitchen (then .
located 10 to 15 miles in the rear of Company B) between 1100
and 1200 hours on 8 September and there he remained until the attack
‘on Brest was completed the next day (R23).

In a statement voluntarily made to the investigating
officer (Pros.Ex.A), accused admitted he knew his company was
preparing for an attack when he left it and that he had no author-
ity to go to the rear. As a witness in his own behalf, accused
admitted he went to the kitchen after he went to the aid station
(R28)30)- i ' '

The evidence 1s convincing that accused by means of
artifice and falsehood, at the crucial moment when his company
was golng into an attack upon the enemy, succeeded in freeing
himself from control of his superior officers, He was thereby
afforded the opportunity of seeking safety in the rear and he a-
valled himself of it. He went to the company kitchen ten to
15 miles in the rear of the attack and there remained in compara-
tive safety until the battle hazards were concluded. There was
substantial evidence from which the court was justified in in-
ferring that he lmew of the battle plans and the perils to which
-he would be exposed. His actions bespoke clearly his intent to
avoid these battle hazards. The subtlety of the msans he employed
taints his cowardice with fraud and deceit. The offense with which
he was charged was clearlg proved (CM ETO 4570, Hawikins, and
authorities therein cited). -

4. The charge sheet shows that accused 1s 22 years two months
of age. He enlisted 23 September 1940 at Fort Jackson, South
* Carolina, to serve for three years., His service period is governed
by the Service ZExtension Act of 1941. No prior service is shown.

5. The court was legally constituted and had jurisdiction of
the person and offense. No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review 1s of the opinion that ‘the record of trieal is
legally sufficient to support the findings of guilty and the sentence,

-6, The penalty for desertion in time of war is death or
such other punishment as the court-martial may direct (AW 58).
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Designation of the Eastern Branch, United States Disciplina.ry
Barracks, Greenhaven, New York, as the place. of confinement
48 suthorized (Cir.210, WD, 14 Sept.1943, sec.VI, as amended)

Judge Advocate

)ﬂdc«&w C ’fZedMsJudge Advocate
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CONFIDENTIAL (331)
1st Ind.

War Department, Branch Office of The Judge Advocate General with
the European Theater of Operations, u%ﬁ FEB 1945 T0: Command-
ing General, 8th Infantry Division, 8, U.S. Army,

1. In the case of Private THERON C. LONG (14007767),
Company B, 13th Infantry, attention is invited to the foregoing
holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty and the
sentence, which holding is hereby approved. Under the provisions
of Article of War 50%, you now have authority to order execution
of the sentence. . .

2. Vhen c¢opies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
this indorsement. The file number of the record in this office is
CM ETO 4382, For convenience of reference, please place that number
.An-eraakats at the end of the order: (CM ETO 4382). -

/) . Co McNEIL,
Brigadier General, United States Army,
. Assistant Judge Advocate General., .
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Branch Office of The Judge Advocate General (333)'
with the
Buropean Theater of Operations
LPO 887
BOARD OF ELVIEY KO, 2 2 S DEC 1944

CM ETO 4386

UNITED ~ STATES 2D ARMORED LIVISICH

Trial by GCM, convened at Headquar-
ters 24 Armored Division, (Holland)
16-17 October 1944. Sentence -as to
esach accused: Dishonorable dischargs,
total forfeitures and confinement at
hard labor for 15 years. United States
Penitentiary, Lewisburg, Pennsylvania,

Ve

Privates CECIL W. GKEEN
(38451694), end WILLARD
PHILLIPS (14000193), both
of Company B, Supply Batta-
lion, 2nd é&rmored Division,

M e NP N P e e A N

HOLDING by BOARD OF EEVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPIR, Judge Advocates

1l. The record of trlal in the case of the soldiers named above
has been examined by the Board of keview

2. Accused, with their consent, were tried together upon the
following charges and specifications:

GREEN
CHARGE I: Violetion of the 96th Article of Var.

Specification 1: 1In that Private Cecil W, Green,
Company "B", Supply Battalion, 2d irmored
Division, APO 252, was at or near leerler-
heide, Holland, on or about 5 October 1944
drunk and disorderly in uniform in the home
of Frau Vandenhoff, #20 Netelstraat, Heerler-
heide, Holland, under circumstances as to
bring discredit upon the military service.

Specification 2: In that * ¥ ¥ did at or near
Heerlerheide, Holland on or about 5 October
1944, violate a standirg order of the First
US Army dated 15 September 1944,-in that he
did, without proper authority, leave his :
MwmcwwatwnwrMWRMﬁm,mdmd 4386
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and visit the town of Heerlerheide, Holland.

CHARGE II: Violation of the 93rd Article of tViar,

Specification: In that * * * did, at or near

Heerlerheide, Hollend, on or about 5 Octo-
ber 1944, with intent to commit a felony,

viz, rape, commit an assault upon Nien Wy-
nen, by willfully and feloniously attempt-

ing to force the said liien Wynen to the

ground and placing his hands over her mouth.

PHILLIFS

CHAEGE I: Violation of the 96th Article of War.

Specification 1: In that Private Willard (NMI)

Phillips, Company "B", Supply Battalion, 24
Armored Division, APO 252, was at or near
Heerlerhiede, Eolland, on or about 5 October
1944 drunk and disorderly in uniform in the
home of Freau Vandenhoff #20 lNetelstraat,
Heerlerhiede, Holland, under such circum-
stances as to bring discredit upon the mili-
tary service,

Specification 2: In that * * % did at or near

Heerlerhiede ., Holland on or about 5 October
1944, violate a standing order of the First
US Army dated 15 September 1944, in that he
did, without proper authority, leave his
bivouac area at or near Heerlerhlede, Holland
and visit the town of Heenlerhiede, Holland.

CHAEGE II: Violation of the 93rd Article of Var,

Specification: In that ¥ * * did, at or near

Heerlerhiede, Hollend, on or about 5 October
1944, with intent to cormit a felony, viz,
rape, commit an assault upon Nelly ilynen, by
willfully and feloniously placing his hand
over her mouth and forcing the said lielly
VWynen to lie on her back.,

: /

Eech accused pleaded guilty to Charge I and Specification 2 there-
under, and not guilty to Specification 1, Charge I, and to Charge
II and its Specification., Each was found guilty of all charges and

specifications,
introduced,

Ko evidence of previous convictions of Green was

Evidence was introduced of* one previous conviction of

Phillips by swiary court for absence without leave for one day, in

4356
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violation of irticle of .ar 61, Three-fourths of the members
present at the time the vote was taken concurring, each accused
was sentenced to be dishonorably discharged the service, to for-
feit all pay and allowances due or to btecome due, and to be con=-
fined at hard labor, at such place as the reviewing authority may
direct, for 15 years, The reviewing authority approved each
sentence, designated the United States Penitentiary, Lewisburg,
Pernnsylvania, as the place of confinement for each accused, and
forviarded the record of trial for action under the provisions of
Article of ijar 504,

3. The evidence for the prosecuwtion shows that in Feer-
lerheide, Holland, lived Henry Joseph Vandenhoff, mine worker,
with his wife and eight children, of whon two -~ lien and lelly
Wynen, aged 18 and 16 years, respectively -- were Frau Vandenhoff's
daughters by a former marriage (£7-8,13-14,17,26). At 1:30 on the
morning of 5 October 1944, Frau Vandenhoff was awakened by a ring-
ing of her doorbell and a knocking on the door (R8,14). ihen her
husband opened the door, the two accused were outside and asked to
cone in and warm themselves (R8-9,14). lccused spoke no Dutch and
the Vandenhoffs no knglish, but accused Phillips knew a litile
German and so did the Vendenhoffs (F11,13,15,18). Altliough both
accused were strangers to the Vandenhoffs and had obviously been
drinking, the Dutch couple received them cordially (R9,13,14,16).

Upon entering, accused deposited their guns in a corner
of a front bedroom through which they passed on the way to the
kitchen where their hosts lighted & fire and brewed coffee for then
(r9,11,14,15,28). ‘Vhen the baby awoke, sccused asked to see the
children and were ushered into a bedroon where all eight of the
children slept (R9,14). There Phillips handed Felly her dress and
told her that she and liien were to join them in the kitchen (K9,15,
1£,27). The girls dressed and went to the kitchen where ilelly drank
a cup of coffee with the accused (R10,18-19,27).

Frau Vandenhoff served accused bread and cabbzage as well
as coffee (R10,14). 4iccused asked for meat and buiter. when told
that the family hed none, they offered to fetch some from their
nearby bivouac area stipulating, ot the same time, that the girls
should accompany them (R10,14,27). Frau Vandenhoff expressed her
‘unwillingness to this errangement, ‘ihen accused insisted, she sug-
gested to her husiiand that he go along. He started to put on his
shoes but desisted when accused signified thelr disapproval by
pointing to his shoes and repsatedly saying "No (R11,12,15,20,27-28).
Frau Vandenhoff testified that when she said that the girls should
not go along, accused went into the front room and took their guns
from the corner (R1l). According to Mien, "when they were speaking
to my father they were in the kitchen and the guns were in the deep-
ing room", She testified thut "before they went they put on their
- overcoats and took up their guns" (k28)., Vandenhoff remarked that
the accused were good soldiers and would bring the girls back (R11,13).

4386
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He testified that he was afraid they would use their guns, they were
"swinging them around" and "working the bolt" but also that he gave
his permission for the girls to go with the accused because one of
the soldiers had a rosary and he thought they were "preitty good guys
after all they were religious" (R15). He remained in the kitchen while
the girls and soldiers went through the hall on the way to the front
- door (528). In the hall Green banged on the=ZerF with his elbow and
said, "'Boom, boom, boom'" (E11l,13,20). They left with their guns on
their shoulders and their arms around the reluctent girls (E20,28).
liien was weeping when she left and so was her mother (R11,12), Lelly
testified that they only went with the soldiers because they had to.
"The soldiers forced us with their guns" (R20).

Green and riien stopped in 2 meadow before they reached
the bivousc area (¥21,29). -ith his arms around her, Creen kissed
lien three times (E30); then, indicating "by motions" that he was
cold, he spread his overcoat on the ground, pointed to it and said,
"Lo, do, do', which lilen interpreted tc mean that he wanted her to
lie down upon it (1i29,30,31). she indicated her unwillingness, where-
upon he seized her "at the back" and undertook to push her to the ground.
liowever only cne of l.ien's hands and one of her knees ever actually
touched the ground. “hen ske began to cry, accused placed his two hands
over her mouth (1i29,31). She then attempted to flee, "and the soldier
took me at my left foot, and I nearly fell on the ground, and then I got
free and ran away"., She ran all the way home, crying for her mother
and for Nelly (E29,30). Vhen she arrived, having been absent approxi-
mately a quarter of an hour, "she was crying and she was nervous" (R12,16).

Phillips and Nelly proceeded to his tent in the bivouac
ares,about 10 to 15 meters from the meadow (R20-21). He forced her into
his tent with his knee, after seizing her at the back. She sat down on
some blankets and he went to the kitchen., When he returned, after
about two minutes, he brought some cans with him (R21). Then, placing
one hand on her neck and the other on her baclk, he pushed her down so
that she lay on her elbows (K21-22), She was never at any time forced
completely down on her back but remained, until she finally arose, lying
on her forearms with her legs outside the tent (R22-23). ihen she at-
tempted to ery, he held his two hands on her mouth, She "tried to come
into sitting position again bubt I couldn't ", .Accused unbuttoned his
trousers, exposing his privates to her observation, Sche beat him in
the face and kicked him, He loosened one button on her coat, held one
hand over her mouth and tried to get his hand under her dress (R22).

She freed herself then and sat up (R25). A4ccused &t that time "heard
someone climbing over the fence so he went outside of the tent to look
who was there", This terminated the assault, during which, Nelly testi-
fied, shs kicked him twice, hit him once in the face and cried out only
once)and no more becsuse "he got his hand over my mouth and I couldn't
(R23 . ! ’
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_ Outside, Phillips found Green climbing over the fence.
The two, after talking together, approached the tent and Phillips in-
gtructed elly to come out, Green took her to the kitchen truck,

(337)

bout 20 meters distant, once forcing her against the truck and when
he cried; he threatened to shoot her if she didn't keep still. Phil-
ips remained in the tent (K23).. In the kitchen, Green procured soms
Fans and "told me to take some of them bubt I didn't", Green had her
idn his arms but freed her when Phillips joined them and the three re-
turned to the tent, Phillips *had two cans with him and saild if I
would do for five minutes what he asked I could have those two cans

of meat" (R24). Then,

"the two soldiers began to talk together and I
fled away. * * ¥ I fled to the wire and the
soldier with the black hair Z?hillip§7 came
behind me and I was just over the wire when
he reached the same place. I was on the other
side of the wire, and he was inside, and he
asked me again if I would do five minutes what
he asked then I could have those two cans of
meat" (R24).

-

Nelly ran directly home. "In the meadow I ran", she testified,

"and on the street I walked" (R24). When she arrived, bearing

canned food which she had taken from the camp, she was excited; she
had mud on her shoes and her dress and stockings were torn as the re-
sult of her hurried climbing of the fence (R12,16,24,26). She had
teen absent from home for about half an hour (R12).

liajor James D, Vebster, investigating officer, testified
that after being warned, accused Phillips made a sworn and accused
Green an unsworn-statement (R33,35). According to Phillips, members
of the Vanderhoff family told accused that there was no food in the
house and no milk for the baby whereupon they offered to procure Some,
"The man said that the girls could go with them, and at first he
started to go with them but changed his mind" (R34), Phillips did not
know why. TFhillips proceeded, with "the girl", to his company area,
leaving her just outside his tent while he '

"went off then to the kitchen to get some milk
and when he came back to the tent where the
girl had been she was standing under a tree,
and then he heard some shots that rather
frightened him, so he took the girl to the
fence where they had come in, and let her go,
When he had first come into the area he had
hie arm around her, and when he stopped at
the tent he hed kissed her, and she didn't
fight him, but pushed him away. He did not
touch her other than that, and did not attempt
to molest her clothing, and did not touch his
clothing # * %" (R34). -
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Green's statement was to the effect that the Dutch family where
he was given some coffee gave him also

"g hard luck story about having no milk for

the baby. The man in the house got the coats
for the two girls and told them to go with

him., He went with one of the girls., The step-
father of the two girls made no attempt to go
h'mself, He walked with the girl to the company
_area of Company B and he had his arm around the
gir]l and when he got to the fence gate he left
the girl and walked on up to the area. He did
not attempt to love vp the girl and did not
take off his coat, he wasn't with her long
enough after they stopped to even take his

coat off, ¥ * % He then went into the areas and
found the other girl standing under a tree and
he kissed her and she did not struggle, but
pushed him away. He stated the other girl did
act a 1little bit frightened and he didn't imow
whether his kissing her frightened her or whether
she was already frightened, He did not attempt
to love her up or anything else. He walked to
the kitchen end when he came back she was gone'"

(R36).

4. After thelr rights were explained to both accused, Phillips
elected to remain silent, Green to teke the stand in his own behalf end
also "as a defense witness for Private Phillips" (R38-39). He was
sworn and testified substantially as follows:

On 4-5 QOctober 1944 he shared with Phillips a pup tent in
his company bivouac (R39). %hen he entered the area, in the early

morning of the 5th, Phillips and "the girl" were standing "right beside _

each other" under a tree 25 or 30 feet from the tent. Accused Jolned
them and kissed the girl, who did not appear to be angry (R40). Phil-
lips accompanied her to the fence, After she left, Green went to the
kitchen (R40,41). ]

5. There 1s substantial evidence that each accused at the time
and place alleged committed an assault upon the girl named in the
applicable specification. The sole question requiring consideration
in each instance is whether there is any substantial evidence that the
assault was made with intent to commit rape,

. "The Intent to have carnal knowledge of the woman
assaulted by force and without her consent must
exist and concur wlth the assanlt. In other
words, the man must intend to overcome any re-
sistance by force, actual or constructive, and
penetrate the woman's person, Any less intent
will not suffice" (IMCM, 1928, par.1491, p. 179) 4
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"The in%ent to commit rape mustappear from

the evidence to have been such as that the
accompanying battery, if effectuated, would

have amounted to the legal crime of rape.

It must be inferable from all the circumstances
tha*, the design of the essallant, in the battery,
was to gratify his passions at all events and
notwithstanding the opposition offered--to over=-
power resistance by all the force necessary to
te successful accomplishment of his purpose!
(Hint?rop's I'ilitary Law and Precedents, FEeprint,
p.688).

"The question whether there is any substantial
evidence to sustain the finding of the court
that at the time of the assault accused had the
intent to rape the girl, is a question of law
which must necessarily be considered by the Board
of Review and does not involve determining the
weight of the evicdence or passing upon the credi-
bility of witnesses. Uhere an assault is commit-
ted on a woman or girl, and the facts do not af-
ford a reasonable basis for the inference of an
intent to commit rape, the Board of Review will
not approve a finding of gullty of assault mwth
such intent (Cii 199369, Davis; Cl 220805, P

[ 230541, Dpaniel)" (CI 239839, Harrison (1 943 ,
55 m.573).

"Once an assault with intent to commit rape is
made, it is no defense that the man voluntarily
, desisted" (lCil, 1928, par.1491, p.l179).
In Green's case the details of the actual assault committed in the
meadow present a highly questionable basis for the inference that ac~
cused intended then and there to employ ultimate force if necessary to
achieve his purpose. In Phillips! case, l'elly's evidence presents a
stronger foundation for such an inference, in that the assault she
described was definitely aggravated by elements of indecency. In
neither case was the violence more than negligible and neither girl
suffered any physical injury. Accused moreover manifested dispositions
to persuade and bargain, which, though not wholly inconsistent with an
intent to use ultimate force if other measures failed, certainly casts
some doubt as to their immediate intention of doing so. Bul when con-
sidered in connection with accused!s conduct in exploiting their status as
liverators to coerce the unwilling girls to leave their home at one
o'clock in the morning, under circumstances disclosed by the testimony
of four members of the fainily, the slight violence employed in the as-
saults might reasonably be construed as motivated and accompanied by a
nore sinister purpose than mere unconscionable inducement to reluctant
consent, 3/ith such additional and highly significant evidence to sup-
port the inference of concomitant intent, the court's flndlngs of ¢ :uzf€9ES{§
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of assault with intent to commit rape may not legally be disturbed
on aopexlate review (CM ETO 1953, Lewis).

6. On the second (and coneluding) day of the trial, the two
prosecutrices, Frau Vanderhoff and her husband, addressed a joint °
petition, signed by all four, to the court urging leniency, repre-
senting that when accused were in their house, they vere under the
influence of alcoholic drinks and, &s a result thereof, not wholly
responsible; furthermore, that their acts on the occasion in ques-
tlon produced no harmful consequences,

7. The charge sheet shows that Green is 21 years of age and
that, with no prior service, he was inducted at Little Rock, Arkansas,
22 February 1943; that Phillips i1s 22 years of age and that, with no
prior service, he enlisted at Jacksonville, Florida, on 23 July 1940,
to serve for 3 years, his service period having been subsequently ex-
tended by the Service Extension Act of 1941,

8, The court was legally constituted and had jurisdiction of
the persons and offenses. No errors injuriously affecting the sub-
stantizl rights of any of the accused were committed during the trial,
The Board of Review is of the opinion that the record of trial is legelly .
sufficient to support the findings of gullty and the sentences.

9. Penitentiary confinement is suthorized under Article of War
42 upon convictlon of assault with intent to commit rape in violation
.of the irticle of Ver 93 (18 USC 455). The designation of the United
States Penitentlary, Lewisburg, Pennsylvenia, es the place of confine-
ment is authorized (Cir.229, WD, 8 June 1944, sec.II, par.l(b) 4(3b).

t

?; “‘EE"“ :3"‘9' et ;'a z::’ Judge Advocate

Judge Advocate

Judge Advocate
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(341)
lst Ind.,
Var Department, Branch Office of The %gdsgcgquﬁate General with the
European Theater of Operations., 2 T0: Command-

ing General, 24 Armored Division, APO 252, U. S, Army.

1, In the case of Privates CECIL W. GREEN (38451694), and
WILLARD PHILLIPS (14000193), both of Company B, Supply Battalioen,
2d Armored Division, attention 1s invited to the foregoing holding
by the Board of Review that the record of trial is legally sufficient
to support the findings of guilty and the sentence, as to each ac-
cused, which holding is hereby approved. Uncer the provisions of
Article of War 50, you now have authority to order execution of the

sentences.

2.

much consideration and with reluctance,
review, the Board of Review and myself are bound by certain rules

I have approved the holding of legal sufficiency after

which have been stated, as follows:

"Convictions by court-martial may rest on infer-
ences but may not be based on conjecture. A scin-
tilla of evidence - the 'slightest particle or
trace', is not enough., There must be sufficient
proof of every element of an offense to satisfy a
reasonable man when guided by normal humen exper=-
ience and common sense springing from such exper-
ience" (CLi 223336 (1942), Bull.JAG, Aug. 1942,
Vol.I, No.3, sec.422, pp.159,162),

#"In the exercise of its judicial power of appellate
review, under A.W. 504, the Board of Review treats
the findings below as presumptively correct, and
attentively examines the record of trial to deter=~
mine whether they are supported in all essentials
by substantial evidence. To corstitute itself a

trier of fact on appellate review and to determine
the provative sufficiency of the testimony in a re=-
cord of irial hy the trizl court standard of proof
beyond a reascnable doubt would be a plain usurpa-
tion of power and frustration of justice" (CL 192609,
Hulme, 2 B.R. 19,30).

"The weighing of the evidence and the determining of
its sufficiency, the judging of credibility of wit-
nesses, the resolving of conflicts in the evidence
and the deternination of the ultimate facts were
functions committed to the court as a fact-finding
tribunal, Its conclusions are final and conclusive-
1y binding on the Roard_ of Keview where the same are
supported by substantial competent evidence" (Cki ETO
895, Fred Davis et al).

i-
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The reviewing euthority, however, ras a broader power.
He is pernmitted to weigh the evidence and it is his duty to do so
and to consider all other espects of the case, in order that Justice
may be done.

These two soldiers are convicted of assault with intent to
rave, As to the intent recuired in this crime, there seems to be a
misunderstanding - a belief that all that is necessary to make out
the crime is a desire for sexuel intercourse accompanied by an assault,
This view fails to distinguish other cases which are scometimes described
as forceable fondlirg or indecent assault, which are prelimirary to
and with the hope of securing voluntary intercourse., The requisite
intent is stated on page 179, ICli, as follows:

"The intent to have carnal lnowledge of the

wonan assaulted by force and without her consent
must exlst and concur with the assault, In other
words, the man must intend to overcome any resis-
tance by force, actual or constructive, and pene-
trate the woman's person. Any less intent will
not suffice®. (Underscoring supplied).

The conduct of these two soldlers in invading the Dutch home
after midnight was disgraceful to American arms., They could well have
been charged with kidnapping the two girls, But the assaults were not
brutal, were not persisted in and do rot convince me that they intended
to overcome any resistance by the force necessary. The girls were not
physically injured, They were manhandled but neither was forced to a
complete prone position., Both escaped and were not pursued. Both they
and their parents have requested leniency. It is evident: that, after
one girl fled, they could have accomrplished rape of the other, had that
been their intention.,

It is my suggestion, therefore, that by supplementary action
you epprove only so much of the findings of guilty under Cherge II and
its gpecification, as to each accused, as involves an aggravated assault
in the manner slleged. Such offense will support confinement for five
years. The other two coffenses will support confinement for one year,
Green is 21 years of age and has served almost two years; Phillip is
22 ydars of'age and has served more than four years. Both soldiers
were drunk and so far as shown, their prior records were good. It is
believed that the dishonorable discharge as to each should be suspended
so that the government may preserve its right to use them again as
soldiers, and the Loire Disciplinary Tralning Center should be designated
as the place of confinement,

3. Yhen coples of the published order are forwarded to this office,

they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is Cli ETO 4386, TFor conven-
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ience of reference, please place that number in brackets at the
end of the order: (ClI ETC 4386).

gébéééé;fy'
/ ¥. C. MeNEIL, |

A Brigadier General, United States Amy, ,’
Assistant Judge Advocate Genersl.
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Branch Office of The Judge Advocate General (345)
with the
European Theater of Operations
APO 887

BOARD CF REVIEW o 1

cu mo 4428 22 NOV1944
UNITED STATES UNITED KINGDOM BASE, COMMUNICATIONS

o . ZONE, EUROPEAN THEATER OF OPERATIONS

Ve :
‘ Trial by GCM, convened at Whittington

Private OTIS ROSS (35797838), De- Barracks, Lichfield, Staffordshire,
tachment of Patients, United.States England, 27 September 1944, Sentence:
Army Hospital Plant 4167 Dishonorable discharge, total for-

feitures and confinement at hard labor
for 20 years. United States Peniten-
tiary, Lewisburg, Pennsylvania.

HOIDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial inbthe case of the soldier named above has
been examined by the Board of Review,

2+- Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 93rd Article of War,

Specification: In that Private Otis (NMI) Ross, Detach-
ment of Patlients, United States Army Hospital Plant
4167, did, at Warwick, Warwickshire, England, on or
about 21 August 1944, with intent to commit a felony,
viz; commit rape, commit an assault upon MMrs, Frances
Mary West, by willfully and feloniously throwing the
sald Mrse. Frances Mary West on the ground and plac:.ng
his body upon her,

He pleaded not guilty to and was found guilty of the Charge end Specifica-
tion, Evidence was introduced of one previous convictlon by speclal court-
martial for absence without leave for 119 days in violation of Article of
War 61, He was santenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due, and to be confined

at hard labor, at such place as the reviewing authority may direct, for

20 years., The reviewing authority approved the sentence, designated the
United States Penitentiary, Iewisburg, Pemnsylvania, as the place of con-
finement, and forwarded the record of trial for action pursuant to Artlcle

of War 50%, . | f
CONFIDENTIAL o 44&
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3. The evidence indis;mtably established that, at the time and place
a]leged, Mrs, Frances Mary West, of 42 Friars Street, Warwick, was taking
her small dog for a walk, As she was returning home she was auddenly at-
tacked by the accused who

Wthrew me to the ground, He proceeded to

put bis-hands up my clothes, Then I strug-
gleds I got partially to my knees and he
threw me down again and turned me over on
one side and tried to pull my knickers down,

* I screamed and shouted 'helpl in desperation.®

He got on top of her while she was on the grou.nd. She sustained a
scratohed and bleeding nose and bruises on one side of her face (R6=8),
Robert W. Henshall, a sheet metal worker, of Friars Street, Common Gates,
Warwick, saw accused follow and then run after Mrs, West (R10), At the
time of the attack, she was seen on the ground with accused on top of

~ her and Henshall and two other men "shouted to them", Accused jumped

up and ran, but was quickly "captured and brought back and turned over
to the police" (R11). He was quiet, made no effort to run away, talked
sanely and sensibly end was not drunk (R12), At the trial he was identi-
fied as her assailant by Mrs, West (R10) and by Henshall (R1l), Lance
Corporal Horace Fisher, Budbrooke Barracks, near Warwlck, saw accused as
he was pursued by three men. He was present when accused was overtaken
and heard him say "If I've done anything wrong, I!'1ll pay for it" (R13).
On 24 August 1944, accused was interviewed by First Lieutenant Victor D,
Reynolds, 307th Station Hospital, who warned him of his rights under the -
2,th Article of War (Rl4)e. Accused indicated that he understood his
rights and voluntarily signed a statement, which described his following
Mrs, West, knocking her down and running when people a.pproa.ched (R15-16°
Pros, Ex.l).

Le After his rights were explained to him,. a.ccused elected to remain
silent and no evidence was introduced in his behalf (R16-17).

5 The evidence supports the findings that accused at the time of
the assault upon hig victim entertained the specific intent to commit
raps., The findings of gullty were i‘ully warranted (CM ETO 2500, Bush;
CM ETO 3093, Romero; CM ETO 3163, Boyd, Jr.; CM ETO 3255, & 3 CM ETI0Q

3644, Nelson) .

6, The charge sheet shows that a.ccuaed is 2/ years seven months of
age and was :anhcted 2 April 1943 at Cincimmati, Ohio. He had no prior
service,

7. The court was legally constituted and had jurisdiction of the per-
son and offense. No errors injuriously affecting the substantial rights of
acoused were commltted during the trial, The Board of Review is of the
opinion that the record of trial is legally sufficient to support the
findings of guilty and the sentence,
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" 8¢ Confinement in a penitentlary is authorized for the crime of
assault with intent to commit rape by AW 42 and sec.276, Federal Criminal
Code (18 USCA 455). The designation of the United States Penitentiary,
Lewisburg, Pemnsylvania, as the place of confinement is proper (Cir. 229,

HD, 8 June 1944, sec, II, pars. lb(4), 3_).

R R Judge Advocate

Judge Advocate

JMZ ‘é m« /Z? Judge Advocate
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War Department, Branch Office of The J Advocate Genersl with the
European Theater of Operations. 2 NOY 1344 TO: Commanding

General, United Kingdom Base, Commnications Zone ’ European Thea.ter of
Operationa, APO 413, U.S.Army,

ls In the case of Private OTIS ROSS (3579‘7838), Detachment of
Patients, United States Army Hospital Plant 4167, attention is invited
to the foregoing holding by the Board of Review that the record of trial
is legally sufficient to support the findings of gullty and the sentence,
which holding is hereby epproved. Under the provisions of Article of War
50%, you now have authority to order exscution of the sentence,

2, When copies of the published order are forwarded to this office,
they should be accompanisd by the foregolng holding and this indorsement,
The file number of the record in this office is CM ETO 4428, For con- .
venience of reference, please place that mmber in brackets at the end of

the orders (cn ETO 4428),
;////fﬂﬁ o

_ E, C, McNE
' Brigadier General, United States Army,
Assistant Judgs Advocate Gengra.l.
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Buropean Theater of Operations
AP0 887
BOARD CF R&VIEJ NO. 1 19 DEC 1944

CM ETO 4443

UNITED STATES 8TH INFANTRY DIVISION

Trial by GCM, convened at APO #8,
U.S. Army, (France), 27 October 19Ah
Sentence: Dishonorzsble discharge,
total forfeitures znd confinement at
hard labor for life. Eastern Branch,
United Stetes Disciplinary Barracks,
Greerhaven, Wew York,

Ve

Private GEORGEZ H. DICK

(6849121), Company B,
28th Infantry

HOLDING by BOARDL OF REVIEJ NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

’

1. The recora of trial in the case of the soldier named
| above has Leen examined by the Doard of Review,

2. Accused wos tried upon %iic following vharge and
specifications:

CLANGE: Violation of the £6th .rticle of iiar.

Specification 1: Iun that Private George H.
Dick, Company B, 28th Infantry, being
on guard wnd posted as a sentinel, at or
near two (2) miles northeast Holzthum,
Luxembourg on or avout €330, Gctober
13, 1944, did leave his post Lefore he
was regularly relieved.

Specification 2: In that % % % being on
guard and posted as a sentinel, at or
near two (2) miles northeast holzthum,
Luzembourg o@ or about (320, Cctober 13, 1944,
was found sleeping under a haystack, about
thirty (30) feel from his post.

N 4443
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He pleaded not guilty and, three~fourths of the members of the
. court present at the time the vote was taken concurring, was
found guilty of the Charge and specifications. o evidence of
previous convictions was introduced. Three-fourths of the
members of the court present at the time the vote was taken
concurring, he was sentenced to be dishonorably discharged

the service, to forfeit all pay and allowances due or to become
due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for the term of his natural
life. The reviewing authority approved the centerice, designated
the Zastern Lranch, United States Disciplinary Barracks, Green-
haven, Lew fork, as the place of confirement, and forwarded the
record of trial for action pursuant to Article of War 50%.

3+ The undisputed evidence established that on the morning
of 13 October 1944, at 0200, accused, a member of Company B,
~ 28th Infantry (R4), assumed his assighed guard post in the
Siegfried Line, near Holzthum, Luxembourg (R9,10,14,23-25). The
post, which was a orne man post (R16) and stationary (R6,15), -
consisted of a hole in the ground about ten or 15 yards from a
haystack (R7) and commanded a field of fire to the front (R9)
where enemy patrols had been operating (Rl4,16). The nearest
known enemy activity at the time was about 800 yards fron the
post (R25). The sentinel was to remain in the hole (R9-10), and
accused was present when orders concerning the posts in the area
were given to the men (R25). ¥hen his successor on guard came to
relieve him at 0300 hours, accused was not to be found (R5). His

squad lezder, notified of his absence, made a search for him in the

immediate area without success (R6). Frivate heith I, Roth, a
member of accused's squad, Jjoined in the search and crawled into
a hole in the haystack vhere he found a soldier whom he heard A
"breath loud.”® He shook the soldier's leg and returned to report
the circumstance to his platoon leader. The latter returned to
investigate, but the unidentified occupant of thke haystack had
vanished. A short time later Roth overheard "some other fellows

- talking" to accused, who said to them that "he was asleep around™
the haystack" (88,11,12,13). On the same day at 0700 (R19),
accused's commanding officer talked with him,' warned him of his
rights under the 24th Article of var, advised him "that he didn't
have to say anything®, and that what he said might be used agaist
him. He asked accused™hether or not he slept on post". Accused
answered "Yes" (R18).

L. After his rights were explained to.him, accused elected
to remain silent (R19-20). . '

5. Charges were served on accused three days before the
trial date. In this instance, accused answered "No" when asked
if he objected to 'being brought to trial at this time" (R3-4)
and it was evident that none of his substantial rights were

-2
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thereby prejudiced (Cl ETO 5004 Scheck and authorities therein
cited) .

6+ The record of trial makes no reference to the A
presence at or absence from the trial of either ¥irst Lieutenant
Peter Pellegrini, an Assistant Trial Judge Advocate, or First
Lieutenant James A, Sears, an Assistant Defense Counsel., Their

- absence, however, "in no wise affected the validity of the.

proceedings or rigkts of the accused" (Ci 130217 (1919), Dig.
Ops. JAG. 1912-1940, sec.395 (54), p.R35; CM ETC 4235, Bartho-
lomew et al), -

7. As to Specification 1, the elements of proof of.
the offense alleged are:

n(a) -That the accused was posted as a sentinel,
.as alleged; and (b) that he left such post with-
out being regularly relieved" (MCM, 1928, par.
lube, pol6l).

The fact that the sentinel was not posted in the regular way

is not a defense (MCM, 1928, par,li6a, p.160), The evidence
without contradiction shows that at 0200 13 “ctober 1944

" accused assumed sentry duty at his designated post and that at

some time before 0200 he left his post before he was regularly

relieved, His guilt, as alleged, was clearly shown by the

evidence (CM ET0 2131, Maguire, cnd cases therein cited).

8. Referring to Specification 2, there are three ways

- by which & sentinel may commit an offense in violation of
Article of V/ar 86: by being found drunk on post, sleeping on
post, or by leaving it btefore he is regularly relieved. Once

a sentinel leaves his post before he is regularly relieved,

the offense is complete and it is immaterial whether he then
sleeps in his tent or barracks, or even under a haystack, as in
this instance. Unless accused was on his post, it was improper
to charge him with - ‘ '

Ugleeping under a haystack, about thirty
(30) feet from his post".

under Article of War 86, since such conduct is not prohibited
by any langugge in the article, Neither could accused properly
be chapged with or found guilty of such conduct in violation
of Article of iar 96.

"One transaction, or what is substantially
one transaction, should not be made the
basis for an unreasonable multiplication

- of charges against one person. Thus &
soldier should not be char:ed vith dis~

4443
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orderly conduct and for an assault when

the disorderly conduct consisted in

making the assault, or for a failure to

report for a routine schedule duty, such

as reveille, and for absence without

leave, when such failure to report

ogcumnedduring the period for which

he is charged with such absence without

leave, % % #(MCM, 1928, sec.27, p.l7).
So, in this instance, accused could not properly be charged as
set forth in the language of Specification 2 for an offense in
violation of Article of War 96, as a neglect to the prejudice
of good order and military discipline, when the conduct alleged
was not wrongful in itself,* but merely followed the offense of -
leaving his post before he was regularly telieved, already
charged under Specification 1.

In adding Specification 2 the draftsman of the charges
‘was undoubtedly influenced by the thought exrressed in the
following language:

"However, there are times when sufficient
~doubt as to the facts or law exists to .
warrant making one trensaction the basis
for charging two or more offenses" (MCM,
1928, par.27, p.17).

The’ pleader was evidently in doubt as to whether accused, on the
facts, should be charged with leaving his post or with being found
sleeping on his post and thus in effect, pleaded the offenscs

in the alternative, anticipating that one of the Specifications
could be supported by the evidence.

ifhere, however, the case falls quite
.clearly within the definition of a certain

¥ specific article, to resort to plural
charges is neither good pleading nor just
to the accused % # #* An unnecessary
multiplication of forms of charge for the
same offence is always to be avoided"
(Winthrop's Military Law and Precedents,
Reprint, p.143).

For the foregoing reasons, the Board of Review is of
the opinion that the r:cord of trial is legally insufficient to support
the findings under Specification 2 of the Charge.

9. The charge sheet shows that accused is 27 years of age
and was inducted 23 October 1943, to serve for the duration of
the war plus six months. He had prior service with Infantry

4443
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Una531gned from 11 December 1933 to 17 iarch 1936,
inclusive.

10. The court was legally constituted and had juris-
diction of the person and cffense. Except as noted no
errors injuriously affecting the substantial rights of
* accused were comnitted during the trial. The Board of Review
is of the opinion that the record of trial is legally suffi-
cient to support the findings of guilty of Specification 1
and the Charge, legally insufficient to support the findings
of guilty of Specification 2 and legally sufficient to
support the sentence,

11. The penalty for leav1ng post by a sentinel hefore
he is regularly relieved, in time of war, is death or such
other punishment as the tourt-martizl may direct (AW 86)., The
designation of the Eastern DBranch, United States Disciplinary
- Barracks, Greenhaven, liew York, as the place of confinement
is proper (AW 423 Cir. 210, WD, 14 Sep 1943, sec.VI, as amended).

/V’P—A“‘Aﬁ' Judge Advocate

Judge Advocate

Judge Advocate

4443
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War Department, Branch Office of The Judge Advocate General with
the Buropean Theater of Operations. 19 DEC 1944 T0: Command-
ing General, 8th Infantry Division, APO 8, U.Si Army~™

1. In the case of Private GEORGEH. DICK (6849121), -
Company B,. 28th Infantry, attention is invited to the foregoing
holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty of Spec~
ification 1 of the Charge and the Charge, legally insufficient
to support the findings of guilty of Specification 2 of the
Charge and legally sufficient to support the sentence, which
holding is hereby approved. Under the provisions of Article of
War 50s, you now have authority to order execution of the sen-
tence. '

. 2. ihen copies of the published order are forwarded to

. this office, they shculd be accompanied by the foregoing holding
and this indorsement. The file number of the record in this office
is CM ETO 4443. For convenience of reference please place that
nuzber in brackets at the end cf the orders (CM EIO 4443).

£. C. McNEIL, ,
Brigadier General, United States Army,
Assistant Judge Advocate General.
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with the
European Theater of Operations
Apo 887

BOARD OF REVIEW NO. 1
CM ETO L4Ll

UNITED STATES

Ve

Sergeant JOHNNIE E. HUDSON
(34741799), and Technician

Fifth Grade IE0 VALENTINE,

SRes (32954278), both of

396th Quartermaster Truck
Company, and Technician Fifth

' Grade (SCAR N, NEWMAN (35226382),
Headguarters and Headquarters Com-
pany, 712th Railway Operating
Battalion.

Nl Ml N NN MNP NN NI NP I/

16 NOV 144
ADVANCE SECTICN, COMUNICATIONS

ZQE, EURCMPEAN THEATER OF CPERA-
TIONS.

Trial by GCM, convened at Reims,
France, 3 October 194). Sentence:
As to accused Hudsong Dishoncrable
discharge, total forfeitures and
confinement at hard labor for life.
United States Penitentiary, lewis-
burg, Pennsylvania. As to accused
Valentine and Newmang Each to be
hanged by the neck until dead,

HOLDING by BOARD OF REVIEW NOe. 1 .
RITER, SARGENT and STEVENS, Judge Advocates

1.

The record of triai in the case of the soldiers named above

has been examined by the Board of Review, and the Board submits this,

- 4ts holding,

to the Assistant Judge Advocate General in charge of the

Branch Office of The Judge Advocate General with the Eurcpean Theater

of gperations.
2.
of the appointing authority.

ications

CHARGE:
Specifications

Accused were charged separately and ‘tried together by direction
Accused Hudaon was tried upon the following Cherge and Specif-

Violation of the 92nd Article of War.
In that Sergeant Johnnie E, Hudson,

396th Quartermaster Truck Company, did, at or
near Beaunay, France, on or sbout.l8 September
1944, forcibly and feloniously, against her will,
have carnal knowledge of Raymonde Dehu.

-1-'
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Accused Valentine was tried upon the following Charge and
Specification

CHARGCE: Violation of tbe 92nd Article of War,

Specificationt In that Technician Fifth Grade leo
Valentine, Sr., 396th Quartermaster Company,
did, at or near Beaunay, France, on or about
18 September 194, forcibly and feloniously,.
against her will, have carnal knowledge of
Raymonde Dehu.

L Accused Newman was tried upon the following Charge and Specif-
ication;

CHARGCE: Violation of the 92nd Article of Var.

Specification; In that Technician Fifth Grade
Oscar Ne. Newman, Headguarters and Head-
gquarters Company, 712th Railway Operating
Battalion, d4id, at or near Beaunay, France,
on or about 18 September 194, forcibly and
feloniously, against her will, have carnal
knowledge of Raymonde Dehu.

Rach accused pleaded not guilty. Four~-fifths of the members of the court
present at the time the vote was taken concurring, accused Hudson was
found guilty of the Charge and Specification directed against him. All
of the members of the court present at the times the votes were taken
concurring, accused Valentine and Newman were each found guilty of the
Charge and Specification directed against each of theme. Evidence was
introduced of one previous conviction of accused Newman by summary court
for absence without leave of unstated duration, in violation of Article
of War 61, All of the members of the court present at the times the
votes were taken concurring, accused Valentine and Newman were eeach sen-
tenced to be hanged by the neck until dead and accused Hudson to be dis-
honorably discharged the service, to forfeit all psy and allowances due
or to become due, and to be confined at hard labor, at such place as

the reviewing authority may direct, for the term of his natural life.
The reviewing authority, the Commanding General, Advance Section, Com-
mnications Zone, Buropean Theater of Operations, with respect to ac-
cused Hudscn approved his sentence, designated the United States Peni-
tentiary, lewisburg, Pennsylvania, es the place of confinement and for-
warded the record of trial for action pursuent to Article of War 503,
with respect to accused Valentine and Newman he approved their respective
sentences and forwarded the record of trial for action under Article of
"~ War 48, The confirming authority, the Commanding General, Buropean
Theater of Operations, confirmed each of the sentences imposed upon ac-
cused Valentine and Newman, and withheld the order directing execution
of each of the sentences pursuent to Article of War 50%.

1444
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3+ The evidence for the prosecution was substantially as fol-
J.OWSg

About 6 pm (French time) on 18 September 194l the accused
Newman (white) and Valentine (colored) entered the cafe of Madame
Madeleine pionnier in Fromontiers, Marne, France, and there encountered
Mademoiselle Renee Pionnier, the daughter of the proprietress (R7,8,10).
They solicited sexnal intercourse from the young woman and also alcoholic
licuor. Upon being refused they departed (R7,8)e They proceeded in a
vjeep® to the shop of Mademe Germaine Dehu in the same town. Newman
entered the shop and requested of Madame Dehu and her daughter, Mademoi-
selle Raymonde Dehu, age 17 years, butter and cheese (R11,12,13). Upon
being informed by Raymonde that none was available, Newman pointed to
the %jeep* and repeated the word *butter*., Madame pehu, believing New-
man had butter and cheese in the motor wvehicle, accompanied him to ite.
She was followed by Reymonde (R10,12,1l). When they reached the *jeep®
accused Valentine was in the driver's seat behind the steering wheel
and accused Hudson (colored) was in the rear seat lying down (R12,14).
Without warning, Newman picked up Raymonde, threw her into the car, -
placed her next to Valentine in the front seat, entered the car and sat
next to her (R10,12,1}), Madame Dehu grabbed her daughter, who attempted
to hold to her, but Nevman broke the hold. Valentine started the motor
and drove the % jeep® away. The girl struggled to free herself and cried
for help as the %jeep" was driven rapidly through the village (R12,14).
Finally Newman pushed the girl into the back seat of the car where Hudson
held her fast (R9,14). While in the car Newman removed Reymonde's drawers
and hygenic bandage. The girl was in a menstrual period ‘(Rlla.).

, . Valentine ‘drove the vehicle in the direction of Champaubert and
then Etoges and near the latter commnity turned eside to the small vil-
lage of Beaunay where the "jeep" was stopped. Newman and Valentine dragged
the girl from the car and threw her on to the ground (R15). At that time
her outer apparel had not been removed (R19). Valentine was armed with a
rifle which he twice placed at Raymonde's head while she fought her as-
sailants (R16,20)., Without undressing Raymonde Newman forced his penis
into her private parts and engaged in sexual intercourse (R15,16,16%).
When Newman had coampleted the sexual act, Valentine took his place on
the girlts body and likewise had coamplete sexual connection with her
(R15). »

At the conclusion of the act of intercourse by Valentine the
victim esceped and within a short distance encountered a French cyclist
to whom she appealed for protection. She mounted the bicycle with him,
The three accused in the "jeep® followed the girl and the cyeclist. When
they overtook them, Valentine threatened the man with his rifle, She
testified that the Frenchman put her off of the bicycle and said, *it
would be better if I (Raymonde) went* (R15,19). The accused placed Ray-
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monde in the vehicle and themselves entered it. It was driven into a
side road and halted (R16). The young woman was then entirely disrobed
by the accused (R16,19,20). She was thrown to the ground and Newman
had sexual intercourse with her for the second time, Valentine, follow-
ing Newman, sexually engaged the girl (R16). It was now thaet Hudson for
the first time attempted to secure intercourse with her. He laid on top
of her but effected no penetration (R16,17). Raymonde succeeded at this
stage of the orgy in breaking away from Hudson and he ceased his efforts
to overcome her (R17). She was returned to the car, but her clothing,
except the b