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Branch Office of The Judge Advocate General 

with the 


European Theater or Operations 

APO 887 


REGRADED u N c_c. A s _s 1 F /E o 

urHoR1rv or _r ,)- A GBOARD OF REVIEW NO. l ~ 4MAR1945 
C~A?< c ,.,

CM ETO 8028 ------- ••. =--· vv /L. L. ~1hSor-I~ t.:r:co<_.,, 

UNITED STATES ) VI CORPS 
) 

v. ) Trial by GCM, convened at APO 46, 
) U. s. Ar'f!IY, 12,15 February 1945. 

Private JOHN E. BURTIS ) Sentence: Dishonorable discharge, 
(14046563), T:roop A, ) total forfeitures and confinement 
117th Cavalry Reconnais ) at hard labor for life. Eastern 
sance Squadron (Mechanized) ) · Branch, United States Disciplinary 

) Barracks, Greenhaven, New York 

•
HOLDING by BOARD CF ID."'VIWT NO. 1 

RITER~ STEVENS and JULIAN, Judge Advocates 

1. The record ot trial in the case of the soldier named above 
has been examined by the Board of Revie\f ., 

2. Accused was tried upon the :follovd.ng Charge and Speci:ficati_on: 

CHARGE: Violation of the 58th Article or War. 

Specification: In that Private John ·E. Btn"tis, 
Troop A, 117th Cavalry Reconnaissance 
Squadron (Mecz), did, at Veney, France,on 
or about 17 November, 1944, desert the 
service of the United States by absenting 
himself without proper leave from his 
organization with intent to avoid hazard
ous duty, to wit: combat duty against the 
enemy and did remain absent in desertion 
tmtil he was apprehended at Paris, France, 
on or about 4 December, 1944. 
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He pleaded not guilty and, two-thirds of the members of the court 
present at the time the vote was taken concurring, was found guilty 
cf the Specii'ication1 except the words "was.apprehended" substitut
·ing theref~r the.words "returned to military control", of the excepted 
words not guilty, of the substituted words ir..Ulty, and guilty or the 
Charge. Evidence was introduced or two previous convictions by sum
mary court, one for the loss of military property in violation of the 
~4th Article or War and one for absence without leave for one day in 
viulation of the 6lst Article of War. Three-fourths of the members 
of the court present at the time the vote was taken concurring, he 

·was sentenced to be dishotlor~bly discharged the service, to forfeit 

all pay and allowances due or to become due, and to be confined at 

hard labor, at, such place as the reV:i.ewing authority may direct, for 

the.rest of his natural life. The reviewing authority approved the 

sentence, designated the Eastern Branch, United States Disciplinary 

Barrscks, Greenhaven, New York, as the place of confinement, and for

warded the record of trial pursuant to .Article of 'War 5~~. 


3. The evidence for the prosecution sho~ed that on 17 November 
19.t.4 accused was a member of the second platoon of 'I'roop A, 117th 

Cavalry Reconnaissance Squadron (Mechanized). The squadron was on 

that date on outpost duty near Veney, France (R6,10). Accused ~as 


, present at a briefing of the organization heln on the morning of that 
day which was con:iu~tea by a platoon sergeant. The platoon was in
formed it was about to depart on a dismounted patrol to Neufmaisons . 
to contact the eneutr and to discover enemy strength and gun positions 
(Rl2). Such patrols normally came· under artillery fire and dire~t 
fire from tanks (Rl4), As part of the briefing accused had received 
personal instructions as to his dut1es on this patrol (R7,10). Twenty 
minutes later when the troop bad made ready to leave on the patrol, · 
accused a.pized.,pne of the "bantams" without permission and dr.ove into 
a neighboring woods. He was pursued. The "bantam" was· found in a 
ditch but accused had disappeared. All of the members of the patrol 
detachment e·xcept accused performed their mission. He had previously 
engaged in like patrols, and appeared to be more nervous than the 
other men (R7•9,11,l2) •. These patrols had encountered enemy artillery 
fire and also small arms fire (Rl4). · . , 

Accused was not with the patrol during the performance' of its 
mission and was not at 1he troop command post on its return (Rl3). In 
an interview with the investigating officer accused stated that he. was 
taken into custody at Paris by the military police on 4 December 19.t.4· 
althoughhe was not returned to his troo~ until 25 December (Rl5). 

4. Arter 
\ 

his rights were explained, accused as a witness in his 
own behalf testified that he had engaged in P,revious patrol missions. 
With respect to patrol work, he stated, "it is all right at first but 
then I started getting too much; that's all, I couldn't take any more" 
(Rl7). He asked both his platoon and company commanders to be relieved 



{3) 


for a couple of days. His request was refused. On 17 November he 
was present at a roll call of the platoon whereat the members were 
informed they were to proceed on a patrol. He left without permis
sion "and went around the corner and the only thing I suddenly felt 
was that I couldn't go on patrol" (Rl7,18). He had never been sub
jected to a psychiatric examination (RJ.8). 

The court on its own motion directed a psychiatric examina
tion of accused and then adjourned. Upon reconvening of the court, 
Captain Charles c. Talbot; Medical Corps, 616th Clearing Company, 
::'sventh Army Neuropathic Center Ill, testified as a witness for the 
.court that on 13 February 1945 he made a psychiatric examination of 
accused (R22). In his opinion accused was sane, was able 1P under
stand the proceedings of a court-martial and to cooperate with counsel 
in conducting his defense and was responsible for bis acts (R23,24). 
He suffered from a constitutionalpsy.chopathic state; a defect in con
science~ ·He possessed ability to distinguish between right and wrong 
but he might not follow the right course, not because he was insane 
(R25) but because his conscience was dull as to his responsibilities
(R28). . . 

5. a. The determination of thifHsue with respect to accused 1 s 
mental.responsibility for his conduct essentially one of· fact for 
the court. Inasmuch as the evidence,including .the testimony of the 
psychiatrist, is substantial that be was sane and responsible for bis 
acts at the time of the commission of his· offense, the findings of 
the co~t on this issue as reflected in its findings of guilty will 
not be di~turbed upon appellate review (CM ETO 5747, Harrison, J~). 

b •. Accused With knowledge of the fact that he was ordered 
to depart on a reconnaissance patrol which in all probability would 
encolll'lter the enemy and thereby become involved in C?mbat with him, 
deliberately left his command without authority. ·His departure was 
prompted by: one motive alone, viz, tll.e desire to avoid the hazards 
and perils of patrol duty. A mere summary of the facts is all that 
is necessary to demonstrate accused's guilt of the offense charged 
(CM E'.IU 7500, Metcalf' and Wloczewski,·and authorities therein cited}. 

6. The charge sheet shows that accused is 21 years of age. He 
enlisted 19 March 1941 at Montgomery, Alabama. No prior service is 
shown; · . ' . 

7. The court was legally constituted and bad jurisdiction of 
the person and offense. No errors injuriously affecting the substan
tial rights of accused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufti~ 
cient to support the. f'inding_s of gui1ty and the sentence. 

8. The penalty for desertion in time of war is death or such 

8028. 
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other punishment as a court-martial. may direct {AW 58). The desig

nation of the :Eastern Branch, United States Disciplinary Barracks, 

Greerihaven, New York, as the place of confinement is authorized 

(AW 42; Cir.210, 'l'ID, 14 Sept. 1943, sec.VI, as ametxled) •. · . 


8028 
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Brmch Of:t\ce of The Judge Advocate General 

with the 


European Theater of Operations

Aro 887 

BOARD OF REVIEW NO. 1 2 JUN 1S .\) 
CM ETO 8055 

UNITED STATES 	 ) 80TII INFANTRY DIVISION 
) 

v. 	 Trial by GCM, convened at APO' 80, ~ U.S. Arrey-, 21 February 1945. Sentence: 
Private JOHN H. COSTIGAN ) Dishonorable discharge, total forfeitures, 
(31059473), Battery c, ) and confinement at hard labor for life. 
633rd Antiaircraft Artillery ) Eastern Branch, United States_ Discip
Automatic Weapons Battalion, ) linary Barracks, Greenhaven, ~ew York. 
Mobile ) 

HOIDING by OOARD OF REVIEW NO. 1 

RITER, BtRRCIR and STEVEES, Judge Advocates 


l. 'l'he record of trial in the· case of the soldier named above 
bu bee enm1 ned by the Board of Review. 

2. .lcc\18ed was tried upon the ·following chargea an4 1pecifica
tion11 

C!WiGE I: Viol.at.ion of the 61.st Article of War•. 

Specification: In that Private John H. Costigan, 
Batteq C, 633rd AAA AW Battalion, did, witho\lt 
proper leave, absent himself from. his post and 
duties, in the vicinity of Jezainville, France, 
trom about 26 September 1944 to about 30 
September 1944. 

CHARGE II: ViolAtion of the 58th Article of War. 
' 

Specification: In that** *did, in the vicinit7 
of JesainTi.lle 1 France, on or about 30 September 
1944_, desert the service of the United States, by 
quitting &M absenting himself without proper 

-1-	 8055 
CONflOENTIAl 
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•lea.ve from his organiza.tion and pla.ce of 
duty, with intent to avoid hazardous duty, 
to-wit: pi.rticipation in operations against 
an en81ll1' of the United States, and did rems.in 
absent in desertion until he surrendered him
self in the vicinity of La Rochette, Luxembourg 
on or about ~ February 1945. 

He pleaded not guilty and~ all the members of the court present 
at the time the vote was taken concurring, was found guilty of 
both charges and. specifications. l!;,;idence was. introduced of 
one previous conviction by summary court for being drunk and 
disorderly in a public place in violation of Article of War 96. 
All of the members of the court present at the time the vote was 
taken concurring, he was sentenced to be dishonorably discharged . 
the service, to forfeit all pey- and allowances due or to become 
due, and to be con!ined at hard labor for the term of his natural 
life. ~e reviewing authority approved only so much of the 
.findings of guilty of Cnarge II and ·Specification as found the. 
accused guilty of desertion as charged, with the intent charged, 
from 30 September 1944 to 4 December 1944, and from 20 December 
1944 to 4 January 1945, such absences being terminated in a manner not 
stated, in violation of Article of War 58, approved the sentence, 
designated the Ea.stern Branch, United States Disciplinary Barracks, 
Greenhaven, Nn York, as the place of confinement, and forwarded the 
record of trial for action pursuant to Article of War 5oi. 

'.3· The uncontrcrHrted. evidence, including accused's -volun
tary pre-trial statement, shows that he absented himself without. 
leave from his organization at the place and for the period alleged 
in the specification of Charge I. It also shows that on or about 
'.30 September 1944, when his unit was in contact with the enell'.G" after 
having crossed the Moselle River and receiTed en81Q1' artiller.r 11.re, he 
reported back from his previous absence•. On that dq bis eection 

.lead.er, acting under the pla.toon lea.der•ainstruction, directed accused 
to take his equipment and proceed to battalion head.quarters, 'Whose 
location the section lead.er explained' to him., as he was no longer a· 
member of his former platoon. He packed his equipment, asked the 
section lead.er to care for it until he could pick it up and, careying '·· 
his rine, departed in the direction of Toul, France. He did no.t 
return to military control until 4 December 1944. Subsequently, 
without authority, he left the stockade where he was confined and was 
apprehended near Paris some time in Januaey 1945. 

The record presents a typical battleline situation, 
and the court was i'u.l1y justified in concluding that accused left his 
organization without authority with the intent alleged (CM ETO 8610, 
Blake, and ~uthorities therein cited). -

CONFIDENTIAL 
-2 .~ - 8055 
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4. . a. Accused 1 s voluntary pre-trial statement was evi

dently reduced to. writing (R10) 1 but the official investigating 

officer was permitted to t'estify as to its contents. The .t'ailure · 

of the defense to object on the ground that the oral testimony 

was not the bestevidence could properly be regarded by the court 

as a waiver of the objection (MGM, 1928, par.116,!b p.120; CM E'IO 

8690, Barbin and Ponsiek; CM ETO 57651 ~; CM E'IO 739 1 Maxwell). 

It is therefore unnecessary to consider whether the statement 

amounted to a confessiofi or merely to admissions. 


b. The reviewing authority in his action divided 

the period of absence in desertion alleged in the Specification 

of Charge II (30 September 1944 to 8 February 1945) into two · 

separate periods (30 September 1944 to 4 December 1944 and 20 

December 1944 to 4 January 1945), thereby attempting to create an 

additional offense not alleged, to wit: desertion with the 

intent charged commencing 20 5ecember 1944 and terminating 

4 Jani.i.ary 1945. This attempt''to change the identity of the offense 

charged, which by the court would have been nugatory (MW, 1928, 

par.78.£1 p.65), was· likewise of no effect when made by the reviewing 

authority, and only so much of the findings of guilty as approved 

by the reviewing authority as involves findings of guilty of 

desertion as charged from 30 September 1944 to 4 December 1944 is . 

supported by the record (CM 235559, Bartold, 22 B.R. l2l (1943), 

-II Bull.JAG 380; CM ETO 2829, Newton; Cf: CM ETO 10331, Hershel Wj_ 
~)." . . 

;~·r. l'be charge sheet shows that accused is 30 years of age· 

and wa'S" ind!fCted l4 ,January 1942 to eerve for the duration ·ot the 

war plus sli months. No prior service is shown. 


6. The court was legally constituted e.rxi had jurisdiction of 
the person and offenses. Except as herein noted, no errors injurious
ly affecting the substantial rights· of accused were committed during 
the trial. The Board of Review is of the opinion that· the record o:t 
trial if) legally sufficient to support the findings of gullt7 ot· ~ 
Charge I, its Specification and Charge II and so much of the findings 
of guilty of the Specification of Charge II, as approved by the reviewing 
authority, as involves findings of guilty of desertion a.s charged 
from 30 September 1944 to 4 December· 19441 and legally' su:t!icient 

· to support the sentence. 

-3
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7.· The penalty for desertion in time of war is death 
or such other punishment as the court-martial may direct 
(AW 58). The designation of the Eastern Branch, United 
States Disciplinary Barracks, Greenhaven, New York, as the 
place of confinement is proper (AW 42; Cir.210, WD, l4 Sept. 
1943, sec. VI, as amended) •. 

/'., . Al 

~1 ·,/ 'I __1_1,_<_,___ ..~_rr-_11•., .,_ __ _____Jud.ge Advocate 

~, .._,/ / ~ 
--'-W_?Z..._,.·,.._·,,...~ ___Judge Advocate .....-----.......l 

CONFIOENTIAl 8055
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Bralloh art1c1 ef Th• Judge AdTocate General 

with the 

Europe8ll Theater sf Operationa


APO 887 


BOARD OF REVIEW NO.l 3 0 MAR 1945 
CM ETO 8083, 

l 
•' 

··trNITED STAT.ES 35TH INFANTRY DmSION 

Trial b;r GCM, cemsned at Swster
seel, Germany, 16 February 1945. 

PriTate First Class CLARENCE Sentences Dishonorable discharge, 
A.. CUBLEI (34778541), Compan,- total torteitures and continement 
I, l34th Infa!ltrr ' at hard labor tor ll.t1. Easternl 


Branch, United state• Disoiplin&ey'~ B&ITacks, Greenha'ftn, New York. 

HOLDING b7 BOARD OF REVIEW NO. 1 

RITm, BURROW and STEVENS, Judge Advocates 
. . 

1. The record of trial in the case ot the soldier named above 
has been examined by- the Board of ReTiew. 

2. Accused was tried upon the following Charge and Specif'ica
tiona 

CHARGE& Violation of the 58th Article o£ War. 

Specif'ication: In that PriTate First Class 
Clarence A. Cubley, Compa.ey I, 134th · 
I:nf'antry, did at Hellimer, France, on 
or about 23 November 1944, desert tb9 
Serrlce ot the United States by- absent

. ing himselt without proper leave trom 
his organization with intent to avoid 
hazardous duty, to wit: Combat coDditions . 
in actual encounter with the enem;y", ·and 
did remain absent in dese~tion until .on 
or about 24 December 1944. 

He pleaded Jt.Ot guilty- 8-d, two-thirds of the :members ot the court pre
sent at the time the TOte was taken concurring, was round gullt7 ot 
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the Charge and Specifi~tion. Erldence •as introduced at two previous 
convictions : one by SUllllllaI7 court for absence without leave .tor two 
days in violation ot Article ot War 61, and one by apeciµ court-mar
tial for absence without leaVtt .tor one dq while on. order• to a port 
or embarkation stated to be in violation of Article ot War 96. Three
.tourths ot the members o.t the court present at the ti.me the vote was 
taken concurrll!g, he was sentenced to be dishonorably discharged the 
service, to .tor.teit all pay am allowances due or to become ,due, aad 
.to be oontined at hard labor, at sueh place s.s the renewing authority 
Jll8Y' direct, .tor the term o.t his natm-al life. The reviGwing authority 

. approved the sente:qce, designated the Eastern Branch, United States 
,Disciplinarl' Barrac'ks, GreenhaTen, New York, as the place ot confine
ment, and forwarded the record or trial .tor action pursuant to Article 
or War 5ot. 

3. The charges were sened on accused on 16 Feb~ 1945 am be · 
Wa.s arraigned and tried at 1130 hours on the same dq (R2). The re
cord ot trial shows that he personall;y stated in open c01%1"t that he 
did not object to·trw at that time (R.3). Under such cirOUllstancea 
no prejud~ce to substantial rights ot accused ia disclosed. (CM ETO 
5004, Sche9k; Cf'a C.M ETO 4564, Woods, Jr.; CM ETO 4756,, Carm1sciaJ2o). 

4. Competent substantial erldence .tor the prosecution proved 

the tollowi11g .tacts i 


' ., 

·On 2.3 NOTember 1944 (Thankl!girlng Dq) accused was a :B.tR mu 

in the secom platoon ot Company I, 1.34th Infantry. On the prerlous 

evening ( 22 November) tha coI!Ip8l'lY was alerted and moved to an assem

bly' area on a hill near Helli.mer, France, about 20 miles south-south

west of Saarbrucken (Sheet V-1, 11100,000, Map Series, GSGS 4416, 

coordinates WQ3.344; WQ'.3848). The platoon leaders were notified at 

that time that the platoons lllW!t be.read;y to move to the attack on 

the enemy OD 30 minutes notice and that the advance would.be made the 

next dq (ThanbgiTiiig Dq) immediately' after dil'lner. The enemy was 

eight kilometers diatut (R9 ,11). 'nlrough. the chain o.t -command 


"the platoon leaders orienttd . · the ..
platoon sergeants and thq oriented 

' 

the eqaad leaders who oriented their 
men" (RlO). . . 

The oo~, then part o.t the battalion rese:rve, JllOTed out o.t Helllmer 
shortly' be.tore n0on on' 23 November (Rll). Its mission was to relien 
the tank units then located near S·t. Jean Rohrbach (approximately' 
three and one-half' Jlilea distant) wb,ieh it did on 24 November. It en
gaged the lllem;y' near that Tillage am captured a town northeast or it. 
Mt.er a short pause it advanced to the Saar River, crossed the Saar· 
and Bleia rivers and attacked into Ger121an7. The Board of Review take• 
·judicial notice at the tact that such :movement was the,· colllD8nce11ent at 

808-3 
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a major milita.17 operation (CM ETO ,7.U3, Gogol~ and authorities ihereh 
cited). 

As the compaey moved through Helllmer on its advance to the 
attack its tirat sergeant made personal investigation and determined 
that accused was absent !'rom his unit. He departed without authority 
or permission, and. was not with his compaey dl.n'i::ng the fighting which 
immediately ensued. On 24 December 1944 he, was escorted under guard 
to the battalion oommaDd post ·where he was taken into custody' b)" the 
tint sergeant an:l brought back to the compaey (R9,10) •. 

In a pre-trial voluntary extrajudieial statement given to 
the ilmtstigathg officer the accused stated in pertinent part: 

"On ctr about November 23rd 1944, I was a 
member ot Co I l34th Inf'antey. On :Novem
be~ 23rd 1944 I Company was on a hill, n 
bad just moved up & had dug in. On that 
same day we were getting ready to move 
out on the road & move up to the !'rent.I 
took otf and went to Hdlimer France & 
stayed there until about a ·week, I just 
dont remember how long & on about Decem
ber 3rd I went to Nancy and the M.Ps picked 
me up, I dont remember the date & took us 
tinall.7 ,to Metz on December 24th 1944. I 
cant :remember dates. At Metz on December 
24th 1944, the M.Ps ·turned us over to the 
134th Inf'ant1"1• It was about ten oolock 
NO'f'ember 23rd 1944 when I left I Co. About 
tw&ln oclock November 23rd, 1944 Compan;y 
I moved aut on the road to go up to the 
tront" (Rl2; "Gov".Ex.B). 

Accused~s ctral statemant was reduced to writing by the investigating 

officer and was thereafter read to him because he was unable to read. 

The inve~tigatimg officer testified accused clearly understood it. 

He 1'abscribed his name to the statement (Rl2,l3). t·i ./ 


s. .After his rights were e:xplained,, accused elected to make an 
Ull8worn statement through defense counsel. The relevant part there~ 
was as tellcnnn · · ' 

"On the 23rd ot Novenil:>er, theiwere l!Ug-in ; 
on a hillside in a.vert h•a"'7 rainstorm. 
With another member or the compaj,;y, the 
accused lett his foxhole in the mud and 
tried to tiM a place in a small tow:n 
where he could dry. While in this town, 
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the comp~ moved up ·and although the 
accused did not know they had been 
alerted or what the epecific misdon 
was, he knew the company moved up to 
another position. He attempted to 
find them later but was unsuccessful 
in his ef'f'orts in that respect. Realiz
ing that he was alread7 absent f'rom his 
organization,· and somehow feelil!g that 
the penalt7 would be no greater should 
he remain awq tor a f'ew days longer, _ 
it was not until later that he _returned 
to his organization" (Rl4). 

6.. Prosecution's evidence is clear and convincing -that accW!led 
without authority left his organi.zati•D immedlitel)r prior to u advuce 
movement difected against the enem;r. By hie own admission contained iii 
his pre-trial etatement, the comp~ on 2J·Novemberwas "getting read.7 
to move out on the road arn move up to the f'roat" when he "tookof't and 
nnt to Hi.llimer, France". The. facts proved by the testi1110ny of' the 
f1r1t Hrgeant coupled with accused's incriminating admission were l!!Ub. 
stantial eTidenoe from which the court was tull7 justified .in iDf'erring 
that accused, with f'ull knowledge that his organization was about to 
adT&nce to an attack upon the enem;y, which was located but a f'n mil.es 
distaat, deliberately absented hi.mselt without authorit,' 1.Jl order to 
avoid the battle pe-rlls and hazards which he kne• were facing him. Hill 
go.llt ns proved be7ond all doubt (CM ;ETO 7378, Tisher and Wilhelm; CM 
ETO 662J, Milne;:; CM ETO 5.394, .Q!Wm). . . 

Acouaed1s unsworn statement, ma.de through defense coumtel at 

the trial, denied that when he absented himselt he bad lmowledge that 

his compan;:r bad been alerted or that he knew it was about to engage 

· in a specific mission. This statement conflicted with his pre-trial 
statement. It was tor the court to determine the weight arn T&l.118 to 
be given t~ unsworn.statement (K:M:, 1928, par.76, p.61). 

7. The charge sheet shon that accuaed is 2.3 19are o,t age and 
was iniucted 10 July 1943 at Camp Crof't, South Carolina, to serve for 

- the duration ot the war plus si~ months. · He bad no prior service.• 

s. -The court was lega11)r constituted and bad jurisdiction of' 

the persoa Gd offense. No errors injuriousl)r affecting the, 1nJbstan

tial. rights_ot accused were committed duriq the trial. The Board 

ot ReTiew is ot the opiD.ion that the_ record ot trial is leP1J.7' 8t1f'

ticiot to support the fimii:lgl ot guilty and the sentenc:e• 


9. The peDalt,' tor desertion h time of' war is death or ..,uch 

other punishmeat as a court-martial 118.7 direct (A~ 58). The deaig
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nation ot the Eastern Branch, United States Disciplinary Barracks, 
Greenhaven, New York, as the place ot confinement is authorized 
(AW 42; Cir,210, WD, 14 Sept, 1943, sec.VI, as amended). 

---'"-~----A.~.fh·.Af ....!!!!.~---- Judge Advocate 

. / J&, Z., ~Jud~ Advocate 

f,, v~V { , ~~,h Judge Advocate 
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Branch Ott"ice of The Judge Advocate General 
with the 

European Theater of Operations 
.m> 887 

BOARD OF, m::vmw No. l 

CM ETO 8091 

UNITED STATES ) 
) 

v. ) 
) 

Private (formerly Private First ) 

Class) l.mLnN EEUUCK (.3.5'7.39050), ) 

Battery"!, 73lst Field Artillery ) 


t Battalion )
.) 
) 

7~ ~APR 1945 

Ill CORPS 

Trial by GCM', convened at APO 303, 
u. s. Anny, 5, 12 February 1945'. 
Sentence: Dishonorable discharge, 
total forfeitures and confinement 
at ha.rd labor for ten years. 
Eastern Branch, United States Dis
ciplinary BaITacks, Greenhaven, 
Mew York. 

Rotnnm by BOARD OF F.EVm:T NO. 1 
RITER, BU!'JtO'ff and STEVm!S, Judge Advocates 

· 1. The record or trial in the case o! the· soldier named above has 
been examined by fue Board of Review. 

2. AcC11sed was tried upon the following charge!> and speci~cations: 

CHARGE Is Violation of the 92nd Article of Ware 

Specification 1: ··(Finding of not guilty) 

Specification 2: In that Private Melvin Helmick, then 
Private Pl.rst Cl,ass, Battery "A", 73lst Field 
Artillery Tu!.ttalion, did at Beckerich, Luxembourg, 
on or about l January 1945', with malice aforethought, 
willtully, deliberately, feloniously, unlawfully and 
with premeditation ld.11 one Technician Grade S .llvin 
R. Schumacher, Battery "•\", 7Jlst Field Artillery 
Battalion, ·a human baing by :shooting him with a 
carbine, calibre .Jo. ' 

Cltm::iE II: Violation or the 93rd Article or War~ . 

' (:ni~approved b.r reviewing author!ty.) 


$pecU'ication:- (Disapproved by reviewiilg authority.) 
8091·.J·'::JOENT!~' 
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}Ie pleaded not guilty to all charges and specifications and was round not 
guilty or Specification 1, Charge I, guilty of Specification 2, Charge I, 
except the words "wi.th malice aforethought, deliberately, with presrledita
tion;" or t."ie excepted words not guilty, not guilty or Charge I, rut guilty 
or a violation of the 93rd Article or :War, guilty or tlle Specification of 
Cha~e II, except the words "with intent ·to do him bodily harm;" or the 
excepted words not guilt7, and not guilty ot Charge II, but guilty or a 
violation or the 96th .Article or War•. 'Evidence was introduced of one 
previous conviction by- special. courkartial for absence without leave for 
one: day, in violation or Article of War 61. He was sentenced to be dishonor
ibly discharged the service, forfeit all pay and allwances due or to become 
due, and be confined at ha.rd labor, at such place as the reviewing authorl ty 

. may direct, for ten years. The reviewing author:!. ty disapproved the findings 
as to the Specification of Charge II and Charge II, approved the sentence, 
designated the Eastern Branch, United States Discipl1na1"7 Barracks, Green
haven, New York, as the place of confinement, and forwarded the record or 
trial for action pursuant to Article of" W~ 50i. · 

3. To support a finding or guilty or the crime or voluntary manslaughter, 
it was necessary that Schumacher be living at the time Rccused shot him, since 
no injury to a corpse can constitute homicide (29 CJ, sec.6, p.lOS'b; 1 Wharton's 
Cri,minal taw (12th F.d.., 1932), sec.431, p.668). 

Miss Anna Waxweiller testified that just betore accused fired at the 
deceased, Schumacher "was almost dead,. he sighed" (RS6)~ I.ieutenant Colonel 
Peter· IJanjos, Medical.Col"ps, 7th :Medical Laboratocy, who per!'ormed the . 

•autopsy on the ~ or deceased, testified that the cause or death "was the 
bullet wound which pierced through the neck and injured the heart and large 
blood vessels••. Fran· the results or the autopsy-, Lieutenan.t Colonel llanjos 
was confident. that Schumacher was alive at the time the bullet p~sed through 
his body (R7). In the opinion or the Board or Review, this is substantial 
and convincing evidence that Schwn:tcher was alive when accused shot him and. 
is adequate to support the .finding that. deceased died as· a result or the 
bullets discharged into his body 'tu accused. 

. h. tfhe ch&.rie she~t &hClll's that accused is 24 years of age and that he 
wu inducted 6 October 1942 at Clarksbur.g, ~est Virginia, to serve for the 
duration or the war plus six months. He had no prior service. 

5. The court was legally constituted an:l had jurisdiction or the 
person and often.a•• 1'o errors injuriously a.tfecting -the substantial rights 
or accused were cona1tted during the trial. '!'!le Board or Review is or the 
opinion .that the record or trial is legally sutticieiit to sipport the 

. .findings or guilt," ~d the sentence. 

6. · !he designation ot the ~tern !nnch, United States Discipllna1"7 
Barraeks• Greenftaven, New rork, u the place of confi~nt, is 811thorized 
'"' 421 01r.:zi.o, 'ID, l1s.pt.19"3, """·~-> . 

· ~ Jadge ~.ocate . 

.}i.,~~~~~e· 
CONFIDENTIAL 
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Branch Office cf Ttc Judce Advocate General 
vcith the • 

Euroy-'3e.n ~heater of Operations 
AFO 587 

5MAY 1945
DO ARD OF re.·v IB'tl NO• 2 

CM ETC 8104 

U N I T E D ·. S T A T E S ) BOTH IlJF.A..VI'RY Drl.ISION 
v. ) 

Private HARRY T. SES.ABER ) Trial convened at Aro 801. U.S. Army, 
(13031467), Battery A, ) 25 February 1945• Sentence 1 Dis
63Jrd Antiaircraft .Artillery ) honoreble discharge,. total forfeit 
Automatic Weapons Battalion• ) ures and confinement at hard labor 
Mobile ) for 30 ;Years• F.astern Branch• 

) United States Disciplinary Barracks• 
) Greenhaven,. New York. 

HOIDING by BOARD OF RE:VIE'll ?X> • 2 

VAN BENSCHOTEN., HILL and JULliN1. Judge Advocates 


1. The record of trial in the case of tbe soldier nansd above 
has bMn examined by the Board of Renew. 

2. Accused was tried upon the following obBrges and speci
fications : · 

CHARGE Is Violation of the 58th Article ot War. 

S:pecifications In that Private Harry T .. Shearer, 
Battery A, 633d ~AW Battalion, Mobile, di. d 1. 

in tbe vici n1 ty ot W:.chelbuch, Luxembourg• on or 
about 15 January 1945, desert the service of the 
United states by absenting himself without proper 
leave from his organization and place of duty7 
with intent to avoid hazardous duty, to wit a 
participation in operatioDS ag~inst an enemy of 
the United Ste.tea• and did remain absent in \ 
desertion until he surrendered himself at . 

CONFlD?NT1AL , 8104' 
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Savelborn. Luxembourg on or about 29 Janua:t'y 
1945· 

CHARGE IIa Violatior of the 96th Article of War. 

Specifications In that • • • hAving been restricted 
to the limits of his gun section 1 a,id, at 
Michelbuch, Luxembourg,, on or about 15 January . 
191!5 1 break said restriction by leaving the area 
of his gun section,. 

He pleaded not suilty and all the zreni:lers of the court present when 

the vote was taken concurrine,. was found guilty of the Speci

fication or'cb.erge I excepting the words, •surrendered himself 

at Savelborn, Lu:irembourg on or about 29 January 1945• .substi 

tuting therafore the words, •surrendered himself to military 

authorities at Nancy, Fr~nce, on or about 23 January 1945• •. of 

the excepted words ~Not Guilty• and of the substituted words 

•G•iilty•, aL:i guilty of Charge I and of Ch.arge II. and its speei.. 
ficatione. Evidence was introduced of oz:ie previous conviction 
by special court-martial for absence without leave from 
8 October to 26 October 1944 a~1 through neglect losing a 
rifle, belt and first aid "90uch in violation of Articles of · 
War 61 and 84 respectively. All irembers of the court !)resent 
when the vote was taken concurring, he was.sentenced to be dis
honorably discbar£~d the service, to forfeit all pay and allow- , 
ances due er to becone due and to be confined at hard labor at 
such place. as the reviewing authority m:ly direct for 30 years• 
The; reviewing -euthori ty approved the sentence, designated the 
Eastern Er~nch 1 United States Disciplinary Barracks, Greenhaven, 
N~w York, as the place of confinement and forwarded the record or trial 
for action pursuant to Article of War 50}. 

3• The prosecution's evidence shows that during the month 

of January 1945 accused's battery was providing air protection for 

too fiP-ld artillery and infantry units of a combat team as well as 

.£"iving them ground support. His absence tor the period from 

15 January to 29 January was shown by properly introduced extract 

copies of the llX>rning reports of Battery A, 633rd Antiaircraft 

Artillery Automatic Weapon Company1 the report for 17 January,. 

showing his unauthorized absence from duty as of 15 January ani 


_the report of 29 January (R7) sbowi ng his return from sueh absence 

to duty as of that date. The company records· show that at the 

time accused went absent he was under restriction to the limits 

of his gun section (R7-8). On 15 January accused's duties ,con.. 

sisted solely of cooking for the gun crews at a location some · 

300 to 500 yards from the gun section (R9 110,ll,12). He was 
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supposed to feed the crews in tui·n as tt.ey relieved. each other. 

He was also a regular member of the gun crew (RlO) • 


4. No.witness was called by the defense and accused, after 

being advised of his rights as a witness, re·nained silent. 


It was stipulated bet~een the prosecutior 1 the defense end 
the accused in open court t!:lat if the Commanding Officer of the 60th 
1lilitary Police Company were present·and sworn as a witness, he 
would testify that accused •turned himself in to military control 
at Nancy; France on 23 January 1945• (Rl3)•. 

5. 	 •Desertion is absenc~ without leave accom• 
panied by the intention not to return, 
or to avoid ha~ardous <'hity, or to ~hirk · 
important service•,. (MCM, 1928, !J'3.I'•l30_!, 
p.142J K.V 28). 

It was necessary in thi~ case to prove (a) that accused absented 

himself without leav:e, es alleged end. (b) that he intended At t~ 


~ to evoid hazardous duty. While accused.was a memer of a gun 

crew stationed to give air protection as well as ground support to 

certain infantry units, the record is devoid of any indication of 


-enemy Action, of any troop movements or anything other then the· 
inference of being in a position to furnish security and support 
if needed. Accused was relieved of any duties with the gun section 
and was charged solely with the duty of cooking.At meeltine,. their 

'food was not· prepared and accused's absence was then discovered. 
The burden is on the prosecution to establish the intent alleged 
(CM 224765, Butler) and is not discharged by a l'.113re eeneral showine 
that accused •s organization engaged in some combat activities during 
.the month in which the absence occurred. The evidence therefore i~ 
·sufficient to sustain only so muc.ll of the findings of guilty of 

the Specification of Charge I as involves the lesser included 


· offense of absence without leave in violation of Article of War 61 
(CM ETO 7532,, Ramirez). That he went absent wi tbout leave while 
he was properly r~stJi cted t'o the limits of his gun section as 
allege6. in the Specification of Charge II, is not disputed. 

6. The charge· sheet shows accused to be 23 years uf age. 
Without prior service, he enlisted in the .Arrrzy of the United States 
15 December 1941• 

7 • The court was legel. l;r constituted and had jurisdiction of 
the person and offenses. No errors injuriously affected the sub
stantial rights of accused were comm! tted during the trial• The 
Board of Review is of the opinion that the record of trial is. 
legally sufficient to support only so much of the findings of guilty 
of.the Specification of Charge I· and Charge I as involves the 
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lesser included offense of absence without leave in violation 
of Article of ~ar bl, legally sufficient to sur)ort the fin~
ings of guilty, of Charge II and its Specification,. end the 
sentence. 

a. The pena:i.i;y for toibse:uce Vd'&h()Ut leave in violinivll of . 
.Article of War 61, is such pu.~ishm3nt, less than d5oth, a~ a 
court-martial may direct. The designation of the Eastern Eranch 1 

United States Disc:.plin017 Barree.ks, Greenhaven., Kew York. as the 
place of confinement is proper (.A.':l 42; Cir.210,, YlD, 14 Sept. 1943,, 
sec.VI, as amended). · 

. ' 
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Branch Office of 'lhe Judge .ldTocate General 

with the 


European Th.eater ot Operations 

APO 887 


' 
· BuABD OF REVIEW NO. 1 

16 JUN 1945 
CM ETO 8147. 

UNITED ST,.A.TES ) SOT.ti INFAN.Lfu: DIVISION 
) 

Te ), Trial by GCM, conTened at APO 80, 
) u. Se Army, 26 February 1945• 

PriTate HARuID L. PIERCE ) Sentences Dishonorable discha;rge, 
(38546004), Company F, .. ) total torteitures and cqntinement • 
318th Infantry ) at hard labor tor life. Ea.stern 

) Branch, U.0.ited States Disciplinary 
) Barracks, Greenhaven, New York. 

HOIDINl by BOARD OF REVIEW NO. 1 

RITER, BORROW and S~, Judge AdTocates 


1. The lecord ot trial in the case of the soldier named aboTe 
hes been examined by the Board of ReTiew• . 

2. .Accused was tried· upon the following charges aad speci• 
fications r · 

. . 
CHARGE Ia Violation of the 58th Article of war. 

Specification la In that PriTate Harold Le 
Pierce,, Company F, 318th Infantry, did, 
in the Ticinity of Ville Au Val, France, 
on or about 18 September 1944, desert the 
serTice of the United Statea,, by quitting 
and absenting himself without proper leave 
from his organization and place of duty 
with intent to aTOid hazardous dut7, to-11'it1 
participation·in operations against an enem;Y 
of the united States and did remain'~bsent 

f'f)l! i" °',-•!Tl A'
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in desertion until he surrendered himself' 
to military authorities at 93d Replacement 
Battalion, APO 873, u. s. j;rmy, on or about 
l NoTember 1944• 

Specification 21 In-that • • • did, in the'vi• 
cinity of the 93d Replacement Battalion, 
APO 873, u. s. Arrrry, on or about 1 NoTember 
1944, desert the serTice of the United States, 
by quitting end absenting himself without 
proper leaTe from his place of duty.with 
intent to aToid hazardous duty, to-wits 
participation in operations against an enemy 
of the United States end did remain absent 
in desertion until he S'l.ll'rendered him!lelf at 
or near Scieren, Dl%embourg,, on or abou~ 31 
December 1944• . 

CHARGE II1 Violation of the 6lst Article of war. 

Specifications In that • • • did• without proper 
lea"Y:S, absent himself ~om hie organizatioa 
Qd place of duty at or near Scieren, DlXem
bourg, trcm about 0430 hours, 3 January 1945• 
to about 1800 hours, 3 Jaauary 1945• 

CHARGE IIIa Violation of the 69th .Article of war. 
. . 

gpecificationa In that·••• haTing been duly 
placed in arrest of quarters on or about 
1210 hours, 1 January 1945• did in the Ti• 
cinity of Scieren, Dn:embourg,. on or about 
0430 hours, 3 January 1945• break his said 
arrest before he was set at liberty by 
proper authority~ 

'• 
He pleaded not guilty and, all of the members of the court present 
at the time the TOte was taken concurring, was found. g111lty of 
Specification 1, Charge I, except the words •93d Replacement Bat
talion, APO 873, u. s. J.r'Jq, on or about 1 No't'8111ber 1944• aild 
substituting the words •seine Section, Cammwlications Zone, .APO 
887, u. s. A:rrll:f, on or about 22 October 1944•, of the exc~ted. 
words not.guilty am of the substihted words g111lty1 guilty of 
gpecifl. caUoll 2,, Charge I, except the words •at 1or :D.ear Scieren, 
Dn:elli>ourg, on or about 31 December 19441 and aubst1tut1nc 
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therefor the words •to militaI'Y' authorities at 19th Replacement 
Depot, APO 176, u. s. Army, on or about 14 December 1944'• ot 
the excepted words not guilty and of the substituted words guiltyJ 
and guilty of Charge I 6l2d of Charges II and III and the speci
fications thereunder. No eTidence of prerlous co11Tictions was 
introduced. All of the mmbere of the court present at the time 
the Tote was taken concurring, he wa.s sentenced to be dishonorably 
discharged the service, to forfeit all pay 8Jld allowances due or 
to become due, and to be confined at hard labor,· at such place 
as the renewing authority may- direct, for the term of his natural 
life. The renewing authority approTed the sentence, designated 
the Eastern Branch, United States DisciplinaI'Y' Barraclm, Gr'eenhann, 
New York, aa the place of confinement, 6l2d forwarded the record 
ot trial tor action pursuant to Article of War 50!• 

3. The competent eTidence for the prosecution, so far ea 
material, was substantially as followsa 

The only witness in the case, the first sergeant ot ac
cused's company, testified that accused joined the company as a 
replacement about August 1944 (RlO)e About 15 September 1944 the 
unit was located at Ville Au Val, France, whence it moTed to 
Bratte, France, and attacked the enemy. It proceeded frca Bratte 
to Manoncourt, France, and pursued the enemy to Saarbrucken, 
whence it went to a rest area where it remained tor about one 
week. Th.ereafter, the company moTed to the extreme right flank 
ot the Third Army at ScbmittTille, France, 8lld then was sent to 
stop the GerznaA driTe in the ncinity of Bastogne about 24 December 
(See CM ETv 6934, Qarlson1 CM E'l'O 7413, Gogol). Thereafter., it 
proceeded to Scieren, reorganized, mond to Niederfeulen and went 
to We.rken, Bourachied, Wiltz, Beaufort and Mettendorf (all in 
IJJxembourg), durini all of which time it attacked the eneiey (R7,8 ). 

About 18 September, witness, who was informed by accused's 
Platoon leader that accused was sick, sent him to •the medics•, 
located in the town ot Ville Au Val (R?,9). Witness did not see 
him again, despite the tact that he checked the medical personnel 
and all platoona and waa continuously present for duty with tlae 
company, until J'anuary 1945 iD. the rear area of Scieren upon his 
return by regimental headquarters. All there were actiTe enemy 
patrols in. the Ticinity during this time, w1tn.ess first listed 
accused as missing in action and later discoTered he was absent 
without lean (R7,8). Accused returned to military control on 
22 October 1944 (R9s Pros.E:c.c). · 

OD 1 NoTember, accused absented himself from Detachment 
93, Ground Force Replacement System, endently a subdiTision of 
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the 93rd Replaceme:at Battalion, .APO 873, u. s. Arrrq (RlOJ Proa. 

Ex.E). He returned to :milit817 co•trol o:a 14 December 1944 (R9J 

Pros.Ex.c). 


On 2 J'anuary 1945, aeeu.sed waa returned to his compimy 
in the rear area of Seierea. The cc:mpany oc:mnender informed him 
he- was absent lfithout leaTe ud placed him in arreat. of quarters. 
The following day at about 0430 hours, nen the canpany fell out 
in order to relieTe 81\other oompu;r in the line, accused was missing. 
Witness made a search but was Ullable to find him. (R7•9 ). He was 
absent without leaTe (Pros.Ex.D). The record is silent as to the 
time of the termination ot this unauthorized absence, but witness 
aid not see accused again until the time of trial (R8,lO). 

. lh .After an explanation of his rights (Rl0..11), accused 

elected to make an unsworn statement through counsel to the 

effect that on or about 18 September 1944 he wws not seat to 

•the medics 1 tor treatment, but because he was worried by a 

letter trom his rife stating she desired a diTorce, he was unable 

to think ot anything else and felt he must •go oft by :m;ysel.f and 

think ot what to do•. He attempted to contact her through the 

.American Red cross but was informed this was impoasible (Rll)e 

5• The record' of trial is singularly unaatisfactory h that 

lDllch of the eTidence adduced is incanpetent and the proof is not 

particularized as to the specific location, tactical eituatioa 

and actiTity ot accused's nit at the heeption of hie. first two 

absences. · 


a. SpeciticatiOA 1 1 Charge Is 'nle test:i:moDY" of the 

first sergeant of accuseil'a compallY' showa that accused absented 


.hiaiselt without authorit7 trom his unit or trom medical channels 
on or about 18 September at a time wllen enemy patrols were actin 
in the rlcin.ity of his unit and that at u undisclosed time there
after the canp~ mared forward and: attacked the enemy, with 1'hich 
it remained in contact :ar:>re or less coutinuoualy until after the 
termination ot his absence. Th• absence·nthout leaTe thus shown 
to haTe eommeaced may be presumed to haTe conthued until ternrl.n
ated by accused's return to military control (lCM, 1928, par.13°1.t· 
P•l43)• The morning report en:t?'J ot accused's compa.n;y of 31 De
cember (Pros.E:r:.c), to the admission of which the defense stated 
there 1f88 no objection, 11howi:ag such termination by coD.fina.eat 
by military authoritiea at Seine Sectioa,_CcmmmJlications Zone, 
as of 22 October 1944, was proof only ot retm'Jl to military control 
(MGM, 1928, par.113!.t p.1131 CM 199641, J2!!!.! (19'32), 4 B.R 145r 
see CM ETO 10331, Hershel w. J'ones ). .Absence without leaTe tram 
18 September to 22 October 1944 was establiallede 
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The record is utterly barren, howeTer,. of eTidence 
that at the time accused absented hmelt he intended to aToid .. 
hazardous. duty, His wiit Yas not shown to be engaged in combat 
at that time,. as in CM ETO 66371 Pittala1 and CM ETO 7312, Andrew, 
nor was it shown that combat was reasonably imminent or that ac
cused was aware of its 1.mminence.. '!he testimony aheds no light 
upon the actiTity or tactical situation of the company or medical 
units on the day the accused left. The record is therefore legally 
insufficient to support the findin&' of guilty of desertion as 
alleged (CM E'l'O 6039, ~I CM E'J.'0 52341 Stubinski ), but is suf• 
ficient to support so much thereof as iJnolTes findings of guilty 
of absence Yithout leaTe• 

b• Specification 21 Charge Ia The morning report 
entry of l NoTanber 1944 of Detachment 93 (Proe.Ex.E), to the 
8dmission of llhieh the defense stated there was no objection, 
is competent to prove that accused absented himself without 
leave trom the 93rd Replacement Battalion on that date (CM ETO 
6342, Joseph R•. Smith, and authorities therein cited), The 
morning report entry of accused's cc:mpaey of Jl December 1944 
(Pros.Ex.a) showed termination of this absence by return to mili• 
taey control on 14 December 1944• .Absence without leaTe tram 
l November to 14 December 1944 was thus established. 

Again, howner1 the record is berren of eTidence 
that at the time accused absen;ted himself he intemed to aTOid 
hazardous duty. The same deficienciea of proof obtain as in 

·the case of Specification 1 and in addition there is no indi• 
cation whateTer as to the location or status either of the 9Jrd 
Replacement Battalion or of the company ot the time the 8bsenee 
commeneed and no indication of any enemy aetiTity at that time. 

The record is therefore legally iDsutf'icient to 

support the findings of guilty of desertion as charged, but is 

sufficient to support so much thereof as in'YOlves findings of 

gl.lilty of absence without leaTe, 


c.. Speciticatiops, Qh;rges II 8:nd IIII The eTidence 

supports the findings that accused, ha'rlng been duly placed in 

arrest of quarters at the plaee alleged, broke his arrest at the 

time alleged and went absent without leaTe, The failure to show 

the time or place of the termination of the unauthorized absence 

is imnaterial (Cfa CM ETC 2473 1 Cantwell), particularly aa the 

absence was alleged to haTe begun aai terminated on the same day 

(CM ETO 5764, Lilly, et al). 


6. The record shows (R2) that the trial was held only tour 

days after the charges were serTed on accuaed, In Tieir of his 
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express consent to trial at that tme (R6) and in the absence of 
indication of 1njU1'7 to his substantial rights, the error it s:ey 
was harmless (CM ETO 8083, Cublez, and authorities therein cited). 

7 • The charge sheet shows that accused is 19 years six 

months of age and was inducted 18 NJT•ber 194.3 to sern for the 

duration of the n.r plus six months. He had no prior serrlce. 


8, The court wes legally constituted and had jurisdiction 
of the person and offeues. Except as noted herein, no errors 
injuriously affecting the substantial rights of accused were can
mitted durin& the trial. 'nl.e Board of ReTiew is of the opinioa 
that the record of trial is legally sutficient to support only so 
much of the findings of guilty of Specification 1, .Charge I es 
inTolTes findings of guilty of absence without leaTe at the place 
alleged from 18 September 1944 to 22 October 1944• only so ll111Ch 
of the findingis of giiilty of Specification 2, Charge I, es.inTOlTeS 
findings of &W.lty of absence without lean at the place alleged 
from 1 NoTember 1944 to 14 December 1944s and only so auch of the 
findinBs of &UiltJ' of Charge I as ll.Tohes findings of &Uilty ot 
rlolatioa ot .Article of War 61s and legally sufficient to support 
the findings of guilty of Charges II 8Dd III and their speciticationa, 
and the sentence. 

9• 1'he dedgnation. of the Eastern Bran.oh, Ullited States 

• Disciplinar,- Barracks,, Greenhe:ren, Ne• York, as 'the place of con• 


finement is proper (.A.Y 42~,210, llD, 14 Sept. 19lJJ, sec.VI, 

es amended), /'fl ;< . 


. I ~·~;... /~ /t~ J'udge .AdTOcate 
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Branch Ot:fice of The Judge Advocate General 
'With the 

European Theater o! O)?erations 
APO 887 

BOA.Rn OF REVnJf' NO. l 2 7 JUN r·'.S 

CM ETO 81,56 

UNITED STATES ) NORMANDY BASE SF.CTION, COMM.UNI• 

Ve 

) 
) 
) 

CATIONS ZONE, EUROPF.AN THEATm 
OF OPERATIONS 

Teclmician Firth Grade 
TOMMIE M. PEAD, Jr. 

) 
) 

Trial by· GCM, convened at Granville,. 
llanche, France, 31 Januar,r 194.5. 

(346.5.5801), 3394th Qnartel' 
master Tl'llck Compe.n;r 

) 
) 
) 

Sentence: Dishonorable dischar~, 
total rorfeitu.res and confinement 
at hard labor for life. United 

) States Penitentiary, Lewisburg, 
) Pennsylvama. 

HOIDim by BOA.RD OF REVIEW NOe l 
RITER, BURRaf, and S'l'EVmS, Jlldge Advocates 

le The record ot trial in the case or -+.he soldier named abo\re 
has been examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specific&
tion: 

CHARGE: Violation of the 92nd J.rticle of Ware 

Specif'icat!on: In that Technician Firth Grade 
TOl!lllie Y. Pead Jr., 3394th Quartermaster 
Trtlck Company, did, at Vonthuchon, llanche, 
France .on or abcut 4th Septanber 19441 
forcibly and teloniousl71 agai.n't her 
will, have carnal. knowledge ot JO.le. Renee 
Danlos. 

He pleaded not guiltjr and, all or the members of the court present at the 
time the vote was taken conc'1I'ring, was round guilty of the Charge and 
Specification. No evidence ot previous convictions was introduced.. 111 
members or the court present at the time the vote was taken concurring, 
he was sentenced to be dishonorably discharged. the service, to fortei t . ~· 
aJ.l pay and allowances d11e or to become due, and to. be confined at m 6 

· .;~.. idDENTIAL - - · 
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labor, at such place as the reviewing authority mq direct, for the 
term of his natural life. '.lhe reviewing authority approved the sentence, 
designated the United States Penitentiary, Lewisburg, Pennsylvania, as 
the place of confinement, and forwarded the record or trial for action 
pursuant to Article of War 50!. 

3e The evidence in the case may be summarized as foil.owss 

On the afternoon of 4 September 1944, near llonthuchon, France, 
Mademoiselle Renee Danlos~ 24 years of age, walked along a coo.ntry road 
pushing a bicycle when an American truck stopped alongside her and 
accused, who was driving the truck, motioned to her to get in. She did 
not stop but continued past the truck. The truck moved out, went by her 
and was stopped again, directly in front of her. The accused got out 
and imnediately grasped llademoiselle Danlos tightly by the ann, took 
her bicycle with his other hand, snd pulled her off the road to a little 
clearing in a 'Wt>oded area which bordered the road. .lt that place he 
pushed her to the ground. She asked him to let her alone. He said 
nothing (R7,12-20). Until then she did not know: his purpose (R21).. 	 . 

· After she was on the ground he got on top or her (Rl.8), 
unbuttoned his trousers, lifted up her dress (RJ.41 20), tore a'YltJ:1' her 
underpants completely (Rl2115) and tried continually to spread her legs 
apart and "take her by force" (Rl5'). Tb.is strnggle lasted for SOD'l9 

time, perhaps hal1' an hour. He managed to "open" her legs and at one 
time insert his penis a small way into her private parts but only for a 
moment because she was ~ble tO pull array from. him (R15' 34). At one time 
she heard somebody pass by and she cried tor help (R21}. A 14 yea-old 
boy 'Who nl.ked do1'?1 the road about 30 meters from the clearing heard 
cries tor help and entered the woods. He saw the girl underneath the 
accused who had one hand 6n her f'ace, partl7 over her nose and mouth. 
In the other hand he held a stick (R23,25,27) about three feet long 
'With which he was attempting to strike her (R24). The boy went away 
and returneq with a man from one of the nearby fieldse The man looked 
into the clearing and saw the young wanan with her legs spread apart, 
her arms along her sides, m¥i a soldier "movirlg" on top or her 1'ith his 
hand on her mouth. He observed this for about two minutes. He returned 
to the road. 

• A. small crOJfd collected and an American .lrtrq car was stopped
(R7,91 27,28,29}. An American officer got out of the car, entered the 
clearing w.t th a carbine and found the accused on top of Renee with her 

·arms 	pinned down. The accused arose slowly', 'Withdrning his penis, 
which was erect, from between her legs. The officer marched the accused 
on to the road and returned to find the girl in a Bitting position 
(R71 9), very exhanstea.. her clothing very dirty, her elbows bruised, 
her eyes Tery red (R7,8). There was a tresh mark on her forehead (R7,10) 
and a little blood on her f'ace from scratches on her cheek which, ap
parently, she had received from the shrubbery (R3l). The ground was 
torn up (R7110). · 

8156 
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4. A.f'ter his rights 'Jl'ere explained to h.:iJa. accused elected to 

remain silent and ottered no evidence in defense (B321 .3.3). . 


. S. The elements ot proo.f or rape require proof' (1) that ac
cused had carnal knowledge o.f a certain female, as alle~ed, and (2) . · 
that the act was done by force end without her consent {MCll, 1928, 
par.148b,p.16S) ~ It is obvious in the present case that the accused 
had carnal knowledge or MadEmoisille Danlos for ~·~ penetration, 
however slight or a woman's genitals is sufficient carnal lmowledge1 
whether emission occa.rs or not" (Ibid). The evidence bearing on lack 
or consent requires consideration. 

"Mere verbal protestations and a pretense 
of resistance are not sa.tficient to show 
want of consent, and where a wanan fails 
to take such measures to frustrate the 
execution or a man's designs as she is able 
to, and are called far by- the circumstances, 

· the inference may be drawn that she did in 
fact consent" (MCM, 1928, par.l.48b,p.165). 

At no point in her testimony did lla.demoiselle Danlos state that she never 
consented to intercourse but the whole trend or her testimony justi.fies 
the inference that she gave no perml.ssion at arrs- time. Whether her 
l"'esistance was below the standard required to negative even implied con
sent depends largely' on her own testimony concerning her er.torts to 
frustrate accused in his purpose. She testified that she wou1d have 
tried to run away- at the time the accused "pulled" her into the clearing 
and laid the bicycle down but she was "afraid" for the bicycle, llhich 
belonged to her cousin. In addition accused did not give her time f'or · 
he put her on the grrund right away and got on top or her (Rl.4,161181 22). 
She testified further that he hurt her back when he threw her to the 
ground (R20); that he tore awa;:r her underpants; that she resisted when 
he entered her private parts by trying to push him mray and by tr,ying 
to hold bis hands but that "he was on top or me and r couldn•t do any
thing, I couldn't pull myself e:vra:T'- (Rl.5,16). She weighed only' 104 
pounds (Rl.3). She did not try to strike him, because she 118.S afraid 
of' him cm.a). When she heard someone on the road she cried out but 
she could not continue bec8.u.se he seized her by the throat. "He grabbed 
me twice by the throat when I tried to call out, and the third time he 
menaced me with his fist" (R21) • A.t one time he took a piece o:t wood 
to f'righten her after he had "taken me by the throat near the end.11" (R2l). 
He tried to strike her with his fist, hit did not succeed (R22) • . 

Mademoiselle Danlos apparentl.7 did not strenuoo.sl.7 resist the 
accused until he ·threw her to the ground. Until then she seems not to 
have been sure or what acC11sed was planning to do. Up to that point she 
was apparently confused in her am mind and her testimo~ refiects some 
co~ct in her own motives. However, after she was thrown to the ground,. 
she seems to have resisted as strongly' as she could. She was small in 
size, the accused was on top of' her, she· !eared hill. and he jus~,e~ her 

. ~6 
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fear by- grabbing her by" the throa.t, by threatening her with a stick 
and again with his fist. The fact that so small a woman was able to 
struggle against the accused for approximately half an hour and prevent 
complete consummation or his brutal purpose is proof that her resistance 
was ef.f'ectivee 

The question whether ac<Nsed engaged in sexual intercourse 
with the young wana.n by use o.f' force and· w1thout her consent was es- · 
sentiall7 one. or .fact for the cou.rt. 

"The case is or .familiar pattern to the 
Board.of Review which has consistently 
asserted in its consideration or like 
cases that the court w:i.th the witnesses 
be.fore it was in a better position to 
judge or their credibility and value 
of their evidence than the Board o.f 
Review on appellate review with only 
the cold typewritten record before it. 
Inasmuch as there was substantial 
evidence to support the findings 1 the 
Boa.rd of Review will accept them in 
appellate review * * *" (Cll ETO 8837, Wilson) 

In the opinion of the Board or Review all or the elements of the crime 
or rape were established by substantial competent evidence (C!I E'ro 88.37, 
Wilson, supra, and authorities therein cited). 

6. The charge sheet shows that accused is 21 years ll months 
or age and was inducted 18 )lay 1943 to se?"V'e for the duration of the 
war plus six months. He had no prior service. 

7 • '!he court was legally constituted and had jurisdiction of 
the person and offense. No errors injurioa.sl,. af'.fecting the substantial. 
rights of acCU3ed were committed during the trial. The Board of Review 
is of the opinion that the record of· trial is legall;r sufficient to sup
port the findings of guilty and the sentence. 

B. The penalty' for rape is death or li!e imprisonment as the 
court-martial mq direct (.AW 92). Confinement in =fnitentiaey is 
authorized. upon conviction o.f' rape b;r Article of "Ii ind sections 278 and 
.3.30, Federal Criminal. Code (18 USCA 457,'67). The signation or the 
United States Penitenti&r71 Lewisblrg1 Pennsylvania as the place of 
cocfiDe1110Dt is proper (Cir.229, WI>, 8 June 19h4, •1• pars.1)?(4);3)?).!I*- . Judge l.dvocato 
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Branch Office of The Judge Advocate General 

with the 


European Theater of Operations 

APO 887 

BO.ARD OF REVIEW NO. 1 

CM ETO 8161 

UNITED - STATE.S 

v. 

Private SALVATORE FIORENTINO 
(35244688), Company B, 377th 
Infantcy 

;:-1-4 MAY 1945 

) 95TH INFANTRY DIVISION 
) 

) Trial by GCM, convened at APO 95, 

) u. s. Arnry, 2.3 January 1945. 

) Sentence: Dishonorable discharge, 

) total forfeitures and confinement 


at hard labor for llle. Eastern ~ Branch,. United States Disciplinary 
) Barrac~, Greenha.ven, New York. 

HOLDING by .BO.ARD OF REVIEW NO. 1 

RITER, BURROW and STEVENS, Judge Advocates 


l. The record of trial in the case o£ the soldier named above 
has been examined by the Board of Review, and the Board submits this, 
its holding, to the Assistant Judge Advocate General in charge of 
the Branch Office of The Judge Advocate General with the European 
Theater of Operations. 

2. Accused was tried upon the following Charge and Specifica
tion& 

· CHARGE: Violation of the 58th Article of War. 

Specification: In that Salvatore (NMI) Fiorentino, 
Private Co B, 377th Infantry, did, at Uckange, 
France, on or about 9 November.1944 desert the 
service of the United States by absenting him
self' without proper leave from his organization 
with the intent to.avoid hazardous duty, to wit: 
combat with an armed enemy and did remain absent 
in<Esertion until about 8 December 1944 • 

.\~;~~·F~1. R161-1
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He pleaded not guilty and, all of the members of the court present 
at the time the vote was taken concurring, was found guilty of the 
Charge and Specification. Evidence was introduced of one previous 
conviction by summary court for absence without leave for nine days 
(Oct. 10..19, 1944) in violation of the 6lst Article of War. All of 
the members of the court present at the time the vote was taken con
curring, he was sentenced to be shot to death with nrusketry. The 
reviewing authority, the Commanding General, 95th Infantry Division, 
approved the sentence and forwarded the record of trial "under the 
provisions of Article of War 5~". The confirming authority, the 
Commanding General, European Theater of Operations, confirmed the 
sentence, but owing to special circumstances in the case commuted 
the same .to dishonorable discharge from the service, forfeiture of 
all pay and allowances due or to become due, am confinement at hard 
labor for the term of his natural life, designated the Eastern Branch, 
United States.Disciplinary Barracks, Greenhaven, New York, as the 
place of confinement, and withheld the order directing the execution 
ot the sentence pursuant to Article of War 5~. · 

). Although the reviewing authority declared in his action 
that the record of trial was forwarded "1lllder the provisions of 
Article of War 5~n, ·it was in fact .forwarded to the confirming 
authorit7 .for action 1.Ulder Article of War JJ3 and it will be so con
sidered by the Board of Review. 

4. The undisputed tacts proved by the prosecution show that 
Compaey B, 377th Infant17, o£ which accused was a newly assigned 
member, on 9 November 1944 was ordered to cross the Moselle River 
near Uckange, France, charged with the mission ot captlll'ing high 
ground on the opposite side o£ the river then in possession of the 
ene1111. Accused· attempted to make the river crossing in a boat with 
other soldiers. The switt ctnTent ot the river rendered the boat 
unmanageable am it tloated downstreal!l. In the course of the pro
cess ot returning to the starting point on the near shore of·the 
river, the group ns subjected to enemy .fire. Upon reaching the 
shore accused's party was detailed as guards of the battalion com
mand post. Prior to guard mount that evening accused le.ft without 
authorit7 and remained absent until 8 December when he surrendered 
himself to military control at Charleroi, Belgium.Accused confessed 
that his departure was due to fright. During his absence.his com
p~ actively engaged the ene1111 e.nd experienced hea'V)" basualties. 

The facts thus shown present a typical "battle line" de
sertion case and establish be70nd doubt accused's guilt of absence 
without leave with intent to avoid hazardous duty (CM ETO 4701, 
Mipnetto; CM ETO 5318, Bender; CM ETO 5.396, ~mm). 

5. The charge sheet shows that accused is.28 years of age. 
He was inducted 8 March 1944 to serve for the duration of the war 
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pluS six months. He had no prior service. 

6. The court was legal.17 constituted and bad jurisdiction 
ot the person and otfense. No errors injuriousfy affecting the 
substantial rights ot accused were committed during the trial. 
The Boe.rd ot Review is of the opinion that the record of trial 
is legally sutficient to support the tindings ot guilty and the 
sentence. 

7. The penalty tor desertion in time ot war is death or 
such other punishment as a court-martial JllaY' direct (AW 58) .The 
designation ot the Eastern Branch, United States Discipli.nar7 
Barracks, Greenhaven, New York, as the place of continement 1• 
proper (AW 42; Cir.210, WD, 14 September 194.3, sec.VI,· as amended). 

1{4Li Jwlge Adweate 

,'£-l~ :JUdge Advocate 

'~t. ~/Jwlge Adwcate 
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1st Ind. 

War. Department, Branch Office of The Judge Advoc~te General with 
the European Theater of Operations. 15 MAY 194~ TO: Commanding 
General, European Theater of Operations, APO 887, U. s. ArDzy". 

1. In the case of Private SALVA'IDRE FIORENTINO (35244688), 
Cc;>mpany B, 377th Infantry,.attention is invited to the foregoing 
holding by the Board of Review that the record of trial is legally 
sufficient to support the findings of guilty and the sentence as 
comnmted, which holding is hereb7 approved. Under the provisions 
of Article of War 50i, you now have authority to order execution 
of the sentence. 

2. When copies of the ptlblished order are forirarded to this 
office, they should be accompanied by the foregoing holding and 
this indorsement. The file number.of' the record in this office is 
CM ETC 8161. For convenience of reference, please place that num
ber in brackets at the end of the order: (CM Ero 8161). 

" f¥k~. 
E. C. McNEIL, 

Brigadier General, United States A:rm:f, 
· Assistant Jmge Advocate General. 

( 

( Sentemre as commuted ordered executed. GCllO 175, ETC, 26Yay- 1945.) 
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Branch Off.ice of The Judge Advocate General 
with the 

European Theater of Operations 
APO SS{/ 

BOA."IU> OF REVIEW NO. 1 

.CM ETO 8162 

U N I T E D S T A T E S 

v. 

Private JAKE YOCHUM 
(38130993), Medical 
Detachment, J77th 
In.t'a.nt:cy 

) 95TH INFANTRY DIVISION 
) 
) Trial by GCM, convened at AFO 
) 95, u. S. Army, 20 January 1945. 
) Sentence: Dishonorable discharge, 
) tot.al forfeitures and confinement . 

at hard labor for life. Ea.sternr Branch United States Disciplinary 
Barracks, Greenhaven, New York.) 

HOIDING h7 OOARD OF REVIEI',. NO. l 

RITER, BURROW and STEr.i::NS, Judge Advocates 


. ' 


1. The record of trial in the case of the soldier named above 

has been examined by the Board of Review, and the Board submits this, 

its holding, to the Assistant Judge Advocate General in charge of the 

Branch Office of The Judge Advocate General with the European Theater 

of Operations. 


2. Accused was tried upon the following Charge e.nd Specification: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private Jake Yochum, 
Medical Detacbm:int, 377th Infantry, did, 
at or near Uckange, France, on or about 
9 Novenber 1944, desert the service of 
the United States by absenting himself 
without proper leave from his organization 
with intent to avoid hazardous duty, to 
wit: the duties of a member of a Medical 
Detachment attached to a. unit then engaged 
in combat against an armed enell\Y, and did 
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remain absent in desertion until he 
surrendered himself at Reims, France, 
on or about 2 December 1944. 

He pleaded not guilty and, all of the members of the court present 
at the time the vote was taken concurring, was found gUilty of the 
Charge and Specification•. No evidence of previous convictions was 
introduced. All of the members of the court present at the time 
the vote was taken concurring, he was sentenced to be shot to death 
with musketry. The reviewing authority, the Commanding General, 95th 
Infantry Division approved the sentence and forwarded the record of 
trial "under the provisions of Article of War 5%"• (The Board of 
Review treats the record as having been forwarded to the confirming 
authority for action under Article of War 48.) The confirmin& authority, 
the Commanding General, European Theater of Operations, confirmed the 
sentEnce, but, owing to special circumstances in the case, comr,uted 
·it to dishonorable discharge from the service, forfeiture. of all pay 
and allowances due or to become due, aild confinement at ha:t'.d labor 
for the term o! his natural life, designated the Eastern Branch, United 
States Disciplinary Barracks, Greenhaven, New York,. as the place 
of confinement, and withheld the order directing execution of the 
sentence pursuant to Article of War 50i. . 

,3. The uncontroverted evidence established the following: On 
the evening of the date and at the place ci.l.leged accused, an aid man, 
absented himself without leave from the squad to which he was a-.tached 
for duty and remained absent until he surrendered on the date and at 
the place alleged. On the morn1ng of the day he left, the squad, 
including accused, had unsuccessfully attempted, uiner enemy fire, 
to cross the Moselle River in an assault boat. After it returned 
to the east bank and while intermittent enemy fire was falling 
nearby, accused left. Thereafter the company completed its crossing 
of the river and pg.rticipa.ted in the drive on Metz, sustaining heavy 
casualties. Accused stated in his pre-trial statement, which amounted 
to a confession and which the court was warranted in deeming voluntary 
(Cf: CM: ETO 9.345, Haug ,!i!.!1 and authoritiea cited therein), that. he 
left because he was afraid to make a second attempt to cross the Moselle, 
that he knew he did wrong and that one more chance would make him .a 
real soldier. The Board of Review is of the opinion that the. evidence 
clearly warranted the findings that accused absented himself. without 
leaye with the specific intent or avoiding hazardous duties as a member 
of' a medical detachment. attached to troops engaged in combat as alleged 
(CM E'ID 8161, Fiorentino; CM ETO 5.396, Nursement; CM ETO 5.394, Quinn;, 
CM E'ID .5.318, Bender; CM ETO 45701 Hawkins; end authorities therein 

.cited). 

4. The c"harge sheet mows that accused is 24 years of age 

and was inducted 9 July 1942 to serve for the duration of the war 

plus six months. No prior service is shaNn. 
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5. The court was legally constituted and had jurisdiction · 
of the person and offense. No errors injuriously affecting the sub
stantial rights of accused were committed during the trial. The 
Board.of Review is of the opinion that the record of trial is legally 
·sufficient 	to support the findings of guilty and the sentence as 

conmuted. 


6. The penalty for desertion committed in time of war is 

death or such other punishment as the court-martial may direct 


. 	(AW 5S). The designation of the Eastern Branch, United States 
Disciplinary Barracks, Gremhaven, New York, as the place ot 
confinement is ~thorized (AW 42 and Cir.210, WD, 14 Sept 1943, 
sec VI, as amended). · 1 

. 1)~ .· 
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/;t°. /I •i~" 
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lst ·Ind. 

War Department, Branch Oi'1'ice of The Ju:i&e Advo~~~e General with 
the European Theater of Operations. - . 14 MAY 1:;1

-:, TO: Com;'8.Ild.
ing General, European Theater of Operations, APO 8S7, u.s. Army. 

l. In the case of Private 
- -..

JAKE YOCHUM (38130993), Medical 
Detachment, 377th Infant?7, attention is invited to the foregoing 
holding by the Board of Review that the record of trial is legally 
sufficient to support the sentence as conmuted, which holding is 
hereby approved. Under the provisions ofArticle of War 5oi, you 
now have authority to order execution of the sentence. 

2. When copies of the published order are forwarded to this 
office, they should be accompanied by the foregoing holding and 
this indorsement. The :file number of the record in this office 
is CM E'IO 816~:~~~ta?f,venience of reference, please Place that 
number in brq.,_~toend of the order: (CU .ETO 8162). 

~~-1
E. c. McNEIL, 

jngadier General, United States A.rrq1 
Assistant Judge Advocate Genera1. 

( Sentence as colllillllted ordered executed. OCllO 1781 ETO, 2.6 Vay 1945.) 



(39) 


Branch Office of The Judge Advocate General 
with the 

Europe8Jl Theater of Operations 
APO 887 

BOARD OF REVIEW NO. l 
14 MAR 1945 

CM ErO 816.3 

UNITED STATES) 
) 

NORMANDY BASE SECTION, COLIWNIC.ATIOOS 
ZONE, EUROPEAN THEATER CF OPERATIOO 

v. )
) Trial by Gell, convened at Granville, 

Private TOMMIE DAVISON ) 
(34465174), 427th Quarter- ) 
1111!1.ster Troop Transport ) 

Department of 100.nche, France, 
9 December 1944. Sentence: To be 
hanged by the neck until dead. 

Compa.Ily' ) 

HOLDING by BOARD OF REVlE1r NO. l 

RITER, SIDMAN and STEVENS, Jtldge Advocates 


l. The record of trial in the case of the soldier :ca.med above 
has been examined b7 the Board of Review, and the I3oard submits this, 
its holding, to the Assistant Judge Advocate General in charge of the 
Branch Office of The Judge Advocate General with the European Theater 
ct Operations~, 

2. .Accused was tried on the .following charges and specUicationa: 

CHARGE Is Violation of' the 92nd Article ct War. 

Specif'ication: In that Private Tommie mrlI Davison, 
~th Quartermaster Troop Transport Compally' did, 
at Prise GuiDment, France, on or about 23 J:agust 
1944 forcibly and f'eloniousl.y, agains~ her will, 
.have carnal knowledge of' Mme. l!adele~e Quellier. 

CHARGE Ila Violation ot the 93rd Article ot War. . . 

SpecUioation: In that * * * did, at Priee Ollimient 
!'ranee on or about 23 August 1944 with intent 
to do hill bodil.7 harm oomit an assault upon . 
K. Henri Duqueroux, ~,. shooting at him with a 
dangerous weapon to wit, a pistol. 

- l 
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CHARGE III 1 Violation of the 65th Article o£ Wal'. 

Specification: In that * * * did, at Prise Guimnent, 
France attempt to assault a warrant officer, CWO 
Earl E. Lane Jr., with a pistol while said warrant 
o£.ficer was in the execution of his o£f'ice. . 

Be pleaded not guilty and, all members o.f the court present at the time 
the vote was taken concurring, was found guilty of' Charges I and III and 
the specifications thereo£, guilty of' the Specification o£ Charge II 
except the words "with intent to do him bodily harm and shooting", sub
stituting therefor the words "wrongf'ully pointing", and not guilty of 
Chel'ge II but guilty o£ a violation of the 96th Article of Wal'. Evi
dence was introduced of £our previous convictions1 three by summary 
court-martial for absences without leave of two, one, and one days, 
respectivel.Y", in violation of Article of War 61, and one by special 
court-martial for absence without leave f'or 15 minutes in violation o£ 
Article of War 61, attempt to break 8l'rest stated to be in violation of 
Article of' Wal' $, and being drunk and disorderly. All members of the 
court present at the time the vote was taken concurring, he was sentenced 
to be hanged by the neck until dead. The reviewing authority, the 
Commanding General, Normand:r Base Section, Communications Zone, European 
Theater of Operations) approved the sentence and forwarded the record o£ 
trial for action under Article o£ Tlel' /;8. The coll.firming authority, 
"the Commanding General, European Theater of Operations, confirmed the 
sentence and withheld the order directing execution thereof' pursuant to 
Article o£ Wal' 50i. 

3. The evidence introduced by the prosecution Was substantially

·as f'ollowe : 


On 23 August 1944, Madame Madeleine Quellier and her husband 
were livillg with her sister on the latter's f'arm near the hamlet of 
Prise Guinment, France. Several other people also resided there, in
cludiDg Henri Duqueroux, his wife, end their two children (Rl8,20,24,30).
J. little before f'ive pm French time (1900 hours J;rw::r time), accused, 
armed with a pistol, came to the tarmyard and asked Madame Qc.elller tor 
cognac. Being told that she bad none, he asked tor a chicken (Rl9 130, 
32,64). Juet then the others who had been working :in the .fields re
turned tor their evening meal. Two of th~women fetched a hen which 
acC1lBed rejected, insieting upon a Pullet.. They fOUnd o:oe tor hiJll and 
also iave him a piece of rope tor the purpose o£ tying the chicken's 
legs (Rl9,20,2l,24,26,;30). During this time, accused was Tery arrogant: 
and cross, with a "nasty look, bad e19e". Tbree other colored soldiers 

·were 	present, one of whom warned Daqueroux of danger. J.coused was 
talking about "fucking" and 11sig-zig", accompe.JlYing his remarks with 
suggestive gestures. He asked Duqueroux tor a mademoiselle and 
exhibited 500 trance in American invasion currency (R9,10,l3,18,20, 
21,24,46). 

- 2 
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The French people were frightened and Duqueroux told the . 

women to run away and hide. Accused lef't temporar,ily and, taking 

advantage 0£ his departure, Madame Quelller, her husband, and Duqueroux 

and bis children locked themselves in the house and :went upstairs. The 

others went across the road to the barn where they· hid in the haylof't

(RlS,20,24,30). .Accused circled the house, knocking on the back door 

on his wq, and then broke open the front entrance (R20,25,30). 

Duqueroux came dol'lllstairs with his two-year-old daughter in his arms • 

.Accused met him in the downstairs room, pointed his pistol at him, 

.felt his pock~ts, and pushed him out the door. Duqueroux then, pro

ceeded to the military camp to report the incident. Accused did not 

tire his pi,stol at the time he pointed it at Duqueroux, but the latter, 

while en route to the ca.mp, heard a shot (R20-25,30). . 


Meanwhile, Madame Qaelller, her husband, and Duqueroux's.ten
,-ear-old son remained upstairs (R25,30). Accused mO'Wlted the stairs, 
pushed Quellier aside threatening him with his pistol, and kicked the 
little boy. He then took Madame Quellier by the arm and £arced her to 
precede him dcmnstairs. Quelller ran back. to the window and shouted 
for help (R25,26,28,30,35). .As Madame Quellier reached the bottom ot 
the stairs, she and her husband both heard a shot, and later a bullet 
was £ound lodged in the staircase (R28,30,33). Ma.dame Quellier ran out 
of' the house to a nearby apple crushing mill. There she saw another 
colored soldier to whom she appealed .f'or help and who told her to hide. 
The accused followed "her, pushing the soldier aside. By this time, at 
the suggestion of' the other soldier, accused had picked up the chicken 

.and, holding it in one hand along with his pistol, be seized Madame 
Quellier by the shoulder with the other. He forced her toeccompany 
him dOlfil '- path into the. meadow some 60 meters from the house. She 
cried out and shouted but was so frightened she was unable to remember 
the number of' times. .Accused put his pistol to her cheek and her 
breast, threw her to the ground, &?Xi had intercourse with her. Pene
~ation was accomplished. To stitle her cries, he put his hand over 
her mouth. Madame Quellier neither consented nor voluntarily submitted 
to the intercourse. Her submission.was the result other fright at 
bei~ menaced b7 accused's pistol. She thought he was going to kill 
her CR30..36). . 

The above evidence was adduced through the testimony of' the 

French civilians. It is corroborated in part by three enlisted members 

ot accused's battalion, two 0£ whom had come to the farm to secure 

articles of' clothing they had previous!,- left for 18.Ulldering (B.7,8,10). 

The reason for the presence 0£ the third soldier is unexplained except 

that there is some indication that he was a friend of accused (R7,8). 

All three witneesed, the incidents up to the time accused, having ob

tained the chicken, temporarll,- le.f't and the French people went into 

the barn and f'armhOWle •. At this point, the two who had come .f'or their 

laund.r;r departed, warning accused to come &'18J" before he got himself 

ilito trouble (R7-ll,12,13,15). The third remained. He paid for. the 

chicken and while d_'?ing so heard a shot. He then saw a man carrying 

a bab,- emerge from .the house. Next, a la~ came out followed b,

- 3 
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accused rlth his gun in band. · The lady appealed.to the· soldier for 
help, but accused caught her by the arm and took her down the road. 
She cried and begged the soldier to come rlth her. By this time, ac
cused had returned his pistol to its holster and was carrying the 
chicken in his free hand. The soldier left to return to camp (R15-l7). 
All three of the enlisted men agreed that they first saw accused at the 
farmhouse shortly atter 1800 hours A.nrry time (R7,9,l2,l7). 

Chief Warrant Officer Earl E. Lane, Jr., personnel officer of 
accused's battalion, was advised of the incident at about 1830 or 1900 . 
hours and.immediately went out to the farm, accompanied by the battalion 
surgeon. The surgeon gave Madame Quellier an injection and some medicine 
to calm her. An identif"ication pare.de 118.S arranged in the battalion area 
to which Lane brought the French people. Accused was in the lineup and, 
as Lane approached, he stepped out with his bands in the pockets o£ his 
raincoat. Lane ordered him to take his bands .from his pockets. He
refused and, when asked by Lane what he had in his pocket, replied that 
he had a gun which he partiaily withdrew and pointed at Lane through 
his coat. Lane grabbed the gun and forced down its barrel•. Accused 
refused to relinquish it, a struggle resulting in"which Lene and two 
other members of the organization finall7 succeeded in wresting the gun 
from accused. During the altercation, accused struck Lane and, atter 
being subdued, broke loose and attempted to strike him again. Both 
Duqueroux and Ma.dame Quellier recognized accused in the lineup (R35-45, 
~). . 

4. Accused, atter being warned of his rights and conferring with 
defense counsel, elected to take the stand and testif:r under oath (R56, 
57). He stated that on the afternoon or 23 August he went.walking with 
five specifically named members of his organization. They left at 
about U.00 hours and stopped at soce houses to buy eggs and' cider. 
He had his pistol rlth him bt;t .did not fire it. · They did not stop at 
the house where the incidents described by the prosecution's witnesses 
occurred, nor did they buy a chicken. All six returned to camp "some
thing like 5&30 or 6 o'clock". Accused had been drinking pretty heavily 
and went to deep in his tent after telling some of the boys to fix his 
eggs. He next remembered being pulled out of bed to participate in the 
lineup. There, he relinquished his pistol to the firet sergeant when 
Lane asked for it. They then hit him on the head, knocked him down, and 
got on top of him. When he came to, he said "I am not trying to tight 
)"OU, sir". Lane then walked off and would not talk to him. · He did not 
attempt to pull a gun on Lane or strike him (RSS-63). . 

other evidence for the defense consisted of the testimony o£ 
two of his companions • They corroborated his account o£ his movements 
in the afternoon, both fi:xing the time of their return to camp at 1815 
hours. Neither was present at the identification parade and neither 
gave a:ny testimony relative to accused's whereabouts after their return 
to ce.mP (R50-56). 
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5. Every element of the offense of rape is amply proved by compe
tent substantial evidence. The record of trial is therefore legally 
sufficient to support the findings of guilty reached b7 the court. 
While there is no evidence that accused inflicted serious bodily injury 
upon the victim apart from the .violation of her person, nevertheless it 
is apparent that he accomplished his purpose by means of threats and 
terror and that the woman resisted to the utmost extent required by the 
menacing situation in which he had placed her. The case therefore 
falls squarely within the rules of law discussed by the Board of Review 
in CM ETO 39.3.3, Ferguson and fu2tl! and CM ETO 4661, Ducote. 

6. The identity of accused as the perpetrator of the rape and 
also the assault upon I>uqueroux is placed in issue by his attempted 
establishment of an alibi. This, however, resolves itself into a 
question of the relative credib.ility of the witnesses. Those for the 
defense, except accused himself, agree that accused was in camp as late 
as 1815 hours • Accused, however, admits that he may have returned .from 
bis walk as early as 17.30 hours. The prosecution's witnesses divide 
into two groups on the issue, one consisting o£ the three soldiers who 
say accused was at the farm shortly after 1300 hours, and the other 
composed ot the French civilians who place his time of arrival nearer 
1900 hours. The timing therefore is close and, while the version of 
the cirllians can probably be reconciled with that of the defense, thus 
destroying the alibi, it is impossible to give credence to both the 
defense and the military witnesses of the prosecution. However, the 
resolution of conflicting evidence on the issue of identification of an 
accused, as the Board of' Review has frequently held, is within the ex
clusive province of' the court whose findings will not be disturbed upon 
appellate review it supported by competent substantial evidence {CM ETO 
1621, Leatherberry; CM ETO .3200, Price; CM ETO 38.37, Smith; CM ETO 4172, 
Davis et al; CM ETO ·5068, ~ and Holthus). The evidence identifying 
accused as the· culprit is both credible and substantial. · 

7. In addition to the rape, accused was found guilty by exceptions 
and substitution of a simple assault upon Henri Duqueroux, in violation 
of' Article of War 96, and was also f'ound·guilty of an attempted assault 
upon Chief' Warrant Of'f'ieer Lane, in violation of' Article of \7ar 65. The 
findings as to both these offenses are fully supported by the evidence 
adduced on trial. Furthermore, in the case o£ Lane, the evidence clearly 
would have supported a charge of' assault with the pistol rather than 
attempted assault, had such charge been made. While at coI11I110n law there 
was no such offense as attempted assault, an assault in itself being but 
an attempted battery (5 CJ, sec.222, p.741; 16 CJ, sec.90, p.lll), the 
offense.exists in military law by virtue of the explicit provisions o£ 
Article of War 65. This Article was added in the 1916 revision ot the 
Articles of' War and its purpose was "to enhance the respect of the pr1'V8.te 
soldie.r for his non-commissioned officer" {see Report No.l.30, United States 
Senate, 64th Congress, Feb. 9, 1916, p.73). According to t~e Manual for 
Courts-Martial, 1921, the part of the article relating to assaults covers 
8:If3' unlawf'Ul. violence against a warrant or nonool'llll1issioned officer in the 
execution o£ his office whether suoh violence is merely threatened or is 

. ,, Ii .... 
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advanced in any degree toward application (see CM ETO 314, ~). 
Presumably, therefore, an attempted assault within the meaning o.f· ·the 
article includes 8I'fS' offer of violence which falls somewhere between a 
mere threat and an assault as ordinarily de:fined in law. · 

8. The foliowing procedural matter is worthy o.f comment: 

It appears that the charges were served on accused only two 
days before trial. However, defense witnesses were brought :for the' 
trial from Liege, Belgiur.i, a journey which consumed four or five days 
(R51). It may be assumed, therefore, in the absence of complaint by 
accused, that suf:ficient time to prepare was provided and that such 
time was not confined to the two-day period between service of the 
charges and the trial. Moreover, the de:fense affirmatively stated that 
accused bad no objection to being tried at that time (RJ). 

9. The Specification, Charge III, omitted the date of the offense 
charged. On motion of the prosecution, to which defense did not object, 
the court permitted amendment of the Specification to allege that the 
offense occUITed on or about 23 August 1944 (R5,29). No continuance 
was requested by the defense. Such amendment was properly allowed 
(CM ETO 21881 Prince) • 

10. The charge sheet shows that the accused is 30 years one month 
of age and was inducted at Camp Shelby, Mississippi, 2 December 1942, to 
serve for the duration of the war plus six months. He had no prior 
service. 

11. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substan
tial rights of accused were conunitted during the trial. The Board of 
Review is of the opinion that the record of trial is legally su.f!icient 
to support the findings of guilty and the sentence. 

12. The penalty for rape is death or life imprisonment as the 
court-martial may direct {AW 92). 

-.-;114.....,._>}'____' 11·,___Judge Advocate 

" _1_-__.____________Judge Advocate 

~fl,(~ )Judge Advocate 
? 
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lst Ind. 

War Department, Branch Office of The Judge Advocate General with the 

European Theater o:f Operations. 17 MAR 194~ · TO: Commanding

General, European Theater of Operations, !PO s·81, t1. S. A.nay. 


l. In the case of Private TOMMIE DAVISON (34485174), ./+27th Quar
termaster Troop Transport Company,· attention is invited to the foregoing 
holding by the Board of Review that the record o:f trial is legally 
mcf'f!cient to support the findings of guilty and the sentence,which 
holding is hereby approved. Under the provisions of Article of War 
50i, you n01r have authority to order execution of the sentence. 

2. When copies of the published order are forwarded to this office, 
they should be accompanied by the foregoing holding, this indorsement, and 
the record of trial, which is delivered to you herewith. The file number 
of the record in this office i.J CM ETO 8163. For convenience of refer
ence please place that number in brackets at the end of the orders 
(CM ETO 8163}. 

3. Should the sente_!!ceas imposed by the court be carried into 

execution, it is reque~t~~~~";_~omplete copy of the proceedings be 

turnishe.d :1• oll1•! ~itsfi~;z:; 

.~~ c. McNEIL, 
'~Bri~er General, United States ~' 

M~stant Judge Advocate General. · 

Sentence ordered executed, GCMO 861 ETO, 24 Mar l945.) 

.... 
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Branch Office· of The Judge Advocate General 
' with the 

~opean Theater of Operations 
APO 887 

BOARD OF fil'VIE~1 NO. .3 

CM ETO 8164 

UNITED S.T ATES 

v. 

. Captain WILLIAM J. BRUNNffi 
(0-461495), Air Corps, 13th 
Replacemen~ Control Depot 

) 
) 
) 
) 
) 
) 
) 
) 
) 

~8 APR 1~45 ' 

IX AIR EORCE SF.RVI CE COhliMND 

Trial by GCI:i, convene~ at Headquarters 
IX Air Force Service Command, AP0,149, 
U. s. Army, 12 December 1944. Sentence: 
Dismissal, total forfeitures, confine
ment a~ hard labor for three years. 
United.States Disciplinary Barracks, 
Greenhaven, New York • 

.
' HOLDING by BO.ARD OF REVIEW NO • .3 

SLEEPER, SHERM.AN and DF7'.1EY, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Boa.rd submits this, its 
holding, to tne Ass'istant Judge .Advocate General in charge of the Br.anch 1 

Office of The Judge Advocate General with the European Theater of Opera
tiona. · 

2. Accused was tried upon the following charges and specifications: 

CHARGE I: Violation of the 9.3rd Article of Wa:r. 

Specification: In that Captain 'llILLIA.M J. BRUNNER, 
l.34th Replacement Battalion·(AAF), IX AFSC, 
then 46Jrd Service Squadron, IX AFSC, did, at 
Rivenhall, Essex, England, on or about 25 
January 1944, feloniously embezzle by fraudu
lently converting to his own use, money, of 
the value of about $185.14, the property of 
the 46Jrq Service Squadron, said money being 
a portion of the proceeds of a check for · 
$322 • .33 from the Key Field, Mississippi Post 
Exchange entrusted to him for said 46Jrd 
SerVi.Qe Squadron by said Key Field, Mississippi 
_P~st Exchang&. · 8164 . 
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CJ:f.ARGE II: Violation of the 57th Article of War. 

Specification: . In that * * *, being then in command 
of the 463rd Service Squadron, and it being his 
duty to render to 'superior authority a return 
of the state of the funds. of said 463rd Service 
Squadron, for the period 1 December 1943 to 31 
Janua.."J" 1944, did, at Rivenhall, Essex, England, . 
on .or about 20 February 1944, knowingly make a v' 
false Teturn for said period, which return was 
false in that it showed that a check for $322.33 
from the Key Field,· Ifdssissippi Post Exchange 
had been applied in its entirety to expenditures 
of said ~63rd Service Squadron for the month of 
January 1944, when as he, the said Captain 
V/ILLIAM J. BRUNNER, then \'fell knew not more than 
$137.19 of the proceeds of said check has been 
so applied. 

CJU.RGE III: . Violation of the 95th Article of War. 

Specific~tion 1: In that * * *.did, at Rivenhall, 
Essex, England, on or about 20 February 1944, 
with intent to deceive whoever should offi'cially 
inspect the Council Book of the 463rd Service 
Squadron, officially report in such Councll 
Book that a check for $322.33 from the Key Field, 
Mississippi, Post E:mhange had been applied in 
its entirety to expenditures of said 46Jrd S~r
vice Squadron for the month of January 1944, 
which report was known by the said Captain 
WILLIAM J. BRUNNER to be untrue in that he then 
well knew that not more than $137.19 of the 
proceeds of said check had been so applied. 

Specification 2: Finding of Guilty disapproved by 

Confirming Authority. 
. . 

Specification J: Finding of Not Guilty. 

He pleaded not guilty and was :ftund not guilty of Specification 3, Charge 

III, and guilty of the remaining charges-and specifications. No evidence 

of previous convictions was introduced. He was sentenced to be dismissed 

the service, to forfeit all pay and allowances due or to be~ome due, and 

tp be confined at hard labor at such place as the reviewing authority may ' 

dire.:;t for three years. The reviewing authority-, the Commanding General, 

·rx Air Force Service Command, appro~ed the ~entence, designated the Eastern 
Branch, United States Disciplinary Barracks, Gre~haven, New York," as the 
place of confinement, and forwarded the r~cord of trial for ac:Uo.n <und~~ ........,.. · 

·' 
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Article of War 48~ The confirming authority, the Commanding General, 

European Theater of Operations, disaoproved the finding of guilty of 

Specification 2 of Charge III, confirmed the sentence, designated the 

Eastern Branch, United States Disciplinary Barra.cks, Greenhaven, New 

York, as the place of confinement, and withheld the order di~ecting 


execution of the sentence pursuant to .Article of ".',ar 50-}. . 


J. The following evidence·was presented by the prosecution: 

Accused was commanding officer of the 463rd Service Squadron 

from Jtme, 1943 until April, 1944. He was also custodian of the squad

ron fund (Rl4,38,60). During the period relevant to this case, the 

organization was stationed at Rivenhall, England, until 2.3 December 

194.3, and then at Keeval, Wiltshire, England, until 24 JalD.18.I'Y 1944, 

when it returned to Rivenhall (R16). 


On 1 December 1943, there 'was no balance in the squadron fund 
(R52,53; Prox.ExC-~. On or about 17 December 1943, a check in the 
amount of $322.33 payable to the custodian of the fund was received 
from the Key ·Field Exchange, iJeridian Air Base, Mississippi, rerire
senting post exchange dividends (R20,45; Pros.Ex.G-2). The check was not. 
then cashed or deposited, but was kept in the·organization safel and 
no•en_tries relative to it were made in the council book (R20,21J. 

, Shortly oefore Chirstmas, 1943, ~hile the organization was at 

Rivenhall, it was planned to give Christmas parties for the children· 

of the comnrunity and a collection was taken for this purpose among· the 

officers and enlisted men. The money thus· collected did not become a 

part of the squadron fund. Despite the squadron's departure from Riven

hall on 23 December 1943, the parties were given, and since there were 

funds left over, three dances were held for the squadron members in 

Keeval, one at Christmas, one on 7 January 1944, and one on 15 January. 

1944. Expenses fo~ these parties were defrayed in part from the sur

plus funds left ov~r0~he Rivenhall collection, but these were insuf

ficient for the January dances, so Y'arious of the enlisted men contri 

buted additional sums .to finance them. Shortly after the dance of 7 

January 1944, the first sergeant, who bad charge of the financial 


.arrangements, asked accused ·whether the Key Field check could be used 
to defray the unpaid expenses of the party as well as the cost of the 
contemplated dance of 15 January 1944. Accused replied that he thought 
it could. Nothing was done about it for the moment, however, and-the 
party bills were paid out of contributions by the men, made apparently 
with the ·llllderstanding that they would be reimbursed when the check was 
cashed (R27,46,60-63, 65,75). · 

Sometime between 15 and 24 January, accused asked the first 

sergeant for the check so that he could cash it. He was informed that 

it was still in the safe. The squadron moved on 24 January 1944 from 
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Keeval back to Rivenhall. Accused r.iade the trip via London a.nd wh,en 

he reached Rivenhall on or about 25 January 1944, he told the first 

sergeant that he had succeeded in cashing the check. . He produced 34 

pounds, stating that some of the money was missing because it had 

been used in exchanging dollars for pounds and because an< officer ac.

companying accused to London had been short of money on the trip. He 

said he was sorry and would pay back the money as.soon ~s possible. 

However, it was not repaid (R63-65, 72,77-79)~ 


. Meanwhile, no entries were ma.de in the sqUdron fund council 

book in December and Jan'uary. On 11 February 1944,' the Administrative 

Inspector's Office of the 309th Service Group made an inspection of 

the Squadron's activities. The report of inspection called attention 

to the fact that the· council book showed no record of the receipt of. 

funds from the Key Field Post Exchange. Accused ins+,ructed the squad
ron adjutant.to bring the counc~l book up to date, showing receipts 

and disbursements, but made no suggestions as to how this should be 

done (R21-22;40,52; Pros.Ex.G-2). Shortly afterwards, accused asked 

the firs+. sergeant what should be done about 11the disbursements of the 

council book with regard to the Ke~ Field qheck". The sergeant sug

gested that once the money had been repaid by accused, it would be 

possible to get vouchers from the post exchange officer covering the 

purchases of supplies for the squadron's previous parties, all of which, 

however, had earlier b~en paid for out of the contributions of the 

enlisted men and officers of the squadron. Accused said he would rettn'n 

the money as soon as possible and hoped that vouchers could oe obtained 

ih the sugg~sted way (R65-66). 


The first sergeant then had fotn" vouchers prepared in the 

form customarily used for such documents. Three of them showed the 

disbursement to the post exchange of sums purporting to be in payment 

for stipplies and one showed a payment to the manager of an orchestra· 

engaged for the party of 15 January. All of these were fictitious in 

that none of the e:xpenditures so recorded' were made out of squadron 


· funds, but were rather paid from the contributions of the squadron 
members. Furthermore, those ptµ"porting to reflect purchases from the 
post exchange bore no relationship to actual transactions, but on the 
contrary were adjusted so that the aggregate ~oilnt shown exactly equalled 
the amount of the check received from the Key Field Exchange. · This 
amount, however, was less than the' total sum actually expended for the 
dances and parties. All the vouchers were dated 22 January 1944 (R.41, 
47,65-69; Pros.Exs.G-4,G-5,G-6,G-7). ' 

The voucheI"S were 'then delivered to the squadron adjutant who 

made torresponding disbursement entries in the council book for the 

month 9f January 1944. At about the same time, a voucher was prepared 

showing the receipt on 17 December 1943 of the sum of $322.33 represent

_ing Post Exchange dividends from the Key Field Exchange and a co::.-respond
ing receipt entry was made in the council bo6k for the month of December 
(R20,41,47 ;Ex.G-1). 'J;he council book entries for _December 1943..thus',.V;ig:vred · 
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receipt of $322.33 as well as an item under the statement of acco'lint 

as of- the end of the month, "Cash in rrry personal possession (check) 
$322.33". Those for January 1944 showed disbursements aggregating· 

$322.33 and, !'Ccordingly~ no balance as of the end of the month (R20, 

24,25,88-89; Pros.Ex.G~8;. · 


Thereupon the vouchers and the council book were delivered 

to accused. He signed each of the vouchers, thus certifying receipt 

of $322.33 from the Key Field Exchange (Prox.Ex.G-1), an:i disbursement 

of an equal sum in connection with the four transactions described in 

the disbursement vouchers (R24,25,41,42; ·Pros.Ex.G-4,G-5,G-6,G-7). At 

the same time, h~ signed the council book for December and January·certi 

fying as custodian of the fund in each case that "the foregoing account 

for the month of (December 1943) (January 1944) is a true and complete 


·statement of all receipts and expenditures" and as president of the coun
cil, that the council had audited the account, found it correct and 
approved the expenditures madi (R25,26; Pros.Ex.G-8); Accused read over 
the entries for December and January before signing the council book 
(R25,26). No one, however, told him of the manner in which the vouchers 
and entries were ma.de up nor had he ever given explicit instructions 
that it be done in this way or in any particular way (R26,31-35,41,44, 
47,73,74). The adjutant handled the situation as he did because he was 
."afraid of some retaliation from the captain" (R34). 

After accused had signed the various documents, the disburse

ment vouchers were returned t9 the fi.xst sergeant. The signature of 

the manager of the band acknowledging receipt of payment for the band 1s 

services was then obtained on the voucher covering that expenditure, 

and, at the. same time, the first sergeant forged the signature of the 

post exchange officer to the three vouchers relating to the transaction 

with the Exchange (R24,41-43,47,50-51,66-67,69). It does not appear 

either that ac~used was present when these forgeries were committed or 

that he learned of them later (R47,74)~ · .. 


Thereafter, an indorsement to 
1 

the. rep~rt of administrative 

inspection was dictated by accused to the squadron adjutant. The para

graph of the indorsement dealing with the council book, however, was 

prepared directly by the adjutant. It was approved· by accused and read 

"Council book has been brought' up to date n (Pros.E~.G-3). The indorse

ment was not actually signed by accused since he was away at the Ume 

it was forwarded. It was signed in his absence by the acting squadron 

commander (R22-24,55,56). · 


Subsequently, the first sergeant had several conversations 
with accused relative to repayment by the latter of the balance of the 
proceedg pt the check. Thus, on one occasion accused remarked "Damn, 
got to pay that money back". On another, he stated that he had wired 
to the States tor money to cover the balance and expected to be able 
to pay it soon. Later, at the time the accused left the sr 1adron, he askec 

-st64 
tmN~OENT!At 



(52) 

the sergeant whether he oidn1t owe him some money in connection with 
"that little matter of the squadron fund". The sergeant replied that 
it was the squadron fund to which he owed it. After leaving the squad
ron, accused wrote the sergeant that he thought "we could beat this 
thing yet". Later he also spoke with the sergeant in copnection with 
a forgery charge brought against the latter, telling him that nothing 
would come of it since he would not testify against him and no one 
else knew that he had signed the vouchers (R70-72). 

4. Accused remained silent and no evidence was introduced for 
the defense (R90). The record does not indicate whether accused was 
warned of his rights •. 

5. Convictions were obtained for embezzlement in violation of 
Article of War 9.3, the ma.king of a false return in violation of Article 
of War 57 and the making of a false official report in violation of 
Article of War 95. Examination of the uncontradicted evidence as above 
summarized leaves no reasonable doubt that the record of trial is 
legallyrsufficient to support such findings of guilty. 

As to the embezzlement, it was shown that accused, in his 
capacity of custodian of the squadron fund, was entrusted with money 
which he properly obtained by cashing a check constituting a part of 
the assets of the fund. Part of this money appears to have been paid 
into the fund, but the remainder, amounting to $185.14, was converted 
or appropriated by accused to his own use •. The exact use to which he 
put the money so converted does not clearly appear, but the evidence 
establishes beyond any possible doubt that it was used for his own 
benefit and not for the legitimate purposes for which he was entrusted 
with it. This was embezzlement as the term is used in Article of War 
9.3. Although there.is some evidence that he intended ul1;imately to repay 
the money, it does not appear that he ever ootually did so. In any event 
this is illllll8.terial to the issue of guilty•. Similarly immaterial is the 
question whether be had "custody" or "possession" of the funds since 
nothing more is necessary to constitute embezzlement than that the party 
charged have control or c~e of the money (CM ETO 1.302, Splain). · 

The false return for which accused was convicted under Article 
of War 57 is alleged to have consisted of the entries in the council · 
book showingapplication of the entire proceeds of the Key Field check 
to proper expenditures of the squadron. ~ere is no question that such 
entries were false and that accused knew it. It is true that he was not 
shown to have been aware that the signature of the post exchange officer 
on various of the vouchers. was forged, or that the expenditures shown on 
such vouchers bore no accurate relationship to actual purchases by the 
squadron. However, he was most definitely aware that the entries certi
fied by him as correct were false and fraudulent in that they accounted 
for the legitimate expenditure of the entire amount of the check, whereas 
in fact the fund had never received the greater part of such amount since 
he- himself had embezzle:cf it. The only question,, therefore, is whether 
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the council book constituted a "false return" within the meaning of 
the Article of .Jar. Although no reported cases were found on.the point, the 
words of the statute itself are clearly broad enough to include this 
type of report. It provides that "Every officer whose duty it is to 
render to * * * superior authority. a return of the state of the troops 
under his command or of the * * * funds * * * t~ereunto belonging, who 
knowingly makes a f~lse return thereof shall be ~ * *"· Fund custodians 
are required both by Army Regulations and, in the instant case, by' 
local rule, to keep account of' the funds with which they are entrusted, . 
such account being subject to'periodic inspection by 11superior authority". 
That accused was well aware of this purpose of the council book is shown 
by the very fact that the preparation of the entries and his certifica
tion thereof v1ere occasioned by such an inspection and were undoubtedly 
designed to forestall further criticism by superior authority;· Such 
certification, therefore, constituted a false return within the meaning . 
.or the Article. · 

The charge under Article of War 95 vias essentially th.a same as 
that laid under Article of ::rar 57 and hence no further discussion of 
the facts is necessary. There is of course no impropriety in making 
the same transaction the subject of charges both under Article of 'r7ar 
95 and some other applicable article (CM 2~2773, Jonas, 34 BR 189,1944). 
Moreover, the Manual for Courts-iJa.rtial specifically provides that the 
deliberate making of a false official statement constitutes conduct un
becoming to an officer and a gentleman within the meaning of the Article 
(IDM, 1928, par.151, p.186). As previously indicated, the statements 
made by accused were known by him to be false and were designed .to de
ceive superior authority. Since they were made in the course of.. an 
official report, there is no doubt that they constitute violation of 
Article of '.lar 95 (Cf.I ETO 2777, Woodson,1944). 

·6. Several procedural and ·evidentia.J.. matters require comment. 

Over objection by the defense, the prosecution was permitted to 
introduce'two witnesses ·who testified as to the good reputation for truth~ 
and veracity o:f prosecution's witness, Lieutenant :Vadas. .Under the rule 
adopted by the Board of Review, such testimony is admissible where the 
witness in question has· been impeached, whether such impeachment be ac
complished by evidence of the witness' bad character, prior convi~tiona 
or inconsistent statements· (CM 211228, !£n..:tl, 10 BR 31, 1939). The 
question, therefore, is whether Lt. Wadas was impeached. In this-con
ne'ction, the witness was asked on cross-examination whether he had been 
punished under Article of ~'la:r 104 for his j>art in the transactions to . 
which he testified. Thereupon the folloWing exchange of remarks occurred 
between counsels ·, 

-,.
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11 TJA I believe the defense is bringing 
that out for impeachment, is that 
correct: 

DC : To show the 1 interest of the-witness. 

TJA For impeachment purposes 'rould be 
t; ·t·: only reason valid. I have no 
ot.j1:Cction for that purpose. 

D C : Right" (R.3.3). 

Although punishment under Article of Nar 104 falls short of a conviction 
of crime and hence evidence thereof is not ordinarily admissible for 
impeachment purposes (CM 2.35380, Bane, 21 BR 377, 1943), it is apparent 
that such evidence was offered by defense and was rE>ceived in this case 
for that very purpose. 7herefore it may properly be said that the defense 
placed the witness' character in issue frol!l the point of view of truth 
and veracity and ,thereby opened ·the door for rebutting evidence of the, 
kind offered by the prosecution. In any ·event, Ewen assurrl.ng the evidence 
to have been improperly admitted, the guilt of accused is so clearly 
established by uncontraducted evidence that findings of the court could 
not have been affected by it. Hence, no prejudice resulted (See_CM 
20.3036, Gemeke, 7 BR 37, ~935). 

Objection was made by the defense to proof by purol evidence 
of the receipt.of the.Key Field Exchange check. Receipt of this check, 
how·ever, was merely collateral to the real issues of the case. _There 
was no necessity or intent to prove its contents and the evidence was 
offered merely to show its delivery to ac~used and to explain the manner 
in which.he came into possession of its p:r:oceeds. Under these circwn
stances, the parol evidence ·was acceptable ( 1 Wharton 1 s Criminal Evidence 
(11th Ed.1935), sec.40'7,p.650). 

The record does not show that arlcused was Y:arned of his rights 
either by the law member or defense couns~l. However, in view of the 
competence with which he was represented by defense counsel, as well as 

.the fact that he himself was an experienced officer and a graduAte of 
the_ United States Military Acadenw, it may be assumed th11t. his failure 
to testify was not attributable to any lack of understanding of his 
~ights in the matter. Under thes~ circumstances, it is not legally 
required ·that the court e:xplain his rights, although it is of course 
always the better practice to do so (Mcrn, 1928,, par.49g, p.38)~ 

7. The charge sheet shows that accused .is 42 years and 11 months 
of age and entered active duty 17 April 1942 in the grade of Captain, 
A:rrrry of the United States. Previous military service included attendance 
at the United States Military Acadenw from 12 June 1919 to 12 June 1~24, 
and duty as a second lieutenant, 16th Infantry, from 12 June 1924 to·4 
March 1925. ( 
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8. The court was legl'J].ly constituted and had jurisdiction of the 
person and offense. No errors injuriously affecting the substantial 
rights of accused were committed during the trial. The Board of Review 
is of the opinion that the record of ·trial is legally sufficient to 
support the findings of guilty and the sentence as confirmed. . · 

9. Dismissal, total forfeitures arid confinement at hard labor 
for three years are authorized upon conviction of violation of either 
Article of 'Jar 57 or 93. A sentence of dismissal is mandatory upon 
conviction of violation of either Article of War 57 o~ 95. The desig
nation of the Eastern Branch, United States Disciplinary Barracks, 
Greenhaven, New York, as the place of confinement· is authorized (AW 42; 
Cir.2101 WD, 14 Sept. 1943, sec. VI as amended) • 

Judge Advocate. .. &j.~XhfCee~ 
If . - • 

._/11.ali..._..rttm-.....-.....·"'"'1.;" ........--- Judge Advocate 
___ ....S---./r.u.-=·.-'·~..::...:..r.•=~ 

_·a:_,..·- __ ...,..J_,1.-._ Judge· Advocate . ......_.___,d,,._:_4_~_)"1'7;;-· 
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lat Ind. 

Wa:r Department, Branch Office of The Jud~e Advocate General with the 

European .Theater of' Operations. 2 8 APR 1945 . TO: Commanding 

General, European Theater of Operations, APO 887, U. S. Army. 


-
1. In the case o£ Captain VSILLlAl'vl J. BRUN1iER ( 0-461495), Air 


Corps, 13th Replacement Control Depot, attention is invited to the 

foregoing holding by the Board of Review that the record of trial 

is legally sufficient to support the findings of guilty and the sen

tence. Under the provisions of Article of ~'far 50';-, you now have 

authority to order execution of the sentence. 


2. When copies of the published order are f~rwarded to this 
office, they should be accompanied by the foregoing holding and this 
indorsement. The file number of the record in this office is CM ETO 
8164. For convenience of reference please place that number in brackets 
at the ·end :Jf the order 1 (CM ETO 8164) • · 

~~< 
¥.' C. McNEIL,· . 
Qiral, United States A:rrrr:11 

ge Advocate General. • 
Pt:>,.._ 

( Senteme ordered executed. ClCllO lJJ, E'r01 J llay- 1945.) .. 

.• 

8164 


• 
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Branch Office of The Judge Advocate General 
with the 

European Theater of Operations 
APO 887 . 

BOARD OF P..EVIE\'I NO. 3 

CM E'ID 8165 

UNITED STATES 

v. 

Capt a.in BERT P. CP.ADDOCK 
(0-436994),.Service Company, 
330th Infantry 

!8 APR iS45 

) 83RD INFANTRY DIVISION 
) 
) Trial by GCM, conve~d at Izier, 
) Belgium, 9 Januazy 1945. Sentence: 
) Dismissal. 
) 
) 

HOLDIID by BOAPJJ OF &WIEN NO. 3 

SIEEIBR, SHEre..{AN and D.:il'!EY, Judge Advocates 


1. The record of trial 'in the case of the officer named 
above has been examined by the Board of F1.eview and the Board submits 
this, its holding, to the Assistant Judge Advocate General in charge 
of the Branch Officer of The, Ju:ige Advocate General with the Euroi:ean 
Theater of Oi:era~ions. . · · ' 

2. Accused was tri~d ·upon the following Charge and si:e cifi 
cations: 

CHARGE: .Violation of ·the 95th Article of Har. 

Specification 1: In that Capt.a.in Bert P. Craddock, 
Service Com~ny, JJoth Infantry, did, at or 
near Dalheim, Luxembourg, on or ·about 3 Novem-, 
ber 1944, with intent. to deceive Lieutenant 
Colonel Snyder L. Peebles, his superior offi 
cer, officially report to the said IJ.eutenant 
Colonel Snyder L. Peebles that he knew nothing 

. . 	 about the presence or a camera in a damaged 

package addressed to Lieutenant William J. 

Ready, which report wa.s known by the said 

·captain Bert P. ·Craddock to be untrue in that· 

he had previously taken physical possession 

of said canera. 
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Specification 2: In that -1~ -1~ * did, at or 
near Dalheim, Luxembourg, on or about 
5 November 1944, with intent to deceive 
Captain ii. jJ. Allen, III, his superior 
officer, officially report tfi the $aid 
Captain W. w~. Allen, III/writing, as 
follows: 

APO 83, U S ArJey" 
5 November .1944 

This is to certify that I, the undersigned, 
have no knowledge of the whereabouts of ca.n:era 
and film allegedly missing from a package ad
dressed to Lieut~nant William J. Reacy and in
dorsed by me for· return to serxier, on or about 
1 Septenber 1944. 

(sgd) 	Bert P. Craddock 
BERT P. CRADDOCK 
Captain, Infantry 

which report was known by the said Captain Bert 
P. Craddoc.k; to be misleading, in that he then 
ha.d knowledge o:t important facts concerning the 
receipt and disappearance of the said camera · 
a.nd film which it was his duty to disclose. 

Specification 3: In thB.t * *"* did, at or near 
Dalheim, LuxelllOOdrg, on or about 5 November 
1944, with intent to deceive Captain W. W. 
Allen, III, his superior officer, wrongfully 
indu::e Pr:Lva.te First. Class Laurence w. Roney, 
Company I, 330th Infantry, to officially re
port to the said Captain W! W. Allen, III, 
in writing, as follows: 

APO 83, U.S. Army 
5 November 1944. 

Q~~TI !J.Q!.!:§. 

I certify that I .have no knowledge of the camera 
and film allegedly missing from a package addressed 
to Lieutenant ~illliilll J. Ready and checked and veri- . 
fied by me against Casualty Records of this office 
for retuni to sender, on or about 1 Septeni>er 1944.· 

(Sgd) 	Laurence w. Roney 
LAV/RENCE W. RONEr 

33805065 	 81 
....~ 

Pfc, Co.I, 330th Ir!.f. _t ) 
··~t·L .. :~-- .._.!, 2· ,_ 
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Subscribed and sworn to before me this 
5th day of November 1944 

(Sgd) 	\'! ~'T !..llen III 
vr .w .AILEN,III, 
Captain, Infantry, 
Adjutant. 

which report was known by the said Captain 
Bert P. Craddock to be untrue in tha. t he then 
knew that the said Private First Class Roney 
did have knowledge of important facts concern
ing the said camera and film. 

· to 

He pleaded not guilty/and was found guilty of the Charge' and 

specifications. No evidence of previous convictions was intro

duced. He was sentenced to be disnissed the service and to for

feit all p~ and allowances due or to becOIIB die. The reviewing 

authority, the Co.lllI!B.OOing Gemral, 83rd Infantry Division, a:?

prOY'ed only so much of the sentence as provides for dismissal 

from the· service and forwarded the record of trial for action 

under Artie le of iiar 48. The confirming authority, the Command

ing General, European Theater of Operations, oonfinned the sen

tence and withheld the order directing execution of the sentence 

pursuant to. Article of War 5~. . 


3. The evidence for the prosecution was as follows: 

a. Specification 1 of the Charge. Lieutenant William _ 
J. Ready, Compa.ey I, 330th Infant:cy, was killed in action somewhere 
in France between 4 July and 1 A~ust 1944 (RS,23). His mother, 
had sent a package to her son which arrived soon after his death 
and v.hile the regim:!nt was in the environs of Carentan, France 
(Rl5). Private First Class Laurence W. Roney who checked battle 

· casualty mail for Company I (Rl4) received. the package ani called 
accused's attention to the fact that it was partly open, disclos
ing a calll3ra, so.l!J3 films, candy and other things (Rl.5 ,20). Accused 
said "he would take care C?f the camera ani wrap it up and serrl it 
back to Mrs. Reaey 11 (Rl5). Roney thoo pl.aced the .canera and film 
on accused's desk, wrapped up the remaining contents of the pack
age and mailed it back to Mrs. Ready (Rl5). The camera and films 
remained on accused's deak for about a week (Rl5,30), but during 
a subsequent move of the regimmt the camera was either lost' or 
stolen f~om accused (R9,30). On 3 November 1944, while·the regi
nent was at Dalheim, Luxenbourg, Lieutenant Colonel Snyder L. 
Peebles, ~xecutive Officer of the regim:!nt, received a letter 
from Mrs. Ready, containing official irrlorsenents, which required 
an investigation with reference to a cane ra allegedly missing from 
a package returned'to her. In response to Colonel Peebles' inquiry 
regarding this natter accused stated to him over the telephone that 
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11 he remembered too .1:1eady package and 
that as he recalled it, it contained. 
a lot of broken cooldes and that the 
only thing he had to repair it with 
was some kind of tape; t rat he re
p:i.ired the packare as best he could 
and returned it, and, so far as he 
knew, he knew nothing about any camera 
being in i ti' (R?). 

;\bout five or six days later, in a casual conversation with the · 
colonel, accused, again repeated substantial~ly the same statement 
(PJ3) • 

b. Specifications 2 and 3 of the Charge. ~t th: re-· 
quest -of Colonel Peebles, Captain k•illiam \'{ • .'l.llen, III, 330th In
fantry, called accused on the te1ephone on 3 lfoverriber 1944 and 
"asked him for statements that he knew something about the package, 
or that he didn't know anything about tre package" (Rll). Although 
accused told Roney on 4 Noveniber that he had lost the ca.ire ra (Rl7), 
he prepared on 5 November two statenents, one. of which he signed 
certifying that he had "no knowledge of the whereabouts of camera 
and film allegedly missing from a ps.ckage addressed to Ll.eutenant 
William J. Ready". (Rll,16; Pros.Ex.l) while the otrer was then 
signed at the request of accused by Roney certifying that he had 
11no kncwledge of the camera and film allegedly missing from a pack
age addressed to Lieutenant iiilliam J. Ready" (Rl2,15,16,18-19; 
PrQs.Ex.2). Captain ~en received both statements from accused 
on 5 Novenber (FJ.l). On or about 21 November accused voluntarily 
called upon Colonel Peebles and in:iicated that he wanted to change 
his fonner statenents (RS). He said, in substance, that 

"the Ready package, as it was being taken 
out of the mail bag, Y:as so badly broken 
that a camera fell, or was falling out 
of it. It was called to his attention 
by the mail orderly;· that he told the 
soldiers he would take care of the camera 
and mail it back to Mrs. Heady. This was 
during combat and th:l.t he and his comp:i.ny 
were quite busy, so he nerely repaired 
the damaged package and sent it bach: to Nirs. 

' 	 Ready, and that he kept the camera on his 
desk, intending to send it.back; tra.t a move 
was nade and during the process of this move 
the cane ra was either lost or stolen from 
his dis µitch case while he was riding in 
th'e .front seat of tre truck" (R9). ' 

Accused further explained he was hoping he V«:>Uld find the carera 
and return it, or ·pay Mrs. Ready without having anything· more dore 
about it of an official nature (R9). · 
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4, For the defense, accused's capabilities as an 

officer ani his good character were shovm by the testimony 

~ lfa.jor Bedford F. Foster, •legirrental Intelligence Officer 

(P.24-25), of 1'.ajor Alfred I, l:ye rso~, (.eginent al Surgeon 

(R25) and by the stipulated testimony of Lieu.tenant Colonel 

George M •. Shuster (R39; Def,Ex.2), all of the 330th In.farrt_ry. 


5, Aft.er his rights were explained accused testified 

in sul;>stance that he decided to handle the return of the canera 

and film i;:ersonally because the mending material then available 


·in the regimmt was not adequate to repair the package and be

cause of his friendship with Lieutenant Ready. 'Ihe cam.er•, 

which previously had rested on his desk in open view, was lost 

during one of the regimental moves at the end of August (R32). 

His telei;:hone conversation with Colonel Peebles dealt principally 

with the handling of casualty mail in general and, as he under

stood it, the colonel did not ask him a direct question as to 

what he. knew about the ca.rrera (R38). He personally drafted the 

statemerts (Pros.Ex.l and 2) the night before ~hey were sigred 


' 	 by him and Private Roney (R36-37). ):le interrled both statenents 
to cover the 11present whereabouts" of the camera (R33). He had 
al~eacly sent llrs. Reaqy a money order for :i?30, the value she placed 
on the carnera and films and explained the ert.ire matter to her 
(R34). 

6. a. With respect to Specification 1 of the Charge, 
the court's findings of guilty were supported by comi::etent and 
substantial evidence that accused knowingly made an untrue official 
report to his superior officer with intent to deceive him, as al 
leged. Such conduct is clearly a violation of Article of War 95 
(MCM, 1928, par.151, p.186; ·winthrop's Military law arrl Precedents 
(Reprint, 1920), p.713; CM ETO 1538, Rhodes, and authorities therein 
cited), 

. 
b. The court 1s finding of guilty under Specification 2 

of the Charge was also fully supported by the ev:idence which showed 
beyond any reasonable doubt that accused ma.de the misleading offi 
cial report to Captain Allen with intent to deceive him, as alleged, 
an action equally a.s dii;ihonoring and disgraceful as that alleged 
1,lllder 'Specification l and similarly a violation of Article ,of War 
95 (MCM, 1928, pa.r.151, p.186; CM CBI 47 (1944), III Bull. JAG, P• 
238-). 

c. The court's findings under Specification 3 of tre . 
Charge were likewise supported by comJ:etent arrl substantial evidence. 
Inducing an enlisted man to make a false statement in an official 
report with intent to deceive is an offense under Article of War 95 
(\\Tinthrop 1 s Military Law and Precedents (Reprint, 1920), p.716; CM 
227910 (1943), II Bull. JAG, p.13-14). 
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7. The charge· she et shows that accused is .30 years of 
\ age. He enlisted 10 Deceinber 1936 at Fort Thomas, Kentucky; re

enlisted 10 December 19.39 at Fort Hayes, Ohio and was cormnissioned 
second lieut.er.ant, Infantry., AUS, 4 February 1942 at Fort Hayes, 
Ohio. 

8. 'Ihe court was legally constituted ard had jurisdiction 
of the person and offens~ No errors injuriously affecting the 
substantial rights of accused were corr.mitted during the trial. 
The Board of Hevia w is of the opinion tra t the record of trial is 
legally sufficient to support the findings of guilty <Jnd tile sen
tence. 

9. .A. sentence of dis missal is mandatory Uf>On conviction · 
of Article of War 95. 

-:- 7 / . 
~· t.1Pni 1~/!k Judge Advocate 

~ 0 ' 
j 

/ 
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1st Ind. 

1;:ar Department, Branch Office of The Jud~ Advocate General with 

the .C:uropean Theater of Operations. 2 8 At'R 194.!l TO: Commanding 

General, .C:uropea.rt Theater of Operations, APO 8871 U. s. Arm:!· 


1. In tre case of Captain BERT P. CRADIX>CK (0-436994), 

Service Company, 330th Infant.ry, attention is invited to the fore

going holding by the Board of Review that the record of trial is · 

legally sufficient to support the findi.ngs of guilty and the sen

tence, which hol,!llng is hereby approved. Urder the provisions of 

Article of War 5ok, you now have authority to order execution or 

the sentence. ' 


2. All members of tre court, the regiloontal colI!Ila.nder,. 
his executive officer and adjutant, both of whom were prosecution 
witnesses, the division adjutant, tre' regimental chaplain, and seven 
other officers of the regl.ment have s:fgned reco.mmendatio:l3 tlat tm 
sentence be suspended, which are attached to the record of trial• 

. 3. When copies of the publisred order are forwarded to 
this office, they should be accompanied by the foregoing holding 

·and this itxlorsement. The file nunber of tba recar-d in this office 
is CM ETO 8165 • For oonvenience or reference please place that 

. number in brackets at the end of the order: (CM ETO a165) • 

.. ··t¢~ 
' ~~-~Nm••... 

Brigadier General , UnitedStates ~, 
Assistant Judge Advocate,Generale 

Sentence ordered executed. OClro 1501 ETO, 18 May .1945•) 

8.165 
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Branch Office of The Judge Advocate General 


with the 

European Theater of Operations , 


APO 887 

BOARD OF REVIEW NO. l 

CM ETO 8166 

UN I T·E D STATES ) 
) 

v. ) 
I

Private OLIN Vi. WILLIAMS ~ 
(34649494), 4194th Quarter
master Service Company 

) 
) 

14 MAR 1945 

NORMAlIDY BASE SECTION, CQtlI,IDNICATIONS 
ZONE, .EUROPEAN THEATER OF CIPEfl:A.TIONS 

TriaJ. by GCM, convened at Gra.nville, 
Department of Manche, France, 15 
December 1944. Sentence: To be 
hanged by the ~eek until dead. 

HOLDING by BOARD OF REVIEW NO. l 

RITER, SHERI1IAN and STEVENS, Judge Advocates 


.. 
l. The record of trial in the case of- the soldier named above 

has been examined by the Board of Review, and the Board submits this, 
its holding, to the Assistant Judge Advocate General in chBrge of 
the Branch Office of The Judge Advocate General with the European 
Theater of Operations • 

.2. Accused was tried upon the.following Charge.and specifica
tions: 

CHARGE: Violation of the 92nd Article of wa:r. 

Specification 1: In that Private Olin W. Williama, 
4194th Quartermaster Service Company did, at 
Le Chene DanieT, A Cherence Le Heron, France, 
on or about 0250 hours, 24 September 1944, 
with malice af'orethought, rllliully, deliber
ately, feloniously, unlaw1'ully, and with 
premeditation kill one Albert Lebocey, a hulnan 

.being by shooting him with a carbine rifle. 

- 1 
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Specification 2: In that * * * did, at Le Chene 
Daniel, A Cherence Le Heron, France, on or 
about 0250 hours, 24 September 1944, forcibly 
and feloniously, against her will,·have car~ 
nal knowledge of lladame Germain& Lebocey. 

He pleaded not guilty and, all of the members of the court present 
at the time the vote was taken concurring, was found guilty of the 
Ch<i.I'ge and both specifications thereunder. No evidence of previous 
convictions was introduced. All of the members of the court present 
at the time the vote was taken concurring, he was sentenced to be 
hanged by the neck until dead. The reviewing authority, the Com
manding General, Normandy Base Section, Communications Zone,European 
Theat~r of Operations, approved the sentence anq forwarded the re
cord· of trial for action under Article of fiar 48. The confirming 
authority, the Commanding General, European Theater of Operations, 
confirmed the sentence and withheld the order directing execution 1 
thereof pursuant to Article of War 5'*· . ' 

3. The evidence for the prosecution was, in pertinent ·summary, 
as follows: · 

On 23 September 1944 accused was a member of the 4194th 
QuarterlllB.Ster Service Company (R20-21). About 2020 or 2040 hours 
on that day, he and two other colored American soldiers, all unarmed, 
came to the house of All:ert Lebocey, at Le Chene Daniel, A Cherence 
Le Heron, France (R5,lO,lJ,16,19). , (Accused testified his camp was 
two miles or mo.re from.the house (R.36)). With Lebocey lived his 

__! wife, Germaine, 44 years of age,· and their young daughter (R5) .- The 
soldiers demanded cider, but as the cider on' the table was not drink
able, they drank cognac which they had with them and helped themselves 
to coffee (R5,14-15). After· about one-halt to three-quarters of an 
hour Madame Lebocey took her daughter upstairs to bed. Hearing steps" 
on the stairs, she descended them partway and accused attempted to 
grasp her but she eluded him (R6,ll,15). She reproached the soldiers 
because -she was frightened and the two soldiers other than accused 

.lert the house. She later ejected accused from the house (R6-7,15, 
18), and then retired with her husband (RS). · 

About 0300 hours 24 SeptembEir accused returned, armed with 
a carbine, and knocked on the front door (RS,17,19; Pros.Ex.BY. · 
N.adame Lebocey threw the contents of a chamber pot at him from the 
window over the door (RS; Pros.Ex.B), .whereupon he broke down the 
door.and. entered the house. She asked her husband to arise and de
fend her and, dressed only in a shirt, he preceded her do11I1stairs · 
(RS,17). Accused, standing near the door, fired a shot at Lebocey, 
who said "'Swine'"• Accused then fired a second shot and Lebocey 
fell to the floor and died either immediately or shortly thereafter 
(R9,13,17,18,26-27; Pros.Ex.C). One of the.shots struck the hour 

8166 
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•xn on a large clock in the room. The clock stopped at 3:50 (R17, 
19,23-24; Pros.Ex.A). The occupants of the Lebocey home used French 
time, but the clock showed American time (two hours in advance of 
French time)(Rl6). · . 

Madame Lebocey testified that after shooting her husband, 
accused threw her upon the floor and grasped her throat. She pushed 
him away, but he held her by the.throat and when she shouted he 
placed his hand over her mouth. He then •pulled open my thigh" and, 
as she continued shouting, struck her in the face (R9). Accused 
then got upon Madame Lebocey and engaged in intercourse with her 
against her will. He remained upon her about ten minutes and then 
arose, whereupon she escaped with her daughter {RlO). The victim 
went to her mother's house and thence to accused's camp where she 
saw a group of soldiers and shouted for help (Rll. 112). Accused was 
present at reveille at 0545 or 060o hours 24 September. He was re
quired to work on the day shift at 0700 hours_ (R22-23). · 

The victim was positive at the trial in her identification 
ot accused, .who lacked a front tooth, as the soldier who came to 
her home on one occasion before the night in question (R16-17),came 
earlier on the evening of 23 September (Rl0,18) and grasped her on 
the staircase (Rll), and returned about 0300 hours on 24 September, 
killed her husband and raped her (Rl0-11). She identified him with 
certainty and without hesitation at two identification parades on 24 
September, one in the working area and one in the company bivouac area 
(Rl0,19,21-22,29-31). At the time of the first identification she 
pointed at accused and said in French n 'There he is. It is you who 
have killed UV husband'" (R30). The law member cautioned the court 
that the quoted· statement was admissible only as proof of identifica
tion bj- Madame tebocey and not as proof of the truth of her state
ment (R.30). 

4. a. Attar an explanation of his rights, accused elected to 
take the stand in his own behalf. He testified in substance that 
he was at the house of Madame Lebocey'on the evenings of Wednesday
(20 September 19.44) (R34) and Friday (22 September). He arrived 
there with two companions on the evening in question (Saturday-, 23 
September) around 2000 or 2030 hours and they drank cognac ot ·.their 
own and cider and coffee offered them by the Leboceys, who were pre
sent with their daughter. All three soldiers left about 2230 hours· 
and returned to their bivouac area, two miles or more .from the house. 
When accused arrived at the area he saw a jeep driver named Barmore. 
Accused went to the mess hall and thence to his pup tent where he 
w~nt to sleep • He did nothing with his carbine before the •CID · 
got it• (R35-36), and fired it on only one occasion which was before 
they moved to the area. The .following morning (24 September) he · 
arose about 0530 or 0600 hours and attended reveille. Thereaf'ter 
he and others turned in their arms and went to work (R37). 
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b. The following additional testimony was introduced for 
the defense: Technician Fourth Grade Ozell Baker, cook of accused's 
company, testified he saw accused in the mess hall or tent about 
2230 or 2300 hours 23 September (R38). · 

Private John T. Barmore, also of accused's company, 
testified he saw accused in the mess hall about 2330 or 2400 hours 
23 September. Accused helped him load chow on a truck, left and 
went back towards his tent (R39-4l). 

c. A mo~ion by the defense for a finding of not.guilty as 
to the Charge and specifications (R.32) was overruled by the court 
(R33). " . 

5. a~ · Specification 1: 

Murder is the killing or a hmpan being with malice 
aforethought and without legal justification or excuse. The malice 
may exist at the time the act is committed and may consist of know
ledge that the act which causes death will probably cause death or , 
grievous bodily harm (MCM, 1928, par.l.4S_!!, pp.162-164). The law / 
presumes malice whe~e a deadly weapon is used in a manner likely ~o 
and does in fact ca.use death (1 Wharton's Criminal Law, 12th Ed.,. 
sec.4261 pp.654~655), and an intent to kill may be inferred from 
an act of the accused which manifests a reckless disregard of human 
life (40 CJS, sec.44., p.905, sec.79B,· pp.943-944.). 

The evidence shows that atter the e arller unsuccessful 
visit to the Lebocey home on the evening in question acct;aed, whose 
identity was firmly established, returned to his bivouac area two 
miles away, seem-ed his carbine and went again to the house. Then 
followed accused's deliberate, purposef'l.:.l, cold-blooded shooting of 
Albert Lebocey, with the aim of eliminating him as his wife's pro
tector and thus as a potential interferer in accused's plan to. 
secure intercourse with the woman·. The record fully supports the 
findings of guilty of murder (C1A ETO 55S4, .Yancy, and au tlx>rities 
there cited). 

b. Specification 2: 

Rape is the unlawful carnal knowledge of a woman by 
force and without her consent. Any penetration of' her genitals is 
sufficient carnal knowledge 1 whether emission o'ccurs or. not. The 
force involved in the act of.penetration is alone sufficient where 
there is in fact no cQnsent (MCM, 1928, par.148E, p.165). 

The evidence shows that after eliminating threats of inter
ference from her husband by shooting him, accused threw himself' upon . 
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~'ladame Germaine Lebocey, strugeled with her, held her throat,attempted 
.to stifle her cries, ·struck her, mounted her and engaged in inter
course with her aeainst her ;vill. Her testimony is clear and con
vincing and is not disturbed by the attempted .alibi evidence 
introduced by the defense, ·Which utterly fails to account for ac-· 
cused's whereabouts or actions at the time of the offenses and for 
a considerable period before and after the same•. The record fully 
sustains the findings of euilty of rape (CH ETO 5584, Yancy; CM ETO 
72521 Pearson and Jones; and authorities cited in those cases).- .. 

c. The issue of accused's identity as the slayer.and rapist 
raised by his testimony denying his presence at the time and place of 
the offenses was determined against him by the court. In view of the 
strong evidence in suppo~t of such determination the same will not be 
disturbed· by the Board of Review upon appellate reView (CM ETO JSJ2, 
Bernard Vl. Smith). · · 

6. The charge sheet shows that accused is 23 years of age and 
was inducted 20 March 194J. He had no prior service. 

7~ The court was legally constituted and had jurisdiction of 
the person and offenses. No errors injuriously affecting the sub
stantial rights of accused were committediduring the trial. The 
Board of Review is of the opinion that the record of trial is legally' 
sufficient to support the findings of guilty.and the sentence. 

8. The penalty for murder and for rape is death or lif'e 1.m
prisonment, as the court~ma.rtial may direct (AW 92). 

_ __,f"-i_.,·k"-/_:_·~_l.:...._A..;..it:_:____ Judge .Advocate 

-7 
~~--~·_!"__·_·_'~~~~--~~~--~----~Judge Advocate 

................................,/_·_;[_,-~~_~=·
_....'~· .....·.... --~i.w....-- Judge Advocate 
~'7 
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lst Ind. 

War Department, Branch Office of The Judge Advocate General with 
the European Theater of Operations. 16 M~~ 1~45 TO: Commandi:ag 
General, European Theater of Operations, APO 887, U. S. Army. 

l. In the case of. Private OLIN W. WILLIAMS (34649494) ,4194th 
Quartermaster Service Company, attention is invited to the fore
going holding by the Board of Review that the record of trial is 
legally sufficient to support the findings of guilty ahd the sen
tence, which holding is hereby approved. Under the provisions of 
Article of War 5~, you now have authority to order execution of 
the sentenc~. 

2. When copi-es of the published order are forwarded to this 
office, they should be accompanied by the foregoing holding, this 
indorsement and the record of trial which is delivered to you here
with. The file number of the record in this office is CM ETO 8166. 
For convenience of reference, please place that number in brackets 
at the end of the order 1 (CM ETO 8166). 

J. Should the sentence as imposed by the court and confirmed 
by you be carried into execution, it is requested that a .t'ull. copy 
or the .proceedings be forwarded to this office in order that its 

.files may be completeA.. . ~ q 110 .11,,.,~· 
. / "\ \ I· I{:?',·. 

. ~~\, . }.. ··- /~> 
.. ~~ Ql\\ \!:. 

/ ~-~llcNEU., I . , .. '. ..,,
Brigadier General, United .::>tate~ • 1 ~~!~V..i \~ i:> t~ 

Assistant Judge Advocate Gener ' 
0 

..J , ,. · O }·~~ 
. -~~'6 • ,..,'-••·' ,..... " 

\. ·'~l Incl: ' < / ...... ,-.~:;; . 
, />i: I ·,,··~ • ·~ r·"J.\ Q .Record of Trial. '--.~~,i~' ""'10 . ...;.. _ 

( Sentence ordered Executed. GCMO 85, ETO, 24 Kar 19450) 
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Branch Off ice of The Judge Advocate General 
with the 

European Theater of Operations
.A.PO 887 

BOARD OF REVIE:':'l NO. 2 

CM ETO 8171 

U N I T E D S T A T E S ) 45TH INFANTRY DIVISION 
) 

v. 

Private JOHN RUSSO 
(20204297), Headquarters
Company, 645th Tank 

,Destroyer Battalion 

) 
) 
) 
) 
) 
) 
) 

Trial by GCM, convened at· APO 
. 45, u. s..Army, 13 February 1945. 
Sentence1 Dishonorable discharge,
total forfeitures and confinement 
at hard labor for life. Eastern 
Branch, United S~ates Disciplinary
Barracks, Green..~aven, New York 

HOLDING by BO.ARD OF REVIEW NO. 2 
VAN BENSCHOT~N, HILL and JULI.AN, Judge .Advocates 

1. The record of trial in the case of the soldier 
named above has been examined by the Board of Review. 

2. Accused we're tried upon the following Charge and 
specifications: 

CHARGE:. Violation of the 58th Article of War. 

Specification 1: In that P~ivate John Russo, 
Headquarters Company, 645th Tank Des
troyer Battalion, did at or near Naples,
Italy, on or about 8 August 1944, desert 
the service of-the United States, by
absenting himself without proper leave 
from his organization with intent. to 
avoid hazardous dutyi to wit: Combat 
operations against e ements of the 
German Army, and did remain absent in 
desertion until he returned to military
control on or about 21 August 1944. 

- l 
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Specification 2: In that * * * did at or near 
Naples, Italy, on or about 21 August 1944 
desert the service of the United States 
by absenting himself r.it~out proper leave 
from his organization with intent to avoid 
hazardous duty, to wit: Combat operations
against elements of the German army, and 
did remain absent in desertion until he 
returned to ·military control on or about 
16 January 1945. 

He pleaded not guil~y and, all the members Qf the court present 
at the time the vote was taken concurring, was found guilty
"of the specificatj.on and the charge". No evidence of pre
vious convictions was.introduced. All of themembers of the 
court present when the vote was taken concurring, he was 
sentenced to be dishonorably discharged the service, to 
forfeit all pay and allowances due or to become due, and 
to be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his natural life. The 
reviewing authority approved only so much of the findings 
of guilty of desertion from 8 August 1944 to 12 August 1944, 
approved the. sentence, designated the Eastern Branch, United 
States Disciplinary Barracks, Greenhaven, t~ew York,· as the 
place of confinement and forwarded the record of trial for 
action, pursuant to the provisions of Article of War 501. 

3. The evidence for the prosecution establishes that 
on 8 August 1944 accused was a member of Headquarter:;; Company, 
645th Taruc Destroyer Battalion, which organization was located 
at Naples,_Italy (R4,6,10). Together with the men of his 
company accused was aboard a Liberty ship which was anchored 
in.the Naples harbor. All the personnel aboard had been 
issued extra equipment preparatory for an amphibious landing. 
Vehicles loaded thereon were waterproofed (R5). The company. 
commander, who happened to see accused aboard ship on 8 August 
1944, specifically told him "not to leave the ship" (R4,5).
At a roll call held on deck sometime during the day accused 
was missing. A search was made for him but he was "nowhere 
to be found" (R4,5). He had no permission or authority to 
be absent (R5). Thereafter the· ship sailed from Naples and 
landed on the shores of Southern France. Accused-was not 
present with his company and did not participate in the 
invasion of Southern France (R5). There was received in 
evidence, without objection by the defense, an extract copy 

·.J•,'. -1'2 
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of the morning report of Headquarters Company, 645th Tank 

Destroyer Battalion, showing accused absent without leave 

on 8 August 1944 (R3; Pros.Ex.~!\.). It. was stipulated by

and between the defense, with the expressed consent of 

the accused, that his return to military control occurred 

on the 12th day of August 1944, following his apprehension

by a membe~ of the military police at Salerno, Italy (R6). 


On 21 August 1944 accused was being held at the 
Peninsula Base Section Stockade located between Naples and 
Aversa, Italy (R7). First Lieutenant Vernon s. Sc:eltzer, 
the Executive Officer. of :S:eadquarters Company, 645th Tank 
Destroyer Battalion, signed.a release for accused and took 
him back to a rear echelon area, near "Giuliano. He was 
place·d in arrest in quarters and instructed not to leave 
the area (R7). The lieutenant told him that a group of 
men were being sent to Southern France to rejoin their 
organizations and that he was 11 going to send him out then" 
(n7). The rear echelon remained in this area "a matter of 
a couple of weeks" after which it sailed for France. During
this time accused's.restriction was not.lifted and no per
mission was given him to leave the area of the company rear 
echelon. However, he absented himself and did not accompany
the members of his company in this movement (R8,10). Sub
sequent to their arrival in France the organization engaged
in combat with the enemy (R9). Accused did not participate
in this action and was not present with the company at any 
time between 22 August 1944 and 16 January 1945 (R9,10,11).
He voluntarily returned to his ·organization on the latter 
date at Phalzburg, Alsace, France (Rll). The extract copy 
of the morning report introduced in evidence, without 
objection by the defense, contains a second entry showing
accused absent without leave from 22 August 1944 until 15 
January 1945 (R3; Pros.Ex.A). · 

4. The accused after his rights as a·witness were fully 
explained to him elected to remain silent and no evidence 
was introduced in his behalf (Rl2). · 

5. Competent uncontradicted evidence established that 
accused absented himself without proper leave.from his or
ganization on 8 August 1944 and that ~e remained in unautho
rized absence until 12 August 1944 when.he was returned to 
military control following apprehen~ion by the military · 
police. On or about 21 August 1944 he again absented himself 
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without leave and remained absent witil he voluntaril1 

·returned to his company on 16 January 1945. At the time 
of his first absence accused and the members of his company 
were aboard a Liberty ship anchored in the harbor of Naples,
Italy. Waterproofed vehicles were loaded on the ship and 
the men had been issued extra equipment, all or which indi
cated preparation for an amphibious operation against the 
enemy. An important mission was imminent and accused was 
specifically told that he was not to leave the ship. How
eve.r, at a roll call held that day he was missing and could 
not be found. Thereafter, the ship sailed and accused's 
company made an amphibious landing on the shores of Southern 
France. It is a well-known historical fact, of which the 
court and the Board of Review may take judicial notice, 
that the first American troops participating in the invasion 
of Southern France, landed on 15 August 1944 (CM ETO 7148, 
Giombetti). The court was justified in finding that accused. 
quit his organization with intent to avoid combat operations
against the enemy. 

At the time accused absented himself on the second 
occasion,.he was under restriction at· a rear echelon post
in Italy awaiting orders for shipment to rejoin his organi
zation then fighting in the south of France. He was speci
fically informed of the fact that he was.going to be sent 
to France and was instructed to remain in the company are~ 
pending further instructions. He had·full knowledge therefore 
of his impending shipment for the purpose or rejoining his 
organization in·combat. His second unauthorized absence 
resulted in accused again avoiding the hazard of combat . 
against the enemy. His organization made the landing in 
Southern France and was in action against the enemy~ Under 
such circumstances, the court was fully justified in finding
that on each occasion accused knew that action against the 
enemy was impending and that he deliberately absented himself 
without authority and with the specific intent or avoiding
hazardous duty as such term.is defined and denounced by 
Articles of War 28-58. The offenses of desertion are thus 
completely established (CM ETO 4743, Gotschall; CM ETO 6093, -
Ingersoll; CM ETO 6177, Transeau; CM ETO 71$3, Steitz; 
CM ETO 7230, Magnanti). 

6. The charge sheet shows that accused is 24 years or 
age and enlisted on 20 November 1939 at Brooklyn, New York. 
No prior.service is shown. 
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7. The court was legally constituted and had juris
dict_ion of the person and offenses. No errors injuriously
affecting the substantial rights of accused were committed 
during the trial. The Board of Review is of the opinion
that the record of trial is legally sufficient to support
the findings of guilty as approved and the sentence. 

8. The.penalty for desertion in time of war is death 
or such other punishment as a court-martial may direct 
(AW 58). The designation of the Eastern.Branch, ~nited 
States Disciplinary Barracks, Greenhaven, New York, as the 
place of confinement, is authorized (AW 42; Cir.210, WD, 
14 Sept.1943, sec.VI, as amended). 

r,n~'r~'."· 'i: :\l 
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Branch Off ice of The Judge Advocate General 
with the 

European Theater of Operations
APO 887 

BO!\.RD OF REVIEW NO. 1 

CIV1 ETO 8172 · 

UNI'l'ED S T A T ~ s ) 45TH INFAlfJ:RY DIVISION 

) 


v. ) Trial' by GCM, co~vened at .A.PO 
) 45, U. S. Army, b lt'ebruary 1945. 

Private BRUCE S'l'. DENNIS ) Sentence: Dishonorable discharge, 
(12081085), Company G, ) total forfeitures and confine-. 
160th Infantry ) ment at hard labor for lifeo 

) Eastern Branch, United States· 
) Disciplinary Barracks, Greenhaven, 
) New York. 

HOLDING by BOARD OF· REVIEW NO. 1 1 

RI'l'Ert, BliRRO-if and STEVENS, Judge Advocates 

1. The record of trial in the case of the soldier 
named above has been examined by the Board of Review. 

2. .Accused was tried upon the following Charge and 
Specification: 

CHt;.RGE: Violation of the 58th .Article. of War. 

Specification: In that Private Bruce St. 
Dennis, Jr., Company G, 180th Infantry,
did at or near .A.mbreau, France, on or. 
about- 31 .A.ugust 1944, desert the ser
~ice of the United States by absenting 
himself without proper leave from his 
organization, with intent to avoid hazar
dous duty, to wit: combat operations 
against elements of the German .Armed 
Forces, and did remain absent in deser
tion until he surrendered himself at or 
near Wimmeneu, France, on or about 22 
Janua-ry 1945. · .. .. .. 8172' 
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He pleaded not guilty and, all of the members of the . 

court present at the time the vote was taken concurring, 

was found guilty of the Charge and Specification. Evi

dence was introduced of one previous conviction by 

special court-martial for absence without leave for 12 

days in violation of h.rticle of War 61. .All of the 

members of the court present at the time the vote was 

taken concurring, he was sentenced to be cishonorably

discharged the service, to forfeit all pay and allowances 

due or to become·aue, and to be confined at hard labor, 

at such place as the reviewing authority may direct, for 

the term of his natural life. The reviewing authority 

approved only so much of the findings of guilty of the 
Specificati~n as invol~ed a finding that accused did, at 
or near Ambreau, France, on or about 31 August 1944, desert 
the service of the United States by absenting himself with
·out proper· leave from his organization, with intent :to 
avoid hazardous duty, to wit: combat operations against 
elements of the German Armed Forces, and did remain absent 
in desertion until he returned to military control at or· 
near Bourg, France, on or about 24 December_l944, approved 
the sentence, designated the Eastern Branch, United States 
Disciplinary Barracks, Greenhaven, Jl:ew ~ork, as the place 
of ccnfinement, and forwarded the record of trial for 
acti9n pursuent to Article of War 50t. 

3. Prosecution's evidence established the following 
facts: 

Accused's organization, Company G, 180th Infantry, 
landed on the shore of southern France on "D Day", - 15 · 
.August 1944 (CM ETO 1548, Giombetti) (R5). Accused was 
present with his organization when it landed and was with 
it as it campaigned northward up the Rhone River valley 
in pursuit of the enemy· (R5, 8; Pros .Ex.B). The advance: 
was made with rapidity (R6). On 31 August 1944 his platoon 
reached Ambreau -,a town not far from Bourg (R4). It acted 
as guard of a read block - a concrete bridge over the ·river 
Rhone. Prior to reaching the bridge the company had fought 
a minor engagement with the enemy at a bivouac area (R5). 
Accused was on guard at the bridge during the morning, but 
when the time arrived for him to take the afternoon relief 
he was not present with the platoon. (R5). An extract copy 
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of the morninr report cf the company ·,~1hich 'was introduced 

in evidence by th8 prosecution without objection (R3; Pros. 

Ex.A) showed the accused was absent without lenve en 31 

august 1~)44. 


In a volur.tary extra judicial stG-1 tement (Ft6; Pros. 
Ex.a) accused stated in ,artinent part as follows: 

11 1 came in or D-day to France and was wi'th my 
org.s.niza ti on until I ·went 11'.fOi. in September. 
·,;e hc.d Q. road block on a bridge over the Rhone 
; ..ive:'. '}hen the organization moved out, I 
st~;yec1 b8hh•d •. They r:oved out toward Bourg. 
I Weis j11~t c.i'raid to go up. I hi.:ve seen 
plenty of boys torn up snd I did not went 
to set it. I stayed there about a week and 
tben ·went to Lyon. I spent n·ost of my absence 
touri1 1 g southern !<'ranee. I slept with a woman . 
almost every n:i.~ht. ·,;hen I was gone about a 
month, I decjder1 to tun1 irJ.. .Out I saw what 
was goirig on. There was a lot of Divisions 
down there and they were not doing anything. 
I decided that I was going to have it as soft 
as they were h~ving it. I did realize that 
J was in trcuble a.nd I planned on returning 
in February. I was going to have papers fixed 
up to marry the girl and she wanted me to stay 
until February. She was with me about all the 
time during my absence. I was having a pretty 
P;Ooc3 time. I was picl\ed up by the Military 
Police in Bourg on 24 December 1944 and have 
been in military control since that time. I 
would have been in military control since that 
time. I would be willing to go back up to 
the lines, but I cannot soldier in Co. G any
more because of my wror.gs. I would like to 
get transferred to another regiment. I have 
not been back up with my company and I have 
never been ordered back up" (Pros.Ex.B). 

~t four pm on l September 1944 accused's platoon
advanced from the bridge on a motorized patrol in order to 
contact the enemy, but it was not found on that day (R6). 

4. .Accused elected to be sworn as a witness on his 
own behalf (R9). He testified that he irformed Captain 
Mashburn, Regime~tal S-1, that he wanted to go b9-Ck to the 
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lines and assured him he would stay there. Accused asserted 
in court: 

11 1 want to go back up there a.nd I think 
I could make a pretty good s~ldier 11 (lilO). 

5. The facts of this case form the same general pat
tern as those of en.: E'l'O 5079, Pq~.!'lh and Ck ETO 12044, 
May,_Sr. In neither of the citec cases did the evidence 
show that accused's orgc.nization was under orders or anti 
cipated order involving hazardous duty of an imJ1.1edi.§t1~., 
definit~_fil192.~§.Cifi£_rr£.tllre but it did prove that each 
accused was 

11 awajtir::g orders to perform such duties for 
the company as might be required in the , 
course of an advance against the enemy that 
was then in progress11 (Pow~§ case), 

and in each case the inference was clear that the accused 

knew that continuous hazardous duties lay ahead, as part

of the operations involved in pursuing the fleeing German 

solciers across France in the summer of 1944 (see also Cl.~ 

ETO 7339, Conklin;and CI;; ETO 8300, PaX§..QQ). 


In the instant case 'accused had with his company 
made the amphibious landing on the shores of southern 
France in mid-Au.gust and thereafter pursued the enemy as 
it fled northward up the valley of the River Rhone. It 
was an oper2ticn of continuous and rapid movement involving 
perils and hazards which were obvious to all ~ho partici 
pated in the pursuit. .A temporary halt v1as made at the 

·crossing of the Rhone near ~mbreau, where accused's platoon
acted as guards to a road block formed by a bridge. In 
hj s staten:ent accused clearly demon'strated that he knew that 
the perils and hazards of battle were to be met in the im
mediate future: 

11 When the orgahization moved out I stayed 
. behind. They moved out toward Bourg. I 
have seen plenty of .boys torn up and I 
did not want to get it" (Pros.Ex.B). 
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When he left the platoon without authority, he sought 
therefore to avo1d the .perils and hazards which he knew 
existed as part of. the pr.ocess of pursuing the enemy. 
The prosecution was not required to prove that certain 
definite, spEi!cific.hazards were immedi&tely in prospect 
and that accused was cognizant of same~ It sufficed if 
the evidence showed that accused was a member of and 
present with an organization which was engaged in a mili 
tary ~ission where the hazards of death and bodily injury 
or·of imprisonment would be involved in the usual course 
of events and that accused knew that these undisclosed perils
awaited him and it was th~se perils he sought to avoid. · 

It would be a frustration of the purpose of Ar
ticles of War 58 and 28 if under the circumstances here 
disclosed the prosecution was required to prove that parti 
cul~! arid specific hazards immediately awaited accused's 
organization in the performance of its prescribed mission 
and that· accused had knowledge of the same. The statute 
does not require such restricted interpretation. Article 
of Viar 28 denounces absence without leave· "to avoid hazar
dous duty". If the prosecution proves that accused was 
engaged in the performance of a duty where these hazards 
although the time a!)d place of their occurrence or existence 
were unknown when an accused left his organization - existed 
and th.a~ by courxe of prior events or as a result thereof 
he mU;~i,iJ:lave known of their ~uture existence· the burden of1
proo~:1::1s sustained by the prosecution. The Board of Review 
is satisfied that the situation thus described is well 
within the ambit of the battlefield desertion cases decided · 
by it (C~ ETO 5565, Feridorak; and authorities cited in' 
paragraph 5 (d) of CM ETO 5958, Perry and Allen). In the 
opinion of the Board of Review the record of trial is 
legally ·sufficient to support the-findings of gu~lty. 

6. The charge sheet shows that accused is 21 years. 
'of 	age and enlisted 25 May 1942. His service period is . 
governed by the Service Extehsion Act of 1941. No prior 
service.is shown. · 

7. The court was legally constituted and had juris

diction of the person and of.fense. No errors injuriously 

affecting the substantial rights of accused were committed 
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6uring the trial. The Board of _Review ii of the opinion 
that the record of trial is legally sufficient to·support 
the findings of guilty and the sentence as approved~ 

. . . . 
8. The designation of the Bas.tern Branch, .·united 

States Disciplinary Barrf,cks, Greerihaven, New York, as 
the place of confjnement :i.s proper (A.'iv 42; Cir.:no, ~',n, 
14 Sept.1943, sec.VI as amend~d). 
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Branch Office of The Judge Advocate General 
· with the 

European Theater of Operations 
APO 887 

BOARD OF REVJ:Elli NO. l 14 MAY 1945 
·CM ETO 8181 

UNITED STATES ) 95TH INFANTRY DIVISION 

) . Trial by GCM, conve~ d at APO 95,•• 	
) 

) u. s. krm:r, 161 17 January 1945. 
Private BERNARD E. ANDRESKI ) Sentence: Diiti onorable dis charge, 
(7032841), Company I, J78th ) total forfeitures arxi ·confinement 
Infantr,- ) at hard labor for life. Eastern 

) Branch, United States Disciplinary 
) Barracks, Gree~ven, New York. 

, HOIDOO by BOARD' OF REVIE\'l NO. l 
RITER, BURROW and STEVENS, Judge Advocates 

' ' 
1. The record of trial in the case of the soldier named, 

.above 	has been e~d by the Board of Review and the Board submits 
this, its holding, to tre Assistant Juige Advocate General in charge 
of the Branoh Office of The Judge Advocate General' with the European 
Theater of Operations. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Viol.ation of the 58th Article of War. 

Specification: In that Private Bernard E.. Andreski, 
· Comµuzy· "I", J78th Infanlay, did, at or near 

.Alt Forweiler, Gennaey, on or about 2 December 
1944, desert the service of the United States 
by absenting bimsal.t without; proper leave 
frcm his organization with intent to avoid 
hazardous clut;r, to wit: Engage in combat 
with the enem:r in Pis capacity as ·rifleman, 
and did remain absent in desertion until he 
surrendered himSel! at Ha.yes, France, on or 
about 2l Dece.ni>er 1944. 
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He pleaded not gliilty and, aJ.l. of the members or the court present 
at the time the. vote was taken concurring, was found guilty of the 
Charge and Specification. Evidence was introduced of one previous 
conviction by sumnary court for failure to obey an order to stey 
out of French T.i.llages and attempting to deceive military police 
concerning his organization and identity in violation or the 96th 
Article of War. All or the members of the court present at the 
time the vote was taken concurring, he was sentenced to be shot to 
death 1d th musketry-. The reviewing authority, the Commanding General, 
95th Infantry Division, approved the sentence and forwarded the 
record of trial "under thEi provisions of Article of War 50i" • (The 
Board of Review treats the record as having been forwarded to the 
confirming authority for action under Article of War 48). The con
firming authority, the Commanding General, European Theater of 
Operations, confinl¥3d the sentence, but owing to special circum
stances in the case commuted it to dishonorable discharge from the 
service, forf.eiture of all pey and alloo.Yances due or to become due, 
and confinement at hard labor for the term of his natural life, 
designated the Eastern Branch, United States Disciplinary Barracks, 
Greenhaven, New York, ~s the place of confinement· and withheld the 
order directing execution of the sentence pursuant to Article of 
War 50i. · 

3. Accused left his company at a time when it was under 
artillery fire and in close contact with the enenv located in the 
same town. Further assault on the German lines was imminent, a 
fact understood throughout the'company. He left with permission to 
go to an aid station, but did not report the re. While within r~e 
of enenw fire, he was ordered by an officer to return to his company 
a.nd disobeyed that order.· He remained in rear areas for 19 days and 
then surremered 30 miles behind the lines. During this period, 

.there was hard action with heavy casual.ties. Such conduct was a 
. cowardly avoidance of his duty to his comi.try and his comrades. From 
these facts, the court could properly infer that he absented hiln.$elf 
without leave with intent to a.void hazardous duty, which makes the 
case desertion under the 28th and 58th Articles of War (CM ETO 4165 
Fecica; CM ETO 1664, Wilson; CM ETO 1404, ~; CM ETO 105, Fowler). 

4. The charge she et shows that accused is 23 years and four 
months of age and enlisted 25 June 1940 at Detroit, Michigan, to serve 
for three year5 plus the duration of the war plus six months. He had 
no prior service. 

5. The oourt was legally constituted and had jurisdiction of 
the 12rson and offense. No errors injuriously affecting the substan
tial rights' of accused were conu:nitted during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient 
to support the findings of guilty and the sentence as commuted. 
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6. The pen8l.ty for desertion in time of war is death or 
such other punishzoont as a court-martial may direct (/>l'l 58). The 
designation of Eastern Branch, United States Disciplinary- Barracks, 
Greenhaven, New York, as the place of confinement is authorized 
(Cir.210, WD, 14 Sept.1943, sec.VI, as a.i;:ended). 

1 -- . 

_..._~_,_,_.·~-·;,:_·~-~-4_.'~-~--_/; __ Juige Advoco.te__. '-·:~_.·-
1 

_,....J<i..........,..,f:_~..,......... ..... ................_c_ Jooge Advocate 


J__. . ../ ,1k:.ft, v;,(L. c.jeww.,._ LJudge Advoc~t~7. . 
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lst Ind. 

War Departirent, Branch Office of The Judge Advocate General with 
the ~opean '!heater of Operations. 14 MAY lS<·) 'ID: Commanding. 
General, European Theater of Operations, APO 887, U. S. Army. 

l. In the case of Private BERNARD E. ANDREWSKI (7032841), 
Company I, .378th Infantry, attention is invited to the foregoing hold
ing by the Board of Review that the record of trial is legally suffi 
cient to support the .findings of guilty and the sentence as commuted, 
which holding is hereby approved. Under the provisions of Article of 
War 50k, you now have authority to order execution of the sentence. . 

2. When .copies of the published order are forwarded to this 
office, they should be accompanied by the foregoing holding and this 
indorsernent. '!he .file number of the record in this office is CM E'.ro · · · 
8181. For convenience of reference, please place_.t.~'"~..,.._number .:in brac
kets at the end of the order: (CM Ero 81:81' -· ·. _ · 

. ~~//. RP'--~-4 
-UP!~ . 

,/' -~. C. ~cNEIL • _, . 
Brigadier General, lhited Sta~s A~ 
~~istanUudJl:e Advocat~Geiieril-..-·./ 

( Sentence·a~ commuted ordered executed. GCMO 177, E'?O, 26 May 1945.) 
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Branch Cf::'i'ce o.f 'l'he JuC:.;;e .Aclvoca te General 
· ' ' wi tll. the 

Euro_:)ev.r. T'.1eu. ter of Operations 
. :.po CC7 

BO!:..?J) OF F.:GVI~~·1 NO. 1 15 tAAY 1SJ5 

U H I T E D ST.A.TES 	 ) 
) 

v. 	 ) Trial by GCM, convened at .~PO 
) 95, u. S. Army, 24 January

Private ·.·n.LTER STACHURA ) 1945. Sentence·: Dishonorable 
(3664824:~), Company L, ) ·discharge, total forfeitures 
377th In::'c.ntry ) and confinement at hard labor 

) for life. Eastern Branch, 
' I United States Disciplinary 
) Barracks, Gree.ri..haven, [ew Yor:~. 

HOLDING by BO.Ii.RD OF RZVIEW NO. 1 

RITER, BURRO'.V and STEVENS, Judge Advocates 


1. -The record of trial in the case of the soldier 
named above has been examined by the Bo~rd of Review and 
the Board submits this, its holding, to the Assistant 
Judge Advocate General in charge of the Branch Office 
of The Judge Advocate General with the European Theater 
of Operations. 

2. ~ccused was tried upon the following Charge and 
Specification: 

CHARGE: Violation of the 58th Article of War. 

' Spepification: .In that Private, Walter 
, (M~I) Stachura, Company L, 377th 
Infantry did, at Beaumarais, Ger
many, on or about 4 December 1944, 
desert the service of the United 
States. by absenting himself without 

I 
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proper leave from his· organization v.dth 
intent to avoid hazardous duty, to wit: 
combat against an armed enemy, and did 
remain absent in desertion until he 
was apprehended at Kancy, Fiance, on 
or about 31 December 1944. . 

I • 

He pleaded not guilty anq, all of the members of th~ court 

present at the time the vote was taken concurring, ,was found 

guilty of the Specification except the words. "he was appre-. 

hended at i;ancy, France", of the excepted words notguilty, 

and guilty of the Charge. 1;0 evidence of previous convic

tions was introduced •. All of the members .of the court 
. 

present at the time the vote was taken concurring,_ he was 

sentenced to be shot· to death with musketry. The reviev{ing 

authority, the Commanding General, 95th Infantry Division, 

approved the sentence and forwarded the record of trial 

"under the provisions of Article of War 50i~". (The record 

.is treated by the Board of Review as having been forwarded 
f' 

to the confirming authority for action under .Article of 

War 48). The confirming authority, the Commanding General, 

Eur_opean Theater of Operations, confirsed the sentence, but, 

owing to special circumstances in the case, commuted it to 
( 

dishonorable disch~rge from the service, forfeiture of ·all 

pay and allowances due or to become due, and confinement 

at hard labor for the term of his natural life, designated 

the Eas~ern Branch, United States Disciplinary Barr&cks, 

Greenhaven, New York, as the place of confinement, and 

withheld the .order directing execution of the. sentence 
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pursuant to Article of ~"far 50L 

3. At about 1430 hours on 4 December 1944 a.ccused,. 

who was assigned as an ammunition bearer in a mortar section 

of the weapons. platoon, Company L, 377th Infantry, reported 

to this company at Beaumarais, Germany, after being hospi

talized for three days on accouht of a head injury. He 

was ordered to llurry, get his equipment, bring it back with 

him and report to his squad. Sniper, machine gun, and long 

range artillery fire was constantly falling ~hile the 

company was in Beaumarais on that day. The company had 

been engaged in combat with the enemy from 10 November 

to 1 December 1944. On the ·afternoon of 4 December 1944, 

between 1500 and 1530 hours, the company commander received 

an order that the company was to be ready to move out on 

a five-~inute notice, and passed the order on to tl:e · 

platoon sergeants and platoon leaders •. At about 1630 hours 

accused's seation sergeant announced the order to the men 

of the section assembled in two rooms. Although the ser

geant would not swear that accused wau in one of these 

rooms at the time of the announcement, he did see accused 

there about a half hour b~fore and a half hour after. the 

announcement. At 1730 hours the company-moved out from 

B~aumarais to the southwestern fringe of Saarlautern, 
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Germany'· being under artillery fire practically all the way. 

Accused d1d not move out vii th the company. The evidence is 

clear and undisputed that accused was absent from his organi

zation· from 4 December 1944 to 31 December 1944 and that he 

had no permission to be absent during that period. It was 

a question of fact for the court whether, at the time his 

absence began, accused possessed knowledge of the immedi.:.;. V2 

prospective movement of his comp~ny and had the intent to 

avoid such hazardous duty. Its determination that he then 

had this intent is supported py substantial evidence (C!t: 

ETO 7189, Hendershot, and authorities therein cited). 

4. The charge sheet shows that accused is 20 years of 

age' andwas inducted 6 ?.!arch 1943 to serve for the duration 

of the war and six months. No prior service is shown. 

5. The court was legally constituted and had juris

diction of the person and offense. No errors injuriously 

affecting the substantial rights of accused were committed 

during the trial. The Board of Review is of the opinion 

that the record of trial is. legally sufficient to support 

the findings of guilty and the sentence as commuted. 

6. The penalty for desertion in time of war is death 

or such other punishment as a court-martial may direct (AW 58). 

- 4 
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The designation of the Eastern Branch, United States Dis

ciplinary Barracks, Greenhaven, New York, a~ the place of 

confinement is proper (A'.1 42; Cir.210," WD, 14 Sept.1943, 

sec.VI, as amended). 
. ) . / 
. 11' t _,,., - ' ,/ 
/\(M-J-/£ J/it
I 
~. f.~· 

Judge Advocate 

Judge Adv~ate 
~Z~c/ffaj.k... Judge Advocate 

1'/ 

coNFIOENTla  8185 



--

. (92) 


1st Ind. 

·.,_ 
~ar Department, Branch Office of The Judge A~~~Q?te G5eneral · 
with the European Theater of Operations. J. \>MAY 194
TO: Commanding General, European Theater of Operations, 

·APO 887, U. S. Army 

"" 1.· In the case of Private WALTER STACHURA. (36648246), 

Company L, 377th Infantry, attention is invited to the 

foregoing holding by the Board of Review that the record 

of trial is legally .sufficient to support the findings 

of guilty and the sentence as commuted, which holding is 

hereby approved~· Under the provisions of Article of War

50i, you now have authority to order. execution of the 

sentence.· 


2. When copies of the published order are forwarded 

to this office, they should be accompanied by the foregoing 

holding and this indorsement. The file number .of the 

record in this office is CI;: ETO 8185. For convehience 

of reference, please place that number in brackets at the. 

end of the order (CM E~O ,8 85) i 

. ·, / ~ ~ ~4. ' 
'.,./- - I.As. c. McNEIL j . 

~adier General, United States Arrq, 
·A~sistani Judge Advocate General. 

' ~ntence as commuted ordered executed. · GCMO 1841 ETO, '21 ~ 1945.) ' 

.CORFtDENTIAL 
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Branch Office of The Judge Advocate General 
· with the 

European Theater' of Operati~ns 
APO 887 

BOARD OF REVI.EllJ' NO. 1 


CM ETO 8187 


UNITED STATES 

v. 

Private First Class 
.CARSTON CHAPPELL (.340.32464), 
Headquarters Comp&ny', 4l0th 
Infantey · 

27 APR io~~ 

) 10.3.Hp INFANTRY DIVISION 
) 
) Tr41 by GCM, convened at APO 470, 
) U. s. Army, 25 February 1945. Sen
) tence: Dishonorable discharge, 
) total forfeitures and confineII8nt 
) at hard labor for five years. 
) Eastern Branch, United States.Dis
)· ciplinary Barracks, Greenhaven, 
) New York. 

HOIDIID by BOARD IDF REVJN'l NO. 1 
RITER, BURROi and STEVENS, Judge Advocates 

1. The record of trial in the case of the soldier naned above 
has been examined by the Board of Review. · · 

2. Substantial· evidence in the record of trial clearly es
tablished the larceny by accused or 5500 French francs and ·400 German 
marks. 

The p~im.ar,r question presented involves the' process or . 
determining the valuation or the stolen currency in terms or United 
States dollars. Although the usual measure of value in larden.y cases . 
is market value at the time and place of the theft (Urderhill's Crimin&l 
Evidence (4th Ed. 1935) sec.51.3, pp.1039-1040; .36 CJ sec.229, p.801), 
rigid application of said rule ia not feasible in the instant case 
since there is rio·legitimate market for francs or f]e~ marks in terms 
of dollars (Ct: CY El'O 5539, Hufendick). Although it is common knOW'
ledge that a dollar will bring upwards ot 100 francs· in ''black marketn 
transactiona,··the only legitimate rate or exchange. ot French francs tor 
American dollars is on the basis of 49.5663 francs· for one dollar, as · 
set forth in War Department Circular No • .364, 8 September 1944 and 
Finance Circular No. 80, Office of 'lbe Fiscal Director, Headquarters 
European Theater or Operations, 22 Januar;r 1945. ·This rate is not ot 
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limited application i.e., to be used solely in connection with 

the payment in francs of United States forces serving in France, 

but· is the official rate of exchange between the two governments 

for all transactions necessitating an .exchange between the two 

currencies., Based on this official rate accused could have ob

tained from any Army Finance,Officer over·$llO.OO in Am:lrican 

currency for the 5500 stolen francs. 


I ' ·.. . 

In CM ETO 6217, Barkus, the Board of Review held that 

a radio valued at 3500 francs was property "of some value not in 

excess of $50.00 11 • The Barkus case is distinguishable from the 

instant case in that. valuation of property can be made directly 

in terms of dollars and the franc-dollar rate of exchange need 

not' be taken into consideration. When the larceey is of French 

currency, the official rate of exchange must be applied. 


3. Accused also stole 400 German marks, including 300 marks 

in 100-mark notes (R2~2l). No general exchange rate has b~en es

tablished between the Reichsmark or Allied Military Mark and the 

dollar. However, a provisional basis of 10 marks.to.the dollar is 

being used for purposes of calculating troop pay (Joint United 

States Treasury and War Dept. Press Release, 3 Oct. 1944; Finance 

Cir. No. 80, supra, p.9). There is no legitimate market fer the 

exchange of Germm marks into Allied currencies.·, 


Although the record of trial is devoid of direct 

evidence on the point; it appears almost certain that the 400 marks 

taken from the civilia.n were not Allied Military Marks. Under exist 

ing regulations in the European Theater of Operations, Army Finance 

Officers can accept indigenous Gerl!l.;lil currency only in amounts not 

in excess of a value of approxi..mately 50 marks (Finance Cir. No.SO, · 

supra, p.26). Despite the fact that ~ccused would have found it'im

possible to dispose of the three 100-mark notes through legitimate 


. channels, the marks had real value to the civilian .(rom 'Whom they 

were stolen. It is arguable thatca.lculated in terms of real purchas

ing power, tre value of the mark is in excess of 10_ cents, but this 

is offset by the fact that the value of' the mark is .being adversely 

affected by the continuous defeats; administered to the. Army of the 

Third Reich by the Allied forces, accompanied by such events as the 

capture of a substantial part of the Germn gold reserves ('lbe Stars 

and Stripes (Paris Ed.), Vol. l, No.255, Sunday ·g April 1945}. /In 

view of the ieyriad factors tra t must be consid(lred in any valuation . 

of the mark_ in terns of oollars, the Board of Review is of the opinion 

that the best interests of justice are served by the application of 

the provisional rate of 10 marks to one dollar, a rate determined after 

deliberation by the agencies of tre United States Government charged 

with such decisions. 


4. The court was legally constituted and had jurisdiction 
of the person and offense. No errors injuriously affecting the. stib
stnatial rights of _accused were committed during the trial. The B618 7 
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of Review is of the opinion tl:a t th:l record of trial is +egally 
sufficient to support the findings of guilty and the sentence. 

5. The designation of the Eastern Branch, United States 
Disciplinary Barracks, Greenhaven,. New York, as the place of con
finenent is authorized (AW 42; Cir.210, WD, 14 Sep.1943, sec.VI, 
as amerded). 

~ 

J ,1 / 

rl>* " ,. I ~ 
_ ...._r.-_._.~-~___.l_·:W_ Judge Advocate _ ...;,'.;_·___ 

Judge Advocate~.l~ 

- .3  8187 
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Branch Office of '!'!:e Judge .Acivccate General 

with t1"e 

Europeen The~te~ er Operetions 


J...ro c.e1 

BOARD OF RSV1EW .NO. 2 . 

UNITED STATES 	 ) 
) 
)
) 


Private JO~ E. Rl'I'IS (J748o486), ) 

C~ C, and Pri.Tate Jlii.IlS L. . ) 

FBENCH (38469501), CclllpElllY D, both ) 

of 37lst Medical Battalion, ) 


) 

) 

) 


2 JUN 1945 

71ST :uFA!.-r-RY DIVISION 

'!rial ~y C-<X, convened e.t A.~ 
·360, t:. s. ~'• 21+ February
1945• Senten~es: Dishonoreble 
discharge, total fo~feitures 
and ccnfin~nt at hard labor 1 

Rre-S for life, an::l :tre!;:::n for 
1.5 years. Eastern Erenc1l, 
Ulli.ted States Disai;linsry 
Earracks, Green!l.aven, N~,,,. Yor?.:, 

EOLDnG by BOA.ID OF P.EVIEW JD. Z. 

VAN B~. HILL and Jl"l.Im, =wi8e AdTocatee 


i.- The record cf trial in.the case of'the :.:>ldiers D.E.llled above 
has been examined by the Board of ReTiew, 

2. Accused 11ere e.rreigned separately and with th~ir consent 
were tried together upon t.h.e follo'!ti.Dg cl:e!"ge s end speci ficationa: 

~I: Violation of the elst.J.rUcle of Tare 

Specification: I!i that Private Joseph E, PJ. tts 1 

. Company C, 37lst li!ed!cal Battalion, di.di n thout 
i=roper leave, absent himself from his station at 
Tactical position Coll:.panj C, J7lst ?l.edica1 _ 
Battalion, Aro 360 c/o Eostmaster New Yorks New York, 
frcm about 15001 11 Februaey 1945 to about 2100, 
ll. February 1945• 

CRA._l=ICX lls Violation or the 6Jrd ..Article cf ·•ar. 

Specif!catioiu In that • • • did• et Taetieel 

I 
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Position Company c. 37lst Medical Battalion, 
, 	 .APJ 360 c/o Postmaster New York, New York 1 

on or about 11 February 1945. behave himself 
with disrespect toward First lieutenant 
Reid c. Giese 1 his superior officer, by se.ying 
to him, nr don't think my fucking pants are a 
mess and I don 1t think that I heve to say a 
damn thing to you. and. obit I think: you' are a 
liar" or words to that effeot. 

CHARGE: III i Violet ion of, the 64th .Article of Tlar • 

Sp~cificationi In that • • * did, at Doudeville 1 
France, on or about ll February 1945 1 strike 
Elmer a. Schaertel, Captain, his superior 
officer, who was th~n in the execution of his· 
office 1 on the face with his fist. 

CHARS IVi Violation of the 93rd Article of lfar. 

• Specifice.tion 1: In that * "' * did, at Doudeville• 
France, on or about 11F"Jbruary1945, with 
intent to do him bodily hrrm, commit an assault 
upon Private .Earl s. McRoberts, Coxr.pany C, J?lst 
Medical Battalion, bJr willfully e.ri.d feloniously 
strildng the said Private F.arl s. McRoberts Oll 
the face, n~ck and chest with his fist. 

Specificetion 2a In that • • * did, at Doudeville~ 
France, on or about 11 February 1945 1 with intent 
to do him bodily harm, comni t an asseul t upo11 
Private Pasquale M. Saln.gna, Company A• 37lst 
Medical Battalion, by Willfully and feloniously 
striking the said Prhate Pasquale Me Salvagna 
on the face with his fis:t• 

SpecificatioA ,3a: In that o! • .• did, at Doudnille, 
F.rance, on or about 11 February 1945, with. 
intent to do him bodily he.rm, COJlllli t an asse.ult 
upoD. PriTate First Class Charles w. Gillette, 
Comp8.Jl7 J., 37let Medical Battalio:a., by willtully 
ed. feloai0\1817 •trild.:iag the said PriTate First 
Clan Curle• •• Gillette on the face with his 
fiat. 

Sp..	ifioatioa 4i In that • • • did, at Doudeville, 
1'ruce, on or about 11February1945, with in• 
tent to do him bodily harm, collJlli t an assault 
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upon Private First Class John T. Geuletier, 
Company A, 37lst Medieal Battalio~, by willf'ull:r 
and feloniously striking the said Private First 
Class John T. Gaul.etier· on the face with hia 
fist•• ' 

Specificatio:D. 51: In that • • • did, at Doudeville 
France, on or e.bout 11 Februery 1945, with intent 
to do him bodily herm, commit an assault upoa 
Private James E. Oliver, Company B, J7lst Medical. 
Battalion, by willfully and feloniously striking 
the said Private Jsmes E. Oliver on the face with 
his fist. 

CHARGE V: Violati.on of the 96th Article of Ware 

Specif'ications In that • • • having received a lawful 
order from Cs.ptai11. Wesley N. Wasgatt, Medical Corpa• 
to stand at attention while being quesUoned, the 
said Captain Viesley N. We.sgstt beiDg in the execu
tion of his office, did, at Tactical Position 
Company C, 37lst Medical Battal1011, Aro 360, on 
or about 11 February 1945, fail to obey the ae.1n.. 

FRENCH 

CHARGE Ia Violation of the 6lst Article of War•. 

Specificatioiu In that Private Jemes L• French, Company 
D, 371st Medical Battalion, did, Yd thout proper 
leave, absent himself from hia station at Tactical 
Position Company D, 371st Medical Batte.lion, AR> 
360 c/o Postmaster, New York, from about 17009 

11February1945 to about.20001 11February1945• 

CHARGE IIs Violation of the· 93rd Article of war. 

Specification 1, 3 1 4, 5 are identicel wita Specifications 
l• 3,4,5 of Charge IV'egainst acc~ssd Ritts except · 
for the mbsti tutioD. of the neme and company of 
accused Freil.ca. · 

SpecificatiOD. 2s Nolle prcSBg,uie 

CH.AroE III: Violatio• of the 96th Article of Were 

Specificatio1s In that • • • h..-1ng'be•a restricted 
to the limi ta of tl\9 Comp07 Area, did, at 
Tactical Posi tioa Company D, 37lat Medical Battalioa. 
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AR> 360 c/o Postmaster New York on or about 1700 
11 February 1945, break eaid restriction by going 
to DoudeTille, France. 

Each accused pleaded not gullt7• and two-third• of the members of the 
court present when each Tote was taken concurring, each was foUJld 
guilty of all ch.ergu e.nd specifications. preferred agaiut him. A nolle 
proaequi waa ntend aa to Specification 2 of Charge II preferred'. 
against FrencA. ETidence was illtroduced against Ritts or two previous 

-convictions by special court-martial, one for taking and using a 
gonrnment Teh.icle without authority, and the other fer breaking restrfo

; ti~n, assault al1d battery and wrongful possession of another soldier's 
pass, all in violation of Article cf War 96; and against French. of four 
previous conviations:7 two by summary court~martial for absences without 
leave for one and three days respectively in violation of Article of 
War 61, and two by special court-martial, one for using a government 
vehicle without authority in violation of Article of ~er 96, and the 
other for absence without leave for two days in violation of Article 
of War 61. Three-fourths of the me!1lbers of the court present when each 

· 'vote was taken concurring, eacp accused was sentenced to be dishoLorably 
discharged the service, to forfeit all pay and allo..,'Rnces due or to bo
come due, and to be confined at herd labor, at such place as the review
ing authority may direct~ Ritts for the term of his natural life• and 
French for 15 years. The reviewing authority E!.:pproved each sente11ce • · 
designated the Eastern Brench, United States Disciplinary Barrackst 
Greenhaven, New York, as the place of confinement, and forwerded the 
re~ord of trial for action pursuant to Article of ~ar 50!• 

3• a. There wae ample evidence to-prove absence without leave 

as alleged ~gainst accused I'.i tts (Rl81 19,a;, Ex.l) and accused Fre~1ch 

(Rlo,13,14 116; Exs.1,2). 


b. The prosecution adequately proved breach of restriction 

by accused French at the time and pl ace alleged (R7.s,9 111 ). 


c. The prosecution likewise .proved that accusee F~tts behaved 
himself with disresrect toward his superior officer by usin..g language. 
substantially as alleged (Rl9,20,22,24,25). The elements of the offense 
were clearly established (MT 63; MCM. 1923, par.133., p.147). 

de Accused Ritts' failure to obey the or"der of Captain 'Nasgatt 
to stand e.t attention while being question~d at the time and place 
~leged, wes abundantly proved. The order was'repeated three times. 
The first two times he merely m'.lde no attempt to comply. The third time 
he not only failed to obey but also remarked, -"Fuck it, go aheP.d and 
ask me what you want to• {R20,22925,55). 

- 4 
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e. Captai11 Eimer G. Schaertel• Ctaplain of the 37lst Medical 
Battalion, was attending a moving ~ictu~e in Doudeville, France. on 
the evening of 11 FebruEJry 1945• He was ai tting in the front p:u-t of 
the theater. During an intermission there was a conmotion several 
rows back. The Chaplain turned around and saw accused P~tts fighting 
with another soldier. He walked. back and ordered theti to stop. Th~ 
other soldier obeyed but accused went up to tha Chaplain menacingly. 
The Chaplain told him to sit down but he :persisted in his menacing 
attitude. The Chaplain then said to him9 "Sit a.own or I will call the 
MI'S•. When he refuse~ to cc:in:).lY• the Chaplain asked ht\ •no you knew 
who I em?• and accUsed replied,, •Yes, I know you, you 're the Captain"• 
or he may .have said, "Chaplain"• The officer was wearing his captain's 
and chaplain's insignia and a sweater. He pulled dovm the sweater to 
make sure that accused $8W the insignia and wes not mistaken about his 
identity. Accused said• •Yes, I know who you are•• but still refused 
to ai t down. The Chaplain then turned to his clerk and directed him 
to get the military police. Accused thereupon struck the Chaplain in 
the face. The ·Chaplain saw the 'blow coming end turned with it ana , 
id didn't do much danage". Accused then re.n out of the theater (R27.,28). 

It .,-as clearly proved that accused Ritts struck Chaplain 
Schaertel1 a captain, on the face as alleged, that the Chaplain was 
accused's siperior officer at the time, and that he wes then in the 
execution of his office. These facts establish a violation of Article 
of War 64 (MCM 1 1928,. par.134!! 1 p.148). As an officer, the Chaplain 
had :oower to quell quarrels, frays and disorders among persons subjeat 
to military law. He was therefore in the exeaution of his office when 
he ordered accused to stop fighting and to sit down (Kif 68). 

f. The alleged violations of Article of War 93 present the problem 
of the legal sufficiency of ~he evidence to establish the intent to do 
bodily harm. The proeecution proved that Ritts struck Private Earl s. 
McRoberts several times about the face with his fist, and that French 
struck the same soldier twice with his fist. McRoberts was stendii;g in 
the street with so~ other soldiers when he was attacke~ (R30,31,33,35). 
Pr~vate Fir$t Cless Charles w. Gillette was star.ding in the street and 
was about to read a booklet he had in his hand.a ~ten French came up to 
him saying,. "Hera is a man who snitched on me at a court-martial•. 

~Ritts thereupon hit Gillette on the nose with his fist several ti~a. 
After Ritts had finiehed 9 French punched Gillette two or three times 
on the neck and nose. As a result of these blows Gillette sustained 
A. nosebleed. He had never been a witness against h'ench (R.381 39.41 143)• 
Private First Class John T. Gauletier, who was with Gillette, asked 
vrhat the trouble was. Ritts seid, "Do you rant to know what the trouble 
is?" and thereupon struck Gauletier in the left side of the neck v.i th 
the side of his hand. French held Ritts back and he in tur~ struck 
Gauletier on the front of the head with his fiat (P.41 143..47). Private 
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First Class hsquale M. Salvagna ·was ask~d by Ritts. "Do you want 
it too?to and Salvagna said,. ".No•. Ritts nevertheless hit him on 
the nose (E47). French saw Private James E. Oliver and said that 
'there was a fellow he wanted to whip•, and started e.fter him. 
Oliver told French he dB not '"ant any trouble, but Fier.ch hit him 
onee, Oliver ran up the street and Fitts an1 anoth~r soldier 
chased him. lie stopped. wh~n told to do so by Ritts who then went 
up to him and struck him. French nnd the third soldier joined 
Ritts and th3 tnree hit Oliver. Ritts struck him over the eyes an 
unknown number of times. Oliver finelly got ai'ay from them and 
fleii (R49t.50..S2). These incidents occu.rred on the streets of 
Doudeville in the evening of 11 February 1945 while it was still 
daylight, All of the soldiers accused ere charged with assaulting 
are members of the same organization with accus~d. There wes no 

, provocstion or apparent r"a.son for any of these assaults. J.lthoueh 
ether soldiers were present, none attempted to restrain or subdue 
either accused. While the evi~ence indicates that both accusea 
were to eome extent under the influence of into:id.c~ting liquor on 
the evening thel' committed these assaults and tb.c other offenses, 
the evidence is also clear that they were not so drunk as not to 
know what they were doing (Rll;l,5 116,17,20,~2,25, 28,29,45,4e.51). 
Their. actions indicated that they possessed effective iruscular con
trol and co-ordination. 

Except for tha nosebleed suffered by Gillette the record 
does not show that the blows ceusec. any·injuries, None of the vie.. 
tims was knocked down. The record is entirely silent on the force 
with which the blows were struck. It must be concluded that the 
eTidence proved only assault and battery on each of the persons 
named in the s~ecificatione_ and was insufficient to prove that any 
of the assaults was committed with the rei:,uisite specific intent 
to do bodily harm. A nosebleed of unknown severity, without more, 
is insufficient to prove that the blow or blows with the fist that 
caused it were struck with such force as to justify the inference 
that they were Etruck with intent to do bodily harm {CM 229366, 
·II Bull. JJ.JJ 99; Cll ETO 1177, Combess; CM ETO 16901 ArmiJo; CM 238970, 
Hendley, 25 B.R. 1). In the opicion of the Boera of Review the 
evidence is legally insufficient to sustain a conviction of either 
accused of as8ault with intent to do bodily herm in violation of 
Article of ~ar 93, but legally sufficient to support findings of 
guilty against ea.ch accused of the leaser included offense of 
assailt and battery in violation of .Article of Ver 96 as to each · 
specification una.er Charge IV (Ritts) and es to each specification 
(except Specification 2 which was nolle pressed) under Charge II 
(French). · 

4. The charge sheets show that accused Ritts is 20 years of 

age and was inducted 22 May 194.3 at Fort Cook, Nebraska 1 and that 

.accused French is 26 ·ye am or age e.n4 waa inductad 5 May 1943; at 

Fort Si11 1 Oklahoma. Neither lut4 prior aerrtcee 
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5• The court was leeelly constituted and had jurisdicti<;>n of 
the persons and offenses. Except as herein specifically noted, no 
errors injuriously affectine the substantial rights or either accused 
were coW"i tted during the trial. The Board of :1eview is of the opinion 
that the record of trial is legally sufficient to support only so much 
of the :findings of guilty of Sp.ecifications 1 1 2 1 31 4, and 5 of 
Charge rl against accused Ritts. and Specifications l, 31 4, and 5 ot 
Charge II egainst accused French as·involves findings of guilty as to 
each specification of assault and battery in violation of Article of 
War 96, end legally sufficient to support the :t'indi ngs of guilty of 
the remaining ch~rges and specifications. and the sentences. 

6. The penalty for striking a aiperior officer who is in the exe
cution of his o:fice is death or such other punishment as a court-martial 
~ay cirect (.AW 64). The designation of the Eastern Branch1 United States 
Disciplinary Barracks, Greenhaven• New York, as the place of confinem11n1.t•. 
is authorized (AW 42; Cir.210t WD• 14 Sept. 1943, sec9VI, aa mnended)e 

·' 
....;;;....i~.;;.;;.;~-....,.,..-f-~·~·--'~,~~~...;.."~/Judge .AdTocate 
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Branch Office of The Judge Advocate General 

with the 


European Theater of Operations 

Aro 887 

BOARD OF REVIEH NO. l 

CM ETO 8234 

UNITED STATES ) 
) 

v.. ) 
) 

sergeant MEREL A. YOUNG )
(420521.ll), Technician Fourth ) 
Grade LEDNARD J. FRENCH _,. )
(38546054), Private First Class ) 
THOMAS G. HARPllR (36773972), and) 
Privates EDiVARD N. WAGNER )
(17157863) and FRED C. JONES )
(35846966); all of'Company C, ) 
716th Railway Operating Battalion) 

3 MAY 1945 

SEINE SECTION, CO~a.ru:NICATIONS ZONE, 
EUROPEAN THEATER OF OPERATIONS 

Trial by GCM, convened at Paris, France, 
ll January 1945. Sentence.as to each 
accused: Dishonorable discharge, total 
forfeitures and confinement at hard 
labor: YOUNG for 45 years; FRENCH, 
HARPER, WAGNER and JONES, each for 40 
years. Place of confinanent not designa
ted. 

HOLDOO by BOARD OF REVIEW NO. l 

RITER, BURRClV and STEVENS, Juige Advocates 


1. The record of trial in the case of.the soldiers named above 
has been examined by the Board of Review. 

2. Accused were jointly tried upon the following Charge and 
specifications: 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that Sergeant Merel A. Young, 
Private Edward N. Wagner, Technician Fourth 
Grade Leona.rd J. French, Private Fred C. Jones, 
and Private First Class Thomas G. Harper, all 
members of Company C, 716th Railwq Operating 
Battalion, European Theater of Operations, 
United states Army, did, at or near Drewc, France, 
and at or near Paris, and at various and sund.ey 
pla<?es between said places, between 1 September 
1944 ·and 30 November 1944, jointly and in con-
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junction with eaeh other and other members 
of the 7l6th Railway Operating Battalion 
and other operating personnel, agree and 
conspire to defraud the United states through 
pillaging, division of spoils, and mutual 
inaction against pillaging by each other, through 
wrongful connrsion to their own joirit and 
several purposes and profit, of military 
supplies and equipment, the property or the 
United States in the possession and custod;y 
of military agencies, furnished and intended 
for the military service thereof, while such 
supplies and equipnent were enroute to military 
forces engaging the enemy and ~ther military' 
.forces of the United States, during a critical 
combat period in the theater of active military 
operations; and pursuant thereto, did, at divers 
times and places as herein alleged wrongful.17 
divert such supplies and equipment from the 
military purposes for which such supplies were 
intended, to their own purpose of personal 
profit. (As amended at trial) . 

Specification 2: In that Sergeant Merel A. Young, 
Technician Fourth Grade Leonard J. French, 
Private Fred c. Jones and Private First Class 
Thomas G. Harper, all members of Company c, 
716th Railw~ Operating Battalion, European 
Theater of Operations, United States Army, did, 
jointly and in the execution of a conspirac;y 
previously entered into between them.selves, at 
or near Dreux, France, between 1 September 1944 
and 30 November 19441' wrong~ dispose of four 
hundred (400) packages of cigarettes, property of 
the United States and intended for use in the 
military service thereof, thereby" contributing 
to a shortage of cigarettes in the European 
Theater of Operations, which cigarettes were 
intended and necessary for the morale of the 
armed forces, during a critical period of combat 
operations. 

Specification 3: In that Sergeant Merel A. Young, 
TechnicianFourth Grade Leonard J. French, 
Printe Edward N. Wagner, and Private First 
Class 'lhomas G. Harper, all. members of Compa.n;r 
C, 716th Railway Operating Battalion, European 
Theater of Operations, United States Army, did,· 
jointly and in the execution of a conspiracy 
preVi.ously entered int.o between themselves, at 
or near Paris, France, between 1 October 1944 
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and 30 November 1944, wrong:fully dispose 
of two thousand (2,000) packages of cigarettes, 
property of the United States and intended for 
use in the milita.r,y service thereof, thereb7 
contributing to a mortage of cigarettes in the 
European Theater of Operations,which cigarettes 
were intended and necessary for the morale of 
the armed for~es, during a critical period of 
combat operations. 

Specification 4: In that Private Edward N.. Wagner, 

Company C, 7l6th Railway Operating Battalion, 

European Theater of. Operations, United States 

Arrrr:r, did, at Paris, France, on or about 15 

Septanber 1944, wrongful.ly dispose of five 

hundred (500) packages of cigarettes, property 

of the Uhi.ted States and intended for use in the 

military service thereof, thereby- contributing 

to a shortage of cigarettes in the European 

'!heater of Operations, Which cigarettes were 

intended and necessary for the morale of the 

armed forces, during a critical period of combat 

operations. 


Specification 5: In that Sergeant Merel A. Young, 
Compmy C, 716th Railway Operating Battalion, 
European Theater of Operations, United States 
Arrrr:r, did, at Paris, France, between 1 Sept
ember 1944 and 30 September 1944, wrongful.JJ 
dispose of two hundred (200) packages of · 
cigarettes, property of the .. United States 
and intended for use in the military service 
thereof, thereby contributing to .2! a shortage 
in cigarettes in the European Theater of Operations, 
which cigarettes were intended and necessar;y 
for the morale of the armed forces, during a 
critical period of combat operations. 

· Specification 6: In that Private Fred C. Jones, 
Compa:iy C, 7l6th Rai.lwq Operating Battalion, 
European Theater of Operations, United States 
Arrrly, did, between Dreux, France and Paris, 
France, on or about 1 October 1944, wrongfu.1.11' 
dispose of~ two hundred (200) packages of 
cigarettes, property of.the.United States and 
intended for use in the military serrice thereof, 
thereby contributing to a shortage of cigarettes 
in the European Theater of Operations, which · 
cigarettes were intended and necessar;y for the 
morale of the armed forces, during & critical. 
period of combat operations. 

8234 


http:wrongfu.1.11
http:wrongful.JJ
http:wrongful.ly


(108) 

Specification 7: In that Private Fred c. Jones, 
Company C1 _716th Railw~ Operating Battalion, 
European Theater of Operations, United States 
ArmT1 did1 between Dreux, France, and Paris, 
France, on or about 7 October 19441 wrongi'ully 
dispose of two hundred (200) packages of cig
arettes, property of the United States and 
intended for use in the military service thereof1 

thereby contributing to a shortage of cigarettes 
in the European Theater of Operations, ?bich 
cigarettes were intended and necessary for the 
morale of the armed forces, during a critical 
period of combat operations. 

Each accused pleaded not guilty. Three-fourths of the members of 
_the court present at the times the.votes were taken concurring, 

all accused were found guilty of the Charge; accused Young was 

found guilty of Specifications 11 21 3 and 5; accused French and 

H&rper were found guilty of Specifications 1, 2 and 3; a~g~~d 

Wagner was found guilty of Specifications 1, 3 and 4; ana/J'ofies 

was found guilty of Specifications 11 2, 6 and 7. _No evidence of 

preVious convictions was introduced as to any accused. Three

.fourths of the members of the court present at the times the 

votes were taken concurring, each accused was sentenced to be dis

honorably discharged the service, to forfeit all pay and allow

ances due or to become due1 and to be confined at hard labor at 

such place as the reviewing authority may direct, Young for 45 

years and French, Harper, Wagner and Jones each for 40 years. 

The reviewing aut.hor.i. ty approved each of the sentences, but did 

not designate aey place of confinement, and forwarded the record 

of trial for action under Article of War 50!. 


3. The evidence for the prosecution smnma.rizes as follows: 

On 2S August 1944 an order was issued by Headquarters, 
Transportation Corps, 2nd Military Railway Service, which assigned 
the 716th Railway Operating Battalion to the mission of operating and 
maintaining the military railroad o~ the United states in France 
from Chartres as far eastward in the direction of advancing military 
forces as conditions and circurn.stances would permit (Rl6). On 
15 septEm.ber 1944, the battalion was ordered to operate and .m&intain 
military railways from Drewc to Versailles and from Versailles to 
Jlaintenon with headquarters at Dreux. On 18 September the battalion 
was directed to operate and maintain military railways from Dreux 
to and including Paris and on 23 October the following additional 
territory was added to the battalion's jurisdiction: east switc~ · 
Dreux to last connecting switch east.of' Valeton and from Matelot 
Yard• to last connecting track switch east and north of Batignolles 
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Yards. Immediately after the issuance of said orders the 

battalion entered upon the performance of the duties required. 

thereb7. The ba.tta.J.ion was charged with furnishing personnel 

for actual operations of' trains and maintenance of tracks, road. 

bed and equipment. It was customar,r to charge one compa.ey with 

the duty of operation of trains, another company with the 

responsibility of maintenance of tracks and road bed and another 

with the task of maintenance of equipment (RJ.6-17). 


Sometime prior to 12 September 1944 there was established 
in Paris, France, Quartermaster Depot 0:-177 which warehoused and. 
distributed practically all the food and Post Exchange supplies 
to troops in Paris and the surrounding area. It also shipped. . 
l.arge quantities of subsistence rations and Post Exchange supplies 
to Reims, Liege and other places for distribution to combat troops 
at the front. During a period in October and November 1944 it 
furnished rations directly to Advance Section, Communications 
Zone, and First and Third United States Armies. This merchandise 
was received from the contli.nental United.States at Cherbourg, 
Rouen and railheads which served the beaches in that area and was 
shipped by railroad via Drewc, Versailles and Paris to Depot 
Q-177. Post Exchange supplies included cigarettes, chocolate, 
can~, smoking tobacco, toilet accessories and other articles 
usually' sold in Post Exchanges. Such supplies were at t.aa.t. stage· 
of handling and distribution property of' the United States. In
cluded in the food handled, stored and distributed by Depet Q-177 
were "10 in l" rations. Such rations were packed in cases. Each 
case included.food sufficient to feed ten men for one d~ and · 
also cigarettes and soluble coffee. A case (or box) of cigarettes 
contained fifty cartons or 500 packs (RlS-20). Ration Accessory 
(RAC) Kits were also part of the .merchandise.handled (Rl8,l9). 
Each.kit contained cigarettes, razor blades, razor, smoking to
bacco, chewing tobac~o, chewing gum, soap, toothpaste, tooth
brush (R21). There were 20 cartons of cigar~ttes or 200 packs 
of cigarettes in a kit (R20). 

From 12 Septanber to JO NovEmber 1944 some of the freight. 
cars which arrived at Depot Q-177 showed signs of having been 
opened and rifled. During said period. there ·were at least 12 
occasions when trains arrived with "ba.cily pilfered" car~. ·'!hese 
cars had contained such items as cigarettes, ·"10 in l" rations, 
RAC Kits and Post Exchange -supplies. Pilferage could~be detected 
by the fact that there were empt7 spaces 'near the doors of the cars 
which indicated cases or boxes ~d been removed. In other instances 
RAC Kits had been opened and oncy· cigarettes removed. From 12 
September to JO November •badly pilfered" trains arrived at Depot 

· Q-177 at intervals of five or ten dqa (R18119). • . 
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_ French civil1an laborers were employed at .Depot Q-177 
but they were inspected by military guards on leaving the premises. 
In addition, guards were posted at each cigarette car (Rl9). ,. 

During the period from 1 Septanber to 30 Nvvember 1944 the 
stock of.cigarettes handled and distributed by the Quartermaster, 
European Theater of Operations,, was inadequate .to meet the demands of 
military personnel. There was also a shortage of the 12 basic items 
contained. in the RAC Kits (R20,,21). . · . 

As a result of the obvious pilfering and.theft of govern
meI_lt property during the course of its transportation by railroad 
from French ports of deba.rkatio_n to Depot Q-177, underc9ver agents 
were infiltrated into the ranks of the 716th Battalion during the 
month of Noven:ber 1944. These operatives appeared in the roles of 
etllisted men of.the battalion (R21,,27). · . 

Second Lieutenant R.obert P. O'Reilly, Corps of Military 
Police, Criminal. Investigation Division, Provost Marshal.l's Office, 
became ostensib}Jr a private in the battalion and was on or about 
9 November assigned to Company C as a fireman. He served until 
26 November (R21,2J,25). ·He reported for duty at Dreux (R22). None 
of the accused was a member of his train crew (R2J) and during his · 
duty as an undercover agent he did not become acquainted with them 
(R.22) •. Neither did 'he see <Jlly of them pilfering or carrying 
merchandise from the trains (R26). He never h~ard any of them discuss 
the thefts from the trains nor admit. that they had taken articles 
therefrom (R27). However, among the manbership of the ·battalion the 
important topic of. conversation involved the money which could be 
made b7 pilfering from the trains and sale of supplies thus taken•. 
Dreuxwas the point. 'Where the 716th Battalion assulil.ed operation of 
trains which arrived from the west•. On the occa~ion when he reported 
!or dut;r (9 November) 'the crew awaited arrival of a train which, it 
bad been reported,, carried Quartermaster supplies. It was planned 
that when the train reached Villiers, a station between Dreux arxl 
Paris,tha.t an effort would be made nto get at" the contents of the 
train. (R.22). · · .. . - · · 

On other occasions witness inquired of personnel of the 

battalion as to the methods used to transmit to the United states 


· the profits which would accrue from sale of supplies and express~ 
apprehension that if money- orders were used the mail _censor would 
discover the exorbitant amount of money which was transferred. He 
was· told "not to worr'T about that,, that every one was in on the . 
deal" (R22-2J). However, the operative never saw a train pilfered,, 
bUt be saw cars "lilich had been pilfered. In one instance, in 
investigating such condition,, he discovered that Jl or 32 cars of a 
train of 'J9 or 40 cars had been opened. The seals were broken on 
the car doers and they- were pushed ajar•. Boxes and cases were opened 
and the contents of the ·cars were in disorder. Cigarettes,, chocolate, 
coffee and other rations had been taken (R2J). 
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Excessive B.lllQunts of cigarettes were in possession ot 
the battalion personnel. Witness had received cigarettes from . 
them (R23). He aJ.eo saw large sums of money in their possession . 
{R24). . ' 

Witness described in deta.:il three methods pursued .by the 

train crew "rlth the assistance of the men. who were stationed 

along the line at di!!erent "Wq· stations" in pilfering trains (R24, 

25). The ratio o! employment of American crews to French crews 

wa.s !ive to one. Trains operated by French crews were pilfered the 

same as those.operated by American crewrs. French civilia.6.s bad 

access to i'reight cars equa.J.fy wi.'th the Americans (R261 27). 


Another uniercover operative of'the Crimihal Investigation 
Division of the Provost Marshall Gener&J.•s Department assigned t• 
the 7l6th Battalion was Bruno James Cozzati. He assumsd the role 
of an enlisted man and was sent to the battalion to act as a· 1ocomo
tive !ireman. Her performed this duty- from 7 November to 30 November 
1944. On his first trip he was involved in a transact.ion with the 
train· crew whereb7 cigars and cigarettes wer~ removed from. the rail 
road car. He received two boxes of cigars and twelve cartons o! 
cigarettes as his share (R27). 1l:t• crn had been ~ormed pre'ViouslT 

. at Drem: tha.t this car contained. cigarettes ani Post Exchange· rat.ans. 
Whm the train arrived at a point· one-half mile west of Villiers it 
was stopped for the purpose of obtaining water and servicing the lo~ 
motive• Instead of tbs locomotive and tender proceeding into the · 
station, the train was neut" b.ehind. the eleventh car and eleven cars 
were taken into the station. It n.1 then. that. the eleventh car was · 
leeted. (R.29). Members of the stat.ion crew removed cigarettes from the 
·car. The train crew took;."posns•ion of them and sold or disposed ot 
them in Paris. Accused was with the crew members in Paris as they
were ezir.oute .to sell the cigarettes, but none of the accused was in 
the group and none of accueed ever._ informed. wit~ess "where he could 
sell cigarettes. Witness bad seen three o! the ·accused in the . 

. battalion, but he never saw any- of them remove cigarettes :from a 
freight car, ner did he see any of them .do 11aeything in connection with 
81JY of the pilfering activities ar the sale.or disposition ot Govern
ment property" (R28;30). He never heard my- ot them. making &nY" pl.ans 
or schemes for robbery .of trains (R.'.30). During·his tour of dut7 he 
saw manbers of the battalion in possessien or excessive amounts of 
cigarettes and money. This was a general conditj,pn (R28). There 
was also a general activity among the m.embership:~in sending to the 
United states large sums or money (R29).· · .. · · 
\ ) . 

The proseeution also presented as a witness Private Seymour 
c. Schlossberg, Headquarters and Headquarters Com~, 7l6th Railwq 
Operating Battalion, who had been. arrested and confined in connection · 
with. pili'ering charges •. He was promised irnnnm:ity- !roa preeecution 
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in consideration of his testimoey. The witness stated that the 
battalion arrived in France in August 1944 and he first acted 
as a telephone switchboard. operator at Dreux. Over the telephone 
circuit on one occasion he heard an unidentified operator "make 
a remark tha.t there is a train coining tbrcrugh with 10 in Lrations 
or co.ming through with cigarettes on there" (R321 ,34.). It was at 
St•. rJyr that he first saw freight cars with their door seals 
broken and saw American soldiers take boxes of mereb&ndise from the 
cars (R32)._ Afterwards while stationed. at st. George he Hw coffee 
and milk taken from the trains b7 American soldiers. He saw soldiers 
bring 10 in l rations and coffee into his billet (RJ)). Upon cro~s
exarn1nation the witness asserted.: 

11 I don't think there was ~-actual co·nspiraq" 
. that I know of involved at any time. * * * 
And. never did I know an:r of the boys to plan 
aeything before the !act. * * * !"'think it 
was pl.atmed. on the spur of the moment; not 
planned, I thiDk, but it was more or less on 
the spur of the moment. There na one case , 
where two boys have awaited the arrival of a 
train, but I reall.T don't r~er whether they 
conspired to do it before the train arrived or 
not, although I was under the impression that 
they knew that the train did carrr cigarettes" 

.(R35,36). - .. 

Witness saw the accused in Camp Cushing, Tex.as, on the transport and 

in France but he did not rem.ember that he had seen ~ of them take arq 

government property (R36). 


Technician Fourth Grade Howard J. Darr Jr., Company- c, , 
764.th Rail:Wl.Y' Shop Battalion, during Oct.ober and November 1944 was sta
tioned in the Paris area. He was engaged in the repair of railwq 
relling stock. On one occasion in the vicinity of Uatelot and Versailles 
he saw American soldiers remoTe several cases ot cigarettes from box 
cars. He also saw soldiers take food and ham from. a car1 load the same 
on a half-track and haul the merchandise awq (R37,38). The half-track 
wa.s loaded directly from a. car while it stood.in the yard. There were 
six soldiers with the half-track but accused could not identify them 
(R39). On another occasion he saw a case of cigarettes remoTI!rlfrom a 
car b7,;soldiere (R37). The events occurred about 26 September. The rlt 
ness:_believed the soldiera who were engaged in these acts were members of_ the 
716th}3a.ttalion (R3S) • 

.-- -_-, 
···-; 

. '... · · · Over objections b7 def' ens e .Collllsel the prosecution introduCed 

in evidence signed statements of each accused. (R4l-421 Pros.Ex.l, Yeung; 

IU+41 Pl'os.Ex.31 R45, Pros.:E¥41 Jones; R471 Pros.Ex.5, French; R49, . 

Pros~~6, Wagner; R50, Pros.Ex.71 Harper). Pertinent excerpts trom the 


. , ~.:y.~;il statements are as follows: · 
•: . 
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"M'.Y firs~ assignnent was as 'Condu~tor• at 
.Dreux. . The crew of which I .was a member 

compriaed of T/4 Leonard J. French, Engin

eer, Pfc. Thomas G. Har~r Br&kemm, ~c. · 

Jones, Br&kem&l'l and a Fireman whose name 

I d.ont remember. While at Dreux I took 

a case of P.X. rations (20 cartons cigar

ettes) and about an hour later another mem

ber of the crew stole another case of P.X. 

rations. These two cases were split among 

the members of the crew. My" l/5th share 


. was 8 cartons· of .cigarettes. I sold nry 
share of the cigarettes for 4000 francs. · I'm 
not sure if the other crew members sold 
their shares but they- did receive e. share 
each. 

'l'he following d~ at Paris I took a P.x. 
ration case. I took this case from a freight 
car placed it in 'llf1' barracks bag and took it 
back to Dreux. · I did not have time t.o sell 
it at Dreux so waited lllltil 'llf1' next trip to 
Paris. On llf3' next trip to Paris I sold 
the 20 cartons of cigarettes 4 boxes of . 
Chocolate aid received 101 800 francs for 
these items. 

Again mile at Drem:·I took l case of PX 

rations {m;r next trip) and sold the con

t.ents at Paris. I received 101000 francs 

far the cigarettes. 


I was then transferred to Matelot Yard.· 
Y;y' present crew comprised. of T/4 Leonard 
French, T/,5.Swindell, Pfc Thom.as Harper, 
and Pvt. Wagner. I had ·been there about 
two weeks before the first incident took 
place. This crew and I during the foll..,. 
1ng six weeks stole appros;i.matel.J' ten or 
twelve P.X. cartons (20 cartons of cigarettes 
in ea.ch case). or the 200 cartons of cigar
ettes that were contained in these boxes I 
sold approximatel.J' 20 cartons, receiving:. 
500 francs per carton. Pvt Wagner sold the. 
balance of the cigarettes. The mone;y 
received from the sales was P?~led and split 
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five ways, each member of the crew receiv
ed an equal share. 

While at Matelot Yard I took a PX Ration 
Box containing 20 cartons of cigarettes 
and gave this box to S/Sgt Possi, he was 
Yardmaster at Matelot. Possi asked.to be 
taken care of, he stated he knew we were 
receiv:i.r.g cigarettes: He took the box 
and rroceeded in the direction of the 
billets. 

I sold a.l.l the cigarettes to unknown French 
civilians" (Pros.Ex.l, 5 December 1944). 

In his s'tatement. YoUng also admitted possession of 12 United States 
postal money ·orders each in the amount of one humred dollars which 
were introduced as evidence by the prosecution (R43; Pros.Ex.2). 

JONES 
--:

"I wish to state in this supplementary 
statement the articles I had in my 

. possesstidn at the time I was appre
hended. Money Order Receipts #9624 1 Oct 
1944 50.00 (Mother) Mrs. w. E. Jones 
#18611 4 Nov 1944 100.00 (Mother) Mrs. 
w. E. Jones Money Orders #9625 l Oct 
1944 $100.00 Mrs. 11. E. Jones. #18610 
4 Nov 1944 $100.00 (Mother) Mrs. W. E. 
Jones. I also had in my possession · 
5,750 French Francs, and·$63.oo in 
American Currency" (Pros.EX.3, 6 Dec. 
1944). 

"I have worked on these train crews from 
.about l Sept. 1944 until now, running 
from Dreux: to Paris. When we first 
started this run we had no rations and 
we were taking rations to eat from the 
train, while doing this, we learned there 
were PX rations & cigarette in the cars 
also. There were _always Fr~mchmen 
around trying to buy ;:ny thing they 
could. I heard that. there were plenty of 
Rations aroun::l and that the Frenchmen 
paid a good price for them~ I decided. 
to take a few & sell them. The first 

.. 
box I took I 'divided with Sgt M. A. 

-le>

http:and�$63.oo
http:asked.to


(115) 


Young and Pfc. Harper. I received 10 
cartons as my share. I sold these to 
Frenchmen a.long the run for 500 to· 600 
francs a carton. The candy, soap; tooth 
·powder, shaving cream & tooth brush I 
kept for my .own use &. to distribute among • 
the men of my Co. This ~s about the 
middle of September 1944. About the· 1st 
of October 1944 I took another case of 
rations, I did not divide this one, I 
sold everything in it except the soap. 
For,this box of rations I receiv~ 11,500 
Franc's or approximately $2,30.00. About 

a week later I took another case of rations 
from a train, this case I divided with 
Pvt Culver, my p&rt I sold to different 
cafes and 4 or 5 cartons of cigarettes I 
remember I sold to Frenchman in the Hotel 
de Paris, 3 Cite Pusy St. Paris France, I 
do not remember the names of the other 
places I sold cigarettes. I do not know 
where the other men in my crews who I 
divided rations with disposed of their 
share. Pvt Charles McCoy and Pvt Forrest 
Scott both of my organization and Co. Took 
a case of rations at the same time I got 
mine. 

I remember on one trip T/4 Neff, was Eng. 
and T/5 or Pvt Sweatman, Fireman, Sgt. 
M. A. Young conductor, on this trip Sgt 

Young and I split a case of rations. 


When I arrived in France I had $63. in 
American currency, I have never changed 
any of this. I have sent holie $150. in 
Money orders. I had in my p<>ssession at 
the time I was picked up (2) two money · 
order receipts, numbers 9624 and 18610 
for the mone7 I sent home. (2) two <· 
money orders for $100.00 each. Nu.ll!ber 
18611 and 9625, 6,250 franc's and the 

t)3. in American currency I brought with 
me to France. I have received also (3) 
three Mo. pay, approximately $90. Al1
except my pay md the $63. I brought with 
me I received from the sale of cigarettes 
and rations ta.ken from the trains by me" 
(Pros.Ex.41 5 December 1944). 

· FRENCH 

"After spending a week at a receiTing area . 
. i;~: ..J ...u.:;·;,.: 
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I was sent to Dreux. I was then assigned 
as an engineer operating between Lunda.n,, 
Dreux and Paris. 

From the period of the 15th of October 
1944 to about the 26th October 1944, I 
received as my share about ejght hundred, 
($800.00) from .the sale of cigarettes~ The 
other members of my crew were Merel A. 
Yo~ F.dward w. Wagner, 'lhomas G. Harper 
and Paul Swindell. These men received the 
same amounts as I did from the sale of 
cigarettes. Wagner would usually find the 
car and then he would take out two or three 
boxes. Then Wagner, Young and myself' would 

· carry them away and place them. in an empty 
. , box car somewhere in the Ma.talot Yards • 

While we were working, Wagner woul~ take 
the cigarettes and dispos,e of them. Where 
he would go with them I don't know. When we 
finished working the money from the sale of 
the cigarettes would be'cii1tided among ua. I 
have received money about four o,! five times 
from the.sale of cigarettes taken from the 
cars at Matalot Yards. Sometimes there would 
be chocal.ates in the boxes of cigarettes and 

·these I-would either eat or give away. Y;y" 
share in the cigarettes that were taken from 
the freight cars amounted to about eighty 
cartons (80). This money I received from the 
sale of cigarettes I used for a good time. I 

I
The five hundred dollars ($500.00) that I I 

-I 

sent home was money that I won in.dice games 
and not one cent of it came from the sale of 
cigarettes. 

.· 	 When I was taken into custody" I had on my 
person ll,,650 francs. Of this amount 4450 
franOIJ represents pay I received since I have 
been in France. * * *. . 
I at ·.no time broke or entered an:r freight 
cars of the U.S. Government or French · 
Governmentn (f'ros.Ex.51 5 December 1944). 

WAGNER 

nvnu.1e at Dreux, France a srltchmm in the 
.yards vbose name .I don't kiiow took a case 
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of rations containing 20 cartons of cigarettes 
and various other items. I am pretty sure the 
switchman took this case of ratt>ns off a 
freight car. We split this case of rations· among 
the crew-consisting of m;ysel! and. 4 other men 
whom I don't know their· names. I used these 
rations for lD1' own personal needs. · 

On or around the early part; of September 1944, 
I took from a freight car in the Paris yards
1 case of cigarettes containing 50 cartons of 
Lucky Strike cigarettes. I took this case of 
cigarettes to Paris where I sold about 40 cartons 
to a French civilian for about 450 fran:sto 
500 francs a carton. 

During the later i:art of Septanber 19/J.+, and the 
month of October 1944, I toek about 10 or l2 
cases of 200-1 rations consisting of cigar-
ettes and other ration items. Sgt. M. Young,
T/4 L. J. French, T/5 Paul Swindel Pvt T. 
Harper and I split the above mentioned. cases of 
rations~ We are all from Co. C, 716 Icy' Opn 
En. I sold the above mentioned cases of 
rations to French civilians the names of whom. 
I don't know. I only sold the cigarettes from 
the cases of rations rec~iving 500 franc1 & 

carton. I split the money five ways among 
Sgt. Merle Young, T/4 L. J. French, T/5 Paul 
$Windel, and Pvt.I'. Harper" (Pros.Ex.61 6 
December 1944). . 

HARPER 

ar * * * was a brakeman on the train from Paris 
_to Dreux from. about. the lst of September, until 
the middle of October. Thereafter I was a watch
man at Matelots Yards. 

Sometime in September Meryl Young, Fred c. 
Jnoes 1 Leoard French and I took a case of PX 
cigarettes and chocolate (20 cartons of cig
arettes a.rid 2 boxes choc.). We split this 4 ways 
and I sold mt share of cigarettes .£Qr:. 500 francs 
per carton. We· took these cigarettes from a 
gondola car at Dreaux. 

About a week after the above incident Sgt. Paul 
w. Hart and I took a box of 20 cartons or cig
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arettes out pf a box car on the road 
from Dreaux to Paris, when we stopped for 
the road to .clear. This car had already 
been broken into4 I.sold rq share of lO 
cartons for .500 francs per carton in . 
Paris on the Street. 

About the middle of October I went to 
Uatelot ;yards. as a switchman. Yoq, French, 
Swindell & Wagner were the other crew mem
bers. From. the middle of October until I 
was picked up, Mer;yl Young, Leonard French 
and I took from the cars about 10 or .12 eases 
of PX containing 20 cartons of cigarettes 
each and some of them contained boxes of chG
colates. We always split evenly on these and 
I sold rq share a.t 500 francs per carton" 
(Pros.Ex.?, 5 December 1944). 

The court was pa.rticularly instructed by the law member 
that each statement should be considered onv as inculpatory of the 
maker thereof and should be disregarded as evidence against other 
accused (R42,49,.5l). · . 

4. Each accused after his rights were explained to him elected 
to remain silent (R.51). 

,5. The record of trial presents certain proced'Ul".al and 

evidential questions vbich require preliminary consideration and 

disposition:. 


i. Defense counsel.challenged for ca\ise Colonel John 
A. Hoag on the.groun~ that Colonel Hoag sat as a member of a court 
which tried military persons other :t;.han the instant accused on 
charges similar to those involved in the present case and that in 
the process of said previous trials the prosecution presented 
evidence to establish the corpus delicti o! the offenses then in 
issue of the sane kirld and quallt;y as would be presented in the 
inStant case. .The contention of the defense was premised on the 
proposition t.b&t inasmuch as the challenged member had judic~ 
determined that the evidence was sufficient to establish the 

·corpus 	delicti, be had prejudged.~ Wie present case and there.tore 

accused&' rights would be sllbstantially prejudiced by' his iresence. 

on the court. · 


Col1mel Hoag was sworn as a witness. He admitted that 
as a member of the. court in a previous case he had heard evidence 

. with respect to a .conspiracy to dispese or government property but 
asserted that said evidence would not ini'luence his verdict on the 

pi:-esent case and that he was not prejudiced against the instant · 
accused (R4). The.. court, foll...1ng the procedure prescribed by' 
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MCM, 1928, par.5SL p.46, denied the c~enge. It will be 
assumed that the i'ormer cases presented the exact. issues of 
law and fact inwlved in the present case an:l j".ba.t the evi
dence in proof of the corpus delicti in the former cases and 
in the instant case is identical. Such usumption is not 
sustained by the record of trial but it permits the· conten
tion of accused to be considered in its most favorable aspe~t. 
It will also be assumed that defense counsel challenged each 
member of the court on the same grourid· and that similar procedure 
and action followed as in the case of Colonel Hoag. It is the 
function of the court to determine the existence or non-existence 
of the alleged grounds of challenge and the burden of maintai n:f ng 
a challenge rests on the challenging party- (YCY, 1928, ·par.SSL 
p.46J CM 26025.3 (1944) III Bull. JAG .377)• 

nJ:ii the cr1,;,i~~ law, neither the fact that 
.a juror has s~rved as such on a previ9us. 
trial of the same party- for a separate in
stance of the same offence or for a simi
lar offence; nor that he ha.8 taken part in 
the trial and conviction of another and 
distinct offender separately indicted for.· 
an offence of the Sime character; nor even 
that he has similarly acted upon the trial 
of an accomplice .jointly indicted for the 
same offence but who has· been permitted to 
sever for trial, - is h~d to be a 1.prili 
cipal cause• of challenge, i.e. necess~ 
to disqualify the juror. A challenge •to 
the favor•, however, may be allowed in .such 
cases, where it is satisfactori.17 shown that 
the juror, by reason o! hav!ng heard the 
testimony on the first trial, or otherwise, 
had actual:cy become biased by- an opinion ·for 
or against the iresent defendant. · 

In cases of this c:lass.at military law a 
sim1Jar test is to be empleytd. While it is 
certainly not per .!! Ta.lid ground of challenge 
to a manber that he has. taken part in a pre
vious trial o! the accused for a.like offence, 
or in a t.rial for the same offence of another 
officer or soldier betyeen whom and the 
·present..accused there h~ been criminal con
cert, yet. if .the irevioua hearing has in
duced the formation of an opinion as to the 
guilt. o~ innocence of such accused, ·the mem
ber is of course properly subject to excep-
.	tien" (Winthrop'• W.Utary Law and Prece
dents· (Reprint, .1920), p.227). 
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It is clear that in t.b.is challenge nto .the favor" an issue of 

tact was creat_ed as to Colonel Hoag!s eligibility. It was for 

the court to determine whether the challenged member was actu

al..lT biased against accused. Its finding under the circumstances 

will not be disturbed on appellate review (35 CJ sec.458, p.404; 

CM 244946, Forbes 29 B.R. 731 791 (1943))•. Considering sepa:

ately the· challenges for cause addressed to each mED.ber of the 

court, a si.mil&r conclusion must be reached.

However, the record presents sufficient grounds to pemit 
the challenge of defense counsel to be considered as a challenge 
to the array (R2-3). Challenges to the array are not permitted in 

.courts-martial (Winthrop's Military Law and Precedents {Reprint, 

1920), p.an; AW 99; CM 243215, Owen, 27 B.R. 305,309 (1943)). It 

therefore follows the denial ef suc:b challenge was pt"Oper. 


. Under the rule adopted in ·CM: ETO 804., Ogletree ~ al, the 
failure of the defense to exercise its peremptory challenge CR5) · 
might nll. be treated u a waiver by it or its challenge for cause 
of Colonel Hoag. However, the Board of Review has elected to con
sider the challenges on their merits. 

b. Subsequen~ to arraignment but prior to pleading to 
the charges the defense moved on behalf of each of the accused .. .. 
severally and separate'.cy' for a severence of trial. Upon the authority 
of CM ETO 895, Davis ~ !1 and CM ETO 3147,, Gayles ~ ,!! (refei

. ence to the holdings in lllhich cases is hereby made for detailed 
discuasions of the legal principles involved) the motion was proper'.cy' 
denied. i 

c. Defense counsel moved on behalf of each accuaed to 
strike Specification l on the ground that "it is vague and in
definite and it is impossible for the accused to anticipate what 
evidence will be ottered under it" (R9). During the argument on 
the motioll which follow~d,, the trial judge advocate agreed to . , 
amend the Sped.ti.cation as originally drafted b;y striking there
from the phrase "724th Railway Operating Battalion, ~Railway 
Operating Battalion,, 757th Railwq Shop Battalion, 764th Railway 
Shop Battalion" and substituting in lieu thereof the phrase, "and 
other operating perBonnel". · Defense Q>unsel agreed to the amend- · 
ment but renewed his motion against thelamended pleading. '!'he · 
motion was denied (RJ.4). The amended specification obviousJ.7 
alleged tacts ·constituting both common law conspiraer and con-. 
spiracy under section 371 Federal Cr1minal Code· (18 USCA' 88) , 
(Williamson v. United States, 2(f/ US "251 447j 52 L.F.d.278,,~90 (1908); 
Crawford vs United States,212 US 183,, 53 L.Fd. 465 (1909); Nash. 
v. United tata.,229 US 3731 57 L. Ed. 1232 (1913); Glasser v. 
United states,315 US 60,, 86 L.F.d.680 (1942)} lt was not necessarr to 
allege in this case (of an unlawful and corrupt understanding, . ·" 
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arrangement or agreement) the Bpecific acts of diversion, con

version and disposition of supplies. (Crawford v. United states, 

supra). Inasmuch as the specification alleged facts constituting 

the offense of conspiracy" th~ motion was properly denied. 


. d. · The defense on behalf. of each of the accused alBO 

moved to strike each specification 1.nasmuoh as the1 were l&id under 

the 96th Article of War initead of the 94th Article of War. Con

spiracr to defraud the United States by obtajning, or aiding others 

to obtain the allowance or payment of aur false or fradulent claim 

is obviol.i8ly an offense under the 94th Article of War (M::Y, 1928, 


· 'J,ar.150,~,p.182). The conspiraCT here· charged is not of that nature . 
as no nfalseor frad.ulent claim.11 is involved. Hence it wa. pl"operly 
laid under the 96th Article of war (Cft QI'. 215630 Romero, ll B.R. 
l, 24 (1941), Romero v. Sqiler (CCA.. 9th 194.3); 133 ·F (2nd) 528, • 
cert. denied 318 US 785 .87 L.Ed. ll52 (1943)J CM 19929.3,.ll!J.l and 
McFadden 3 BR 353 (1932)>. With respect to Specifications 2 to 7 
inclusive, consideration. of the motion will be included in the dis
cussion of the case agai:cst accused on its marits (See par.7, infra). 

e. . Defense objected to the testimoey of Lieutenant 

Colonel John ·L. Pickett, Quartermaster Corps, with respect to theft 


-	 o! government propert7 and of the looting of railroad trains occurring 
during the time and at the locations alleged in the specifications. · 
The objection ns based on the premise that such evidence was im
material and irrelevant and was not connected with accused or either 
of them (Rl.9). The ev:idence served to inform the court as to the 
surrounding facta and circumstances o! the offenses with which &·.;cused 
were charged. 

"Ail evidence is relevant which throws, or 
_	tenda to throw, arr:r light upon the guilt 
or innocence of the prisoner. And relevant 
evidence which is introduced. to prove uq 
material fact ought not te.be rejected 
merel1' because it proves, or tends to prove, 
that at some other time or at the same 
j;ime; the accused has been guilt7 .S some 
other separate, independent and dissimilar 
crime. The general rule is well setUed that 
all evidence must be relevant. It evidence 
is relevant upon the general issue of guilt, 
or innocence, no valid reason exists for 
its rejection merely because it mq prove, 
or ma.1 tend to prove, that the accused colillllitted 
some other crime, or mJ&1' establish some 
co.llateral and unrelated fact. Evidence·· 
ot other acts .to be available mut have some 
logical connecti.On and reveal evidence of 
knowledge, design,·plan, scheme, or conspiraCT 
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of the crime charged; or circumstantial 
evidence of identity of the person 
charged with the crime; or tend to 
corroborate direct evidence admitted" 
(Underhill 1s Criminal Evidence (4th Ed. 
1935) sec.184, pp.333-335). 

The Board of Review in CM ETO 8951 ~~ !J. and CU. ETO 7549, 
~ adopted the foregoing principle. In the holding in the 
~case there is·an illuminating citation of authorities which 
support the rule. There was no error in the· admission of the 
evidence in question. 

. f. Second Lieutenant Robert P. O'Reilly, during the 

course of his description of conditions in the 716th.Railway 

Operating Battalion which he discovered while acting as an 

un:lercover agent stated; 


11 From the first day that I was assigned to 
the 716th until the day that I left the 
716th the most 'important topic of con
versation was the amount of !!lOney we could 
make from the pilfering and sale of United 
States supplies aboard the trains" (P.22). 

• He further testified: 

11Vlhile at the station in Drewc the only 
topic of conversation among myself and the 
other members of the crew was as to what the 
contents of the train would be that was 
coming into Dre~" (R22) •. 

The defense objected to this evidence on the grounds that it 
was hearsay because not made in the presence of accused and was 
not connected with them. The objection was overruled by the law 
member (R22). The testimony as to the declarations of unknown· 
third persons was rank hearsay and its admission in evidence was 
erroneous. The existence of a conspiracy cannot be established 
against an alleged conspirator by evidence of the acts or declar
ations of his. alleged conspirators done or made in his absence unless 
there is proof aliunde that he is connected with the conspiracy 

. (Kuhn v. United States (CCA 9th 1928), 26 F (2nd) 463; United 

States v. Renda (CCA 2nd 1932), 56F(2nd) 6ol; Minner v. United 

States (CCA 10th 1932), 57 F (2nd) 506; Feigenbutz v. United 

States (CCA8th 1933), 65 F (2nd) 122; Nibbelink v. United States 

(CCA 6th 1933), 66 F (2nd) 178; Hauger v. ullited States (CCA 4th 

1909), 173 Fed 54; ,Pope v. United States (CCA 3rd 1923), 289 Fed 

·312, cert. denied -263 US 703,-68 L.Ed.515 (1923)). 
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notherwis e hearsay would lift itself by 
.. its own boot straps to the level of com
petent evidence" (Glasser v. United 
States, 315 u.·s. 60, 75; 86 L.F.d. 680, 
701 (1942)). 

Likewise for the same reason his testimony as to conversations 
with unidentified persons ·concerning transmittal tot.he United 
States of profits to be made from sale of supplies and their 
assurances that he should "not worry about that that everyone 
was in the deal" should have been excluded. m the same category 
is Schlossberg's vague testimony with respect to telephonic 
conversations overheard by him. All of the foregoing evidence 
should have been excluded from the case and it is not considered 
by the Board of Review. In view of the probative weight of 
competent substantial evidence present in the case and of the 
admission of each accused, the Board of Review does not believe 
that such erroneously admitted evidence prejudiced the sub
stantial rights of accused nor influenced the results (AW 37). 

g. The defense objectedto the admission in evidence 
of the respective extrajud.icial statements made by accused on the 
ground that the prosecution had failed to prove the corpus delicti 
of a:n:y of the offenses charged (Rl+2,44,45,47,49,50). Consideration 
of this objection will be included int.he discussion of the charges 
on their merits (See plr.6e, p.25, infra).-

6. Specification 1 alleges that accused did, 

"at or near Dreux, France and at or near Paris, 
. France and at various and sundry places 
between said places, between 1 September 1944 
and 30 Novanber 1944, jointly and in con
junction with each other and other mem
bers of the 716th Railway Operating Battalion 
and other operating personnel, agree and 
conspire to defraud the United states through 
pillaging, division of spoils, and mutual 
inaction a.gains t pillaging by each other, 
through wrongful conversion to their own 

,joint and several purposes and profit, of 
military supplies and equirment, the pro
perty of the United States in the possession 
and custody of military agencies, furnished and 
intended for the military service thereof, 
while such supplies and equipnent were en
route to military forces engaging the enem;y 

· and other military forces of the United 
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States, during a critical combat period 
in the theater of active military opera
tions; and pursuant thereto, did, at 
divers times and places as herein alleged 
wrong.i'uJ.1.y divert such supplies and equip
ment from the military purposes for 'Which 
such supplies were intended, to their 
own purpose of personal profit". 

· a. Specification l alleges facts constituting the 

crime of conspiracy unler section 37, Federal Criminal Code 

(18 USCA 88) inasmuch as the concl.uding clause 


"and pursuant thereto, did * * * wrong
fully divert such supplies and equip
ment from the military purposes for which 
said supplies were intended, to their own 
purpose of personal profit" 

alleges the necessary overt acts. (See authorities cited in i:ar. 
Sc, supr()• It also alleges facts constituting the collllOOn law 
offense CM 112560, CM 120543 (1918), Dig.Op. JAG, 1912-1940, 
sec.454 (23), p.351). Conspiracy is an independent substantive 
offense both at common law and under the Federal statutes. 

"A conspiracy is the corrupt agreeing to
_gether of two or more persons to do by 
concerted action something unlawful 
either as a means or an end.11 (MCM, 1928, 

· par.150~ p.182). 

n[j.i}ha.s been repeatedly declared * * * 
that a conspiracy to commit a crime is 
a different offense from the crime that is 
the object of the conspiracy. * * * 
The conspiracy, however fully formed, 
may fail of its object, however earnestly 
pursued; the contemplated crime may never 
be consummated; yet the conspiracy is 
nonetheless punishable. * * * And it is 
punishable as conspiracy, though the 
intended crime be accomplished. * * * 
A person mq be gullt7 of conspiring, 
although incapable of committing the 
objective offense * * * And a single con
spiracy might have·for its object the 
violation of two or more of the criminal 
laws, the substantive offenses having, 
perhaps, different periods of limitation 
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(United States v. Rabinowich,238 u.s. 78, 
85,86, 59 L.Ed.1211,1214 (1915)). 

b. Of vital importance in the instant case is the 
application of the following principle: 

"But in conspiracy cases, the unlawfUl. com
bination, confederacy, and agreement be
tween two or .more persons, that is, ·the 
conspiracy itself, is the gist of the action, 
and is the corpus delicti charged. It is, 
therefore, primarily essential. to estab
lish' the existence of a confederation or 
agreement between two or more persons be
fore a conviction for conspiracy to commit 
an offense against the United states can 
be sustained. This statement requires no 
citation of authorities. It is equally 
true that •extrajudicia.l. confessions or 
admissions are not sufficient to authorize 
a conviction of crime, unless corroborated 
by independent evidence of the corpus 
delicti'. Martin v. United states (CCA S) 
261+ F 950. This bas been the consistent 
holding of this court, in harmony with 
uniform decisions in other jurisdictions" 
(Tingle v. United States (CCA Sth 1930), 
38 F (2nd) 573, 575). 

The rule above set forth, viz., that the corpus delicti 
of a conspiracy is nthe unlawful combination, confederacy and 
a eement between two or more rsons" is affirmed in the follow
ing cases: Dal;Uy v. United states CCA 8th 1931), 50 F (2nd) 37; 
Davidson v. United states (CCA Sth 1932), 61 F (2nd) 250; Langer 
v. United States (CCA Sth.1935), 76 F {2nd) 817; Cartello v. United 
States (CCA 8th 1937)~ 93 F (2nd) 412; Forte v. United_States (App. 
D.C. 1937), 94 F (2ndJ 236. .' · ·; 

c. The relevant provisions of the Manual' for Courtso
Martial. ,1928, are: 

"Should it, however, be shown that an~
mission against interest was procured by 
means which the court believes to have been 
of such character that they may have 
caused the accused to make a false state
ment, the court may either exclude or 
strike.out and disregard all evidence of the 
statetJ.enttt (MOM, 1928, par.114£, p.117). 

-21



(126) 

"An accused cannot be convicted upon his un
.supported confession. * * * in other words, 
there must be evidence of the corpus delicti 
other than the o:>nfession itselt" (Ibid, 
pi.r.114,!, p.115).(Underscoring supplied). 

. . 
It will be thus seen that the Manual for Courts-Martial does not 
treat the subject of admissions (as distinguished from confessions) 
in connection with the question of quantum of proof necessar;y to 
sustain a conviction. It is necessary therefore to discover the 
prevailing rule of the Federal courts. A careful search and 
analysis of the decided cases reveal that it is a generally accept
ed doctrine that to warrant conviction of a crime both confessiorµs 
abd admissions made atter the commission of the alleged criminal. 
act must be corroborated b;r some independent evidence. The 
requirement of soae indepeildent proof as applied both to confessions 
and admissions after the crime has not been relaxed mere~ because 
the facts sean to indicate that the disclosures have been volun
tar~ made b;r accused (Naftzger v. United states (CCA 8th 1912), 
200 Fed. 494,498; Goft v. United States (CCA 8th 1919), 257 Fed. 
294,296; .Martin v. United States (CCA 8th 1920), 264. Fed. 950,951; 
Tingle v. United States (CCA 8th 1930), 38 F (2nd) 573,575; Jordan 
v. United states (CcA 4th 19.32), 60 F. {2nd) 4,5; cert. denied 
287 US 6.33, 77 L.Ed.549 (19.32); Forte v. United states (App.D.C. 
19.37), 94 F (2nd) 2.36,2.37; Pines v. United states (CCA 8th 1941), 
l2.3F(2nd) 825,829). 

However, the foregoing rule appliCa.ble to admissions 
after the crime does not app~ to admissions made prior to the 
~· In commenting upon the distinction the United states 
Supreme Court said: 

nThe rule requiring corroboration ot con
fessions protects the &dministration of the 
criminal law against errors in convictions· 
based upon untrue confessions alone. Where 
the inconsistent statement was made prior to 
the crime ·this danger does not exist /jiigmore, 
supri}. Tb.erefore we are of the view that 
such admis~ions do not need to be corroborated. 
They contain none of the inherent weakness of 
confessions or admissions after the fact. Cases 
in the circuits are cited by petitioner to the 
contrar;r. In Gulotta v. United states, ["(CCA. 
Sth) 113 F (2nd) .6Sj], the decision turned. on the 
similarity of confessions and admissions rather· 
than upon any differences between admissions 
before and after the fact. In Duncan v. United 
Statei f(CCA 9th) 68 F (2nd) l.3fl and in . 
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Gordaj.er v. United States L(CCA 9th) 261 
F 9lg/ the conclusion was reached without 
azrr comment upon this difference. Our 
consideration of the effect of admissions 
prior to the crime leads us to the other 
conclusion /.f,r: Miles v. United states, 
103 US 304,26 L F.d. '48Y" (Warszower v. 
United States,·312 U.S•. 342, 347, 85 L.F.d.. 
876,880). 

(Cf: Fotie v. United States (CCA 8th 1943), 137 F (2nd) 831~8,37; 
United States v. Kertess (CCA 2nd 1944), 139 F (2nd) 923,929)• 

d. The prosecution's case with respect to proof of the 
corpus delicti must rest upon and be subject to the following 
legal principles: 

"The fact of a conspiracy may be proved 
,	by &nT competent evidence. The con
spiracy may of course be shown by direct 
ev:idence, and, it is apprehended should 
be so proved if this character of evi
dence i.s attainable. Direct evidence, 
is, however, not indispensable. Circum
stantial evidence is competent to prove 
conspiracy. Proof of the combination 
charged, it has been said, must al.most 
always be extracted from the circumstances 
connected with the transaction which 
forms the subject of the accusation. The 
nature of the crime usually makes it sus
ceptible of no other proof, and the rule 
which admits this class of evidence applies 
equally in civil and criminal cases-. Cir
cumstantial evidence if sufi'icientl7 
strong may outweigh the po~ive statement 
of'& party rr witness• (12 CJ sec.226, PP• 
633,634). 

"Circumstantial evidence is equally avail 
.able with direct evidence _to prove the 
conspiracy, but suspicion or conjecture 
cannot take the place of evidence. ,Guilt must 
be established. beyon4 a reasonable doubt, 
and, where the evidence is as consistent 
with innocence as with guilt, no conviction 
can properly be had. Even pa.rticipa. tion in 
the offense 'Which is the object o! the con
spiracy does not necessa.ri.11' prove the 
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participant guilty or conspiracy. The 
evidence must convince that the defen
dant did something other than participate 
in the offense which is the object of 
the o:rnspiracy. There 'must, in addition 
thereto, be proof.of the unlawful agree
ment and participation therein, with 
knowledge of the agreement" (Dahly v. 

·United states (CCA 8th 1931), 50 F (2nd) 
37,43). . . . 

"Conspiracy may be established by circum
_	stantial evidence or by deduction from 
facts. The common design is the essence. 
of the crime, and this may be made to appear 

, when the parties steadily pu.rsue the same 
object, whether acting separately- or to
gether, by common or different means, but 
ever leading to the same unlawful result. 
If the parties acted together to accomplish 
something unlawi'ul, a conspiracy is shown, 
even though individual conspirators mJq 
have done acts in furtherance of the comnon 
unlawful design apart from and unknown to · 
the others. All of the conspirators need 
not be acquainted vd th each other. They 
may not have previeusly- associated to
gether. One defendant may lmow but one 
other member of the conspiracy. But if, 
knowing that others have combined to 
violate .the la•, a party knowingly- ce
Qperates to further the object of the con
spiracy, he becomes a i:arty thereto• (AJJ.en 
v. United states (CCA 7th 1925) 4 F.(2nd) 
6Sg,69l), cert. denied 267 US 598,.69 L.Ed. 
806 (1925)). 

"It need not be· shown that the parties 
.actually- came together arid agreed in ex
press terms to enter in and pursue a common 
design. The existence of the assent of 
minds which is involved in a conspiracy m1q 

be, and, .from the secrec7 of the crime, 
.	usUilly must be, inferred by the jur;y from 
proof of facts md circumstances 'olbich, taken 
together, apparent.11' indicate that they are 
merely plrta of some complete whole. If it 
is :trOYed that two or more persona aimed 
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by their acts towards the accomplishment 
of the same unlawful object; each doing 
a pa.rt so that their acts, though appe.r
entl.y independent, were in fact connected 
and co-operative, indicating a closeness of 
personal association and a concurrence of 
sentiment, a conspiracy may be inferred, 
though no actual meeting among them to 

· concert means is proved. Evidence of 
actual pi.rticipation, rather than mere 
cognizance, acquiescence or approval of an 
unl.a.wful act, is required to sustain con
viction for conspiracy" (Underhill 1s Crim
in.al Evidence (4th F.d, 1935), sec.773, PP• 
l401-l.ti:05). (Underscoring supplied). 

"In a case where circumstantial evidence 
. is relied upon to establish the corpus 
delicti, it is not sufficient that the 
circumstances proved coincide with and 
account for, and therefore render probable, 
the hypothesis, of the guilt of the accused. 
The evidence must be such as to establish the 
corpus delicti to a reasonable certainty, and 
exclude every other possible hypothesis 
except that of guilt; that is, the evidence 
must be such as to establish so positively the 
corpus delicti as to exclude from the minds 
of the jury all uncertainty in regard to it. But 
to do this it is not necessary that each par
ticular circumstance be established thus con
clusively. It is sufficient if the combined 
effect of all the circumstances proved in a 
case is such as to produce the same µegree 
of certainty in regard to the corpus delicti, 
as would be established by direct and positive 
proof" (1 Wharton's Criminal. Law (12th F.d, 1932) 
sec.355, p.461) 

e. The Board of Review must also give heed to the following 
injunction of the Manual for Courts-Martial, 1928: 

"the proof must be such as to exclude 
not every hypothesis or possibility 
of innocence but any fair and rational 
hypothesis except that .of. guilt * * *" 
(MCM, 1928, par.?8, p.63). 

The above principle has been consistently applied by- the Federal 
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courts in conspiracy cases (Turinetti v. United States (CCA 
8th 1924), 2 F (2nd) 15; Donovan v. United States,(CCA 3rd 
1931),54 F (2nd) 193; Davidson v. United States (CCA 8th 
1932) 61 F (2nd) 251; Kassin v. United States (CCA 5th 1937), 
ff7 F (2nd) 183).. . 

In considering the. question Vihether there was proot 
of the corpus delicti of the conspiracy, it should be noted that 
prosecution's evidence, independent of accused's statements, did 
not identify any of the accused as among the thieves. There is 
also a total absence of testimony that they were ever seen in 
possession of incriminating articles. Further, there is no proof 
that any of them engaged in reported conversations with respect . 
to the theft of. supplies or sale of same. But proof of the corpus 
delicti need not directly connect an accused with the conspiracy 
(icy-an v. United States (CCA 8th 1938), 99 F (2nd) 864,870, cert• 
denied 306 US 635,668, 83 L.Ed.1037,1063 (1939); Anderson v. United 
States (CCA 6th 1941), 124 F (2nd) 58,66, reversed on other 
grounds 318 US 350, ff7 L.F.d.829 (1943)), and it was not necessary 
that accU3ed or any other manber of the group who are parties to the 
conspiracy participate in all of the acts (American :.Iedical Ass•n. 
v. United state~ 317 US 519 87 L.Ed. 434 (1943);United States v. 
Holt (CCA 7th 1940)', 108 F (2nd) 365,368, ce:;-t. denied .309 US 672, 
698, 84 L.Ed. 1018,1037 (1940); United States v. Valenti (CCA 2nd 

• 1943), 134 F (2nd) 362,365). 

The evidence (exiuding the illegally admitted evidence), 
convincingly proved that during the period of time alleged there were 
Widespread and frequent thefts of cigarettes and Post Exchange 
mrchandise (all property of the United States) from railroad cars 
during their transit from Dreux to Paris. The cars were opened 
and the rerchandise removed therefrQIU without authority. The looting 
was of the same general style and pattern and the articles stolen 
were of the same type and ki.00.. Specific: testimony of eye witnesses 
disclosed the looting of freight cars within the battalion's 
operating district and the removal. of certain of their contents by 
American soldiers. Pertinent testimony indicated that during the period 
of the persistent looting, ~mbers of the 716th Battalicm were seen 
in possession of extraordinary amounts of money and cigarettes. 
In· one instance certain members of the battalion carriedaconsiderable 
quantity of cigarettes to Paris for purpose or sale to unauthorized 
buyers. 

It is difficult to reconcile the uncontradicted evidence 
of looting and larceny with the idea that such trespasses and 
thefts ware disconnected mid independent episodes. They were not 
of the variety which would be expected from isolated instances of 
freight car plundering l'thich by coincidence happened within the 
same period of time and at or about the same place. The raids upon 
the merchandise trains and the th•fts therefrom followed too clo.$ely 
the same style and :r;:attern and were too closely related both· as· tc> 

• 
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time and place to permit a fair and rational hypothsis that 
they were the result of causes other than a preconcerted 
arrangement of a group of American soldiers engaged in the 
operation of the trains. 

While the proof of the existence of the conspirac7 
in the instant case must depend prirrarily upon evidence of a 
series of illegal acts, it is a reasonable inference therefrom 
that there was 11 a closeness of personal association and a con
currence of sentiment" on the pi.rt of the wrongdoers. It was not 
necessary for the evidence to shOH either that there was a 
formal agreement am understanding between them, nor an "actual' 
meeting among them to concert means" to effectuate the purpose 
of the conspiracy. It m.ey .be ass'lllOOd that this conspiracy did 
not have its origin or inception in a deliberately organized 
plot to defraud the Government. However, the tresspasses and 
thefts, due to their repetition, without secrecy or stealth and 
free from hindrance, in a comparatively short period of time 
welded themselves into a complete "concurrence of sentiment" among 
the group of soldiers involved. Its focal p0int was a recognized 
non-feasance in the form of mutual inaction· of the railwa;v 
operatives am maintenance men whereby each was permitted to seek 
his own advantage without fear of detection or retribution. Such 
attifude resulted from the repeated commission by them of the 
illegal ·acts, mich were notoriously open and within the knowledge 
of a substantial µi.rt of the membership of the battalion. 

"if the evidence of successive details of the 
.scheme as it was carried out indicates with the 
requisite certainty the existence of a pre
conceived plan, it is sufficient to consti 
tute an unlawful. conspiracy, and it is not 
essential that all contribute alike either to 
the making of the scheme or to its fulfillment, 
and what one does, pursuant to their common 
purpose, all do 11 (United States v. Holt (CCA 
7th 1940) 10$ F (2nd) 365,368, cert~ denied 
309 US 672,698, 84 L.Ed.lOlS,1037 (1940)). 

The Board of Review therefore concludes that the 
prosecution by sufficient independent evidence established the 
corpus delicti of the offense of conspiracy. The extra-judicial 
'blunta.ry statements of accused (Pros.Ex.1-7) were therefore 
properly admitted in evidence. They- definitely connected each 
accused with the conspiracy alleged and proved. Each accused 
admitted that he either broke and entered freight cars, took 
cigarettes and other ~rchandise therefrom, sold the same and 
retained the proceeds, or participated in a.nd shared with others 
in the illicitly gained profits :from similar transactio~ Ea.ch 
accused admitted the commission of one or more overt. acts in 
the furtherance of the conspiracy. 

' .·,··: ... 
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A casual reading of the statements without consider

ing them in conneetion with the prosecution's evidence as to 

too formation and na'ture of the conspiracy may lead to the con

clusion tha. t the prosecution alleged one large conspiracy and 

proved several different and disconnected smaller ones. Such 

procedure has been condemned as a fatal variance by one line 

of authorities (Telman v. United States (CCA 10th 1933), 67 

F (2nd) 716,718; Mercante v. United States (CCA 10th 1931), 49 

F (2nd) 156,157; United States v. Wills (CCA 3rd 1929), 36 F 

(2nd) 855,857; Wyatt v. United States (CCA Jrd 1928), 23 F 

(2nd) 791,792; cert. denied 277 US 588, 72 L.Ed. 1002(1928); 


-Terry v. United States (CCA 9th 1925), 7 F (2nd) 2.8,30; United 
States v. McConnell (E.D. Pa. 1923), 285 Fed 164). In commenting 
upon these cases the,~~reme Court in Berger v. United States,295 
US 78,81,79, L.Ed.13147{1935) said: 

"This view, however, ignores the question of 
.nateriality; and should be so qua.llfied as 
to make the.result of the variance depend 
upon whether- it has substantially inj\ll'ed 
the defendent". 

Should the evidence in this case, including accused's statements, 
be construed as proving a series of disconnected smaller conspir
acies, it is obvious tha. t the doctrine of the Berger case when 
c:ionsidered. in connection with the relevant proviaions of the 37th 
Article of War (which is a counterpart of section 269 of the 
Federal Ju:iicial Code, 28 USCA 391, with reference. to erras which 
"affect the substantial rights of the accused" ) affordsacomplete 
answer to the contention. However, in the opinion of the Board 
of Review, the evidence wnen properly considered and applied does 
not show several disconnected and smaller conspiracies but 
rather one large oonspiracy involving lcno1'?1 and unknown personnel. 
of the ?16th Battalion and possibly soldiers of other organizations 
and the direct participation of the accused in that general con- 
•piracy. The Circuit Court of Appeals (10th Cir. 1938) in M&rtin 
v. United States, 100 F (2nd) 490, cert. denied 306 US 649, 8,3 
L.FA. 1048, (1939), wrote in feterence to a situation closely re
sembling the one in the instant case: 

"In respect to the question of variance there 
_was evidence from which the inference could 
be reasonably drawn that the system existed 
throughout a large part of the United states; 
that all of appellants understood it and 
pa.rticipated in it; and that the7 stood 

· ready to f'urther it b7 maintaining inter
course with all others through the issuance 
and accept:.ance of transfers. A variance is 
not to be treated. aa material unless there 
is a substantial departure of the proof 

8234 




(133) 

from the charge of a character which could 
mislead the defendant at the trial. Berger 
v. United States, 295 US 78, 55 S.Ct. 629, 
79 L.Ed. 1314. There was no departure of 
that kind here * **·"(p.495). 

The conclusion here stated is further supported by United states 
v. Valenti (CCA 2nd 1943):, 134 F (2nd) 362,365; Oliver v. United 
States (CCA 10th 1941), la F (2nd) 245,247, cert. denied 31.4 US 
666, 86 L.Ed. 533 (1941); United States v. Beck (CC! 7th 1941), 
118 F (2nd) 178,182, cert• denied 313 US 5fr/, 85 L.Ed.1542 (1941); 
Short v. United States (CCA 4th 1937), 91 F (2nd) 614, 112 AIR 969; 
Le~co v. United States (CCA 3rd 1934), 74 F (2nd) 66,69; Telman 
v. United states (CCA 10th 1933), 67 F (2nd) 716,718, cert. denied 
292 US 650, 78 L.Ed. 1500 (1934); :ircJonnell v. United States 
(CCA 1st 1927)~ 19 F (2l"d) 801,803, cert.denied 275 US 551,72 
L.Ed.421 (1927J; Allen v. United States (CCA 7th 1924), 4.F (2nd) 
688,692). . . . . 

' 

The Board of Review therefore concludes that the pro
secution fullj'"' sustained the burden of proving beyond reasonable 
doubt that each accused was guilty of the offense charged whether 
it be considered as a common law conspiracy (CM ll2560, CM 120543 
(1918), Dig.Op. JAD 1912-1940, sec.454(23) P• 351) or one under 
section 37 of the Federal Criminal Code (18 USCA SS). 

7. Specifications 2 to 7 inclusive charge that the several 
accused did at the times and places a.lleged 

"wrongfully dispose of [Ciga.rettei} 

proper.t.y of the United States and in

tended for use in the military servic:e 

thereof, thereby contributing to a 

shortage of cigarettes 1n the Euro
pean l'bea.ter of Operations, which. 

cigarettes were intended and necessar,r 

for tbe morale of the armed forces, d~ 


ing a critical period of combat operations•. 


•• Of primary importance is the determination of the ·nature 
of the offenses alleged. The Board of Review in its appellate 
function has the power to construe and. interpret apecifications 
(C?.1 ETO 6694, Warnock and authorities therein cited). With respect 
to the offenses denounced by the 96th Article of War under the 
clause "all di aorder1 and neglects to the prejudice of good order 
and military discipline", the Manual ibr Courts-Martial, 192S states: 

"The disorders and neglect• include all 

acts or o.miesions to the pr'tjudice of 

good order and military discipline not 
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made punishable by- tm.y of the preceding 

articles" (MCM, 192S, par.152!,, p.1$7). 


Winthrop,:in defining the phrase "a.11 disorders £.nd neglects" 
asserts: 

11 In this comprehensive term are included
* * * dishonesty; fraud or falsification
* * *; in !ine all sucl\ 'sins of comldssion 
or omission• * * * as * * * are not expressl.J" 
made punishable in any of the other ('forego
ing') specific Article of the Code, ~ 

t bei clear e udicial to ·o•d order 
and military discipline" Winthrop's Military 
~w and Precedents (Reprint, 1920), p.722). 

Of peculiar relevance is the following comment of the Board of 
Review (sittirig 1n Washington) t · 

"In~ T. Whitnez (116 u.s. 167,lS.3) 

the United States Supreme Court said: 


~Under every s;ystem of military law for' 

the government of either land or naval 

forces, the jurisdiction of courts 

martial extends to the trial and punish

ment of acts of military or naval officers 
which tend to bring disgrace and reproach 
upon the service of 'Which they are members, 
whether those acts are done in the performance 
of military duties, or in a civil position, 
or in a social-relation, or in private 
business.' 

The principle applies equall.J" to noncom
missioned officers. In eases where the 
specifications allege conduct such as that 
charged in the instant ease, it is peculiarl.J" 
for the court-martial to determine whether 
the evidence establishes. the offense; in 
other words, whether the conduct charged and the 
evidence in support thereof show a breach of 
th!!. t part. of Article of War 96 which denounces 
•all disorders and neglects to the prejudice 
of good order and. military discipllae' and 
•all conduct of a nature to bring cii1credit 
upon the millt&rT service', and the approved 
findings of the court in that respect ms:r 
not properl.J" be di'sturbed by- The Judge Advocate 
Gt!neral or the Board of Review where there is 
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substantial evidence to support the find
ings and no error was committed during, the 
trial vmich injuriously affected the sub
stantial rights of the accused" (CM 199.391, 
~ 4 B.R. 45 (19.32)). 

The specifications when considered as a whole allege 
something more than the unauthorized disposal of Government pro
perty furnished or intended for the military service thereof 
under the 9th p:lragraph of the 94th Article of War. There is 
the additional declaration that the property involvedwa.s provided not only 
for military service but also for the purpose of sustaining the ' 
morale of the military personnel during a critical period of 
combat operations. The allegation that accused wrongfully dis
posed of the cigarettes in effect specifies that accused wrongfully 
diverted them from the usual and proper channels of distribution. 
The offenses are not identical with but are of the same general 
nature and of the same degree of serio"lSness as the offense of 
destroying and injuring national defense materials, as denounced 
by Congress in the Act of April 20, 1918, c.59, sec.5, as added 
by Act Nov. JO, 1940, c.926, 54 Stat. 1220 (50 USCA 105). 
Therefore the conclusion that the specifications charged the 
accused with conduct which interilred with or obstructed the 
national defense and the prosecution of the war, is both logical 
and reasonable under the circumstances. 

Under such interpretation of the specifications the 
value of the property of which wrongful dispoiil.ion was made is 
immaterial. Likewise the source of accused's possession of the 
property has no bearing on their guilt (Cf: Horowitz v. United 
St~tes (CCA 2nd 1919), 262 Fed. 48,50, cert. denied 252 US 
586, 64 L.Ed. 729 (1920)). , 

b. A question of vital impbrtance is whether the prose
cution proved the corpus delicti of the offenses alleged in 
Specifications 2 to 7 inclusive. The basic principles of law 
here involved have been set forth above (See par.6e, supra), and 
will not be repeated. 

The evhlence clearly reveals that the War Department 
had detennined prior to the dates of the offenses charged that 
cigarettes were necessary materiU for use by the combat forces and 
had supplied,the same in abundant quantities. It is not for the 
Board of Review to enter into a consideration of the question whether 
cigarettes are a necessary item of war materi~l or whether they do 
or do not possess value as a morale builder among combat and o.ther 
troops. The detennination ~ the War Department, b)t its action in 
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supplying cigarettes, answered both questions in the affirmative 
and such determination must be conclusively accepted by the Board 
of Review (Wann v. Ilces, (App.D.C. 19.37), 92 F (2nd) 215; United 
States v. Black, 128 .US 41; .32 L.Ed • .354 (1888); Perkins v. Lukens 
Stee1·eo., .310 US ll.3, 127, 84 L.Ed. ll08,lll4 (1940)). 

Evidence, independent of accuseds' statements showed that 
th~re had been wholesale thefts of cigarettes, chocolate and as
sorted food supplies from ra,ilroad trains at the times and places 
alleged in the specifications. These thefts resulted in a diver
sion of the stolen articles from the usual and legitimate channels 
of distribution which eventually would have delivered them to com
bat and other troops for consumption. There was therefore a direct 
and positive inte~rence with and obstruction of the national de
fense and of the war effort. Whether this interference and obstruc
tion was great or am.all or whether it was effective or futile in its 
impact upon the course of events is an immaterial matter. The guilt 
of an accused should not turn upon the narrow issu,e of whether his · 
acts, in and of itself, affected the course of combat with the enemy. 
The evidence revealed that a most deplorable condition existed during 
the periods and at the places alleged in the specifications with res
pect to the transportation of quartermaster supplies. The thefts were 
not onl;y" of such common occurrence but they were also conducted in such 
open, notorious and brazen manner, without interference or hindrance 
that after a time such practices were accepted as usual events in 
transportation operations. The soldiers 'Who engaged in such illegal 
transactions for their own individual gain and profit grossly vio
lated the trust imposed in them and inflicted direct injuries upon 
their ·government and their fellow soldiers. The distinctive and 
peculiar quality of the immorality and perfidy- of their acts cannot 
be ignored. Their offenses embraced the moral turpitude of larcenous · 
conduct denounced by the 9th paragraph of the 94th Article of War and 
also the elements of sabotage and sedition in that they displayed a 
total lack of patriotism and loyalty which have always been the pride 
of the soldiers of the Republic. Whi1e not traitors they were cer
tainly saboteurs who consciously and deliberately stole property in
tended for combat and other soldiers in the theater in order that 
they might profit thereby. 

The diversion of war supplies !rom their intended purpose is 
a cumulative evil. It was to prevent diversions from reaching a 
cumulative total whereby they would produce undesirable results that 
Congress denounced certain conduct as criminal by specific (50 USCA 

. 10.5, supra) and .bY. general {AW 96).!iegislation. The Board of Review 
believes that the corpus delicti of each of the offenses charged in 
Specifications 2 to 7 inclusive were proved by substantial evidence, 
and therefore concludes that accuseds 1 statements (considered either as 
admissions or as confessions) were prop,erly admitted in evidence on the 
issue of accuseds 1 guilt of the offenses alleged in said specifications. 

. . 

. c. The guilt of each accused (with the exception of accused, 
French) of the offenses charged against him in Specifications 2 to 7 
inclusive is fully sustained by their stateaents (Pros.Exs.l-7). For 
convenience each confession of guilt is allocated to the relevant 
specification in the following tabulation: 
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The statements show that each accused except French 

admitted overt acts by lrim.self which directly convict him of 
the offenses with 'Which he is charged. Franch, however, made 
no admissions which can be connected with Specification 2. 
The confsssions of the other accused obviously are not proof 
of French's guilt of this specification (CM ETO 134, Stump et !:J.). 
'!he record of trial is legally insufficient to support the find
ings of French's guilt of Specification 2, but legally sufficient 
to support the findings of his guilt of Specification 3 and 
legally sufficient to support the firxl.ings of guilty as to 
accused Young, Vlagner and Jones of the specifications numbered 
2 to 7 inclusive under which they are charged vd.th an offense. 

8. a. Neither the offense of conspiracy (Specification.l) 
nor aizy" closely related offense is listed in the ta~le of maximum 
punishments contained in i:aragraph 104.£, Manual for Courts-Martial, 
1928. The offense of conspiracy without force and violence (Cf: 
Singer v. United states _us_,_L.Ed._, 65 Sup.Ct.Rep.282, 
284,285 {Jan.2,1945)) is denounced by section 37, Federal Criminal 
Code (18 USCA 88) and the punishment there prescribed is a fine 
of "not more than $10,000, nor imprisonment of not more than two 
years or botli11 • Paragraph 104.£ of the Manual for Courts-Martial, 
1928, provides that offenses the punishment for which is not 
otherwise therein prescribed 11 remain punishable as authorized by 
statute or by the custom of the .service"• 

"It is the custom of the service, where no 

limit of punisluoont. for an offense is 

specifically prescribed in the Executive 

Order, to follow Congressional expression 

of what constitutes approp~~~j2~unishment" 


(CM 199.369, ~ 4 :aR•.37, 44-J s6e aleo CY 

212505 Tipton 10 ~ 237(19.39) ). . 


Therefore by reference to section .37, Federal Criminal Code the 
sentence of a court-martial upon conviction of the offense of 
conspiracy should not include confinement in excess of two years. 
The question whether conspiracy urxl.er section 37 of the Federal 
Criminal Code is a crime or offense not capital under the 96th 
Article of war, is· specifically reserved inasmuch as the applica
tion of J'.6ragrapb 104~ Manual for Courh-Martial, 1928 suffices 
in the instant cue. 

b. Likewise .neither the offense of interfering nth or 
obstructing the nat.ional defense or prosecution of the war bf 
diverting supplies furnished and intended for the military service 
from their regular channels 01' distribution to combat and other 
troops during a critical period of military operations (Specifica
tions 2-7) ncr any closely related o!1'ense is listed in the table of maxi
mum punishments. The maximum punishments prescribed for the offense 
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o! wrongfully or knowingly selling or disposing of propert7 of 
the United states furnished or intended for the military service 
thereof in violation of Article of War 94 (MCM, 1928, pa.r.104~, 
p.100) are inapplicable as the offense here charged constitutes 
not only a violation of that Article but as herein indicated a 
far more serious offense involving malignant injury to the 
nation in violation of Article of War 96 (Cf: CM ETO 38011 Edward 
H. Smith). However, Congress has denounced the offense of will
fuJ4" injuring or destroying or of attempting to injure or destroy, 
with intent to injure, inte~re with or obstruct the national 
defense, national defense materials, national defense premises and 
national. defense utilit~es and has prescribed as the punishment 
upon oonviction of one of such offenses a fine of 11not more than 
$101 000 or punishment of not more than ten years or both" (Act 
April 20, 1918, c.59, sec.5, as added by Act Nov.30,1940, c.926, 
54 Stat.1220, 50 USCA 105). Congress by said statute has indicated 
its policy as to appropriate punishment for the types of offenses 
with which accused were charged and of which they were found glU.lty 
urx:ler Specifications 2 to 7 inclusive. By custom of the service 
(sub.par.a, supra), therefore, the sentence of courts-martial should 
not include confinement in excess of ten years for each offense. 

In connection w1 th' the determination of the maxim.um 
punishment which may be imposed it is informative ·aJ.so to note that 
Congress has provided that the theft .from railroad cars cont~ 
inter-state or foreign shipments of freight or express shall be 
. punished by a fine of not more than $5,000 or imprisonment of not 
more than ten yea.rs or both (Act Jan.211 19331 c.16; 47 Stat. 733, 
18 USCA 409). 

c. The maximum permissible periods of confinement of 
each accused is as follows: 

Years for each Specification: 

Accused §. total :rears! ~ l !t. .i 1 

Young 2 10 10 · 10 32 
French 2 10 12* Harper 2 10 10 22 
Wagner 2 10 10 22 
Jones 2 10 10 10 32 

*legail.y insutficient 
9. The charge sheet shows the service of the several accused 

as follows: 

-.35
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Enlistment (E) ) 
or ) 

Inductment (I) ) 
~Months Place and Date ) Young, French, Jones and 

) Harper were inducted and 
Young 36 8 (I) New York City ) Wagner enlisted !or the 

5 Novan.ber 1943 ) duration of the war pluS 
French 33 (I) Houston, Texas ) six months. The service 

~ 

Harper 26 10 
19 November 1943 ) period of each accused is 
(I) Chicago,Illinois)EPverned by the Service 

Wagner 22 2 
19 November 1943 
(E) Fort Snelling 
Minnesota 

) Extension Act of 1941. No 
~ prior service of ~ ot the 

accused is shollll. 
14 December 1942 ~ 

Jones 19 4 (I) Clarksburg, West 
Virgillia
l December 1943 

~ 

10. The court was legally conatituted and had jurisdiction o! 
the persons and the offenses. No errors injuriously affecting the 
substantial rights of my of the accused were committed at the 
trial, except as to accused French a.s hereinabove stated. The. 
Board of Review is of the opinion that the record 1e legally su!.t'i
cient to support the timings of guilty of all accused of the 
Charge and of accused Young as to Specitication 11 21 .3 and SJ of 
accused French as to Specification• l and 3J of accused Harper as 
to Specifications 1 12 and 3; of accused Wagner as to Specifications 
l,.3 and 4; and of accused Jones a.a to Specifications 1 1 2,6 and 7; 
legally insuf'fi.cimt to support the fimings of guilty of accused 
·French as to Specifica.tion 2, and legally sufficient to support eo much 
o! the sentences as involve dishonorable discharge, forfeitures of 
all pay and allowances due or to .become due, and confinement at bard 
labor: Young tor .32 y-ears, French for l2 years, Harper !or 22 years, 
Wagner !or 22 years and Jones !or 32 years. 

ll. Confinement in a penitentiary is authorized upon con
viction o! the crm o! conspiracy br Article or War 42 and section 
.37,Federal Criminal Code (18 t5CA 88). The entire sentence of 
coni'ine111S1t as to eac c edJr*'1'.je executed in the penitentiary 
(Alf 42). '/ ./" · . 

II 

___..""'~...,.Wi!f!Wli........,IAl.oo____J.tldge Advocate 
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Branch Office of The Judge Advocate General 
with the 

European Theater of Operations
APO 887 

BOARD OF REVIEW NO. 1 

CM ETO 8236 

U N I T E D S T A T E S ) 
) 

v. )
) 

Staff Sergeant ALEXANDER W. )
FLEMING (42080278), Technician )
Fourth Grade WILLIAM R. SMITH )
(31446204), and Privates )
ARTHUR T. NELSON (32685084) )
and WILLIAM T. DAVIDSON )
(36892644), all of Company )
B, 716th Railway Operating )
Battalion ) 

) 
) 

\ 

5 MAY 1945 

SED,"'E SECTION, COMMUNICATIONS 
zo:NE' EUROPEAN THI.!!ATER OF 
OPERATIONS 

Trial by GCM, convened at 
Seine Section, Paris, Frapce,
9 January 1945. Sentence 
as to each accused: Dis
honorable discharge, total 
forfeiture~ and confinement 
at hard labor, FLEMING and 
SMITH e~~h for 5,0 years and 
NELSON and DAVIDSON each for 
45 years. No place of coa
finement de~ignated. 

HOLDING by BOARD OF REVIEW NO. 1 

RITER, BURROW and STEVENS, Judge AdvocaGes 


1. The record of trial in the case of the soldiers 
named above has been examined by the Board of Review. 

2. Accused were jointly tried upon the following Charge
and spec~fications: 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that Staff Sergeant Alexan
der W. Fleming, Private Arthur T• Nelson, 
Private·William T. Davidson, and Techniclal 
Fourth Grade William R. Smith, all of 
Company B, 716th Railway Operating 
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Battalion, European Theater of 
Operations, United States Army, did 
between 22 October 1944 and 31 Octo
ber 1944, at or near Versailles, 
France, enter into an agreement and 
conspiracy to take, carryBNay and 
unlawfully dispose of and to apply 
to their own use and ben~fit rations, 
cigarettes and supplies, property · 
or the United States, furnished and 
intended for the military service 
thereof, and to divert the same from 
military use in the theater of opera
tions. 

Specification 2: In that * * * did, jointly
and in the execution of a conspiracy
previously entered into between them
selves, at or near Versailles, France, 
between 22 October'l944 and 31 October 
1944, wrongfully dispose of two thou
sand (2,000) packages of cigarettes, 
property of the United States and in
tended for use in the military service 
thereof, the~eby contributing to the 
creation of a shortage of cigarettes
in the European Theater of Operations,
which cigarettes were intended and 
necessary for the morale of personnel
of the armed forces, during a critfcal 
period of combat operations. 

Specification 3i In that * * * did, jointly
and in the, execution of a conspiracy
previously entered into between them
selves, at or near Versailles, France, 
on or about 5 November 1944, wrongfully
dispose of two thousand (2,000) packages
of cigarettes, property of the United 
States and intended for use in the 
military service thereof, thereby con-. 
tributing to the creation of a shortage
.of cigarettes in the European Theater 
of Operations, which cigarettes were 
intended and necessary for the morale 
of personnel of the armed forces, during 
a critical period of combat operations. 
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Specification 4: In that * * * Fleming * * * 
Nelson and * * * Smith, * * * did, jointly
and in the execution of a conspiracy pre
viously entered into between themselvesi 
at•or near Versailles, France, between 
November 1944 and 10 November 1944, wrong
fully dispose of two (2) cases of rations, 
commonly known as "D" rations, property . 
of the United States and intended for use 
in the military service thereof, thereby
diverting vital food supplies from use 
in the theater of operations and contri
buting to a shortage of food supplies,
during a critical period of combat opera
tions. · 

Specification 5: In that * * * Fleming * * * 
Davidson and * * * Smith * * *, did,
jointly and in the execution of a con
spiracy previously entered into between ' 
themselves, at or near Versailles, France, 
on or about 22 November 1944, wrongfully
dispose of' nine (9) cases of rations 
commonly known as "Ten in One" rations, 
property of the United States and intended 
for use in the military service thereof, 
thereby diverting vital food supplies
from use in the military operations and 
contributing to a shortage of vital.food 
supplies,- during a critical period of 
combat operations. • 

Specification 6: (Stricken by court ,on motion 
of defense) 

Each accused pleaded not guilty, and each was found guilty
of the Charge; accused Fleming and Smith were each fowid 
guilty of all specifications; accused Nelson was found 
guilty of Specifications 1,2,3 and 4 and accused Davidson 
was found guilty of Specifications i,2,3 and 5. No evi
dence of previous convictions was introduced as to any
accused. Each accused was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor! 
at such place as the reviewing authority may direct, F eming 
and Smith each for 50 years, and Nelson and Davidson each 
for 45 years. The reviewing authority approved each of 
the sentences, but did not designate a· place or confine
ment, and forwarded the record or trial tor action und~r 
Article of War 5ot. 
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3. Upon motion or defense counsel to strike from the' 

charge sheet either Specification 1 or Specifiqation 6 made 

after arraignment but prior to the pleas of the accused,: 

the court without hearing any evidence struck Specification

6 (R6-7) which was as follows: 


"In that Staff Sergeant Alexander W. Fleming,
Private Arthur T. Nelson, Private William T. 
Davidson, and Technician Fourth GraJe William 

R. Smith, 	all members or Company B, 716th Rail 
way Operating Battalion, European Theater of 
Operations, United Stat~s Ar.my, did, at or 
near Drewc, France, and at or near Paris, France, 
and at various and sundry places between said 
places, between 1 September 1944 and 30 Nov
ember 1944, jointly and in conjunction with 
each other, and other members of 716th Rail 
way Operating Battalion, 724th Railway
Operating.Battalion, and other railway
operating personnel, ·agree and conspire to 

· defraud the United States through pillaging,
division or spoils, and mutual inaction 
against pillaging by each other, through
wrongful conversion to their own joint and 
several purposes and profit, of military
supplies and equipment, the property or the 
United States in the possession and custody

,of military agencies, furnished and intended 
for the military service thereof, while such 
supplies and equipment were enroute to military · 
forces engaging the enemy, and other military
forces of' the United States, during a critical 
combat period in the theater.of' active 
military operations; and pursuant thereto, did, 
at divers times and places as herein alleged

.wrongfully divert such supplies and equipment 
trom the military purposes f'or which such 
supplies.were intended, to their own purpose 
or personal p~ont.• ~· . 

.. · ',· 

4. Prosecution's e.Yidence ill.the instant case with re

spect t·o the conspiracr· c1osely followed. the pattern of' the 

evidence as to the consp~racyinvolved in CM ETO 8234, Young, 

et al~ Reference is· 111&4•.to the summarization of such evi

dence in the holding in.the Young case. It would have sub

, stantially pro~ed the corpus.delicti or the.offense alleged 
.. 

•', 
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in Specification 6 which was stricken and would thererore 
have supported the admissions in evidence of the statements 
of accused (Pros.Exs.3-7). The question for determination 
is whether such evidence also established the corpus delicti 
of the particular smaller conspiracy alleged in Specifica
tion 1 so as to authorize the admission in evidence of 
accuseds' statements to connect them with that conspiracy.
A quotation from the Youn~ case with respect to the general 
cor1spira'cy alleged in Specification 6 is in point: 

"It may be assumed that this conspiracy did 
not have its origin or inception in a deli
berately organized. plot to defraud the govern
ment. However, the trespasses and theft.s, · 
due to their repetition without secrecy or 
stealth and free from hindrance, in a com- \ 
paratively short period of time welded them
selves into a complete 'concurrence of 
sentiment' among the group of soldiers in
volved. Its focal point was a recognized 
non-feasance in the form of mutual inaction 
of the ra.ilway operatives and maintenance 
men whereby each was permitted to seek his 
own advaritage without fear of detection or 
retribution. Such attitude resulted from 
the repeated commission by them of th~ ille
gal acts which were notoriously open and 
within the knowledge of a substantial part 
of the .membership of the battalion." 

The evidence in the instant case showed that this larger 
conspiracy was created and operated within'a period (1 Sept
ember 1944 to 30 November 1944) which embraced the time of 
formation and operation of the s~aller conspiracy as alleged
in Specification 1 (22 to 31October1944) and·that parti
cipants in the large conspiracy included personnel of the 
716th Battalion employed at the place or places where accused 
served. It was a fair and reasonable inference for the court 
to draw from this proof that accused in their own small con
federatiofl were a' part of the general conspiracy which the 
~viderice showed existed. 

"It suffices if with knowledge that .others 
have combined to violate the law, one 
knowingly co-operates in some affirmative 
manner to further the purpose of the 
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conspiracy" O~artin v. United States (CC.A 
10th 1938), 100 F.(2nd) 490, 496, cert. 
denied 306 U.S.649, 83 L.Ed.1048 (1939)). 

It is therefore the considered opinion of the Board of' 
Review that.there exists in the record of trial adequate 
evidence of the corpus delicti of the crime of conspi~acy 
charged in Specification·1 to permit the admission in evi
dence of accuseds' statements. Relevant parts of these 
statements, v:hich beyond all peradventure were given by ec;i._ch 
accused freely and voluntarily with full knowledge of his 
rights, are as follows: 

FLEMING 

"During the last week of October 1944 T/4 : 
William R. Sr1ith Co. B,716th Rwy Opn Bn 
and myself took 4 cases of ciga~ettes,froma car that was standing· on eith~r track 11 
or 12 in Matelot Yards, Versailles France 
awaiting repairs. Sgt Smith and myself 
took the four cases to our car in which we 
lived in !fatelot Yards. That evening these 
four cases of cigarettes were taken to Paris 
in a truck driven.by T/5 Wayne Miller, Co B, 
716th Rwy Bn who was accompanied by T/4 
William R. Smith, Pvt William T. Davidson 
and Arthur T. Nelson, all of who live in 
my box car. They told me they sold approxi
m3tely 2t cases in various cafes in Paris. 
'l'he remai'nder of the four cases were brought 
back and sold·to French workers in Matelot 
Yard by Sgt. William Smith and myself. David
son gave the money he had received from the 
sale of cigarettes in Paris to me and Smith 
also gave me some he had received. I divided 
the total receipts from the complete sale of 
these cigarettes which amounted to 100,000 
francs or its equivalent $2000.00 U.S. currency, 
among the following five men who received 
$400:00 each: (1) S/Sgt Alexander W. Fleming,
(2) T/4 William R.Smith, (3) T/5 Wayne Miller, 1 

Pvt William T. Davidson and Arthur T.Nelson. 

On or about 5 November 1944 Sgt R Smith and I 
obtained information that there was car contain
ing cigarettes in a train that was-in the Matelot 
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Yard, Versailles, France. We hung around this 
car till the M.P.s left it just befo~e the 
train pulled out of the yard. There·were 10 
or 12 other men getting cigarettes from the 
same car at the same time we removed four (4) 
cases of cigarettes. We hid these cases for 
about 30 minutes while we went to get Davidson 
and Nelson from the car in which we all live. 
All four of us carried the four cases to our 
car. We sold these cigarettes to French yard
workers for 100,000 francs ($2000.00)which we 
split 6 ways including T/5 Wayne Miller who 
we forced to take the money. 

* * * On or about 22 November 1944 Pvt. William T. 
Davidson T/4 William R. Smith and myself took 
9 cases of 10 in 1 Rations from a box car in 
Matelot Yards, Versailles, France. Sgt Smith 
and I sold five of these to French yard workers 
for 7500 francs ($150.00). These other four 
cases were eaten by us or taken to the mess 
hall where we gave them to the mess Sgt. 

Around the first week of Nov 1944 Pvt Arthur 
Nelson, Sgt William R. Smith took two cases 
of D ration chocolate bars from a box car in 
Matelot Yards, Versailles. I did not take 
these but I help sell them and receive and 
equal share of the money from the sale which 
was split .four ways between myself, Sgt. Smith, 
Pvt Davidson and Pvt Nelson. We sold these 
for 40 francs a bar to the French yard workers. 
We received approximately 2500 francs apiece
from this sale of government supplies" (Pros.
Ex.3) 

SMITH 

ttAbout 20 October 1944, I was transferred to 
the Matelot yards, and for the first three 
weeks ·r did not take any supplies from the 
trains. About 5 November 1944, the wrecking 
crew was establiwhed comprising the following:
S/Sgt A. Fleming, T/5 W. Miller, Pvt. A. Nelson, 
Pvt~ W. Davidson and myself, who were assigned 
to one car, and T/4 George Caruth, T/4 Thomas 
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Simard, T/4 Donald Jessie, Sgt.Donald Starr 

and PFC Julius· Ziven were assigned to another 

car. The repair track is located next to our 

cars, and at this time a box car with cigarettes 

was placed on this track for repairs. Sgt.

Fleming, Pvt. Davidson, Pvt. Nelson and myself

took a case each from this car and brought them 

to our.car. These four cases were disposed of 

to French workers in the yard, and some w~re 


taken to Paris and sold for 500 francs per carton 

making a total of $2000.00. This money was split

5 ways, but Cpl. W. Miller never did take part . 

in any of these thefts and the split was forced 

.onto him due to him being a member of our car 

crew. * * * about 2 days later another car was 

placed on the repair track and .Pvt. Nelson and 

myself took two cases of chocolate from this car 

and took them to our car. These cases contained 

144 bars each. This chocalate was sold to 

French civilians for 40 francs per bar making 

a total of $140.00.. About two days later Sgt.

Fleming learned that a ration train was in the 

yards and we went to the Y!~ds and located 

the car containing cigarettes. The car was 

guarded by train guards, but they suddenly dis

appeared and we received four cases from some 

soldier who.was passing them out of the car. 

These cigarettes were sold to French wor~ers 


in the yard for 500 franc~ per carton for a 

total of $2000.00. * * * A few days later, 

Fleming, Nelson,Davidson, and myself and Caruth, 

Simard, Jessie, Starr and Ziven took several 

cases of 10 in one rations from a car on a 

train. We sold about 5 cases from our car 

for 1500 francs per case making a total of 

$150.00" (Pros.Ex.7). 


NELSON 

11 I do not remember the.exact date but it was 
one afternoon about the last week of October 
1944 that a bad order box car w~s switched onto 
a side track for repairs. This side track was 
about 25 feet from the box car in I lived. S/Sg~ 
Alexander Fleming, T/4 William Smith, Pvt. 
William Davidson and I took four cases of 
cigarettes from this box car. There were 
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other soldiers who I do not know getting 
cigarettes from this car at the sa~e time. 
~e carried these four cases of cigarettes . 
to the box car where we lived. That evening 
T/4 ~illiam Smith, Pvt. Davidson and I went 
into Paris with the cigare~tes on a truck 
driven by T/5 Wayne Miller also of Co B,716th 
Rwy Opn Bn, who also lived in our box car. 
We had put about two cases of cigarettes into 
two barracks bags. We sold approximately
sixty (60) cartons at five hundred (500) 
francs a carton to a cafe proprietor on Rue 
Lafayette. The remainder of the four cases 
of cigarettes were sold by T/4 William Smith 
to French civilians who worked arowid I,:a telot 
Yards Paris France where we lived. He received 
five hwidred francs (500) a carton for these. 
The total one hwidred thousand (100,000) francs 
received from the sale of the four cases of 
cigarettes was split five (5) ways between 
S/Sgt Alexander Fleming, T/4 ~illiam Smith, 
.Private ~.'Villiam Davidson, T/5 Wayne Miller and 
myself. •We each received (20,000) twenty 
thousand francs from this deal. T/5 Wayne
Miller did not want the money but he was · 
forced to take it by T/4 William Smitf1. 

The next time that I remember obtaining cig
arettes from a box car was about 5 Nov 1944 
at Matelot Yards, Versailles France when S/Sgt 
Fleming and T/4 Smith came and got Davidson 
and I f~om our car to pelp them four (4) cases 
of cigarettes which they had hid, back to our 
car. Smith and Fleming sold these cigarettes 
to the yard workers for (500) five hwidred 
f:ir~c~dcn carton. We split the. ~ne hwidred thou
s~~atics from these sales five (5) ways · 
including T/5 Wayne Miller who we again forced 
to take"the money.*** During the first weeks 
of Nov 1944 I received from T/4 William Smith 
about (1500)·fifteen hwidred francs from the 
sale of D ration ch.ocolate. I do not remember 
being in on the stealing of these cases but I 
was cut in on the ~lit'! (Pros .Ex. 5). 
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DAVIDSON 

"About the last week of October 1944 at :Matelot 
YaPd, Versailles, France T/4 Smith came back to 
the box car where Pvt Arthur Nelson and I were 
and told him to come with him. As we walked 
he told us that S/Sgt Alexander Fleming and he 
had four cases of cigarettes which they had taken 
off a box car. We -each carried a case of cigar
ettes back to the box car where we lived. We 
opened the cases and put the cartons in burlap 
bags. That eve~ing we took all of the cigarettes 
to Paris on a truck driven by T/5 Wayne iliiller. 
S/Sgt Fleming did not go but T/4 Smith, Pvt N€lson 
and I went. Arthur Nelson and I went into a 
cafe on Rue Laffeyette where sold approximately
40 or 50 cartons for five hundred francs (500)F 
a carton to the proprietor. The remainder of. 
the cigarettes ware taken back to ~atelot Yards, 
Versailles, France where they were sold the next 
day to French civilians by T / 4 'William Smith and 
S/Sgt Alexander Fleming for five hundred (500) 
francs a carton. The one hundred thousand francs 
(100,000F) received from the sales of these four 
cases was split five (5) ways between S/Sgt .Alexander 
Fleming, T/4 William Smith, Pvt William Davidson 
T/5 Wayne Miller and Pvt Arthur Nelson, each of 
us receiv.ing (20,000F) twenty thousand francs. 
These cigarettes were taken from a car that was 
awaiting to be repaired which was standing ort a 
siding near our box car. 

During the first week of November, I do~t recall 

the date, T/4 Smith came to our quarters and got 

Pvt; Arthur l\elson and I to go with him. Fleming 

and Smith had taken four cases of cigarettes from 

a train and the four of us carried a case apiece

back to our quarters. T/4 Smith sold the biggest 

part of these cigcrettes to French civilians who 

were around !i:atelot Yards, Paris, France. The price

they were sold for was (500F) five hundred francs 

a carton. The (100,000) one hundred thousand francs 

was split up by S/Sgt Fleming and T/4 Smith among 

five of us; S/Sgt Fleming,T/4 Smith, Pvt Nelson, 

T/5 Miller and :nyself each receiving (20,000) twenty 

thousand francs. 

. * * * 
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·.Another time about 22 NoverJber 1944 at 1~atelot 
Yards, Versailles, France S/Sgt Fleming, 7/4
'.Villiam Smith and I took nine .cases of 10 in 
1 rations from a box car. S/Sgt Alexander 
Fleming sold· some of' these cases on the·days
of the raids. I did not receive any of this 
money as he had in his possession or hid. It 
had not been divided up yet" (Pros.Ex.6). 

The admissions of each accused hereir.above set forth 
specifically· connected him y;i tl1 the cons,;,;ire.cy allegea in 
Specification 1 and showed that he was an active participant
therein. The court was instructed that each accused's ad
mis.siora were binding only on him. The record of t:i.·:i.c.J i.s 
legally sufficient to support the findings 6f guilty of 
each accused of such sp~cification. · · 

5. · Specifications 2 to 5 inclusive in the instant case 
(hereinafter designated ''diversion charges") ~llege offenses 
eq,uivalent to. those with ·which the accused in CM ETO 8234, 
Young, et al, supra were charged in Specifications 2 to 7 
inclusive in that case,. to wit the interference with and 
obstruction of the channels of distribution of necessary
supplies intended:tbr.combat and other personnel of the 
~nited States military service during a period of critical 
operations. The evidence which proved the corpus .del'icti 
in the instant case is of the same type and probative value 
as the evidence supporting the proof of the corpus delicti 
in the Young case. In view of the detailed discussion 
contained in the holding in said case (to which reference 
is hereby made) no further comment is here deemed necettsary.
The corpus delicti having been shown by adequate·eviqerice,
the propriety of the admission of accuseds' statements in 
support of proof of the diversion charges follows as a 
matter of course. Each accused in his statement admitted 
the acts with which he is charged in the several specifica
tions ·applicable to him. Excluding all references by an 
accused in his statement to co-accused, .as must be done 
(m.~ ETO 134, Stump et al.), the admissions, when consoli
dated and synchronlzed, and considered with other evidence 
in the case, form a body of sub~tantial competent evidence 
that each accused was guilty of acts which interfered with 
and obstructed the national defense and support the findings
of guilty of the accused ·as charged in the diversion speci
fications (CM ETO 8234, Young, et~.). 
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6. In the testimony of the witness ,.1,ieutenant Colonels , 
Joseph L. Lick and John L. Pickett and of Private Seymour
C.Schlossberg certain hearsay evidence was erroneously · 
admitted in evidence. The same is of the identical type
condemned in the Young c:ase •. However, for the reasons 
tDerein stated the Board of Review considers the admissions 
of said evidence as non-prejudicial. 

7. a. The authorized maximum ~unishment for the 

crime of conspiracy (Specification 1) is dishonorable 

discharge from the service, forfeiture of all pay and 

allowances due or to become due, and confinement at hard 

labor for· two years (CM ETO 8234, Young, et al). 


b. The authorized maximum punishment for the 

offense of interfering with or obstructing the national 

defense or prosecution of the war by diverting supplies

furnished and intended· for the military service from their 

regular channels .of distribution to combat an~ other troops

during the critical,period or· military operations, is dis

honorable dischar.ge from the.service, .forfeiture of all 

pay and allowances due or to become due, and confinement 


·at hard labor for ten years (CM'ETO 8234,Young, et al). 

c. The maximlllll permis'sible period of confine-, 

ment of each accused is as follows: · 


Years for each S~ecification 

Accused · l. ~ 3, ~ 5. Total Years 

. Fleming
Smith· 

2 
2 

.10 
10 

10 
10 

10 
10 

10 
10 

42 
42 

Nelson 2 10 lo·. 10 32 
Davidson '2 10 10 10 32 

8. The charg~ sheet shows the service Of/ the several 
accused as follows: 
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AGE Inducted 

Year§___l:'.QD.!hs Place r:ate 

:?lcrr.ing 29 1 Camden, New Jersey Each accus8d vie.:::. 
2 l':·oven:i.ber 1943 inducted for the 

Smith 28 9 Providence,Rhode duration of the 
Island 22 October war plus six 
1943 months. Service 

r;elson 26 8 New York, N~w York period of each 
15 December 1942 accused governed

D<widson 29 Detroit,I.::ichigan by Service Ex
1 December 1943 	 ten:::.ion Act 1941. 

Ro prior service 
of any accused 
shovm. 

9. The court was legally constituted and had jurisdic~

tion of the persons and offenses. No errors injuriously 

affecting the substantial :r;ights of any of the accused were 

con:mitted at the trial. The Board of Review is of the 

o~inion that the record of tri2l is legally sufficient to 

support the findings of guilty of all accused of the Charge

and of accused Flemi_[!g and Smith each as to Specifications 

1 to 5 inclusive;. of accused Nelson as to Specifications 

1 to 4 inclusive, and of accused David.§.2!1 as to Specifica

tior:s 1,2,3 and 5, and legally sufficient to support so 


·mu,·h 	 of the sentences as involve dishonorable discharge, 
forfeitures of all pay and allowances due or to become due, 
and confinement at hard labor; Fleming for 42 ;ears; Smith 
for 42 years; Nelson for 32 years; and Davidson for 32 years. 

10. Confinement.in a penitentiary is authorized upon 

conviction of the crime of conspiracy to com.rnit an offense 

against the T.:-ni ted States by Article of '-tlar 42 and Section 

37, Federal Criminal Code (18 USCA 88).· ~he_entir~.sentence 

of confinement may be executez//...a pe,.i.·er..t1ary (.A.! 42).

d l/ II- ' . 

, I ~ r'" 


_ 1'U-t· ••t,_ /U.· · Judge Advocate 


:?::,1~ 	 Judge Advocate 

~Z.~;(J.:.,ludge Advocate 
~ 
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Bra.IlCh Office of The Judge Advocate General 
with the 

European Theater ~f Operations 
.APO 887 

18 May 1945 

BOARD OF REVIEW NO. 2 

CM ETO 8242 

UNITED STATES ) 26TH INFANTRY DIVISICN 

v. ~ 
) 

Trial by GCM, convened at APO 26, 
U.S. Army, 13 February 1945. 

Mvate HOMER BRADLEY 
(35707078), Company F, 

.lOlst Infantry 

) 
) 
) 
) .' 

) i 

Sentence: Dishonorable discharge, 
total forfeitures, and confinement 
at hard labor for life. United 
States Penitentiary, Lewisburg, 
Pennsylvania. 

IDIDmG by roARn OF REVIEW NO. 2 
VAN BENSCHOTEN~ HILL AND JULIAN, Judge Advocates 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. Accused was tried upon' the following Charge and specifications: 

'cHARGEs Violation of the 58th Article of War. 

Specification 1: In that Private Homer Bradley, 
Company F, lOlst Iiifantry, did at Reichlange, 
Luxembourg, on or about 21 December 1944, 
desert the service or the United States by 
absenting himself without leave from his 
organization with the intent to avoid hazard

, 	 ous duty and to shirk. important service, 
to-wit; action against the enemy, and did 
'remain absent in desertion until he was 
apprehended at Luxembou!g, I.mcembourg on . 
or about 27 Dec~mber 1944. 

-1~ 
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Specification 2: In that * **did, at Hierheck, 
Luxembourg, on or about 1 January 1945, desert 
the service of the United States by absenting 
himself without leave from his organization 
with the intent to avoid hazardous duty and to 
shirk important service, to-wit; action against 
the enemy, and did remain absent in desertion 
until he was apprehended at kthus, Luxembourg, 
on or about 19 January 1945. 

He pleaded not guilty and, three-fourths of the members of the 

court present when the vote was taken concurring, was found guilty 

of the Charge an:i specifications. Evidence was introduced or one 

previous convictions °h'J 'special court-martial for absence without 

leave for 34 days in violation of Article of War 61. Three-fourths 

of the members of the court present when the vote was taken con

curring, he was sentenced to be dishonorably discharged the service, 

to forfeit all pay and allowances due or to become due and to be 

ccnf:i.ned at hard labor, at such place as the reviewing authority may· direct, 

for the tenn of his natural life. The reviewing authority approved 

the sentence, designated the United States Penitentiary, Lewisb.lrg, 

Pennsylvania, as the place of confinement and forwarded the record of 

trial for action pursuant to Article of War Soi. · 


J.. Evidence for the prosecution shows that accused was a 
rifleman and was present with Company F, lOlst Infantry on 20 
December 1944 (R8) at Reichlange, Luxembourg • Prior to 21 December 
1944 all the members or his platoon were assembled in a room and 
infonned that a movement toward the enemy was impending and that 
the compai;y was to be committed if the Gennan counter-offensive 
made furtoor progress (R8). About 0500 to 0530 hours on 21 December 
1944, the platoon received orders t 0 get ready to move out in a ' 
march to make contact with the enemy (R9). Accused was not present 
to make contact with the enemy (R9). Accused was not present in 
the platoon area at this time (R9), but was seen at the top of 
a nearby hill by a squad leader who told him to get his equipment 
and blankets ready as the platoon was moving out on foot to contact 
the enemy (R9,10). Shortly thereafter the platoon formed in a 
column of twos and, although the personnel was checked an:i t~ 
area searched, accused could not be found (Rll-14). Extra ammunition 
for an attack had been issued to the platoon (Rl2). The platoon mbved 
out (Rll) and on 24 December contacted the enemy (Rl2). During 
the period from 21 December to 27 December accused was not present 
with his platoon (Rl2). A duly authenticated extract copy of the 
morning report of accused's organization was received in evidence 
showing accused absent without leave fran 22 December 1944 to JO 
December 1944 (Pros.Ex.A). · 

- 2 



{157) 


On 6 January when the canpany was located near Bavigne, 
Luxembourg (Rl5), accused was brought in by the ,first sergeant to 

join the c·ompany and remained overnight (Rl.5,18). The next day 

the platoon, including accused, was infonned that the enemy was 

ahead and that at about 1000 hours they were going to contact the 

enemy (Rl5,l8). Accused was a rifleman in the first squad and 

was present when the company moved out about 1000 hours (Rl5,l6,l9). 

After advancing over 800 yards the enemy was contacted at about 


:1500 hours (Rl6). The battle continued until about 1700 hours, 
when the company withdrew to a line of defense due. to the superior 
strength of the enemy (Rl6). At this point the men and the area were 
checked and accused could not be found (Rl6,19) .' He was last 
seen just before the enemy was contacted (Rl7), and was not present 
for duty with the company;. from 7 January 1945 until. 19 January 1945 
(Rl9). 

4.· Accused, after his rights as a witness were fully explained 

to him {R22), elected to be sworn and testified in substance as 

follows: 


He is 21 years old; never attended school before entering 
the Army and can neither read nor write (R2J) • .liter daylight on 21 
December, he came to his company area about 06.30 hours and then left 
to get his equipment (R2J,24). He returned to the bivouac frea about 
0700 or 0800 hours and no one was there (R24) • He started to . . 
look for his company~ could not find it and ..went to a little village. 
He did not remanber where he was between 21 December and 27 December, 
except tbat on Christmas day he was in a vil:S. ge in Luxembourg {R24). 
On the morning o! 7 January he visited Company A, remaining there until 
about 1100 hours. When he returned to his company 'area at that time, 
no one was there. He had not been told his company or platoon was going 
to attack nor had he been issued any extra ammunition (R24,25). He r 
did not remember where he was between 7 January and 19 January•, He can 
take an M-1 rifle apart and put it back together (R25). 

On cross,-examination, he testified he was inducted into the 
Army in 1943, went to school at Camp Atterbury, Indiana, and took 
Infantry .Basic Training at Camp Blanding, Florida (R25,26). On the 
morning o! · 21 December he did not see the sergeant who testified he 
told accused to get his equipment and prepare to move out (RJO). 
Sometime after Christmas he was picked up by the military police about 
three miles fr an Reichlange (R33). Wliile ·he was gone he ate exclusively. 
at civilian houses' (RJJ). A!ter returning to his canpany he -was tput 
in an attic to sleep and arose next morning about seven o'clock (RJ5, 
J6). He left to visit Company A without asking for permission (RJ6,37). 
Company A was located in Bavigne, and when he returned from it at 
1100 hours, his company was gone (R37). He then wandered around in 
Bavigne for about two days and then went on to another village, eating 
in civilian houses (RJ8,39). He did not see any troops or military 
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police and he did not ask anyone where his outfit was (R39,40). 
He knew he was supposed to be with his company (R.40). He was always 
within sound of artillerf, knew fighting was going on and he was 
not going in tre direction of the fighting (R41). 

Tne court examined the accused at length as to his ability 
to comprehend ordinary facts such as where he was born and lived, the 
names of his brothers andsi.sters, his ability to r~adand write, his 
understanding of his Arury pay,_ his receiving letters from home and 
his inability to answer them (R.41-48). 

By stipulation the report of the division neuropsychiatrist,
who had examined accused was received in evidence {Def.Ex.l). Said 
report is as follows: · 

11 1. This soldier's illiteracy, background, 

social.status, and the possibility that he 

has less than average intelligence pre
vent the development of such strong motiva

tion for resisting the anxiety and fears 

of the battlefront as is desirable in an 

infantry rifleman. With such a background, 

the soldier is less likely to resist the 

stresses encountered by a front line soldier 

as effectively as a soldier with better 

motivation. Shortly before he went AWOL 

he had apparently reached the point where 

he no longer was effective as an infantry 

rifleman because of 'freezing' and may have 

reached the point of maximum usefulness as 

an infantry rifleman. He probably was not 

aw&re of the fact that his corrlition at the 

time he went A'JOL was such as to enable him 

to seek medical attention. 


2. The soldier is sane and is able to make 

the distinction between the right and wrong 

of an act, and apparently was so able at the 

time he went AWOL and during tre period he 

was.AWOL" (Def.Ex.l). 


The court called the division neuropsychiatrist as a 

witness and, after being properly qualified as an expert, he testi 

fied that accused was able to distinguish between right and wrong, 

but that on the basis of the information available he did not know 

if accused could make this distinction at the time of his absence 

without leave. The witness stated that as soon as acqused could 

reach a point of .reasonable safety, he would be able to make such 

a distinction. ·Accused's acts were motivated by fear and at the 

time he went absent without leave accused may not have been in 

canplete possession of all his fa~ulties (R50). Accused is not of" . 
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average intelli,::ence (E):). ''fitness is satisfh-d accused 1-:nows the 
difference be~.vmt:r. right and wrong and should not be referred to a 
sanity board (?..55). 

5. The atsence of accused from his oreanization between 21 
and 27 December 1944 was proved b;:, competent evidence. Furthennore, 
the prosecuticn showed that early on the morr.ing of 21 December a 
sergeant in accused's platoon told him to get his equipment ready 
as tr.ey were moving out to contact the enemy, and that it was shortly 
there.:,fter that accused was missin~ and could not te found. The court 
was warranted in inferrinl2' from all the facts in evicence that accused 
left his organization with the intent tc.• avoid hazardous duty (!!.CLi, 
1928, par. 130a, p. 142; 11;·; 28; Ci·'. ETCJ 4701, Einnetto). The morning 
report sh01Vs tEat accused 1s first absence vrithout leave bego.n on 
22 December 1945. Other evider.ce, however, clearly established that 
~ccused absentf;d himself on 21 Decer:1ber, and the facts surrounding 
the commencement of the absence demonstrate that it was unauthorized 
(CM ETO 527, Astrella; CM ETCi 4915, Magee). 

Concerning Specification 2 cf the Charge, there is competent 

substantial evidence to support. the findini;s of the court. Accused's 

absence on 7 J;muary 1945 is clearly established and here again the 

evidence in the record. j,:stifies the inference ttat he left his organi

zaticn without authority and with tl:e intent to avoid hc.zardcus duty. 

In addition, on cross-examinatior_, he admitted tr.at on this occasio!'l 

he left his company area without ~rmissicn and that he knew he should 

be with the company. Hence, a.i.l the elements of tr.e offenses charged 

in both specifications are fully established by the evidence (C~ ETO 146o, 

Pettapiece). 


Accused 1 s own testimony and that of the divisic'n neuro

psychiatrist raised an issue as to accused's mental capacity. This 

was an is sue of fact and by its findings the court resolved this 

question against the accused. Inasmuch as there is contained in the 

record competent substantial evidence to support this fin::l.ing, it 

will not be disturbed by the B:a'd of Review (Cl: ETO 1404 Stack• 

CM ETO 4165, Fecica). ' ' 


6. The charge sheet shows that accused is 21 years and two 

months of age and was inducted 3 August 1943 at Louisville, Kentucky. 

He had no prior service. 


7. The court was legally constituted and ha.J jurisdiction 
o~ tha person and offenses. No .errors injuriously affecting the substantial 
rights of the accused were committed during the trial. The Board 
of Review is of the opinion that the record of trial is legally 
sufficient to rupport the findings of guilty and the sentence. 
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8. Penitentiary confinement is authorized upon conviction· 
of the crime of desertion 1ri ti.me of war {AW 42). The designa
tion of the United States Penitentiary, Lewisburg, Pennsylvania, 
as the p~ace of confinement is proper (AW 42; Cir. 229, WD, 8 
June 1944, sec. II, pa.rs. ~(4), J~). 

CHARLES M. VAN BENSCIDTEN Judge Advocate 
~~~~~~~~~~~~~~ 

JOHN WARREN HILL 

·ANTHONY JUUAN 
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l3rar:ch Cffice of '.l'he Judge b.dvoc& te General 
·with the 

Theater of Operations 
LPO 887 

29 JUN 1945 
BOA.RD OF .2.SVIE~f NO. 1 

. Chi :STO 8270 

u l: I T E D S T A T E S 	 ) . . COh'l'H.bi~'I'li.L 1-1DV.a~.c:s SEC'l'ION) 

) COirnul\IC~T.IOl1iS ZOE.8, EU~OPEA.h 


v. 	 ) 'rilliA'I'..::.d Cil:i' OPERATICKS 
) 

Technician fourth Grade ) Trial by GCh;, convened at Dijon, 
Lli.~Jfu!J.;c::; COOL_ (34043065), ) France, 22i23 December 1944. 
attached. to 3BOth Replace- ) Sentence: Dishonorable dischargej 
ment Company, 3rd Replacement) total forfeitures and cc~fine
Battalion, 2nd Replacement ) ment at-hard labor for life. 
Depot · ) United States Penitentiary, 

) Lewisburg, Pennsylva~ia. 

HOLDU1G by BOARD OF HEVIb:v'i NO. 1 
HI1'EB, .6URHOW .~nd STEVENS, Judge Advocates 

1. The record of trial in the case of the soldier 
named above has been examined by the Board of Review. 

2. A.ccused was tried upon the following Charge and 
Specification: 

CHA.RGEJ Violation of the 92nd Article of War.· 
• 'specification: In that Technician Fourth 

Grade Lawre.nce Cook attached to 380th 
Replacement Company, 3rd Replacement,
Battalion, 2d Replacement Depot, did, 
at Mouchard, France, on or about 25 
September 1944, forcibly and feloniously,
against her will, have carnal· knowledge 
of Madame 

\ 
Berthe Dugois. · . 

cu1mornt1AL 
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I 

He pleaded not guilty; and, two-thirds of the•members of 
the court present at the time the vote was taken concurring,
\'.i'as found guilty of the Charge and Specification. Evidence. 
was introduced of one previous ccnviction by summary court 
ftr being drunk-and disorderly in station in violation of 
A.rticle of \7ar 96. Three-fourths of the merr:bers of 'the 
cburt present at the time the votG was taken concurring,. 
he was sentenced to be dishonorably discharged the service, · 
to forfeit all pay and allowances due or to become due, and 
to be confined at hard labor, at such place as the reviewing 
authority may direct, for the term of his natural life. 
The reviewing authority approved the sentence, designated. 
the United States Penitentiary, Lewisburg, Pennsylvania, 
as the place of confinement, and forwarded the record of 
trial for action pursuant to .Article: of Viar 50t. 

3. The evidence for the prosecution is, briefly

summarized, as follows: 


. At the time of the alleged offense, the alleged 
victimized female, iMadame Dugois, was 74 years of age
and was living at Mouchard, France. She did not at the 
t;ial identify accused as the rapist. She asserted she 
was unc~rtain at that time as to his identi~ication (R9
10). LThe offense is alleged to have been ·committed on 
25 September 1944; the trial was held on 22 December 194i7· 
She testified that about three o'clock in the· afternoon 
of 25 September 1944, a nagro soldier who wore a jacket' 
and helmet' and carried a olanket under his arm suddenly 
appeared on the stairs leading to.her apartment and then 
entered the apartment. She thereupon went into another 
room to get a chair. The·negro.followed, seized her and 
threw her on a bed. She cried for help, whereupon her 
assailant seized her by the throat with one hand and placed 
his other hand over her mouth. He then placed her legs 

over his shoUlders, exposed his sexual organ and•undertook 

to have sexual intercourse with her. She struggled hard• 

throughout to prevent his entrance to her private parts 

but was no match for the negro in strength and soon became 

exhausted (Rll). Due .to the disproportionate size of 

their genitals, there was no complete coition, but her 

assailant did definitely effect to some degree a penetra

tion of her genitals with his own (Rll). Having apparently 

become vexed at his inability to effect a complete pene

. tration, the negro pulled her from the bed to the floor, 

8270 
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striking her head against the floor and also injuring her 

elbow. At this stage of the proceedings, she escaped

from his grasp and crawled out the door. She we.nt imme

diately to the nearby home of Eadame Jeanne Caretto and 

reported the incident (RlO) •. Madame Dugois testified 
tnat twice later on the same day, once about 30 minutes 

later; when he came back in a motor car, and again.after 

an add~t ional lapse of approximately 30 minutes, when 

he filed before her with other negroes, she saw and 

"recognized" the person who had raped he'r (Rl0,11). She 


·"knew him again-quite well that day" (RlO). · 
'- . 

Madame Caretto and her son, Etienne Caretto, 

were both ~t their home when Madame Dugois arrived there 

crying and in a highly nervous state. Both had also 

been there a few minutes earlier w4en a negro soldier 

who wore a ja~ket and helmet and carried-a blanket· was 

there (Rl4,20). The son, Etienne, .talked to the negro 

in the presence of Madame Caretto; The negro endeavored 

to sell to them the blanket which he carried, and when 

he departed, he went in the direction of the house of 

Madame Dugois, which was about 30 meters distact (R13,20).

11.e.dame Caretto stated that the elapsed !)eriod between 

the time the negro left her house and the time Madame 

Dugois 'arrived there was not more than 15 minutes (Rl4). 

Etienne rar:. to Madame Dugois' house immediately after 

she appeared at his mother's home anO. there saw the 

negro who had been at the Caretto house about ten minutes 

before Madame Dugois"arrived there (R21). At the trial, 

both 11adame Caretto and her son identified accused as 

the negro soldier who was at their home just before 

Madame Dugois was _attacked· (R13, 20). 


Immediately after Madame Dugois appeared at 

the home of Madame Caretto, Etienne.went to the area 

where accused's organization was encamped about 400 yards 

to the south. He stated that while on the way he saw 

a negro soldier who wore· a jacket and helmet and carried 

a blanket under his arm. The soldier was then near the 


.center of a field or pasture that lay between the bivouac 
area of accused's organization and 'the home"of Madame 
Dugois. He was southwest of the house in which the. 
offense was committed and almost nor.th of the northwest 
corner of the bivouac area (R21; Pros.Ex.l). Upon
arriving at the bivouac area, Etienne enlisted the aid 
of a sentry, and together they int~rcepted accused just 

· :.-'.'JFNTIAL 
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outsice the bivouac area as he approached it from a westerly 
or northwesteriy direction. Etienne stated that upon 
meeting accused, after having already passed. one colored 
soldier, he (Etienne) said to the 'sentry "Here is the 
negro that I saw in the field.and at my house". Both 
Etienne and the sentry stated that at the tiree accused · 
was so intercepted he (accused) wore a field jacket and 
carried a olanhet underneath the jacket (R22, 27.). .After 
being conducted into the bivouac area, and while other 
soldiers crowded aro.und, accused disappeared for a brief 
time and when.he returned he did not wear a jacket nor 
did he carry a blanket. He wore a shirt which had on it 
the chevrons of a staff .sergeant (R22)~ Accused soufht 
to strike Etienne when the latter again identified him 
in the presence of an offi9er (R22,30). · 

Dressed in olive drab shirt and trousers," and 

while wearing the chevrons of a staff sergeant (R30),

accused.was carried to the home of Madame Dugois, where 

both 'Madame Dugois and Madame Caretto looked at him. 

Upon this occ~sion, he was taken 'there in an automobile 

by an officer whom Tu~adame Caretto. recalled as Captain 

Calq.w'ell and who was armed (Rl9). Later during the Same 

afterno,on accused was again carried' before Madame Dugois 

and Madame Caretto. Upon this latter occasion he was in 

a line with 25 or -30 other negroes, all of whom were 

dressed alike in jackets and helmet liners. Madame 

Caretto stated that she herself recognized accused upon 

each of these occasions as the negro who had bee!\_ at 

her house earlier with the blanket (Rl5-16,19). Asked 

if Madame Dugois did anything at the. moment when ,she 

emerged from her house and looked at accused when he was 

carried there the first ,time, Madame Caretto replied, 

"Yes, she pointed him out 11 (Rl5) •. Aft.er stating that 

she herself later recognized accused in the lj_ne-up and 

that Nia dame Dugois was .called from her house to see if 

she could identify· him, Madame Caretto was mked, 11 Did 

Madame Dugois recognize the same soldier at that time?", 

to which she answered, · 11Yes 11 (Rl6). Etienne Caretto 

stated that at Madame Dugois' house., when accused was 

first brought there alone by an officer, he recognized 

accused as the same soldier he had previously seen at 


· bis '(Etienne 1.s) home, in the.._middle of the field, and 
approaching the bivouac area when accused was taken into 
custody. ~sked if his mother recognized the soldier, 
he replied, "Yes. The.two women recognized the soldier" 
(R22). While testifying with reference to the time 
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:iccused was in the lineup, and after stating tha.t both' 
~e and his mother recognized the pegro as the one who had 
been at their house with the blanket, Eti~nne wai a~ked 
the question, ""N'nat did Madame Dugois do?", to which he 
answered, "The same. She recognized him" (R23). While 
being examined by the court, Etienne, in response to the 
question, "Did you see Madame Dugois identify the accused 
at that·time? 11 , answered, 11 Yes 11 ; and to the question, "Did 
she point to him?", he also answered, "Yes 11 (R25). He said 
that she point~d to accused a.s the one who ,had been in her 
house (R25). 

· Captain Fred .A. Skina, Commanding Officer of the 
organization of which accused was a member, was present 
at the home of .Madame Dugois upon both occasions when 
accused was there for identification purposes. He stated 
that upon the first occasion, accused got out of the car 
and walked to within approximately 15 feet of the house 
and that Madame Dugois then "identified the soldier" • 
.Asked what Madame -Dugois did, Captain Skina replied, "She 
~poke that she could not forget his face 11 • Asl~ed further 
if Madame·Dugois showed signs of .recognition, Captain 
Skina repl~ed in the affirmative (R30).• 

Between the first occasion and the second upon• 
which accused was carried to the home of Madame Dugois, 
it wa~ discovered that he had removed the staff sergeant's 

,chevrons from his shirt and the u. s. insignia from his 

helmet liner. Upon being questioned about it, he at 

first said that the officer of the day had ordered him 

to remove them. Upon discovering that the·officer of 

the day was to be questioned, he stated that he had re

moved the insignia and given them to a ·guardhouse prisoner 

who wanted them as souvenirs (R32) •· , . 


Prior to' the time accused appeared bef,ore Madame 

Dugois in the lineup, explanation was made to her that 

several negroes were to appear before her and that she . 

would be asl:ed to identify the one who had assaulted her 

(R32). When the negroes had been lined up, Madame Dugois 

was asked to watk along ·the line. and see.if her attacker 


, was in the line. She did· so, and upon arriving in front 
of accused, stopped, looked him in the face and pointed 
-her finger at him (R33). Madame Caretto followed and 

·' 
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also pointed out' the accused (R33)'. While l<Iadame Dugois 
and Madame Caretto were, talkir.g and not looking toward· 
accused, the positions of accused and another negro in 
the line were exchanged. Captain Caldwell then pointed 
to the negro who had been shifted into the position for
merly occupied by accused and asked Madame Dugois if he 
was the man. ll~adame Dugois again pointed _to accused (R33
34). ' 

Search was made of accused's tent for his field 

jacket but it was not found (R31). 


• 4. For the defense: 

.A number of witnesses testified in person on be- , 
half of accused, and the testimony· of,others was introduced 
by stipulation as to what they would testify if present.·.
The burden of all this defensive evidence was that on the 
day in question accused was present with his blanket at a 

_dice game whi-ch he was running in the bivouac anea until 
within from 10 to 20 minutes, as variously estimated by
the witnesses, before he was seen in the custody of the 
sentry and accompanied by the 11Frenchman11 • 'When accused 

·left the game he carried his blanket· with him. There 

was also evidence to the effect that on the day in ques

tion accused owned no field jacket, having lost it pre- · 

viously, and was wearing a raincoat. . ·. 
. . 

- The accused, after his rights were fully ex

plained to him, ele~ted to rema~n silent. 


5. Commission of rape by an American negro soldier 

upon the person of Madame Dugois in the manner, and at the 

time and place alleged in the Specification, was sui'fi 

ciently established by the undisputed evidence. _While 

Madame_Dugois stated that only a slight penetration was 

eff€cted, she was nevertheless positive that her assailant 

did.penetrate her genitals with his own••Any penetration?

however slight, is sui'ficient {MCM, 1928, par.148Q, p.165J. 


· Due to the failure of Madame Dugois at the trial 

to identify accused as her assailant, the only evidence 

to identify him as the guilty party is circumstantial in 

nature. The undisputed evidence bearing upon this ques

tion establishd that the rape was committed by a negro

soldier who at the time of entering Madame Dugois' house 

wore a jacket a~~ helmet or.helmet liner and carried a 
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a blanket. When taken into custody as he approached 
his bivouac area within a few minutes after the rape 
was committed, accused, a negro, wore a helmet or 
helmet liner and a jacket and carried a blanket. At 
the trial, he was unequivocally identified by filadame 
and Etienne-Caretto as the negro whom they had seen, 
clad as above stated and carrying a. blanket, depart 
their house in the direction of Madame Dugois '. home, 
some 30 meters away, within from five to 15 minutes 
before they learned of the attack on Madame Dugois.
Immediately ~poh meeting accused as the latter ap
proached the bivouac area, Etienne pointed him out 
to the sentry as the soldier whom he had seen at his 
house just before the rape and agaih near the middle 
of the field shortly thereafter. Accused approached 
the bivouac area from a direction not inconsistertt 
with his having been at both places. Upon being taken 
into custody,. he availed himself of the first oppor
tunity to rid himself of his blanket and to change 
into different clothes. While wearing these di:fferent 
clothes, he was·identified by Madame Caretto as the 
soldier who had been at her house and by il.iadame Dugois 
as the one who had raped her •. Later during the same 
day he was recognized and identified by Madame Dugois, 
l\~adame Caretto, and Etienne Caretto from among 25 or 
30 other negroes, all of whom were· dressed alike, in 
an identification lineup. Madame Dugois testified, 
in effect, that the person who ravished her was a person
whom she saw and recognized twice subsequehtly on the 
day the offense was committed, once when that person 
arrived at her house in an automobile and again later 
vrhen he appeared be-tore her at her house in a lineup. . 
VVhile she did not testify specifically that she pointed 
to accused or designated him by affirmative act, it is 
apparent from the record as a whole that this was, in 
part, the sense in which she, as well as Madame and Eti 
enne Caretto, understood and used the word "recognized". 
As already indicated, the undisputed evidence established 
that accused was the person identified by her on the. 
occasions in question. · · 

The attempted proof of alibi· dicfinot accqunt 
for accused's actions for the period of \time during
which the offense must have· been committ'ed. The wit... 
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nesses thereto testified that at about the time he left 
a dice game he carried a blanket. 

The question of identification was a question

of fact for the court. There was substantial competent 

evidence whj_ch was inconsistent with any reasonable hy

pothesis of accused's innocence and which was legally 

sufficient to justify the court in inferring his guilt 

beyonr1 a reas.onable doubt ,Cc1vi ~'l'O 3200, Price; CM ETO 

3837, Smith). 


Evidentiary questions as to the extrajudicial 

identifications of the accused must be noticed. This 

Board of Review held in accord with the federal and 

majority rule that testimony >r.'ith regard thereto, in

cluding statements made by the identifying parties, < 

should be freely accepted in evidence (CM ETO 3837, 

~ernard W'. Smith). There is subsequent obiter dicta 

in two other cases, entirely unnecessary to the holding

thereof, that such statements are hearsay (CM 270871, 

IV Bull. J.A.G. 4; Ci1:: ETO 6554, Hill). The holdines do 

not conflict with the Bernard W. Smith case. The lan

guage of the Hill case was that testimony by third 

parties of such statements is not prejudicial where the 

'identifying parties are present at the trial and identify
the accused from the stand, ·and the holding was that of 
legal sufficiency. Thus, under· the holding of the Hill 
case, there is no reason to disturb the testimony in the 
case at bar concerning the pretrial identifications by 
the Carettos, for they identified accused in court~ Like
wise, no civil or military ·court according to available 
authorities, has held that a witness at the trial may 
not testify to personal prior recognition of the accused 
as Madame Dugois has done in this case (C~ ETO 7209, 
1 .1/illiams). · Therefore the only question to be decided 
anew (Since the intervening cases) is whether it was 
competent evidence for third persons to testify that 
the prosecutrix "recognized" ~nd "pointed out" the 
accused. Such actions could not.be hearsay under any 
theory; signs of recognition are observed in facial ex
pression and gesture. Testimony thereof was of circum
stance, and it is the opinion of the Board of Review that 
it was properly admissible. While under the language 
of CM 270871, supra, and the Hill case, her statement 
that she "could not forget his face" might be art:l:!i'.:ially 
argued as hearsay, whicn is not conceded here, none 
would upset the findings because of its admission. Under 
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the_Bernard W. Smith case, which has not been overruled, 
for holdings are not upset.by dicta, it is competent 
evidence and if the defense had quarrel-with the fact 
of the statement having been made or the concurrent verity 
thereof, the prosecutrix was available at the trial under 
oath for cross-examination. 

6.. The charge sheet shows that accused is 25 years
of age and was inducted 24 April 194-1 at Fort Oglethorpe,
Georgia. His s~rvice period is governed oy the Service 
Extension Act of 1941. He had no prior service. 

7. The court was legally constituted and had juris
diction of .the person and offense. No errors·injuriously 
affecting the substantial rights of accused were committed 
during the trial. The Board of Review is of the opinion 
that the record of trial is legally sufficient to support
the findings of guilty and the· sentence. ·· 

. ·s. The penalty for rape is death or life imprisonment 
as the court-martial. may-direct (.A.W 92). Confinement in 
a penitentiary is authorized upon conviction of rape by 
Article of War 42 and sections 278 and 330, Federal Criminal 
Code (18 USCA 457, 567) •. The designation of the United States 
Penitentiary, Lewisburg, Pennsylvania, as the place of con
finement is proper (Cir.229, WD, 8 June 1944, sec.• II, pars. 
1£(4),_ 3:Q.). . 

~/.~Judge Advocate 
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Branch Office of The 
' 

Judge Advocate General 
with the . 

European Theater of Operations 
APO 887 

BOARD OF REVIFl'i NO~ l l 2 APR 1945 
CM E'ro 8.300 . 

UNITED STATES 	 ) SOTH INFA1TRY DIVISION 
) 

v. 	 .) Trial. by GCM, .convened at APO 80, 
) u. s. Army, 26 February 1945. Sen

Private CHESTER A. PAXSON tence: Dishonorable discharge, 
(37424095), Company F, ~I total forfeitures and confinement 
318th Infantry ) at hard labor for 40 years. Eastern 

) Branch, Unit.ed States Disciplinary 
) Barracks, Greenhaven, New York. 

HOLDING by BOARD OF REVIEW NO. l 
RITER, BURRCW and STEVENS, Judge Advocates 

l. The record of tria.l in the case of the soldier rwmd 
above has been examined by' the Board of Review. 

2. Accused was tried upon the. following Charge and speci
fications: 

. CHARGE: Violation of the· 58th Article of War. 

Specification l: In that Private Chester A. P&XSon, 
Compal\1 F, Jl8th Infantry, did, in the vicinity 
of Schmittville, France, on or about 17 December 
1944, desert the service of th! United States, 

· 	by quitting and absenting himself without· proter 
leave from his organization and place of duty 
with intent to avoid haz~dous duty to-wit: 
participation in operations against a.n eneDzy" of 
the United States and did remain absent in de
sertion until he a\.l"relliered himself to mili 
tary authorities at or near Scieren, Luxembourg 
on or about 25 December 1944. · · 
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Specification 2: In that * * * did, in the 
vicinity of Schieren, Luxembourg, on or 
about l January 1945, desert the service 
of the United States, by quitting' and 
absenting himself without proper leave 
from his organization and place of duty 
with intent to avoid hazardous· duty to-wit: 
participation in operations against an 
enemy of the United States &.ni did remain 
absent in desertion 'lllltil he voluntarily 
returned to his organization in the vicin
ity of Niederfeulen, Lwcembourg, on or 
about 9 January 1945. 

Specification 3: In that * * * did, in the 
· 	 vicinity of Niederfeulen, Luxembourg, on 

or about 9 January 1945, desert the ser
vice of the United States, by quitting 
and absenting him.se'lf without proper 
leave from his organization and place · 
of dut7 with intent to avoid hazardous 
duty to-wit: participation in operations 
against an enemy of the lbited States am 
did remain absent in desertion until he 
surremered himself at or near Warken, 
Lu.mnbourg, on or about 18 January 1945. 

Specification 4: In that * * * did, in tl:ie 
vicinity of Warken, Luxenbourg, on or 
about 19 January 1945, desert the ·service 
of the United States, by quitting and ab
senting himHlf without proper leave from 
his organization a.I?-d place of dut7 with 
intent to avoid hazardous dut7 to-wit: 
participation in operations against an 
enemy of the United States and did remain 
absent in desertion until he surrendered 
himself at or near Beaufort, Luxembourg, 

. on or about 23 January 1945. 

He pleaded not guilt1 and, ill of the members of the court pre
sent at the time the vot.e was taken concurring, waa found guilt7 
ot Specification l excepting the words "at or near Scieren, 
Luxembourg" and substituting therefor the words "48th Replace
ment Battalion, APO 873, u. s. Army", of the excepted words not:. 
guilt7 am of the substituted words guilty; guilty of Specifica
tion 2; guilty of Specification 3 excepting the words "at or 

. near Warken, Luxembourg, on or about 18 January 1945" and sub
stituting therefor the words "to military authorities Northwest· 
of Arlons, Belgi.Wll; on or about 11 Januar,y 1945" 1 ot. the excepted 
words not guilt;r- and of the substituted words guiltn guilt7 ot 
Specification 4 excepting the words "at or near Beaufort, Lux.em- 8 3 0 0 
bourg, on or about 23 January 1945" and substituting tharetoi: ~e 
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words "to military authorities at 821.st Military Police Batta

lion on or about 22 Januar;y · 1945", of the excepted words not 

guilty- and of the substituted words guilty; and guilty- of the 

Charge. Evidence was introduced of one previous conviction 

by sunmary court for failing to obey a lawful order from a 

commissioned officer in violation of Article of War 96. All 

of the menbers of the court present at the ti.m!i the vote was 

taken concurring, he wa.s sentenced to be dishonorably dis

charged the serrlce, to forfeit all pq and allowances due 

or to become due, a.nd to be confined at hard labor, at such. 

place as the reviewing authority may direct, for 40 years. 

The reviewing aul'.hority approved the sent.ence, designated the 

Eastern Branch, United States Disciplinary Barracks, Greenruiven, 

New York, as the place of confinement, and forwarded the record 

of trial for action pursuant to Article of War 50~ • 


.3. -Prosecution's evidence was as follows: 

The sole witness, First Sergeant Adolph J. Slagus, 

ot Co.mpi.lly' F, .318th Infantry, accused1s CO.mpally' (R6), testified 

generally, with respect to the activities of his organizatibn 

from. 15 December 1944 to the end of January 1945. On the first 

mentioned date it was in a rest area at Freyming, France, whence 

it was subsequently ordered to move to the fiank of the Third 


·Arrq at Scieren (Luxembourg). Before it was committed, orders 

were received to proceed to Bastogne, Belgium, to halp stop the 

German drive and open up the rear for the lOlst Airborne Division. 

Therea.t'ter the comp8Jl1' moved to Niederfeulen, ~arken, Bourscheid, 

Wiltz an:i Beaufort (all in Luxembourg) where it crossed the Sure 

(Sauer) River. It continued the attack until it reached lletten
dort (Germany). "All the time we were a.tta.cking the eneJIJ1'" (R7). 


With respect to the several specifications, he testi 
. fied as follows: 

Specification 1: On 16 Decen:ber 1944, while in the 

!!ll !!!! ~t Freyming about .30-40 miles from Schmittville, France, 

the compan7 was alerted to move on three hours notice. On 17 De

cember reveille was at 04.30 hours instea.d of 0600 hours as usual. 

When the COJDt:&IlY fell out at this time, accused was reported a.bsent 

without leave. A search ot the buildings failed to reveal his pre

sence. He remained absent until he returned to milita:ey control 

at the 48th Replacement Battalion, APO 873, u. s. Army, on 25 De

cember (R7; Pros.E.u.A,B). On .31 December he waa returned "bY' 

battalion" to his orga.nization at Scieren, Luxembourg, and was 

brought to the company coumander wpo asked him why he was absent 

without lea.ve. At first accuaed did not answer am then stated 

he wished to obtain some insurance "he wasn't getting"• The com

pany cozmnander pl.aced him in arrest of quarters (R7). 
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Specification 2: On 1 January 1945 at Scieren accuse~ 

was absent from the formation held at 0700 hou.rs. A check showed 
he was not in the building· or in the remainder of the company area. 
He wa.s absent without leave from that date until 9 January on whi.ch 
date Slagus brou€Jit him "from tha battalion" to the company comnand 
post l'lhere the canpany commander again placed accused in arrest of 
qU!l.rters. The organization was then at Niederfeulen, Luxembourg 
(R7; Pros.E:xs.C,D). . 

Specification 3: Accused again absented himsel! with
out leave from his organization at Niederfeulen on 9 Janua.ry &ni 
could not be found in the buildings. He remained absent until 
his retum to nfilitary control northwest of Arlone, Belgium,, on 
11 January (R7; Pros.E:xs.D,E). On 1$ January he was returll!d to 
his com.pacy- at Vlarken, Luxembourg, "41.e re the company conmander 
again placed him in arrest of quarters (RS; Pros.Ex.E). 

Specification 4: On 19 Januaiy accused was not with 
his platoon. He once again absented himselr without leave from 
the compa.rv1 at Warken, and rtmained absent until he returned to 
militazy control (the 82lst Military Police. Battalion) on 22 Janu
aey. On 23 January he was ome more placed in arrest of quarters 
(RS; Pros.Exrr.F,G,H). Slagus was present fer duty with the company 
throughout tha period of accused's unauthorized absences. Subsequent 
to 18 January 19451 be did not eee accmed until the day or trial 
(RS). . 

-. 
4. a. Fer the defense, Lieutenant Colonel John Q. Vloods, 

Chaplain of the Seth Division (Rll), testified he imt and talked 
Yd.th accused on the day of the trial (Rl2). As a result he learned · 
facts conceming his civilian background. He was a farm a.n:i mill 
worker. He entered the Arra;r about the middle of 1942. He was with 
the $9th Division 1b r about 18 months during which time he did 
nothing that would be considered a misdemeanor and seemed to be a 
good soldier. While boxing he injured his left arm. He worked in 
a "wire section", studied radio and discharged hi• duties faithtully'. 
He apparently was never reprimanded (Rll). He joined the 80th In
fantey Division in October 1944 (Rl2). He had $5 ,000 (National 
Service Life) insurance and 'While in Ell!;land wanted an additional 
$5,000. He spoke ~bout it twice to responsible people but was never 
assured that he would receiw it.. He did not wish to press them. 
furthar. Concern over this insurance and his arm injU1"1 bothered 
him. He admitted that leaving his comrades w.as wrong. He told 
ldtness that if assured of the additional insurance he would be 
ulling "to go back to do tm soldiering that would be expected of 
him"• He was quiet, unassuming, gregarioua and remorseful because 
of leaving his comrades. Witness believed that if assured of addi
tional insurance 111.d given an examination of the left arm, accused 
would be willing to go back and work on a 'Wire team "or something 
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that he knows he is trained in". The sole reason accused 
gave for his !our absences was .the lack of aeaurance concern
ing his requested additional insurance (RJ.2). 

b. After his r:ights were e:xplained, accused elected 
to make the following U!lSl'Orn statement through his counsel: 

"Sin:e being in the Arm:r I have received ;. 
an arm injUlY at a boxing natch fighting 
for uq unit. I was in the hospital for 
six weeks. lq arm bothers ne considerably 
from time to tine. However, since coming 
overseas, no one has i:aid much attention 
to the condition of uq injur7. I was ex
amined b7 tbs edics in England and was 
told that nothing could be done about it, 
also tbl.t lll1' am would never be again as 
good as new. I have applied tor an addi
tional. $5 1000. National Service insut"ance 
while in Englam, ldlich would give me a 
total of $101 000. However, the papers 
have never been completed to this date. 
l(y P'-l'ents have writ ten to me that the7 
have m ver received word in regard to 
this insurance. As a result it has 
ca.Used me considerable worry. It I could 
be relieved of the mental worry of this 
insurance and !eel assut"ed that the condi
tion ot uq arm would be given acme oonaider
ation, I am suroe I 110uld be able to and I 
would be willing to perform uq .m:llitar,r 
dut.iea to the best of rq abilit711 (RlJ). 

5. Accuaed was charged with and convicted ot desertion on 
tour occasions, tor periods ot eight, eight, two and three dqa re
apectivel7, · 

"b7 quitting and absentiilg h.1.mael! without 
proper leave trom h1a organization and 
place of duty- 1d.th intmt to awid hazard
ous duty- t~wit: participation in operations 

/ againat an m em;f ot the Un:1ted Statea". 

The nid.f)nce showa that .throughout; the period ot h1a una.uthorized 
abaeneel' accused'• COJllPIUl1' waa continuoua~ engaged in operations 
agai.nat the eneJll1' and, with respect to Specitication l, that on the 
da,y before the .fl.rat absence (17-25 Decanber 1944) the compan;y, . 
located in a rest area where it had been tor an umisclosed period, 
waa alerted to move on three houra notice. There ia not. the sligaat 
evidence, however, aa to accused's eituation or hia conmction with 
h1a com.pall1" or that he knew ot this alert. Tne evidence ahowa onl.y 
that he waa reported absent without leaTe at· reveille at 04JO hours 
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17 December a.rd that his absence was later confirmed. It IDJJ.Y 

have been that accused departed because of the alert, but this 

may not be inferred from proof of his absence alQne~ In order 

to support the findings of guilty of the offense charged, the 

record must contain substantial. evidence of the notification 

to accused of imninent hazardous duty (Cll ETO 455, filg&; CM ETO 

1921, King; CM ETO 5958 1 Perry and Allen; and authorities cited 


, in those cases). Such proof is not supplied by evidence merely 
of absence without authority (CY ETO 6039, Clayton Brown, and 
authorities therein cited) or by evidence of accused 1 s knowlsdge 
that he was &bsent without authority (CM ETO 564, Neville; CM ETO 
1921, !!E&; CM ETO 2432, Durie; CM ETO 5958, Perrz and ill!m; see 
also CM ETO 24811 Newton). As in Cll ETO 5234, Stubinski, the re
cord 

"is· utterly devoid of evidence of * * * 
circumstances surrounding the absences 
and is legally insu.t'fici.ent to ~ort 
the inference that accused had Lthe in
teny requisite to const:itute desertion". 

'Ibis case is distinguishable from those in which the evidence 

showed that the accused was present with his organization am 

engaged in active ~peratioos against the eneJIV' at the time be 

absented himself' w:ithout' author.I. t7. In such cases notice to 

tbs accused o!' existence and i.Jmj,nence of combat and its hazards 

is inherent in the situation (see cases cited in CY E'l'O 5437, 

Rosemerg, and CM ETO 5958, Perry and Allen). Accused 1s state

ment that the reason he absented himself without leave was that 

be wished to obtain further ins'Ul' ance is not in itself probativa 

ot an intent to avoid hazardous dut7. The Board of Review is 

therefore of the opinion that the record is legally insut:ticient 

to support the finding of the intent. alleged in Specification l, 

bUt. tla t the evidence clearly establishes accused 1s absence with:

out leave for the period and at the place alleged. 


r:ith respact to Specifications 213 a.IXl 41 the teetimoiv 
of the first sergeant. of accused's company indicates that at the 
inception ot each ~f the unauthorized absences, the company was 
engaged in direct -and immediate operatiom against the enemy, in 
the vicinity ot Scieren, Niederfeulen and Warken, Lwcembourg. Ac
cused was required to be present with his company. The inherent 
tactical situation was notice to him ot the existence and imminence 
ot battle hazards and perils. (See authorities above cited). In 
each instance when accused left without authorit7, he was in \ 
arrest ot quarters by order of his com:i::any COIIlllUlllder, inferentiall7 
pending court-martial trial !or hi• prior absence or absence.a. 
The fact that accused was in a statu• ot restraint pending trial 
did not render him im.une from the hazardous dut7 of participation 
in operations agdnst the enetey" (C14 ETO 7339, Conklin, am 
authoritie• therein cite~)~ Before each absence he was present 
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with his company, which was continually moving forward and 
attacking the enemy, and he was available, although in tempor
ary arrest of quarters, for any duty, hazardous or otherwise, 
'Which his commanding officer might see fit at any time to im
pose upon him•. That he knew this and that such knowledge 
motivated his successive unauthorized departures is, under 
the circumstances disclosed by the record, an inescapable con
clusion. Each of the three unauthorized absences was. obviously 

"calculated to enable him to avoid such hazardous duty" (UCM, 

1921, par.409,p.344), and it must therefore be concluded that 
each was accompanied by the intent alleged. The record· fully 
sustains the findings of guilty- (CM ETO 7339, Conklin). 

6. The charge sheet shomi that accused is 32 years three 

months of age and .was inducted 11 July 1942 to serve for the 

duration of the war plus six months. He had no prior service. 


7. The court was legally constituted and had jurisdiction 

of the p!lrson and offenses. Except as noted herein, no errors 

injuriously- affecting the substantial rights of accused were com

mitted during the trial. The Board of Review is of the opinion 

th&t the record of trial is legally- sufficient. to support only so 

much of the findings ot guilty- of Specification 1 of the Charge 

as inwlves fii:xlings that accused did for the period and at the 

place alleged absent. himself without leave from his organization 

and place of duty in violation of Article of War 61; and legally 

sufficient to support the findings of guilty by exceptions a.M 

substitutions of Specifications 2,3 and 4 of the Charge and of the 

Charge am legally sufficient to support the sentence. · · 


S. The dewignation of the Eastem Branch, United States 

Disciplinary Barracks, Greenhaven, New York, as the place of con

finement is proper (AW 42; Cir.210, WD, 14 Sept.1943, sec.VI, as 


~amended). 
I 

'J II .t

11~~~/k:--'-~--------- Judge Advocate 

l.Y.~~--~--~.__,,.~_____ Judge.Advocate.... __._.._ 
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Bra~ch Office of The Judge Advocate General 
with the 

European Theater of Operations
APO 887 

BOARD OF ~~vr~w NO. 1 

2 8 JUN 1945CLi ETO 8358 

U N I T E D S T A T ES ) 80TH IH:B'A1'<'l'RY DIVISI0~i 
.) 

v. ) Trial by GCJ;;J., convened .at APO 
) 80, U. S. Army, 2 March 1945. 

Privates J:AtijES J. LAPE ) Sentence.as to each accused: 
(42142937) and RICHliRD E. ) Dishonorable discharge, total 
C_9fillEIDLAN (37698206), ) forfeitures, and confinement 
ooth'C>~Company C, 317th ) at hard labor for·20 years
Infantry ) ·(Suspended). ' 

OPIIUON by BOARD OF BEVIEW NO. ·1 

RITER, BURROW and STEVENS, Judge .Advocates 


I 

-
1. The record of trial in the case of the soldiers 

named above has been examined in the Branch Office of The 
Judge Advocate General with the European Theater of Opera
tions and there found legally insufficient to support the 
findings in part. The record of trial has now been 
examined by the Board of Review and tne Board submits 
this, its opini~, to the Assistant Judge Advocate General 
in charge of sa'1d Branch Office. · 

2. Accused were charged separately and tried together 
with their consent upon the following charges and specifi 
cations: · 

~ 

CRA.RGE: Violation of the 58th Article of War. 

Specification: In that Pr'ivate James J. 
Lape, Company •en. 317th Infantry, did, 

"" ,. ::: r ·: NT'AO. 
'-' ··•·· \..1.M 

http:Sentence.as


{180) 

in the vicinity of Niederfeulen, 
Luxembourg, on or about 12 January · 
1945 desert the service of the United 
States by quitting and absenting him
self without proper leave from his or
ganization and place of duty, with in
tent to avdd hazardous duty, to wit: 
participation in operations against an 
enemy of the United States, and did re
main absent in desertion until he sur
~endered himself at or near Diekirch, 
Luxembourg,- on or about 8 February 1945. 

CORDERfoAN 

(Identical Charge and Specification as those 
against LAPE) 

Each accused pleaded not guilty and, all of the members 
of the court present at the times the ·votes were taken 
concurring, each was found guilty of the Charge and Speci
fication preferred against him. No evidence of previous 
convictions·was introduced against either accused. Three
fourths of the members of the court present at the times 
the votes were taken concurring, each accused ~as sentenced 
to b~dishonorably discharged the service, to forfeit all . 
pay and allowances due or to become due, and to be confined
at hard· labor, at such place as the reviewing authority may
direct, for 20 years. The reviewing authority approved
each of the sentences but suspended the execution thereof. 
The proceedings were published in General Court-l~artial 
Orders No. 64 as to Lape and No. 65 as to Corderman, Head
quarters 80th Infantry Division, .11PO 60, 7 1Iarch· 1945. 

3. The testimony of the prosecution was in substance 
as follows: 

On 12 January 1945 accuseds' company was in a 
defensive position outside of Nie~erfeulen, Luxembourg.· 
The two accused were sent with their platoon into that 
city "to shave and get dry clothes and clean up 11 All• 

in the platoon except accused returned to the defensive 
position. They were absent without permission from that 
time until 8 February 1945 (R9). While accused were gone, 

t:r "'~;:NT!Al 
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about the middle of January, the company moved'to the 
northeast of Wiltz, Luxembourg, where it was attacked 
twice by the enemy, an~ thereafter on about 1 February 

, moved to Medernach and then to Gilsdorf, LtL"'<:embourg • 

. . 4. ·Each accused, after his rights as a witness were 
fully explained to him, elected to remain silent and no , 
evidence·was introduced in their behalf. 

5. The legality of this conviction of dese.rtion to 
avoid hazardous duty depends on whether or not the evi- . 
c'.ence that the company1 was in a "defensive positicn" is 
proof ·or hazardous duty then existing or imminent. Dic
tionary of United States Army Te:vms (T:M 20-205) defines 
"defensive position" as follows: 

"Area occupied by troops organized in a 
system of mutually supporting defense areas. 
or fortified tactical localities" (p.84). 

it is apparent that the te~m includes the position of 
our troops at fortified localities or, other areas far 
removed from.the scene of battle and from any imminent 
danger. The phrase is meaningless as a showing of dan
gerous duty which the accused sought to avoid, unless 
.the proximity of the enemy can be judicially noticed. 

If judicial notice may be taken of the exact 
location of enemy troop~ and of the tactical situationt 
the proof will sustain the findings. The principles 9r 
judicial notice have often been stated. An essential 
element thereof is.that the. matter of which such notice 
is taken must be of common and general knowledge (20 .A.m. 
Jur., sec.16, pp.46,47; sec.17t'p.48; sec.19, pp.50,51;
MCM, 1928, par.125, pp.134-135J. The Board of Review 

will take judicial notice that the date of 12 January 
·1945 was during the closing stages of the great.German
winter offensive and that there were near that time 
heavy battles in Luxembourg. Judicial notice will not 
be taken as to the exact location of enemy tr6ops, their 
precise movement, nor of the amount, kind and proximity 
of enemy fire in the vicinity of Niederfeulen, on that 
date. Such matters are not of common or general knowledge 
to the world at large, nor to the military establishment, 
but must have then be~h learned by presence on the field 
of battle or from classified communications. They can 
now be determined only from secret reports. · Such know

. ledge is not common and general, and judicial notice .. 
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thereof would be improper (CF LTO 6226, Ealy; as to milj. ta.ry 
ms tters of which such notice may be tal;:en, see c:;.: :3':!:0 
7413, Gogol; Cl',I ETO 6637, Pittala). 

The scant ev~dence as to~~B~ ~H~~esuent acti 
vities of the company during the/aosefice is "or little 
importance inasmuch as t_he intent to avoid hazardous duty 
under the 28th Article of War must exist at the time the 
accused· absented themselves without leave (Ck ETC 5958, 
Perr1 and Allen). . . · 

The Board of Review does not herein intend to 

express the opinion that the phrase "defensive position" 

denotes lack of_haza£dou.R_dUtl, for it is obvious that 

if there wexe any evidence that the enemy were near, or 

endangering, or apt to endanger, the position, the record 

of trial would sustain the sentence.· 


0 

There iSt however, no. substantial evidence.: in · 
the record from which the court could reasonably have 
inferred the requisite intent of desertion to avoid 
hazardous duty, and the record of trial is legally suf
ficient to support only findings of guilty of absence 
without leave for the period .alleged as to each accused. 

6. The Board of Review views with misgivings the 
faulty preparation and.conduct of this judicial proceeding.
Two soldiers were on trial for, their lives under.most 
serious charges of cowardly desertion. / The investigating 
officer, required by Act of Congress to ma'ke a "thorough 
and impa;rtial investigation"; reported that he had se- . 
cured no ·statements of witnesses; the advice of the 
staff judge advocate consisted of a mimeographed form; 
a junior officer sat as the law member of the court; 
the testimony of the only witness was reported on two 
pages; the cross-examination consisted of four questions; 
the record does not reveal that either counsel addressed 
an arg\1.Dlent to the court; and the review of the staff 
judge advocate is most cursory in the treatment of the 
vital issue.in 'the case. In view of the magnitude ot.: 
the offenses charged, and the Anglo-Saxon tradition of 
a fair and full trial, it is thought that the Board of 
Review can state with propriety that these proceedings 
are not conducive to the appropriate contribution of 
justice to·d1scipline in the Army, or defensible under 
public scrutiny. 
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{'. The charge sheets show the following with res
pect to accused: 

Lape is 24 years 11 rr:onths of age, and was in
fUcted 30 ~ay 1944 at ~lizabeth, New Jersey. Corderman 
is 19 ye<:irs one n:onth cf age, and was inductea 9 June 

. 	1944 at Sa~ City, Io~a. ~ach was inducted to serve for 
ti·~ durati0n of the war plus six months. Neither had 
prior service. , 

8. ~he court was legally'constitut~d and had juris
diction of tl"re persons and offenses. Except as herein 
noted, no errors injuriously affecting the substantial 
rights of either accused were committed during the trial. 
For the reasons stated, the BoaTd of Review is of the 
opinion that t:Cie record of trial is· legally sufficient 
to support only so CTuch of the findings of guilty of the 
Charge ana Specification against each accused as involves 

.	findings .that each accused 6.id, at the time and place 

alleged, absent himself without proper ·authority from 

his organization.and did remain absent for the period 

alleged, in violation of J,.rticle of V/~r 61, and legally 


· sufficient to support the sen:e1-· 

'1,1,wfa;~ •~.-~______Judge .Advocate 

__,,~J:..,~.~·t~-~~..___._........,_.._~·~~---Judge Advocate 
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•. 1st Ind. 

War Department, :aranch Office of The Judge .Advocate General 
with the European Theater. of Operations. 2 8 JUN 1C'.~~ 
TO: C9mmandir1g General, European Theater of Operations, . 
APO 8b7, u. s..army. · 

1. Herewith transmitted for your action under .C..rticle 
of War 50t, as amended by Act 20 .kl..ugust 1937 (50 Stat. 724; 
10 USC 1522) ·and as further amended by Act 1 August 1942 
(56 Stat. 732; ·10 USC 1522), - is the record of trial in the 
case or Privates JAMES J. LAPE (42142937) and RICiiARD B. 
CORDERhl.AN (37698206),._both of Company c, 317th Infantry. 

' 
2. I c.oncur in the opinion of the Board of Review 

and, for ~h~ reasons stated thereih, recommend that the 
findings of guilty of the Charge and Specification as 
to each accused, except so much thereof as.involves 
fir:idings'of guilty of absence without leave in violation 
of Article of War 61, be vacated, and that all r.ights,
privileges and property of which each has been deprived
by virtue of that portion of thefindings, viz; convic
tion of desertion in time of war, so vacated, be restored. 

3. The legal insufficiency -of the record to support 
the findings, except so much thereof as involves absence 
witb.out leave, was apparently due to the· inadequacy of 
the testimony adduced. for the prosecution rather than 
the unavailability of sufficient evidence. .As there is " 

· nav 	 no way to remedy. the defect in. the record, the action 
taken by the Board of Review and myself is necessary. The 
proven absence without leave is for 27 days; the appro
priateness of the sentence is proper for ~onsideration. 

· "4. Inclosed are rbrms of action designed to' carry 

into effect the recommendation hereinbefore made; Also 

inclosed are draft ~91~ for use in promulgating the . 


·- propose'd action. ~ e~n the record of trial with 

.!, ·required c~p1e:~ ~:110~:.., ·"?;_,tf'~, r... , 
'·[i· ~;: ~~..~. ~IBIL . I 

Briy; ier,:"G.#1 nited States A 
.. . . A2'f. . tant't'.rud ~ dvocate Gener~ •

·"Cia to accused :tape - .r!Dclings Ta~~ted in part, 1.n- eecor~ 
1 

with rec011111Sndation· 
ot '!be j.ss1stant hdge Advocate general. QC}() 3021 ETO, 29 JuiF 1945).

( .u to aocuaed Cord.em.an findings vacated in part, in accordance with rec0lllll8ndation 
of The Aasiatant Judll Advocate General. GCMO 303, ETO, JulT 1945)•. 
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·Branch Office of The Judge Advocate General 
with the 

European Theater cf Cp~:."itions 
.APO 887 

EO.l2.D OF RETIE':i !~o. l 2 8 JUN 1
':'. '~ 

CUETO 8397 

UI~ITED STATES ) 
) 

Private RCTIF.T L. S7A7G1: 
(39390208), 853rd 
Qua:terr:ia.ster ~umigation 
and Bat:i Co::1pany 

) 
) 
) 
) 
) 
) 
) 

Trial by GC~, convened a.t Luneville, 
?rar.ce, 9 !Uld 23 February 1945. 
Sent~nce: Dishonorable discharge, 
total forfeitures &nd confinement 
at hard labor for 20 years. Eastern 
Branch, United States Disciplinary 
Barracks, Greenhavat New York. 

HCLDHrG by BO.ARD OF R::'VIE7i NO. l 

RITER, BU:RRO'J" and STEVENS, Jucge Advocates 


1. '!he r'!corc. of trial in the case of the soldier nmned above :Ii.as 
been examined by the B~rc of Review and found legally sufficient to 
support the findings of guilty. 

2. The only queftion which requires consideration is whether the 
approved sentence is legal. 

The record of trial shows that the court convened at 1340 hours 
on 9 Februa.-v 194; and the trial was concluded in one session of the 
court. Acc~ed was fomd guilty of both charge~ and specifications. 
After evidence of previous convictions was introduced and accused's 
service data was subnitted the following proceedings appear in the record 
of trials 

. 
"The ccll!"t was closed, end upon secret written 
ballot, two-thirds of the members preeent at 
the time the vote was taken concurring, sentences 
the acc-.ised to be dishonorably discharged the 
service, to .forfeit all pay and all.ow~ces due or 
to become due, and to be confined at l'W:rd labor 
at such place as the reviewing autho:ri:ty •'1' 
direct .for twenty (20) years• 

.
- 1 - .. 
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The court was opened and the president announced 
the findings and s~ntence. 

The co'UI't then at 1430 hours, 9 February 1945, 
adjourned to meet at the call of the president"
(Rl4). 

The record of the day's proceedings was signed by the trial judge ad
vocate onJy. The sa.me was not signed by the president of the court or 
initialed or signed by defense counsel. Thereafter the record of trial 
discloses the f ollo~ing transaction: 

ti 	 Luneville, France 
23 February 1945 

The cotn't reconvened at OJ.30 hours, all the 
member~ of the court, and the personnel of the 
prosecution who were pre~ent at the close of the 
previous session in this case were present. The 
accused, defense counsel, assistant defense counsel, 
and the reporter were also present. 

Th~ president announced that the court was recon
vening of its own motion to reconsider its sentence. 

The court was closed, and upon secret written ballot, 
all of the members present at the time the vote was 
taken concurring, sentences the accused to.be dis
honorably discharged the service, to forfeit all 
pay and allowances due or to bt'!come due and to be 
confined at hard labor at such place as the review
ing authority may direct for twenty (20) years. 

The court was opened and.the president announced 
the sentence. 

The court then at OJ45 hours, 23 February 1945, 
proceeded to other business" (Rl5). 

At the conclusion of these minutes (lU5), the record was authenticated 
by the president and trial judge advocate. Defense counsel certified 
that he had examined the record of trial prior to the authentication. 

No letter is attached to the record transmitting it to the 
reviewing authority. However, the chronology sheet of the Staff Judge 
Advocates indi.cates that he received it on 5 March 1945. The date of 
his.review is 7 March 1945 a.nd the date of the action of the reviewing 
authority is 8 March 1945. 
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3. The original sentence of the court which included 20 yea.rs 
confinement at hard labor obviously was illegal as to ten yea:r~ of the 
confinement imposed, because o.nly two-thirds of the members of the 
court present at the time the vote was taken concUJ"red (AW 43). Arter 
the president announced the findings and sentence the court adjourned 
on 9 February to meet at his call. '.t"l1e record of the first dayrs trial 
was signed only by the trial judge advocate, conforT~ng thereby to the 
reqnirement of the ?klnual for Courts..i•iartial that he will sign the re
cord of each day•s proceedings (MGM, 1928, par.41£, p.32). Fourteen 
days lEO.ter on 23 February +.he court reconvened on its own motion. All 
members of the court and personnel of the prosecution, who were present 
at the previous session of the court whereat the instant accused was 
tried, were present. The accused, defense counsel, assistant defense 
~ounsel snd re~orter were also present. The court then proceeded to 
reconsider its sentence and upon a secret written ballot, all members 
of the court preEent at the time the vote was taken concurring, it il!Po 
posed the identical sentence which it imposed at the first session of 
the court after its findings of guilty. The record was then duly 
authenticated as required.by Article of Wa:r· 33 and trgn~~itted to the 
reviewing authority on 5 March 1945. 

From the foregoing it is manifest that the record of tri8.l. was 
not at ~he time the court reconvened on 23 February 

"finally approved and adopted by the court 
as a body and authenticated by the ~ignatut'e 
of its president and trial judge advocate" 
(CM 152731 (1922)~ 

It was therefore not a legal record of trial until the final act of authen
tication by the president and trial judge advocate. 

"Until the 'legal record' is thus brought 
into existence, the court hae plenary power 
over it for the purpose of ma.king it 'speak 
the truth' and for the further purpose of 
revising the sentl'!nce in accordance with truth· 
and justice11 (CM 152731 (1922) supra.). · 

This conclusion is confirmed by the concurrence of the Judge Advocate 
General· in the holding of the Board of Review in CM 166782 (1925), (Dig. 
Op.JAG 1912-1940; sec.395(37), p•228) 

"In so fa:r as it' holds that the action of the 
court was legal in ;revi!ling its findings and 
sentence, on its own motion, prior to the 
completion of the record of trial and its trans-, 
mission to the convening authority"• . 

8397 
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The conclusion therefore is that the ac+,ion of the court in the instant 
caoe was not irregular nor did it violate a.11y right of the accused (crv;_ 
251451, Abnaghan, 33 BR 243,249, IV Bll!-1 JAG 5 and authorities therein 
cited). His actual presence in court upon the announcement of the second 
sentence eliminated a serious question ni+,h respect to its validity (Cf: 
Anderson T. D~nver, 265 Fed.3). 

The courtts action herein must be distinguish£d from the action 
of the court in CM 233806, McCaslin, 20 B.R. 149, II Bull. JAG 18.4, where 
after the legal record of trial has beE>n ''brought into existence" authenti 

• 	 cated and transmitted to the reviewing authority, t~e court reconvened pur
suant to call of the president in alleged "revision proceedings" and 
attempted to revoke its prior sentence of confinement at hard labor for 
five years and impose a new i:ientence which lncluded dishonorable discharge, 
total forfeitures and confinement at hard labor for five years. In the.t 
case the subsequent action of the COLU't was void because (1) it.attempted 
to act on a legal record of trial v.hich had been completed and left the 
''bosom of the court" and (2) it possessed no greater authority than the 
reviewing authority who by Article of VIar 40 is prob.ibited from returning 
a record of trial for revision with the view to increasing the severity 
of the sentence. In the instant cRse the legal record of trial had not 
come into existence. It remained 'Ullder the control and authority of the 
c0urt and it had not been transmitted to the reviewing authority. Further
more the new sentence was identical with the first sentence. The fact 
that the first sentence was valid only for ten years confinement (CM ETO 
2602, Picoulas) because imposed by a twp-thirds vote of the members pre
sent at the time the vote was taken and the confinement for 20 years in
cluded in the original sentence was rendered valid by the subsequent unani
mous vote of the court did not in the opinion_ of the Board of Review impose 
a more severe sentence within the prohibition of Article of War 40. How
ever, that may be there is nothing contained in the acts of congress nor 
the Manual for Courts-Martial whiCh prohibits such action by the court 
during the period it maintains plenary control over the record of its pro
ceedings in a given case. 

The Board of Review concludes that the sentence 'imposed by the 
co'Urt upon its reconvening 1s legal. The reasoning of the Board of Review · 
herein is supported by CM ETC 11981, Hi~1 ~ch in some respects comple

ments _this case. 

.' 

/}J:;i.._,t;- . Jodge Advocate 

-"'"""'l1f'f)J:"'/~·...,""U~~~""~~~:x¥.------·Judge Advocate1
t&.~ / ~-- rl!t;M 

-',} 
I Judge Mvocate 

D'.~, :;-... ~= i-.;wi-•r 
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Branch Office of The Judge Advocate General 
with the 

European Theater of Operations
.APO 687 

BOARD OF REVIEW NO. 1 28 JUN 1945 
.CM ETO 8414 

U N I T E D STATES) 45TH INFANTRY DIVISION 
) 

v •. ) Trial by GCM, convened at .APO 
) 45, U. S•.l'i.rmy, 15 February 1945. 

Private ROBERT E. MORRIS ) Sentence: Dishonorable discharge,
(32944041), Company F, . ) total forfeitures and confinement 
180th Infantry · ) at hard labor for life. Eastern 

) Branch, United States Disciplinary
) Barracks, Greenhaven, New York • 

• 
HOLDING by BO.A.HD OF REVL~W NO. 1. 

RITER, BURROW and STEVENS, Judge .Advocates 

I. The record of trial in-the case of the soldier 
named above has been examined by the Board of Review. 

2. .Accused was tried upon 'the following charges
and specifications: 

CHt,.RGE I: Violation of the 6lst Article. of War'. 

Specification: In that Private Robert E. 
Morris, Company F, 180th Infantry, did, 
without proper leave, absent himself 
from his organization at or near Qualiano, 
Italy, from on or about 12 July 1944, to 
on or about 30 July 1944. 

CHARGE II: .Violation of the. 58th Article of War. 

Specification 1: (Findings of guilty disapprovec
by reviewing authority). · 

8414 
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Specification 2: In that * * * d1d, at or 
,near Pertius, l<'rance, on or a.bout 23 August 
1944, desert the service of the Unj.ted States 
by absenting himself without proper leave 
from his organizationi with intent to avoid 
hazardous duty, to wit: combat operations 
against elements of the German Army, and · 
did remain absent in desertion until he 
surr~ndered himself at or near Uhrwiller, 
France, on or about 7 December 1944. · 

$pecification 3: In. that * * * did, at or 
near Uhrwiller, France, on or about 7 
December 1944, desert the service of the 
United States by absenting hj_!Jlself without 
proper leave from his organization, with 
i~tent to·avoid hazardous duty, to wit: 
combat operations against elements of the 
German Army, and did remain absent in de
sertion until he was apprehended at or 
near Lyon, France, on or about 25 December 

• 1944". . 

·CHARGE III.: Violation of the 64th .A.rticle of War. 

Specification: In that * * * having received 
a lawful command from 1st Lt. Jack L. 
Treadwell, Company F, 180th Infantry, his 
superior officer, to return to his platoon
and take up position against the enemy, did 
at or near Wilqenguth, France, on or about 
9 January 1945, ~ilfully disobey the same. 

He pleaded not guilty.and, all of th~members of the court 
present at the time the vote was taken concurring, was 

·round guilty of the Specification, Charge I, except the 
·word 11Qualiano11 substituting therefor the word 11Paestum", 
guilty of Charge I, guilty of Specification 1, Charge II, 
except the words "17 .August 194411 , substituting therefor 
respectively the words 11 16 August 1944 on or about 1300 
hours", and guilty of the remaining specifications and 
charges. No e.vidence of previous convictions was intro
duced. Three-f6urths of the members of the court present 

- 2 
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at the time the vote was taken concurring, he was s~n~ 
tenced to be dishonorGbly discharged the service, to 
forfeit all pay and allow~nces due or to become due, 
and to be confined at hard labor, at such place as the 
reviewing authority may direct, for the term of his 
natural lif~. The reviewing authority disapproved the 
findings of guilty of Specification 1, Charge II, approved 
the sentence, designated the Eastern Branch, United States 
Disciplinary Barracks, Greenhaver., l~ew York, as the place 
of confinement, and forwarded the record of trial for 
action pursuant to Article of War 50i. 

3. a. Charge I and Specification: .~ccused was 
absent without leave from his organization, then located 
at Paestum, Italy from 12 July 1944 to 30 July 1944. His 
guilt was fully proved. 

b. Charge II, Speci~ication 2: Accused was 
absent without leave from his organization from 0530 
hours 23 .August _1944 to 7 December 1'944 (R5; Pros.Ex.A).
He landed with his company on the shores of southern 
France at St. Maxine on 15 August 1944 in the invasion 
of France by the American forces from Italy (R6 7).
The company fought its way northward and on 22 August 
it was in an assembly area four kilometers from Vitte
bonn, France. It was alerted and was under orders to 
move forward and attack a position where a reconnaissance
patrol was ambushed. / Accused was present with the company 
in the assembly area (R8). The company left the assembly 
area at 2350 hours on 22 August, reached its line of de
parture and set up a defensive position near Peyrolles.· . 
In the early morning of 23 August there was heavy friendly
artillery preparation and then ·the company attacked. It 

' 	 met no resistance, gained its objective - a railroad em
bankment - and advanced about 200 or 300 yards beyond, 
where it was halted, and at 0530 hours the platoons were 
checked (R8,9). ·The first sergeant of the company tes
tified that accused was not present at this platoon 
check nor was he with the company from 23 August to a 
December when the first sergeant was hospitalized (RlO). 
In a voluntary extrajudicial statement (R~7; Pros.Ex.C) 
accused declared: 

8414 
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"On the 16th of .August, I fell and injured 
my wrist, I went to some Aid Station of the 
157th Infantry and had it taped up. I returned 
to my organization the following day. &t thc.t 
time, we were trying to make ccntact with the 
enemy.· I stayed about a week and went .A-~·w1. 
We were in reserve. I knew we were going up
in a day or so and tot scared~ I turned in 
on 27 November 1944 at Montailieu to a 
Lieutenant who took me to the :MP 1 s. While 
absent· I stayed at a hotel in Montailieu. 
I got back to my organization about the 6th 
of December". · 

From the foregoing evidence the court was authorized to 

find that accused was present with his company on the 

night of 22 August when it was alerted tp make an·imme-· 

diate attack having for its purp.ose the rescue of the 

ambushed reconnaissance patrol. Bis statement shows 

that he had knowledge of the proposed advance mcvement 

against the enemy and that he left in order to avoid 

this hazard. His guilt was clearly established. The 

case is of the pattern of Ch~ ETO 7189, Hena.ershot; CM 

ETO 7500, Metcalf and Wloczewski; CM ETO b0b3, Cublel; 

CM B'l'O 8185, Stachill:§.; Chl ETO 9796, Emerson. 


c. Charge II, S2ecificatiog_3: On 6 December 

the company was in the town of Uberach, France, ~bout 


three kilometers fro~ Pfaffenhoffen. It had a defensive 

line in and around the town and the company command post 

was in the town. The town was under heavy enemy shell 

fire (Rl2). The entire kitchen and supply personnel 

.were 	 in the cellar of a house seeking protection from 

the shell fire. Accused returned from the absence in

volved in Specification 2, at 2000 hours on that date 

and went to the cellar where he'reported to the company 

supply sergeant. He informed the supply sergeant that 

he had been apprehended by military police who brought

him to the battalion headquarters. There he was directed 

to report t~ the kitchen. The supply sergeant, 


11 told him that a truck would be going up 
to the company in the morning and that 
he would be ready to leave with it. * * * 
Laccused was· tol~7 not to get any foolish 
ideas about taking off or anything as it 
wouldn't be worthwhile * * * He sle~t in 
the cellar*** at that.time" (Rl2). 
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During the course of the evening while accused was oresent 
there was a general conversation between the men inLthe 
cellar relative to the pe&vy shelling then being exper
ienced (312). The supply sergeant specifically informed 
accused that the truck which would take him to the company 
on the morning of 7 December would leave the kitchen at 
7 ain. A.t that hour accused had disappeared and was not 
seen· in the company until 9 January 1945, when he was 
placed under guard (Rl3). The accused in his extrajudi
cial statement (R7; Pros.Ex.c) admitted: 

"I got back to my organization about the 
6th of December and left again the next 
morning. I never got back tothe front. 
I took off from the kitchen. I was afraid 
they would send me back to the lines and 
I just can't take that stuff_anymore. I 
went back to the same town LMontailieg7
and was picked up by the F.F.I., who turned 
me over to the MP 1.s in Lyons. I got back 
to my organization the first part of 
January 1945, but I have not been back 
up to the front". 

A recital of the facts is all that is necessary to demon
strate that accused willfully, knowingly and deliberately 
absented himself without authority to avoid return to his 
company on the morning of 7 December which he knew was in 
the line facing the enemy. He thereby escaped the battle 
hazards to which his companions in arms were exposed~ He 
was guilty of desertion under circumstances that brand him 
a weakling and a coward (CM ETO 5304, Lawson and Weitkamp; 
CM ETO 5396, Nursement; CM ETO 7032, Barker) • 

.. 
d. Charge III and Specification: 

The evidence is clear that on 9 January 1945 

at the company command post near Wildenguth, accused re

ceived a direct oral order from First. Lieutenant Jack L • 


.Treadwell, his superior officer, to go to the second pla
toon. He refused to obey the order. There is no doubt as 
to his guilt (CM ETO 2469, Tibi; CM ETO 5642, Ostberg and 
Kain; CM ETO 6457, Zacoi; 'CM ETO 7549, Ondi) •. 
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5. The charge sheet shows that accused is 19 years 
of age and was ino.ucted 4 September 1943 t'o serve for the 
duration of the war plus six months. No prior service is 
shown. 

6. The court was legally constituted ahd had juris
diction of the person and offenses. No errors injuriously
affecting the substantial rights of accused were committed 

. during the trial. The Board of Review is of the opinion 
• 	 that the record of trial is legally sufficient to support 

the findings of guilty as approved and the sentence. 

7. The penalty for desertion and also for disobed
ience of the command of a superior officer in time of 
war is death or such other punishment as a court-martial 
may direct (.AW 58,64). The designation of the Eastern 

·Branch, 	United States Disciplinary Barracks, Greenhaven, 
New York, as the place·of confinement is proper (Cir.210, 
WD, 14 Sept.1943, sec.VI, as amende1). 

J 

-u~~.:......r..AM.-44------Judge .Advocate 

AdvocateUi.~Jud~e 
~f;~udge Advocate · 

841~ 
6 
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I 
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· Branch Office of The Judge Advocate General· 

with the 


European The.ater of Operations 

. APO 887 

BOARD OF REVIEW NO. l 26MAR1945 

CM ETO 84.38 

UNITED STATE.S ) IX TROOP CARRIER COl~ 
) 

v. 

Second Lieutenant FETER W.· 
BARRETT (0-814001+), 62nd 

) 
) 
) 
) 

·Trial by GCM, convened at USAAF 
Station 5.38, APO l.3.3, u. s. Army, 
'Zl. December 1944, .3 January 1945. 
Sentence: Dismissal, total for-

Troop Carrier Squadron, ) feitures and confinelll3nt at hard 
.314th Troop Carrier Group ) labor tor tour years. Federal 

' ) Refor.aa tory, Chillico:the, Ol;io• 

' HOLDING by BOARD OF REVJ:!l;W NO. l 
RITER,· STEVEN) and JULIAN 1 .Tudge Advocates 

· l. 'lbe i:ecor d of trial in. the case ot the .officer named 
above has been examined b;r the Board ot Review and the Board sub
mits this, its holding, to the Assistant Judge Advocate Gereral in 
charge of the Branch Office or The Judge Advocate General with th:l 
European Theater ot Operations. 

2. Accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation ot the 93rd Article of War. 

Speci.f1cation: In that 2d U;~ten$nt Peter W. 
Barrett, 62d Troop Carrie~ Squadron, .3ll+th 
Troop Carrier Group, did,· at USAAF Station 
5.38, on or about 2 December 1944, felon
iowsly take, steal and carry· awq English 
currency, value about $62.00, the property 
ot 2d Lie U:tEm.nt. Richard C. Gesell, .32d 
Troop Carrier Squadron; Englil!il currency, 
valua about $64.oo, the iroperty ot Flight · 
0.t'!icer Adelbert. w. Metzger, 6lst Troop 
Carrier Squadron; English cUt"rency, value ·· 
about $24.oo, the property or Flight O!fi 

: " ; '-'1 r\rr.:1·~Tl :ilt_ - . . \... ,; ., . ". 
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cer David Yerlcel, Jr., 61.st Troop Carrier 
Squadron; English currency, value about 
$22.00, the property or 2d Lieutenant 
William T. Moore, 61.st Troop Carrier 
Squadron; English currency, value about 
$20.00, the property o:r Flight Orticer 
Thoms o. Mccay, 61.st Troop Carrier . 
Squadron; English currency, value about 
$96.oo, the property ot 2d Lieutenant 
Raymond A. Henderson, 61. st Troop Carrier 
Squadron; EtjgliSh currency,. value about 
$172.00, the property of 2d Lieutenant 
J .R. Holt, 61.st Troop Carrier Squadron; 
English currency, value about $60.oo, 
the property ot 1st Lieutmant Harry 
l)eypolcher, 6lst Troop Carrier Squadron; 
English currency,. value about $180.00, 
the property of 2d Lieutenant Robert I. 
~pencer, 6lst Troop Carrier Squadron;. 
~ish CUC"rency, value about $56.00, 
the property ot 2d Lieutenant Wesley M. 
~olbe, 6lst Troop Carrier Squadron; 
~ish currency, value about $42.00, 
the proprty of 2d Li.eutemnt Lewis E. 
Johnston, 6lst Troop Carrier Squadron; 
.Fclglish currency, value about $44.00, 

. the pr.-operty ot Flight. Officer.Robert 
R. llcDonald.1 6lst Troop Carrier Squadron·; 
F.Dgliah a.irrency, value about i.30.001 

· the property ot Flight Ofticer.Robert E • 
. Yann, 61.t Troop .Carrier Squadron. 

He pleaded guilt7 to and was tound guilt7 of the Charge and Speci

tl.cat1on. No eTidence of prev.ious conv.ictions was introduced. He 

was sentenced to be dismissed the se"-.ice, to tcrteit all 18-7 and 

allowances me or to become due, and to be confined at hard labor, 

at a\1Ch place aa the reviewing authorit7 ma.y direct, !or tour 7ears. 

·'!be reviewing authoriv, the Commanding General, IX Troop Carrier

Commam, approved the au ence and forwarded the record ot trial. 

tor action under Article ot War 1;3. The confirming authoriv, the 

Comaanding General, Europea.n Theater ot Operations, confirmed the 

sentenee, desi!ftated the.Federal RetorD11.tor7,, Chillicothe, Ohio,, 

as the ~· ot confinement and withheld the order directing the 

execution at the sentexx:e pursuant to Article ot War 50i• 


J. The tacts proved by the prosecution, in support ot 

accused'• plea ot 8Uilt7, are as tollOW1: 


At about 0545 hotra 2 December 1945 1 at an' otfi.cera• 
barracks in-the 6lst Squadron Area, Second Lieutenant John A. Fors7th 
was awakened by a pro~er near h1a bed. The man moved from one bed .. 
to another,' screening his nashlight with h1a hand and 8 rustl.ing 8 4 3 8 
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aroUIXl n (R5; Pros .Ex.l). A.fter the process was repeated two 
or three times, Lieut;enant Forsyth spread the al.arm and the 
man fled the barracks (R6). Second Lieutenant Charles R. Gallo
way having awakened, saw the tugitive, followed closely, and 
keeping alwa,ys w:ithin sight, caught him within. a hundred yards 
(R9-10). '.Ihe man, positively idert. ified by Lieutenant Galloway 
and others as the accused, was retu~d to the barracks, l'lhere 
he pl.aced more than 200 pounds on a bed, saying ''You got me. 
Here it is". It was the sum averred as stolen from the officers 
concerned (Rl.2113). 

A da.Y" ar so later, after a full waming of his rights 
in the presence of his special defense counsel., accused signed 
a .full confession. He aasi~d as the reason tar his thett tha 
dcand of a );.t"egnant woman upon him for two humred pounts, which 
dEllland he said he received by long distance telephone earl7 the 
previous enning. He said she threatem d to noti.t,y his family'. 
The money was taken from officers in three separate barracks 
(R24,27; P,ros.Ex.l). · 

4. a. The defense presented character witnessea, 
showing accused's m:Uitar.r record as very satisfactozy and hi&t 
reputation 1br honesty and integrity extremely high (R28,29). 

b. Accused, though d~ advised of his rights, 
first elected to remrln 'silent. After findings of guilty were 
made, the court upon his request, pennitted an unsworn statement. 
Accused stated in greater detail the facts in his confession con
cerning the reasons for his taking the money. Both his parents 
arxi those of his wife are prominent. The girl here imolved is 
of good .family1 and desired to leave home in order not to bring 
disgrace upon her people. Accused rd>bed his fellow officers in 
desperation, after a sleepless night (RJl-32). 

5. The pleas of guilcy to the Charge and Specification 
are supported by clear evidence of tra alleged offense. Such 
proof is unnecessary in law in view of the ~ilty plea, but is 
customry and desirable (CM ETO 2776, ~}. 

6. The cte.rge sra et shows that accused is 28 ye&.rs of 
age, had enlisted service from 9 February 1943 to 8 October 1943, · 
and was comnissioned a second lieutenant, Air Co:rps, 9 October 1943. 

7. The court was legally constituted and had jurisdiction 
ot the person and offense. No errors injuriously affecting the sub
stantial rights of accused were comnitted dlring the trial. The 
Board of ReT,iew is of the opinion that the record of trial 111 legall7 
sufficient. to support the findings of guilt;r am tbe sentence. 

-3- 8438 
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a. Dismissal and confinement at hard labor are 
authorized punish.mart. s for a violation of Article of War 93. 
Confirement in a penitentiary is authorized for the offense 
of larceny ot property of a value of $50.00 or more b1' Arliele 
of War 42 and section 2S7, Federal Criminal Code (l8USCA
466). Since accused is over 25 years of age the designation 
ot a Federal correctional institution or refonnatory as the 
place ot confinement is not authorized. Tre designation of 
the United States Penitent:ia.ry, Lewisburg, Pennsylvania, would 
be proi:er (Cir.229, WD, 8 June 1944, sec.II, ~rs.l,!(l),l!?,(4),3!..1!?..1 
as amemed). 
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1st Ind. 

War Department, Branch Office of Th~ ~~"'BnR !cl.ypcate General with the 
European Theater of Operations. ~ l ~. 1~4:> . TO: Commanding 
General, European ~heater of .Operations, .APO 887, U. S. Army. 

1. In the case of Second Lieutenant PET.ZR 11. B.A:lRETT (0-814004), 
62nd Troop Carrier Squadron, 314th Troop Carrier Group, attention is 
invited to the foregoing holding by the Board of Review that the re
cord of trial is legally sufficient to support the findings of guilty 
and the sentence. Under the provisibns of Article of War 50h you 
now have authority to order execution of the sentence. 

2. Circular 25, ::ar Department, 22 January 1945, diracts that 
a Federal correctional institution or reformatory shall be designated 
as the place of confinement only for prisoners 25 years of age or 
younger. Accused is beyond that age. Hence, the United States Peni
tentiary, Lewisburg, Pennsylvania, or the Eastern Branch,.United States 
Disciplinary Barracks, should be designated as the place of confine
ment. This may be done in the published court-martial order. · 

3. When copies of the published order are forwarded to this of
fice, they should be accompanied by the foregoing holding and this 
indorsement. The file number of· the record in this office is CM ETO 
8433. For convenience of reference please place that number in 
brackets at the end of the order: (CM ETO 8438) • 

~~#Lr~'/rt; £/- ---; 

E. C. McNEIL, . 
Brigadier General, United States krrrry, 


Assistant Judge .Advo~ate General. 


( Sentence ordered .executed. GC:MO 1061 ETO, ? April 1945.) 
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Branch Office ~'The Judge Advocate Generai 
with the 


:C:uropean Theater of Operations 

APO 887 


BOARD OF REVIEW NO. 1 

CM ETC 8448 

UNITED STATES ) 9TH INFANTRY DIVISI:ON 
) 

v. ) Trial by GCM, convened at Zupen, 

Private CLIFTON V. TR.ACY 
) 
) 

Belgium, 18 January 1945. Sentence: 
Dishonorable discharge, total for

(32944364), Company E, ) fei tures and confinerent at hard 
39th Infantry ) labor for life. United States Dis

) ·ciplinary Ea.rracks, Greenhaven, 
) Ne7'f· York. ; 

HOLDING by BOARD OF ?EVIB.7 NO. 1 
RITE.~, BURRCl'I and STE'JE!JS, Judge Advocates 

l. The reccrd of.trial in the case of the soldier nam:"Jd above 
has been examined by the Board of Reviewv am the Board ru~mits this, 
its holding, to the Ass.ishnt Judge Advocate General in dla.rge of 
the Branch Office o! The Ju:l.ge Advocate Gereral with the European 
Theater of Operations. · 

)
2. Accused was tried upon the following Charge and Specifica

tion: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private Clifton V. Tracy, 
Company "E", 39th Infantry, did, hear Elsen
born, Belgium, on or about 22 December 1944, 
desert the service of the United States with 
intent to avoid hazardous dlty and to shirk 
important service, and did remain absent in 
desertion until he surrend.'ered him.self at 
Verviers, Belgi.um, on or about 24 December 
1944. 

He pleaded not guilty and, all of the members of the court present 
at the tine the vote was taken concurring, was found guilty of the 

" 8448CONFIDENTIAL 
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Charge and Specification. No evidence of previtius convictions 
was introduced. All of the members of the oourt present at 
the time the vote was taken concurring, he wa.s sentenced to be 
shot to death with musketry. The reviewing authority, the 
Commanding General, 9th Infantry Division, approved the sen
tence and forwarded the reccr d of trial for action under Arti 
cle' of \';ar 48. Tre confirming authority, the Commanding 
General, European Theater of Operations, confirned the sen
tence, but ovd. ng to special dr cums tances in the case, com
muted it to dis honorable dis charge from the service, forfei
ture of all pay and allowances due or to become dU!', and con
finement at hard labor for the term of accused 1 s natural life, 
designated the United States Disciplinary Barracks, Greenhaven, 
New York, as tne place of oonfinement, and withheld the order 
directing execution of the sentence pursuant to Article of Viar 
50-1. 

3. On 22 December 1944, accused's platoon held a hill 
position between ~lsenborn, Belgium, and Kalterherberg, Germany. 
The time was at the height of the great Gennan winter offensive, 
and the place was the critical wedge the American Arrey held along 
the shoulder of the enemy's northern flank •. The platoon repulsed 
an attack at 1300 hpurs, but was forced to witbiraw some distance 
and reorganize by the superior force of an attack launched about 
1730 hours. Accused was sent back in a small party to the company 
command post under orders to secure ammunition and return to the 
platoon. · An artillery barrage fell near the COllJila.nd post arxi 
when it lifted, accused could not be found. He took refuge in 
a nearby foxhole mere he renained about an hour. He was seen 
at about 22)0 hours by his company ex>rrunander some 400 yards to 
the rear, and ordered forward. He did not return, hCMever, and 
remained absent until he surrerxiered at Verviers, Belgium, on 
24 December 1944, 18 miles in the rear. His absence was un
authorized. Accused's statement, to which he did not ~ear, was 
that he had an earache and that he spent the night of 22 December . 
1944 in an aid station. Be admi.tted his fright and did not at 
tempt ·to accoWlt for his absence after 1000 hours 23 December. 
Evidence in the case was that he had no defective hearing, but 
had absented himself during other actions under complaint of 
ear trouble. 

4. The case is typical of those of the battle line. Even 
if accused 1s statement were porn, and evidence, it would not ex
cllSe him. Military experience is that coward& will use any ex-, 
cuse, however slight, to evade duty, ~ven though the lives of 
the:ir comrades and the country itself a.re in peril. There is 
substantial evidence to sustain the findings of the court (CM 
ETO 4382, ~; CUETO 6842, Clifton; CM ETQ.. 7086, ~~;
elf ETO 7378, Fisher and Wilhelm). 
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5. The charge sh~et shows tra t the accused is 19 years 

five months of age, and was inducted 9 September 1943 at Albany, 

New York, to serve for the duration of the war plus six months. 

He had no prior service. 


6. The court was legally constituted and had jurisdiction 

of the person and offense. No errors injuriously affecting the 

substant :ial rights of. accused were committed during the trial. 

The Board of Review is of the opinion that the reccrd of trial 


·is legally sufficient to support the findings of guilty and the 
sentence as commuted. 

7. The penalty for des~rtion in time of war is death or 

such other punimment as a court-martial may direct (AW 58)., 

The designation of the .1.:1astern Branch, United Stat.es Disciplin

.ary Barracks, 'Greenhaven, New York, as the place of confinement, 

is authorized (NII 42; Cir.210, WD, 14 Sept.1943, sec.VI, as 

amen:ied) ~ 


11 

?. I/,/J.L lt._"-''Ji'.._..,_...:______ Judge Advoe ate 

Judge Advocate-JZ/~
uuva:. ~J~e Advocate 

• 
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1st Ind. 

r:ar Department, Branch Office of 'l'he Judge Advocate General with . 
the European Theater of Operations. 2 2 JUN 1".I ~.~ TO: Co:rnma.nd
ing Generals European Theater of Operations, AP0'8S7, U. S. Army. 

1. In the case of Private CUF'IDN V. TlhCY (.32944364), 
Company E, 39th Infant r:r, attention is invited to the foregoing 
.nolding by the Board of }?.eView that the record of trial is legally 
sufficient to support the findings of guilty and the sentence as 
commuted, which holding is hereby approved.. Under the pro'\'isions 
of Arti.cle of ~far 50k, you now nave authority to order execution 
·or the sentence. · 

I 

2. \'!hen copies of the published order are forwarded to 
this office, they should be accom:I»Jlied by tlhe foregoing holding 
and this indorsement. The file nurrber of the record .in this office 
is CM ETO 844$. For comenience of reference, please place that .

•. nurrbeI" in brackets at the end of the ·order: (C]J ETO 844$). 

.. ./ i
I 

4~th~.~~t,.,,, ~. 

' m.:. C • YeNEIL, 
'.13rigadier General~ United States AI'I!!Y1

A.psis:tant Judge Advooc.te General. 

(Sentence as CollllllUtec ordered ixecuted. GCMO 2551 ET0
1 

10 ~unel945.) 
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Branch Office of The Judge Advocate General· 
with the 

European Theater of Operations 
APO 887 

BOliBI> OF REVIEW NO. l 29 JUN 1945 
CM ;ETO 8449 

UNITED S T A T E S 	 ) 3RD INFANTRY DIVIS!ON 
) 

v. 	 ) Trial by GCM, convened at l\blsheim, 
Frallce 24 December 1944. Sentence: 

Pri~ate CARL A. KOLLMAN, ~ Dishonorable discharge, total for
(.38666875), Company F, feitures and confinement at hard 
,3oth Infantry . ~ labor for life. Eastern Branch, 

United States Disciplinary Barracks, 
. ~ Greenhaven, New York. 

HOLDING by BOARD OF REVI111 NO. 1 

RITER, BURROW and STEVENS, Judge Advocates 


I 

l. The -record of trial in the case of the soldier named- above has 
been examined by the Board of Review and the Board submits this, its 
holding, to the Assistant Judge Advocate General in charge of the 
Branch Office of The Judge Advocate General with the European Theater 
of Operations. 

2. Accused was tried upon the following Charge and speoificationss 

CHARGE: Violation of the 58th Article of War. 

Specification ls (Finding of guilty disapproved by con.firming 
authority)• 

Specification 2: In that Private CARL A. KOLLMAN, Company 
11F11 , 30th Infantry, did, at or near Faucogney, France, 
on or about 21 September 1944, desert the service of 
the United States by absenting himself without proper 
lea.ve from his organization, with intent to avoid 
hazardous duty, to wit: Combat with the enemy, and 
did remain absent in desertion until he surrendered 
himself at or near Eamoulieres, France, on .or about 
24 September 1944. · 
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Specification Js In tHat * * * did, at or near Esmoulieres, 
· France, on or about 24 September 19441 desert the ser

vice of the United States by absenting himself without 
proper leave from his organization, with intent to 
avoid hazardous duty, to wits Combat with the enemy, 
and did remain absent in desertion ti.ntil he surrendered 
himself at or near La.Longine 1 France, on or about 27 
September 1944. 

Specification 4: In that * * * did, at or near Remiremont, 
· 	 France, on or about 28 September 19441 desert the service 

or the United States by absenting himself without proper 
leave from his organization, with intent to avoid hazard
ous duty, to wits Combat with the enemy, and did remain 
in desertion until he was apprehended at Epinal, Fra.~ce, 
on or about 20 November 1944. - ' 

He pleaded not guilty, and, all or the members 0£ the court present at 
the time the vote was taken concurring, was found guilty or. th~ Charge 
an~ all specitications. No evidence of ~revious convictions was intro• 
duced, All or the members ·of the court present at the time the vote was 
taken concurring, he was sentenced to be shot to denth with·l'llW!lketX7• 
The reviewing authority, the Commanding General, Jrd Int'ant%7 Divi1ion, · 

·approved the sentence and forwarded the record ot trial tor action under 
Article of War 48, The oonf'irming authority, the Co=e.nding General, 
European Theater of Operations, disapproved the finding or guilty of 
Specification l, confirmed the sentence, but due to unusual circumstances 
in the case, commuted it to dishonorable discharge from the service, 
forfeiture or all pay and allowances due or. to become due and confine
ment at hard labor for t.he term or his natural lii'e, designated the 
Ea.stern Branch, United Ste.tes Disciplinary Barracks 1 Greenha.ven, New York, 
as the place of confinement, and withheld the order directing the exe
cution of the sentence pursuant to Article of War ;~. 

3. Prosecution1 i; evidence established the .following £actual situa- · 
tion with respect to accused's organization, Company F, Joth Infantry, 
on the dates indicated and accused's conduct at said timesi 

a. Specification 2s On 21 September 1944, the Company was 
at Faucogney, France, on 1Potatoe M:i.sher" hill. It succeeded in reaching 
the top of the hill but thereafter the enemy forced it to retre~t. 

"we got up to this hill and we got chased orr • 
of it and Private ?KO-:i.llllEl.Il went to the rear and 
he returned to us as we pulled off that hill 
on the 24th" (Rll) • 

Accused ~ent to the .r~ar without permission or authority (Rll). 

84i9 
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b. Specifice.tion Js On 24 September 1944 the company 

11pulled oµt of Potatoe Nasher Hill and we 
went up to reli1we 'K' Company of the 3rd 
Battalion" (R12). 

Accused's squad leader informed his squad as to the missfon of the 

company and accused was present at this orientation. He accompanied the 

squad to the new position, but, immediately after its arrival he left it 

without authority and ~ent to the rear (Rl3). His squad leader went 

back and brought him forvrard to the company position, but 


"Shells came up and he went to the rear again" (Rl4). 
r 

Acclised returned to the company on 27th September. 

c. Specification 4s On 27 September 19441 

1'The 15th Infantry come up and relieved us 
from our position. We pulled out :f'rom 
there and went ~ to help 'K' Company 
of the 3rd Battalion and go int9 the 
attack" (R13). (Underscoring supplied). 

·.At that time accused had been transferred to the third platoon which 
was at Remiremont, France, reorganizing for an attack. He was present 
with the platoon when it was informed that it was "assembling for an 
attack" (Rl6). Immediately ther~after the platoon membership was 
"checked" and accused was absent. 

. Accused's voluntary extra-judicial statement (Rl.9 1 20s Pros .Ex.B) . 

stated in pertinent partz . 


1'The reason why I have taken off so often was 
because of the shelling. .A. shell would come in 
close and I would lose my head and want to get 
out oi' the.area, and I would go back out ot . 
the range of it. 

'The last time I took Off from the Company was 
·on or about 28 September 19441 when the Comp8Jl1 
left the silk factory. I was too frightened·to 
move out with them. I couldn't go on and face 
the shelle, so I remained behind •. I stayed with 
a ~rd Division rear echelon outfit, when they 
moved up I moved with them. Some time later, 
I went to Epitla.l, France, and there on the 20 
November 1944, I was picked up by the MP's". 

- 3 

·8449 



CONFIDENTJAL 

(208) 

4. Tbe accused, after his rights were explained to him, elected 
to remain silent (R20-.22) ~ 

5. From the foregoing competent, substantial evidence, the court 
was authorized to find that: 

a. 	 Accused's company was engaged in actual combat 
operations with the enemy on 21 and 24 September.; 
that accused was present on these occasions; and· 
that on each date he went to the rear without per
mission or authority in order to avoid the perils 
and hazards of battle. 

. b• 	 On 27 September accused had been transferred to 
the third platoon of the company and upon being 
informed that it was reorganizing preparatory to 
an immediate attack on the enemy, he left it 
without authority and remained absent until 20 
November when he was apprehended at Epinal., France 
~ the military police. 

The incidents on 21 and 24 September prove typical "battle line" de• 
sertion cases. In the midst of combat during which accused was present 
w~th his qrganization, he deliberately left it and sought se.fety in 
the-rear. He thereby avoided the dangers and perils of battle to which 
his fellow soldiers were exposed. His guilt of these desertions is 
clear ·beyond all reasona.1Jle doubt. (CM ETO 6637, Pittala; CM mo 7500, 
Metcalf and Wloczewski; CM ETO 8610, ~; CM ETO, 8690 Bgrbin and 
Ponsiek; CM El'O 9257, Schewe). 

'As to accused's absence on 27 September, it was pro~d that 
after he. received notice that the 3rd platoon of which he was then a 

. member was about to attack the enemy he left it without authority. His 
pre-trial statement indicates definitely that he 

"was too frightened to move. out with them. 
I couldn't go on end face the shells, so 
I remained behind"• 

His gullt of absence without leave to avoid hazardous duty is obvious 
(CM ETO 7189, Hendershot a.nd authorities therein cited; CM ErO 8083, 
Gubler; CM ETO 8185, Stachura; CM ETO 8769 Wojtkowicz). The variance 
between date of offense as alleged, viz. tton or about", 28 September 
and date of offense as proved, viz. 27 September, is immaterial (CM 
mo 1036, fiarris). 

6. The charge sheet shews that accused is 22 years of age and 

was inducted 10 March 1943 to serve for the duration of the war plus 

six months. He had no prior service. 
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7. The ccurt was legally ccnstituted and r.ad jurisdiction or 
the person and offenses. No errors injuriously affectbg the sub
sts.ntial rights of accused lfere committed dt•.ring the trial. The 
Board of Review is of the opinion that the record er trial is legally 
sufficient to support the findings of guilty as epproved and the 
sentence as coml:!!llted. 

s. The designation of the Eastern Branch, United States Dis
ciplinar7 Barracks, Greenhaven, New York, as the place of confinement 
is proper·(AW 42; Cir.210, ~, l!.,Sept 1943, sec VI, as amended). 

1//, l.1 

/J} . !1 . ',f 
/(~~ iJ/...lf' Judge Advocate 

Ii '-~ f 
//,.,.,/ ·~.,,.v£ Judge Advocate 
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1st Ind. 


War Department, Branch Office of the .J1§1ffiEtJf+~te General with the 
European Theater of Operations. · "1 .. TOs Commanding 
General, European Theater of Operations, .AFO 887, u. s. kr~. 

1. In the case of Private CARL A. KOLLMAN (33666875), Co!JlPllllY 
F, 3oth Infantry, attention is invited to the foregoing holding by 
the Boa.rd of Review that the record of trial is legally sufficient 
to support ·the findings of guilty as approved and the sentence as 
commuted, which holding is hereby approved. Under the provisions of 
Article of War 50-}, you now have authority to order eY..ecution of the 
sentence. 

2. When copies of the published order are forwarded to this 
office, they should be accompanied by the foregoing holding and 
this indorsernent. The file number of the record in this office 

r is CM ErO 8449. For convenience of reference, please place that 

number in brackets at the end of the order t (CM El'O 8449) • 


,yt(f~/~': 
.-· _-_ E. C_._M::m:ll..-- . · 

B~igadier General,.United States Army, 
Assistant Judge Advocate General. . ,, 

t Sentenoe as commuted ordered executed. GCYO 256, ETO, l0J~l94~)• 
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Branch Off ice of The Judge Advocate General 
with th.fl 


European Theater of Operations 

APO 8$7 


BOJ.F.D OF ru::vIE'ifl NO. 1 
2 JUL 1945 

CM ETO 8450 

UNITED STATES 	 ) NORMANDY BASE SECTION' co1rr.:rmICATIOI~ 
) ZONE, EUROPEAN T~TIB OF OIE?cATIONS 
)v. 
.) Trial by GCM, convened at. Cherbourg, 

Technician Fii'th Grade ADOLPI!US ) France, 27 December 1941... Sentence 
G. GAREI.E!S. (33640871) and ) as to each accuseds Dishonorable 
Pri.,,;;_te ADAM JACKSON, Jr. ) discharge, total forfeitures .and 
(34062.387),·bOth o.f Company A, ) confinement at hard labor for lii'e, 
1310th Engin~er General Service ) ~ ·United States Penitentiary, Lewisburg, 
Regiment ) Pennsylvania. 

HOLDING by BO.ARD OF RE'v.m'I' NO• 1 . . 
RITER, BDRRCYIV and STEVENS, Judge Advocates 

1. The record of trial in the case of the soldiers.named above 
has been examined by the Board of Review and the Board submits this, 
its-holding, to the Assistant Judge Advocate General in charge of the 
Branch Office of The Judge Advocate General with the European Theater 
of Operations • 

2. Accused were tried jointly upon the following charges and 
specii'icntions a 

CHARGE Ia Violation of the 92nd 	Article of War 

'·Specit'icatioM a In that Technician Fifth Grade Adolplms 
G. Garries 1 Cornpa.ny A, - - 13loth Engineer Gene:t'al 
Service Regiment, and Private Adam Jackson, Jr9· 
Compacy A, 1310th Engineer General Service Regiment, 
acting jointly and in pursuanca of a common intent, 
did, at Digosville, Manche, France, on or about 
4 October 1944, forcibly and feloniously against 
her will, have carnal knowledge o£ Mme. Alphoneine 
Burnout. 
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Cl-L:U~GE 'II: ViolR.tion of the 93rd Article cf :·!ar 

S11ecification: In that * * * acting jointly and in 
pursuance of a common intent, ·did, at Digosville, 
I;ia.nche, .France, on or about 4 October 1944, in the 
night time fe1oniousl~' and burglariously break and 
enter the dwelling house of M. Edmond Le. Ranclie, 
with intent t,o co:n.'nit a felony, viz: rape, therein. 

(Underscored ~mes inserted by amendments during 
· arraignment). 

r.acn accused pleaded not guilty and, all of the memters of the court 
present at the tines the votes were ta.ken coni::urring, ea.ch was found 
g;1ilty of "Loth charges and specifications. No evidence of previous 
convictions was introduced against either acc-:.ised. All of the members 
of the co-:..irt pre~ ent at the time the wtes were taken concurring, each 
accused i"::!.S sentenced to be hanged by the neck until dead. The review
i:ng authority, the CoJr.rranding General, Normandy Base Section, Communi-. 
c~tions Zone, Europes.n Theater of Operations, approved the sentences 
and forwarded -t:!J.e record of trial for action under ~\rticle of '.;'far 48. 
'::.'he cnn:'irrring l.'.utl'ority, the Conimanding General, European Theater of 
Operations, a.s to each accused·; confirmed. the sentence, but, owing to 
special circtunstances in the cast!, commuted jf; to dishonorable discharge, 
forfeiture of all pay and allowances dlie or to become due, and coni'ine
ment at hard lab.or for the term --0£ his natural lil'e, designated the 
United States Penitentiary, Lewisburg, P8llll8;rlvania, as the place ot 
confinement, and wit~.held the order directiDg execution o£ the sentence 
purstiant to Ar"ticle 0£ War 50h . . 

3. a. The credible testimony 0£ Mada!lle Burnout established that 
in the night time on the date and at the place alleged, two colored 
American soldiers broke into the home o£ her aged father and hersel.i' . 
where each of the soldiers in turn engaged in sexual intercourse with 
her several times against her protests while the other stood guard over 
her father and two young children. ·During the episode one or both of 
the soldiers bruised her and bit her neck. She was frightened but did 
not cry out because of the apparent futility of doing so and for fear 
of frightening her children. In response to the father's request for 
aid, two officers o£ accuseds' regiment, located nearby, came to the 
scene, where they found both accused. The alleged victim's testim9:ny 
was corroborated by ~~istakable evidence of a forcible entry into the 
house, by the father's testimony that the soldiers took turn21 guarding 
him, and by testimony of a.medical officer that an examination of the 
victim, made a few hours after the attacks upon her, revealed tenderness 
at the entrance to the vagina and a small laceration on the side o£ the 
vaginal wall, characterized by the witness as evidence of penetration. 

Each accused (Garries in sworn testimony and Jackson in an un
sworh statement) denied that their entry into the house was effected b7 
breaking and al5o denied having intercourse with the alleged victim, and 
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stated that their only purpose in going there was to secure calvados. 

b. The question whether accused engaged 
/ 

in ;intercourse 
with the woman (CM ETO 11376, Longie; CM ETC 11608, Hutchinson) and 
the question whether she fu:)..ly consented to the first act of intercourse 
by each accused (see Ci.I ETO 11608, Hutchinson, and authorities -therein 
cited) without ,intimidation, or whether it was committed by each by 
violence, terrorization, and against her will (CM ETO 8837, Wilson; 
CM ETC 12662, M:illonald) were issues of fact within the exclusive province 
of the court. The circumstances of the violent manner oi: the colored 
soldiers' entry int~ the home, the presence of the victim's father and 
children there, the soldiers' intimidation of them, and, the violence 
visited upon the woman, account for her submission to accused but belie 
consent to their acts of intercourse, and constitute substential evidence 
that she was overcome by fear of bodily harm and did not submit to .them 
freely or voluntarily. In the face oi: such circumstances her testimony 
carries a high degree of probability. "Inherently ,it possesses the ,tokens· 
of truth" (CM ETO 8837, Wilson), even though it varies in relatively 
immaterial particulars with that oi: the officers at the trial. All of 
the elements of the detestable crime oi: rape are clearly proved to be \ 
present (CM ETO 3740, Sanders, ~; CM ETO 3933, Ferguson and Rorie). 

The evidence is clear that both accused were guilty of burglary 
by breaking and entering the home in the nighttime with intent to commit 
rape therein as alleged (CM ETC 3859, Watson and Wimberly) • . 

4. The charge sheet shows that accused Garries is 29 yea.rs ten 
months of age and was inducted 15 June 1943, and that accused Jackson is · 
38 yea.rs seven months of age and was inducted 25 June 1941. Each ~s 
inducted to serve for the duration of the war !,Jlt1s six months. -Ueither 
had prior servic~. ' 

5. The court was legally constituted and had jurisdiction oi: the 
persons and offenses. No- errors injuriously affecting the substantial 
rights of either accused were committed ~uring the trial. The Boord of 
Review is of the opinion that the record of trial .is, legally sufficient 
as.to each accused to support .the findings of guilty and the sentence as 
commuted. · · 

·6. The penalty for rape is tlea.th or life imprisonment as the court
martial may direct (AW 92). Confinement in a penitentiary is authorized 
upon conviction of_ rape by Article· of W~ 42 and sections 278 and 330, 
Federal Criminal Code (18 USCA 457,567), and u_pon conviction of burglary · 
by Article of War 42 and section 22-1801_(6t55) District of Columbia Code. 
The designation of the United States Penitentiary, Lewisburg, Pennsylvania, 
as the :elace·of confinement is plro~Cir.2291VY'D 8 June 1944, f!ec.II, 
pars~lhl4), 3l?,). _ . · · · .

' . ~ . Judge Advocate 

dt.J._ ~ .J1'ig9 Jdvccate 

nr••rt"' 0!Tl~-f:? ~ - .1 ~ •~ 11 · 8 4 5 0 ;.,1~,. J .. 1' ~IL, !.Vt%Pfy.-. ~ Judge Advoaate 
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1st Ind. 

iVar Department, Branch Office of The Judge Advocate General with the 
European Theater of Operations. 2 l!:'!. 1q4S TO: Commanding 
General, Europe3.Il Theater of Operations, APO 887-, U. s. Arrrry. 

1. In the case of Technician Fil'th Grade ADOLPHUS G. G1$.RIIB, 
(.33640871) and Private ADAM JACKSON, Jr. (34062387), both of Company 
A, l3loth Engineer General Service Regiment, attention is invited to 
the foregoing holding by the Board of Review that the record of trial 
is legally sufficient as to each accused to support the findings of 
guilty and the sentence as commuted, which holding is hereby approved. 
Under the provisions of Article of War 5CY}, you now have authority to 
order execution of the sentences. 

2. When copies of the published order, are forwarded to this 
office, they should be accompanied by the foregoing holding and this 

· ; 	 indorsement. The file number of the record in this off'ice is CM ETC 
8450. For convenience of reference, please place that number in 
brackets at the end of the order: (CM El'O 8450). 

-~?/u_y
/ ( /E. G~ IOONEIL, 

Brigadier Ge.1l.eral, United States Army,! 
Assistant Judge Advocate·G~nef..8.l• · 

( Sentence as commuted ordered exeeuted•. aCMO 290, El'O, 26 Jilly 1945.) 
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Branch O!fic e o! The Judge !~dvocate General. 
I with the 

European Theater of Operations
.\ro 887 

:EOARD OF P.EVIE'iT NO. 1 
12 APR 1945 

UNITED STATES ) OIS!!: SECTION, cmt...~CATIONS zrnm, 
) ECTROl'Ji'..AN TREA'l'ffi OF OPEP..ATICNS 

. v. ) 

Private First Class GEORGE J. 
SKIPPJ1{ (342)0315), 57th 

) 
) 
) 

Trial by GGJJ, co.nvened at Reims, 
France, 19,23 January 1945. 
Sentence: To be hanged by the 

Ordnmce Ammunition Company-, 
lOOth Ordnance Battalion 

) 
) 

neck until dead. 

HOIDLIG by BQ.\TID OF mVIE'l'f NO. 1 
RITER, Bur.ROW and STEVEMS., Judge Advocates 

1. The record o! trial in the case o! the soldier named above has · 
been examined by the Board of Review a."1.d the Doard subnits this, its hold
ing, to the Assistant Judge Advocate General in charge ·o! the Branch Office 
o! The Judge Advocate General with the European Theater of Operations. 

2. Accused was tried upon the !ollovd.ng charges and apecil'ications: 

CRA.~E I: Violation o! the 92nd Article or Ware 

Specification: In that Private First Cl.ass George 
J~ Skipper, Fifty-Seventh Ordnance .Ammu.aition. 
Compml.1"1 One Hundredth Ordnance Battalion, 
did, ·ill or n~cr Mazmcourt-frenes, Somme, 
France, on or aoout J September 1944, .t'orcibly
and £elgniously1 against her will, have carnal 
kngwledge o! ~Li.daii.e Rouvroy (Uarle AntoiMtte 
Boitel). 

CHARGE ll: 	 Viol.itJ.Gn o! the 93rd Article o! Ware 
(Disapproved by Reviewing Authority) 

Specifications (Disapproved by P.evie\T.i.ng .b.thority) 

... 
' 
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He pleaded not gu:ilty and, all members or the court present at the time the 
vote was tal<en concurring, was found guilty or Charge I and the Speci!':l,ca
tion thereof, guilty or the Specification or Charge II except too words 
"with intent to do her todily harm", substituti~ therefor "with intent 
to commit a felony, viz, commit an assault with intent to commit rape," 
and ~ty of Charge II. No evidence or previous convictions was intro
duced. All menbers of the court present at the time the vote was taken 
concurring, he was sentenced.,, for the Specification or Charge I and 
Charge I, to be hanged by" the neck until dead,, and, for the Specification 
or Charge II and Charge II; ttas amen:led.", to be dishonorably discharged 
the service; to forfeit all pay and allowances rue or to becoIIJ:l due, and to be 
con!'ined at hard labor, at such place as the reviewing authority may direct, 
for the term or 20 years~ ' 

The 'reviewing authorlty, the Co-nding General, Oise Section, 
ColTIIllllilications Zone, European Theater or Operatl.ons, disapproved the .find
ing or guil'fir or the Specification or Charge II and CAarg~ II, approveci . 
only so much or the sentence "as provides ~or to be hanged by the neck 
until dead", and forwarded the record or trie1 tor action: under Article o£ 
War 48. The confirming authority1 the Commanding General, European Theater 
or Operati.ons, conftnned the sentence as modified and approved and wit'hheld 
the order directing 1he execution thereof puI'SWlnt to Article or War ~i. 

3. '1'he m.at.erial evidence for the prosecqti.on is substantially as 
fE>llcrws z · · ; • · 

On 3 September 1944 accused's organization~ 57th Ordnance .Am-· 
niunition Comp8Il7, lOOth Ordnance Battalion, was located at Villers 
.Carbonnel, Sormne, France (n7,8,35). Ort the evening or that day accused ,and 
two other colored soldiers, who were in a tru.ck, met Madame Harle Antoinette 
Bo1tel Rouvroy, 24 1'9ars of age, her mother Madame Aline Boitel, her •ister, 
lladE1111oiselle Genevieve Boitel, and a member or the French Forces o! 'the In
terlpr ruimed. Langlade, on' the hiijrway near the village Fresnes-Mazancourtf - ' 
about two and one-hall kilaneters rrcm Villers-Carbonnel (R7-8,91 l8-19,30J• 

'.The Frenc'hman, liho spoke Yilgll.sh, oonyersed with the soldiers mi thereaner 
he and· the three women went to the home or the latter in the village where 
he· also lived (R9,l9)•. 'Mien they arrived there about 10 P.u., the tbree 
soldiers, including accused, drove up to the house and the Frencb:aan·in~ted 

·them inside i'br a drink (R9,l0,15,16,19,3l}. The three soldiers and tb3 . 
Frenchman, then drank one bottle or beer•.In the hOWJ~ were also the three 
'\'fOmen and Ya.dame Rouvro7•s father 'RJ.o,13,1~,24-2S',31). Arter abou~ 20-30 
minutes, dlring llhich ti:txe the lightest colored of the tl1ree sold1ers left 
the house and the 'otmr two, including acC11sed, remained and talked with 
the French soldier, the conversation became animated~ The latter informed·. 
Madame Boitel iA accused's presence that the three soldiers wished tot ake 
the three women tr.wa;r (Rl.0-11,13,1.1.). The Frenchman and l!a.dame Boitel said 
''Uo", 'Vlherenpon a.ocu.s ed loaded his .·c~ •. The three wo~n became frightened 
and-started to leave the house (Rll,13,20,31,32). lccwsed tried to grasp. 

.' 

·-·2 ... 
CONFjpENTfAt 

http:Yilgll.sh
http:prosecqti.on


(217) 

!fadame ltouvroy and follow her into her roan, but was prevented by the 

French soldier (R20,31). The other two womm .f'l.ed to the home o! neighbors 

20-25 meters away (P.11,15,171 .32), and tfadame I?ouvroy, who .was frightened, 

went throtigh the rear door to a . small Wilding in the• yard or her house 

(R.17-18,20,.32). About this time a. Shot was fired (Rl.3,29,.32). 


lladruoo !touvr6y testified that she attempted ~o reach her nei~bor's 
house "but it was too late" (R25'); accused and one or the oth~r colored soldiers 
grasped her and dragged her to a.point next to a small i.rood about .Sb meters from 
her house (R20). She cried. out, resisted md struggled, but U1ey placed their 
M.nds on her mouth and .t'orced her to walk (R2S, 29) • Both soldiers had guns 
and accused had a knife (R28) • l!'earing tha. t the aoldi. er with t."1e lmife would 
strike her with it in the course of the strugtJ.e, she raised her h:tnd and her 
le.rt thuab was cut (B20,~$',26). The soldters continued to drag the 17or.ian, · 
who rieighed 6.3 ldlogram.s (about 1.39 pounds) until the·y reached the end of the 
wood.S, where they laid her on the ground, held h~r doT;n by the shoulders, :md 
successivel;r engaged in seJa4Sl intercourse Viifu her without her consent (R21
24,2~8129). Her etrorts tot hwart accused, her first assailant, in the 
execu't.Wn o! his purpose were unavail:i.ng because he rras stronger Q.1.27-29)~ · 
During·accused 1s act of intercourse, which waa completed by an emission .. 

, 	 (R23-24,26-27), he held a lmi.f'e in his hand and !:cidame Rouvroy cried "Oh" 
and "Ah", bit she was so frightened that her _voice was weak (R28). A.rter 
the attacks, which occurred about 2300 hours in the li;.'1t of the .f'ull :coon 
(P.26), she ned (n21). • . 

. The victim's testimony was corroborated ~ testimony of her· 

mother (Rll,18) and sister (R32) that trey heard her screaminc when they 

were at the neighbors' house and that when neighbors 'bro~ht ber bacli: to 

her house about .a half'-hour later they supported her (Rll,14,,16,32). She 

was crying,her hair was disheveled{ he;r- clot~es were iil disarrey and dirty 

a.--:id her thwab nas bleeding (ro.2,,.32J. Ha.dame Boitel SWUlllOned Doctor tr. 

Billard (Rl.21 13,,26), '\'tho examined the v:i'..cti.m abo·..it 0100 ·nours 4 September, 

and sutured the deep thumb wound with si~ stitches. Rxamination or her 

sexual parts disclosed evidence of violence and bruises on the internal 

part.of' the thighs and legs (PJ5; Pros.Ex.A). · 


Accused was positively identified ~o~ by J!a.daJ'!!C Eoitel (:R9-10), 
an:i by Uadernoiselle Boitel (!'Jl-34) as having visited the house. Mademoiselle 
Boitel testified definitely. that he was the soldier who loaded his gun, thereby 
frightening too women out. of the house, attempted to grasp !Jadame Rou-vroy, 
and thereafter .tired a. shot (R.31-3.3). She a.ls o tes t.i.f':ied · .!le •had a scar on 
his left cheek (BJ4). Madame Rouvroy unimPeachably identi.fied accused aa 
the smaller of' the two colored soldiers who dragged her to' the woods and 
assaulted 'her (~0~4,26-29). ·· · 

. 4. Testimony for f.he defense,, 
. 

so far as material to t.he 
. 

issues, was 

substantially as follows: 


Private First Class Oscar Williams, of accused's company, testi 

fied that he (the Ugh.test in color of the three aoldiers), .accused (the 

shortest, and the one who had a scar on the left side e£ his face) am a 

Private Muldrow (of' .the .same compazv) 1 , on the evening or 3 september J.944, 
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drank beer apd _cognac in a house with two girls, t~ir parents and another 

French civ.1.lian, about ~mile from their cam.p (RJ9,40,4J-44,48,)3-54). 

Art.er a"uoo.t a half-hour w:l.tness left the house and entered the vehicle in 


.-. the front (RL.o,44). shortly thereaf'ter two women ran out o~ the house, 
followed by accused and Muldrow, l:x:>th armed with carbines1 ~ne of l'Th<?m 
fired a shot. The women ran dmm the street (P.40-41,44,46,48,)4,)S). ~ith 
the French civilian who joined him, wi'tness then drove the vehicle dmm the 
s.treet to a coartyard about 50 yards d1.stant in an wisuccessi'ul search for 
the women. He he8.rd no one ccy out at a.n:y time (Rl:il-42,45-47 ,49,52). About 
15 minutes arter the shot was fired, accused and.later Muldrow joined t.hem 
at the vehicle (!?.42,45-47,~)~ Within accused's hearing Vrl.tnesJ apologized. 
to the Frenchman for the disturbance (Rli.5,47-46). On the way bMk to camp 
accused and Muldrow sai.d nothing had happened. Accused stated he ran out of 
the house because he vras .frl.gh.tened (R42.,48). Accused~ to witness• lalowledge, 
was never in trouble (R.:W) and was a good soldier (R43Jt . . 

. . .. 

Captain Jack Carstarp)'l' Comman:l:ing Officer o!: a.ccused •s compm7, 
testified he knew accused since l December 1943. He was a driver.in the 
motor pool arid his vehicle was one or the best maintained in' the company. He 
was tbe ld.nd of soldier witness wo'4d wish to have in his canpany (R73). There 
were a number of spies &round the ammunition, but accused never reported sw 
activity to him (R74). · · .. 

' . 
After an ezPlanation 0£ his rights1 ac~ ed elected to take the 

stand in his own behaif (R.56). · He testi.f1ed he' had lived in Brooklyn, New 
York, and Conway,, South Carolina, worked as a hospital orderly and grocery 
boy, ani never had an:r trouble in civilian life. He joined his compa.ey · 
about a year before the trial arrl his only trouble occurred when he received 
seven days punishment for taking a wanner into a. building in England while 
on sentinel duty (R5'7)•. He came with tbe company to France on D plus six · 
and thereafter was engaged in some .+i~ting with the Germans. His or&an:iz8.
ti.on arrived at 1 ts. location near Yazancourt, France, on the day of the 
incident in question (3 Septar..ber 1944) (R)7-58). 

On that evening about 8 P.~.. af~ having a drink in a care, 
he, Muldrow and Williams were stop1:R.d in their vehicle by a Frencbman and 
two women ('R)8, 72) • The Frenchaan, who spoke English,, stated he deahed a 
ride to .Paris, so "to put·him or!", accus~ said he would take him. He 
asked accused some qie•tions about his company and the three drove away. 

·Suspicious that the Fr.enchman was a spy, they re-turned later and saw the 
Frenchman and the tvro women conJ.ng out o~ a house on a road about a half'· 
mile from the highway (R59). The man indted them inside for a drink and 
they consumed beer and cognao for abru t halt an hour (R5'9-60,70). When 
the Frencbman asked about their compaey, they discovered he had no identiti 
cation papers and one soldier suggested that they take him to their captain.· 
The soldier said nothing, however, a.bout women. He then pointed his rifle 
at the Frenchaan and the women became excited and ran out or the house (R&>). 
Witness directed Muldrow to follow the women and bring them back. "because . 
we didn •t want tA:l frighten them away". Shortly arter Muldrow le.rt the house 

·he tired some shots. Then' accused went' out ot the house, followed by · 
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Williams (R(()1 6J), and proceeded'through a gate at the i"ront or the 'house 
into the garden and. to mother hou.s e about 20-30 y~ds distant (R61, 67) ~ 
Nothing unusual occurred in this house (R65) endhe neitrer smr nor heard 
ruvone so he returned t£i the gate vmere he. met the Frenchman. Several 
minutes later '/Tilliams, c>nd then !W.drow, arrived (R61). · The li::.tter had 
been g:me :>.bout l!)-20 minutes (P.6)'). Accused was ~th. the Frenchman and 
':'Tilliams at all times (R62,6J) • The four then proceeded to search for the 
women for ~bait 10-1) mi.ntltes and accused entered a cave abait 10 yards 
beyond the second house. He s~ no trees there or .£'ot- a distance of 50-60 
yards back and did not know t..lie place where l!adame 11.ouvroy was raped : 
(n61.::.62, 68,-70-72) • 'Ihey then returned to the ·vehicle and -:':'illiams apologized. 
to.. the Frenchman for the disturbance (R62). . 

Accused heard no screams of any kincl durin;; the evening (R6)) 
and at no time wM he closer than 10 i'eet to any of the women (n68-69). 
Ile did not assault lla<lame Rruvroy with a knife or rape her and had no .deal
ings with her a-tt$I' he left the house (R62). !Ie hnd a carbine that evening 
(R67). He also had. a kni.f'e wt had no.occasion to use it (R6)). :te was the 
smallest or the three soldiers. (R62) and had a scar on his le:f't cheek (~63) • 

I J 

5.. Rape is the unlawful carnal knowledge or a uoman by t orce ancl with
out her consent. Any penetration of her genitals is sufficient carnal la!.ow
ledge and the !oroe involved in the act or penetration is alone sufficient 
iihere there is in fact no consent (:~,r, 19281 par.l48b, p.165). !la.dame 
Rou-vro;r's clear testimony leaves no doubt that ~.ccused', armed vd th a carbine 
and knite, and with the aid of his armed co:npanion, clra.gged her to a mod, 
held her on the ground a..11d engaged in sexual intercourse with her 1'1ithout 
her consent. Shew as completely terrorized and her resistance was overpowered. 
Her testimoey was corroborated as above set !orth. The only issue c....ose from 
accused's denial that he assaulted or raped l~l'tdame nouvroy. It is significant 
that ·no.testimony offered by the defense clearly Silpports th1s denial. ·rn ~ 
event, the issue or identity was deterI!!ined against accused by +.he cou:-t and., 
in view or the clear evidence in support o".' such determin1:1,tio!i' the same 'Will 
not be disturbed by t.11E: ~-::.rd or :!eview· upon appellate review fo·..r :?.TO 3200, 
Price; CU~ 3337, Bernard ":r. ~mith.J ~.r ETO 8166, Williams). f.ccused's 
~ilt or the crime of rape was convincingly established by the evidence 
(CUETO 5584, Y::lncy; C!.! ETC> 7252, Pearson m1 Jones; Cl.! ~O 8166, "J'illiams). 

6. a. Attached to the record or t~ial is an W1da.ted letter si;;tled by 
accused which declared that he did not have a fair tria1. A thiro indorse
ment, dated 13 February 194), from the reviewing authorl ty .f'or1'farding the 
basic letter to th·3 con.firming authority, states t.c"mt :tccused reported in an 
interview 1;ith t'he Assistant Starr Judge Advocate o~ the reviewin::; autho:-ity: 
(1) that he had but one conference with his defense counsel and that ~ sccon3 
conference which was planned did not tal:e place because the date or trial was 
advanced, (2) that the only tine he was identified by the victim was in open 
court where he was the only colored man present, and (3) that two m.tneeses 
in his behalf, a soldier and a French civilian, did not testify because his 
defense counsel told him they were no\ available and tbat the court stafod 
it was not nccessariJ to call these m.t·nesses. 
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Careful scrutiny or the record of trial discloses that 

~ccused's claim that he was denied a fair tria1 and the grounds stated 
in support of the claim are withou.t merit (Cf: C:! m'O 45'64, Woods, Jr, 
and s.utbori ties there cited): . . . . . 

l~ Cna.rges were seNed upon accused eight days be.fore the 
day or t:r:l-ale He thus had ample time to confer with his counsel and to 
~repare his defense, Under the c:i.rcwastances, his failure to object to 
trial or to move for a conti:nuance at the co!llillencement or the trial or fot" 
a .further continuance at its' termination effectively Ttaived any, right be· 

·may hav.e had to a further periocl f'or prepars.ti.on (Ibid)~ 

2. There is no requiremmt iri the law that in order to · 

sustain a·conviction of ah accused he be identified as the culprit either 

a.a one or a group or in m7 other particular way, All. that is required is 

that there be subst?ntial evidence o! his identity (C!: C!I ETO 36321 Bernard 

't'T'. lhith). l'fot only was the victia's identification or accused a.s the as

sailant posttive,· rot the other test1moey, including a.ocused's own, shows 

beyond doubt that he was a.t .the scene or the crime at the time or its com

mission. 


3. De.tense counsel requested and was granted. a continuance 

:t:or the. purpose or interviewiDg and securl?li aa 'Id tnesses the member or "\ 

the French Forcea or the Interior (Langlade) and the two soldiers (Williams 

and l~drOI') who were with accused_ on the evening in question (R3S'-36). 

On the reoonvenilig of the court .!our days later (R.37) he argued that lle 

should be aacorded an opportunity to interview one soldier who was still 

not present (~drow) and the Frenchman and, if" need be, call them as 

w1'tnessa...· (108). '!'he defense introduced the test.imocy or one or the 

soldiers, 'Williams, pnd after the testimon;y or its other witnesses reated 

its case w.1. thout .further ar~ent (1?74). It appeared that the other 

soldier (Muldrow) was absent 'fli.thout leave (apparentl.y a !ugitive .froa 

justice). (R.38) but that· the henchman was available. The president an

nounced.that it would not be hecessar,y tO call !Urther witnesses (R74). 

In rlew or the testimony of Witness "'fill1am3 and or accused ahowing that 

there was a period or time !ollowillg the ·ahots when accused was 112 the 

comp81'17 or neither the Frencbinan nor J.!uldrow, the action 'Of the president, 

although it should have been taken by the law.member subject to objection· 

by any member of the court (JW 31; H:ll,, 1928, par.51.S, p,4o) was free .trom 

prejudicial error. Under the ciraiaatances the failure or the defense to. 

mov:e for a further continuance was a waiv~. or 'its right thereto and it is 

clear that accused's substantial rights were not prejudic~ (er: CM ETO 

6684, l!utaug,h) • , · · ' . 


-
b. Lieutenant Colonel F. w. Brown, ld,jutant General o:r Oise . 


Section,, Comnunications Zone, European '!heater or Operations,· by'. commmd 

ot the e~anding General,. :reterred the case to the 'trial judge advocate , 

tor trial. Colonel Brown was appointed and sat as a inall.ber and president 

or the court (R2). His act in rererri11g the case for trial was pureq 

administrative and in 'the absence or challenge (R.3) and or indication of 

injury to ant or accused's substantial rights, this irregularity m~ b; 
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regarded as harmless (CM ETO 4095, Delre; CM ETO 3948, Paulerciol. 

c. The statE111ent made by a member of the court, who was a medical 

officer, describing for the record the scar on the victim's thumb 

(R26) was merely in the nat~e·'of assistance to the reporter. The member 

was not sworn as a witness.. and did not purport to testify. He was there

fore not disqualified from sitting further on the court under Article of 

War 8, as a "witness for. the prosecution" (Cf Dig. Op. JAG, 1912-1940, 

sec.365(8), pp.l~}-174). 


d. It ~s stipulated by the prosecution, defense and accused 
personaJ.l;y ·(R35;· Pros.Ex.A) that if Dr. M. Billard were in court and sworn 
as a witness be wruld testi!y as to the physical condition of the victim 
on the night of 3-4 September 1944 as set forth in the stipulation. Ac

.cused by his affirmative action in agreeing to the stipulation waived his 

constitutional right to be coofronted by this witness (Diaz v. United 

States, 223 U.S. 442, 451, 56 L.Ed. 500, 503; Sullivan v:-tl'nited States,

(c.c.I. 8th 1925), 7 F(2nd) 35?1 certiorari denied 270 u.s. 648, 76 ;.Ed. 

179; 16 C.J. sec 2115, p.838; .L4 Am..Jur., sec. 188, p.897). 


7. The 'charge ;heet sholfS that accused is 24 years three months of 

age and was inducted 14 February 1942 at Fort Bragg, North Carolina, to 


• serve for the duration of the 'WB.r plus six months. He had no prior service. 
. . 

8. The court was legally constituted and had jurisdiction of the 
person and offenses. No errors injuriously affecting the substantial rights 
of accused were committed during the trial. The Board of RevieY is o:f the 
opinion that the record of trial is legally sufficient to support tre find
ings of guilty and the sentence~ 

9. The ~nalty for rape is death or life imprisonment as the court

mrtial may direct (AW 92). 


B. FRANKLIN RITER Judge Advocate . 

nt. F. ·BURRaf ·Judge Advocate 

XDQll.D t. STEVENS, JR. Judge Advocate· 

.~'ii'lDENnAL_., 
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lst Ind. 

War Department, Branch Office of The Judge Advocate General with the 
European Theater o.f Operations. 12 APR 1945 TO: Commanding 
General, European Theater o~ Operations, APO 887, U. S~ Arro.y. 

l. In the case of Private First Class GEOHGE J. SKIPPER (34250315), 
57th Ordnance Ammunition Company, lOOth Ordnance Battalion, attention is 
invited to the foregoing holding by t11e Board of Review that the record of 
trial is legally sufficient to support the findinga of guilty and the aen
tence, which holding is hereby approved •. Under the provisions of Article 
of War 5~, you pow have authority to order execution of the sentence. 

2. When copies of.the published order are forwarded to this office, 
they should be accompanied by the foregoing holding, this indorsement and 
the record of trial which is cteiivered to ypu herewith. The file number of 
th• record in this office is C~ ETO 8451. · For convenience of reference, 
pleas~ place that numbe~ in brackets at the.end of the order: {CM ETO 8451). 

J. Should the sentence as imposed by the court and confinned by you 
be carried into execution, it is requested that a full copy of the proceedings 
be forwarded to this office in order that ita files may be complete. 

/a/ E. C. :U:cNeil 

E. 	C. McNEIL 
Brigadier 	General, United States Army 


Assistant Judge Advocate General 


1 	Incl: 
Record of Trial. 

(Se~tence confinned, but after reconsideration, commuted to dishonorable discharge, 
total forfeitures and confinement for life. Sentence as commuted ordered executed. 
GCMO 217, ETO, 15 June 1945). 

8451 
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Branch Office of The Judge .Advocate General 
with the 

European Theater of Oper~tions 
.APO 887 

BOAHD OF REVIEW 	 NO. 2 • 2 8 MAY 1915 

CLI ETO 8452 

U N I T ~ D S T A T E S 	 ) 8TH INFANTRY DIVISION 
) 

v •· 	 ) Trial by GCM, convened at APO o, . 
) U. s. Army, 11,12 January 1945. 

Private First Class GEORGE 	 ) Sentence: Dishonorable discharge,
R. KA.Ul.<'1',iA.N ( 33426822), 	 ) total forfeitures and confir.e1c1ent 
Company 	c, 13th Infantry ) a.t hard'labor for life. Zastern 

) Bran~h, United States Disciplinary
) Barracks, Greenhaven,.· New York. 

HOLDING by BOARD:OF REVIEW no. 2 
VAN Bl!:NSCHOTEN, HILL and JULIAN, Judge .A.dvocate s 

1. The record of trial in the case of the soldier named. 
above has been examined by the Board of Review .1and the Board 
submits this, its holding, to the .Assistant Judge Advocate 
General in charge of the Branch Office of The ·Judge Advocate 
General with the European Theater of Operations. 

2. Accused was tried on the followine; Charge and speci
fications: 

·CHA.RGE: Violation of the 58th .Article of War. 

Specification 1: In that Private, First 
Class George R. Kaufman, Company c, 
Thirteenth Infantry, did, in the 
vicinity of Hurtgen, Germany, on or 
about·o900, 27 November 1944, desert 
the service of the United States by 
absenting himself without proper 
leave from his organization with the 
intent toavoid hazardous duty to wit: 
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combat duty against an armed enemy of 
.the United States, and did remain·absent 
in desertion until he surrendered himself 
to the illilitary Police at Eupen, Belgium, 
on or about 1700, 27 November 1944. 

Specification 2: (Finding of guilty disapproved 
by action.of confirming authority) 

Specification 3: (Finding,of guilty disapproved
by action of confirming authority) 

He pleaded.not guilty and, all the members of the court present 
at the time the vote was taken concurring, was found guilty 
of the Charge and specifications thereunder, with exceptions 
and substitutions being made concerning Specifications 2 and 
3 which are not now materie.l. No evidence of previous con
victions was introduced. All of the members of the court 
present ·when the vote was taken c'oncurring he was sentenced 
to be shot to death by musketry. The reviewing authority, 
the Commanding General, 8th Infantry Division, approved the 
sentence, recommended that the sentence he commuted to con
finement at hard· labor for the 'term of his natural life and 
that the dishonorable discharge be suspended until the 
soldier's release from confinement and forwarded the record 
of trial for action pursuant to .A.rticle of ·Har 50t·. The 
confirming authority, the Commanding General, European
Theater of Operations, disapproved the findings of guilty 

of Specifications 2 ahd 3 of the Charge, confirmed the sen

tence, but, owing to special circumstances in the case and 

the recommendation of the reviewing authority, commuted the 

sentence to dishonorable discharge from the service, for

feiture of all pay and allowances due or to become due, and. 

confinement at hard labor fo~ the term of his natural life, 


·designated the Eastern Branch, United States Disciplinary 
Barracks, Greenhaven, New York, as the place of confinement 
and withheld the order directing the execution of the sentence 
pursuant to Article of Viar 50·h 

3. The e~idence for the prosecution establishes that 
on 26 and 27 November 1944, accused was a member of Company 
c, 13th Infantry, which was located in an assembly area ~n 
the Hurtgen Forest near Lendensdorf, Germany (Rl6,17,19,25). 
Late in the afternoon of 26 November, th~ squad leader of 
accused's platoon called his men together and explained to ~ 
them that an order had been issued to attack the enemy. A. 
and B were ordered to lea.d the assault while Company C was 
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schedulect to remain in reserve until called up. All of 

the men were notified that they were to be ready to move 

out on a moment's notice. Accused was present at the time 

his squad lead'er gave this order (:rt25). During the night

Company c, including accused, .n:oved ·forward and occupied 

an area in the woods to the left of the town of Hurtgen.

They were told to await orders to join in.the attack to 

take Hurtgen. Aboutl030 hours the next morning accused 

was seen walking into'the woods with. his rifle. He did 

not·return or rejoin his organization (R26). Hi,s absenq_e 

was reported to the first sergeant who made a thorough search 
throughout the area for accused but was unable to find him 
(n26). Later in the day the order came to advance on Hurtgen 
and· the company moved out without the accused (R26). The 
town was partially occupied by enemy forces and the men 
assigned the task of taking the city were subjected to 
heavy enemy fire (R24,29). Accused, being absent, did not 

' participate in this attack (R26). He had.no permission 
or authority to be absent (R20). He reported as a straggler 
to the military police at the regimental command post on 
29 November 1944 at which time he stated tha.t he went "over 
the hill" and visited Eupen, Belgium (R9). 11hen asked if 
he knew he ~ould b~ court-martialed for being absent with
out authority accused replied that he 11 didn't know and 
didn't care" (R9) • .An ex.trcict copy of .the morning report 
of ,Company c, 13th Infantry was received in evidence, de
fense counsel stating there was no objection, showing ac- , 
cused's return to military control as of 1700 hours, 27 
November 1944 (Pros.Ex.3; R.39).· 

4. Accused, after his rights as a witness were fully

explained to him, elected to remain silent and no evidence 

was introduced in his behalf (R40). · 


5. Competent; uncontradicted evidence established that 
accused absented himself without proper leave from his or- . 
genization on or about 1030 hours, 27 November 1944, and 
remained in unauthorized absence until he surrendered him
self. to the military police at Eupen, Belgium, at about 
1700 hours, 27 November 1944. At the time he absented 
himself Company C was momentarily expecting orders to attack • 
and when they did they were subjected to heavy enemy shellfire.' 
He remained in unauthorized absence.for about eight hours, 
avoiding the hazards incident to combat with the enemy.
Upon, reporting, as a straggler to the military police 20 
miles behind the J5ne or attack .and fire~ accused voluntarily 

- 3 
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stated that he had gone "over the hill". He indicated that 
he 11 didn't carett if he was court;..martialed. Although his 
absence was for a relatively short period of time, the in~ 
ference is inescapable that he intended to and did avoid 
hazardous duty during su6h absence. Withrop states that 
in time of war an absence of slight duration such as )reven a 
part of a day" may, wider certain circumstances fully justify 
a finding by the court of an intention to desert the military 
service. (~inthrop~s Kilitary Law and Precedents, (Heprint, 
1920), sec.987,p.63b). Under the· circum~tances herein shown 
the court was fully warranted in finding that accused knew 
that an atta cl:: against the enemy was imminent and the:. t he 
absented himself with the specific intent to avoid such 
hazardous duty, constitutin~ the offense of desertion within 
the meaning of .A.rticles of 1Har 58 and 28 (Clli ETO 4743, . 
Gotschall; CL~ ETO 6093, Ingersoll; CM ETO 6177, · Transeau; 
C:M: i!:TOb955, Slonake.r; CJ..,, BTO 7230, Magri.ant_!; CI1i :GTO '75CO, 

MetcalfJ. 


6. 'rhe charge sheet shows that 9ccused is 21 years 

and four months of age and was inducted 17 February 1943.· 

He had no prior service. 


7. The court was legally constituted and had jurisdic

tion of the person and offense. No errors injurio~sly 

affecting the subs~antial rights of accused were committed 


·auring 	the trial. The Board of Review is of the opinion 
tha~ the record is legally sufficient to support the findings 
of guilty of Specification 1 and the Charge, and the sentence 
as commuted. 

The penalty for desertion in time of war is death 
as a court-martial· may direct 

Advocate 

'. 1" 
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1st Ind. 

War Department, Branch Office of The Judge Advocate General 
viith the ;_,;uropean Theater of Operations. 2F ''.t.Y 1"'": 
TO: Commanding General, European Th.eater of -Operatj_ons, 

APO 887, u. s ..army. 


1. · In the case of Private First Class G~ORGE R. 
ICA.lJFl•'~AN (33426822), Company c, 13th Ir.fantry, attention 
is invited to the foregoing holding by the Board of Review 
that the record of trial is legally sufficient to support
the findings of guilty of Specification 1 and the Charge,
and the sentence as commuted, which holding is hereby ap
proved. Under the provisions of .Article of War 50t, you 
now have authority to order execution of the sentence as 
com.muted. 

2. Vlhen copies of the published order are forwarded 
to this office, they should be accompanied by the foragoing 
holding and this indorsement. The file nwr.ber of the record 
in this office is CM ETO 8452. !t'or. convenience of reference, 
please place that~num.be~ in brackets at the end of the 
order: (CM ETO'lJj,;1,~·ffe ~ 

- ,.-- --

. . E. c. McNEIL,
t'Br~gadier General ,United States Army, 

Assistrult Judge Advocate General. 

(Sentence as commuted ordered executed• GCM9.:c-197, ETC, 7 June 1945.) 

.... :'_;ni...11. 
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Branch 0.t'.tice' of The Judge Advocate General 

with the 


European Theater o.t' Operations

APO 887 · 


BOARD OF REVIEW NO. 2 	 '5 OMi>tR .1945 
.. 

CM E'.ro 845~ 

l 
)UNITED STATES STH INFANTRY DIVISION 

Te Trial b;r GCY, convened at Aro 8, 
. U.S. Anq, 22 Janua.r;r 1945. Sentence: . 

Private JOSPEH CAIAZ7-0 ). Dishonorable discharge, total forfeitures
)(3272699$), Com~ E, am confinement at hard labor !or
)13th 	Inrantry 20 years. Eastern Branch, United States 

DisCiplinary Barracks, Greenhaven, New · ~ York • 

.,.. HOLDING b7 BOARD OF REVmt NO. 2 

V~ BENSCHOTEN, HILL and JUUAN, Judge AdTOcatea 


i~v. 

. , .... 

1. The record ot trial in the case of the soldier named abon 

has been examined by the Board of' Review and the Board submits this, 

ite holding, to the Assutant Judge Advocate General in charge of the 

Branch O.ttice of The Judge Advocate General with the European Theater 


·ot Operations. 

2. Accused wu tried upon .the following Charge and. Specifica

tiont · 


CHARGR: Violation ot the $8th Article ot War. 

Specification 11 In that Printe Joseph NICI Caiasso, 
· 	 Comp8ZJ7 B1 .13th In!ant?'T, then Printe First Cl.ass, 

did in the vicinit7 ot Bergstein, Gel"D181l1', on or 
about 15 Deceimer 1944, ·desert the eerrlce of the 
United States by absenting him.self without proper 
leave trom. his place of duty with the intent to 
&ffid hazardous dut7, to wit: canbat duty against 
an armed enem;r ot the United States, and did remain 
abHnt in desertion .troa his post until he reported 
to his F:Ust Sergeant on or aba11t 19 December 1944. 

. 	 - . -8453 
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He pleaded not guilt7 and all the members of the court present 

nen the vote was taken concurring, was found guilty- of the 

Charge and Specification. Evidence was introduced of· three 

previous convictions, two by special courts-martial for 

absences without leave for eight and three da;rs respectively, 

and one b;r swnma.ry court for absence without leave for one 

day, ·each in violation of Article of War 61. All the members 

of the court present when the vote was taken concurring, he 


·was sentenced to be shot to death with musketry. The re
viewing authority-, the Commanding General, 8th Infantry 
Division, approved the sentence, recommended that it be 
commuted to dishonorable discharge, forfeiture of all pay 
and allowances due or to become due and to a term of con
finement at ha.rd labor, and forwarded the record for action 
nunder Articles of War 48 and 5~n. 'I'be confirming authority, 
the Commanding General, European '!heater of Operations, approved 
only so much of the findings of guilty· of the Specification 
and the Charge as involves a finding that accused did, in the 
vicinity of Bergstein, Germ8.IJ1', on or about 15 Decanber 1944, 
absent himself without proper leave from his place of duty 
and did remain abaent without leave from his post until 
he reported to his first sergeant on or about 19 December 19441 
in violation of Article of War 61, mitigated the sentence 
to dishonorable discharge from the service, forfeiture of all 
pay and allowances due or to become due and confinement at 

· hard labor for 20 years, designated the Eastern Branch, United 
States Disciplinary- Barracks, Greenhaven, New York, as the 
pl.ace of confinement and withheld the order directing execution 
ot the sentence pursuant to Article of War 5~. 

3. 'l1ie evidence clearly supports the findings as 

approved b;r the confirming authority, that accused absented ' 

himsel! without authority from 15.December 1944 until he 

reported to his first sergeant on 19 December 1944, in 

violation of Article of War 61. ·· 


4. 'I'be charge sheet shows accused to be 23 years ten 

months of age. He was inducted 21 January 1943 and had 

n~ prior seriice. 


5. 'l'he court was legally constituted and had jurisdiction 

of, the person and offense. No errors injuriously affecting 

the substantial rights of accused other than those noted and 

and correeted b;y the confirming authority- were eommitted 

during the trial. The Board of Review is of the opinion that 

the record of t.rlil. is legally sufficient to support the finding• 


~ L . , l · 8453 
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ot gullt;r as mditied, and _the sentence as mt.ti.gated, by the 
confirming authority. 

6. Tiie designation of the Eastern Branch,· United States 
Disciplinary Barracks, Greenhaven, New York, as the place o! 
confinement is i:roper (AW 42; Cir.2l.O, wo; 14 Sept. 1943, sec. 
VI, as amended). 

8453 
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lst Ind. 

War ~epartment, Branch Off+,ce of The Judge Ad.T9Qate General 'With 
the Auropean Theater of Operations. :; OMAR Ei.~ TO: Command
ing General, European '!heater of Oper'ations, Aro 8871 U.S. Army. 

l. In the case of Private JOSEPH CAIAZZ.O {32726998), 
Company E, 13th lnfan try, attention is invited to the foregoing 
holding by- the Board of Review that the record of trial is 
legally sufficient to support the findings of guilty as modified, 

·and the sentence as mitigated, by the confirming authorit7, 
which.holdinb is hereby approved. 'Under the provisions of Article 
of War. 50!, you now have authority- to order execution of the 
'sentence. · · , 

2. When copies of the published order are .forwarded to 
this office, they should be accompanied by the foregoing holding 
and this indorsement. The file number of the record in this 
office is CM ETO 8453. For convenience of reference please place 
that number in. brackets at the· end of the order: (CM ETO 8453)., 

/(!L~' 

Brigadier qeneral, United State~ Army, . 

Assistant Jmge Advocate General~· · ' 

" 

. . 

·...,\, 
" 

• ( ~tence as co:mauted ordered executed. GCMO ~' ET01 4 April,.1945.) 
: \ . '~ J 
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Branch Offic~ of The Judge Advocate General 
with the 

European Theater of Operation~ ,,, 
APO 887 

BOARD OF Rl!.'"'VJEW NO• .3 
27 APR 1945 

CM ETO 8454 

UNITED STATES ) 45TH INFANTR! DIVISION 
) 

v. ) Trial by GCM, convened at La. Petite 
) Pierre, France, 2 February 1945. 

Private JOHN J. RODE:GuEz Sentence: Dishonorable discharge, 
(12156469), Company c, ~ total .forfeitures, and confinement 
19lst Tank Battalion ) at hard labor for life. Eastern 

Branch, United States Disciplinary~ Barracks, Greenhaven, New York. 

HOIDINi} by BOARD OF REVIEW NO. .3 

SLEEPER, SHERMAN and DENE!, Judge Advocates 


1. The record of trial in the case of the soldier named ~bove 
has been examined by the Board of Review and the Board sUbmits this, 
its holding, .to the Assistant Judge Advocate General in charge of 
the Branch Office of The Ju:ige Advocate General with the European Theater 
of Operations. · · 

. . 
2. · Accused was · tried upon the foll~wing Charge and Specification: 

.. I ~. . 

CHARGE: Violation of the 75th Article of War. 

Specification: In that Private John J. Rodriguez, 
Company C, One Hundred and Ninetr-First Tank 
Battf',lion, did at Wimmenau, France on or about 
13th January 1945 misbehave himself before the 
ene~ .by refusing to become a member of a 
tank crew and advance with his command which 
had then been ordered forward py Captain Cobb 
to engage with elements of the German Army, 'Which 

forces, the said command was then opposing. 

He pleaded not guilty and, all of the members of the court present at the 
time the vote was taken ..concurring, was found guilty of the Charge and 
Specification. Evidence was introduced of one previous conviction by 

CONFl[l£fUIM 
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general court-nertial. for absence without leave for 16 days in violation 
of Article of War 61. All of the members of the court present at the time 
the vote was taken concurring, he was sentenced to be shot to death with 
musketry. · The reviewing authority, the Co.lll!IIAild.ing Gener8.:I., 45th Infantry • 
Division, approved the sentence and forwarded the record of trial for 
action. under Article of War 48. The confirming aut.hority, the Commanding· 
General, ~opean Theater of Operations, confirmed ~he sentence, but;· 
owing to special circumstances in the case; comnru.ted it to dishonorable 
discharge from the service I for~ei ture of all pay and allowances due or 
to become due, and confinement at hard labor for the term of his.natural 
life, designated the Eastern Branch, United States Disciplinary Barracks, 
Greenhaven, New York, as the place of conil.nement, and withheld the order 
directing execution of the sentence pursuant to Article of llar 5~. 

/ J. The ev:idence· for the prosecution shows that on 13 JanUary 
1945 the command post of Company: C, 19lst Tank Battalion, was established 
at Wimmenau, ~ranee, three miles from Reipertswiller, where the second 
platoon was maintaining a road block (RJ-4,5 )·. Early in the afternoon, 
Captain Cobb, commanding C Company, ordered the seco?_ld platoon to proceed 
to Wildenguth t!' relieve one platoon of A 9ompany, a mission involving 
contact with the enemy (R5,8110). Accused was dispatched in a jeep to the 
second platoon as one of two replacements for tank number six to which he 
was assigned as a loader (R4,8). At the.crossroads between Reipertswiller 
and Wimmenau - about a mile and a half from the front lines - accused told 
his platoon leader, Second Lieutenant Richard_ J. Zuccaro, "that he had 
cracked up once before. He said he would go up but he didn't. know how 
he would make out". Zuccaro instructed him to lead the tank around the 
corner of the crossroads. Accused led the tank for about 25 or 30 yards 
and then "either fell back or fell to the right and let the tanks bypass 
him" (ru+)., After proceeding some distance ahead of the tanks, Lieutenant 
Zuccaro · · · 

"stopped to see if the others were catching up and 
the accused came to me and said he couldn't go 
up"~ . 

Zuccaro called C Company headqUa.rters by radio and requested First Lieuten
ant Roy R. Ricks, the company executive officer, · 

"to send up another replacement and Lt Ricks said 
he wuld come up to see what the trouble was 11 • _ 

When Lieutenant Ricks arrived, Zuccaro overheard a part of his·conversation 
with accused, including the following: 

11 Lt 	Ricks said 'Why didn't you tell us· this while
• 	 we were back there and save us all this trouble 1 • 

I walked away to the side Jbr a while and came back 
again in time to hear accused say 1I'll take the 
ten years"! (R5). · 

- -2.:.. 
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Lieutenant Ricks·testified: 

11After Rodriguez and the other. replacement went up, 
about 4) or 30 minutes later I got a radio call 
from Tank numbef 6. Lt Zuccaro sr..Qd he needed 
another loader. I had already sent Rodriguez as e. 
loader and Captain Cobb sent me up to see what the 
trouble was. I went to where the tank was_L}i'bout 
one mile out of Wirumenau toward 'iiildenguti:v--and 
asked Lt Zuccaro what his trouble was and he said 
that he needed another loader that Rodriguez wouldn't 
go up. I talked to Rodrieuez and asked him why and 
he said he couldn't take it anymore. I told him 
there was ~ number of other boys who didn't want to 
go up but they were going and he said he still 
couldn 1t take it. I told him he knew what was going 
to happen. * * -1~ I told him that he S:Quld go up and 
we had some general conversation of that kind and he still 
refused to go. I gave him a direct order to get in the 
tank and go and he said he couldn 1 t. I then told him to 
get his stuf.f together and goto the rear and I turned· 
him over to Captain Cobb" 1 

at the company command post at winim.enau (R9). The second platoon'• 

assignment that afternoon involved a combat mission. "We were going 

to the :f'ront to take up positions" (Rl.O). 


4. After being informed by the law member that he could 11be 

sworn as·a witness, make a sworn or unsworn statement to the court, 

or remain silent", accused elected to remain silent (RlO). . 


5. The Specification alleges misbehavior be.forethe enell:\?' 11b7 

refusing to become a manber o:f' a tank crow and advance with hie command", 

in violation of Article of War 75. The evidence shows that, veey shortiq. 

a!ter joining the tank crew as a replacement, accused fell out and, when · 

ordered, refused to proceed on.the combat misBion to Which hie tank wa1 · 

committed. Before falling out, he ~Jq>resaedhim.sel:f' to his platoon 

cor.mander ·as doubt!ul as to "how he would make out", a11erting that ht 

"had cracked up once before". The incident occurred about a mile and a 

hal! .from the front, v.hich was, at that tint 1 the. immediate destination 

of accused's tank. 
 . ... \ . 

•'Whether a person is 'be:f'ore the enemy•· is not a question ot 
definite distance but is one of tactical relation" (MCM, 1928, .par.141,!, 
p.156). Here the tactical relation was clearly established by the evidence. 
Accused's lllisbehavior involved shameful abandonment of the combat unit to · 
which he was assigned and disobedience or a lawful order to participate 
in the combat mission to which it was committed - conduct in neither 
phase "conformable to the standard of-behavior before, the eneiey- set b7 
the his..tory ot our arms". The variance between the allegat~on that accused 
refused "to become a member of a tank crew" and the showing that he refuaed 
to continue as one, after reporting as a replacement and, for a short. 

s4-4, ~ 
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time at least, actually becoming a member, is immaterial.. He was 
alleged and shown to have refused to advance with his command. The 
evidence' sustains the findings of guilty of the Specification and 
the Charge. 

6. Although the defense counsel had advised accused of his rights 
as a witness, he requested that the court inform accused of his rights. 
The type of explanation which the M.mua.l. provides should be ma.de by the 
court if it has a:ny doubt that the accused fully understands his rights, 
if, of necessity, one comprehensive enough to reasonably dispel such 
doubt. In the instant case, the expla.'1.ation was so cursory as to manifest 
indifference. In view of the compelling character of the uncontradicted 
evidence establishing accused's guilt, it may be lawfully assumed that 
a:ny resulting prejudice was effectively neutralized by the action of the 
confirming authority in commuting the death sentence adjudged by the court 
to one of life imprisonment (MC:M, 1928, pars.871:> and 88, pp.76,79).. - . 

7. The charge sheet shows that a:ccused is 20 years and six months 
of age and that, with no prior service, he enlisted at New York City, 
20 October 1942. · 

8. The court was legally constituted and had jurisdiction of the person 
and offense~ No errors injuriously affecting the substantial rights of 
accused were committed during ~he trial. The Board of Review is of the 
opinion that the record of trial is legally sufficient to support the 
findings· of guilty and the sentence. 

9. ·The penalty for misbehavior before the enemy is death or such 
other punishment as a court-martial may direct (.A1frt5). The designation 
of the Eastern Branch, United states Disciplinary Barracks, Greenhaven, 
New York, as the place of confinement is authorized (AVl 42; Cir.210, 
VID, 14 Sept. 1943, sec.VI, as amended). 

. I 
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Ilst Ind. 

War Department, Branch Office of The Ju:lge Advocate General with the 

European Theater of Operations. ? 7 ApR 1GA~ TO: Commanding 

General, ~ropean Theater of Operat!'oh5; ~7, u.s. Army. 


~· ;i~ 

1. In the case of Private JOHN J. RODRIGUEZ (12156469), Company 

C,. 19lst Tank Battalion, attentiorr!"s invi~to the foregoing holding 

by the Board of Review that the r~cord of trial is legally sufficient 

to support the findings of guilty and the sentence, vbich holding is 


.hereby approved. Under the provisions of Article of War 50!, you now have 
authority to order execution of the sen,tence. · 

' 2. Vihen copies of the order are forwarded to this office, they 
. .should be accompanied by the foregoing holding and this indorsement. 

The file number of the record in this office is CM ETO 8454. For 
, convenience of reference, please place that number in brackets at the 

~·~~_£t~e-~derz (CMETO 84J!!..~\•> •./~ 

/.· ><. ~/ 
,~ · . E1t c·. ltcNEit;---· 

Brigadier tfeneral, United S~tes Anq, 
4ss1stant · Ju.dge Advocate ueneral•. 

(Sentence ordered executed. GCMO 1,36, ETO, 7 Kay 1945.) 
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Branch Office of The Judge Advocate General 
with the 


European Theater of Operations 

APO 8$7 


BOARD OF REVIER NO. 2 
2 4 APR 1945 

CM ETO 84.55 

UNITED STATES ) STH INFANTRY DIVISION 

v. 
) 
) Trial by GCM, convened at APo S, u.s. · 

Second Lieutenant ELLIOTT C. 
) 
) 

Army, 19 January 1945. Sentence: Dis
missal, total forfeitures and confinement 

McCOY (0-1106349), Company )· at hard labor for five years. Eastern 
C, 12th Engineer Combat ) Branch, United States Disciplinary Barrack; 
Battalion ) Greenhaven, New York. 

HOLDING ~y BOARD OF REVIEW -NO. 2 . 
'VAN BENSCHOTEN, HllL·and JULIAN, Judge Advocates 

1. Tlle record of trial in the case of the of!icer named above has · 
been examined by the Board of Review and .the Board submits this, its hold
ing, to the Assistant Judge Advocate General in charge of the Branch;. Office 
of The Judge Advocate General with the European Theater of Operation,. 

2•. Accused was tried upon the following charges and specifications: 

CHARGE: Violation.of the 64th Article of War. 
' 

Specification 1: In that Second Lieutenant ELLIOTT 
C. Mc COY, Company "C", Twelfth Engineer Combat · 
Battalion, having received a lawful comm.>nd from 
Lieutenant Colonel Edmund M. Fry, Jr., his. 
superior officer, to report to the Command Post 
of the Third Battalion, one hmrlred and Twe.nty 
First Infantry- Regiment did near Germeter, 
Gennany, on or about 6 January 1945, willfully 
disobey the same. · · 

- I
Specification 2: In that *. * *having received a 

lawful command from Lieutenant Colonel F.dmund 
M. Fry, J~., his 'superior officer, to "come 
to the telephone". so ,the said Lieutenant 

-1-
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Colonel Edmund ll. Fry, Jr. , could speak with 
him, did, near Genneter, Germ.any, on or about 
6 Janus.ry 1945, willfu?y disohey the same. 

Specification 3: In that * * * having received a 

lawful conunand from First Lieutenant Samuel lf• 


.•Futral, bis superior officer~ to 11Get out of 
bed, and meet me at the C.P. 11 did, ne.;i.r Germeter, 
Germany, on or about 6 January 1945, willfully 
diso~ey the same. 

CEARGE II: Violation of the 85th Article of War. 
~ . 

Spec:i.fication 1: In that ***·was, near Germeter, 

Germany, on or about 6 January 194'5, found 

drunk while on duty as Platoon Commander of the 

Third Pla. toon of Company· 11 C11 , Twelfth Engineer 

Combat Battalion. 


He pleaded not guilty of Charg~ r'an:i its specifications and guilty of • 
· Charge II and the Specification. Three-fourths of the members of the 

a:> urt present at the time the vote was taken concurringf.Elwas found guilty 
·of ea.ch of the specifi.cations. of Charge I, except the words 11willf'ully 
disobey", substituting therefor the words 11 fail to obey", 'of the ex
cepted words not guilty, of the substituted words guilty and.as to Charge 
I, not guilty of violation of the 64th Article of War but guilty of 
violation of the 96th Article of War, and guilty of the Specification of 

·Charge II and Charge II. No evidence of previous convictions was intro-.· 
du~ed. Three-fourths of "the meJ?.bers present at the time the vote .was 
taken o:>ncurring, he was sentenced to be dismissed the service, to forfeit 
all pay and allowances due. or to become due, and to be confined at hard. 
labor, at ruch place· as the reviewing authority may direct, for a period· 
of 25 years. The reviewing authority, the Commanding General, 8th .Infantcy 
Division, approved the sentence and forwarded the record of trial for action 
under Article of War 48. The confirming authority, the Commanding General, 
European Thea:ter of Operations, confirmed the sentence but owing to special 
circU!l5tances in this case reduced the period of confinement to five years, 
designated the Eastern Branch, United States Disciplinary Barracks, Green
haven, New York, as the.place of. confinement, and withheld.the order 
directing execution of the sentence pursuant to Article of War 5oi•. 

, 3. Tlie evidence for .the prosecution shows that on 6 January 

1945, accused was a·manber of Company C, i2th Engineer Combat Battalion, 

located near Germeter, Germany (R5,ll). Betweep,.J.400 and' 1600 hours on _ 


· that date he took three drinks frol_ll a bottle of cognac and at 1630 app~ared 
'to be drunk (R16). At 1500 First Lieutenant Samuel M. Futral, the 
commanding officer of Company C, told accused that he was to be at the 
comma_nd. post of th·e Jrd Battalion, 12lst Infantry, at 1900 hours. At lSJq ~ 
Lieutenant Futral foun:i. him in bed in the officers' quarters and told him · 
to get out of his bunk and meet him at the company c0nmand post. LieU.tenant 
Futral left the quarters, waited a couple of minutes, returned to the_q~ters,· 

f•... 8455 
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found the accused still in bed, and said, "Get µp and let's get going". 
Accused said nothing and Lieutenant Futral left (Rll,12). At 1920 hours 
Lieutenant Colonel EdmundM: Fry, Jr., commanding officer of the 12th Engineer 
Combat Battalion,called accused by telephone and told him to obtain trans
portation and be at the command post of the .3rd Battalion in 30 minutes 
(R6). At 2200 hours accused not .having yet arrived there, Colonel Fry cal.led 
again and told the charge of quarters to get accused to the telephone (R6,7). 
The charge of quarters found accused sleeping in the officers' quarters 
and advised him that Colonel Fry wanted to.talk to him on the telephone. 
Accused asked the charge of quarters to have a Lieutenant Wigham answer the 
telepilone 'as he was sick, and did not himself answer it (R9,10). Transporta
tion was available to accused (R7,13), but he did not report to the command 
post that night (R6,ll,12). 

4. Witnesses for the defense te8tified that at 1630 hours on 6 Jami
ary 1945 accused was staggering, his speech was blurred, and liquo~ was 
smelled o.n his breath (R2l,22,24,25)~ · 

The accused after his rights as a witness were explained to him, 
elected to be sworn as a witness on his own behalf, and testified that on 
the afternoon of 6 January 1945, he had two or three drinks of cognac, went 
out to eat, and did not remember "too much from then on". The next thing he 
remembered was receiving a call from .Colonel Fry, who told him to go to the 

. command post of the 3rd Battalion. He made preparations to go but on his way 
to the officers' quarters he started vomiting and fell down (R3.3). Someone 
came in that night and told him. that Colonel Fry wanted to speak to him on 
the telephone (RJ.3,.35). He did not report to the command post of the .3rd 
Battalion that night (R.34). 

5. The findings of the oourt are amply supported by the evidence. 

The court properly found with respect to Charge I and its specifications 

tha. t each disobedie,nce of accused, alleged therein, constituted a failure 

to obey in violation of Articl.e of War 96 rather than willf'ul disobedience 

in violation of Article of War 64 as alleged and charged. The findings 

as to the Specification of Charge II and Charge II, to which the accused 


' 	 filed a plea of guilty, are supported by the testimony of both the prose
cution and the defense. 

Although the findings by exceptions ahd substitutions with respect 
to the specifications under Charge I, do not state offenses strictly follow
ing the fonn in the Manual for alleging failure to obey- an order (MGM, 1928, 
Fonn No.1.39, Appendix4, p.255), the words ·«being in the execution of his 
office" being omitted, the findings were entirely proper, for the ordinary 
import of the phrase quoted is supplied by the allegation that the order 
given was a "lawful command" (CM ETO 7584, Fmery'). . 

·The evidence under Specification 2 of Charge I shows that Colonel 
Fry communicated by telehone with the charge of. quarters l'lho advised the 
accused that Colonel Fey wanted to speak to him. on the telephone (Rl.O),. .1be.· 
method of transmitting an order is immaterial (MCM, 1928, pa.r.l.34:£, p.·149);· '.' 	 '. 
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6. The charge sheet shows that accused is 28 years and nine months 

of age and entered the service as an enlisted man on 23 April 1941. He 

was commissioned a second lieutenant in the Array of th~ United States 11 

1~ovember 1942 at Fort Belvoir, Virginia. 


7. The court was legally eonstituted and had jurisdiction of the 

person and offenses. No errors injuriously affecting the substantial 

rights of accused were cormnitted during the trial. The Board of Review 

is of the opinion that the record of trial is legally sufficient to 


. support the findings of guilty and the sentence. 

8. The penalty for a violation of Article of War 85 by an officer 
in time of war is dismissal from the service and such other punishment 
as a court-martial may direct (AW 85), and violations of Article of 
7far 96 by an officer are punishable at the discretion of such court (AW 96). 
The designation of the Eastern Branch, United States Disciplinary Barracks, 
Greenhaven, New York, as the place of confinement is proper (AW 42; Cir.210, 
?ID, 14 Sept. 1943, sec.VI, as amended). 

~~~~•t_o_n_1_e_a_v_e~>~~~~~~~Judge Advocate 
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1st Ind. 

War Department~ Branch Office of The Judf~R.AQ.f{~Pate General with the 

European Theater of Operations. ~ 6 Ar l'J4:> . TO: Commanding 

General,' European Theater of Operations, APO 887, U.S. Army. , 


·1. In the case of Second -Lieutenant ELLIOTT C. McCOY (0-1106349), 
Company C, J2th Engineer Combat Battalion, attention is invited.to the 
foregoing holding by the Board of Review that the record of trial is 
legally sufficient to support the findings of guilty and the sentence 
as rnod.ifie~, which holding is hereby approved. Under the provisions of 

. Article of War 5~, you now have authori ty·to order execution of the 
sentence. 

2. Vlhen copies of the published order are forwaroed to this office, 
they should be accompanied by the foregoing holding and this indorsenient. 
The file number of the record in "this office is CM ;ETO 8455. For con
venience of reference, please place that pumber in brackets at the end of 
the order: (CM ETO 8455). • 

~~/cb; .. 
-- .!.•.~~ \...,, . . /

:S:.c .McNEIL, 
Brigadier General, United States A'fJC!Y1 

tAssistant Judge Advocate General. 

(Sentence ordered executed. GCMO 1341 ETO, 4 May L945.) 

" 

'OONf\DEMTlA~ 
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. Branch Office of The Judge Advocate General 

rlth the 


European Theater o! OperatiOna 

• . APO 887 

..... 

BOA.RD OF REVIEW NO. 3 
29 Mr..R 1('A~ 

CM El'O 8456 

UNITED STATES 	 ) HEADQUARTERS COW.AND, SUPRiltE 

) HEADQUARTERS ALLIED.EXPEDITIONARY 


v. 	 ) FORCE . 
) 

Fir1t Lieutenant WARREN ) Tried by' aa.r, convened at Ver1aillH, 
!HORPE JR. (0-1645537), . ) France, 23 Januaq 1945. Sentence: 
Compa!11' B,3llStb :!ignal. Senice ) Dismissal. 

Battalion - · ) 


HOID~G by' BOARD OF REVIEW NO. 3. · 
SLEEPER, SHERMAN and DEWEY, Judge Advocate,• 

l. The record of trial in the case o! the officer named 
· abOTe has· been examined. by the Board ot Review and the Board Sllbmits 
this, ~ta holding, to the Assistant Ju:ige Ad.Tocate General in charge 
of the Branch Of'fioe of' The Judge Advocate_ General with the European 
Theater ot Operations. 

-
2. Accwsed was tried upon the following Charge and specif'ica


tione: 


CHABGE: ·Violation of the 96th Article of War. 
. . 
Specification i: In that First Lieutenant 

. Warren Thorpe, Comparl1' 1B', .. 311Sth Signal 
· Service Battalion, Supreme Headquarters, 
.Allied Expeditionary Force, APO 757, United 
States Army, did, at Versailles, France, on 
or about 1 Januar.y 1945, wrongfully strike 
Technician Fifth Grade Chester J. Jaaikowski, 

· in the !ace with his fl. Bt.. 

Specification 2: ' In that * * * wu at Versailles, 
France, on or about l January 1945, drunk and 
diao-~erl.7 in unif'orm in a public place, to 
wit Avenue St. Cloul. 8456 

cmmornr1AL 
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He plead.a. not guilty to and was foum guilt)" of the Charge and 
speci!ications. No evidence of previous convictions was intro
duced. He was sentenced to be dismissed the service. The rme..... 
ing authorit1, the Commanding Ct.ricer, Headquarters Comr~.and, Supreme 
Headquarters Allied Expeditionary l'oroe, approTed the sentence and 
!onrarded the record o! trial for action pursuant to Article ot War 
48. The confirming authorit1, t.he Commanding General, European 
Theater ot Operations, confirmed the sentence and withheld the 
o_ 1ftr directing the execution thereof pursuant to Article of War 
5~. ' . ' 

3. The evidence for the prosecution ma1 be summarized u 

follows: 


· At about 0130 hours on 1 January 194.5, Major Ralph I •. 
Straus went to u.~e Headquarters Command motor poal, in Veraaillee, 
France, in order to secure transportation to· his billet. , Arra.nge
mente were made whereb7 he would be driven there by Technician. 
Fifth Grade Chester J. Jasikowsld, a.driver on dut1 at the motor 
pool (R6,9). As they were leaving, accused approached and asked 
either to be taken to St. Cloud or, according to Jasikowski, merely 
for "a lift" (R7,10,17). In whatever form made, the request waa 
granted., accused got in the front seat, and the three thereupon 
proceeded first to Major Straus' billet. Jasikowsld testified that 
accused appeared to be 'Qnier the in.fluence.of liquor at-this time 
(Rl.6). Major Straus noted nothing unusual about accused's behavior 
except that at one time it appeared that he "was going to be sick, 
and 150 I suggested that if he was going to be sick that he be sick 
outside the jeep" (R?,11). However, the three reached their first 
destination without mishap, Major Straus alighted and Jasikowsld. 
then started back in the direction of the motor pool. 

Accused asked to be taken to St. Cloud but Jaaikowski 
refused on the ground that it "wa.sn't SOP". Instead, he continued 
on his way toward Versailles (Rl.l). As'they neared the motor pool, 
aecused told him to stop the vehicle and, when he did so, unex
pectedly -struck him on the right side of his face with sufficient 
force that his teeth were loosened and his lip cut (Rll.,12,13). 
Words were then exchanged between the two men after which· the7 
dismounted from the vehicle and' engaged in a struggle-wl:iich lasted 
until the arrival of the .mUi~ police. Several French soldier• 
were present at this time (RJ.3). ·This struggle took place on a. 
piblic street and accused was in uniform at the time {RJ.4,22,23). 
'lbe ndlit&l"T policeman who took accused into custodT testified that 
prior to taking him to military police headquarters he noted that 
his voice was thick, that he ns somewhat unsteady' on his feet and 

' 	 that he appeared to be under .the innuence or liquor (R20,22). 
Sillilar testimotl1' wa• giv'n by t.he duty o!l'icer at military police 
head..:.;uarters who stated tmt when accused was brought be!ore him at 
about.0145 hours his breath amelled o! liquor, he was "excessin~ 

• -2,.. ' . - - - 8 4 5 6 
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garrulousn and he •seemed to have been drinking heavilyn. During 
questioning, atter .having been advised of hi• rights under Article 
of War 24, accused stated ttI should not have struck him, but he wa1 
10 provoking" (R24,,25). 

A similar version of the events above described is 
found in a statement later voluntarily made by accused to an 
agent of the Criminal Investigation Diviaion and introduced 
into evidence by the prosecution. In this statement accused 
recited that, after becoming somewhat "tightn aa the result of 
drinks consumed. at an o.fficer's club on New Year's Eve, he went 
to the motor pool in Versailles in search of transportation to 
his billet. He assumed that J&sikowski was going in the direction 
of St. Cloud and asked to be taken there prior to the· time he 
got in the Tehicle. When Jaaikowski later stated that he had 
no authority to go to St. Cloud, accused asked to be let out fn 
order that he might a~tempt to secure another ride. Howenr, 
Jaaikowski failed to stop with the result that accused. repeated hi• 
request as they neared the motor pool. It was at this time that , 
•I regret to say that I hit him in the face with 'l1f¥ fist•. There
after an altercation ensued as the result of which both men were 
taken to military police headquarters (R29-31: J Proa.Ex.2). 

4. Tile eTidence for the defense was limited to the testimon;r 
of three character Witnesses who testified generally that. in 
the past accused had nenr been knolfll to order the enlisted men 
who sened under hila nto do anything that was not in. the regular 
line of dutyn, that his treatment of and attitude toward enlisted. 
men had al.wa7s been excellent and that he was an able and efficient 
of.ricer (R34,35,36). Accused, a!ter his right• as a witness were 
.t'ully explained to him, elected to remain silent. 

5. It is clear that the conduct al.l~ged in the. speci!icationa 
of the Charge ia violative of Article of War 96 (Winthrop's lU.l.it&rJ' 

'.,Law and Precedent•, Reprint, 1920, pp.715-718). 'lhat. accuaed 
wu guilty. of the conduct. alleged n.a conTincingly shown 'bJ' uncon

, tradicted t'estimo~ as well aa b7 his Toluntary- confession. 'I'b.e 

eTidence is amply sufficient to support the findings of guilt7. 


6. The charge sheet ehon that accused is 32 ;year• of age 
and was appointed a second lieutenant. 22 March 1943 at Fort. 
Monmouth, New Jersey. Prior semce is shown as .followei 
."Inducted 2) June 1940 at. Nn York, New York. Discharged 21. ~ 
1943 801 Sig. S~rT. Regt. (ocs)•. ' . 

7. 'lhe court was legalli ~ns tituted a~d had juriediction of 
. the person and offense. No errors 1njuri011.aly affecting th• 

aubstantial rights o! accused were committed during the trial. 

'l'ht Board of ReTiew is of the opinion that the record of trial ia 

legally sufficient to support the findings of guilty and the 

••ntence. · 
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a. A sentence of dismissal is authorized upon cooviction 
or an offense in violation or Article of War 96. 

__s:.::I-CK-...-IN;;;.;...;;H-.OS_P_I..._______TAL Jmg• Advocate 
' . "/' 

__.ef,_..-_'ff4 -~-%.,...~ __. ....._......___ ?-"'"/.._J Jucige Advocate 

• 
I . 
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lat Ind. 

War Department, Branch Office of Th~~qgEl...i\gyPfate' General with 
the European l'heater of Operation!?• iG ~ MAK .15£fJ TO: Command
ing General, European Theater of Uperations, APO 887, U.S. Army. 

l. In the case of First Lieutenant WARR&~ THORPE JR. 
(0-1645537) Company B, 3ll8th Signal Service Battalion, attention 

· is invited. to the foregoing holding by the Board of Review that 
the record of trial is legally sufficient to support the findings 
of guilty and the sentence, which holding is hereby approved. Under 
the provisions of Article of "r'iar 50!, you now have authority to 
order execution of the sentence. 

2. When copies of the published order are forwarded to this 
office, they should be accompanied by the foregoing holding and 
this indorsement. The file number of the record in this office 
is CM ETO $4.56. For convenience of reference please place that 
number··in brackets at the end of the order: (CM ETO $4.56).-- .. 

~0 ~~,,~;,,, 'h·~~e~
/ ~E. C. McNEIL, . 

Brigadier 	General, United States ~' 
Assistant Judge Advocate General. 

(Sentence ordered ;;;cuted, GCMO 99, ET0,.4 April 1945.) 
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Branch Office of 	The Judge Advocate General 
with the 


European Theat~r of Operations 

APO 887 


BOARD OF REVIEW NO. l 31 MAR.1945 
W ETO £>457 

UNITED STATES ) SJRD INFANTRY DIVISION 
) 

v. 	 ) Trial by GCM, convened at Luxembourg,
) Luxembourg, 2S November 1944. Sentence: 

Captain JOHN B. PORTER ) Dismissal. 

(0-491308)~ 9oa+.Ji Field ) 

Artillery attalion , ) 


HOIDOO by BOARD OF REVThl'I W. l' 

RITER, BORBOW and, STEVENS, Judp,e Advocatea 


1. The·record ~f trial in the case of the officer named 
above has been examined by the Board of Review and the Board 
submits this, its holding,._ to the Assistant Judge Adyocate 
General in cnarge of the ~ranch Office of 'lhe Judge Ad.~ocate 
General with the European Theater of Operations• 

2. Accused was tried upon the following charges 'and 
s~cifications: 

·CHARGE I: Viohtion of the 83rd Article of '\far. 

S~cification: In that Captain John B. Porter, 
' 	 908th Field Artillery Battalion, did, on 

the highway ton.rd NANTES, FRANCE between 
NOZAY and NANTES, on or about 2145, 5 
Septembe; 1944 through neglect suffer a 
GPW 1/4 ton 4Jc4, of the value. of about 
one thousand dollars ($1,000.00), military 
propert7 belonging to the United States 
of America, to be damaged by wrecking. 

CHARGE II: Violation of the 6lat Article of War. 

Specification: In that * ** did, lrithout 
proper leave, absent himself ..trom hi• 
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command at BLAIN, FRA.llJCE from about 
2030 houre, 5 September, 1944, to 
about 2300 hours, 5 September 1944. 

CHARGE III: Violation of the 95th Article of War. 

Specification 1: In that * * * did, at VIGN'.t:UX:, 
FRANCE, on or about 6 September, 1944 with 
intent to deceive an investigating officer, 
Major George P. Fosque, officially state to 
the eaid Major Fosque, concerning the evening 
of 5 September1 1944, that, "We went to the 
Mayor's house \~aning in BLAIN, FRANCE). We 
went there in anticipation of the firing we 
were going to be doing and we wanted to check 
with him so that there would be no civilians 
in the area where our fire would fall. The 
mayor was not at home so we went to his office 
but !o'Und that the office was locked up. Then 
we went to look for his secretary's place but 
we could not find it. *****!remember asking 
Captain Oliver to go with me but I did not go 
to NOZAY.~'****Tbe whole trip was strictly 
business except for the "few minutes that we spent 
in the Hotel south of NOZAY11 , which statement 
was known by the said Captain Porter to be 
untrue in that he, Captain Porter, did not 
undertake to visit the .Mayor in Blain ani 
did drive directly :to NOZAY :for his O"Wil. · 

pleasure. 

Speci:fication 2: (Finding of not guilty) 

He pleaded not guilty, and was fowri not guilty of Specification 

2 of Charge Ill, and guilty of the remaining charges and specifica

tions. No evidence of previous convictions was introduced. He was 

sentenced to be dismissed the seriice and to forfeit all pay and . 

allowances due or to become due. The reviewing authority~ the Co.lllllanding

General, 83rd Infantry Division, disapproved so much of tile findings 

of guilty of Specificationl Charge Ill, as involved. a finding of 

guilty of the word "directl.7", approved the sentence, but remitted 

the forfeitures and forwarded the record of trial for action under 

Article of War 48. The confirming authority, the Commanding General, 

European 'l'heater of Operations, disapproved· so much 0£ the findings 

of guilty of Specification 1 of Charge III as involved a finding 

of guilty of the words "did not undertake to visit the Mayor in 

Blain~ and", confirmed the sentence as approved and modified, though 

deemed inadequate punishment for an officer guilty of such serious 

offenses, and withheld the order directing the execution of the 

sentence pursuant to Article of War 5oi-• 
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3. The evidence for the prosecution summarizes as foll.ows: 
On 5 Septanber 19441 the mission of the American forces 

in the vicinity of St. Nazaire, France, was to contain the Gennan 
garrison manning the perimeter defenses of that city (R27). 
T.he artill.ery was wideJ.7 dispersed, but in position, tiring on 
enemy' troops and prepared to mass fire on any German offensive 
moves (R7,27). Accused was a battWen assistant S-3 in charge 
of a subordinate fire direction center in Blain, France (R7). 
Because of the emergency character of the assignment and of the 
inexperience of his newly commissioned assistant , he was under 
affirmative order• not to leave his place of duty without 
permission from a superior (R7-9,24,25,29,31). At least one 
battel"T of the battalion artill.ery, the division cannon compaey 
and two platoons or attached tank destroyers were under his 
c;ontrol lR7,24). He had no duties other than at the center 
~RS) and none to contact civilians (R6S). · 

During the evening of this day Captain Joel L. Oliver, 
a battery officer, came to the fire direction center, and at 
sometime between the hours of 19QO and 2045,. accused invited 
him to ·go to Nozay. He refused (Rl.1119). Soon thereafter accused 
told his assistant to notify any callers that he would be in the 
Yayort1 office in Blain, took a message center jeep with its, 
drivel! and another enl.iated man and left (RU,21). The departure 
was without permisaien (R25,31). They drove in and about Blain, and 
then proceeded about nine miles northeast to Noz81', where they rode 
around and stopped at a hotel for a meal (RJ4,45-47; Pros.Ex.4). 

Thereafter they" proceeded in a southerly direction on the 
Rennes-Nantes highway. It was a clear night, but dark and driving 
was under blackout (R.23,4s). The speed limit was 20 to 25 miles 
an hour (RJ5,48). Accused cautioned the driver at one time 
concerning his speed, but at a point several miles south ot Noz81' 
while they nre traveling at about 35 or 40 miles an hour• an . 
accident occurred. A French automobile sudde~ appeared in the 
middle of the road going north at fast speed (ru+S,52; Pros.Exs.2,4). 
The jeep swerved to its right oft the road, across it to the left, 
then turned over, and rolled back to the right CR49; I>ros.Ex.l). 
Accused and his driver were injured arxl the accompanp.ng enlisted 
man killed (R1+9). Damage to the truck was extensive (R39). The 
skid marks though not continuous were 90 ;yards in length (R35). The 
driver th~ght the accident would have happened regardless or his 
speed (R50J, Accused returned to the fire direction center about 
2300 hours .. ~Rl2). A !ire miss11>n had been called for in his absence 
(RS,67). ihe next morning, in the course or an official inTesUgation, 
accused made a sworn statement, later reducfd to writing and signed,
that he did not go to Nozq (R,32; Pros.Ex.2). · 

4. The accused, after his right. were explained to him, elected. 
to be sworn and testified in substance as foll.on: · 

. _,...,
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He was commanding officer of the fire direction 

center, had on other occasions left the area on official ciutiea, 
and felt that he was within his authorit7 in leaving at this 
time (R;S). It was advisable to see the Mayor of .Blain concern
ing the presence of friendly civilians in the target area, and 
also to determine what knowledge that official had concerning the 
iresence of enem;y pat:rOls reported by the Free French forces to be 
in the woods to the north (R6o). He searched Blain unsuccessfully 
for the Mayor, and sought also to find his secretary who lived near 
the Noza7 roadl Having reached the outskirts of Blain and not 
hav.ing found the secretary's house, he decided to proceed to the 
.3rd Battalion, .3Jlst Infantry, Command Post whose troops his 
artillery supported. He considered that this organization might 
have information concerning the reported enem;y pitrols. After 
proceeding seven or eight kilometers, he was aware that he was 
OJ?. the wrong road, but intended to turn to the right and south oii 
another road. When he reached this intersection about two milea 
south of Nozay, his driver was hungr'T and they- turned left and 
went to the edge of that town and ate. Going to Nozay and back 
from the intersection, was his only unauthorized travel (R5~1 60t 

In ret~g 'bJ" the eastern route (Rennes..Nantes highway) 
he warned his driver about speeding. His estimate of the speed 
of the vehicle at the time of the accident was about 25 miles an 
hour. He felt the accident would have occurred regardless of the 
speed, because his driver was blinded (R;S,62). 

His admissions were: that he did not secure permission 
to leave; that he did not have specific authority- to t alee up an:r 
matter with_the Mayor; that he did say to Captain Oliver, "Let's 
ge someplace, Joe•; and that he did go to Nozay (B.63,64). .. · 

Stipulations were introduced as to the testimon)" of 
character witnesses to the effect that accused in action had been 
cooperative, efficient and courageous in the finest traditions of 
the Army, outstanding, hard working"and conscientie118. An 
~stance of his heroism in reconnaissance under fire was recited 
(R66,67). - . 

5. a. Stzpgifiatipn, Chirn I: Whether the excessi•e speed 
was negligence and whether it was the proximate cause of the 
injur;y were questions of fact for the court, which were found 
against the accused on co.11.petent evidence. As senior officer in 
the vehicle, be was responsible for its proper operations, and · 
the neglig~ce of the clitver may be imputed to him. (ClL ETO 2788, 
Cgats and Garcia; III Bull. JAG 473). The ease under Charge I 
is within the 8Jrd Article of War (See Cl( 2J..1729, III Bull. JAG. 
.38.3). - -.. 

b. Si;gsitisAt,iop, Cb•ti' II: Likewise, there is clear 
evidence that accuaed·le!t·his-organization without leaTe. H~e 
version is much waalcened by reference to Pros.Ex.2 which reveal.a ~O4 5 7 
that he could have gone directly from Blain to the inf&ntr'T c~~ 
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post by proceeding two 'miles east. Instead his route involved 
travel of 21 miles. 

, c. Spec1f'ication Jz, Charu IIIa The of'!icial statement 

was signed and sworn to, and in effect.confessed as false in 

court. This is an offense µnder Article of War 95 (Mal, 1928, 

par.1511 · p.186,; C1l ETO 5389, Pgmera,ptz). · 


. , 

6. 'lhe charge sheet shows that accused is 22 ;years of age, 

was commissioned. a'second lieutentant 20 Septemb~r 1942 (to serve 

for the duration of the war plu.s six months), promoted to first 

lieutenaat 30 April 1943 and to captain 1 Januar)" 1944. 


. 7. 'lhe court was legallY constituted and had jurisdiction 
of the person and offenses. No errors injuriously affecting 
the substantial rights of accused were oorrmitted during the trial. 
The Board ~f Review is of the opinion that the record of trial 1a 

· legail3 sufficient to support the findings of guilty and the ' 
sentence. 

8.. A sentence of dismissal is mandator;r u.pon conviction 
of a violation of Article of War 95 and authorized upon conviction 
of a violation of Articles of War 61. and 83. 

/) /l .;/

___..6-..~_;-/J._,_fL_._114....____J'udge Advocate 

d · 
I
'{~. JlUge AdTOCata 
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lat Incl. 

War Department, Branch Otfice ot The Jud_ge Advocate General with 
the European Theater of Operations. 31 MAR }Q.1.t; TO& Command
ing General, European Theater of Operations; 'i1lO 887, U .s~ A.rrq. 

\, 

l. In the case of Captain JOHN B. PORTER (o-q.91308), 906th. 
Field Artillery Battalion, attention is invited to the foregoing 
holding by the~Board of Review that the record of trial is 
leg~ sufficient to npp0rl the findings of guilt7 and the sen• 
tence, which holding is hereby apprond.- Under the provisions 
of Article of War 5Qi, you mw have authorit7 to order execution .. 
of the sentence. 

2. When copies of the published order are forwarded to · 
this office, they should be accompanied. by the foregeing holding 
and this imorsement. 'l'he file number of the record in this · 
office is CM ETO 8457•. For convenience of·reference please place 
that num):er in brackets at· tbe end of the order: (Ql ETO 8457). 

/~/~··
,1~zz,/,'

1'. c. llcHEIL, 

Brigadier General,- United States A~, 


Assistant Ju:ige .Advocate.General. 


( Sentence ordered executed. oc7a, .-ro, 4 April 1945.) 
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:Sranch Office of The Judge Advocate General 
with the 

European Theater of Operations 
. APO 887 

BOAlm OF R..WIEW NO. 1 
~ 'l APR 1945 

CM ETO 8458 

U N I T E D S T A. T E S ) JRD AIR DIVISION 
) 

v. ) Trial by GCM, convened at AAF Station 
) 142, APO 559 (England), 24 January 

Second Lieutenant EARL L. ) · 1945. Sentence: DismissB.l and total 
PENICK (0-755039), 73lst 
Bombardment Squadron, 452nd 
Bombardment Group ( H) 

) 
) 
) 

forfeitures. 

HOLDING by BOARD OF R.w'C"fIDV NO. 1 

HITER, BURRON and STEVENS, Judge Advocates 


BUPEOW Dissenting in Part 


1. The record of trial in the case of the officer named above has 
been examined by the Board of' Review and the Board submits this, its 
holding, to the Assistant Judge Advocate General in charge of the Branch 
Office of The Judge Advocate General with the European Theater of Opera
tions. ' 

2. Accused was tried upon the following charges and specifications: 

CHARGE I: Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant Earl 
L. Penick, 73lst Bombardment Squadron, 452nd 
Bombardment Group (H), was, at Hingham, 
Norfolk, England, on or about 16,November 
19h4, disorderly in uniform in a pubJ+c place, 
to wit: Fish and Chips Shop operated by 
George Farrants. 

Specification 2: In tha.t * * * did, at Hingham, 
Norfolk, England, on or about 16 November 
1944, commit an assault and battery upon 
Grace Elizabeth Farrants by wrongfu.lly 8458
grasping her on the to dy With his han::i s and 
throwing her to the floor. 

, 1 hJ Fl[µ: tUf'o • 
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Specification 3: In tillit * * * did, at Hingham, 
· Norfolk, England, on or about 16 November 

1944, wrongfully and willfully fraternize 
and associate socially with Staff Sergeant 
Donald J. Wolfe and Sergeant Grady F • Miller, 
enlisted men in the military service of the 
United States. 

CHARGE II: Violation of the 6lst Article of War. 

Specification: In that * •~ * did, Without proper 
leave, absent himself from h:i.s command at 
AAF Station 142, APO 559, U.s. Anrry, from 
about 21 De.::cmber 19hh to about 25 December 
1944. 

He pleaded not guilty to, and was found guilty of both charges and the 
spec:ifications theretinder~ No evidence of previous convict:tons was intro
duced. He was sentenced to be dismissed the service, to forfeit all pay 
and allowances due or to become due, and to be confined &t hard labor, at 
such place as the reviewing authority may direct, for one year. The 
revi.ewin~ authority, the Comma!'ldi.ng General, 3rd Air Division, approved 
only so nru.ch of the sentence as provided for dismissal from the f:ervice 
.and forfeiture of all pay and allowances.due or to become due, and for
warded the record of trial for action under Article of War 48. The 
confinning authority, the Commandine General, European Theater of Opera.
tions, confinned the sentence as modified, though deeming it, as so 
modified, wholly inadequate punishment for an officer convicted of such 
gross and serious. misconduct,, and withheld the order directing the execu
tion of the sentence pursuant to Article of War 50l. 

3e' The evidence for the prosecution summarizes as follows: 

At about 1900 hours on 16 November 1944 accused and Sta.ff Ser
geant Donald J. Wolfe cycled tcgether f.'rom their~post to the t..own of 
Hingham, Norfolk, -England, where they went first to the "Unicorn" 
public house and later to the "Cock" public house. There they spent 
much or the evening, talking, drinking and playing darts. Accused drank 
beer with Wolfe and 11:1. th Statf Sergeant Grady F. Miller frcm time to time 
(R7-lO; Pros.Exel). At about 2220 hours he and ¥iller proceeded to a small 
restaurant operated by Mr. George Farrants and his wife, Grace Elizabeth 
Farrants, and C-onswned food (RJ0,47; Pros.Ex.l). 

' -
Mrs. Farrants requested all in the restaurant to leave at about 

2300 hours, as it was closing time.· Everyone complied except' accused and, 
Miller (R30). When they persisted in staying she called her husband, who 
meeting with continued refusal, loud talk and a threatening gesture or an 
~ttempted blow from accused's fist, forcibly ejected him fro~ the shop and 
bolted the door (m.5,16,31,,321 51-53). Although accused had first offered 
violence, Farrants thereafter lifted up a fire extinguisher against~S 
and struck him with his fist (R22,l.i0,41,50,55). _ . '04:;) . ' 

· ... -. .,.rz-rrrr 
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Miller entered 'the fray when accused was evicted from the 
restaurant, and held Farrants on the floor (PJ.7,32,53). Accused than 
,forced the door open by brealdng the bolt assembly, sought to reach 
Farrants, antl pushed Mrs. Farrants first aside and then to the floor 
when she interfered (Rl7,32,53). The struggle ended with the coming 
of help in response to her cries (R33,53). 

Accused's version of the facts, as set forth in his sworn. 

statement of 27 November 194h, introduced by the prosecution at the 

tria.l, varies from the above to the extent of his claim that the 

quarrel was due to Farrant's remarks about "Yanks", and that. he was 

guilty of no violence whatsoever (R79; Pros.Ex.l). 


At about 0300 hours on 20 Decembert upon call for an operational 

mission, accused could not be found (R61-64J • He should have been in his 

barracks, but his bed had not been slept in, and he was nowbere in the 

area (R64). 'Search of the base was made, and his quarters were frequently 

checked, but he was not present for duty until 25 Decenber 1944 (R71-75). 

He had no pennission to be absent (R711 78,79). 


4. Accused, after his rights were explained to him, elected to be 

sworn and to testify only as to Specification 2 of Charge I. After answer

ing only a few introductory questions, he withdrew from the stand (R81-82). 


-It was stipulated that accused had flown 27 operational missions (RBO) • 
By stirnlation the written statement made by Miller (who was at the ti.me· , 
of the· trial missing in action) to the investigating officer was admitted 
in evidence. Miller's statement coincides with the prosecution's testimony 
concerning the events prior to 2300. At that time, he stated he heard 
Farrants and accused cursing and sa:w Farrants advance towards accused with 
an obje~t~in his hand saylng, "I'll kill yoi.i"• He perSU.aded Farra.nts 
first :to. desist, and was almost out the door with accused, whom Farrants 
then struck. He restrained Farrants, while the woman 'got accused outside, 
and then he left. In departing he was struck a hard blow in the back 
(Rel; Der.Ex.A). 

5. a. §pecif'ication l, Charge I: 

. There was no specific testiploey that accused was in uniform. 
The witnesses in the shop, however, recognized him as a lieutenant, although 
one at least had not seen hlm before and even though he was not so addressed 
there (Rl6,20,30,>o).· Wearing the u.nifonn is mandatory ey- military personn,el 
during war. It has been repeatedly held that under such circumstances it 
may be inferred that he was in uniform (Dig.Op. JAG, 1912-l.iO, sec.453 · (11), 
pp.342-343; CM ETO 339, Gage). There is competent evidence or a disorder 
caused by accused. ' · 

be .§pacification 2, Charge I: 

Since there is evidence that accused provoked the fray, and 
was thus the aggressor, his violence against Mrs. Farrants, llho S~fWt{ ~ 
quell the disturbance,_ is none the less a battery against her eveiP~6fi~ 
she first placed hands upon him. She had the da:f'inite right to go to the 
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aid of her husband and accused none to retaliate (5 C.J. sec. 238, P• 751 
and note 88b; 4 Am. Jur., sec.54, P• 155; Re3tatement of the Law of Torts, 
i;ec.76(b)). 

c. Specification 3, Charge I: 

. It is alleged that accused did "wrong.fully and willfully 
fraternize and associat~ socially" with Staff Sergeant Wolfe and Sergeant 
Lli.ller, enlisted raen in the military service of the United States. The 
eYidence shows that accused spent much time talldng, drinking and playing 
darts with the enlisted men in a public place. In the opinion of the 
Board of Rev:i.ew, the record supports the cC1nviction (Patterson, W.D. 
GCHO No. 61~, 10 Nov. 1944; CM 226512, ~ (1943) 1 lS B.R. 105, II Bulle 
JAG 17; CM ETO 6235, I.eonarn., and authorities therein cited). 

d. · Specification, Charge II: 

There is clear evidence that accused left his organization 
without leave as alleged during a period of continued operations against 

~ the enemy. 

6. The charge sheet shows that accused is ·20 years eleven months of 
age, had _enlisted service from 4 Au6ust 1942 to 11 September 1943; and 

'attached papers show that he was comrrl.ssioned a second lieutenant, Air 

Corps, 11 September 1943. · . _ , 


•· 7 • The court was legally constituted and had jurisdiction of the 
person and offenses. No errors injuriously affecting the substantial 
rights of accused were committed during the trial. The' Board of Review 
is of the opinion that.the record of trial ·is legally sufficient to sup
port the .findings of. guilty arrl the sentence. . v 

8. A sentence of dismiss.al 'is authorized upon conviction of an 

offense in violation of Article of War 61 or 96• 


.._(Di....._s_s_e_n_tin__.g...._i_n_p_art_..)_____Judge Advocate 

tta~f •~u-<.,f__ , h, Judge Advocate 
1. 
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Branch Office of The Judge Advocate General 
with the 

European 'lheater of Operations 
APO 887 

BOA.RD OF REVIffi NO. l 

CM ETC 8458 

UNITED STA.TES 

v. 

Second Lieutenant EARL L. PENICK 
(0-755039), 73lst Bombardment 
Squadron, 452nd Bombardment Group 
(H) 

) 
) 
) 
) 
) 
) 
) 
) 

3RD AIR DIVISION 

Trial by GCM, convened at W' 
Station 142, APO 559 (England), 
24 January 1945. Sentence: 
Dismissal and total forfeitures. 

CONCURRING and DISSENTOO OPINION by 
BURROIT, Judge Advocate 

1. I concur in the holding of the Board or Review that the record 
of trial is legally sufffcient to support the findings of guilty of 
Charge I and Specification l and 2 thereof and of Charge II and its 
Specification, and legally sufficient to support the sentence. I cannot 
agree that Specification 3·of Charge I alleges any offense, and an there
fore of the opinion that the record is legally insufficient to support a 
finding of guilty thereof. 

2. a. The specification in rrr:r opinion states no offense. ttFraternize" 
is defined by Webster, "to associate or hold fellowship upon comradely 
terms", and "socially" as "Marked by companionship with others.n The 
effect of the allegation is to accuse the officer of wrongfully being a 
comrade in arms, a relationship 'Which is not blamewortJv1 rut on the con
trary, precisely his duty (Par. 31 AR 6oO-lO, 8 July 1944)•. Officers en
joined to "keep in a.s close touch as possible l'd.th the men" and to build 
"relations of confidence and sympathy" (AR 6oo-10, supra) shoiil.d not be 
convicted on a specification alleging on its face only canpllance in 
private ldth that ~1ty. 

b. Furthermore, if the accused did not have notice of the offense 
charged, the specification is fatally defective. The m~ority' aBfll~~ ~at 
drinking is a bad kind of fratentlzation and therefore the defen~j~
notice. Drinking with enlisted men, whoring or gambling with them, are 
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distinct well recognized.offenses which impair discipline and reduce 
respect of officers·. It will be observed that one of these three offenses 
could be proved 1mder the majority's theory, and perhaps also the other 
b~o, or sodomy, or any possible act of the officer's relations ~th the 
men not intended as unfriendlY, which the court might by chance consider 
improper. If a specification is to constitute anything more than a 
blanket accusation of general guilt, it should specify the offense charged. 

c. Besides differing as to the substance of the specification, 
and on the existence of notice, I am wholly out of accord with the philosophy 
underlying this finding. It is to be remembered that this is an Army of a. 
democracy engaged in a wa:r for the rights of men. We have too often in 
history dP-feated armies with officer caste systems to regard their practices 
as desirable, yet this holding is in that philosophy. The contrary American 
doctrine, set forth in the pertinent regulation, emphasizes leadership with 
discipline, as opposed to caste. This command theory is successful with 
the American sol'di.er. No greater surrender of the freedom and dignity of 
men than is necessary should ever be made, and tendencies in that direction 
should be resisted in the Army as elsewhere. The people would not approve, 
nor should the Army sanction, an indign Rtatus i..'ljurious to the self-respect 
of the ordinary soldier. Furthermore, it seems anathema to see an officer 
of a democracy sentenced for the offense of wrongfully fraternizing with 
his fellow citizens of the United States. 

d. The holding by the .majority is not controlled by the decisions 
cited. 

3. For the foregoing reasons, dissent is expressed to the holding of 
the Board of Review under Specification 3 of Charge Ie 

'1. ~Judge Advocate 
~· > . 

8458 
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1st Ind. 

Viar Department, Branch Office of Th~ ..Ju'4!~ Ad7pcate General with the 
European Theater of .Operations. ~ 7 APK 194::> TO: Commanding 
General, European Theater of Operations, APO 887,.U. s. Army. 

1. In the case of Second Lieutenant EARL L. PENICK (6-755039), 
73lst Bombardment Squadron, 452nd Bombardment Group (H), attention is 
invited to the foregoing holding by the Board of Re·.riew that the 
record of trial is legally sufficient to support the findings of 
guilty and the sentence, which holding is hereb-.r approved. Under the 
provisions of Article of War 5o·!, you now have authority to order execu
tion of the sentence0 

2. 'When copies of the published order are forwarded to this office, 
they should be·accompmiied by the foregoing holding and this indorsement. 
The file number of the record in this office is CM ETO 8458. For con
venience of reference please place that number in brackets at ·the end 
of the order: (CM ETO 8458). . , 

.~i/f {: ?~"1' 
l 

~ E.C • McNEIL, 
BrigAd.1er GE'!nerd, United §t§tn Army, 

A.ssistant Judge Advocate~~. 

CONFIDENT/Al 8458·- l 
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Branch 	Office of The Judge Advocate ·General 
· with the 

Europ:l an Theater of Operations 
APO 887 

BOARD OF REVIE1U NO. l 19 MAY 1945 
CM ETO 8474 

UNI TED S T A T E S ) , 78TH INFANTRY DIVISION 
) . 

v. ·) Trial by GCM, ·convened at 
) Rotgen, Germany, 23 February 

Pr'i vate First· Class EARL ) 1945. Sentence: Dishonor
\'i. ANDOSCIA (31455324) I 
Comp any L,. 310th Infan try 

) 
) 

able d iscbarge (suspended), 
total forfeituxes and confine

) 
) 

ment at hard la. bor for 20 years. 
Loire Disciplinary Training 

) Center, Le l.Ians, Fra.-i.ce. 

HOLDING by BOARD OF REVIEVS NO. l 

RITER, BUR..'t\OVJ and STEVENS, Judge Advocates 


1. The re.cord of trial in the case of the so l:l ier 
named above has been examined in the Branch Office of The 
Judge Advocate General with the European Theater of Oper
ations and there found legally ··insufficient in part to . 
support the findings an:l sentence. The record of trial 
has· now been examined by the Board of Review and the Board 
submits this, its holding, to the Assistant Judge Advocate 
General in charge of said Branch Office. 

2. The accused was tried. upon the following Charge 
and specifications: 

CHARGE: Violatio~ of the 75tb Article of War. 

Specification 1: In that Private First Class 
Earl w. Andoscia, Company L, 310tb Infantry, 
did, near Konzen, Germany, on or about 30 
January 1945 1 misbehave himself before 
the enemy, by fai lj_ng to' advance with his 
c om.>nand, which had.,/Vtien been ordered for
.w~rd by its corr..mandibg officer to -engage 
.with the enemy forces, which forces, the 
said. commarrl was then opposing. 

riJN!IDJ-'ri I~ .. 
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S,I:ecification 2: In that * * * did, at 
Konzen, Germ.any, on or a.bout 30 January 
1945, run away from his Company, which 
was ;then engaged with the enemy, and 
did not return· thereto ur.til be was re
turne~ thereto by the Provost I'o!arshal, 
78th Infantry Division. 

He pleaded guilty and,· two-thirds of the members of,the 
court .present at the time· the vote was ta.ken concurring,· 
v:a.s found guilty of the Cr.arge s.nd both specifications 
thereunder. Evidence was introduced of one previous con
viction by summary court for absence without:; leave for one 

_ 	 day and breach of restriction in violation of Articles of 
War 61 a.n:'l. 96. Three-fourths of the members of the court 
present at the time the vote was taken concurring, he wa:s 
sentenced to be dishonorably discharged tbe service, to 
forfeit all pay and. al lowm ces due or tp become due, and 
to be confined at ha.rd labor, at such·p·la.ce as the review
ing authority may direct, for 20 yea.rs. The reviewing 
a.uthori ty approved th~ sentence and ordered it executed 
but suspended tr.e execution of that portion thereof ad• 
·judging 	dishonorable discharge until the soldier's release 
from confinement, and designated the Loire Disciplinary 
Training Center, Le Mans, France, as the place of confine~ 
ment. The prcceedings were published in General Court
Ma.rtia.l Orders Number 7, Headquarters 78th Infantry Divi
sion, APO 78, u. S. Army, 0 March 1945. · 

3. The following facts proved by the_ prosecution in 
support of accused's pleas of guilty a.re ~mdisputed: 

It was the mission of Company L, ~10th Infantry, 
to attack the town of Konzen, Germany, early on the morn~ 
ing of ~O January 1945. For this purpose, accused's platoon 
marched three miles before daybreak to the line .of departure, 
where a halt was made to await the battalion ord.ers as to 
the exact time of the assault. . The men began to "dig in" 
(R6,7). 

. . 
Accused was an arrmuni tion bearer of a baz.ooka. team 

consisting of himself.and Private First Class John E. Bunn. 
He had knowledge of the impending a.tt.ack and of his duties 
therein (R7). He and B~nn arrived at the line of departure 
without having secured their bazooka and ammunition at the 
supply point, some 500 or 600 yards to the rear, as directed 
(R7-9). The platoon leader estimated that there remained 
at least a half hour before ~he assault, and personally 
·gave accused and Bunn an order to ret'..trn to the supply point, 

..; 2 .. 
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secure t-he above articles, and to report back to him either 
at the line of departure or in the town (R7,9,10). The , 
two soldiers pl:' oceeded as orc.eredj secured the above materiel, 
and started back to tee front. Bunn last saw accused walk
ing about 20 yards behind him along a clearly defined and 
deep rs.th in the snow. It was still dark (R7,12,13). 
Later on his journey, he noticed accused's absence, searched 
vainly for him where last seen, and moved forward again, 
reporting back to the platoon leader. His trip required 
only thirty minutes (RS,10,13). He was sent back to find 
accused, but failed, al though he aid disc over six rounds 
of bazooka am;r-uni ti on along the :r:a th, the usual load for 
one man. He and another divided the burden of the ammuni
tion and proceeded into the attack at about 0800 hours with
out accused, who did not partici:r:ate (R6,S,10-12). There 
were only two bazooka teams in the platoon (R7), arrl only 
one in accused's squad (Rl2). Bunn did not think accused 
seen~d nervous or showed any nervous reaction (Rl2). 

Accused surrendered to a military policeman at 

Rotgen, Germany 1 the sama day at 1000 hours. He said he 

wanted to turn in and that he had come back from the front, 

where he "just couldn't take it" (Rll.3,14). He see!:led to 


· be under a nervous strain and frightened, but he was not 
frantic or hysterical (Rl5). 

' 
4. The defense introduced, without objection from 

the prosecut!on, a psychiatric report signed bf the divis~on 
psychiatrist dated 17 February 1945 (Rl5; Ex.A). It con• 
sisted of a mimeographed sheet with bls.nks filled by typing,
and purported to show his opinion, based on an exa~ination 
of accused on 14 February 1945 1 that: accused's diagnosis 
was "Anxiety Neurosis, Fear and Panic Reaction"; that he 
was sane enough to conduct his defense; that at the time 
of the alleged offense he had a defect of the mind which 
"probably" .kept him from knowing the nature and consequences 
of his act; and that he was "probably" unable to refrain 
therefrom. The "evidence" as to accused's behavior was 
said to be ··•Fear and Panic Reaction" •. The mimeographed 
conclusion was to the effect that accused was not mentally
responsible at the time of the acts alleged. The final 
recommendation was. "Return to duty if possible, ·after 
treatment". 

The accused, after his right§ as a witness were 
· explained to him, elected to remain silent~ and no other 
evidence was introduced in his behalf (Rl6J• 
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. 5. The plead1ng in the case deserves criticism. 
There is but one act proven in this case, ,and but one 
offense. The two specifications, therefore, present an 
erroneous multiplication of charges. The allegations are 
in legal effect the same (Clli ETC 1663, Ison), and either 
would be sustained by the proof hereln.---perhaps it may
be argued with logical nicety that if accused ran away 
from his company as alleged in Specification 2, he could 
not have been present with the company ar.d failed to advance, 
and by such artificiality Specifica.tion 1 should be dis
approved. The form of pleading is a procedural matter, 
and it is patent that thereby accused had full notice of 
the offense cbar~ed, and suffered no injury to his sub-
s'tan tial. rights CCH ETO 11.97, Carr; CM ETO 10362, Hindma.rcb). 
The error is therefore harmles~ rticularly in view of 
his plea of guilty, which may properly be regarded as a 
waiver of any objection to the form of pleading (!,:CM, 1928, 
par.64~, p.51). 

6. There is no question but that accused com.mit·ted 

the cowardly offense charged, and by his absence prejudiced 

the cause of hi~ country. By leaving on his comrades the 

duty he owed, and thereby increasing the odds against them, 

he bears. a.s well the guilt of increasinc; their casualties 

and lessening their chances of surviving the ordeal they 

bora bravely. The only ground whereby he may be excused 

from this despicable act is that of lnsanity, arrl the 

issue of the case is whether that defense is made. 


In the record of trial, there is no evidence, as 
such, of mental irresponsibility, for tbe psychia trio. re
port is not evidence but hearsay. The basis for the p.ur• 
ported opinion is apparently fright. There is no mention 
in it of combat fatigue, nor' is there elsewhere in the 
record of trial. Such a ·casual sug6estion 'of insanity as 
this :i;erfunctory insertion of hearsa;y, whereby a psychiatrist 
may have said that in his opinion this accused was not re• 
sponsible because he was afraid, will not be a defense to 
so harsh a charge. It will not be held to upset the ].:%t'e• 
sumption of sanity, for it is too alight in so great a 
case. Against the hearsay, there stands the direct testi• 
mony of bis comrade in the line, that accused was not 
nervous, ar:D. of another at the scene of surrender, that 
thcugh under nervous strain and frightened, he was neither 
frantic nor hysterical. The court was warranted in dis• 

. regarding the hearsay opinion, especially in view of the 
direct evidence, the plea of guilty, and the court's own 
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peculia;r knowledge of human motives and actions in battle 
(CM ETO 1404 1 Stack; CM ETO 16631 Ison; CM ETO 4570f 
Hawkins; CM NATO 2047 1 III Bull. JAG 395 ( 36) 1 p.229 J. 

"Where there was no subs tan ti"al evidence of 
insanity the presumption of sanity contem
plated in paragraph 63 and 112, M.C .M., was 
operative***" (C.M. 193543(1930), Dig. 
Op. JAG, 1912440, sec.395(36), p.227). · 

It must be concluded that the defense did not have 
a legitimate plea of insanity and that defense counsel was 
cognizant of this fact and therefore allowed his client to 
plead gui1tyo By way of extenuation and in order to secure 
lenient treatment of accused, he presented the psychiatric 
report. ·There was no other proper function of the report 
under the circumstances.· To interpret the procedure
otherwise is to. impute to defense ·counsel either. gross 
ignorance of trial procedure or sharp practice•.~either 
imputation is justified. · · 

7. The charge sheet shows that accused is 20 years 
of age and was inducted 14 !1Iarcb 1944 at Fort Devens, 
Massachusetts, to serve for the duration·of the war plus 
six months. He had no prior service. 

s. The court was legally constituted and had juris• 
diction of the person and offense. No errors injuriously
affectlng the substm tial rights of accused were corami tted 
during the trial. The Board of Review is of the opinio~ 
that the record of trial is legally sufficient to support 
the findings of guilty and the sentence. 

9. The penalty for misbehavior before the enemy is 
death or·such other punishment as a court-martial may 
direct (AW 75). The designation of the Loire Disciplin
ary Training Center, I.e Mans, Franc~ was proper (Ltr. Hq. 
European Theater of Operations, AG 252, Op. TPM, 19 Dec 
1944, :i;a r.3). J~ ·-

~Iii Judge Advocate 

,ltm -l',,~ Judge Advpc_ate 

h J: Yr~ M- ()~-~· Judge Advocate 
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Branch Office of The Judge Advocate General" 
with the 

European Theater of Operations 
APO 887 

·BOARD OF REVIEW NO. 1 28 MAR.1945 
CM ETO Bl,. 85 

UNITED S..TATES ) BOTH INFANTRY DIVISION 

") 


v. ) '.£rial by GCM, convened at APO 80, 
) U. s. Army, .19 January 1945~ Sen

Private HENRY C. BEARD tence: Dishonorable discharge, 
(35503078), Company B, total forfeitures and confinement 
318th Infantry ·at hard labor for 50 years. Easternl 

) Bran~h, United States Disciplinary 
) Barracks, Greenhaven, New York • 

•1· 

HOLDING by BOARD OF REVIE"i NO. 1 

RITER, BURROW and STEVENS, Judge Advocates 


1. The record of trial in the case of the soldier named above 
bas been examined by 'the Board of Review. · 

2. :Accused was tried upon the following Charge and specifica
tions: · 

CHARGE: Violation of the 5_8th Article of.War. 

Specification 1: In that Private Henry c. Beard, 
Company B, 318th Infantry, did, in the vicinity 
of·landremont, France, on or about 8 October, · 
1944, desert the service of the'United States, 
by quitting and absenting himself without.proper 
leave from his organization'and piace ot duty 
with .intent to avoid hazardous duty to-wit: 
participation in operations against an enemy 
of the United States and did remain absent in 
desertion until he was apprehended·.at Lerouville, ' 
France on or about 19 November 1944. 

·t 
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- Specification 2: In that*** did, in the vicinity· 

of Grentzingen, Luxembourg, on or about 22 Decem
ber 1944, desert the service of the United States, 
by' quitting and absenting himself' without proper · 
leave from his organization and place of duty 
with intent to avoid hazardous duty to-wit: parti 
cipa~ion in operations· against an enemy o~ the 
United States and did remain absent in desertion 
until he surrendered himself' at Colmar, Luxem
bourg on or about 29 December 1944. 

Specification 3: In that* * * did, in the vicinity 
of Colmar, Luxembourg, on or about 30 December 
1944, desert the service ot the United States, 
by quitting and absenting himself without proper 
leave- from his organization and place of duty 
with intent to avoid hazardous duty to-rlti 
participation in operations against an.enemy of 
the United States and did remain absent in de
sertion until he surrendered himself at Ettel 

. bruck, Luxembourg on or about 4 January 1945. 

He pleaded. not guilty and~ all of the members of the court present at 
the time the vote was t~en concurring, was found guilty ot Specifica
tion l, except the words "was apprehended" substituting therefor the 
words "surrendered himself'",· of the excepted words hot guilty and of 
th~ substituted words guilty, and guilty of Sp.ecifications_2 and 3 and 

• 	 of the Charge. No evidence .ot previous convictions was introduced. · 
All ot 1the members of the court present at the time the vote was taken 
concurring, h was sentenced to be shot to dea · etry. The . 
reviewing authoritY, e omman ener , · an sion, 
approved "only.so much of the findings of' Guilty of Specification 1 or 
the Charge as f'inds the accused Guilty of. d'esertion rlth intent to avo~ 
hazardous duty from 8 October 1944 until he' surrendered himself' to miJi
tary control on 19 November 1944", appr9ved the findings as thus modi
fied, approved the sentence and forwarded the record of tl"ial "pursuant 
to Article of War 5~". · 

The confirming authority, the Commanding General,· European 
-Theater of Operations, disapproved the :finding of guilty or Specifica
tion 1 of the Charge, approved ohly so much of .the findings of guilty 

_ ot the Charge and Specifications 2 and 3, thereunder; as involved 
· tindings that the accused did' at the times and places, alleged absent 

himself' without leave until he surrendered at the times and places al
leged, in violation of Article or War 61, mitigated the sentence t.o 
dishonorable'discharge from the-service, forfeiture or all pay and. 
allowances due or to become due~ and confinement at hard labor for 50 
years, designated the Eas·tern Branch, United States Disciplinary 
Barracks, Greenhaven, New York, as the place or confinement, and with

8485 
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held th~ order directing execution of the sentence pursuant to Article 
- of War 5~. · 

'.3. The evidence cleariy s\ipports the findings as approved by the 
confirming authority .that accused absented himself without leave from 
22 December 1944 until he surrendered himself on 29:'Pecempei'. 1944 ·and 
from '.30 December 1944 until he surrendered himself. on 4 January 1945. 

4. The charge sheet shows that accused is 22 years and 11 months 
of age and was inducted 7 July 1942 to serve for the duration of the 
war plus six months. He had no prior' service. 

\ . . 
5. The court was legally constituted and ~.ad jurisdiction of the 

person and offenses. No errors injuriously affecting the substantial 
rights of the accused other than those noted and corrected by the con
firming authority were committed during the trial. The Board or Review 
is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty as modified by the confirming· authority · 
and the sen~ence as mitigated by the co,nfirming authority. :: 

6. The designation of the Ea.stern Branch, United States Discip
linary Barracks, Greenhaven, New York, as the place o£ confinement is 
authorized (A'I': 42; Cir.210, ':ID, 14 Sept. 1943, sec.YI, as amended). 

----1-~..;....,_· -!......_._______ Judge Advo.cate'.~. .JC 
-~-·Jt:: ..........._--.--. Judge Advocate 
...............,·,,._L_·.....~......,_...____ 


~~.~- JWge Advocate 
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1st Ind. 

ITar Department, Branch Office cf The Judge Advocate General· with the 
European Theater o:r Operations. 2 8 MAR 1Q~~ TO: Commanding · 
General, Furopean Theater of Op~rations, Al'O 'M7, U. S. Army. 

1. In the case of Private HENRY C. BEAT:.D (35503078), Company 
B, 318th Infantry, attention is invited to trie foregoing holding by 
the Board of Review that the record of trial is legally sufficient 
to support the findings o:r gullty as modi.tied· and the sentence as 
mitigated, which hglding is hereby approved. Under the provisions 
o:r Article of ~ar 5(}}, you now· have authority to order. execution of 
the sentence. 

2~ i'.'hen copies of the published order- are forwarded to this 
office, they should be accompanied by the foregoing holding and this 
indorsement. The file number of the record in this office is CM ETC 
8485. For.convenie~ce of reference, please place that number in 
brackets at the end of the order: (CM,ETO 8485). 

'./(fq~' 
E. C. ?1,cNEIL, 

Brigadier 	General, United States Ju:riry, 
Assistant Judge ~dvocate General. 

( Sentence ·as mitigated ordered executed. GCMO 101, ETO, s April 1945.) , 

~485 
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Branch Office of The Judge Advocate General 
with the 

European Th~ater of Operations
APO 887 

BOARD OF REVIEW NO. 2 

CM ETO 8492 

U N I T E D S T A T E S ) 
) 

v. ) 
) 

Private HIRliM L. WINTERS, ) 
Jr. (34581125), Troop A, )
12lst Cavalry Reconnaissance )
Squadron Mechanized ) 

2 5 MAY 1£~:'.. 

XV CORPli 

Trial by GCM, convened at Sarre
bo~rg, France, 20 February 1945. 
Sen~ence: Dishonorable discharge,
total forfeitures and confinement 
at hard labor for life. Eastern 
Branch, United States Disciplinary
Barracks, Greenhaven, New York. 

HOLDING by BOARD OF REVIEW NO. 2 

VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates 


• 

1. The record of trial in the case of the soldier named 
above has been examined by the Board of Review • 

. 2. Accused was tried upon the following ·charges and 
specifications: 

' . 
CHARGE I: Violation of the 64th Article of War. 

· Specification: In that Private Hiram L. 
Winters Jr., Troop A, 12lst Cav Ren 
Sq (Mecz), having received a lawful 
order from 2d Lt Carroll R. McGraw, 
an officer, who was then in the exe
cution of his office, to stand guard,
did at or near Neunhoffen, France, on 
or about 20 December 1944, willfully
disobey the same. 

849' 2 
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CH~RGE II: Violation of the 75th Article of War. 

Specification: In that·~** being present with 
his platoon while it was engaged with the 
enemy, did at or nea.r Neunhoffen, France, 
on or about 20 December 1944 shamefully 
abandon the said position and seek safety 
in the rear. 

He pleaded not guilty and, three-fourths of the members of 
the court present at the time the vote was taken concurring, 
was found guilty of the charges and specifications. Evi
dence was introduced of one previous conviction by special 
court~martial for absence without leave for 17 days in vio~ 
lation of Article of War 61. Three-fourths of the members 
of the court present when.· the vote was taken concurring 
he was sentenced to be dishonorably discharged the servlce, 
to forfeit all pay and allowances due or to become due and 
to be confined at hard labor, at such place as the reviewing· 

.authority may direct1 for the term of his natural life. 

The reviewing authority approved the sentence, designated 

the Eastern Branch, United States Disciplinary Barracks, 

Greenhaven, New Yorkt as the place of confinement and for

warded the record of trial for action pursuant to Article 

of War 50t. · 


• 
3. The evidence presented by the prosecution was sub


stantially as follows: 


Accused was a rifleman i~ Troop A, 12lst Cavalry 
(R7,ll). On 20 December 1944, his platoon was in Neunhoffen, 
France. About 2000 or 2100 hours the platoon pulled out of 
Neunhoffen, due to an enemy counter-attack, and withdrew to 
a new position about a half-mile away. The platoon reached 
its new position about midnight (R7). There accused approached 
his platoon leader, stating he was not· going to stay with the 
platoon that night and asked to be taken back to the rear 
echelon. Lieutenant McGraw (his platoon lead~r) told accused 
that he would not give him permission to leave the area, that 
he was to stay there that night and stand guard and showed 

·him where his position was to be (R8,12,15). After being 
· ordered to stand guard, accused remained there for a second 
or two and then walked away (Rl4). Although the platoon
remained in this location until 0800 hours the next morning 
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and Lieutenant McGraw's position was only ten yards from the 
one he designated for accused, he only saw accused once, about 
15 minutes after the above order was given, when accused was 
talking to one of the sergeants. He remained there a while · 
and then walked away and was not seen again while the platoon 
was in this position (RB,13,16,18). During the coµrse of · 
the day, the platoon received an enemy barrag~ and were 
forc.ed to remain in their shelters until the situation 
cleared up (R8). · 

At approximately 0800 hours on 21 December 1944, 

accused was seen by his troop commander in a "chow line 11 


at the .troop rear echelon about a mile from the position

his platoon was occupying (R19,20,21). 


4. The defense called a soldier in accused's troop

who testified that he had been under fire with the accused 

and the latter was very :scared and nervous •. He added.that 

while most of· the men joked about it after a shelling was 

over, accused was more scared at that time, than when the 

shelling was·going on (R22). · 


Accused, after his rights as a witness were fully 
explained to him (R23), was sworn and testified in substance 
as follows: He had been with his present organization si~e 
27 November and had taken part in several combat situations 
and patrols under shell fire. At one time he was sent back 
from a patrol because of his nervousness (R24). On.the night 
in question he asked Lieutenant McGraw to send him back, but 
he was ordered to.stay out there that night. He got on an 
armored car which came by and reported to Headquarters platoon 
at about 2200 hours and the next morning he was placed under 
arrest. He reported his nervous condition to the troop com

. mander on several occasions and was always told to report 
back to his platoon. The troop co,mmander repeatedly told 
him he would let him know in a couple of days if he could 
be sent.to the rear (R25). On cross-examination, accused 
testified he understood Lieutenant hlcGraw had ordered him 
to stay out there with the platoon and that approximately 
ten minutes later he left in the armored car and reported to 
headquarters platoon (R25). The Germans were then about· 500 
yards away from the position his platoon occupied and he did 
not return to his platoon either that night or the next day 
(R25,26) •. None of the other men in the platoon left their 
position (R26). When questioned by members of the court, 
accused stated his platoon had been fired on all afternoon 
and that after Lieutenant McGraw gave him orders to do so 
he did not take his position (R26,27). 

.. 
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- 3  - ~ ..,, 8492 



(278) 

5. Competent, uncont~adicted evidence established that 
on 20 December 1944, accused was given a direct order by 
Lieutenant li.cGraw, his platoon leader, to stand guard and 
that he willfully disobeyed this command. The evidence of 
the prosecution is corroborated by the admissions of the 
accused in his sworn testimony. His conduct evidenced an 
intentional defie.nce of authority. The order given by Lieu
tenant McGraw related to a military duty, was. one he was 
authorized to· issue, and immediate compliance was obviously 
contemplated. The findings of guilty of a viol~tion of 
Article of War 64 are fully supported by the evidence (MCM, 
1928, par.134.lh pp.148-149; CM ETO 7230 Magnanti; CM ETO 
7870, Bell). 

As to Charge II, the evidence shows that during 
the day 20 December 1944, accused's platoon received heavy
artillery barrages and withdrew one-half mile from the town 
of Neunhoffen to a defensive position. Accused testified 
the Germans were about 500 yards from his platoon's position
which had been fired on all afternoon. His organization 
was in contact with the enemy. "The words 'before the enemy' 
mean* * * in.contact with the enemy, either in the frong 
line in actual conflict or in reserve immediately to be 
engeged" (Dig.Op.J.AG, 1912-+940, sec.433(2), p.303). Under 
these circumstances he left his platoon and went to the 
troop rear echelon. By such conduct, he shamefully aban
doned his platoon while it was engaged with the enemy within 
the meaning of Article of War 75 (Winthrop's Military Law 
and Precedents, Reprint 1920, p.623). There is substantial 
evidence to sustain the findings of guilty of Charge II and 
its Specification (CM ETO 6406, Way; CM ETO 4820, Skovan). 

6. The charge sheet shows that accused is 22 years, 
five months of age, and wa·s inducted 20 November 1942. He 
had no prior service. 

7. The court was legally constituted and had juris
diction of the person and offenses. No errors injuriously 
affecting the substantial rights of accused were committed 
during the trial. The Board of Review is of the' opinion . 
that the record is legally sufficient to support the findings 
of guilty and the sentence. 

8. The penalty for either willful disobedience of 
the lawful command of a superior· officer in time qf- war,

• > • 
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or for misbehavior before the enemy, is death or such other 
pW1ishlr.ent as the court-martial may direct (AW 64;.AW 75).
The designation of the Eastern Branch, United States Discip
linary Barracks, Greenhaven, New York, as the place of con
finement, is propei: (.A.VJ 42; Cir.210, WD, 14 Sept.1943, sec. 
VI, as amended). . 

Judge Advocate 

.Advocate 
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Branch Office of 'Ihe Judge Advocate General 

with the 


European 'Iheater of Operations 

APO 887 · 

BO.ARD OF REVIEW NO. 1 

. CM ETO 85ll 

UNITED STATES ) SEVENTH UNITED STATES ABM'! 
) 

v•. 

Private HENRY SMITH (34512427 ), 
Company B, 1553rd Engineer · 
Heavy Ponton Battalion 

) 
) 
) 
) 
) 
) 

Trial by GCM, convened at 
Dllleville, France,15 February 
1945• Sentence& Dishonorable 
discharge,, total forfeitures 
aid confinement at hard labor 
for life. United States Peni• 

) tentiary, Lewisburg, Pennsylvania. 

HOID!OO- by BOARD OF REVIEW NO. 1 

RITER, BURROW and STEVENS, JudeJ1 Advocates 


le 'Ihe record of trial in the case of the soldier nained above 
has been examined by the Board of Review. 

2. Accused was tried upon the following charges and speci.. 
ficationss 

CHARGE Ia Violation of the 92nd Article of War .. 

-
Specifications In that Private Henry (NM!) Smith, 

Company B, 1553d Engineer Heavy Ponton Bat• 
talion, did at Aneumenil 9 France,. on or about 
30 November 1944, forcibly and feloniously, 
against her will, have carnal knowledge of 
Madame Yvonne Georges• · 

CHARGE IIa Violation of the 9Jrd Article of war •. 

Specification la In that • • • did, at .Aneumenil, 
France,, on or about 30 November 1944• commit 
the crime of sodOley' by felonious!y and against 
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the.order of nature having carnal connection 
per os with a human being, to wit, Mad~"lle 
Yvonne Georges, 

Specification 21 In that * * * did, at Pouxeaux, 
France, on or about 'Z7 Nover.iber 19441 with 
intent to conmit a felony, viz, ra9e, commit 
an assault upon Madame Genevieve Demang", by 
willfully and feloniously threatening the 
said Madame Genevieve Demange, with a deadly 
weapon, to wit, a knife. 

He pleaded not·gui1ty and, all of the members of the court present 
at the time the vote was taken concurring, was found guilty of 
Char'ge I and its Specification, and at least two-thirds of the 
members present at the time the vote was taken concurring, was found 
guilty of Charge II and its specifications. No evidence of previous 
convictions was introduced. 'Ihree-fourths of the members of the 

' 	 court present at the time the vote was taken concurring, he was 
sentenced to be dishonorably dischcrged the service, to forfeit a~l 
pay and allowances due or to beco."lle due, and to be confined at hard 
labor, at such place as the reviewing authority may direct, for the 
term of his nature1 life. The reviewing authority approved the 
sentence, designated United States Penitentiary, Lewisburg, Penn
sylvania as the place of confinement, and forwarded the record of 
1Y.t'ia1 for action pursuant to Article or War 501. 

3• Rape of Madame Yvonne ~orges (Qharge I and Specification)s 

a. 'lhe evidence proved more than one.act or intercourse 
between accused and Madame Georges. 'lhere was no motion by defense 
to require the prosecution to elect upon which act it would rely. 
On appellate review, it will be assumed that the prosecution elected 
to stend on the offense first shown b7 the evidence (CMETO 492, 
!ewis; CM ETO 7Cfl8, ~; CM ETO 8837• Wilson). 

be '!he act of intercourse was proved by convincing evidence 
and was admitted by accused in his sworn testimony•. 'lhe vital question 
is 'l'ihether Ile.dame Georges submitted to same as a result of fear for 
her life or great bodil.y harm directly induced by accused or whether 
she was a voluntary party to the coition. Prosecution's evidence and 
accused's testimony are in.direct conflict. A question of fact for 
the court was thereby created. '!he court elected to believe the 
evidence for the prosecution which is substantial and convincing that 
accused entereQ. the home of the victim and her husband soo~ after 
midnight armed with a hand grenade. With it he threatened both the 
victim and her husband. '!he inference is legitimate and fair that 
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he caused the victLTll through fear for her life and physical safety 
to submit to his carna1 desires. 

'There is a difference between consent and sub• 
mission; eveI;{ consent involves submission, but 
it by .no means follows that a mere submission 
involves consent "' "' ""' (52 CJ, sec.26, p.1017). • 

"Consent 1 however reluctant, negatives rapei but 
where the woman is inaensible through trigi.t. or 

·where she ceases resistance under fear of death 
or other .great harm (such fear being gaged by her 
own capacity) the conau.mmated act is rape•. 
(1 Wharton's Criminl TJiW (12th Ea~, 1932);· sec. 
7o:r, p.942). · 

'!be evidence forms· a familiar pattern to the Board of Review and the 
conclusion here stated is supported by many precedents (CMETO 7Cfl8, 
Jonesr CM ETO 73731 Johnsoni CM ETO 7Cf17t ~I CM ETO 108711 
Stevenson an~ Stuarts CMETO 113761 Ipngie). U;i.der the circumstances 
the findings of the court will not be disturbed on appellate review 
(CM ETO 8837, Wilson; CM ETO 12662, McDonald)e 

· , 4 .. Sodomy upon Madame Georses (Charge II, Specifieation l)c 

The evidence is undisputed that accused committed forcible 
sodomy per os upon the person of Madame Georges (CM ETO 339, Gagef 
CM ETO 3778:, De.rcYJ CM ETO 5879, Martinezs CM E'.l'O 8837, Wilson). 

5• .Assault with intent to commit rape upon Madame Genevieye 
Demange (Qharge II, Specification 2)& 

All of the elements of this offense were proved by pro
secution'a evidence. 'Ihe testimony of the victim, corroborated by the 
testimony of the .American soldiers, is inherent!y worthy of belief 
(CM ETO 78, Watts; CM ETO 3469, ~J CJ4 ETO 3749, Wardf CM ETO 
3750, Bell; CM ETO 7202, Hewitt end ~J CM ETO lOOCfl, Rosas; Hammond 
v. united States (App •. D.C. 1942), 127 Fed.(2nd) 7521753)• 

.6. 'Ihe charge sheet shows that accused is 26 years one month of 
age and was inducted 5 November 1942 at Fort Jackson, South Carolina. 
He had no prior service. , 

7 • '!be court was legal!y constituted and had jurisdiction of the 
person and offenses. No errors injurious!y affecting the subs~antial 
rights of accused.were committed during the trial. '!he Board of Review 
is of the opinion that the record of trial is legal!y sufficient to 
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support the findings of guilty and the sentence. 

s. The penalty for rape is death or life L--nprisonroent as the 

cour.t-marti~l may direct (AW 92). Confinement in a penitentiary is 

authorized upon conviction of rape by Article of War 42 and sections 

27.5 and 330, Federal Criminal Code (18 USCA 454,567), upon conviction 
of assault with intent to commit rape by Article of War 42 and section 
Z76, Federal Criminal Code (18 USCA 4.5.S ), and upon conviction of 
sodol!zy' by Article of War 42 and section 22-107, District of Columbia 
Code (CM ETO 3717, Farrington, and authorities therein cited). 'lhe 
designation of the United States Penitentiary, Lewisburg, Pennsylvania• 
as the place of confinement is proper (~f'•229, WD, 8 June 1944, 
sec.II, pars.1:£,(4),. 3~)• _,{/ j, 

i/._FA..Ji · 
_ _,..._'/_,l/W'__~-------- Judge Advocate 

_-..'/;:.~""""_""'::;1_..,,.~"""" Judge Advocate 
7 

.. /~...._.~....,____1-=6 
~&L ;(_ . Jlt-.{ ''..,L. j Judge Advocate· 

""T. 
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Branch Office of The Judge· Advocate General · 
with the 

European Theater of Operations 
APO 887 

BOA.HD OF R.EVIE'i·f NO. 1 
2 7 JUN 1945 

Clvi ETO 8519 . 

UNITED STATES) 36TH INFANTRY DIVISION 
) 

v. ) Trial by GCM, con..re·ned at Head
) quarters 143rd Infantryi APO 36,

Private PAUL :aRIGUGLIO ) U. s. Army, 3 February 945. 
(32629995), Company B, ) Sentences. Dishonorable discharge·
143rd Infantry ) (suspended), total forfeitures, 

) and confinement at hard labor 
) for life. Loire Disciplinary
) Training Center, Le Iv~ans, France. 

HOLDING by BOARD OF REVIEW NO. 1 
RITER, BURROW and STEVEN'S, Judge Advocates 

1. The reco~d of trial in the case of the soldier 
named above has been examined in the Branch Office of 
The Judge .Advocate General with the EuropeanTheater of 
Operatiobs and there found legally insufficient to support
the findings. The record of trial has now been examined 
by the Board of Review and the Bo~rd submits this, its 
holding, to· the Assistant Judge·Advocate General in charge
of said Branch Off.ice. 

2. .Accused was tried upon the following charges and 
specifications: · · 

CHARGE I: Viola tion of the 58th .A.rticle of Viar. 

Specificati;n 1: In th~t Private Paul (mn)
Briguglio, Company B, 143d Infantry,
did, near Qualiano, Italy, on or about 
3 August 1944, desert the service of 
the United States with intent to avoid 
hazardous duty, to wit: combat duty 
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with the enemy, and did remain absent 
in desertiqn until he. returned to mili 
tary control on or about 17 August 1944. 

Specification 2: In that * * * did, in the 
vicinity of Montbronn, France, on or about 
4 January 1945, desert the service of the 
United States with intent to avoid hazar
dous duty, to wit: combat duty with the 
.enemy, and did remain absent in desertion 
until he returned to military control on 
or about 8 January 1945. 

CH~RGE II: Violation of the 75th Article of War. 

Specification: In that * * * being present
with his company while it was engaged 
before the enemy, did, in the vicinity 
of Luxenville,. France, on OJ'.' about 18 
September 1944, shamefully abandon his 
company and seek refuge in the rear and 
did not return to his company until 27 
December 1944. 

He pleaded not guilty and, two-thirds of the members of 
the court present at the time the vote was taken concurring, 
was found guilty of both charges and all specifications. 
Evidence was introduced of one previous conviction by
special court-martial for failure to report _conditions 
indicating contraction of a venereal disease. Three
fourths of the.members of the court present at the time. 
the vote was taken concurring, he was sentenced to be 
dishonorably ~~Hch~rged the service, to forfeit all pay
and allowances/and to become due~ and to be confined at 
hard labor, at such place as the reviewing authority may
direct, for the term of his natural life. The reviewing 
authority approved only so much of the findings of guilty 
of the Specification, Charge II, and of Charge II as in
volved a finding of guilty of abs-ence without leave from 
18 September 1944 to 3 October 1944 in violation of Article 
of War 61, approved the sentence but suspended the execu
tion of that portion thereof adjudging dishonorable dis
charge until the soldier's release from confinement, and 
designat~d the Loire_Disciplinary Training Center, Le Mans, 
France as the place or confinement. The proceedings were 
published in General Court-Martial Orders No •. 73, Head
quarters 36th Infantry Division, 4 March 1945. 
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3. a. ~ificatio~ Char~e I: 

During the early part of.August 1944, in the 
Salerno area near Naples, Italy, accused's company was en
gaged in traini.~g for an amphibious operation (R6,12). 
General preparations were made, and both pillbox and water 
training were pursued. The troops ~orked with regular 
army equipment and also with special invasion equipment, 
such as, invasion gas masks and life belts (R6,17). It 
was gene~ally kn.ovm the.t an amphibious landing would be 
made (H6). Accused accompanied the unit to.Salerno, took 
the majority of the training, but failed to r9port for . 
reveille on 3.August 1944 (Rl2,13; Pros.Ex.I). He was not 
present in the company when the unit embarked in landing
crafts on 10 or 11 August for the invasion, but returned 
to duty 13 August (Rl0,14; Pros.Ex.l). 

b. £2ecification 2, Charge II: 

On 28 December 1944, accused was returned to 
his company for dµty after a period of confinement (Rl7,18; 
Pros.Bx.l). The "unit was then in a rest and training area, 
where it remained until 3 January 1945. On the latter date, 

.a five-hour movement in trucks was made to a new area, where 
although no small arms or artillery fire was hea:rr:i, it was 
assumed that the enemy was to the right front because 
friendly cannon were faced in that direction. There was 
of course no training in that area, and the men were all 
11 dug in". Accused was told by his squad leader that he 
was to be on guard that night. Orders came down during 
the evening to the squad leaders that the company was to 
make an attack, but the evidence does not reveal whether 
they were transmitted to the men. The men knew, however, 
as a general matter they were likely to move at any time, 
and were in fact told not to pack all their equipment, but 
it is not in evidence whether accused was then present. He 
was absent without authority the next morning, and some of 
his.equipment was· found beside his partially dug foxhole. 
The attack was not made as scheduled, but the company
moved instead to another training area on 5 January. .A.c
cused returned to military control 8 January (Rl9-23; 
Pros .:i:!:x. 2) • 
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c. Specification, Char~I: 

Competent morning reports established accused's 
absence without leave from 18 September 1944 to 3 October 
1944 (R22; Pros.Ex.l) •. 

4. No evidence was introduced in behalf of accused, 

but after his rights as witness were fully explained to 

him, he elected.to make an unsworn statement through

counsel as follows: 


"I was inducted· into the Army 14 November 1942 
~nd joined the 36th Division at Camp gdwards, 
~assachusetts, and came overseas with it as a 
rifleman. I was wounded on Hill 1205 in.Italy 
and I contracted pneumonia and ~as hospitalized.
Later when we were in a rest area I rejoined 
my company on Mt Cairo. I hz.ve tried twi"ce to 
go bacl: up with my outfit during the F'rench 
campaign but my nerves will just not take any 
more shelling. I have no desire to desert the 
service. During shelling I lose control of 
myself and am unable to stay with my unit • 

. "iii th regards to Charge II I turned into the 
MPs on October 3rd in Paris and was in military
control from that date on and was going through 
replacement depots and channels returning to 
my unit" (R24). 

5. The Board of Review will take judicial notice 
of ·the widely publicized and generally known facts that 
the 36th Infantry Division participated in heavy fighting 
in Italy including the bloody landing on the Salerno 
beachhead, was withdrawn from combat in that country, and 
took part in the historic invasion of the Southern shores 
of France beginning 15 August 1944 (hiCM, 1928, par.125,
p.134; Neell v. Henkgl, H30 U.S. 109, 45 L.Ed. 448; Oetjen 
v. Central Leather Co., 246 U.S. 297, 62 L.Ed.726; ~s.rt~ 
~!.mmerman, CCA 9th, 132 Fed. (2nd) 44?; 'l'he !\ustvard (DC, 
karyland), 34 Fed.Supp.431; CM ETO 6637, Pittala). Con
sidering these matters of common knowledge, together with 
the prosecution's evidence of the return to the Salerno 
beachhead with its awesome suggestions of past terrors, 
for amphibious training with invasion equipment, and 
accused's admission of past service with the division, 
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the Board of Review is of the opinion that the court could 

reasonably infer as to Specification 1 of Charge I that 

on 3 August 1944 accused knew an amphibious operation was 

imminent and absented himself to avoid it (Ch;: ETO 7174, 

ti.ehut~,; CM ~TO 7148, Giombetti). 


6. As t~ the second desertion specification, it will 
be observed that accused in his unsworn statement has in 
fact admitted the requisite intent to avoid hazardous duty.
He said in effect that he twice tried to go into the French 
campaign but 'that his nerves would not allow him to do so 
ana. that during shelling he loses control of himself. The 
morning reports in evidence show that he was back and present
for duty on only two occasions: for three days beginning . 
15 September 1944 and for six days before this offense. 
ihey must have been the two attempts to return of which he 
spoke. These reports and the evidence show also that by
his absences and confinements he has avoided all action in 
France. Return to his vnit in a rest area, a long road 
trip to the front where he was at least close enough to be 
near friendly artillery .and to.have to dig in, in connec
tion with his statement as to his nervousness, and his past
evasion of danger, are substantial facts from which the 
court could likewise infer that his absence beginning 3 
January.1945 was with the intent to avoid hazardous duty
(CMETO 6637, Pittala; CMETO 7312, Andrew; CTui:E:TO 8769, .. 
Wojtkowicz; CM :B:TO 12044, Mai). · 

7. The charge sheet shows that accused is 23 years
of age and was inducted 14 November 1942 at Camp Upton,
New York. He had no prior service. 

8.. The court was legally constituted and had juris
diction of the person and offenses. No errors injuriously
affecting the substantial rights of accused were committed 
during the trial. The Board of Review is of the opinion
that the record of trial is legally sufficient to support
the findings of guilty and the sentence. · 

9. The penalty for desertion in time of war is 
death or such otl:ier punishment ~s a court-martial may 

,· . 
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direct ( 4X! 5c). The des:lg ns Uon · o:f the Loire Disciplinary 
Training Center, I,e h~ans, France, es the place of confi11e
ment is authorized.(Ltr. Hq. European Theatre of Operat1ons, 
AG252, Op TPl;I, 19 Dec.1~44, par.3). 

Advocate 

.Advocate 

.Advocate 
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21 JUL 1945BOAPJ) OF P. i~VI :7. ! :'-IO • 1 

CM ETO 8533 

ST1\TES ) ·'IHIR:.J UNIT3D STA.TES Am,;y 
) 

v. ) Trial by GC:,l, convened at Esch, Luxem-

Corporal BOB BATI.STE 
) 
) 

bourg, 19 January 1945. ~entence: 
Dishonorable discharge, total forfeitures 

(38267793), 382nd Quarter• ) and oon.finerrent at hard labor for life. 
master Truck Company ) United States Penitentiary, lewisburg, 

) Pennsylvania. 

!-!OLDING by BO!i..11.D OF REVIEW NO. l 
RIT3R, BURRaT and S'?.o:;;V~l':S, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specification: 

CH.\.RGE: . Violation of the 92nd Article of War. 

Specification: )n that Corporal Bob Batiste, 

382nd Quartermaster Truck Company, did, at 

or near Boulig:ny France, on or about 11 

December 1944, with malice aforethought, 

willfully, deliberately, f.eloniously, un

lawfully, and with premeditation kill one 

Private Booker T. Headen, 382nd Quarter

master Truck Company, a human being by 

shooting him wit'ht a Carbine. 


He pleaded not guilty and; all of the members of the court present 
at the time the vote was taken concurring, was found guilty of the 
Charge and Specification. ividence was introduced of one previous 
conviction by summary court for disrespect towards a superior offi 
cer in violation of the 63rd Article of v»ar. Three-fourths of the 
zoonibers of the court present at the time the vote was taken concur
ring, he was sentenc~d. to be dishonorably discharged the service, 
to forfeit all pay and allowances due or to become due, arxi to 'be . ' 
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confined at hard labor, at such place as the reviewing authority 
may direct, for the term of his natural life. The reviewing 
·authority approved the sentence, although deeming it grossly in• 
adequate, designated the Unit.E:d ~tates Penitentiary, Lewisburg, 
Pennsylvania, as the place of confinement, and forwarded the 
r@i:ord of trial for c;.ction under Article of War 5~. 

). Substantial competent evidence for the prosecution proved 

the follew.ing facts: 


On 11 December 1944 the 382nd Quartermaster Truck Company 
was billeted in a theater building in Bouligny, France (R7). The 
follewing diagramatic representation (R9; Pros.Ex.l) of the part 
of the barrack room mere the homicide eccurred will ?'rmit a more 
cogent, understandable narrative of the facts and circ~tances 
surrounding the same: 
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· At about 2000 hours on. that date a crap game was in progress 

at Cot "A", participated in by accused, deceased and at least three 

or four other members of the organization (Rl4,43,1~6,66). Upon a cer

tain throw of the dice an argument arose (Rl5, 44). At this point ·. 

Private George Davies entered the barrack room and hearing the distur

bance walked to the cot where the game was conducted. He placed a 500 

franc note on the cot and · 


"told them there was 500 francs, to stop 
the arguing' don't be arguing over no 
crap game" \Rl5,44). . . 

Davies• intervention was of no avail and the altercation continued (Rl5). 
Deceased asserted that Burroughs, one of the players "had a right to 
catch the dice" (R26). Accused informed de~eased that 

!'he didn't have nothing to do with it and to 
keep his mouth out of it and if he didn't he 
would be lying on the floor" (R15,27). 

Deceased replied that accused "would be, lying on the floor to?" (R15,32). 
The dispute continued (Rl5). Accused then walked over to his cot - about 
eight feet distant - picked up his carbine and returned to the game. . He 
stood with his left foot on a cot next to cot nAn and held his carbine by 
the muzzle with its butt on the bed next to his foot (R44). Davies then/said to accused · . 

"Batiste, why dontt you put your rifle up? 
There aint no need of this" (Rl6,45). 

Deceased exclaimed, 11'l'hat is what I say" (R45). Thereupon accused replied, 

"I am going to bust a cap in somebody's 
ass tonight" (R41. 

Deceased asked, "iihat do you think I'll be doing?" to which accused answered, 
"You w:f.11 be kicking" (R45). Accused then raised his carbine "worked the 
bolt" and placed a cartridge in the chamber (R16,45). He pointed the muzzle 
of the carbine toward deceased who was about four feet distant from him 

·(R33,45). Davies grabbed the barrel of the carbine with both hands and 
pointed it in the direction of the ceiling. He said to accused "Please .. 
don't do that" and warned him several times that he would kill_somebod;y 
(R29,51). At that moment a shot was discharged f~om the carbine and the 
bullet entered the ceiliii.g of the room (Rl8,19,46t50). Davies and accused 
stood between cot "A" and cot "B" (Rl8; Pros.Ex.lJ. Davies held to the 
carbine and accused attempted to break his hold by backing into the aisle 
between the two rows of cots and thence toward the entrance door we:y of 
the theater in the direction of double bunk ncn (Rl9,29,79). '\'Then at e. 
point in the aisle approximately three-fourths of the distance between 
cot "A" and double b\U'lk "C", at least two more shots were discharged. They 
struck the ~all on the right of the stage over the stairway (R37,50,53). 

C•.. ~·r1"r"TI' I
._' • ~ 'I ),{ 1,. ' l I , ~ \. 
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(~he terms "right" and "left" assume that an observer stood in the 
entrance door wey of the theater end looked towe.rd t.l:ie stage). Davies 
relensed his hold on the carbine and sought to protect himself by-· 
standing agninst the wall of the auditorium at a point epproximately 
midway between posts 1 and 2 (R20,30,35). Accused then proceeded to the 
space between double bunks 11C11 and nnu. He faced.the stage and pointed 
his carbine in the direction of the stairway on the right side of the 
stage. The carbine rested upon the upper bed of the double·bunk (R21,22, 
31,32,34,40,68,80). . 

Immediately after accused and Davies became involved in the 

altercation over the possession of the carbine the other soldiers who 

had been gathered about cot "A" "started scattering" (R67). Deceased 

reached ,the s:pace.. between double bunk "X" and the stairway on the right 

of the stage tR.48). It was at this time that accused projected his 

cRrbine over the upper bed of double bunk 11C11 and pointed it in the 

direction of the stage. When deceased arrived nt the point above described 

accused aimed his weapon directly at him and fired three or four shots, · 

the first of which struck deceased. He fell to the floor {R68-70,81) 

at the point marked (X) on the above diagram. His head was toward the 

a.isle and his feet toward the wall of the building (RBl,85). V1ben 

accused ceased shooting he removed the clip from the carbine and either 

replaced it or inserted a new clip (R22). Some of these shots struck 

post 3 (R58,59). One of the soldiers, Staff Sergeant Wesley Grant, 


.approached accused and called to him 

"Don't shoot. You have killed the boy 
already" (R61) • 

To which accused replied: 

''You don't know who you are messing with. 
I will kill everybody in here" (R61,62,81). 

It was stipuls.ted (R91) between the prosecution and defense that 

deceased was declared dead at 2230 hours on 11 December 1944 and that his 

death was caused by 


"A perforaUng gunshot womid of the chest, 
which res~ted in the lacerations of the 
Vena Cava, ascendingAorta, Pulmonary Vein, 
left Bronchus, left Lung, which resulted 
in internal hemorrhage and shock" (Pros.Ex.2). 

4. Accused after his rights were explained to him, elected to be . 
sworn as a witness on his' own behalf (R92). He described the quarrel which 
arose over the crap game and in which he was an actor and he ad.Jni tted that ·. 
he secured his carbine from his cot (R94). He asserted that when he returned 
to the game with his carbine deceased commenced to quarrel with bi.a and he 
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became angry; that he ~nformed deceased that he 11didn't have nothing 
to do" w:i.th the activities of one o£ the players, ordered him to shut 
his mouth and then said, · 

11 I will bust a -cap in somebody's ass" 
(R94). 

Deceased replied, 1ri1hat do you think 1· will be doing?" Accused answered, 
11You will be kicking" (R97). He then "shoved [t,hi/ bolt up on the gimtt. 
Deceased, who was sitting down, s.rose and exclaimed 

"That son of a bitch wants to break up 
the game. Throw the dice away" (R95}. 

Accused told him not to ta.lk to him like that and raised his rifle. He 
was angry because deceased "called me a •son of a. bitch'" (Rl02). One 
of the soldiers (Davies) grabbed the gun and while the gim was at an 
angle of 45 degrees, accused fired it•. The bullet went into the ceiling
(R95). At that time he saw deceased standing near cot 11A• (Rl03). 
Accused packed into the aisle followed by Davies who retained his hold 
on the gun. At that time two or three shots were discharged from it 
(R97). After Davies released hie bold on the carbine accused fired two · 
or tpree shots and the bullets discharged entered a post (Rl03). Deceased 
was in a corner of the building and accused had no intention of shooting 
him (R95). · . 

"?then I saw hiJL [d.ecoasei/ running I saw 
Sergeant Grant rightaway and shot in the 
post to keep from hitting some one 11 (Rl03) • 

.·- . 

Deceased was unariood (R96H ~Subsequent to firing the bullets which entered 
the post accused went b~k,'..U,· double bunk 11011 , but fired no shots from 
that position. The· shots::were fired only when he was near post 2 (R98,99). 
Sergeant Grant ca.me to ·him and disariood hirn and said to him 

"Don't shoot any more, Bob, I think you 
have already hit him" (RlOO) • · 

He allswered Grant 

"They don't know who they are.fooling with• 
(RlOO). · 

5. The evidence eetablished beyond reasonable doubt that accused 
killed deceased at the time ~d place alleged by shooting him with a 
carbine. The sole ~uestion presented for consideration on appellate 
review is whether the homicide was l!lllI'der or ma.nslaUghter. The determilla
tion o£ this question nniat be based upon the application of the following 
acknowledged legal principlesz 
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"I~hnslaughter is dis.tinguished from murder 
by the absence of deliberation and malice 
aforethought." (1 7lharton1s Criminal Law, 
(12th Ed., 1932) sec. 423, p.640). 

"1anslaughter is unlawful h:micide without 
malice aforethought and is either voluntary 
or involuntary" {iltM, sec.149~, p.165) • 

"If a sudden quarrel arises, the parties to 
which fight, upon fair terms either immediately 
or at a place to which t~ey immediately resort 
for that purpose, and one of them is killed, 
the person killing the other, provided he took 
no.unfair advantage, is guilty of man-slaughter 
and not nrurder, which ever of them may have 
struck the first blow" ( 9 Ha.lsbury1s Laws of 
England (2nd Ed.) sec.755, p.440; sec.71.iE, 
p.436). 

"At common law a killing ensuing from sudden 
transport of passion or heat of blood, if 
upon sudden combat, was also nnnslaughter, 
l'U'ld the- statutory definition of voluntary 
ma...~slaughter has in some jurisdictions been 
made expressly to include a killing without 
malice in a f'Udden fray. However, a sudden 
combat is ordinarily considered upon the same 
footing as other provocations operating to 
create such passion as temporarily to unseat 
the judgment" (29 CJ, sec.115, p.1128). 

111lanslaughter at common law was defined' to be 
the unlawful and felonious killing of another 
without any malice, either express or implied.
* * * Vlhether there be what is termed express 
malice or only implied ~.a.lice, the proof to 
show either is of the same nature, viz., the 
circumstances leading up to and surrounding 
the killing. The definition of the crime 
given by u.s. Bev. Statutes, sec.5341 is sub
stantially the same. The proof of homicide, 
as necessl3.I'ily involvi.rig malice, nmst SJ.ow the 
facts under which the killing was effected, and 
from the whole facts and circumstances surround
ing the killing the jury infers malice or its 
absence. Yalice in connection with the crime 
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of killing is but another na.me for a. certain 
conditfon of a. man's hee.rt or mind, and a.s no 
one ca.n look into the heart or mind of another, 
the only way t.o decide upon its condition a.t 
the time of a killing is to infer it from the 
surrounding facts and that inference is one,o:t' 
fa.ct for the jury. The presence or absence of 
this malice or mental condition marks the 
boundary which separates the two crimes of murder 
or rnansle.ughterll {Stevenson v. United States, 
162 u.s. 313,320; 40 L.Ed.980,983). (crs Jerl'Y 
Wa1lace v. United S+ates, 162 U.S. 466, 40 L. Ed. 
103_9; Jolm Brown v. United States, 159 U.S. 100, 
40 L.Ed.90). ·· 

"At common law mere language, however, aggravating, 
abusive, opprobrious, or indecent, is not regarded 
as sufficient provocation to ~.rouse ungovernable 
passion which will reduce a homicide from murder to 
IIlll?lslaughter" {26 Am. Jl.ll'. sec.29, p.175; Cft 40 
CJS, sec.87, p.950; J,XJM, 1928, par.149s_, p.166; 
CM ETO 2899, Reeves; CM El'O 6229, Creech). 

Preceding the homicide accused, d ecea.sed and other colored 
soldiers were engaged in a dice game dispute, ?!herein accused and 
deceased applied obscene and profane epithets .to each other. The dis
pute involved nothing of importance and prior to the time acc'lll3cd armed 
himself assumed no part:i.cularly violent tone. It was a typical "crap 
g~" quarrel bet\'Teen negroes of which profanity, obscenity and _threat@
ing language are alweys the marked characteris tics. However, froDt the 
moment accused secure his carbine the a.ff a.ir assumed a more serious 
meaning. Davies sensed this fact in his .futile endeavor to disarm accused 
and in his warnings to accused that he "would kill somebody". Deceased 
and other participants in the game "started scattering" because obviously 
they knew the danger to life and ee.fety involved in the combination of 
a.n angry negro ermed with a lethal weapon. Deceased fled in the direction 
of the staiM'Tay on the right of the stage. When Davies failed in his 
efforts to secure accused's weapon, he immediately sought protective 
shelter. Accused went to double bunk "C'', rested his carbine on the 
upper bed, aimed it in the direction Of deceased who was then fleeing 
from the scene and discharged three or four bullets at him. The ~irst 
one ~truck and killed him. 

1£ it be asstuned that deceased directed opprobrious and abusive 
language to accused,·it was not a provocation recognized by law sufficiently 
grave to arouse an ungovernable passion in accused which dethroned his 
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reason and judgment. The evidence bespeaks the opposite conclusion. 
':'Ihen accused fired the fatal shot deceased v1as unarmed and in the 
course of retr~1e.ting from the scene of the disorder. He vras at the 
opposite end of the room. He v:as unarmed and o:.'fered $.ccused no re
sistance or p11ysical violence~ Accused, on the other r~..nd, placed 
himsf:lf in a posit.ion where he could .rest his wee.pen upon the upper 
bed of the double bunk and take deliberate aim at his victim. . There 
was, therPfore, pre~ent in·the case substantif'.l evidence of delibera
tive action on the part of accused. It bespeaks lotti€lr end l'lCre posi
tively thP.!l words factual malice and discloses that in the heart and 
consciousness of accused tbere existed a cold-blooded, savage desire 
to take the life of deceased. 

"The instant case demonstrates clF-El.rly the 
presence of factual me.lice - the badge of 
the murderer - in a positive, decisive manner. 
Tbs homicide '.''as manifestly murc'ler; not 
rnanslaughter11 (Cl,! ETI'O 9467, F..oby). 

The Board of Review is of the opinion that the record cf tria~ is le
gaJ.ly sufficient to support the findings that accused vias gni1ty of 
murder -{Gi1T ETO 6229, Creech, supra; Chi E~W 11178, ~; C7E l!."TO' b682, 
Frazier; CI1T EI'O 7315, ;filliams; CM ETC 9467, Roby, supra). 

6. . The charge sheet shows that accused is 22 yes.rs seven months 
of age and was inducted 1 1''ebruri.ry 1943 at Lafa.,vette, Louisiana to 
serve for the duration of the war plus six months. He b~d no prior 
service. 

7. The cou..-t was legally constituted a:nd had jurisdiction of the 
person and offense. No errors injuriously affecting the substantial 
rights of accused were committed during the trial. The Board of Review 
is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty and the sentence. 

8~ The penalty for murder is death or life imprisonment as the 
court~lna.rtial rna.y direct (AW 92). Confine~ent in a penitentiary is 
authorized upon conviction of murder by Article of Har 42 and sections 
275 and 330, Federal Criminal Code (18 USCA 454, 567). The desienation 
of the United States Penitentiart,).ew~sburg, Pennsylvania, as the plac~ 
of confinement is proper (Ci';lr~·rnf, 8 June 1944, sec.II, pars. 1£ 
(4), 3E_). , :: 1.I/. IV 

/ ·//1'¥L /{'{'7:,1_,...___..______.______Judge .Aclvocate 
/ 

I '-'/ ~ 
......""}4,...._,,.,_,,,....._-1-._t_«_..,..,,.,_CJv-_.--;_·.... -r.____Judge Advocate ... " ,._"~_.·.'_·~.... 
-~ '\.....
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Branch Office of The Judge Advocate General 

with .the 


European Theater of Operations 


BOARD OF REVIEVf NO. 3 

CM E'ID 8541 

UNITED STATES 

v. 

Private ALFRED J. PACE 
(33591800), Private First 
Class FORD JOHNSON . 
(35791896), and Private 
CLARENCE E. KARNEY (397184.34),
all of Company L, 157th ~ 
Infantry ~ 

APO 887 


) 
) 
) 
) 
) 
) 
) 
) 

8 MAY 1945 

45TH INFANTRY DIVISION 

Trial by GCM convened at APO 45, 
US Army, 13 February 1945· Sentence: 
As to Pace and Karney, dishonorable 
discharge, total.forfeitures and con
finement at hard labor for 80 years; 
as to Johnson, dishonorable discharge, 
total forfeitures and confin€ment at 
hard labor for life. Eastern Branch, 
United States Disciplinary Barracks, 
Greenhaven,, New York. 

ROI.DING by BOARD OF REVIEW NO. 3 

SLEEPER,, SHERMAN and DENE!, Judge Advocates 


' 
l. The record of trial in the case of the soldiers named above 

has been examined by the Board· of ReView. 

2. Accused were arraigned separately" and tried in COllUWn trial 
without objection on their part upon the following charges and speci
fications: 

~ 

CHAGRE: Violation of the 58th Article of War. 

Specification: In that Private Alfred J Pace, Comp8ll7
L, 157th Infantry, did, at or near Offwiller,, 
France, on or about 17 January 1945, desert the 
service of the United States b7 absenting himsel.t 
without proper leave from his organization with 
intent to avoid hazardous duty, to wit: Combat 
ope-Z.ations against elements of the German armed.,. 

coNnnnrn.tt J,541_, 
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i'orces, and did remain. absent in desertion 
unt~ he was apprehended at or near Luneville, 
France, on or about 28 Januar,y 1945. 

JOHNSON 

CHARGE: · Violati~n of the 58th Article of War. 

Specification: In that Private Ford Johnson, Company 
L, 157th Infantry, did, at or near OffwilJer, 
Franc~, on or about 17 Januar1 1945, desert the 
service of the United States by absenting him
self without proper leave from his organization 
with intent to avoid hazardous duty, to wit: 
combat operations against element. of the German 
armed forces, and did rem.a.in absent in desertion 
until he. wa~ apprehended. at or near LunerlUe, 
France, on or about 28 Janua1'1 1945.·

KARNEY ., 
CHARGE: Viol&tion of the 58th Article of War• 

Specification:· In that Private Clarence E Karney, 
Company L, 157th Infantry, did, at.or near 
Offwiller, France, on or about 17 January 1945, 

. desert the service of the Unite~ States by 
absenting himself without proper leave from 
his organization with intent to avoid hazardous 
duty, to wit: combat operations against elements 
of the German armed forces, and did remain absent 
in desertion until he was apprehended at or near 
Luneville, France, on or about 28 January 1945. 

Each accused pleaded not guilty to and was f ourn guilty of the Charge 
and Specification preferred against him. Evidence was introduced of' 
one previous conviction by special_._ court-martial against Johnson, for 
disobeying a lawful order of his commanding officer and being drunk 
and disorderJ.7 in uniform in 'Violation of Articles of War 64 and 96 
respective~. No evidence of previoµ.s conncti.on was introduced against. 
Pace or Karnq. Three-fourths of the members of the court i:resent at ' 
the time the vote 'WH taken concurring, Pace and Karnq nre each 
sentenced to be dishonorab;l..7 discharged the service, to forfeit all 
'f>&T and allonnces due. or to become due, and to be confined at hard 
labor at such place u the reviewing authority 'JUJ direct fora period 
ot eighty (80) :rears. m member~ ot the court present at the time 
the vote was taken concurring, Johnson waa sentenced to be dishonor
abJ.7 discharged the ·service, to forf'eit all pay and allowances due or to 
become due and to be confined at bard: labor. for the term of his 
natural life. The reviewing authorit7; .. as to each accused, approved 
the sentence, designated the Eastern Branch; United States·n1sc!pJ.in&r)" 
Barracks, Greenhaven, New York, as the pl.ace ot confinenent1.....8!':d_for

cormcrnTIAl. 8541 
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warded the record of trial for action pursuant to Article of War· 
50!. 

3. The prosecution's evidence was substantially as follows: 

Authe:p.ticated extract copies of the morning report of 
Corp.pany L, 157th Infantry, showing absence without leave by each 
of accused from 17 January 1945 to 28 January 1945 were received 
in evidence without objection by defense (R6; Exs.A,B,C). 

On 17 January 1945'1 all three accused were in confine
ment at the regimental stockade at Zinswiller, France. Along 
with about 25 other men, they were assembled that day and advised 
by the regimental S-1 that they were to be returned to their 
respective outfits (Rl2). At the same time, they were told that 
absence without leave on their pi.rt would constitute desertion. 
Neither small arms nor artillery fire would be heard in Z:bs'Niller at 
this particular time (Rl3 ) • .- . · . · . 

Accused, pursuant to these instru.ctions, were taken to the 
first sergeant of ~he company the same day at Oftwiller, France, 
where the company's kitchen, motor pool and supply room were located. 
Accused were without equipment and hence the sergeant obtained rifles, 
helmets, hand grenades, and other ecp.ipmait for them, telling them 
that they were to be sent later in the day to the front to join 
their company. Artillery fire could be heard in Offwiller at this 
time, although the sound of small arms fire was not audible. The 
compaey- was on the front lines apµ-oxima.tely three and a half miles 
to the north. There was a counter-attack and "there was very heavy 
artillery and it was a µ-etty rough situation"• Accused were not 
specifically told "what was going on up there", nor were they assigned 
any i:articular duties. After issuing accused their equipment, the 
first sergeant left them to go to the Office of the regimental S-4 
to procure additional ammunition. When he returned, all three accused 
were gone, and their equipment was lying on the road. They had no 
authority to leave and were absent from their compaey- until 28 Jan
uary 1945 (~6-ll). 

'l'he pre-trial investigating officer testitied that on 29 
January lSV.5, he interviewed each accused and after being duly· 
warned of his rights, each made an oral statement.· The statements were 
substantially alike, each accused admitting that he was released 
from the stockade on 17 January 1945 l(llld ordered to report to his 
compaey-. Each was advised at the time that-a !allure so to report 
and to stay would oonstitute desertion. All were then taken b7 the 
military police to Oftwiller and while at the motor pool there, some 
shells started coming in and each took oft• .Pace Hid he 11juet 
eouldn •t stand any shelling" because of his nen:es, and so .he took 
off and stayed in several small towns. Johiimn admitted that 11he 
intended to stay away and he couldn't stand it up there ari1' loiige~. 
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Ka.rney told the investigating officer that 11he couldn't take it 
up in the line anymore 11 • He said he intended to stay away a 
couple of weeks and Wat the cold was too much and he couldn't 
take it. He could not stand the shelling. All admitted that 
they were picked up at Luneville, France, on 28 January 1945 
(R15-20). 

· 4. Accused, after their rights as .:witne.sses were fully 
explained to them, elected to remain silent and no evidence was 
offered for the defense (R20-21). 

5. The evidence clearly est<¢>1ishes that accused were under 
orders to join their company in combat duty of a hazardous character, 
that they were aware of such orders and of the. element of danger 
involved, and that they absented themselves without authority for 
the purpose of 0 avoiding it. All elements of the offense charged 
against each accused were therefore proved and the· record of trial 
accordingly- is legally sufficient to sustain the findings of guilty 
in each instance (CM E'ID 1406, Petta.piece; CM E'ID. 1664, Wilson). 

The statemmts of accused were in effect confessions and 
were admissible only under the limitations provided in the Manual for 
Courts-Martial (MCM, 1928, par.114!_ and £, pp.115-117). All such 
requirements were met in this case, the corpus delicti having · 
been i'ully- proved by other competent evidence and the voluntary char
acter of• the confessi.ons in each instance being adequately estab":"' 
llshed, Since each statement contained references only- to the }'.ar
ticular accused who na.de it~ no objection can be raised on the ground 
that the other accused were prejudiced thereby. 

6. The charge sheets show the following as to accused: Pace 
and Johnson are both 21 years of a.ge and were inducted 11 March 
1943 and 3. March 1943 at Philadelphia, Pennsylvania, and Cincinnati, 
Ohio, respectively; Karney is 25 years of.age and was inducted 26 
November 1943 at IDs Angeles, C~fornia; none !:}ad prior service. 

7. The court was legally constituted and had jurisdiction of 
each accused and of the offenses. No errors injuriously- affecting 
the substantial rights of any· of accused were committed during the 
trial. The ... Board of Review is of the opinion that the record o! 
trial is legally sufficient as to each accused to 811pport the find
ing• of guilty a:rri the sentence. 

8. The pmalty !or- desertion in time of war is death or such 
other punishment as a court-nartial. may direct (AW 58); The desig
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nation of the Eastern Branch, United States Disciplinary Barracks, , 
Greenhaven, New York, as the place of confinement, is authorized 
(AW 42; Cir.210, WD, 14 Sept. 1943, sec.VI, as amended) • 

• 

__/3_~;_,_,,,a........d~~...,.t. ........ .........--Jmge Advo.cate
.... ~ "'_...,..-~
....~-· 
_.,.!/Ji--..~----....·--~---...~.....·U:__..,;.._:._··-··-··-···-·__Judge...... Advocate 

.-;; // / . J 
__/·~~-/5_.._.6...._·....·-e._·_·-~-,......" /_,!-"_.r_·_·_.~_,___Judge Advocate 

/ 
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Branch Office of The Judge Advocate General 
with the 

, European Thee.tar of 	Operations 
Aro 887 

BO.ARD OF REVIEW NO• 1 	 2 0 JUL 1945 

CM ETO 8542 

UNITED STATES OISE SECTIOU, COI.JLIDNICAT IOi';"S ZONE,-~ EUROPEA.1 THEATER OF OPERATIONS 
v. 	 ) 

) Trial• by GCM, convened at Reims ~ 
Sergeant OBBIE L. MYLES. , ) France, 24 February 1945. Sentence: 
(39861351), 663rd Ordnance ) Dishonorable discharge, t'otal 
Ammunition Compan;y ) forfeitures and confinement at 

) hard labor for life. United States 
) Penitentiary, Lewisburg, Pennsylvania. 

HOID ING by BOARD OF REVIEW' NO• l 

RITER, BURROW and .s~VENS, Judge Advocates 


le The record of trial in the case of the soldier named ·above 

has been examined by the Board of Review. , 


2. A~cused 	was tried upon the folloydng Charge and Specification: 

CHARGE a Violation of the 92nd Art iole of War•. 	 . 
•. 

Specifica.tiont · In that Sergeanl; Obbie L. Myles, 
663rd Ordnance Ammunition Company, did, at 
Bra.ncourt-en-Laonnois, Aisne, France, on or 
about 6 January 1945, forcibly and feloniously, 
against her will, have carnal knowledge of 
Mademoiselle Arlette Maillet. · 

.He pleaded not guilty e.nd, two-thirds of the members of the court 
present at the time the vote was taken concurring, was found guilty 
of the Charee and Specification. No evidence of previous convictions 
was introduced. Three-fourths of the members of the court present 

- l 



(306} 

'at the time the vote was taken concurring, he was sentenced to be 
dishonorably discharged the service, to forfeit a.11 pay and allowances 
due or to become due, a.."1.d to be confined at hard labor, at such place 
as the reviewing authority may direct, for the ·term of his natural 
life. The reviewing authority approved the sentenc.. 1 designated the 
United States Penitentiary 1 Lewisburg, Pennsylvada,, as the place of 
confinement, and forwarded the record of trial for action under Article 
of "War 50-1. · 

3. Prosecution's evidence proved that a.bout 1830 hours on 6 
January 1945, l.fademoiselle Arlette Maillet, a French girl of the age 
16 years who lived in Brancourt-en-Laonr.ois, Department of Aisne, 
France, proceeded on foot on a public highway from Couey to Pinon, 
France (Rl2). Accused in company with Corporal Shirley Gee e.nd 
Private First Class Willie A. Boyd, Jr. (all colored) 1 of 663rd 
Ordnance .Amnunition Company, riding in a. weapons carrier; overtook 
Mademoiselle Haillet and passed her. Immediately. the vehicle was 
turned around, driven back to the girl and halted. Two of the soldiers 
dismounted from the vehicle and seized the young w~..an. One of the 
men _held her by the shoulder and the other grasped her feet and in 
spite of her protests and struggles forced her into the back seat of 
the weapons carrier (Rl3). Accused sat in the, front seat and drove 
the vehicle. Gee and Boyd sa.t ·in the rear seat and held the girl 
(RlB,25; Pros.Ex.E). She_struggled, cried aDd resisted their advances 
(RlB,29 1 30). After the vehicle wa.s driven a distance on the highway 
in the direction of Couey, it was turned into a. fa.rm road and was 
fina.ll~' etopped in a. field about 600 meters from Bra.ncourt. There 
were no houses in the immediate vicinity (Rl3). In spite of the re• 
sista.nce of l1!ademoisello Maillet she was held on the rear seat of the 

• 	 truck by the negroes who forcibly undressed her (Rl3,19). Ea.ch of 
the negroes in turn engaged in sexual intercourse with her. There 
was penetration of the victim's geriite.ls in ea.ch >instance. During 
the successive acts of intercourse she we.a pinioned to the seat by 
two of the men while the third nan violated her. One held her feet 
and ·the other her head and shoulders (Rl3 1 14,18,19,22). Upon com
pletion of the third coition, e.n overcoat was thrown on the floor of 
the rear of the truck and the girl was placed on it by the negroes• · 
Thereupon ea.ch of them in' succession again engaged in intercourse with 
the girl (Rl6,17 1 19,22). · 

4. After an explanation of his rights, accused, as a viitness in 
his o~-n behalf, admitted his presence with Boyd 8.nd Gee at the time 
and place of the alleged rape but denied.that he either touched the 
girl's body er engaged in sexual intercourse with her. Oppositel~·, 
he asserted that because of her youth he protested against the 
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violaticn of her person and pleaded for her release, but that Boyd 
prevented his succoring the girl by threatening him with a carbine 
(35-39). 

5. a. The proof showed tha.t accused engaged it~- two acts of 

intercourse v;ith Mademoiselle Maipet. 


"As there was no r.iotion by the defense to 
require the prosecution to elect uppn which 
act of intercourse it would rely in its proof 
of rape, it will be assurr~d on appellate re• 
view that the prosecution elected to stand 
on the first offense shov,rn by the evidence 
(CM ETO 492, wwis; C~:I ETO 7078, Jories;- CM 
ETO 1216~, Gross)" (CM ETO 11608, Hutchinson}. 

The above rule is applicable in the instant case. 

· b. The evidence irrefragably showed that three negroes ea.ch 

in turn engaged in a. sexual act.with the young woman while she was 

held by the other two- on the back of the weapons carrier. She was' 

then ·placed on the floor of the carrier and again each negro in suc

cession had carnal connection with her. However, the order in which 

the men ir..dulged their lust was not proved. Such particularization 

of the evidence was unnecessary. lf the first act of intercourse on 

the seat of the carrier was perfor:oed by either Gee or Boyd, accused 

clearly aided and abetted the individual who performed tha.t act and 

he was properly charged and found guilty as a principal (CTI! ETO 3740, 

Sanders et al; CM ETO 4234, Lasker and Harrell; CM ETO 4589, Powell 

et al; CM ETO 5068, Rane and"'"'"H'Oithus). If he was the guilty person
- __._...
he was a principal in· his own status. Under either ·interpretation 
of the evidence, accused is legally responsible for the first act of 
intercourse. 

c. · No question is involved a.s to the identity of accused as 
one of the three negroes who kidnapped :Mademoiselle Maillet and there
after in a weapons carrier.in a lonely field engaged in acts of sexual 
intercourse with her. Accused admitted in his voluntary extrajudioial 
statement and in his testimony,. at the trial that he was present at the 

- time_ and place alleged and proved. · · 

de The testimony of Mademoiselle Maillet exhibits the bestial 
crime of rape in its most detestable and brutal fom. Her testimony 
concerning penetration of her genitals by the male organ of each of the 
three negroes is corroborated by the 

' 
testimony of her mother th~t she . \ . 
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suffered a hemorrhage from hor vagina when she arrived at her home 
at about 1915 hours (R27) and by the testiraony of the physician vlho 
exar.1ined the young woman at 1000 hours on 7 January 1945 ¢17-9). 
His statement as to lack of penetration inaicates he did not use the 
term "penetration" in the legal sense of the word. His factual testi
mony proved that the hymen was in truth badly lacerated and sue~ proof 
fulfills the legal requirements (MCI.I 1928,, par.1482_,, p.165; Cf:. CM 
ETO 6554,, ~). 

The victim's description of the outrage perpetrated upon 
her by the American negro S'ol~iers is not only inherently probable ana 
worthy of belief,, but received substru:tial corroboration. The'accused's 
testimony a.na extra.judicial statement clearly indicate that the girl 
was an unwilling captive ,and that to the extent of her physical powers 
she resisted the attacks upon her 'person. · The torn., damaged and 
bloodstained condition of her clothing (Rl4-16 1 27; Pros.Exs.A,C.,D), 
the disir.emberment of the cle.sp from her trousers (Rl4.,15; Pros.Ex.B); 
her immediate complaint to her mother and sister (Rl7,26), her dazed 
and disheveled appearance (being clad only in a slip) upon her return 
to her home (R26), e.nd the hemorrhage from her vagina nll corroborate 
in a most convincing manner her narrative of violence and force visited 
upon her in the ravi;hment and defileir.ent of her person. 

There is not only substantial evidence in proof of all 
of the elements of the crime of rape, but also this evidence is con
vincing beyond all doubt that accused was guilty as charged (CI1- ETO 
3740, Sanders et al; CH ETO 3859, Watson and Wimberly; CM ETO 4444,' 
Hudson et al; CM ETO 4608 1 Uurray et al).' Th~ accused was one of 
three negroes who satisfied their lustful appetites upon the body of 
a young white girl. His own testimony was disbel~eved by the oourt 
and, considering its inherent weakness and the fact that it is in pa.rt 
contradicted by the testimony of the.accomplice, Boyd, it is manifest 
the court could not have done otherwise. Accused, a mature man of. 
34 years, m3rited the extreme penalty of death and. it is difficult to 
understa.M the action of the cour~ in imposing the lesser of th,e ma.nda• 
tory punishments • 

. s. The charge sheet shoWs that accused is 34 years one month of 
age. and was inducted 28 July 1943 to serve for the duration of. the war 
plus six months. No prior service is shown. 

7. The court was legally constituted a.M had jurisdiction of the 
person a.M offense. No errors injuriousiy affecting the substantial · 
rights of accused were conunitted during the trial. The Boe.rd of Re
view is of.the opinion that the record of trial is legally sufficient; 
to support the findings of guilty and the sentence. 
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s. The penalty for n.pe is death or life imprisonment as the 
court-martial may direct (RN 92). Confinement in a. penitentiary iE 
authorized upon conviction of rape by Article of War 42 and sections 
278 and 330, Federal Criminal Code (le USCA 457,567). The desig
nation of the United States Penitentiary, I.enisburg, Pennsylvania., 
as the place of confinement is proper (Cir.229, WD, 8 June 1944, 
sac.II, pars.1,£(4), 3~). 

i
I I ,. . 

_ __../,_¥'1_,:._.:_.,_-~_ __ ----- Jude;e Advocate...._~_· ._l_k_··_. 

__&..&,...__,.,,_'//,_·,:!..._. .;o4~.. .ly~~..;..;:;;..;__ Judge Advocate··.._-.... . ...._ 

Judge Advocatet.t~J/ JC..,+.J 
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Branch Office of The Judge Advocate General 
· with the 

European Theater of Operationt1 
APO 887 

BOARD OF REVIEW NO. 3 

CM ETC 8555 

U N I T E D S 'I' A T E S ) COh'Til\JUJTAL ADVANCE SEI:TIONI 
) COMMUN! CATIONS ZONE, EUROPEAN 

v. ) 
) 

THEATER OF OPIBATIOW 

Technician Fourth Grade ) Trial by CX::M; convened at Dijon, 
HA..'l.RY B. KENNEY (34362159) and ) France, 2 and 6 February 1945. 
Private LOUIS A. STAV.AS (39393945), ) · Sentence as to each accused: 
both of Headquarte-rs -Company, 759th ) Dishonorable discharge (suspended), 
Railway Operating Battalion ) total forfeitures and confinement 

· 	 ) at hard labor for five years. 
) Loire Disciplinary Tra.illing Center, 
) .· Le Mans, France. 

OPINICN by BOARD OF R1~ NO. 3 

SLEEPER, SHERMAN and DEWEY, Judge Advocates 


l. The record of trial in the case ot the soldiers named above 
bas been examined in the Branch Office ot The Judge Advocate General 
with the European Theater of Operations and there found legSlly insui'ti 
cient to support the findings and sentences. The record of trial ha.s 
now been examined by the Board of Review and the Board submite this, 
it:! opinion, to the Assistant Judge .Advocate General in charge of said 
Branch Office. 

2. . Accused were arraigned separately and tried together upon the 
following charges and specifications• · 

Kenney . , 

CHARGE: Violation ot the 96th Article o:r War. 

Specif'ication lt 'In that Technician Grade Four 
Harcy "B. Kenney, Headquarters Company, 759th . 
Railway Operating Battalion, did, at Arezzo, 
Italy, on or aoout 22 August 1944, wrong:f'ul.ly 
and unlawfull7 convert to his own use about 
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one hundred twenty-four (124) cartons of 
cigarettes, value in excess of $50.oo, .the 
property of the ~ritish Government. 

Specification 2s In that * * * did, in conjunction 
with Private Louis A. Stavas, Hea.dquarters 
Company, 759th Railway.Operati?g Battalion, 
then Staff Sergeant, Headquarters Company, 759th 
Railway Operating Battalion, and Private Ben A. 
Jolmson, Headquarters Company, 759th Railway 
Operating Battalion, at Rome, Italy, on or about 
25 August 1944, wrongfully and without proper 
authority.sell to an u.nknowri civililin one hun
dred twenty-three (123) cartons of cigarettes 
or the.value in excess of,$50.00, property, of 
the British, Government. 

Stavas 

CHARGES Violation of the 96th Article o£ War. 

Specifications In that Private Louis A. Stavas, 
Headquarters Company, 759th Railway Operatllig 
Batta.lion, then Starr Sergeant, Headquarters 
Company, 759th Railway Operating Battalion, 
did, in conjunction with Technician Grade . 
Four Harcy' B. Kenne7, Headquarters Compaey1 
759th Railway Operating Battalion, and Private 
Ben A. Jol:mson, ·Headquarters Company, 759th 
Railwq Operating Battalion, at Rome, Ita.17, 
on or about 25 August 1944, wrongful.11 and 
without proper authorit7 .sell to an unknown 
civilian one hundred twenty-three (123) car
torui ot ·cigarettes of the value in excess or 
$50.001 the property of the British Government. 

F.a.ch accueed'pleaded not guilty end was found guilty or each Charge 
and Specification preferred against him. No evidence or previous con
_victions against either was introduced. Each accused was eentenf;'ed to 
be dishonorably discharged the service, to forfeit all P81' and allowances · 
due or to become due, and to be confined at bird labor, at "suoh place 
as the reviewing authorit,- may direct1. for five ;rears. The reviewing 
authority approved, u to Keney, only so much or the findings or guilty 
of Specification l of the Charge as involves f;Jnd1ngs that accused did, 
at the place and time alleged, wrongfully and unlawfully- convert to 
his own use about SO cartons or cigarettes, o£ the value alleged, the 
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ownership of which i-e unknown, and only so much of ,the findings of 
guilty of Specification 2 of the Charge as involves findings that 
he did, in the manner alleged, and at the place and time alleged, 
wrongfully and without proper authority sell to an unlaiown civilian 
about 80 cartons of cigarettes, of the value alleged, the Ol'Tllership 
of which is unknown; approved, as to Stavas, only so much of the 
findings of guilty of the Specification of the Charge as involves 
findings that he did, in the manner alleged, and at the place and 
time alleged, wrongfully and without proper authority sell to an 
unlai.own civilian 123 cartons of cigarettes, of the value alleged, 
the ownership of which is unknown, approved both sentences and ordered 
them executed, but suspended the execution of that portion of. each 
thereof adjudging dishonorable discharge until the soldiers• release 
respectively from confinement, and designated the Loire Disciplinary 
Training Center, Le Mans, France as their place of confinement. The 

'proceedings were published by General Court-Martial Orders Number 25, 
as to Kenney, and 26, a.e to Stavas, Headquarters, Continental AdvR.I'lce 
Section, Communications Zone, European Theater of Operations, APO 
667, 24 February 1945. 

3. For the purpose of this opinion a summary of the evidence 

is unnecessary. 


4. Under Specification 1 of the Charge against Kenney it is re
cited that he did, at the times and place alleged, "wrongfully end 
unla'Wfully convert to his own use one hundred twenty four (124) cartons 
of cigarettes, value in excess of $50.00, the property of the British 
Government"• In view of the absence of any evidence of trespass, 
it was proper not to charge larceny µnder Article of War 93. In un
lawful conversion it is immaterial whether the converter acquired 
possession of the property by'trespass or otherwise, trespass not · 
being an essential element of proof (CM 252620 (1944), III Bull. JAG 
346). In CM 198657 (1932), (Dig. Ops. JAG 1912-1940, sec.454 (102), 
p.'.367), where the specif~.cation under Article of War 96 alleged wrong
ful conversion of an automobile the property of two persona named 
and the evidence est.ablished, and the court found, that accused con
verted an automobile belonging to three different perscns, the Board 
or Review said: 

nit is too well settled to require di.S
cussion that wrongf'ul conversion of the 
property of one person is a separate~:and 
distinct offense from wrongful conver$ion 
of the property of another person. Neither 
offense is included.in the other and the 
court by exceptions and substitutions found 
accused not guilty of the offenee chargedn. 
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S.;i.milarly, with respect to larceny and embezzlement The Judge Advocate 
General and the Board of Review, following court decisions too numer
ous to cite, have held many times that a variance between the allega- . 
tion and proot" as to uwnership of the property stolen is fatal (CM 201485, 
l2!I1: 5 B.R. 137-144 and authorities therein cited; 2 Wharton's Criminal 
Law (12th Ed., 1932), sec.1175, pp.1494-1495; CM 11C910, 129356 (1918), 
154476 (1922), 193191 (1930}, Dig. Op. JAG 1912-1940, sec.451 (~5), pp. 
328-329). Also, where property belonging to the United states and furnished 
and intended for the military service thereof is wrongfully and unlaw
fully converted such ownership must be alleged and proved (~M, 1928, 
par.15011 p.185~. In CM 201485, Darr, above cited, the Board of Review 
stated that where 

"the name of the owner is stated in an indictment 
or charge it becomes a part of the description of 
the offense, serving not only to identify the 
offense, but especially to identify the property 
which is alleged to have been the subject of larceny" 
(pp.139-140). 

In the instant case, the action of the reviewing authority, in accord
ance with the foregoing authorities, effected a fatal variance between 
the ple-iding and findings under Specification 1 of the Charge against 
Kenney, since such action changed the alleged ownership of the cartons 
of cigarettes from the ttBritish Government" to "the ownership of which 
is miknown" and thus found accused guilty of an entirely separate and 
distinct offense from that charged. The Board of Review is therefore 
or the opinion that the record of trial is legally insufficient to 
support the findings o£ guilty, as modified, o£ Specification I o£ the 
Charge against Kenney. 

5. Specification 2 of the Charge against Kenney and the Specifjc ation 
and Charge agairuJt StaVe.s each describe their joint '!fl"ongful and improper 
1ale, at the time and place alleged, of cigarettes belonging to the 
British Government. Where such conduct is charged involving property 
belonging to the United States •.nd furnished and intended for the mili
tary serv:!.ce thereof its ownership must be alleged and proved (LCM, 
192S, 'pa.r.150i, p.185; CM 1C9100, 12C94S, 12C949 (1918), 123447 (1919), 
Dig. Op. JAG, 1912-1940, sec.452 (23), p.340). Similarly, in accordance 
with the law concerning the allegation and proof of an indictment the 
action of the reviewing authority effected a fatal variance between the 
pleadings and findings Ullrler Specification 2 of the Charge against 
Kenney and the Specification and Charge against Stavas in changing the 
ownership of the cartona of cigarettes as alleged in each Specification 
from the "British Government" to "the ownership of which 11:1 llllknown" 
end thus :foWld each accused guilty or an entirely separate and distinct 
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offense from that alleged (CM 201485, .D~r, 5 BR 137-144 and authorities 
therein cited). The reviewing authority's action also did not eliminate 
the possibility that the ownership of the cigarettes might have been in 
accused, which W,oul.d.have rendered their alleged conduct no offense. Had 
these alleged offenses occurred after 4 April 1945 in the European Theater 
of C>?erations the modified findings of guilty as to each accused coul.d be 
.uphAld _in that in. each instance a lesser included offense would have been 
committed in violation of letter o£ the Commanding General, European 
Theater of Operations, dated 4· April 1945, AG 004 OpGA, Subject: .:t'rohibi-. 
tion against "Engaging in Business" which reads in part: 

111. It is the policy o£ the Theater Commander 
that persotUlel'subject to military law in this 
theater shall not, so far as can be avoided·, 
disturb the economy of the liberated countries 
nor use their presence here in. order to obtain 
or to lay plans to obtain any commercial ad-. 
vantages for themselves or for others. 

·2. Pursuant to this policy, all personnel sub
ject to military law are prohibited from 
1engaging in business' in this theater. 

i. The term 'engaging in business' ia defined 
to includer 

!.• Buying, selling or dealing in securit.ies, 
except savings bonds regularly purchased from the 
issuing government; postage stamps; real estate; . 
or any kind o£ property in this theater for present 
or futtire personal pro£i~ or investment". 

However, there is no evidence in the record o£ trial of any sindlar pro
hibition in effect at Rome, Italy in the M!!diterranean Theater of Opera
tions where these offenses were allegedly committed (1.CM, 1928, par.125, 
pp.134-135). The Board of Review is therefore o£ the opinion that the 
record o£ trial is legally insuffident to support the findings of guilty, 
e.e ·modified,, of Specific11.tion 2 o£ the Charge against Kenney and the 

,Specification and Charge against Stavas. 

6. The charge sheets show the following co~cerning the service 

of accused:: 


. Kenney is 24 years five months of age and was inducted 28 July 
1942 at Fort Oglethorpe, Georgia for the duration of war plus six ioonths. 
He had no prior service. 
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Stavas is 25 years three months of age.and was inducted 13 
August 1942 at Sacramento, California for the guration o£ the war plus 
six months. He had prior service from 26 July 1937 to 27 November 1939 
with Company G, 184th Ini"antry, National Guard. • 

7a The court was legally constituted and. had jurisdiction of the 
persons, and offenses. Errors affecting the substantial rights o£ 
accussd were committed as above set forth. For the reasons stated, 
the Boarq of Review is of the opinion that the record of·tri.al is 
legally insufficient to support the findings of guilty- and the sentences •. 

!! ..~.--~~--~--~~.....~"'"""'..._.......__Judge Advocate 


,h~ 0 ~udge Advocate 

/ ·' .--., 
_, _ ...___.._-_._._·.._1_._...._.··-_....-Judge Advocate 

• 

. II~,"' r'PT'ALCc '" IJl:.11 I 
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1st Illd. 

War Department, Branch Office of' The Judge A.d.Tocate General with the 
Europnn Theater of' ~eratiou.. 9 2' JUN 1Q4~ TOI Ccmnanding 
General, European Theater of Opera't'i'dns • At'O M7, u. s •. Army• 

le Herewith tra11Smitted for your action under .Article of War 
50i as mnended. by the .Act of' 20 August 1937 (50 Stat. 724J 10 WC 
'1.522) and as further mnended by the Act ot 1 August 1942 (56 Stat•. 
732J 10 WC 1522), is the record of trial in the case of Technician 
Fourth Grade HARRY B. KEmEY (34362159) and Private U>UIS A• STAVAS 
(39393945), both of Headquarters Company, 759th Railway Operating 
Bettalion. 

2. I eon.cur in the opiniou of the Board of Rerlew ud, for the 
·~eaaona stated therein, reccmnend that the findings of guilty, aa · 
modified, and the sentences be vacated., and that all rights, prirl• 
leges and property of which they have been depriTed by rlrtue of 
said findin&S am sentences so vacated be restored. ' 

3• Inclosed are forms of action designed to carry into effect 
the recomnendatiOQ. J!it~~re madee Also inclosed are dratt G\;MO's. 
for. use in pr~ting tli~~~?oeed action. Please return the 
.record of' tri~/wtth· req~eopies of GCMOe ·. . · 

/t~~:; . . .., 
.;~?.k:· ~·~,~

'•C//'/J~. Mc!E~-:7 .· 
Brigadier~·lieneral,, United--St~tes .Army 

Assi~tant Judge Advocate General " ._.._.___ ' . • P.' • 

CA.s_ to accused'stavas,, findings of guilty as modified and sente~ce 
vacated. GCMO 2?01 ETC,, 6 "uly 1945.) J " 

( As to accused .Kenney,, .t'indinga of guilty as modified,and sentence 
vacated. GCMO Z711 ETC, 6 July 1945.) ' 
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Branch Office of The Judge Advocate General 
with the 

European Theater of Operations
_!'\.PO 887 

BOA.RD OF HEVI3W HO. l 

CK E'l'O 8556 

U N I T E D S T A T E S ) 
) 

·v • ). 
. ) . 

Private JA1'1ES R. GAP.RISO!~ )
(36809751), Headquarters ) 
and He~dquarters Squadrpn,)
45th .l1.1r Depot Group ) 

) 
) 

2 6 JUN 1945 

IX AI:.:t 1'~0BC~ SERVICE COI;J.~aKD 

Trial by GCM, convened at Villa
coublay, France, 22 February ' 
1945. Sentence: Dishonorable 
di~charge, 'total forfeitures, 
and confinement at hard labor 
for'five years. Eastern Branch, 
United States.Disciplinary 
Barracks, Greenhaven, New York. 

HOLDD~G by BOliRD OF REVIEW KO. 1 

RITER, .i3URROW and STEVENS, Judge Advocates 


" The record of trial in the case of the soldier named . 
above has been examined by the Board of Review and found 
legally sufficient to support so much of the findings of 
guilty as finds that accused did at the time and place al 
leged wrongfully and unlawfully sell to Odette Marraccini, 
a civilian, 18 gallons of gasoline, property of the United 
States, furnished and intended for the military service 
thereof, of a value of ~2.90, in violation of the 94th _ 

1Article of War,· and .legally sufficient to support so much , 

of the sentence as provides for dishonorable discharge from · 
the service, forfeiture of all pay and allowances due or_ 
to become due, and confinement at hard labor for six months. 
This case is of the same category as CM ETO 6226, Ealz; 
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CM ETO 7506, Hardin; CM ETO 9288, Mills,.a.qd is governed 
by the principles announced in the holdings of said c~ses. 

,f ,.• 
. It/,.. l 

, I.. /,-;
'j//lj._-!lL. •1t= Judge Advocate 

- ~J / 7 -fr/ 

~-/·B~~--Judge Advocate 

f:4eu{__::. ~udge MvOcate 
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Bramh Office of' The Judge Advocate General "\. 

with the 
European Theater ot Operations 

· , APO 887 

BOARD OF REVIlJl NO. 3- . 2 MAY is~5 

UNITED STATES ) ·DELTA BASE SECTION, COI.nWNICATIONS 

v. 
) 
) 

ZONE, EUROPEAN THEATER OF OPERATIONS 

) Trial by GCU, convened at Marseille, 
Private WILLIAM H. FI.ANA.GAN ) France, .. 9 Febru8.?7 194-.5. Sentence: 
(6922708) 572nd Port Co~, 
4S4th Port Battalion 

) 
) 

Dishonorable discharge, total torteit.;. 
ures and conf'imimnt at hard labor 

) tor 15 years. United States Penitentiary, 
) Lewisburg, Pennsylvania. 

I 
HOIDIID by BOARD OF REVIEW NJ. 3 

SIEEPER, SHERMAN and DEWEY, Judge Advocates 

l •. The record ot trial in the case of' the soldier named above 

has been examined b7 the Board of' Review and found legall7 sufficient· 

tq support the sentence'. ' 


2. With reference to Charge II and Specifications l and 2 . 

thereunder, the proof shows that accused committed a series ot acts 

which, it not interrupted by circumstances independent ot accused's 

will, would apparently' have resulted in hi8 misapplication ot the . 

government property involved. Son:e measure of' possession or control 

is ·an essential prerequisite to the commission of the offense of' mis

application. Accused is not shown to have succeeded in acquiring 

either. The record of' trial is therefore legally suf'ticient to support 

only so mqch ot the tiniings of guilty ot Charge II and Specitications 

1 and 2 thereunder as involves find~ accused guilty ot attempted mis

application or the government property described in said specitications 

at the time and place al.leged in violation ot U.ticle or War 96. 


3. Confinement in a penitmtiary is authorized ui)ori conviction 

ot otter~ am giving a bribe to acy person acting in any official tune


, tion with int.ent to i.ntll.Bnce him to collude in, al.low or make opportun
it7 tor the comnisaion of any fraud, by Article ot War ,42 and section 

-1
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22:701 (6:134), District of Columbia Code. The designation of 
the United States Penitentiar)", Lewisburg, Pennsylvania, as the 
place ot confinement., is proper (Cir.229, WD, S June 19.44, sec.II, 
pars.l,l?.(4),3,l?.). · - . · 

~~, ..~Je,e= Jud8e Advocate .-, 

!Jz11.~~.:~ {"\~.~ 1'.-~z···tJudge Advocate 

.ea6::/d.,r;.,57l], 
 Judge Ad.,..ate 

. \ 
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Branch Office of 'Ihe Judge Advocate General 
· with the · 

European Th.eater of Operations 
J.PO 887 · . 

30ARD OF REVIE'N NO. 1 

CM ETO 8581 

UNITED STA'.I'ES 	 ) BRI'I'l'ANY BASE SECTION, CO?.i.'UNI
) CATIONS ZONE, EUROPEAN THEA'IER 

v. 	 ) OF OPERATIO:ta 
) 

Private JOSEPH GEORGE' . ) · Trial by GCM. convened at Rennes, 
(34125659 ), 104th ) Brittany, France, 24,25 January 
Chemical Processing ) 1945•· Sentences Dishonorable 
Compacy ) discharge,. total forfeitures and 

) confinement at hard labor for life. 
) United states Penitentiary, Lewis• 
) burg, Pennsylvania. 

HOIDING by BOARD OF REVIEW NO. 1 

RI'IER,. BURRQW and STEmS, Judge Advocates 


1. 'Ihe record of trial in the clll.se of the soldier named above 
has been examined by the Board of Review. 

2. Accused was tried upoii the fo.llowing Charge and Speci
fication1 

· CHARGEa Violation or the 9~d 	Article of war•. 

SpecificatioJla In that Private Joseph George, 
104th Chemical Processing Company, ·did, 
at Rennea, Ille-et•Vtlane, France,. on or 
·about 31 October 19441 forcibly and :felon!.;. 
ously, against her will, have cariial knowledge 
ot Mne •. Marguerite Tuale 

He pleaded not guilty ar.d, all of the members of the court present at 
the time the vote was taken coJlcurriil8, was found guilty of the Charge 
and Specification. Ng evfdence of prerlous convictions was .introduc~•. 

;. :;.. 
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All of the members of the court present at the time the vote was 
taken concurring, he was sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to become 
due, and to be confined at hard labor, at such place as the re
viewing authority may direct, for the ;enn of his ..natural life. 
'lhe reviewing authority approved the sentence, designated the ·.-·· 
United States Penitentiary, t.ewisburg, Pennsylvania, as the place 
of confinement, and ·forwarded the ::;-ecord of trial for action pur
suant to Article of War 50i• 

3• a. The proof of the sexual act and the circumstances 
under which an .American soldier and Madame Ti.tal engaged in it is 
dependent almost entirely upon the testimony-of the alleged victim 
and upon accused's confession. Her eTidence is inherently truthful 
and·probable in all of its details. '!he woman's assertion that 
she never consented to sexual intercourse and that the soldier ob• 
tained the same as a result of force and violence visited upon her 
person by him in spite of her resistance is c0rroborated by proof· 

, 	 of her disheveled condition and body bruises aa se~n by her friend, 
Madame Dajean a few minutes after the attack, of the victim's im
mediate complaint to this friend of her mistreatment and of the 
existence of bruises on her right arm, abdomen and right leg as 
observed by a doctor upon:PJysical examination on 3 November 1944.e 
three days after the incident. Madame Tual waa at the time of the 
attack 45 years of ·age and waa a French military nurse. She 
suffered all impainnent of one of her arms as a result of war 
injuries. Her testimony is definite and.certain and is such as 
one would expect from an intelllgent, experienced person. All of 
the etementa of the crime of rape were proved (MCY~. 1928, par.1482_, 
p.165.). 'Die Board of ReTiew is of the opinion that the finding of 
the court that Madams Tual was raped by an .American soldier at the 
time and place alleged is supported by substantial evidence and 
under such circumstances it will not be disturbed on appellate re
view (CM ETO 8837, Wilson, and authorities therein cited).. ' 

b. 'lhe Tictim, Madam Tual, made a positiTe and unqualified 
identification of accused in open court as 'her assailant, although 
she admitted that five days after the rape at an identification 
parade she was unable to identify him (RlO)e At the time of the 
assault, she testified, he. wore an oTeraeas cape iv.hen he was taken 
into custody by the military police about one hour after the rape 
he wore such type of headdress. In au unsworJl atatement at the 
trial, accused asserted that he was in such drunken condition that 
he had no recollection of events of the evel).ing from his consumption 
of intoxicants to the time he was arrested. 'lb• military policeman 
who apprehended accused denied he exhibited signa of drunkenness 
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and testified. th~t he eould detect no odor of alcohol upou him 
(R54,55). Independent of accused's confession there is therefore 
substantial evidence of his identity•. ·However, the confession 
definitely inculpates accused as the rapist (R32J Pros.Ex.l)e It 
was properly admitted in evidence as there was substantial evidence 
of its voluntary nature. The court's finding on the iasue of its 
v~luntary.nature.will therefore be accepted on appellate review 
(Ct!ETO 3469, Conway Green, and authorities therein cited). The 
weight and evidential value of the eonfession and the weight and 
credibility of other testimony in the case ·were peculiarl.Y matters 
for the court as a fact-finding body (CM ETU 8951 ' ~. ~). 

The Board of Review is of.the opinion that the evidence 
that accused was the rapist of Madame Tual is satisfactory and sub
stantial within the principles heretofore approved. by i~- (CM ETO 
3200, Price1 CM ETO 3837, Bernard SmithJ CM ETO 4292, HendricksJ 
CM ETO 4589, Powell, et· al). · . · 

c. The defense specifically raised the plea of in
sanity a:od of .accused's mental irresponsibility for the crime and 
asked that he be discharged because he was insane at the time and 
place of the rape. The defense introduced testimony of Major Arthur 
s. Strauss, Medical Corps, 199th General Hospital, a neuropsy~ 
chiatrist, who examined accused on.two occasions for 20 or· 25 
minutes and .for 30 minutes, respectively (R43)e In h~s opinioR 
accused's mental age was probably 71 years. ·Ethically he did not 
at the time of the crime understand the difference between r\ght 
and wrong but " 

1 As far as punishment is concerned and 
the conse~uences of an act, if the problem 
has beset his mind before and he knows 
he will be punished or not punished, he 
does kn~w the di:f'fer~nce• (R42) •. 

He also had the mental capacity to adhere to the- rtght (R43 ). 

'lhe question of accused's mental responsibility tor 
his acts was essentially one of fact for the court. 'lhe defense 
evidence,. construed in a light most favorably t9 accused, left the • 
question within the factual domain. ,It was for the court as a 
fact-finding body to determine whether accused. waa '.iiisane within 
the legd' definition of insanity (M::M, 1928,: par.78, p.63 ). In the 
instant case the court was in the most favorable poaition to determine 
this fact. It would be a usurpation of authori t7·. for the Board of 
Review to enter this field and attempt to weigh: the eTidence and 
analyze the cryptic ~estimony of e::r:perts. It is sufficient that 
there is conTincing and substantial erldence that accused was s-R~t: i

0at the time he camnitted his brutal crime. Here the Board of R~l810 
I . . . 
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should leave the question (CMETO 3717, Farrington; CM ETO 5747, 

.Harrisonr CM ETO 9424, George w. S:nitli.~ Jr..,). 


4. '!be charge sheet shows that accused is 25 years. eight 

months of age and was inducted 18 June 1942 to serve for the dur

at ion of the war plus six months. He.had no prior service. 


5• '!he court was legally constituted and had jurisdiction 
· of the person and the offense. No errors injuriously affecting 

the substantial rights of accused were connnitted during the trial. 
The Board of ReTiew is of the opinion that the record of trial is 
legally sufficient to support the findings' of guilty and the sentence. 

' 
6~ 'Ibe penalty for rape is d~ath or life i.nipriaonment as the 

cour~-martial may direct (AW 92), Confinement in a penitentiary is 
auiihorized upon conviction ot rape by .Article of War 42 and sections 
278 and 330, Federal criminal Code (18 USCA 457 ,567 ). The desig. 
natio:D. of the United States Peniteutiary, t.ewisburg, Pennsylnnia, 
as the place ot coll.f'ineme:nt 18 proper cir.2291 WD, 8 J'u.ne 19441 

sec~I, para.1~(4), 3:2.)• ' 

---i~'~~,J,J,&.:;;.;;;...w.ii;~----- J'udge A.dTocate1 

__..Jb ..,..;,_.d...,.,_..·....Y:_.,A_.,...'"'....~~...-............·_.....l.._ ·r...__ J'udge .AdTocata 


Judge Advocate 

8581 




(327} 

Branch Of'i'ice ot The Jmge AdTOcate General 

. with the 


European Theater ot Uperatiorui 

APO 887 


5MAY 1945 
BOARD lJl REVIEW ~. l 

CM ETO 8599 

U .M I T E D ST A.TES ) SEINE SF.cTIOi'I, l:O.Mli!U.NICATIUNS 
) ZO.NE, EURUPEAN THEATER OF UPERATIO.NS 

-v. ) 
) Trial b;y GCM, convened·at Seine 

Sergeant PAUL W. HART (37537089), ) ·section, Paris,· France, 12 Janu
Technician Fourth Grade JAMES E. ). U7' 1945~ Sentence as to each 
LEMEN (39397456), Technician Fifth ) · accuseda Dishonorable discharge, 
Grade HOWARD A. RAUBOLT (36890536) ) total torteitures and confinement 
and Private ROBERT H. COSGROVE ) at hard labor, HART for 17 :rear• 
l'.35296680), all ot Co~ c, 716th ) and LEME!4, RATJBOLT and COSGROVE 
RailW!ey' Operat:ll:lg Battalion ) each tor 20·;years. Place ot con

) tinement not designated. 

HOLDING by BOABD OF REVIEW NO. 1 

RITER, BURROIV and STEVENS, Judge JdTOCaf'Ats 


1. · The record ot trial in the case ot the soldiers llaJDltli a.Dov• 
has l>een.eMlllil.loo oy t..D.e B~ara. ui' Renew. 

·2. Accused were jointlJ' tried 1,1p0n the followillg Charge and 
1peciticationsa 

CHARGE& Violation ot the 96th Article ot War. 

Specitication la In that PriTate Robert L. CoagrOTe, . 
Sergeant Paul w. Hart, Technician Fourth Grad• . 
James E. Lemen, and Technician Fifth Grade How_µd_ 
A. Raubolt, all ct Compa?JY' c, 716th Rail~ Bat
talion, European Theater ot Operations, United 
States Jrrq, did, at or near Dreux, France, and 
at or near Paris, France, and at n.rious·and 
•Ulldr7 places between 1a1d places, between l 
September 1944 and 30 November 1944, jointl.7 and 
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in conjunetion"with each other, anl other 
members ot 716th Railwq Operatil'.lg Battalion, 
and other raillf'SY' operatil'.lg persollllel, agree 
and conspire to. defraud the United Sta.tea 
tbro1J8h pillaging, division or' spoils, .Jl%ld 
mutual i?laction agaimt pillaging by each 
other, thl·i;,-~ wrongf'ul conversion to their 
o'im joint and ee1'eral purposes and profit ot 
mllitar:r supplies and equipment, the property 
or the United States in the possession al¥1. 
C\18~ or military agencies, turniehed and 
intended tor the milltar;r serrlce thereot, 
while such supplies and equipment were en
route to militar;r t~·ceti engaging the eM.ttiiif 
and other military forces ot the United States, 
durillg a critical combat period u the theater 
of •active military operatioms; and pursuant 
thereto, did, at diftl"s times and places ae 
herein alleged wrongf'Ull.y divert eueh supplies 
am equipmeni. troa the mil1tary purposes tor . 
which such supplies were interided, to their 
own purpose of personal profit. (As amended 
at trial.) · · 

. Specification 2: In that*** did, between l 
September 1944 and 30 . .November 1944, at or· 
mar Versailles, France, at or near Dreux, 
France, and at or nur Paris, France, enter 
into an agreement and conspiracy to take, 
ca:rr"1" awq and unlawfhll.1 dispose or and to' 
app~ to their own. iise and benefit rations, 
cigarettes and 812pplies, property or the United 
States, furniahed am intended !Ctr the military 
seniee thereot, and to diftrt the same trom 
llilitar,- us.• in the theater at operations. 

Specitication 3: In that Private Robert L. Cosgrove, 
Sergeant Paul W. Hart, and Techniciaxl Fifth 
Grade Howard A. Raubolt, all ot CoJllpa?q' c, 
716th Railwq Operating Battalien, Eurepeaa 
Theater ot Operations, United States Arm.Y,. did, 
at Vlllier11, France, on « about 12 NOTe111ber 
1944,' joi.Jltly am in the •ncution ot a con
apir&cy preTiously entered into between them
eelns, wrongtullr take am d111pose ot one 
thousand (1,000) packages ot cigarettes and 
six hundred (600) cigars, property' ot the . 
United States and intenied tar ue in the 
milita.17 eerrtce thereof, thereby, contri

. buting to a ahortage ot cigarettes in the 
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European Theater of Operat.ions, which 

· cigarettes were 1ntenied a1'd necessa?'7 

·tor the morale of the armed forces dur-, 


· 	i?lg a critical peried ot combat opera

tions. 


Specitication 4: In that Printe Robsrt L. Co1gro-n, 
and Technician FOtJrth Grade JamH E. Le:men,bo~'i 
ot Company c, 716tb Railwq Operating Battalion, 

· Europeall, Theater ot C4>erations, United States 
Ar'1t11', did, at OJ:' ziear Paris, France,. between 1 
September 1944 and 30 ~ovember 1944, joiatly 
and h the execution ot a conspiraey preTioua~ 
entered into between theuelns, wro~ · 
diepose ot three (3) cases ot post excba!tge 
rations, proper'tJ ot the United Sta.tee am in
~ded tor UH ill tlw milltarJ' senice tbereot, 
thereb7 d1Tejtti:ag T.1,tal 1uppl1es f'rom use in 
the theater ot operit1ona am contributing to 
a shortage ot 'rltal supplies duriJlg a ~itical 
period ot combat operations. 

Specif'icatien Sa In that PriTate Robert L. Cosgrove, 
CoJDpany' c, 7l6th Railwq Operating Battalion, · 
European Theater ot Operations, United StatH . 

. ArJq, did, at or near Paris, Fral\ce, on or about · 
1September1944, wrOl'lgtul.17 tab,ene (1) case 
ot post exchange rations, propert7 ot the United 
States and iJltended tor use in the mllitarr •er• 
"f'ice thereat, thereb7 d1nrt1ng Tit.al suppliee 
f'rom use in the theater at operatione and centri 
butilig to a shortage ot Tital supplies duriJlg a 
critical period of eollba.t operatiom. 

Specitication 61 In that Pri-n.te Robert L. CollgroVe, 
, Compan,y c, 716th Rallwq Operatillg Battalion, 

Em-opean Theater ot operations, United Sta.tee 
Arr.rr:f, did, at or near !'aria, France, cm or about 
10 .November 1944t wr~ dispose ot two lnm
dred thirtr (2JOJ packages ot cigarettes and 
tour {4) boxes or che~ gum, proper'tJ ot the 
Unit.d Statel!I am intended tor use in the m111
~ service thereof, thereby contributing to a 
shortage ot cigarettes and supplies iJl the 
European Theater ot Operations, which cigarette• , 
am supplies nre intended and mcessarr tor the 
morale of the armed'f'orces during a critical 
period ot combat operation&. 
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Speci.rication 71 In that .Private Robert L. Cosgrove, 
Company c, ?16th Railway Operating Battalion, 
European Theater o.f Operations, United States 
Ar1113', did, at or :near Paris, France, between·l 
September 1944 and 15 September 1944, wrong:f'ully 
dispose o.f one (1) case 0£ post exchange ratiom1, 
property o.f the United States and intended .f'or 
use in the milltary- service thereof, tilti:i·tiuy · 
divertiJ:lg vital supplies trom use in the theater 
o.f' operations. and contributing to a shortage r£ · 
vital supplies during a critical ;period ot com-· 
bat operations. ' 

Specification Sa In that Sergeant Paul W. Hart, 

Compe%!7 c, ?16th Rallwq Operatillg Battalion, 


. Europeu Theater o£ Operations, Unit.d Statee 
Jr1lfY', did, at or near Versailles, F.rance, be
tween 1 September 1944 and :30 Nov~raber 1944, · 
wrongfully dispose of f'ive hundred '(500) paclc- . · 
ages o.f' cigarettes, property o.f' the United States 
and intended f'or use in the m1l11:&17 eernce 
thereof, thereby contributillg tu a shortage ot 
cigarettes in the Europeal\ Theater ot Operations, 
wbich cigarettes were intended.and necessar;r far 
the morale Rf; ttbe armed .f'orces during a critical 

'period of0~e~ations. 

Specirication 9a In that Technician Fourth Grade 
James E. Lemen, Comp~ c, 716th Railwq Operat
ing Battalion, European Theater ot Operations·, 
United States Armr, did, at or mar Paris,France, 
between l September 1944 and :30 September 1944, 
wrongf'ullJ' dispHe o.f one thousam (l,000) packi
ages ot cigarettes, property ot the United States 
aM intended for UH in the m1lit.&17 aenice . 
thereof, thereby contributing to a shortage ot 
cigarett"s in the European Theater o£ Operation., 
which cigarettes were ptended aDi nece1S1.1'7 .f'CTr 
the morale, ot the armeO. .forcee duril:lg a critical 
period ot combat operations. 

Specification lOa In that Technician J'Uth Grade 
Howard A. ;Raui:>olt, ~ c, 716th Railwq Opera
ting Battalion, European Theater ot Operations, 
United State~ Arrq, did, at or near Versailles, 
Fraii.ce, 011 or abont 15 October 19441 wrongf'all.J' 
dispo.e o.f' about two thousand two hundred . .fift7 
l2,250) packages ~. cigarettes, propert,. o:C the 
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United States and intended for use in the 
military service thereof, thereby contri
buting to a shortage of cigarettes in the 
European Theater of Operations, which cigar

. ettes were i:ntended and necessary for the 
morale of the armed forces during a critical 
period of combat operations. 

Each accused pleaded not guilty, each was f'ound guilty of the Charge, 
and accused Hart was fotmd guilty of Specification 1, 2, 3 and 8; ac
cused Lemen was found guilty of Specifications l;.1+ and 9; accused 
Raubolt was folllld guilty of Specifications 1, 2, .3 and 10; and accused 
Cosgrove was found guilty of Specifications 1 to·7 ihclusive. No 
evidence of previous convictions was introduced as to any of the ac
cused. Each accused was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due, and 
to be confined at hard labor, at such place as the reviewing authority 
may direct, Hart for 35 years; and Leman, Raubolt, and Cosgrove each 
for 40 years. The reviewing authority as to ac°ii~~ ~men disapproved 
the findings of gullty of Specification 2, approv9a'.7tne fl!!ntences but 
reduced the periods of confinement of Hart to 17 years and of Lemen 
Raubolt, and Cosgrove each to 20 years, and forwarded the record of 
trial for action pursuant·to Article of War 50!-. No places of con
finement were designated. 

J. The instant case is a companion to CM ETO 82.34, Yotmg ~,al. 
(for.convenience hereinafter cited as~ case) and CM ETO 8236l 
Fleming il Al· (tor convenience hereinafter cited as Fleming case}. 

Summary disposition may be made of the following procedural 
and evidential .questions which arose during the course <£ the trial of 
the instant case: 

- On behal.t of' each accused the def'ense 

a. challenged for cause three members of the court becaiise 
each had heard evid.ence upon trial of the Young and Fleming cases of 
a nature similar to the evidence prosecution would offer in the instant 
case in pr~of of the corpus delicti of Specification 1. The respec
tive challenges were denied (RJ-6); . . 

b. moved f'or severance and for separate trials of each 
accused. The tiOtions were denied (R8,9)·; 

c. moved to strike Specification l on the ground that 
Specification 1 and Specification 2 were duplications. The motions 
were denied (R9,10); 

d. moved to strike SJ!! cification 2 on the trouro that the 
offense alleged therein was included in th~ at'fense set forth in Speci
fication 1. The motions were denied (Rll); 
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•• objected to each Eipecitication oecause it was laid under 

Article ot War 96 1n8tea.d ot Article ot War 94. '!'be objections were over

ruled lRll) • 


f'. Heareq tes't-1.mo!J1 ot the same type as was admitted ill 

the !mm.i and Flempg cases is present 1n l;bis case lR27,29,4l,45,4'1,4B). 


For T.he reasons set forth 1n the holding in the Immg case the . 

action ot the court with reepect to a, i> a.Di e was correct. Both the 

1™ and Flemipg cases support the oourt•s rulings with respect to o 

a.Di d. i'bere were no errors. With respect to -..he admission ot the hear

sq eTidence lf', !ma), the Bo&rd ot ReTiew is ot the opinion that it 

did .DOt prejm.l.ce the subetutial rights ar aceu11ed. ihe competent e'Yi

deace i.n support ot t.128 riJJ:ibp at guilty- is of a most convincing and 

BUl:letantial nature. Trua concluicm is 1dentical ri~h those in 'the !2mJ_g 

and Flem1pg cases where hearsq eTidence of the same type waa invol'ftd. 


4. The eTidence for the prosecution in the instant case with re

spect to the widespread 'thef'ts ot cigarettes, Post ExcbaJlp merchandise 

ad f'ood suppl1H 1'l"Oll lllilita.?7 railroad w·aiDs between l September aad 

30 iiovemtier 1944 dariJ:lg the couree ot their carriage and 't?'&D.Sportaticm 

between Dreux am Paris, France, and ot general shortage uf such 11119r• 


_ chand1ee 	and supplies at l>epot Q-177 durillg said period ie subatanti~ 
the same as that con'ta.imd 1n the 1™ ud l'leming cases. Likewiae th9 
eTidence in lihe wee cases as t.0 ID9tbois and Mans pursued 07 milltaey' 
rail~ -operatiws~ia looting ot .the traiJls is vir~ idenucal. J. 
caretul a1ld detailed. ~1- ot the eTidence was made in the holdhgs 
iD 1ihe Iw and nemiH cases. Further c0J11111ent. would be redunda?It a1ld . 
a repetition ut •aid.evidence herein. is who~ unnecess817. Fflr t.he 
reasons set tor~ and upon ·iJle authorities cited in the holdings in said 
casH, the Board af' Re'Yiew is cOl2"f'i.nCed that the prosecutien eetabliehM 
1a the present case t.he corpua d.'11et1 ot each ot the af'tensea alleged 
1Jl 'the apeeiticatiom herein. and that the written statements ot the re
epect1w .&COWied were properl.7 id.mit~ 1Ja eTidence as bearing upon the 
releTl.llt apecitieation. 1'ba •terial parts ot the statements f'ollowa 

a - . i 

I 	 " 

•At Versan.+es, ear train was stopped f'or a 
JIOftlll!Dt I checked the list ot property- as 1 

was· one ot the duties, I noticed a f'reight 
car loaded wite ~ettes one ot these 
cases wu l71ng on the steps ~ the car. 
T/4 lfbatle,-, a fireman D8llled 'Tex', Pvt. 
X1Dlq and I each took a case ot cigar
ettes (50 cartons in a case). It 1a COllillDJl 

practice f'flr our train to be 1topped alcmg . 
. the road between Veraaill.ea am Valintone, 
' D7 the P'ench WCIX'kers, theH worker• woW.d 
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approach our train and otter Francs tor 

cigarettes. On this particular trip the 

men named above and I sold om- loot to 

these workers from between JOO and 500 

trance per carton. 


:Early one mornillg about. the first part of 
November our train was taking on water at 
Villiers, a pusher engine crew composed ot 
Sgt. Jaimett and T/5 1Pop1 Dona.hue and I 
took cigarettes from a freight car. I took 
2 cases (50 cartons to a case) and 1 case 
of-cigars (Qt;umtity unknown) I saw Jaimett 
take·a case ·ot cigarettes from the· car ind 

1hide it alo~ side of a building. I took 
rrq loot to the engine and diTided the con
tents among members ot 'tq crew, Pf'c. Cos
grove, T/5 Robolt, a 11tlldent whose name I. 
cannot remember and a fireman whose :name 
I callilOt remember. I took two boxes ot 
cigars and gave the rest to th~ crew. M.r 
share ot this loot amounted to 20 cartons 
ot cigarettes, I took these with me to 
}'aria where I sold them to 1Nick' the cwiro. 
at. Co. tt;t in Battinolles,Yafd. • I received 

·500 f'ranos per carton"{R61; Pros.Ex.9). 

'. ~· 
"Durillg the period of 't!he first three or , 
tour weeks that I worked in this yard I · 
took f'ive (5)cases at P.X. rations. There 
are twenty' cartons ot cigarettes in ea.Bh 
case and I sold the cigarettes f'or 500 
francs a carton. which netted ma $1000.00 
tar the hundred llOO) CSJ;'tons of cigar
ettes that .I sold. The remainder ot the 
P.l.. supply in these cartons I gave awq 
to mentiqrs ot uq organization or lef't 1--. 
iM the Billet ~or them to use. . 
Pvt. Robert Cosgrove, who is a brakeman 

f'or 'C' Co. bas Drought several cases ot 

P.X. rations to the Billet and placed them 
1n rq locker, ·and I in tuna would help him 
aell them. I never receind aIJ7 actwal 
CJ1t f'tom these sales, but Cosgrove 1'01Jl.d 
L,giTJ!m a thawsand \1000) or two thowlaad 
(2000) rrancs whenever I 1'01Jl.d ask h1rl ror 
mone1. 
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I would take these rations to ru::r girl 
friends house, Donnise Rhode, who liyes 
about ten CYr twel~ blocks f~om the , · · 
Station and sell them rrom there" (R57; 
Pros~.6}. 

"On or about 10 .Nov. 1944, I was coming 
into Villers to take water. We stopped 
our train down b7 the bridge and cut ott· 
aborit eleven ears. The other men on ilor' 
crew were conductor Hart, Cosgrove,Line
statr, a student brakeman Milligan, and 
student fireman who I now know to be 
agent Cozzati of' the C.I.D. Cosgrove,Hart, 
and m;ysel.£ went back to the eleventh car 
and took out two 50 carton cases of' cigar
ettes and a box of cigars. The three of 
Us carried the two eases of cigarettes and 
box of cigars ~ck to the engine an:i banded 
them to rq stadent .fireman agent Cozzati. 
The;r were placed in the coal tender•' When 
I went back to :the' car Donneghue and Jaimet, 
operators at the station, bad taken two 
cases of cigarettes. We then went to St. 
Cyr, and during· the trip Cosgrove put the 
contents of one case of,cigarettes (50 
cartons) into his duf.fle oag and student 
f'ireman Coz.zati lt'rap:Ped twelve cartons of' 
cigarettes and two boxes of cigars into a 
shelter-half'. and I put ten cartons of 
cigarettes and three boxes ·of' cigars in ru::r 
barraclar bag. Hart put about eix cartons 
of' cigarettes•anitwo boxes of' cigars into 
a grq convas carrying bag. When we ar- · 

.. 	rived at St. Cyr we dropped off' about 
twentr eight cartons of cigarettes and about 
two or three boxes of' cigars to PTt Barne
house, operatc:Sr at St. Cyr station. We 
then proceeded to .Matelot yards and handed 
our bags down at the yardmaster•s· office. 
Pvt. Russel carried uq bag over to bis btmk 
in a box car. I gaTe him tour of' the car
tons tw carey1.ng mt bag and I gan the 
oWJ81• ea cal' ·i;o.w1 w a man I know as 
1Nick1 in Co. A Supp~ room, f'ar a pair 
ot combat boots. We then proceeded to 
Paris and I don 1 t lo:low where in Paris 
Coss:~e and Hart disposed o.f their cigar- . 
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ettea and cigars. I gaTe m.r cigars to 

tlcmductor Blackburn. When we came back 

tro11 Paris, we stopped at St. Cyr an1. 

Hart picked up about ten cartons ot 


·cigarettes f'rom Barnehouse. Barnehouse 
kept the rest ot the cigarettes and the 
cigars. When Hart boarded the engine 

·rlth the cigarettes he got f'rom Barnehousa 
he gan me 1000 francs arid SOllle money- to. 
Cosgrove. He didn't have all the ten . 
cartons when he oame back so he must have 
sold.some to some Frenchmen" (R63; Pros. 
Ex.11). . 

•A.roUlld 	 the 15th o£ October, 1944, I was 
inTolved rlth the rest Cit m.r crew, Edward 
Keohane, Virgil Clutts, and Paul Tiedt 1.a 
cigarette split-ups. I believe there were 
split ups on two occasions, both at Matelot 
Yards.· Both times the· cases ot cigarettes 
were brought up to the engine tor the split 
up. Keohane and Tiedt' brought the11 up once, 
am I think Clutts was with them the second 
time. After the split up we took the cases· 
ot cigarettes to SteTe, the cook in the kit
chen. I don't know h1a .last noe. Steve 
paid us 400 dollars tor a case ot 50 cartons. 
I received about 1000 dollars f'rom Steve.· 
Keohane and I also took the cases up for 
Tiedt and Clutts and we gaTe tbea their auttt 
(R63; Pros.Ex.10). 

"That part ot m.r origbal statement reterring 
to 1113' girlng T/S .Nick in Comp~ 'A' suppl.3" 
room 6 cartons o£ cigarettes f'or a pair o£ 
goTerDJl8Jlt issue (G.I.) shoes, is 1.nccrrect. 
The true tacts are as t'ollows 1 I had pre
Tiousfy given S/Sgt John Tielemaa 6 cartons 
o£ cigarettes as a personal gi.f't as he was 
al~s helpillg the b019 · ot rq compaJl;r enn 
though he was suppfy eergeant ot Compa.?11' 'A' 
ot our battalion. S/Sgt TieleJllall nor T/S 
Ta!lella (the '.Nick' referred to 1n rq orig:fnal 
etatement) MTer, to the beat or 1q knowledge, 
took cigarettes.in returnr0r issued items o£ 
clothilJg, etc• (R59J Pros.Ex.8). _ . 
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cosgron 

"In the f'irst part ot Sept on my f'irst trip 
to Paris with Tay'lor, Cook, Berdy, Roberts 
and Lt Loop all ot my organization, T/5 
Willia.ms, Steen and myselt each took a PX 
oox containing cigarettes, chewing gum, 
toilet articles etc 1'rom the train which 
we were supposed to take out or the yards. 
This happened at Dreux. One block from the 
school house where we are Dilleted in Paris 
we sold the ooxes in a cai'e tor appro:ximately 
$16\00. W1ll18.lll.s 1 Steen and myself divided 
the money oetween Taylor, Cook, Bardy,R2berts, 
R.c. Williams, Steen and lfl18elt whii;:h gaTe us 
about $80.00 apiece. * * * On one oceasia . 
Sgt Paul 11,art,and myself took oft: the car 2 

. boxes or cigarettes and one oox or cigars when. 
at the Matelot yards. This- happened not OTer 
a month ago. * * * In September Sgt Stephen 
Roberts di'Yided with m,rselt and 6 others J 
. cases 	of :P.A ooxes (.'Ontain:t ng supplies; I men
tioned this in the uegimdng ·of Bf7 statement. 
~ * * At one time around the 10th November I 
gan T/4 Lemon 23 cart0,2ns ot cigarettes and 
4 ooxes of gum i'or ~250.00. Around the 1st ot 
September I 8&1' T/4 Lemen take arr a PX DOX 

from a train in the ~agnatalle yards. l also 
took one ott at this time. * * * I was· lfith 
ht .McNult,- when he took a PX box from the 
t.rain in the Bagnatalle yards. I liOok. one 
also. This happened around the !irst ot Sep
tember•(R50;Pros.Ex.2). 

Unlike the eitu&tiens which prevailed in the Im and Flemiw 
cases, the prosecution in the present case was able ·07 direct testimoJJ1' 
ot a participating e19 wituas to connect three ot the accused ~th at 
least one or the of'i'enses ( Speeif'ication J). Bruno Cozatt:r, agent 1·or , 
the 27th Cria1nal Innstigation Section (who was also a witness 1'or iihe 
prosecution in the 1™ and Fl.mu cases), in the capacit,- of an under
cover agent, assilmed the role ot a student rirema.n and on ll ~ovember 
1944 became a member or a train crew composed at accwied Hart, Cosgron 
and RaUbolt and two' men not 1mel'ftd 1D this case (R21) • J.t ~ pm OJI , 

said date the crew boarded its train at Dreux am departe<l on its "run" 
ill the direction ot Paris. At about 3 8Jll 12 .tilovembef' the train halted 
about one halt llile east ot Villier station, in order to obtain water and 
to eerrice the loCOlllotiTe. The regular procedure waa to disconnect tbt 
loco110tiTe and tender which would be taken iDto the station while the 
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t.rain remained at the stopping po:int. Un this occasien; however, the 
train was "cut" oebind the eleventh car and the locomotive, tender and 
eleven freight cars proceeded to the station. The lld.l.it8.1'1' police 
train guards were lef't in the rear or the train. Un arriving at the 
station, Cozatti as fireman rema.inecl 1n the locolll0t1n ·1.endllg the rire. 
Ra.uoolt (engineer), Cosgrove lregular fireman) and Hart (condnctor) 
went to lihe station pla.ttorm. Aoout 15 or 20 111.nutes later Hart a.nd 
Cosgrove returned to t.he engine and threw 1ntQ the passageway oetweell 
the engine and the tender two cases or cigarettes a.nd one case of cigars. 
Gozatti placed the cases in ·.;he "6Dier. He also observed Hart, Ra.ubolt, 
CosgroTe and ~he soldier operators or the station remove cases at cigar
ettes 1'rom lihe eleventh 1'reight ear and throw them into the station. 
Cosgrove returned- in a 1·ew m:lnutes ~ the locomotive and opened a case 
or cigarettes ard placed the entire con.ten.ts in his duttle oag. The 
second case was opened and Cozatti waa given 12 cartons of cigarettes 
.from it. He wrapped lihem in a shelter b.al.f' (R.22). When travel was re
sumed, iihe case at cigars was opened and Cozatti received two coxes or 
them. Hart obtained 't1'0 or three ooxes of cigars. The remainder of 
the cigarettes and cigars were cieliTered ur RaUbolt at 10 o 1cloclc that 
m:>rni!lg (J.2 ~ovember) to the o}lerators ~ the St. L'yr station. to ue held 
until reclaimed tf1' the train crew on its return t.rip 1·rom Paris. When 
the crew and its train arriwd in :Paris, Gosgrove had the a.uttle oag 
filled with cigarettes; Rauoolt had a rew ooxes of cigars in his dut.fle 
.cag; and Hart had ooxes of cigars and a :rew cartons of cigarettes in a 
grs:y suit case. Cozatti neld nis cigars and cigarettes in a shelter 
halt. lCozatti1 s cigarettes and cigars were illtroduced. l.D eriden.ce as 
Pros.Ex.l; R24). ln the division of the loot, Cosgrow 1·eceiv84 a 1·uJ.1 
case ot cigarettes and wo or three ooxes of cigars. Cosgron inf'ormed 
Gozatti that he intended 1iO sell 'the cigarettes in Paris \R24,2;). · 

;. Th• accuaed Lemen elected to remain silent \R.04). Accused 
Hart, Rauoolt and Cosgrove each eleoted to be S1t'Ol'll and 'te1tiry as a 
witness tor the def'ense (RC.4,7&,tsO). 

!!§Il Clesoribed conditi.u ltln'ound1nc 1'he operation or t.he 
militaq :&.'aUwq1 in France ::i..IWtdi&ttl.1 t·ouow1Jli, w arrinl ut ni• 
oattal1on at Utah ueach ~D ~6 AUIUlt 1944. He a1s1l"'t,ed Ul&t the rationa 
which had oeen prov.lded ror th• 11111a were qu1clt1J' couumtd ud i;bat no 
proTisiona had oeen 1118.de tor eupp~ TJ1111 "With addit1oDal. ratiom gr 
1·or .uedillg Wiile He .turther d.ecJ.ared. 't>hat with wh11 cor.diUOD proT&il• 
ing 1ome ut the ott'ioera detailed men t.o 11cure i·ationa tram llJPP~ trains • 
.A.t·ter t.he oattalion was 1tatiomd at Dreux &D.d.· 'the uaill oren COllUllaced 
operation of 'the "1'aiml 'the illt2l were le.ft to ·.Jleir <lWD <1eTices ·i:.o 11cur1 
1·ood lKb<:>,6'1). •jor Marlin • •our .wajor• • intor!Dld t.be llill11 

".XuU1r• .tiaulina t.he equipment, the 1•ationa 
supplies and etutt. J.r 1ou go witbout 
ai:r;rthing, it'• ~aar un l;au.&.t" ~Hb6). 
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Hart stated 'that as a result or this necessity the msn first took 
rations to strpply t.heir own .ueeda, 'but 

"You baTe these French p"ople, they slick 
thia money miler your nose and 1ou are 
enticed to do it. And, real]J' when we 
take this stuf'f', our intentions were not 
to sell it. That was really not our in
tention. It was to use it. But, you 
accmnula.te this stuff and you are tempted 
by the French people, and you f'igtlre, 'Well, 
l•t's see. Here is a $1.10 a carton f'or 

'cigarettes and you can get $10.00 tar a 
cartont Well, you figure 'I'll get by 
with this carton alld then·I won't sell a:rq 
more! But then it doesn't prove out that 
wa:t• I tolllld it so• {R67). 

The f'irst occasion when he took Government property tor othar than his 
own perso?Jal use was when he took the 500 packages of cigarettes at 
Versailles (Specitication.8). These cigarettes were sold (R67). He 
e:xpressed regret concernil:lg his actions and was ree.Ccy" •to make a clean 
breast of the whole thing". He had alread7 give~ i:cf'ormation as to bis 
identity and methods ot operation of other wrongdoers (R67) and offered 
to oontimle such practice "along with the other fellows•. He stated 
that his thefts bad )'ielded him about $700 and he had paid tllis amount 
to the government agents (R68). His statement (Pros.Ex.9) was TOlun
tariJ.7 given b7 him•. He informed the investigator at that time: 

•I know this kind of thil:lg doesn't pq~ 
That's the reason I want to make a clean 
brea.et o£ it an• (R68). 

Upon crose-e:rami11ation, Hart admitted that eTfmtuall.1" µI operatil'lg 
battalions looted the trains (R69) ud that •eveeybody helped tbe1t1elvea•. 
Further pertinent cross-:f:llterrogatories and answer• ot accused were• 

"Q. 	 There is no question but what there 
was a wholesale lootillg ot trains, is 
there? . 

A. Well, as fer as I blow, air, 1'flS• 

Q. Eve%3bod1' coal.d help themsolvee? 

.1. Evelj'bod;r helped themselves. 

Q. And noboq told on U1body elee? 

cmmDENTrAL 	 8599 
-12

http:accmnula.te


.. (339) 
A. 	 No, that's right sir. 

•• 	
, 

** 
Q. 	 What I am talking aboiit, thes.e 'cigarettes 

aJJd these candy bars that were taken for · 
sales to ciTilie.ns~ everybody was do~ 
that, weren't thet? · · 

.&.. 	 Well, as far· as I know the1 'Were. 

Q. 	 Everyt>OO,.. ~ou saw was; is that right' 

A. 	 Was +.tlkhg them; I suppose they were for 
sale. 

Q. 	 And ;you know the bO)'S nre. flush rlth 
money?

A. Everyb~ had money• ' (R70) • 

With reterence to Specitication 3, Hart testified there were 1000 packages 
ot cigarettes and 600 cigars taken from the railrosd _car (R74)·. ' 

·. 
R&lJbolt stated that ill ciTil lite he had been employ'9d b7 the 

llew rork Central as a brakeman. He adllitted he.bad sold government rations 
am cigarettes and realised therefrom approXimate1"' tnoo.oo (RSl). at 
thi1 UIOUJlt $600.00 n.s represented b;r poatal aone7 orders. lfhich he h&d 
prertousi,.. de;Linred to the Crimnal llmt•tigation Department agents. He. 
asserted he used part at the tunds to bu;r a pistol which he bad· lost• .As 
to the balaDCe ot the 1'mds he &TOWed he did not knOW".where it had gone 
(R82). He realised that he colllllitted a wrong 1n 1ell1Jlg goTenuaent properv, · 
"but I realize it too late now• (R82). Accused asserted that on one eo
cae!.on a Jlilif.a7 polioe pard •topped one· of the soldiers who was taldng 
oip.rettes troa a car. A oaptaiD from the 710th Railwq Gram Dinlion 
interTened and informed the g128l'd that •it wu all right tor the b019 to 
help the111elTe1•. He 1a1d, · · ' 

'··•Guard, 	 these men are worlciJlg th1rti houri. 
Tbe7 bann' t got a:q smokes• (R82). 

RaW>olt then parapbrued the imidentitied captain'• erdar to the guard.. 
tbmla 

•10 	he aqe -- well, be put it that thq 
shoald ban them, ad u long ae thq .were 
there thq should take thea• (R82) • .. 

• 
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J.ceuaed neTer observed F'rench ch1J 1ans tak9 any propercy from railroad 

cars (R83}. He made & special plea to the court as tollcnrs i 


, •Q. 	 II there anythllg else you would like 
to tell the court? 

A. 	 No, sir, there ian•t. Sir, l don't know 
U this here 1till. be taken agaimlt :me or 
what, but I would like to ask the court · 
U the,. will hear it or not, the7 can ae:r 
7ea or n0. U our m.mes can be witbheld 
b'om the papers, sir, tor oar folks' righta, 
not us, back home'I · 

Q. 	 You hate tor your mother tO know· you are 
in trouble? 

A~ 	 That1a it, air. Not ~ the papen - 
because wb;y ruin. our tol.las' reputation back 
home. Mafbe some d81' in this arror w 111 
be able to do aomething good tor them; 
always tim to come back am straighten 
up sometbiq which 70U have done ~. 
Some dq we might be able to straighten it 
up am do right whatenr is to be dom. 
Thia wq, al coarse, n know our jobs will 
be lost and our folks. That'• true. Thq 
won't 1'8Jlt us anymore•. You caa•t Dla.1'9 
them, dbgrace there. I would l1lm tor 

. -- u the court will ask permission or the 
J:>a.pers U they 1t'01ll.d w1thhold our 11a11ea, 
sir. 

Q. 	 I am sure the court will do eTfll'7th1:ag 
tM,' can to help ,-ou'and also the other 
ofticers ot the U'fll1' will. A. Becaue 
some da;y we might be able to come back 

. and P83" for all ot that. we ban damaged, 
11r8 (RSJ). . 

Upon cress-exami.12ation he admitted that it· waa gener~ under1tood . 

uong·1 members ·o: the 716th J3attalion that the7 could take ~ 

they desired from rati~ trains without ~ 'other ot the soldiers ar

resting thea or reporting their actions or causag them to be taken 


. to 	the comp~ COlllDllJ!der (R84). . . · . 

Co1grm declared that he bad beard Ha;-t's tel!ltillO?lJ imd 

1tated1 
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"lfell, sir, as tar u Sergeant Hart's testi• 

~ ·1tsell, as tar as I C8ll see it 11 the 


· truth. It you lleVer made .out tor ,.aursell, 

. J'V\1 went hungr;y•. (R76). · · 


Be teetuied that at tint cigarette• were'taken DJ" the JSen onl.T tor 
their on personal we, but thq accmmlated a surplus ot them. On 
the occuion of a trip to Paris about 10 or 12 September he tiret 
1old cipnttee to ci"f1.liaJls. He rece1Ted about $700.00 or $800.00 
in total trom. eale ot goverae:at property, but wae mioertah as to 
the exact &llOUiZ. Re bad sent $300.00 home a:nd the 1.JlTestigating 
agent . took tra hill all the llOJle1' be owned. He did not retdll u:q 
prooeede at sale ot goTermtent property. lie stated that 

:lff: • 

· ltThe;y seem to think that us fellowa in the 
716th·were the~ ones responsible tor 
that. Well, sir,· that isn1t right * * * 
There1a 8JJ7' amount at men that C8Jl be named 
am pointed Amt tba.t I 8 doi!lg the l&Dle thil:lg 
we are doing, J1181be on a higher scale.• * * 
I could point out aixV-fin un that 11n't 
here or 1a jail, and there's UJ:T amount of 
.-n uong the· bmldred mi eighty-three -ap 
there that can point out just as ~ u I 
can• (R78). . . . ·. 

In relp(mse to his ceuasel' s question, 
. , 

"The other battalions were engaged m the 
tbettl as nil as the aen troa the 716th; 
11 that correct1• 

Be 1DSnred1 •ADeol11teJ.7• (1178). He d8J1Ud, bonTer, that then .... 

&1!fT wbol.Hale p]ann1ng or that there Wal 8:q general ache• 1Ja the eD• 

•tin. ot the thetta. "ETel")" an wae a his cmi. !here waa aner no 

1oheme to 1 t at an• (!SO). Upcm cro11-1nm1nation be at.a.tee! that it 


.wu pmrall.1 -m:adentood that Rppliee c01:ll.d be taka trn the tra1u 

fer pereonal use or 1ah (ll78). When uked the. que1tic:ma •In ether 

wo.rdal, the train crew would. go 1Ja together· ud tplit -ap ciprette• ud 

eom PX rationa ad nll.. themt• bl replied.a "Iea, air• (ll79) • 

. ·6~ ~' &; · rile· cener&i cnw-all oOn.Ptraet alleged 1li sptcttioat!.ei .1 
n.1 prone! D1 the proff01ltion DJ" nb1tant1al eTid.ence~, .lceued11 wlun
tarr utrtJmioial 1·ta:tnet141rec~ oozmeoted each .r· tbea witJa ·1~ u 

· · uti-N participate•. In adclitiq,. tbe teatimcm1' 1Ja court ot Bart, · . 
· la11bolt ~ C..graft oorTebon.ted 1Ja a 1tart1Snc mumer the Dterenod 

whioh tha comot wu fttitled to dn.w .trn the proaeaa.tion11 "14..C.. · 
. Upon ti. .a11thoriv ot tbe· Ima: ad n1"1r oaae1, the Beuc! ot hTin 
. u 	 et_ th• opinia tbt.\ the pUt ot eaoh aeoued ot the otte1e obarp4 


Sa Speoitioatia l wu prO'f'eC! b.,.cm reucm1blA cloabt. 


UOt{f\Of.~1\f\~. 
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b. The situation presented by Specification 2 is identical 

with that considered by the Board at Review ill the Flemipg ca.se. For 

the reasorus therein stated the Board'ot Review is ot the opinion 

that .the record ot tr~*.PntfWl.l.H' sufficient to siJpport the f'illdiJ:l88 

ot guilt," ot all accuaeQ'Tor' sa1a'."'speeUication. 


c. The specific oi"fenses ot diversion ot military stipplies 

b;J' the respective accused u alleged in Specifications 3 to 10 inelu

eive nre proved b7 substantial evidence. Hart, Raubolt aJX1 Cosgrove, 


· 	iA their extrajudicial statements and also in their testiJr!c>ey in open 
court adm1tted their resp£ctive gullts. Lemen1 s extrajudieial eta.te
:ment definitely determines his gulley o£ Specifications i and 9. For , 
the reuona stated in the I2lmg and Fleajpg cases, the Board o£ Review 
is ot the opinion that the record ot trial is legally Btlfficient to 
support the f'ind1ngs or guilv ot the diversion specif'ications lDlder 
which each a ceuaed is charged rlth an ottense. 

7. OJ:i the basis· ot the ccnclus.ions and tor the reasons set 

:torth ill detail in paragraph 8 of' the holding in the ~ case, the 

mn1mum ptmisbment at each accuaed is dishonorable discharge f'rom the 

eervice, f'orteitlll'e ot all pay eel, allowances due or to become due 

and continement at bard labor f'or the periods here shown: 


Years tor each Specification 

Hart 2 2 10 	 10 24 

Lemen 2 10 	 10 22 

Raubolt 2 2 10 	 10 24 

Cosgrow 2 2 10 10 10 10 10 	 . 54 

8. · The charge sheet shows the senice ot the several accused u 

:toJ.lon I 


J.ccuec! Age 	 Inducted 

Hart 28 yrs. l •· Fort Leavenworth,Ka.us. F.ach acct1aed 
30 J~ 1943 was inducted 

Lemn 31 Jr•• 7 mos. Sacramento, Cal. rt:1r the dtJra
lS Sept. 1942 tion or 'the 

Ra:abolt 22 JTB. 1 :mo. Detroit, Mich. war plus six 
17 ~ov. 1943 months. Ser-rice 

Coegron 21 1?'•. 11 11()9. Coll11lims, Ohio period or each 
6 Dec. 1943 accused g0'\'91'Ud 

· a, Serrlce Exten
sion .A.ct 1941. 
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!lo prior eer't'ice ot e:ttr accused shown. 

9. The court was le~ constituted ud had Jurisdiction o£ the 
persons am otf'e?llles. No errors 1lljurioua~ at.f'ectillg the substantial 
rights ot 8:JIT ot the aeCU!ed were colmllitted at the trial. The Board 
·et Revi,ew is ot i;be opinion that the record ot trial is legalJ7 81lt
f'ioient to support the f'indillge ot guil"t7 ot all acCU!ed ot the Charge 
and ot accused Hart ae to Spee1tieations 1, 2, 3 and 8; ot accused 
LeJDeD as to Spec1tications l; ·. 4 and 9; ot accased Raubolt as to 
Speei!'ications 1, 2, 3 and 10; and ot accused Cosgrove a.ii to Spec1t1ca
t1om l to 7 inclusive, and legal.17 suf'f'icient to support the respec
tin sentences ae apprf>'ftld. · 

10. ContinemeBt 1n a pe:nitentiar7 is authorised upon convict1011 
ot the crille ot co:nspirac,' to commit 8ll otf'ense againat the United 
States trr Article ot War 42 and eec.37, Federal Gr1m1nal Code (18 USCJ. 
88). The entire conf'ine:ment mq De executed a pen1tentiar7 (Alf 42). 

} 
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Branch Office of The Judge Advocate General 
with the 


European Theater o! Operations 

APO 887 


BOARD OF REVIEW NO. 1 

C'.J ETO 8610 

UNITED STATES 

v. 

Private THOMAS F. BI.AKE 
(42019126), Headquarters 
Company, lst ·Battalion, 12th 
Infantcy. 

2 5 MAY 1945 

) 4TH INFAN'IRY DIVISION 
) 
) Trial by GCM, convened at Durler1 
) 
) 

~elgium, 24 February 1'45. 
Sentence: Dishonorable discharge, 
total .torfeitures am confinement ~ at hard labor for life. Eastern 

) Branch, United States Disciplinary 
) Barracks, Greenhaven, New York. 

HOLDING bY BOARD OF REVIEW 00. 1 

RITER, BURROW and STEVENS1 Judge Advocates 


l. The record ot trial in the case of the soldier named above 
has been examined by the Board o! Review. 

2. Accused was tried upon the following. Charge and Specification: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private Thomas F. Blake, 
Headquarters Company, 1st Battalion, 12th Infantry, 
did, at Holzeim, Belgium, on or about 7 October · 
1944, desert the service of tm United Sta"lies by 
absenting himself without proper leave from his 
organization with intent to avoid hazardous duty, 
to wit: engagEment with the enemy, and did re
main absent in desertion until he $urrendered him
self at 2nd Infantry Division Military ·Police 
Stockade on or about ll December 1944• . 

He pleaded not guilty and, all of the ·manbers of the court present at 
the time the vote was talun concurring, was. found guilty ot the C~1 0 
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and Specification. No evidence of previous convictions was intro
duced. All of the members of the court present at the tine the 
vote was taken concurring, he was sentenced to be dishonorably 
discharged the service, to forfeit all pay and allowances due or 
to become due, and to be confined at hard labor, at such place as 
the reviewing authority rray direct, for the tenn of his natural life• 

. The reviewing authority approved the sentence, designated the Eastem 
Branch, United States Disciplinary Barracks, Greenhaven, New York, 
as the place of confinement, and forwarded the record or trial fer 

·action pursuant to Article or War 5~·-

.3. Accused was a radio operator assigned to the headquarters 
COmPanY of an infantry battalion, whose inmedia~e mission was to 
attack a crossroads near the Siegfreid line. He moved.with the 
company on the night of 6 October 1944 to the battalion comm.s.nd poet
in the vicinity of Holzheim, Belgium (Co-ordinates L 9795). $hells 
fell that night within four or five hundred yards, ani the enemy 
lines were about a mile and a half distant. The next morning at 
his foxhole, he was ordered to get his equipment ready, leave his 
overccat and gas nask, report.at the commani post fifty yards away, 
an:i go forward with the forward command group. Accused did put; on 

· his rifie belt, but placed his radio near the command post, and left 
his organization without; permission. The battalion made the attack 
that .morning ld. thout. accused. He returned to .militar,.- control 11 
December. All the elements of desertion to avoid hazardous duty are 
present. From his abandonment of his comrades as. they went into 
battle, the court oould reasonably infer that h,is intent was ccwardlf 
(CM ETC 6637, Pittala; CM ETO SOS.3, Cubley; CM ETO 86901 Barbin and . 

. Ponsiek; CM ETC 92571 Schewe).· · · . 

4e The charge sheet shows that the accused is 24 years six 
months ot age aid was inducted 3 November 194.3 at Orange, New Jersey, 
to HrT• tor the duration of. the war plua eix mnths. He had no 
prior service. 

s. The court was legally conatituted and had jurisdiction of 
the perscn an:1 ottenae. No errcrs injuriously affecting the sub
stantial rights of accused were oommitted during the trial. '!he 
Board of Review is of the opinion that the record of tri&l :ta legally 
Jufficient to support the findings of guilty and the sentence. 

6. The penalty tor desertion· :in time of war i1 death or such 

other punishment as a courl-nartial nay- direct (AW 58) • The desig

nation ot the Eutern Branch,. United States Di1ciplinary Barracks, 

Greenhaven, New York, as the place of confinement, is authorized 

(AW 42; Cir.2101 WD, 14 Sep • 9431 sec , as amended). 


--.1./:A~W~~~~-- Juige AdV\lcate 8fi 1 O 
-~-~---..-.;{'Ir'·--~--_..,,...,,_}_ Judge Advocate 
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Br&D.ch ot!ice ot The Juige ~veeate,General 
with the 

European '!'heater ot Operations 
APO gin 

BOARD OF REVIEW NO. l l1 APR 1945 
CM ETC 8619 

UNITED STA.TES ) BRITTANY BASE SECTION, COMMUNICATIONS,I 

) ZONE, EUROPEAN THEATm OF OPERATIONS 
v. ) 

) Trial b7 GCM, convened at Le Mans, 
Private First Class VERNELL Sarthe, France, 30 January 1945. 
L. LIPPIE, (35562185), and ~ Sentence as to each accwsed a Dis

Private JOHN H. HINCHEY ) honorable discharge, total.forf'eitures 

(36593772), both ot Company ) and confinement at hard labor for ten 

F, .329th IntantrT, Private ) ,-ears·. Federal Re.f'ormatocy~ Chilli 

First Class JC8E RAMIREZ ) cothe, Ohio. 

(18047538), Detachment 44, ) 

Gro'llJld Forces Replacement 

System and Private EUGENE T. ~ 

HALIS (16150243), 468th Com ) 

pany, 82nd Battalion, 14th 

Replacement Depot. ~ 


HOLDING b,- BOARD OF REVIEW NO. 1 

RITER, BURROW. and STEVENS, Jud.g~,;Advocates 


-·::<;'.'· 

1. The record of trial in the case ot the ~oldiers named above 
has been examined b7 the Board .ot. Review. 

2. Careful considerati9!fJ~p been given to\ the question ot an
trapment as a possible de.t'ense'·z~w>the of'f'e:nses alleged against each 
accused in Specif'icationo. l and:20f' the Charge. "When the criminal 
design originates with the otfici&ls ot the G:over:nment and theT im
plant in the mind ot 'P~~!mocent person the disposition to commit 
the alleged ot.f'e:nse Qd:if)duce its'· oommission in order that the7 
11181: prosecute•, such ·cong~ct on the ·part est the otticials amoimts 
to entrapment and mq con8.ti,tute · a def'enae (Sorrells v. United Statea, 
2S? U.s.435, 77 L.F.d.. 413)~~:-Where, howev~r; the criminal intent 
originates in the mind ot accused, th~ .. tact that otticers or emplO)"ees 
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of the governmeat merely afford opportunities or facilities for the 
commission o£ the offense, does not defeat the prosecution {Grimm v. 
United States, 156 U.S. 604, 39 L.Ed. 550). In the instant case the 
evidence clear~ established that the criminal designs originated in 
the minds of accused, and that the offenses were not instigated by 
the agents of the Criminal Investigation Division who mere~ afforded 
opportunities and facilities tor their commission in order to detect 
and apprehend persons engaged in a criminal ·enterprise. There was, 
therefore, no entrapment. 

3. The Board o£ Review is ot the opinion that the record of trial 
is legally sUi"ticient ..to support the findings of· guilt7 and the een
tences as approved b7 the reviewillg authority. 

' 
4.· Confinement in a penitentiary ie authorized upon conviction 

of larceny of' property of the United States furnished or to be used 
for the military service, and of tae offense of' unlawful. sale of' such 
l'I'operty by Article o£ War 42 and eection 36, Federal Criminal Code 
(18 USCA 87), and of the offense o£ conspiring iD commit an offense 
against the United States by Article of War 42 and eection 37, Federal 
Criminal Code {18 USCA 88). The designation of the Federal Ref'orma
t017', Chillicothe, Ohio, as the place of confinement is proper {Cir • 

. 229, WD, 8 June 1944, s~c.II, pars. lA{l), 1}?(4), 3,1, 3!1,, as amend~). 

__.4_/,_/1~-·-.'.'..-_:/._.'.1......_J_IJ;_.1 Judge Advocate __ --··__ 
J 

/t::..,f~~ Judge Advocate 

!~ L, t/f;;&,J. JOOgo Advocate 
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Branch Of!ice or The Judge Advocate General 

with the 


European Theater or Operations 

APO 887 

BOARD OF REVIEW NO. 2 

CM·ETO 8630 

UNITED STATES ) 

. v. 
)

. ) 
) 

Private James W. Williams ) 
(34941334), 64Sth Quarter ) 
master Truck Company ) 

) 
) 

19 MAY 1~~1 

XIII CORPS 

Trial by- GCM, convened at APO 463, 
United States Arrrr:r, 27 February 
1945. Sentence: Dishonorable 
dis~arge, tcital.rorfeitures and 
corifinement at hard labor for life. 
United States Penitentiary, Lewis
burg, Pennsylvania. 

HOLDING by BOARD. OF REVIEW NO. 2 

VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates 


1. The record of. trial in the case or the soldier named above 
has been examined by the Board of Review. 

2. Accused was tried upon the f'ollowing Charge and Specification: 

CHARGE: Violation or the 92d Article of War. 

Specification: In that Private James w. Williams, 
64Sth Quartermaster Truck Company, did, at 
Nieuwenhagen, Province or Limburg, Holland, . 
on or about 11 February 1945, with malice afor~
thought, willfully, deliber.ately: feloniously, 
unlawfully, and with premeditatfon kill one 
Johannes Wilhelmus Houterman, 85 Voorstraat, 
Nieuwenhagen, Provioce of Limburg, Holland, a 
human being, by shooting him with a carbine. 

He pleaded not guilty and, two-thirds or the members of the court 
present when the vote was taken concurring, was fotmd guilty- or 
the Charge and Specification. No evidence or previous convictions 
was introduced. Three-fourths or the members of the court present 
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when the vote was ta.ken concurring, he was sentenced to be dis

honorably discharged the service, to forfeit all pay and allowances 

due or to becane due and to be confined at hard labor at such place 

as the reviewing authority may direct, for the term of his natural 

life. The reviewing authority approve~ the sentence, designated 

the United States Penitentiary, Lewisburg, Pennsylvania, as the 

place of confinement and forwarded the record of trial pursuant to 

Article of War 5~. · 


3. The prosecution's evidence shows in substance as follows: 

With the exception of the medical officer, all the soldiers 
mentioned herein are Irembers of the 648th Quartermaster Truck Compacy. 
On 10 February 1945, Mrs. Anne Houterrnan of 85 Voorstraat, Nieuwenhagen, 
Holland, was cleaning sone rooms occupied by these soldiers at the 
house No. 77, the same street. Spe sent her 14 year old stepson, 
Johannes Wilhalmus Houterman (Wimpy), for some water. She went down
stairs ·on hearing him crying and found him fighting with a. colored 
American soldier (Private First Class Henry Trogdon), known as Choco
late. Accused was in the hallway (R9-lO). Wimpy, a name by which 

, her stepson was also known (R8), gave Chocolate a push and in return 
received a blCM on the nose causing it to bleed. Accused took the 
boy a.way (Rll). 

' On 8 February accused was in his quarters at No. 77 Voorstraat 
with Wimpy and asked Wimpy to get some water which he did (R12-13) • 
The boy was not gone. too long but on his return accused asked him 
what took so long and remarked that, "if he was m;r son he would slap 
the hell out, of him" (Rl3 1l6) and when Private Trogdon, who was present, 
objected to such talk, accused said the boy- 11was too damn snart 11 (RlJ}. 
When the boy then asked for a. cigarette, accused refused him using 
obscene.language. 

Trogdon testified that on 9 February, while in his quarters, 

he reached for a pail of' water at which Wimpy- said he wanted it for 

his mother and struck Trogdon who struck him in return. Wimpy- then 

brought his father and (step)"mother and an argument ensued. At 

this time accused was in the hallway (Rl4,17) armed with a carbine 

and again called the boy- obscene names and threatened to slap him 

(Rl5,19). He told the boY.'s father at that time, 


11that you better keep that damn boy out of here, if' 
you don•t somebody will be carried out of here and 
it won't be me"• 

Accused was pointing his rine at Wimpy at the time (Rl5)~ 

On a Sund.a1, ll February 1945, three little girls of' this 
same village, two of' lbom were 12 and 13 years old respectively (R22A . l\. 
27), together with Wimp1 and three soldiers (accused and PJ.tivates8•j 3· U 
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Titus Stewart and Willie Wilson) were upstairs in the soldiers' 
room, having 'been ea.ch promised a piece of chocolate to come there 
(R2),2B). The boy stood at the door with his hand on the door 
handle (R23,29). Stewart was untangling the chain on a. crucifix 
for one of the little girls~ Wilson was lying on a bed and a.ccw ed 
was sitting on his bed (R34J. Acc'bsed asked one of the girls to 
kiss him and she refused (R23,29) and said she wanted to go home 
and she testified that accused said she could go. What followed 
is told by one of the little girls sworn as a witness as: 

11 Q. 	 Then what happened? 
A. 	 Then he said. to Wimpy he should take the rifle 

back of his chair. 

Q. 	 Then what happened? 
A. 	 Then Wimpy said do it yourself. 

Q. 	 Then what happened? 
A. 	 ·When the soldier took the rifle himself Wimpy 

stood at the door. 

Q. 	 Then what happened? 
A. 	 Then the soldier asked Wimpy to open the door. 

Wimpy gave the answer do it yourself. Then he 
said again to open the door for me and Wimpy 
answered do it yourself. Then he shot Wimpy. 
Wimpy cried out and hung around the neck of the 
soldier, then he fell to the floor. 

Q. 	 Is ·the soldier who shot Wimpy present in the 
court room? 

A. 	 Yes. 

Q. 	 Point him out to the court. 
A. 	 (Witness pointed to the accused) 11 (R23-24). 

and 	by another little girl as: 

"Q• 	 Did any one say anything to the little boy at 
this time? 

A. 	 The man who shot asked Wimpy to open the door. 

Q. 	 What did Wimpy say? 
A. 	 Do it yourself. 

Q. 	 Then what happened? 
A. 	 Then he said twice open the door. 

Q. 	 Then what happened? 
A. 	 Wimpy said again do it yourself. 



Q. 	 Then what happened? 
A. 	 And after that he shot. 

Q. 	 Is the soldier who shot present here in the 
room now? 

A. 	 Yes. 

Q•. 	Point him out. 
A. 	 Sitting over there (witness pointing to the accused). 

Q. 	 Did you see that soldier shoot the little boy? 
A. 	 Yes" (R29). 

Accused acted angry because the boy refused to open the cbor (R30). 
He picked up the rifle, pushed the safety and then worked the bolt, 
the 	clip was in the rifle (R30,43,45). When shot, Wimpy cried out 
and was holding his chf:st fer a few seconds, then fell, his face 
hitting the foot ar the bed where accused was sittllig (R31,35,43). 
The 	children thought Wimpy was acting but when they saw the blood 
streaming from his neck, they ran out of the room (R31). When he 
shot, accused held the rifle with the butt against his hip and 
muzzle point:ing forward (R34,~45). Wilson had told accused not 
to play with the gun just before the explosion occurred (RJ5) 1 and 
after it was fired.he took the rifle from accused and removed the 
clip which was in it when fired (R52). Accused shot the boy fran 
a distance of about two feet (R4J). 

Private William E. Douglass slept in the same room with ac
cused and Wilson, Douglass had a .30 caliber carbine which he car
ried only when on guard, leaving it most of the time by his bed 
where it was on the morning of 11 February, with the clip in it but 
no bullet in the chamber (R53). He had been on guard duty for two 
hours that mom'ing and had carried his carbine (R53). 

Captain Nathaniel E. Iandy, medical officer for various· 
units stationed in Nieuwenhagen, including the 64Sth Quartermaster 
Truck Comµi.ny, testified that about 1045 hours on 11 February 1945, 
Johannes Wilhelmus Houterman was brought to him for examination. 
He was dead upon arrival (R25). The examination disclosed that 
death was caused, probably within ten or fifteen minutes previously, 
by a guns bot wound through the heart, apparently by a. .30 caliber 
bullet (R26). 

4. Accused on being informed of his rights as a witness, 
elected to be sworn as the only defense witness, azxi testified that 
he had been in the Army about a year. He denied mking any state
ment to Choc.ola.te about the boy at the ti.me the boy and Chocolate 
had their argUIMnt and the boy's father and mother intervened. 
On the morning of 11 February at about 1045 hours, he, Wilson a:id 
Stewart were upstairs when three little girls and the little boyf':l) n 
Wimpy, came into the room (R47). . 8 ,j JU 
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11! was sitting on the head of my bed, Wilson was 
lying on Douglass' bed and two girls were sitting 
a.side and I don't know what the ottmr little girl 

· 	 was doing, I didn't 'fS.Y any attention. Anyway, 
Wimpy got up, stood up. I said Wimpy open _the 

. 	door. He said I am not going to' do it. I said 
open the door and leave some air come in and I 
said to the girl, I don't know her name, hand me 
that rifle, and she said I a.m not going to get it 
and get it yourself. So I picked up the rifie and 
said to Wimpy I'want to shoot you, and he said you 
don't do anything to me. I-said I am going to 
shoot you. So I took the rine up and was only 
playing with it, not meaning to shoot 1 t • I put 

· fD'¥ hand on the trigger and pulled the trigger and 
shot it through him, and it came through his shoulder. 
It was a boy's rifle by the name o~ Douglass and 
the gun had no clip in i ~" so after all this shoot
ing, all o.t' us went downstairs. ·In a few minutes 
after that the jeep come. So me and Willie Wilson 
went back upstairs and picked the bey up and car
ried him out and that was all I know about it" (RJ+8). 

He denied he pulled the bolt or that there was a clip in the gun. He 
denied ever having any arguments with Wimpy or of sending him for 
water. He denied he had ever threatened to shoot him or do him 
bodily hann, or that he was angry or intended to kill the boy when 
he pulled the trigger. He was only playing with the boy and "didn't 
think the bullet was in the gun"• He didn't know whether the gun 
would fire or not when he pulled the trigger a?Xi never thought of · 
looking in the chamber. He did not check the gun to see if it was 
loaded and denied he had asked one o.t' the little girls for a kiss 
(R48-49). He did admit telling Wimpy twice that he wanted to shoot 
him and of pulling the trigger after telling him tbe second time (R50) • 

· 5. Murder is the unlawful killing of a human being with malite 
aforethought (MCM1 19281 i:ar.148.!J pp.162-164). The evidence shows 
and accused admits that he shot and killed the boy, Wimpy, as alleged~:· 
The only question is, was there "malice aforethought". 

"Malice does not necessarily mean hatred or personal 
ill-will toward the person killed, nor an actual 
intent to take his life or eTen to take aeyone 1s life. 
The use of the word 'aforethought' does not mean that 
the DBlice must eJd.st fer 8Il:f pi.rticular time be!ore 
the commission ot the act,· or that the int.ention to 
kill m.uSt have prerlously existed. It is sufficient 
that it exist at the time the act. is committed" 
(Ibid.p.163). 
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The evidence shows that on more than one occasion accused 
had threatened the boy with harm using obscene language in doing so. 
On at least one occasion he'had threatened his lii'e arxi pointed his 
rifle at him. On the day in question, on the boy's refusal to obey 
him, accused picked up a rifle with a clip in it, deliberately re
moved the safety, pumped a shell into the chamber arxi fired at the 
boy from a distanc~ of two feet. He did not need to bring the gun 
to his shoulder at that .distance. As said in CM ETO .3585, P;ygate, 
and CM El'O .39.32, IG.u.xdal1 the facts shew such a vicious, brutal 
and intentional killing as to' "carry within itself proof of malice 
aforethought and thereby irrefragably stamp the offense as murdertt. 
The findings of guilty were fully supported by substantial, competent 
evidence of the most convincing kind (CM ETO .31801 Porter; CM E+o 
J..161, Waters; CM ETO 725.31 Hopper) • 

6. The charge sheet shows accused to be 25 years, 11 months 
of age. With no prior service, he was inducted 27 January 1944 at 
Fort Benning, Georgia. 

7. The court was legally constituted and had jurisdiction of· 
the person and offense. No errors injuriously affecting the sub
stantial rights of accused were committed during the trial. The 
Board of Review is' of the opinion that tre record of trial is legally 
sufficient to support the findings of guilty and the sentence. 

8. The penalty for murder is death or lite impr.isonment as 
the court-rmrtial may direct (AW 92). The designation of the 
United States Penitentiary, Lewisburg·, Pennsylvania, as the place 
of c;ontinement~ is proper {AW 42; Cir. 229, WD, 8 June 19441 sec.II, 
pars.l,2(4) f 3,2J • 

•" 
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Branch Office of The Judge Advoc•te General 

with the 

European The&.t"r of Cperations 


APO 887 


26 APR 1945 
OOARD OF REVIEW NO • .3 

CU ETO 8631 

UNITED STATES ) V CORPS 
) 

v. ) Trial by GCM, convened near Eupen, 
) Belgium, 10 March 1945. Sentence: 

Private WADE A. HAMILTON ) Dishonorable discharge, total for
(14056465), Headquarters Com ) feitures and confinement at hard · 
pany, 86th Chemical Mortar ) labor for life. United States 

·Battalion ) Penitentiary, Lewisburg, Pennsyl
) vania. 

HOLDING by BC.h.lill er, 1IB1/IEH rm • .3 

SLEEPEll, SHE:Jl.AN •nd DC.VEY, Judge Advocates 


1. The record of tri•l in the case of the soldier named 
•bove has been examined by the Board of Review. 

2. Accused was tried upon the following Chartie and Specifi 
cation: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private Wade A. Hiilllilton, 
Company "D", 86th Chemical .Bn. (.Mtz), did, at 
Delhain-Limbourg, Belgium, on or about 28 
Janu•ry 1945, desert the service of tne United 
States ;md did remo.in in desertion until he 
was apprehended ut or near Verviers, Belgium, 
on or about 22 1''ebruary 1%5. 

He pleaded not guilty and was found t,uilty of the Charge and Specifi 
cation. Evidence was introduced of three previous convictions, one 
by summary court for wrongfully appearinG in a house of prostitution 
declared off limits by standing order in violation of Article of War 
96, two by special court for,absence without leave for three days in 
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violation of Article of '1iar 61, and for breach of restriction 

described as being in viola.tion of Articles of, War 61 and 96. 

Three-fourths of the members of the court present at the time 

the vote was taken concurring, he was sentenced to be dishonor

ably discharged the service, to forfeit all pay and allowances 

due or to become due and to be confined at hard labor at such 

place as the reviewing authority may direct for the term of 

.his natural life. The reviewing authority approved the sentence, 
designated the United States Penitentiary, Lewisburg, Pennsylvania, 
as the place of confinement and forwarded the record of trial for 
action pursuant to Article of War 5~. 

J. The evidence for the prosecution is substantially as 

follows: 


Accused's absence without authority from 2$ January 
1945 to 22 February 1945 was shown by authenticated extract copies 
of his company's morning report (Rl0,15; Pros.Exe.A and C). Such 
extracts were received in evidence, th~ defense stating "No objec
tion" (Rl0,15)~ Testi.!D.ony of the first sergeant of the company 
showed that it was the practice to fo:tward the data and changes 
relative to the morning report from the platoons to the company 
head.quarters and then to the battalion personnel section where 
the report was made up and signed by the personnel adjutant (R9). 
The extracts received in evidence were authenticated by the per
sonnel adjutant (Pros. Exs. A and C). 

On 27 January 1945, accused was sentenced by special 

court-martial to be confined at hard labor for six months and to 

forfeit a portion of his pay (Rll). On 28 January 1945, the 

sergeant of the guard of accused's battalion was notified that 

one Private Hamilton and another man were to report to him every 

hour "between the ti.Jne they completed their work and the time 

they went to bed". Both men were working in the kitchen and at 

about supper time they asked the sergeant for pennission to go to 

a movie to be shown in battalion rear. Permission was obtained 

from an officer and they went with the understanding that they 

were to return and finish their work at the end of the picture. 

Hamilton did not return and the sergeant, after unsuccessfUlly 

attempting to find him, "reported back". The sergeant believed 

that accused- and the man named Hamilton were the same person but 

was unable to say for sure (Rb-7). 


The first sergeant of accused's company testified that 
.accused was not present for duty at any time during the period 28 
January to 22 February 1945, and had no authority to be absent dur
ing such period (RlO). Similar testimony was given by an o!'ficer 

. stationed at the battalion headquarters (Rl.2). On 22 February 
1945, at about 0300 hours, accused was noticed by a military police
man in Verviec-J, Belgium. At this time he was without helmet or 
helmet liner and was wearing a standard army issue field jacket 
bearing second Lieutenants' bars. His appearance excited the 
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curiosity of the military policeman since the latter had seen 
him shortl,;1 befor~ midnight in the Military Police Headquarters 
talking to a lieutenant, at which time he was wearing asreater. 
Accused was therefore taken to headquarters for investigation 
(Rl2-14). . 

4. Accused, after being· warned of. his rights by the law . 
member, elected to remain silent and no evidence was introduced 
for the defense (RlS). 

S. Absence without leave during the period specified is 
adequately proved. Although the mode of maintaining the morning 
report as described by the testimony or the first sergeant indicates 
that none of' the entries was within the personal. knowledge of the 
officer making them, the first sergeant orally testified as to 
the absence without leave and thus cured any possible objection on 
this score. · 

There remains the question whether the record or tria1 
is legally sufficient to sustain the finding of' guilty or desertion. 
In the opinion or the Beard of Revievr, it is not. There is no · 
evidence of an intent to shirk important service or to avoid 
hazardous duty, arrl hence to sustain the ~onviction~ itis necessary 
to find that the absence without leave was acccimpanied by an intent 
not to return. In addition to the fact or an absence without leave 
of short duration, there must be some evidence tending to show a motive 
for desertion or rrom which a court might reasonably infer that the 
accused intended no to return to military service (CM 198750, Dig. Op. 
JAG, 1912-1940, sec.416(9), pp~269-270). In this case the absence 
was of 25 days 1 cbration, a period which is not so ''much prolonged" as 
to raise in and of itself an inference of the required intent (see 
CM ETO 16291 O'Donnell (1944); CM ETO 6497, Cary (1945)). The other 
circumstances apparently relied on by the cou:rr-for this purpose 
consist or the !act that accused at the time of departure had just 
been sentenced to six months' confinement, that during his absence 
he was in the vicinity or various military establisllnents and did not 
turn hillaeU in, that he was apprehended, and that at the time or 
apprehension he was wearing a field jacket w1th the shoulder insignia 
of a second lieutenant. · 

While all these factual elements are admissible as evidence 
8n the issue or intent, an analysis or the circumstances· in this case 
fails to support the conclusion that they are sufficient, individually 
or collectively, to justify an inference tmt accused intended not 
to return. ' In all fairness to accused, it is considered that the 
sentence to six months• confinement shoul.d be disregarded as far 
as its value as evidence of motive is concerned. It does not appear 
in th8 evidence received prior to the time the court closed to make its findings, 
tlltlat action tha reviewing authority took on such sentence I but the c~rtiticate 
'. ~ previ<1Us convictions d.esctlbes the "sentence ss approv~d" as invol:rlng 0~ 

- 3 



(358) 

a forfeiture of $22.60 of accused's pay per month for six months. 

Such certificate likewise shows that the offense for which accused 

was convicted was absence without leave for three days and that 

the sentence was approved Z7 January 1945 (Pros. Ex.D). Assuming 

that a six months' sentence of confinement based on a conviction 

tor a three days' absence without leave could properly be said 

to supply motive for desertion, we know that the sentence as ap

proved in this case involved no confinement and that accused at 

th• time of his departure was not in confinement. Since the 

certificate of previous convictions shows that the reviewing 

authority's action was taken the day before accused's departure, 

it is reasonable to suppose that accused at the time of such de

parture had been notified accordingly. Hence the sentence as a 

motivs for desertion disappears. As for the fai~ure of accused 

to tuni him.self in and the fact that his absence was terminated 

by apprehension, it has been held that these factors are insuffi 

cient in the case of an absence of appro.ximately thie duration to 

justify the inference of intent to desert (CM ETO 1567, Spicocchi 

(1944)).· In this connection, it is noted that the apprehension 

occurred at Verviers which appears on the map to be only a short 

distanc• from the place of accused's departure. Nor does the fact 

that accused at the time of apprehension was wearing lieutenants' 

bars justify the finding of guilty of desertion. While there.have 

been several cases where impersonation by accused of a· commissioned 

officer has bee.n regarded as evidential on the issue of intent not 

to retuni, all such cases contained additional. circumstances bearing 

tar lllOre substantially on such intent than any in the instant situa

tion (Su Cl! E'lQ 2723, Copprue (1944); cM ETO 2901, Childrey and 

Cuddy (1944)) •. He.re, the evidence fails to show any effective at 

. tempt to impersonate an officer, and on the contrary, reyeals that 
shortly before, accused, dressed in a sweater, was in the military 
police headquarter• talking to a lieutenant. Then circumstances 
scarcely warrant an in!erenc• that he 1'aa attemp~ing to conceal hia 
identity, im.d henc• his wearing of offi~era' insignia has little 
bearing on the issue or intent to desert. 

6. The evidence of the previous conviction under Article 

ot lfar 96 for violation or standing order• committed on 29 January 

1945 ·was improperly" received inasmuch as the offense was committed . 

.after the date ot the offense presently" charged (CU 199969, Harris, 
4 BR 205 (1933)); CM 230826, McGrath, 18 BR 53 (1943); CK ETO 6468, 
Pancake (1945)) •. It ie immaterial that the ortense was committed 
during the present absence without leave, since the latter was not 
a continuing offense and was committed on the day the absence com
menced, in thia caae, 28 January 1945 (:MCM, 1928; par.67, p.52). 
The error in admitting evidenc• of this prior conviction could not 
have intluenced the finding• of guilty, but only the sentence, re
consideration of which is n•cessary in any event in view of th• . 
inadequacy o! th• record to auatain the finding of guilty o! dHertion. 
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7. The charge sheet shol'IS that accused is' 24 yea.rs o! 
age and enlisted 20 May 1941. He had no prior service~ 

8. The court was legally ccnstituted and had jurisdic
tion of the person and the offense. For the reasens stated, the 
Board of Review is of the opinion that the record or trial is 
legally sufficient to support only so much of the f'indings or . 
guilty of the Charge arrl Specification as involves findings that 
accused did, at the place and time alleged, absent himself with
out leave from his organization and did remain absent without leave 
until he was apprenended at the time and place al.le ged, in violation 
of Article of War 61, and legally sufficient to support the sentence. 

9. Penitentiary confinement is not authorized for absence 
without leave (AW 42; MCM, 1928, par. 90, pp.00-81). 

_BEN--.;.;.J.;.;.AMI--..N_R....._S,..IE=EPER=~--- Judge Advocate 

·_MA_LC.....-,O_LM_C_.._SHERMA_.....-.;.;.N____ ~udge Advocate 

_B_._H_._D_E_;w_E_Y._,_J_r_.______ Judge Advocate 
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Branch Office of The Judge Advocate General 
with the 

European Theater of Operations 
APO 887 

26 MAY 1945BOARD OF REVIEW' NO. 2 

CU ETO 8632 

·u NI T ED .STAT ~c:s 	 )' NORMANDY BASE SECTION, COEJi..'ill\ICA
) TIONS ZONE, J:i:UROPEAN THEATER OF 

v. 	 ) OPERATIONS 
) 

Private WillIAM J. GOIDING ) Trial by GCM, convened at Cherbourg, 
(32592483), Fifth Company, ) Manche, France, 16 February 1945. 
First Regiment, First Special) Sentence: Dishonorable discharge, 
Service Force. 	 ) total forfeitures, and confinement. 

) • at hard labor for life. 	 Ea.stern 
) Branch, United States Disciplinary 
) Barracks, Greenhaven, New York. 

HOLDmG bY BOARD OF REVilll NO. 2 

YAN BENSCHO'lliN, HILL a:rxi JULIAN, Judge Advocates· 


l. The record of trial in the case of' the soldier named above 
has been examined by the Board of Review. 

2. Accused was tried upon the following dlarges and speci
fications: 

CHARGE I: Violation of the 58th Artie.le of War. 

Specification: In that Private William J. Golding, 
Fifth Company, First Regiment, First Special 
Service Force, did, at or near Nice, France, 
on or about 14 November 1944, desert. the service 
of tre United States and did remain -,\.bsent in 
desertion until he was apprehended at Nice, 
France on or about 13 December 1944. 
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CHARGE II: Violation of the 93d Article of War. 
(Finding of not guilty) 

Specification: (Not guilty) 

CHARGE III: Violation of the 69th Article of War. 

Specification 1: In that. * * * having been duly placed 
in confinement in the First Airborne Task Force 
stockade on or about 19 October 1944, did, at Nice, 
France on or about 19 October 1944, escape from 
said confinement before he was set at liberty by 
pro:i:er authority. 

Specification 2: In that * * {~ having been duly placed 
in confinement in the First Si:ecial Service Force 
stockade on or about 24 October 1944, did, at Nice,· 
France on or ii>out 5 November 1944, escape from 
said cont'inenent before he was' set It- liberty by 
proi:er authority. • 

Specification 3: In that * 1~ * having been duly placed 
in confinement in the First Special Service Force 
stockade on or about 5 NoVEm!.ber 1944, did, at Nice,· 
France on or about 14 November.1944, escape from 
said confinenent before he was set at liberty by 
proi:er authority. 

CHARGE IV: Violation of' the 6lst Article of War. 

Specification 1: In that * * * did, without proper leave, 
absent himself from his organization near Villeneuve
Loubet, France· from on or about 24 August 1944 to 
about 11 September 1944. 

Specification 2: In that * * * did, without proper 
leave, absent himself from his organization near 
.Menton, France, from on or abo'\.l.t 25 September 1944 
to about 19 October 1944. 

Specification 3: In that * * * did, without proper 
leave, absent himself from his station near Nice, 
France, from on or about 19 October 1944 to about 
24 October 1944. 
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He pleaded ·not guilty, and was found not guilty of Charge II and 
its Specification, and three-fourths of the .menbers of the court 
present at the ti.me the vote was taken concurring, guilty of the 
remaining charges and specifications. No evidence of previous 
convictions was introduced. Three~fourths of the members of the 
court present at the time the vote was taken concurring; he was 
sentenced to be· dishonorably discharged the service, to forfeit 
all pay and allcwances due or to become due, and to be confined 
at h9.rd labor, at such place ~s the reviewing authority may direct, 
for the tenn of his natural life. · The reviewing authority approved 
the sentence~ designated the Sastern Branch, United States Disciplinary· 
Barracks, Greenhaven, New York, as the place of confinement, and · 
forwarded the record of trial for action pursuant to Arti.cle of 
War 50-~. ' 

- , 

3. The' prosecution showed by competent evidence that ac- · 
cused; after· having teen duly placed in confinement, escaped from 
confinement on three occasions, on the dates, at the places, and, 
as alleged in Specifications 1, 2 and 3 respectively, of Charge III, 
in violation of Article of War 69 (P..19,23,29,30,31,32,47). It · 
further showed three absences without leave as alleged in Speci
fications 1, 2 and 3 of Charge IV, in violation of Article ·of 
War 61. ·The first, commencing 24 AugUit 1944 was tenninated by 
his volunta:cy return to his platoon 21 September i944; the second 
start~ a few days later on 25 September, lasted until he was 
confined in the First Special Service Force stockade on 14 or 
15 October, 1944; while tre third of such absences began with 
his escape from the stockade .on 19 October and continued until 
he surrendered himself at the same stockade on 24 October 1945, 
five days later {R9,10114,15,lS,231 33). The proseuction1s proof 
as to the initial absence on the second occasion was not too satis
factory, but. accused in his sworn testimony, supplied aey defects 
connected therewith am, in fact, admitted all of the acts dlege

1

d 
in the ,specifications so far mentioned (R62,6J). ·with respect to 
the charge of desertion, Charge I and its Specification, in vio
lation of Article of Wa.r 58, it was provea and accused admitted on 
the stand, that he absented himself from his station, by escape 
from confinement, on 14 November +944, and remained absent without · 
permission until he was apprehended and brought into 1Iilitary·Police 
Headquarters in Nice, France, on 13 December, at which time he was 
dressed in civilian clothes: suit, topcoat, had and even civilian 
shoes, and with his hair dyed from brc:mn to a red (R32,33,37,4?) • . . . 

4. Advised fully of his rights as a witness, accused t,esti
fied in his own behalf. He admitted the· commission of all the 
offenses with. which he was charged, except that he denied any in

•tenti on to desert the service. ' His first absence, he claimed, was 
due to involuntary separation from his comnand while on outpost 
du-cy-, and his second absence vi'as due to hospitaliza~ion. During 
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his last absence, he said, he dyed his hair red as a. joke to match · 

the color of a red-haired girl with whom he was living. He con

tended that he had rented the civilian clothes he Wa$ wearing when 

arrested in order to get his uniform cleaned (R62,63). The defense 

showed, in addition, by ·competent evidence, that pr:: 0r to the· 

pericxl in question, accused had been a.n •11Exceptic:ial combat man * * 

he never shirked any duty". After his last arrest, accused gave 

valuable information to the authorities concerning the activities 

of a counterfeiting ring (R.39,60)• 


5. The only issue not admitted by the defense was that in-· 
volving ·accused's intent t.o desert duri.n~ his last absence. This 
absence was only of 29 daysf duration. However, _it began by escape 
from confirierrent and was terminated by arrest, at which time he was 
dressed in civilian clothing even to his shoes. Furthennore, this 
last absence climaxed a. series of prior absences which started 24 
August 1944. It is possible that th3 earlier incidents were not 
charac:terized by intent to remain away P' rmanently. Indeed there 
is evidence that he surreniered himself on 21 September and 24 October. 
However, later absences were initiated by escapes from confinement, 
and during th3 period of his last absence, he knew that an his return 

·to military control he .. would have a series of serious charges to !ace. 
On this e,vidence, the court was justified in finding an intent to 
desert in violation at" Article at" Wa.r 58 (CM ETO 2723, Copprue; CM 
ETC 7379, Keiser). · 

6. The charge sheet shows acc~ed ia 22 years five m:mths of 
age an~,that he was in::lucted 20 NOYember 1942 at Flemington, N'w 

. Jersey~· He had. no prior service.,·· . . · 

. 7•. The court was legally conatituted arxi had jurisdiction o.r 
the person and offenses. No errors injuriously affecting the sub
stantial rights of accused were committed during the trial. The 
Board of Review is o.r the opinion that the record o.r trial is legal!.)" 
sufficient t.o support the .findings at guilty and the sentence. · 

Se The penalty fo~ desertion in tie Of war is 'deatb er 8UCh 

other punishment as a court-aartial may direct. The designation of 

the Eastern Branch, United States .Disciplinary_ Barracks·, Greenhaven, 

New York, as the place of continetnent is proper (.AW 42; Cir.2101 


· WD, 14 Sept• 19431 sec.VI, as am.ended). 

~~~~.udge
Advocate 
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Branch Office of The Judge Advocate General 
with the 


EuroP3 an Theater of Operations 

APO 887 


BOARD OF REVIEW NO: 3 
27 APR 1945 

CM ETO 8640 

UNITED STATES ) 
) 

83RD INFANTRY DIVJSION ' 

v. 

Private HERMAN J. OVSIEY 
(34819711); Company I, 33lst 

) 
) 
) 
) 

Trial by OCM, convened a~ Argenteau, 
Belgium, 2l. February 1945. Sentence: 
Dishonorable dis charge 1 total for
feitures, and confinement at hard 

Infantry ) labor for life. Eastern ~ranch, 
) . United· States Disciplinary Barracks, 
) Greenhaven; New York. 

HOIDING by BOA.RD OF. REVJEW NO. 3 

S~EPER, SHERMAN ~ DEWEY, Judge Advocates 


• 
.1. The record of trial in the case of the soldier namad above

has been examined by the Bai.rd o.r' Review. 

2. Accused was tried ~pon the following .Charge an:i Specifica
tion: 

CHARGE: Violation of the 75th Article of War. 

Specification: In that Private Herman J. Owsley,, 
' 	Comp8.ny I, 33lst Infantry, did, at or near 

Langlir, Belgium, on or about 14 January
1945, run awa:y fran. his company, which 
was . then engaged lVi th the enemy, and did 
not return thereto until after the e~age-
msnt bad been concluded. · .. 

- 1 
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The reviewing authority approved tre sentence, designated the 

Eastern· Branch, United States Disciplinary Barracks, Greenhav:.en, 

New York, as the place ot confinem:mt, and forwarded the record 

ot trial for action pursuant to Article ot War 50!· 


3. The prosecution's evidence was swstant:i.B.lly as follcws: 

Accused was ·a member of· Company I, 33lst Infantry, to 

which he returned on 11 January 1945 from the hospital, where he 

had been under treatnent for trench foot (R7,13,l5). The compaey 

was then at. Ottre, Belgium, and constituted the battalion reserve. 

The enemy lines were about one mile south of Ottre and the town 

was under artillery and mortar fire (R7). 


Next dq, accused's platoon took up positions at a 

crossroad south of Ottre. Accused and another so'ld:i.er were in 

a foxhole which was under she 11 fire. Accused 1s companion seemed 

to "crack up or was sick or both together" which appeared to a.f

. feet accused adversely. The two men returred to the company com
mand post, where accused reporte:i to t'ba first sergeant that he 
had been instructed to remain for the night. This occurred shortly 
before 2200 hours, 12 January 1945, at which tim the company was 
scheduled to attack the town of Petite-La.nglir. ConsequentJ..y, ac;..' 
cused stayed at the conme.nd post while the company moved forward 
and launched its attack on the town. After the town had been taken, 
tre personnel, incluiing accused, 'Wh.o had stayed at Ottre were in
structed to join the company at Petite-La.nglir. , Thej9 arrived at 
about 2100 hours, 13 January 1945, at which tine the tovn was still 
being shelled. The compaey meanwhile had moved on to a point ap
prox:ima.tely 1500 yards southwest of the town of La.nglir. The first 
sergeant ard the personnel from Ottre left 'Petite-La.nglir for Langlir 
at about 0100, 14 January 1945. They encountered shelling en route 
and upon arrival., were unable to locate the ,Nst of the company 
and were instriicted to remain in the tcwm for the night. La.nglir 
was a small town of 12 or 14 buildings and the group incluiing ac
cused stayed iri one of the houses. The town was shelled, under
going about a thirty minute barrage which was "pretty tougjl 11 • On 
the 'afternoon of J4 January 1945, at about 1600 hours, the compaey 
was called in to Langlir aid then sent to an assembly area south
east of the town for the pul1>ose of attacking to clean out the 
woods at daybreak, 15 January 1~5. The first sergeant directed 
that the personnel who had been staying with him in Langlir join 
the compa.ey for Uiis mission. It was at this point that accused 
was discovered to be missing. He could not. be found, despite a 
search through all the buildings in La.nglir. He had last been seen 
11off and on" after daylight 15 January 1945, in tie cellar where 
the men were staying (RS-12,16-17,19-20). · 

' 
'!he company launched.its attack on the woods the next 


morning at dawn and was engaged uhtil 19 January 1945•, During this 

period, the can.pa.ey oe>rrmand post was maintained in La.nglir. Appar

entJ..y the compaey suffered cons:iderable casualties in the col.irs~ o~ 
the engagement (Rll-13,18,21,22). · · CS~ 4Q 
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Accused was next seen when he came into the command 
post at La.nglir at about 0800 hours, 19 January 1945. He said 
he had stey-ed in a house in Petite-La.nglir and had not cone up 
sooner because he did not know where the compa.ny was. On being 
questioned more fully, he changed his story, stating that he 
had stayed in a house in La.nglir. He also replied to a fellow
soldi er who stated that the battalion headquarters at Petite
La.nglir could have advis ed him of tre company 1 s wre reabouts, . 
that "I was only trere one night ani then moved in with some 
ack ack boys". His absence from 14 January to 19 J$Uluary was 
unauthorized (Rl2,17-18). 

4. · Accused, after being warned of his riwt~ by the 
law mEmber, elected to make a.n oral unsworn statem:1nt (R2l). He 
said that after returning to his company in ottre he was sent 
out to a hill outside the town. The position was being shelled 
arrl he took refuge in a hole with two other mm. The shelling 
continued and one of the mm started to 11cry and .holler". By the 
time the shelling stopped, accused broke down. They were sent to 
see their lieutenant who refused to send them to the rear. Accused 
"cooled off sons" and they returned to the hole. The shelling re
co.tnm'nced and accused 1 s compa.nion broke do-wn again. This t~ too 
lieutenant sent them back to the command post and then to the aid 
station. There, "too otoor man was evacuated but accused quieted 
down arrl was given sone pills. The doctor told him to return to 
the command post arxi rest awhile. He did so and slept until the 
next morning. At about 1600 hours, orders were received directing 
the personnel at tbt comna.nd- post to go forward. They started in 
a jeep without knowing exactly where the new coI!IIS.rxi post was. 
They were. shelled while en route and took refuge in ·a house. They 
asked some men where their compaey was and were told to go to a house 
down the road. On reaching the house, accused tried to "cool" his 
nerves. The r.ext day he saw some "ack-ack boys" who told him to 
take it easy and lie down for a -while. He did so and remained with 
them for about three da;ys. He inquired of them as to the whereabouts 
of his company 1 but they were unable to infonn him, and so he deci,ded 
t.tat he would find it after he calmed dom.. After his nerws were 
quieted, he fourxi the command post (R21-22). 

5. The evidence is fully sufficient to support the finding 
that accused was absent without authority from his compa.ey- for the 
period specified. Similarly it is clear that the company was "before 
the enemy" at the time accused absented himself, being under fire 
and engaged in a definite tactical. mission throughout the period in 
q\.i'stion. ~ihile it c:bes not appear that the particular group of 
which accused was a ~rt was "engaged with the enenv" in·~ sense 
involving hand to hand combat, it is clear tha. t it was constan:t.l.Y 
subjected to enemy shelling an:l was involved in the_geml'al tactical 
operations then in progress. This is sufficisnt. to render it "before 
the enemy" within the nea.ning of Article of flar 75 (CM ETO 1404, Sta.ck-.. .. 
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(1944)). 1hat accused was aware of the hazardous situation 

of the compaey and of its mission is demonstrated by his own 

statement as well as too testimony of tre other witm sses, and 

too evidence is ample to justify the court 1 s finding that he 

absented himself with the intention of seeking personal safety 

pending conclusion of the danger (See CM ETO 1404, Stack (1944); 

CM E'ID 4095, ~· (1944)). 


Inasmuch as accused was not with the ma.in bodyof the 

company at the time of his detarture and had not been for about 

two days previously, tre question is raised whether tre allegation 

that he "did * * * run awa:y from his company" has been proved. 

The evidence is clear, however, that although the majority of tre 

compmy had moved ahead cf the particular group which included ac

cused, this group was nevertheless an integral and organized part 

of the company and was subject at all til!J3s to the orders of the 

first sergea...r1t. It may, therefore, prop:irly be said that accused, 

in absenting himself from the group, ran away from his company. 

The case is distinguished in this respect from CM ETO 4740, Courtney 

(1945); there, the evidence showed that at the time of absence ac

cused was rrerely enroute as an individual to join his company and 

had not yet physically joined it. · 


6. The charge sheet shows tha. t accused is 19 years and 

four months of age and was inducted 29 November 1943 at Fort Mc

Clellan, Alabama. No prior service is shO\'.n. 


7. The court was legally constituted and had jurisdiction 
of the p:irson ani offense. No errors injuriously affecting the 
substantial rights of acctised were collllllitted. during the trial.The 
Board of Review is of the opinion that the recard of trial is 
legally sufficient to support tre findings of guilty and the sen
tence. 

8. The penalty for violation of Article of War 75 is 
death or such other punishnent as a court-nartial may direct. 
The designation of the Bastezn Branch, United States Disciplinary 
Barracks, Greenhaven, New York is proper (AW 42; Cir.210, WD, 14 
Sept.er.her 1943, sec.VI as 8.IIV3nded). 

Judge Advocate ~{b+-
Judge Advocate fh«<-ritt c ~-~1 

~.·;;/ Judge Advocate 
1'' / 
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Branch Office of The Judge Advocate General 
._ with the 

European ·Theater of Ouerations 
·- APO 887 

BOARD OF REVIEW NO. l l 4 JUL 1945 
CM ETO 8649 ..· 

UNITED. STATES ) 8CYl'H INFANTRY DIVISION 

v. 

I 
Trial by GCM, convened at .APO 80, 
U. s. Army, 3 March 1945. 

Private FB.F.D E. SIGLASEY Sentence (Suspended)s Dishonorable 
(36785057), Company A, discharge, totf\l forfeitures and 
317th lnfant17 confinement at hard labor for 

25 years. 

OPINION by BOARD OF RL'VIEi'l NO. 1 
Rlfrn, BURROW and STEVEN3, Judge Advocates 

l. The record of trial in the case of the soldier named above has 
been examined in the Branch Cffice of The Judge Advocate General with 
the European Theater of Operations and there found legally insufficient 
to support the findings in part •. The record of trial has now been ex
amined by the Board of Review and the Board submits this, its opinion, 
to the Assistant Judge Advocate General in charge of said Branch Office. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE:· Violation of the 58th Article of War. 

Specification: In that Private Fred E. Siglasey, Company 
"A", 317th Infantry, did, in the vicinity of Erscherange, 
Luxembourg, on or about 24 January 1945 desert the service 
of the United States by quitting and absenting himself 
without proper leave from his organization and place 
of duty with intent to avoid hazardous duty, to-wit: 
participation in operations against an enemy of the 
United States, and did remain absent in desertion 
until he surrendered himself at or near Diekirch, 
Luxembourg, on or about 5 February 1945. 

He pleaded not guilty and, all of the members of the court present at 
the time the vote was taken con9Ul'ring1 was found guilty of the Charge 
and Specification. No evidence of previous convictions was introduced. 

- 1 -

CONflDENTIAL 



(.370) 

All of the members of the court present at the time the vote was · 
taken concurring, he was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to becol!le due, and 
to be confined at bard labor, at such place as the reviewing authority 
may direct, for 25 years. The r~viewing authority approved the sentence 
but suspended its execution. 

The proceedings were published by General Court-lfartial Orders 
Number 69, Headquarters 80th Infantry DiviSion, U. S. Arnry, 9 P:hrch 
1945. 

3. The only witness for the prosecution, the first sergeant of 
Headquarters Company, let Battalion, 3l?th Infantry, teetified that 
accused waA a member of Company A, 317th Ibfantry (R6). Between about 
15 January and 15 February 1945, the battalion \"as "attacking and holding 
offensive positions against the Germans". In Je.nua]'Y they were north
east of Feulen, Luxembourg, and in the latter part of that month they 
were in Wiltz, Luxel!lbourg. During the. first two weeks of .February they 
were "back in l.~dernach for a rest - I believe it was for one week 
and Diekirch for one week" (R7). On 24 January, accused, who was on 
duty as a 11PW chaser" for witness' company, was reported missing. The 
battalion was then located near Wiltz. Witness and others checked the 
area but were unable to find him, so wjtness 

11 called Company A for the man on special duty with 
Headquarters Company - they picked him up on the 
morning report there" (R7). 

Witness did not see accused again until the time of the trial (R7) • 
.. 

Morning reports of Cor.ipa."'lY A were adi:dtted in evidence, with
out objection by the defense, showing accused absent without leave from 
his organization at Erscherange, Luxembourg, from 24 JanUSJ'y 1945 (Pros. 
E.xa .A B) until his return to duty at Diekirch, Luxembourg, 5 February 
1945 lPros.Ex.c), where the battalion was then located (R7-S).· 

4. After an expl~tion of his rights, accused elected to make an 
tmsworn statement through co'l.lllsel (R8), as follotrs 1 

"I was sent to the lOlst Evacuation Hospital on 
17 Decel!lber 1945 • While there I was X-rayed ll?ld 
spots were fomid on Dty' lung. However, the medical 
officer told me that they would disappear providing 
I had a rest. J.\y" mother r.as been troubled with 
tuberculosis for ma.ny years. As I was given no 
rest and because ~f'the condition of DIY' mother 
and the results of the :I.ray, it has caused me 
considerable worr,-" (R9). 

COt:f IO[iHIAL 



(371) 


5. The testimony of the first sergeant and the morning reports 
referred to above establish accused's absence without leave from 24 
January to 5 February 1945. VTith respect to the intent entertained 
by him at the inception of his unauthorized absence, the record shows 
merely that between 15 January and 15 February his battalion was en
gaged with the enemy in Luxembourg, that for two weeks during the first 
half of February it enjoyed a rest period at ~~dernach and Diekirch and 
that prior to the time accused left (24 January 1945) he was on duty as 
a ""PIT chaser". Such evidence is legally insufficient to establish that 
accused absented hinIBel1' with the intent to avoid hazardous duty. The 
BoBTd of Review has repeatedly held that where, as here, there is no 
ev}dence'that accused1 s tmit was in combat at the time the absence 
commenced, or that conbat was then reasonably imminent and acCQ.sed aware 
of its imminence, and no evidence of the activity or tactical situation 
of his unit at that s:pecific time, there is no proof ot an intent to 
nvoid hazardous duty (CM ETO 8147, Pierce, and authorities,therein cited). 

The Staff Judge Advocate in his comment on the evidence 
' statess 

-,~<~. 
· ';."A~ a matter of fact the coripany entered combat 
._.. ····.before accused joined it 25 August 1941~ and con

' tin'Ued in contact with the enemy tmtil the present 
date. There is nothing in the record to disclose 
that the company would not continue in contact 
with the enemy until the close of present hostili
ties. From the evidence introduced, establishing 
an unexplained, unauthorized absence of 12 days 
during a period when the unit to which the accused 
belonged was in active combat with the enemy, the 
court coi.ll.d and very properly did infer as matter 
of fact, an intention on the part of the accused 
to avoid hazardous duty. 

The accused's duties, on the particular day he left, 
were those of Prisoner of War chaser with a battalion 
headquarters company. This is in itsel1' a: hazardous 
occupation. Operating at less than 500 yards from 
the actual rifle-firing infantrymen, he must advance 
and reli~ve the company PIT chasers of their burden 
and guard the Ns to·a collecting point from which 
they are ew.cuated to the rear. A reasonable man · 
would certainly believe that this was a hazardous 
occupation, since it is carried on within easy range 
of automatic weapons-rifle £ire and hostile mortars, 
to ~ay nothing of rockets and light artillery"• 
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Had the prosecution properly introduced evidence of the additional 

~set forth by the Staff Judge' Advocate, and of accused's parti 

cipation in such hazards of battle at the time of departure, the 

record would have been legally sufficient to sustain the findings of 

guilty as charged. But the court could not, nor may the Board of Re

view on app9llate review, take judicial notice of these matters for 

they are not matters of conmo~ and general knowledge to the military 

establi~hment (CM ETO 8358, ~ and Corderman, and authorities therein 

cited). The Boartl of Review in the last cited case thus analyzed the 

scope or its judicial notice in a similar case: 


''The Board of Review will take judicial notice 
that the date of 12 January 1945 was during the 
closing stages of the great German winter offensive 
and that there were near that time he@vy battles 
in Luxembourg. Judicial notice will not be taken 
as to the exact location of enemy troops, their 
precise movement, nor of the amoimt, kind and 
proximity of enemy fire in the vicinity of Nieder
feulen, on that date. Such matters are. not of 
common ~r general knowledge to the world at large, 
nor to the military establishment, but must have 
then been learned by presence on the field of 
battle or from classified communications. They 
can now be determined only from secret reports. 
Such knowledge is not common and general1 and ju
dicial notice thereof would be improper \CM ETO 
6226, ~; as to military matters of which such 
notice may be taken, see CM ETO 7413, Gogol; 
CM El'O 6637, Pittala)n. 

There was thus nothing in the evidence to afford a reasonable basis for 

the inference of the alleged intent. The record, however, is lega:J.ly' 

sufficient to support the findings of guilty to the extent they find 

accused guilty of absence without leave• 


6. As in the ~ case, ~' tried by the same division as the 
instant case, the Board of Review views with misgivings the inadequate 
preparation and conduct of the proceedings in this very serious capital 
case. !he investigating officer reported that he had secured no state
ments of witnesses (only one six-line statement by the first sergee.nt 
who testified at the trial appears in the'accompanying papers); the same 
officer stated that no explanatory or extenuating circumstances were 
developed; the advice of the Staff Judge Advocate consists o£ a mimeo
graphed form; a first lieutenant sat as law member of the court; the· 
testimony of the sole witness wa.S reported on two pages; the defense asked 
him not a single question and offered no evidence upon the issues; the 
record does not.reveal that either the prosecution or defense addressed 
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an argument to the court; and the review of the Staff Judge Advocate, 
as ~bove indicated, is based largely upon facts not in evidence and 

· is most cursory in its treatment of the issues in the case. The follow

ing comments of the Board of Review in the ~ case, supra, are appro

priate and are reaffirmed:· 


"In view ~f the magnitude of the offenses 
charged, and the Anglo-Saxon tradition of a 
fair and full trial, it is thought that the 
Board of Review can state with propriety that 
these proceedings are not conducive to the 
appropriate contribution of justice to disci

. pline in the .Arrpy, or defensible under public 
scrutiny"• 

7. The record shows (R2) that the trial was held only three days 
after the charges were served on accused. In view of his express consent 
to trial at that time (R6) and in the absence of indication of injury to 
his substantial rights, the error if a:ny wa.s harmless (CM ETO 8083, Cuble;z, 
end authorities therein cited) • 

. s. The charge sheet shows that acrused is 24 years four months of 
· age and wa.s inducted 7 January 1944 at Chicago; Illinois, to serve for 

the duration of the war plus six months. He had no prior service. 

9. The court was le~ally constituted and had jurisdiction of the · 
person and offense. Except as noted, no errors injuriously affecting the 
substantial rights of acctrned were committed during the trial. For the. 
reasons stated, the Board of Review is of the opinion that the record of 
trial is legally sufficient to support only so nru.ch of the findings of 
guilty as involves findings of guilty of absence without leave from 
24 January 1945 to 5 February 1945 and leg ly s ficient to support the 

sentence. h;J.. 
Judge Advocate 

4'! .~ Judge advocate 

IL~~~Judge .t:~ Advocate 

.:7r rnfNTIAL 



------

. (374) 
I 	 . 

1st Ind. 

Y!ar Department, Bra.'"lch Office of The Judge Advocate General with the 
European Theater of Operations. 14 JUL 1945 TOa Commanding 
General, United States Forces, European Theater, APO 887, U. s. A:rmy-. 

1. Herewith transmitted for your action under Article of 1'Tar 50h 
as amended by the Act of 20 August 1937 ('50 Stat. 724; 10 u.s.c. 1522} 

~and as further amended by the Act of 1 August 1942 (56 Stat.732; 10 
u.s.c. 1522), is the record of trial in the case of Private FREDE. 
SIGLASKY (36785057), Company A, 317th Infantry. 

2. I concur in the opinion of the Board of Review and, for the 
reasons stated therein, recommend_ that the findings of guilty of the· 
Charge and Specification, except so ImlCh thereof as involves findings 
of guilty.of absence without leave in violation of Article of War 61, 
be vacated, and that all rights, privileges and property of which he 
has been deprived by virtue of that portion of the findings of guilty 

,so vacated, vizt conviction of desertion in time of war, be restored. 

3. Inclosed is a form of action designed to carry into effect the 
recommendation hereinbefore made. Also inclosed is a draft GCM:> fer 
use in promulgating the proposed action. Please return the record of 
trial with required copies of CX:LD. 

/#t'k<i
E. C. McNEIL, · · 

Brigadier 	General, United States A:rrq, 
Assistant Judge Advocate.~~~------.... 

( Findings vacated in part in accordance with recommendation of 
Assistant Judge Advocate general. GCMO 313, ETO, 4 Aug 1945.) 

L\h\ iUc.11111\L 
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Branch Office of The Judge Advocate Geners.1 
?Tith the 

European Theater of Operations 
APO 887 

BOARD OF REVIEi'l NO. l 2 0 JUL 19!i.5 

EC :!<..TO 8689 

UNITED STATES ) 3RD INFI.NTRY DIVISION 
) 

v. ) 
) 

Trial by GCL.i, convened at Molsheim, 
France, 16 December 1944. Sent~nce: 

Private JEROIB N. ~-UR 
(32518946), Company K, 
30th Infantry 

) 
) 
) 
) 
) 

Dishonorable discharge, total for
feitures and ccnfinement at ha.rd 
la.bor·for life. Eastern Branch, 
United States Disciplinary Barracks, 
Greenhaven, New York. 

HOLDING by BOLRD OF R:.vrsvr NO. l 

RITER,. BUER.OW and S7EVilS, Judge Advocates 


l. The record of trial in the case of the soldier named above has 
been examined by the Boa.rd of Revie\'f nnd the Beard submits this, its' 
holding, tc the Assistant Judge Advocate General in charge of the Branch 
Office of The Judge Advocate General with the European Thenter of Opera-· 
tions. . 

2. Accused was tried upon the following charges and specifications: 

CF.AR.GE I: Viole.tion of the 58th Article of Viar. 
(Disapproved by Confirming Authority). 

Specification: (Disapproved by Confirming Authority)• 

CHf'.P..GE II& Violation of the 64th Article of War. 

Specificntion: In that Private JEROME N. VIEXLER, Company "K11 , 

3oth Infantry, having received a lawful command from 
Captain John E. Dwan, Adjutant, 3oth lnfantrr, hissuperior 
officer, to return to his Co1:_1pany then in •training, did 
at Holtzheim, France, on OF about 8 December 1944, will 
fully disobey the same. , 

'He pleaded not guilty and, all of the members of .the court p:fesent.at the 
time the vote was taken concurring, was found guilty of both charges And.· 
specificEi.tiorui. Evidence was introduced of two previous ~OEtj.ctions by' 

"6C' {I() L...: 

- l - ' •J'J 
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special court-martial, one for absence rlthout leave for eir;ht day~ 
in violation of J,:.ticle of \'iar 61, and one for absence v:ithout leuv'3 
for seven d~rs "knowing he was on order for transf~r to P.o.:r., 11 , 

stated to be in violation of Article of ~ar 96. All of the members 
of the court.pre:rnnt a.t the time the vote we.s taken concurring, he 
was sentenced to be shot to deathwit.h musketry. The reviewing authority, 
the Commanding General, .3rd Infa.r.t~ iJivision, approved the sentence 
and forwarded the record of trjal for action under .Article of Har 1:.8. 
The confirming s.uthorHy, the Commanding General, European 'i'heater of 
Operations, disapproved the findings of guilty of Charge I and its 
Specification, confirmed the sentence but, owing to unusual circum
stances in the case, commuted it to dishonorable discharge from the 
service, forfeit:yre of all pay and allowances due or to become due, 
~nd confinement at hard le.bor for the term of accused's natural life, 
designated the Eastern Branch, United Ste.tes Disciplinm'y Barracks, 
as the place of confinement, ann withheld the order·directing execution_ 
of the sentence pursuant to Article of We.r 50-h 

3. The evidence established the fact that Captain John E. Dwan, 
Regimental Adjutant, 30th Infantry-, on 8 December 1944 issued a direct 
oral order to accused: 

"Private Wexler, I am giving you a direct order 
to leave this room and get on a·2! ton truck out
side and it will take you back to your company" 
(R7,9). 

Accused deliberately refused performance of this order although he under

stood its.meaning :and knew it was given by his superior officer (Rl2-13; 

Pros.Ex.C). Accused was manifestly guilty of the offense charged (CM 

El'O 24~, T.114; CM E'l'O 6457, Zacoi; CM E'l'O 6694, Warnock; CM 1"1'0 7549, 

Q.!J.M.;' Clil ETO 7687, J arbala) • • 


4~ The charge sheet shows the.t accused is 2.3 years of age and wns 
inducted .3'0ctober 1942 to s~rve for the duration of the we.r plus six 
months. He had no prior service. 

5. The court was legally' constituted and bad jurisdiction of the 
person and offenses. No errors injuriously affecting the substantial 
rights of accused were committed durine the trial. The Board of Review 
is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty ~s approved and the sentence as commuted• 

.•• . 

6. The designation of the Eastern Branch,. United States Disciplinar;r 
Barracks, Greenhaven, New York, as the ?lace of confinement is proper 
(Cir,210, ilD, 14 Sept, 194.3, eec,VI ~~_!____. 

~~ . Judge Advocate 

~·.i4£i..,y.r
~, 

Judge Advocate 
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1st Ihd. 

"}ar Department, Branch Office of The .Tud~e .Advocc.te General with the 
European ?heater of Operations. 2 0 ,::;/ JO!~ TO: Commanding 
General, United States Forces, Ew.opear. 7nPf!'.t~'t, APO 887, lT. S. Army 

1. In the case of Private Ji:ROivE N. m:::LER (32518946), COI:J1)any K, 
3oth Infe..ntry, attention is invited to the foregoing holding by the 
Boe.rd of Review that the record of trial is legall:r Sl:f'ficient to 
sup~ort the findings of guilty as approved and the sentence as commuted, 
which holding is hereby approved. Under the provisions of Article of 
Wa.r 50-h yo-u. nm1 have authority to order execution of +hi:i sentence. 

2. \'.'hen copies of the published order are fore'l"1arded to this 
office, they should be accompanied by the foregoing holding and this 
indorsement. 'l'he file number of the record in this office is C!.i ETO 
8689. Far convenience of reference, please place that number in 
brackets at the er.d of t'b..e order: (CIA EI'O 8689) • 

- 7 /frd1e/t~<-/ 
1 -G.-iitcNErt, ·----·--

Bri~adier General 1 United §tates Arrrry1
Assistant Judge Advocate eneral. 

( SPntence as· ·col!llllUted ordered executed. GCMO 2961 ETO, 31 July- 1945.) 

- 1 
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Branch Otf'ice ot The Judge Advocate Gemral 

with the 

European Theater ot Operations 


APO 887 


BOA.RD OF REVIEW 00. l 

CM ETO 8690 

UNITED S TATES. 

v. 
' . 

Privates First Class 

BLUME J. BARBIN (38336775) 


) 
) 
) 
) 
) 
) 

and JCl3EPH PONSIEK (32627647), ) 
both of Company B, 4l5th In-. ) 

'tantr.r ) 

2 5 APR 194t: 

l04TH INFANTR'! DIVISION 
·- - . 

Trial by GCM, convened at Brand, 
Germany, 8 February 1945. Sentence 
as to each accused: To be shot to 
death with musketr.r. 

HOIDING by BOARD OF REVIEW NO. l 

RITER, BURRON and STEVENS, Judge Advocates 


l. The record ot trial in tha case ot the soldiers named 
above has been examined by the Board ot Review, am the Board sub
mits this, its holding, to the Assistant Judge Advocate General in 

. charge ot the Branch Oftice ot The Judge Advocate General with the 
European Theater ot Operations. 

2. Accused were charged separately and tried together with 

their consent upon tba ·.following charges and speciticatioruii 


BARBIN 

CHARGE I: Violation ot the 58th Article ot War. 

Specitieation: In that Private First Class 
Blume J. Barbin, CompanyB, Four Hundred 
Fitteenth Infantry- did, at Kruisweg, Belgium 
on or about 25 October, 1944, desert the 
service of the United States and did remain 
absent in desertion until he was apprehended 
at Brussels, Belgium on or about 9 January
1945. 

-l-
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CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that * * * did, in conjunctiOn 
with ~rivate First Class Joseph Ponsiek, Company 
B, Four Hundred Fifteenth Infantry, at Brussels, 
Belgium, on or about 8 January 1945, with in
tent to deceive, falsely make in its entirety 
a certain order in the following words and 
·figures, to wit : 

CONFIDENTIAL 

R&~11L!.Q1§~ 

HEADQUARTERS 104TH INFANTRY DIVISION 
Office of the Division Commander 

APO 104, U.S. ARMY 
8 January 1945 

SUBJECT: Travel Orders 

TO : Persormel Concerned 

1. The following named·· pe·~~nnel of-units 
indicated will proceed by gO'iernment vehicle from their 
present. stations on or about 8 January 1945, to Brussels, 
Belgium, on temporary duty in connection with 104th In
fantry Division activities. Upon completion of' this 
temporary duty, personnel named will return to their 
proper stations: 

Ca.,Pt• Donley,, ~obert W 
T/4 Price, George G. 

o 324 283 415th Inr. 
31+ 835 674 l+J.Sth Inf. 

Pfc Barbin, Blume J 38 336 775 415th Inf. 
Ptc Ponsiek, Joseph 32 627 647 415th Inf. 

2. "K" rations will be carried. 
3. 'I'CNT TON 38/654 P 243/02 A lZl./76489, 
l+; This order issued under authority of letter, 

Headquarters European T of Opns, U.S.Ar.nv, 6 July 1944, 
and letter Headquarters XVIII Corps, APO 109 U.S. Army, 
15 October 1944. · 

By Command of Magor General ALLEN 

/s/ William c. Swan 
· /t/ William C. Swan 

Captain AGD 
Assistant Adjutant. General 

DISTRIBU'I! ON 
1.-~lc1;i3Qrficer 869t'J
I:: .- r;fi unit R E S T R I C T E D .- J.le - CONFIDENTIAL- - 
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which said order was a writing ot a 
military nature which might operate to 
~eceive another. 

. . 
. Specification 2: In that * * *. did, at .Brussels·, 

Be]&ium, on or about 9 Janua17 1945 wrong
fully, and with fraudulent intent to pass . . 
the same as true and genuine, have in his 
possession an order in the :t'ollowing words. 
and figures, to wit: · 

(Same as Specification l) 

a writing of a military nature, mich. 
might operate to deceive another which said 
order was, as he, the s a:!d Private First 
Class Blume J. Barbin, tam well knew, 
falsely made. 

PON3IEK 

CHARGE I: Violation of tm 58th Article ot War. 

Speci:t'ication: In that Private First Class Joseph 
Ponsiek, Company B, Four Hundred Fifteenth 
Ini'antry did, at Kruiaweg, Belgium on or 
about 25 October, 1944, desert the service 
ot the United States and did remain absent 
in desertion until he was apprehended at 
Brussels, Belgium on or about 9 January 1945.• 

CHARGE II: Violation· ot the 96th Article ot War. 

Specification l: In that * * *did, in conjunction 
with Private First Class Bluimt J. Barbin, Com
pacy B; Four Hundred Fifteenth Infantry, at 
Brussels, Belgium, on or about 8 January 1945, 
with intent to 'deceive, falsely make in its 
entirety a certain order in the following words 
and figures, to wit: 

(Same as Specification l, Charge II, Barbin) 

which said order was a writing ot a milltarr 
nature lilich might operate to deceive anotmr. 

Specification 2: In that * * * did, at Brussels, 
Belgium, on or about 9 January 1945 lll'Ong!ully, 
and ld.th :t'raudulent intent to Pf.SS the same as 

. true ani genuine, have in his possession an 
·order in.the following words and figures, to 
wit: 

(Same as _Spe cif'ication l, · Charge II, Barbin): 

' ' 

869il 
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a writing.of a military nature, which might 
operate to deceive another, 'Which said order 
was, as he, the said Private First Class 
Joseph Ponsiek.11 then well knew, fSlsel.y ma.de. 

Each accused pleaded not guilty, imd all of the mwbers of the 

court present at the times the vote's were taken concurring, each 

was found guilty of th! charges and specifications preferred 

against him. Jfo evidence of previolis convictions was introduced 

against either accused. All of tre members of the court present 

at the tines the votes were taken concurring, each accused was 

sentenced to be shot to death with musketry. The reviewing 

authority, the Commanding Gemral., l04th Infantry Division, ap

proved tl:'it sentences am forwarded the reccrd of trial for · 

action un:ier Article of War 48. The contimdng authority, th! 

Co.IIBll&lding Gemral, European Theater of Operat.ion8, confir.DBd 

the sentereesand withheld the order directing execution thereof 

pursuant to Article of War 50i• 


.J. '.I'he following facts proved by the prosecution are undis

puted: 


On the afternoon of 25 October 1944, Company B, 415th 

Infantry, in readiness for its first combat, moved into the 

vicinity of Kruisweg, Belgium. A security detail was posted. 

Detonation of battle gllll8 was audible at the company location. 

Company officers were aware that a ni8ht attack was planned 

(RS,9,1.3,14). 


Accused Ponsiek, a member of the 1st squad, 1st platoon, 

was seen by his squad leader in the afternoon of that da;r, but 

was absent when the squad was checked immediately prior to the 

midnight attack (RS,9). Accused Barbin, of the 2rd squad of the 


'same platoon, was likewise seen in the aftemoon, but not at 

night (Rl.l). Each accused in his own oral pre-trial statement, 

voluntaril;r made, acinitted that he knew of the 11m11nent attack, 

and that he left the organization without leave before it be$an 


'.(Rl0,21-24). No passes whatever were issued that da;y (R9,l.3J. 

Testimony· of soldiers on duty in the company also established 

the further absence of each accused on the next day, 26 October, 

and continuously thereafter until 9 January 1945, except that 


· no evidence was presented covering the 'absence of Ponsiek during 

the period of 'Zl to .31 October (RS.1111,15,16). . 


Part of accuseds' battalion was committed d\iring the 

afternoon of 25 October, and at about 1900 hours attack orders 

were received b;y Company B. These were transmitted to the men 

ot e~ch accused's squad shortly thereafter, and at about 2200 


/ 	 hours"the. company moved into attack across the Holland border. 
It received fire am suatained casualties. The engagement was 

£broken oft at 1.300 hours the next dq, but was soon resumed and 
:·:y continued (R9-l.3). 

8696
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Both accused were apprehended 9 January 1945 in 

Brussels, Belgium, at the Maple ua.f' Club, by an agent ol 

the Criminal IllVestigation Detachment. To escape detention, 

each exhibited purported division travel orders signed by 

11W1lliam C. Swan, Captain, AGD, Assist8.I:lt Adjutw Gex:eral, 

l04th Infantry Division", a non-existent person (R17-19; 

Pros.Exs.1,2). Arter due waining of his rights, each ac
cused later in the ~ voluntarily made a separate and 

.f'Ull confession. Each stated. he left without aut.1crity 

Barbin seven or eight weeks before 9 January 1945, and Pon

siek on l November 194~. Progress to Brussels was by "hitch

hiking". At a hotel where they obtain'"'d use of a typewriter 

Ponsiek on 8 January 1945 typed the orders used, in the pre

sence of Barbin, and signed an officer's nam!' thereto (R20,2l). 


Each ma.de another similar am voluntary confession to 
the officer investigating the charges. The date o.f' each de

. parture was, however, .f'i.Jced as 25 October 1944 and each confes
'. sed knowledge of the inmlinent attack (R23,24). · 

4. ·Each accused, after his rights as a witness were .fully'· 

explained to him, elected to remain silent and no evidence was · 

introduced in oehal.f' of either (R26),; . 


5. afna)D-al evidence was introduced concerning the verbal 
confessions/by each accused to the person testifYing and later 
reduced to writing•. No reason or cause was shown .for failure 
to introduce the writings as tm best evidence; they were ap
parentlJr in court and are now 3.:no~ thit attached pape:rs. The · 
defense offered no objections. Such practice was .f'cr.imrly bald 
to constitute fatal error (Cli 134547 (1919), Dig. Op. JAG, 1912;..401 
sec.,395, p.218). Thereafter, the Manual for Courts-Martial, 1928, 
provided that failure to object to oral proof o.f' the contents o.f' 
a writing.on the ground tha.t the original is not available, ~be 
regarded as a waiver of the objection (MCM, 1928, par.116,2, p.120). 
The rule is considered to have been changed by this provision.: and 
the procedure here used i~ not now erroneous (CM ETO 739, :Ma.xYiell., 
and authorities there cited). Civilian courts are in accord (Under
hill' a Criminal Evidence (4th Ed. 19.35), par.278). It is logical 
to assune that the defense feared tt.e oral recitation less· than 
the f'ull written secotint. The court was fully justif'ied in rega:i-d
ing tt.e failure to object as a waiver. 

b. The Adjutant General o.f' the l04th Infantry Division, who 
signed the iiriortsement which referred the case to trial, on behalf 
of h:Ls CX>Illil&nding general, sat as a member ard president of the 
court. The signing of the indorsemnt was a ministerial act by com-· 
mand of' his superior, concerning which he exercised no discretionary 
power. The right o:t challenge, duly accorded tre defense was not 
exercised. Under such circumstances., the officer was not disqualified 
(CM ETO 3948, Paulercio). · 

- 5 8690 
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c. . The trial ju1ge advocate stated in open court that 

he, the defense counsel and the accused had entered into an oral 

stipulation to the effect that no such person existed in the 

division as the purported signer of the travel orders in evidence. 

Neither the accused nor his counsel expressed ass: ;t in the pre

sence of the court, but the stipulation was accap ...ed as evidence. 

It is a necessary requisite, particularly in a capital case, that 

the accu.5ed understarxi what is involved in such stipulations 

(MCM, 1928, par.126!?., p.136). There can be littl .. doubt .of the 

understanding of each accused of this matter. Ea .... :iad already 

confessed the orders to be false. The uniisputed evidence showed 

each to have been absent without leave for 75 days on the date 

of th:! orders, arcircumstance importing invalidity thereof. The 

non-existence of this person in the oftice of the division ad

jutant general was a simpl~. uncontested matter, wherein a stipu

lation properly saved time~'. am silence gave assent. (MOM, 1928, 

par.4512,, p.35; Cy ETO 6810, Shambaugh). 


6. a. As to Charge I and Specification: 

Each accused left his company immediately prior to 

its first combat. Each had knowledge of the ·impending action 

and each abandoned his comrades to bear without his help the aw

ful burden and hazard of battle. Intent to avoid hazardous duty 


·and to shirk important service, provable under the specification 
(CUETO 92S7,Schewe, 8Jlli authorities therein cited), was abundantly 
shown (CY ETO 808.3 1 Cuble;y). ·Intent to rensin away permanently may 
also be interred from such action. The accused could hardly have 
meant to incur the shame of facing those comrades again. The same 
intent may, and should be, inferred from the long absence of 76 days 
the po8session of deceitful means to avoid return, and the fact of 
apprehension (YCM, 1928, par.130!:1 pp.142,144). 

b. As to Charge II and Specifications: 

The fraudulent orders fall.within the condennation o! 
the Federal statute prohibiting the making and possessing with 
wrong.tul intent o! false military passes and permits(Act June 15, 
1917, sec.3, Tit.X; 40 Stat.228); 18 USCA 132)). Free passage 
through Army lines am posts were to be achieved by their use. 
Violations of this statute are offenses not capital under the . 
96th Article ot War (YCM, 1928, par.152~, .pp.188-189; CM ETO 2210; 
Lavelle et al).· The speci.fi cations am evidence set forth. also 
constitute offenses.to tre prejudice of good order and military 
discipline- under that article (~, pa.r.152_!, p.187). Barbin 
was properly convicted as a principal in making the orders, for 
they were prepared as a joint venture, wrerein the two accused 
visited a hotel together, borrowed a 1;vpewriter, and Ponsiek did 
the_actual-typing pursuant to common design ard common use. Bar
bin participated as an aider arid abettor, and re ·accepted tre 
benefits; it does not excuse him that the actual mechanics were. 

- 6 -
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executed by his confederate (Gooch v. United States, (CCA 10th 
1936) 82 F. (2d) 534, cert. den. 298 u.s. 658, 80 L.Ed. 1383 
(1936); CM ETO 1922, Forester and Br;rant; Cl,{ ETO 5068, ~ and 
Holthus). Each offered the same as genuine when questioned tor 
authority tD v~"tc Brussels (Rl7,18). 

7. The charge sheets show the following with respect to 
accused: Barbin is 22 yea.rs of age and was inducted 21 November 
1942 at Shreveport, Louisiana. Ponsiek is 22 years of age and 
was inducted l2 November 1942 at New York City.. Fach was inducted 

. to serve :tor the dtration of the war plus six months. Neither · 
had prior service. 

8. The court was legally oOnstituted and had jurisdiction 
ot the persons and offenses. No errors injuriously affecting the . 
substantial rights of either accused were committed during the 
trial. The Board of Review is of the opinion that the record 
is legally sufficient as to each accused to support the findings 
ot guilty and the sentence. 

9. The penalty for desertion comnitted in tine of war is 

death or such. other punishment as the court-martial 'UJB'3" direct 

(Mr 58). . ' 


;//I ---- ;I . 
_/_/,~_,M::_/r-_;.;._~-~--~-·,_._/t_~-~~--- Judge Advocate 

'/J,····'-1 .J 
__fi_~_. ... _...._.....___ Ju:lge Advocate ,.,,_.,_1'_.o~....,· 
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1st Ind. 

War Department, Branch Office of The JW._se Advocate General with 
the European Theater of Operations. 2 5 APR ~45 TO: Commanding 
General, European Theater of Operations, APO 887, U.S. Army.

' , . 

1. In the case of Privates First Class BLUME J. BARBIN 
(38.3.36rt5) and JOSEPH PONSIEK (,32627647), both ot Company B, 
415th Infantry, attention is invited to the foregoing holding 
by the Board of Review that the record of trial is legally suffi 
cient as to each accused to support the findings of guilty and 
the sentence, Which holding· is hereby approved. Urder the pro
visions of Article of Viar 50~, you now have author.!.. ty to order 
execution of the sentences. 

2. When copies of the publish:ld orders are forwarded to 
this office, they should be accompanied by the foregoing holding, 
this indorsement and the record of trial, which is delivered to. 
you herewith. The file number of the record in this office is _ 
CM ETO 8690. For convenieree of reference please place that 
number in brackets at the end of tre order: (CM ETO 8690). 

,3. Should the sentence as imposed by the court be carried 
into execution, it is requested that a co~plete copy of th:l pro
ceedings be furnished this office in order that· its files may be 

complete. P~d?Cj• 
/ .c... C. McNEIL, 

Brigadier General, United l)tates >.nrv, 
Assistant Judge Advocate pener&l. 

l' Incl. 
Record of Trial. 

( Sentence confirmed, but after reconsideration, commuted to dishonorable 
discharge, total !or.feitures and confinement for lite. Sentence as 
commuted ordered executed. ·(Ponsiek) OCMO 142, ETO,, 8 )(q' 1945). 

(Sam action as to accused Barbin. GCllO 143, ETO, 8 ~ 1945). 

•,. 
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Branch Office of The Judge Advocate General 

with the 


European Theater of Operations

APO 887 . 

BOARD OF REVIE'lr NO. 2 

CM ETO 8691 

UNITED 'STATES 	 ) NORMANDY BASE SECTION, COMMUNICATIONS 
) ZONE, EUROPEAN THEATER OF OPERATIONS 

v. 	 ) 
) TriB.l by GCM, con~ened at Granville, 

Private First Class HAZE ) .Manche; France, 25 January 1945. 
HEARD (34562354), 3105th ) Sentence: To be hanged by the neck 
Quartermaster Service Com ) until dead. · 
pany ) 

\ 	 •HOLDING by BOARD OF REVIEW NO. 2 
VAN BENSCHOTEN, HILL an:1 JULIAN, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been e:xamined by the Board of Review and the Board submits this, its 
holding, to the Assistant Judge Advocate General in charge pf the Branch 
Office of The Judge Advocate General with the European Theater of Opera
tions. · 

2. The accused was tried upon the_, following Charge .and Specii'ica
tion: 

CHARGE: Violation~of the 92nd 	Article of War. -

Specificaticuu In that Private First Class Haze 
Heard, 3105th Quartermaster Service Company, 
did, at Mesnil-Clinch8.mps, France, on or 
about l~ October 1944 with malice a.forethought, 
willfully, deliberately, feloniously unlaw
£ully, and with premeditation kill ·one Ma.dame 	 I 

Berthe Robert, Mesnil-Clinchamps, Villiage 
Le Bose Benard, Calvados, a human being by 
shooting her with a 1903 Model 	Calibre .30 
US Army Rif'le. . 

CONFIDENTIAL 	 8'i91 
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He pleaded not guilty and, all of the members of the court preseut at 

the time the vote was taken co~curring, was found guilty of the Charge , 

and Specification. No evidence of previous convictions was introduced. 

All of the members of the court present at the time the vote was taken 

concurring, h~ was sentenced to be banged by the neck until dead. The 

reviewing authority, the Commanding General, Normandy-Base Section, 

Communications Zone, European Theater of Operations, approved the sen

tence, and forwarded the record of trial for action under Article of 

War 48~ The confirming authority,_ the Commanding General, European 

Theater of Operations, confirmed the sentence, and withheld the order 

directing execution thereof pursuant to the provisions of Article of 

War 50i. . 


3. The evidence for the prosecution shows that on 13 October 

1944 accused was a member of the 3105th Quartermaster Service Company, 

which organization was located at Mesnil-Clinchamps, France (R30,31). 

At about 8:00 o'clock pm on this date accused, a colored -soldier armed 

with a rifle, entered the home of hlonsieur and WJadame Eugene Robert, 

located nearby. Present that-night in addition to M. and Iifmie. Robert 

were their two children, Alfred, aged 21, and'Yvonne,·aged 18, arid 

Jules Guilloche a farm laborer (R9,15,17,25;27). Accused, asked fen: 


cider and Alfred gave him a glass of this beverage, which accused 

drank; after pouring some brandy into it from a bottle which he had 

brought along with him (Rl2,13). This bottle was more than half full 

.	and during the time accused remained at the Robert residence, he drank 
a second glass of cider mixed with brandy (Rl2,13,17,24). The measure 
of the glass was of "ordinary" size, approximately five inches in 
height. Following the drinking accused became somewhat drunk but, "not 
so drunk that he di~n't know what he was doing" (Rl.3). ·Eugene Robert 
testified that accused walked about the room during the evening and 
that he had no difficulty in walking (Rl4). Alfred Robert described 
his condition as "not off balance", stating that he walked "very 
straight" (R19). His sister Yvonne, testified that, in her opinion, 
he was drunk, but "not very drunk", and that "he knew ve'ry well what 
he was doing" (R27,29). .IJonsie'lir Guilloche testified that the soldier 
was "not completely" drunk, as he walked "very well" and did not "stagger 
at all" (R24,25). From time to time Eugene Robert spoke to accused and 
told him that he should be on guard duty but.accused replied that all 
he had to do was relieve another sentinel at~nine o'clock. Accused · 
looked often at the clock (R9,17 ,18,26,28).. While the family ate 
dinner he walked about the table ani several times mentioned "Mademoiselle, 
New York" (Rl7 ,23,25). He purchased two eggs, paying for them and ·also · 
for four other eggs which he had obtained at the Robert home during a 
preceding visit there recently. He gave Madame Robert a 500 franc note 
and received 480 francs ip change, which be counted, -said· "OK" and placed 
in his wallet (R9,12,17,25). At 9:00 pm accused said "good night" and 

left the house (Rl8). He returned at about 9:10 or 9:15 pm and was ad

. mitted again after he had knocked at the door (Rl0,15,18,2.3). He still 
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had his guD. and asked for "Mademoiselle" but was told to leave by.· 
Monsieur Robert, as it was time to go to bed (Rl0,18.,23). He there
upon left by ws:y of the front door which was locked behind him. Almost 
immediately thereafter two shots were fired through the window from 
the outside, both entering the head of Madame Robert, killing her in
stantly. She was sitting, at the time a.bout one meter from the window 
and there wa.s 11 a ,little light, but there was light" in the room (Rl0,11, 
16,18,23). A moment later two shots were fired through the door, these 
did not strike any of the people present, but lodged in a closet inside 
the house. 

After determining that his wife was dead, Monsieur Robert left, 
by way of the rear door of his home, to procure the help of off'icers whom 
he knew to be about 300 meters aws:y (Rll,18,23). Accused then entered 
the house through the rear door and pointed his rifle at those remaining 
in the room. Alfred Robert took accused by the arm and pointed to his 
deceased mother, showing him the result of his act, whereupon accused 
manipulated the bolt of his rifle and ma.de ready to fire again at the 
deceased. He then approached-Yvonne ss:ying, 11Ma.demoisell~;zig-zig? 11 

Yvonne, in anger, took his gun away from him and "threw it out" (R18, 
22;26). Thereupon Alfred and Jules Guilloche., together with the girl, 
grappled with accused, subdued him and took him outside and tied him 
to an apple tree (RlS,22,24,27). . . 

About half an hour later, Monsieur Robert returned accom
panied by Major Mead Hartwell and Captain Joseph Bronstein, the latter 
being the commanding officer of accused's organization. They found the 
body of the deceased wo~n inside the house slumped in a chair in a _ 
pool of blood and a c.olored soldier lying on the ground· tied to a tree 
outside. The soldier appeared kicked and beaten. His face was cut and 
swoll~n (R30,32,35). He was begging for mercy and one of the French
men was restrained from kicking him any more •. (R30). Tib.en asked his 
name accused replied that he didn't remember but that he was from a 
truck company. Captain Bronstein turned to leave, whereupon the soldier 
called to him, stating that he was Haze Heard of the 3105th Quarter
master Service Company. At this time he talked 11very coherently11 • No 
odor of alcohol vras. detected on accused and according to t~e Captain 
accl,lSed was not drunk (R30,32). , He was sober (R35). Mademoiselle 
Yvonne recovered his wedpon, ·a "30 caliber 1 03 rifle", and handed it 
to Major Hartwell, who in turn delivered the piece1c Lieutenant Af.ex 
.Marcowitz, who had arrived in the meantime with a guard. The lieuten
ant placed accused under arrest, loosened the rope around his hands, 
removed the bonds from his legs and took him to· his unit area (R34,35). 
He detected no· odor of alcohol ori him at e:ny time (R36). About two 
hours·arter the incident the rifle was examined but no odor of breech 
fire was detected (R.35). · A helmet and three 'shells "from the 1 03 rifle" 
were discovered about five feet in front of the window at the Robert 
res~idence (R35 136)•··~ 

4. Accused, after his rights as a witness were explained to him, 

8,91 




(.390) 

elected to remain silent (R37,40). The defense produced only two 
witnesses,- First Sergeant William McNabb and Private Glen Brown,Jr., 
both members of the 3105th Quartermaster Service Company. Sergeant 
McNabb testified that he had lmown accused for about a year and thU 
he had never had any trouble \rl,th him. He rated him "good" and in
dicated he was "as good as the average man" am possessed 11 a very fine 
character" (R.37-.38). Private Brown stated that he had knoWn. accused 
since September 194', and that he was a "very quiet man" and "never 
talked very much" (R.39). The company commander of accused 1s organi
zation (Captain·Br9nstein) testified, on cross-examination, that ac
cused had been a member of his organization for about ten months; that 
be had never caused any trouble; that during this time he 11pf:rtormed 
his duties in the best manner of any soldier in the company", and that . 
he had the "best rating" as to character· and efficiency (R.33,'.34).There 
were received in evidence, without objection by the prosecution, copies 
of English translations of statements in French made by Monsieur Eugene . 
and Mademoiselle Yvonne Robert to the investigating officer on 15 
October 1944. These documents stated that accused was "very druPk" 
(Rl4,27;Def.Exs.l,2). No additional evidence •as introduced on ~eha.lf 
of accused. 

5. Murder is the unlawful killing of a human being with ma.lice 
ai'orethought (MCM, 1928, par.148!!, p.162-3). The word "unlawful" as 
used· in the above definition means without legal justification or ex
cuse. The term "ma.lice", in legal contemplation, ·"does not necessarily 
mean hatred or personal ill-will towards the person killed nor an 
actual intent to take his life " {MCM, 1928, supra). 1ialice is implied 
"Where no considerable provocation appears or where all the circumstances 
show an abandoned and malignant heart" (26 Am. JuJ".sec.41, p.186). 

11!:.'ia.lice is presumed from the use of a 
deadly weapon" (i-JCl\Ij 1928, par.112§& 
p.110). 

The following principle of criminal law is pertinent and relevant: 

"If a person dis~harges a firearm 
* * * into a dwelling house in which 
he has reason to oelieve there are 
people living, thereby killing a 
person therein, though without in
tention to kill or injure anybody, 
he is guilty of murder" (26 Am. Jur. 

1 sec.211, p.300). 

In the instant case the evidence conclusively establishes that 
• accused 	killed Madame BertbP Robert, at the time and place and under the 

circumstances as alleged.· There is no question concerning the identity 
of accused as the culprit who collllDitted the crime. Although no witness 
saw accused i'ire the i'atal shots this fact is established by· s·trong and 
convinqing circumstantial evidence. 
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The record contains no suggestion that the killing was legally 
justifiable. However, the defense attempted to show that accused was 
in such a state of drunkenness at the time of the murder as to excuse 
him for the commission of the crime. It is a general rule of civil law, 
followed in the administration of military justice, that: 

''Voluntary drunkenness, v;hether caused · 
by liquor or drugs, is not an excuse 
for. crime committed while in that con
dition; [however the showin~ of the 
e::d.ste.nce of such conditionfmaybe con
sidered as affecting mental capacity 
to entertain a specific intent, where 
such intent is a necessary element of 

the offense 11 ( IilCM, 1928, par .12~, p.
1.36) • . 

The defense produced evidence tending to show that accused was 
drunk on the evening in question whereas the prosecution established that 
accused·was "not very drunk"; that he walked "very straight"; that be 
"did not stagger at all" and that he "knew very well what he was doing". 
The. evidence for the prosecution also established that accused was able 
to verify the change given him at the time he purchased the eggs; that 
he was able to manipulate the bolt of his rifle accurately; that he fired 
his weapon with precision; that he knew his name and organization and 
gave them when he felt the officers might leave him to the merciless treat
ment of the French people at the Robert residence, and that within a short 
period of time after the killing accused appeared sober. Such facts nega
tive the contention that accused was so drunk that his power of reasoning 
had been dethroned. On the contrary they tend to establish that he was 
sufficiently possessed of his faculties to know what he was doing,but that 
he was indifferent to the consequences (CM NATO 774, II Bull. JAG, p.427). 
His conduct and actions tnanifest that he Was capable Of possessing the 
requisite element of "ma.lice aforethought", essential to support a finding 
of his guilt of murder under Article of War 92 (CM 2.37782, Prentiss, 24 
B.R.111; CM 238.389, Kincaid, 24 B.R.247; CM ETO 1901, Miranda; CU ETO 6229, 
Creech. Furthermore, the record of trial is wholly devoid of any proof of 
provocation by the deceased or others of the Robert household. At the 
time accused fired the shots through the window, he knew, or should have 
known, that such·action on his part would likely,result in the death of or 
grievous bodily harm to one or more of the occupants of the house. His · 
refiring the rifle and subsequent entry into the room, threatening the 
people therein and demanding sexual relations with the girl show clearly 
his ultimate motives. His actions were brutal and ruthless and without 
justification or excuse~ The finding that accused murdered I.la.dame Robert 
is sustained by substantial competent and convincing evidence (CLl ETO 
2007, Harris; CM ETO .3585, Pygate; CM ETO 4497, DeKeyser; CM ETO 5451, 
Twiggs;CM ETO 6229, Creech). The determination of accused's state of 
intoxication was essentially a question for the court and its determina
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tion, where supported by substantial evidence, will not be disturbed , 
'by the Board of Review on appellate review (CM ETO 1953, ~;CM 
E'l'O 3937, Bi3ow; CM ETO 5561, Holden and Spencer and authorities 
cited therein • · 

The Specification describes and identifies the·deceased as 

"Ma.dame Berthe Robert•. Although her Christian name Berthe nowhere 

appears in the evidence, the testimony is clear that she was the only 

Ma.dame Robert involved and the person killed. Witnesses referred to 

deceased as Monsieur Eugene Robert's wife, as "the woman of the house" 

and as the mother of Alfred and Yvonne Robert. The deceased was thus 

adequately identified. There was no variance between the name as set 

out in the charge sheet and that proved by the evidence. 


6. The court was legally constituted and had jurisdiction of 
the person and offense. No errors injuriously affecting the substan
tial rights of accused were committed during the trial. The Board of 
Review is of the opinion that the r~oord of trial is legally sufficient 
to support the findings of gullty and the sentence. 

7. The charge sheet shows that accused is 22 years and four 
months of age and was inducted 18 Decembe~ 1942 at Fort Benning,Ileorgia. 
He had no prior service. 

8. The penalty for murder is death or life imprisonment as the 

court-martial may direct (AW 92). 
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1st Ind. 

War Department, Branch Office of The Judge Advocate General with the 
European Theater of Operations. z 5 APR 1945 · TO: Commanding 
General, European Theat~r of Operations, APO 887, U. S. Army. 

1. In the case of Private First Class HAzE HEARD (34562354), 
3105th Quartermaster Service Company, attention is invited to the · 
foregoing holding by the.Board ·or Review that the record of trial 
is legally sufficient to support the findings of guilty and the 
sentence, which· -holding is hereby approvep_ ~ Under the provisions 
of Article of War 501t, you now have authority to order execution 
of the sentence. · 

· 2. When copies of the published order are forwarded to this . 
office, they should be accompanied by the foregoing holding, this 
indorsement alld the record of trial, which is delivered to you here~ 
with. ·The file number of the record in this office is' CM ETO 8691. 
For convenience of reference please place th~t number in Qrackets 
at, the end of the order: (CM ETO 8691). . 

3. Should the sentence as imposed by the court be carried 
into execution, 'it is requested that a complete copy of the pro
ceedings be furnished this office in order that its files may be 
complete. ·, 

. . 	 /?/11ttu~/
E. C. McNEIL, 

.Brigadier General, United States Army 
Assistant· Judge _Advocate General. 

1 	Incl. 
Record of Trial. 

( 	Jentence ordered executed • -GCW 1371 ETC, lllM.ay 1945.) 

-... .. ;,,,... 

8~91 

I 





(395) 

Branch Office of The Judge .Mvocate General 

with the 


European Theater of Operation~

APO 887 . 

BOA.HD OF .REVIEW NO. 2 

4 JUN 1945cTut ~;ro 8692 

U ~ I T E D S T A T E S ) 9TH I.Nl''AhTRY DIVISI01 
) 

v. ) Trial by GCM, convened at Eupen,
) Belgium, 22 January 1945. 

Frivate LIOl{EL E. l:ARTIN . ) Sentence: Dishonorable discharge,
(31358792), Company .B, .) total torfeitures,and confir.ement 
39th Irfantry . ·) at·bard labor for life. Eastern 

) Branch,.United States Disciplinary
) Ba:rra.cks, Greenhaven, New York • 

HOLDING by BOARD OF 
. ' 

REVIEW NO. 2 

VA.k .8i:.:NSCFOTba>1, HILL and JULI.A.N, Judge Advocates 


1. The record of trial in the case of the soldier named 
above has been examined by the Board of Review and the Board 
submits t~is, its holding, to the Assistant Judge A.dvocate 
General in charge of the Branch Office of The Judge Advocate 
General ~it~ the European Theater of Operations. 

2. A.ccused was tried upon the followir:g Charge and 
Specif:i.ca tJ on: 

CFf.!l.. :~GE: Violation of the 58th Article of 'dar. 

Specification: In that Private Lionel E. 
11 B11:Martin, Company , 39th Infantry, did, 

at or near La Cuillourie, ~ranee, on or 
about. 21 July 1.944, desert the service 
of the United States by absenting himself 
without pro!)er lea.ve from his organization 
vii th i11tent to e.vcid hazardous duty and 
shirk. importe.nt service, and did· rerr.ain 
absent in desertion. until he was apore
hended at Cherbcurg, ?ranee, on or 6~out 
23 ~ugust 1944. 8 G 9 2 

\ . ._,. ·~~t.iTl~l 
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He pleaded not guilty, and all of the members of the court 
present at the time the vote was taken concurring, was found 
guilty of the Charge and Specification. Evidence was intro
duced of one previous conviction.by special court-ma~tial 
for absence without leave for eight days in violation of 
.A.rticle of War 61. All of the members of thecourt oresent 
at the time the vote was taken concurring, he was s~ntenced 
to be shot to death with musketry. The reviewing authority,
the Commanding General, 9th Infantry ~ivision, approved the 
sentence, and forwarde~ the record of trial for action under 
A.rticle of ~for 48. The confirming authority, the Commanding
General, European 'rheater of Operations, cor.firrr.ed the sen
tence, b11t owing to special circumstances in this case com
muted it to dishonorable discharge from the·service, forfeiture. 
of all pay and allowances due or to become due, and confine
ment at hard labor for the term or his riaturel life, desig

nated the Eastern Branch, united States Disciplinery Barracks, 

Greenhaver., ·l~ew York, as the place of confinement and with

held the order directing execution of the sentence pursuant 

to A.rticle of War 5ot. 


3. The evidence discloses that on the afternoon of 21 
J'uly 1944, Company :a, 39th Infantry, was relieved of 1ts 
position in the front lines and withdrawn to an assembly 
area near La Cuillou.rie, France about six hundred or a 
thousand yards to the rear for lhe purpose of reorganization. 
The ac~usea., a rifleman in the com~any, apparently partici 
pated in the withdrawal but disappeared almost .immedie, tely · 
thereafter and did not return (~6-13,18) to military control 
until apprehended at Cherbourg, Bra.nee, about one mo.gth 
later (RlB,20). He hed no authority to be absent (hb,9). 

4. The Division Psychiatrist, the only witness for 
the defense, testifjed that after 2 thorou~h exe~in2tion 
of the accused, he came to the conclusion that the accused 
V'!as sane and resnorisible fo:::· his actions at the tiJi.e of 
trial and t t the· tir;e the offense we.s comr'1i tted, thc:t he . 
had no mental condition which ~ould warr2nt discharge, but 
that he .could be C('Psiderec'I for discharge under section VIlI 
ior the b~nefit of the krmy, except for the fact of this 
offense.~ ~he psychiatrist beli~ved thut h&d accused apneared 
for induction at the time of his trial, he wonld have been 
cl&ssified :;:,,s a 11bad risJ::: 11 , considering the money ana tirr.:.e 
which would be rec~ired to ma~e a soldier of him, because 
of the accused's fife history of unfavorable reaction to 
authority (h21-26). 
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5. It is fairly obvious that the accused a~sented him
self c:.t a time wheri. his unit v1as performing hazardcus c:nd 
important service es cart of the ~reatest inv8din~ force 
the world has ever kn~wn. ~he inftial lan&ing ha~ been made 
only a month and a hc:lf earlier ar.c: th8 sltuation 1~:as still 
critical. 'rhe unit h2.cJ. beeri suff'erin \" casual ties when it 
was in the J.1rie a!ld enemy &rtillery was still inflj.cting
cc;sue.l ties as it reorganized a few hunored yards to the ree:ir 
in the company area. 

The only questioh presented by the case is one of 
intent. For every ~thcr element of the cffens~ the proof 
is more than adeouate. If the accused absented himself 
because he there6y intended to avoid hazardous (as well 
as important) ~ervice it seems strange, at first glance, 
that he would have chosen the very momeht when the hazards 
appeared to be on the decree.se rE~ther 1han on the increase. 
The court must have reg&rded this only as a ~emporary res~ite, 
as it a ctuall'y appears to h&<.ve been,. and asswned that the 
accused also recognized it as only temporary. In any event 
the unit was in contact with the enemr-, the hazards though 
less th&n before, were still impressive, and no o~her 
reason for desertion is ano~~ent. Under these circlll!'1stances 
the court's findings shoui~ not be disturbed. 

G. The charge sheet shows that accused is 20 years 
one rnonth of age and that, without prior service·, he. was 
j.nducteC\ 27 Iv".ay 1943 at Boston, If.assachusetts. 

7. The·court was legally constituted and had ju~isdic
tion of the person and offense. I~o errors injuriously 
affectine the substantial rights of accused were committed 
during the trial. The Bo2,rd of Review is of the opinion
that the record of trial is legally sufficient to support 
the findings of guilty and the sentence as commuted. 

8. The nenalty for desertion in time of war is death , 
or· such other ounishment as a court-mc.rtial may direct(AW 5o).
The designation of the Eastern Bran6h, United States Discip
linary Barracks, Greenhaven1 New York, as the place of con
finement is authorized (A.W 42; Cir.210, ;:V'D, 14 Sept.1943, 
sec.VI as amended). · . 8692 

Advocate 

A.dvocate 
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1st Ind. 

W~r Depar~ment, Branch Office of Th~ Judge AdYq~~t~ Oeneral 
·with the European Theater of Operations. iJUN 1 J4~ 
TO: Commanding General, European Theater of Operations, APO 
687, U. S . Army. · 

1. In the case of Private LIONEL E. IviARTIN (31358792),, 
Company B, 39 t h Infantry, a tten tion is ir·vited to the fore
going holding by the Board of Review that the record of trial 
is le ga lly sufficient to support t he findings of guilty ahd 
the sentFmce as commuted, which holding i~ hereby approved. 
Under tlB orovisions of article of '.Har 50:;-, you now have 
authority to order exec ution of the sentence. 

· 2. When copies of the published order are forwarded to 
this office, they should be accompanied by the f oregoing 
holding and this ir..dorsement. The file number of ·l;he record 
in this office is Cl ~fO 8692. For convenience of reference, 
please place that number i n brac~ets a t the end of the 
order: (CI1. ETO 5692). / h 

/r4~/~ 
1 

E. C. Iv"cl\i .C:IL 
Brigadier General, United States ATfl/1', 


Assistant Judge ~dvocate Gener~l· 


\:::: 

(Sentence as commuted ordered executed, GC:U:O 229, ETO-,-~'June 1945.) 

REGRADED .....{.-f_.11, _ <;:_~ .!!§~_!.E1.~~ P. - -- -- ---·----<ii 

BY AUillORlTY OF.......T~:"1 .C? ....... --- ..............._, 


BY... c:. /( ,<l ~ t::...~-~f::~J. /I~ ..r ~N .,,. ~T~--~-~~-;---

J' /} G c - /l_ {-£.. .!.:.£!.[~:OtL~--~ (:'(~..r.~r.......J----· ,. 
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