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(1) 

Branch Office of The Judge Advocate General 
with the 

European Theater of Operations 
APO 871 

Board of Review. 
1 JUN 1943 

ETO 455. 

UNITED STATES ) WF.STERN BASE SECTION, SOS, ETOUSA. 

v. ~ Trial by G.C.M., convened at 
) Lichfield, Staf.foi:-dshire, 

Private CLARENCE E. NIGG, JR., ) England, 8 March 1943. Sentence: 
(alias Private Clarence E. Nigg) Dishonorable discharge, forfeit
(12016383), of Company "A11 , 22ll-B, ure of all pay and allowances and 
Casual Replacement Group (Provisional). confinement at hard labor forl 

) four years. Disciplinary 
) Training Center No.I, Shepton 
) Mallet, Somerset, England. 

OPINION of the BO.ABD OF REVIEW 
RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates. 

1. The record or trial in the case or the soldier named above, 
which has been examined in the Branch Office of The Judge Advocate 
General with the European Theater of Operations and there found lega.l.ly 
insufficient to support the findings, in part, but legally sufficient 
to support the sentence, has been examined by the Board of Review, and 
the Board submits this, its opinion to the Assistant Judge Advocate 
General in charge o.f the Branch Office of The Judge Advocate General 

with::- ~~::a~:::ri::.~~:::·following Charge and ~., ~·~ ~ ~.. 
Specification: ~ .,._ . 

• l"t-\ :.~ :::3 ' .,,, - :c-
CHARGE: Violation of the 58th Article of War. b< \:i:. c:::> \~

i~ i\ """ \ ()Specification: In that Clarence E. Nigg, Company A, tfl f1. l \ r-
Casual Replacement Group (Provisional) 1 did, at t· \:0 t2 \3\ 
Lich.field, Staffordshire, England, on or about b \~ \~ !~, 
17 January 194.3, desert the service or the United ::iz:: ::::- • \it 
States by absenting himself without proper leave \~ \::=. 

:\I 

\ ·- · 
from his organization with intent to avoid .. :m . ,i~
hazardous duty to-wit: transfer to an overseas iii \1"' \ 
station, and did remain absent in desertion until · \~ l(', t 
he was apprehended at London, England, on or 1.Js i~ i' 
about .31 January 1943. :ui t 1 \ 

lP t \ · 
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He pleaded not guilty to and was found guilty of the Charge and 
Specification. Evidence of one previous conviction was introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances.due or to become due and to be confined at hard 
labor for four years. The reviewing authority approved the sentence 
but suspended the execution of that part thereof adjudging dishonorable 
discharge until the soldier's return from confinement and designated 
the Disciplinary Training Center Number l, Shepton Mallet, Somerset, 
England, as the place of confinement. 

The result of the trial was promulgated in General Court
Kartial Orde~ No. 41 Headquarters, Western Base Section, Services of 
Supply, U.S. Army, dated 16 April 1943. 

3. The accused was, on 17 January 1943, a member of Company "A" 1 
Casual Replacement Group (Provisional), stationed at Lichfield, 
Staffordshire, England. 

The evidence disclosed by the record of trial shows that 
accused had been a member of Company "A", since "about the third of 
January" (R.32), that Captain Newburger was his battalion conunander, 
Lieutenant Spooner, his company commander and Lieutenant Finklestein 
his platoon commander, and that accused was an acting squad leader 
(R.32). He was paid "about the 14th of January'' a little over 
23 pounds which was his pay "up to and including December". Accused, 
with another soldier, traveled by train to London on the morning of 
the 17th Janu.a.ry (R.37) after having failed to get a pass on application 
to his platoon Sergeant who told·apcused if he went 11 it would be up to" 
accused, meaning it would be up to accused to suffer the consequences. 
The sergeant also informed accused "it would be safe enough to go. He 
didn't think we were moving out for some time" (R.37,45,-46). They 
stayed in London "about 14 days" when they "run out of money" and 
"turned in to the military police at Paddington Station" (London) (R•.37) 
on 31 January 1943 (R.18). Accused's unit departed from its station 
"the night of January 20-2111 (R.20). He was issued some equipment 
but "nothing out or the ordinary outside of our usual shortage between 
the 3rd and 17th ot January" but he was not informed that the unit was 
alerted or was about to leave i t s station. Neither was he on any 
"hazardous" duty. Accused lmew his unit was being equipped "to make 
a change or station in.the future" (R.3.3,46). Any equipment in 
excess of TBA allowanoe was taken away from the man (R.7). They 
were "routine issues of clothing and equipment" (R.12). No 
announcements or notices of an alert were given the unit (R.101 22131) 
though it was understood Task Force 2211-B would 11 be leaving in a few 
weeks"(R.11) or"in the near f'uture"(R.21). Accused was a member of 
"the outfit laiown as 2211-B"• 

Al,__..,;(. ..,. ,....,. 
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An extract copy of the morning report of accused's unit 
relating to accused was received in evidence as Exhibit "A" (R.6). 
This exhibit attached to the record of trial shows accused "from duty 
to AWOL 17 January 1943, 11 and "from AWOL to desertion 19 January 1943." 
It is initialed 11 T.D.S. 11 and is certified to by 11 K. M. Nicholson, 
Capt. 1 F.A., Asst.Adj •11 It was read to the court by the trial judge 
advocate without comment or explanation. 

A stipulation was entered into by the accused, hiso:mnsel and 
the trial judge advocate in open court, to the effect that accused 
surrendered himself at Paddington Station, London, to the inilitary 
police on 31 January 1943 (R.18). Corporal Floyd Sonnier, a witness, 
testified that he had seen accused just once, that being the time he 
brought accused under guard from the detention barracks~ London, to the 
Provost Marshal's office on the post at Lichfield (R.18J. 

It was also stipulated in open court by accused, his counsel 
and the trial judge advocate that if James A. Kilian, Colonel Cavalry, 
Commanding Officer, Replacement Depot Number 10, was called and sworn, 
he would testify as follows: "That.he was notified on 14January1943 
from higher authority that Task Force 2211-B was to move forward, and 
that on or about 14 January 1943 Colonel Kiliah then notified Captain 
Newburger of the Task Force 2211-B of that fact, ordering Captain 
Newburger to publish this information to all members of his command; 
that Task Force 2211-B did depart this station on or about 20 January 
194311 (R.24). 

Private David McAlpine, a member of Company 11 A11 , Casual 
Replacement Group, also known as 2211-B (R.6) until 16 January 1943, a 
prosecution witness, testified that needed equipment and clothing was 
issued but any excess they had over TBA allowance was taken away from 
them (R.7). He could not identify accused (R.9). 

Sergeant Greengarde, 10th Replacement Depot, Post Supply 
Sergeant, was responsible for securing and issuing supplies on the post 
including the Casual Replacement.Group (Provisional) also known as 
2211-B {R.16) and testified as to the issue of clothing and equipment 
to such unit. 

Lt. Col. Alfred H. Aldrich, F.A., 10th Replacement Depot, 
testified 11 customary11 checkups were made but was unable to fix any 
definite dates when ar~y such inspection did take place nor did he know 
of his own knowledge that 2211-B was alerted (R.22). 

Sergeant Thomas D. Babcock testified that he was assigned to 
Task Force 2211-B as supply sergeant for a short time prior to 16 January 
(R.25), and that some equipment was issued and barrack bags marked 
about that time. He could fix no dates when formations of the unit 
were held nor what if anything was said to such formations. 

~ 
Li:Jt~) 
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The accused was sworn as a witness for himself and denied 
being informed that his unit was alerted or was going to move (R• .33), 
and testified he was doing no hazardous duty nor was any equipment 
other than usual shortage, issued. The accused testified in part as 
follows: 

"Q. Did you do anything particular that morning 
other than start off? Did you see anybody? 

A. 	 I seen Sergeant Counsel. 
Q. 	 Sergeant who? 
A. 	Sergeant Counsel. 
Q. 	Who is he'? 
A. 	 He is the platoon sergeant. 
Q. 	Your superior non-commissioned af'ficer? 
A. 	Yes sir. I seen about a pass to London, and 

he said it was pretty doubtful whether we 
could get one or not. There hadn 1t been 
any so far. And I told him I would like to 
go to London. 

Q. 	You told him you would like to go to London? 
A. 	Yes sir. And he said, if I went, it i!Quld 

be up to me. He said it would be safe enough 
to go.· He didn1t think we were moving out 
for some time. He said, it would be up to 
me if I went 

Q. 	 But he wouldn't give you a pass? 
A. 	 That I wouldn't get a pass, but if I went, 

it was up to m.e to suffer the consequences. 
Q. 	What else did he say?
A.· He didn't believe the outfit would move for 

quite some time. 
Q. 	 He meant your particular outfit'? 
A. 	That's right, sir. 
Q. 	\fouldn1t leave for quite some time? 
A. 	That's right, sir. 
Q. 	And by leaving, what did you think he meant? 
A. 	 I don't quite understand that question, sir. 
Q. 	 He said he didn't believe the outfit would 

be leaving for sometime. Does he mean this 
company A or B that you were in wouldn't be 
leaving this station? 

A. 	That's right, sir. 
Q. 	Is that what you understood him to mean? 
A. 	Yes sir. 
Q. 	Then what did you do? Did you tell him 

whether you were going to take off or not? 
A. 	 I thought I would take a little time to 

London. 
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Q. 	 You told him you would go anyway? 
A. 	Yes sir. 
Q. 	 What did he say? 
A. 	 He didn't say anything. He said it was up 

to me. That my mind was my own. That if 
I made up my mind, it was up to rne. 11 

(R.35-36).
MKKMKKMKKKKKKKMI 

Q. 	And what did the sergeant tell you when he 
said you couldn't have a pass to London? 

A. 	He said, if you wish to go, I would have 
to take it upon rrrysel.f. 

Q. 	What did you at that time take him to 
mean by that? 

A. 	That a:ny punishment I would get would be 
rrry own. 

Q. 	 Could it have been to your mind that if 
the unit moved out, you would be stuck? 

A. 	 He stated the unit wasn't going to move. 
Q. 	 Did it occur to you that ~e might have 

meant that if the unit moved out, you 
would be stuck? 

A. 	 No sir. 
Q. 	 How did the topic or conversation come up 

that the unit wouldn't move out for a 
couple of weeks? 

A. I asked 	him if he thought we were ready 
to leave. He didn't believe so for quite 
some time. (R.45,46). 

MMMKMKKKKKMMKKKKK 

Q. 	 Still, you thought enough to ask the 
platoon sergeant? 

A. I 	knew we were about to leave sometime, sir. 
That is what I came here for. 

Q. 	You came here for what? 
A. 	 To go away. That is what we came to England 

to naturally end up in a battle place."
(R.45-46). 

4. Article o:f War 58 reads: 

"Desertion - Any personiwho deserts or attempts 
to desert the service of the United States 
shall, if the offense be committed in time of 
was, suffer death or such other punishment as 
a court-martial may direct •••11••••"• 

Article of War 28 provides: 

- 5 
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"*** Arry person subject to military law who 
quits his organization or place of duty with 
the intent to avoid hazardous duty or to 
shirk important service shall be deemed a 
deserter". 

"Desertion is absence without leave 
accompanied by the intention not to return, 
or to avoid hazardous duty or to shirk 
important service." (1928 M.C.M., par.1301 

p.l.42). 

"Absence without leave with intent to avoid 
hazardous duty or with intent to shirk 
important service.- Under AW 28 any person 
subject to military law who 1quits his 
organization or place of duty with the 
intent to avoid hazardous duty or to shirk 
important service shall be deemed a deserter•. 
The 1hazardOllEJ duty" or 'important service' 
may include such service of troops as strike 
or riot duty; employment in aid of the civil 
power in, for example, protecting property 
or quelling or preventing disorder in times 
of great public disaster; embarkation for 
foreign duty or duty beyond the continental 
limits of the United States; and, under 
some exceptional circumstances such as 
threatened invasion, entrainment for duty 
on the border. Such services as drill, 
target practice, maneuvers, and practice 
marches will not ordinarily be regarded as 
included." (1928 M.C.M., par.1.30, pp.l.42,~43).• 

"Absence without leave.- Absence without 
leave is usually proved, prima facie, by 
entries on the morning report. **** But the 
morning report, even though it refers to 
the accused as a 1deserter1 , is not complete 
evidence of desertion; it is evidence only 
of absence without leave, and it is still 
necessary for the trial judge advocate to 
prove an intent to remain permanently 
absent, or else to avoid hazardous duty or 
to shirk important service." **** (1928 
M.C.M., par.130, p.143). 

- 6 rr ... 
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5. The evidence shows, in fact accused himself admits, that he 
left his organization on January 17th and went to London where he 
remained "about 14 days" when his money becoming exhausted, he 
surrendered to the military police at the Paddington railroad station 
in London. Much or Prosecution's testimony with respect to change 
of station and movements of Task Force 2211-B and as to accused's 
knowledge of its proposed movements was hearsay or was incompetent 
and immaterial or represented conclusions or the witnesses. Such 
evidence was clearly inadmissible, but it was undoubtedly conducive to 
the court's findings that accused deserted the service. It was 
therefore, prejudicial to accus3d's rights. When this evidence is 
eliminated, as it must be, accused's admission as to his absence 
without leave constitutes practically the entire competent, pertinent 
evidence on the vital issues. Accused's identification and surrender 
to the military police were both established by stipulation in open 
court (R.18). The testimony vaguely shows that accused had arrived 
from the United States about January 3rd and because of lack of records 
his unit received no pay until about January 14th; that the equipment 
of accused's unit was checked and completed, barrack bags were marked 
and the unit generally understood that in the course of time they 
would likely move on. Accused states that his sergeant said: "It 
would be safe enough to go for he didn't think they were moving for 
some time". The desertion charge against accused rests solely on 
proof that he left his unit to avoid "hazardous duty, to-wit: transfer 
to an overseas station". No intent to desert need be shown in such 
case, but the hazardous duty together with the intent of accused to 
avoid it, must both be proved. One of the necessary elements of the 
proof that accused absented himself .from his command to avoid hazardous 
duty is proof that he was either notified or otherwise informed or 
had reason to believe that his unit was ab:>ut to be transferred for 
11 over-seas11 service. Proof that accused's unit had been notified of 
prospective movement without additional proof that accused was actually 
present when such announcements were made does not suffice. (CM 230826, 
McGrath). Nor does proof of knowledge by accused that his unit was 
stationed at an embarkation camp and that eventually his unit would 
depart for 11 over-seas11 meet the requirement of proof. (CM 23ll63, 
Sinclair). In the instant case the evidence, characterized by hearsay 
and opinion testimony, is far short of establishing the vital fact that 
accused was informed or advised of prospective movements of his unit, 
or that he otherwise knew his organization was about to depart .from 
the United Kingdom for duty beyond the seas and that he absented himself 
for the purpose of avoiding accompanying the same. The evidence with 
respect to the clothing and supplies issued to members of Task Force 
22ll-B prior to 17 January 1943 (R.7,8,12,13116,33,34) discloses that 
it was primarily routine equipment. Such evidence considered alone 
or in conjunction with the other evidence submitted is not legally 
sufficient to permit the inference that by the issuance thereof 
accused was given notice that his unit immediately was to engage in 

455 
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hazardous duty. Whether there is evidence in the record legally 
sufficient to support such inference is a question within the province 
of the Board of Review (Bul., JAG., Aug. 1942, par.422, p.162). · The 
proof of the Charge therefore, fails on this item. 

Another element necessary to sustain the Charge of desertion 
herein against accused is proof that accused's unit "was under orders 
or anticipated orders involving**** hazardous duty", which accused 
sought to evade. (Manual for Courts-Uartial 1921, par.409, p.344). 
It does not appear from Col. Kilian's order (R.24) or from other 
evidence that the duty accused's unit was to perform was hazardous. 
There can be no presumption that Task Force 2211-B departed to engage 
in such duty. 

"No inference of fact or of law is reliable, 
drawn from premises which are uncertain. 
Whenever circumstantial evidence is relied 
upon to prove a fact, the circumstances 
must be proved and not themselves presumed. 
**** No where is the presumption held to 
be a substitute for proof of an independent 
and material fact." (United States v. Ross, 
92 U.S., 281,283, 23 L.Ed. 707,708). 

Nor can judicial notice be taken of its whereabouts. 

"Overseas movement being secret, the precise 
nature and place of the duties performed by 
the landing team after embarkation were not 
matters of common knowledge of which the 
court could properly take judicial notice". 
(Bul., JAG., Feb 1943, par.395, p.61; Bul., 
JAG., July 1942, par.385, p.104). 

Proof in the instant case shows that accused's organization, Task Force 
2211-B, departed from its station at Lichfield "the night of January 
20-2111 , but the record wholly fails to disclose whether it embarked for 
services without the United Kingdom or simply moved to a new camp or 
station within the British Isles. The record is totally silent as to 
the nature of the duty accused's organization was to perform; hence 
there is a failure of proof on a vital element of the case. 

There is therefore no evidence in the record legally sufficient 
to support the findings that accused is guilty of desertion as Charged. 

6. The evidence does show, by the accused's own admissions, that 
he was absent without leave for some 14 days and is legally sufficient, 
therefore, to support a finding of guilty of absence without leave for 
14 days in violation of Article of Viar 61. Limitations upon the 
punishment which may be given for "absence without leave" in violation 
of Article of War 61 were removed December 1, 1942. (WD. Bull.57, 1942). 

455 
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7. This record purports to cover the trial of "Nigg, Clarence E. 
12016.38.3 Private'' and that name is given in the General Court-Martial 
Order, the Charges as written, the action, the record of previous 
convictions and the certificate attached to the morning report, 
(Exhibit "A"). However, the charge sheet covers "Nigg, Clarence E'. Jr., 
Pvt. 12016.38.311 as does the reference to and report of the investigating 
officer, and the extract copy of the morning report. That they are 
one and the same person is sufficiently established by the same serial 
nwnber. 

8. Extract copy of morning report (Pros.Ex. 11A") was read to the 
court without comment or explanation that the faet of the desertion 
therein mentioned mu.st, nevertheless, be otherwise proved. The copy 
was certified by 11 K. M. Nicholson, Capt., F.A., Asst.Adjutant". The 
certification was erroneous. It should have been made by the company 
commander. (AR 345-5, par.l.3a, Aug.15,1942; J.A.G. 250.46, Apr 26, 1928; 
Bul. JAG., Dec.1942, par•.395, pp.358,.359). Attached to Pros. Ex."A" 
is a copy of "Report of Desertion" made under AR 615-30, also certified 
as aforesaid. However, it apparently was not introduced in evidence 
nor read to the court inasmuch as it was hearsay. (Bul. JAG., Feb 19431 
par•.395, p.60). These irregularities and defects were harmless as 
the absences therein shown were admitted by accused. _....l 

9. Accused is 24 years of age. The charge sheet shows that he 
enlisted 11 October 1940, with no prior service. 

10. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally sufficient to support only so I!1UCh 

of the findings of guilty of the Charge and of the Specification as 
involves a finding that accused did, without proper leave, absent himself 
from his organization at Lichfield, Staffordshire, England, from about 
17 January 194.3 to about 31 January 194.3 and did remain absent without 
leave for a period of 14 days, until terminated by surrender at the place 
and time alleged in violation of Article of War 61, and legally 
sufficient to support the sentence imposed. 

http:par.l.3a
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WD, Branch Office TJAG., with ETOUSA. 2 JUN l943 TOa Command:ing
General, ETOUSA, U.S. Army. 

l. In the case of Private CLARENCE E. NIGG, JR., (12016.38.3), 
Company "A", 2211-B, Casual Replacement Group (Provisional) i I concur 
in the :foregoing opinion by the Board of Review. I recommend, for 
the reasons therein stated, that only so much of the findings of the 
Charge and Specification be approved as involves a finding that accused 
did, without proper leave, absent himself from his organization at 
Lichfield, Staffordshire, England, from about 17 January 194.3 to 
about .31 January 194.3 and did remain absent without leave for a period 
of 14 days until terminated by surrender at the place and time alleged, 
in violation of Article of War 61, and legally sufficient to support 
the sentence imposed. 

2. The evidence shows that accused, newly arrived in the United 
Kingdom and two days after receiving a rather large amount of pay, 
went to London without permission where he remained 14 days, 
surrendering to the military police when his money was spent. In his 
absence his unit moved, how far or where is not disclosed. Knowledge 
on the part of accused that his unit was to move was not shown and 
further it was not proved that the duty accused's unit was to perform 
was hazardous. He admitted his intentional absence but denied any 
notice or knowledge that the moving of his unit was imminent and 
claimed his superior non-commissioned officer informed him when a pass 
was requested, that the unit would not move for a substantial period 
of· time. The prosecution therefore failed in their proof of any 
other offense than that of absence without leave. 

3. I concur in the opinion of the Board of Review and, for the 
reasons stated therein, recommend that the findings of guilty of 
desertion herein be vacated and a finding of guilty of absence without 
leave be subst·ituted therefor. The sentence as imposed remains legal 
for the substituted offense and is not the maximtim. 

4. Inclosed herewith is a form of action designed to carry into 
effect the recommendations hereinabove mentioned should it meet with 
your approval. 

• H 
Brig~ier General, 

Assistant Judge Advocate General, 
·Branch Office with the 

European Theater of Operations. 

2 Incls: 
Record of Trial 
Opinion of Board of Review. cnn·; :i~NTIAL 

... ~I f ,. 

(Finding of guilty of absence without leave approved and 
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Branch Office of The Judge Advocate General 
with the 

European Theater of Operations 
APO 871. 

Board of Review. 

ETO 489. 

UNITED STATES 

v. 

Privates ROBERT (Nill) IHINEHA.RT 
(70et/457) and RAYMOND F. FALLUCCO 
(33134947j, both of 326th Ordnance 
MTS Compaey (Q). 

2 6 -,,UN 943 

) SOUTHERN BASE SEJTION, SERVICES 
) OF SUPPtr, EUROPE.AN THEATER OF 
~ OPERATIONS. 

) Trial by G.C.M., convened at 
) Depot G-25, APO 518, Ashchureh, 
) Gloucestershire, England, 4 lbcy' 

l 1943. Sentence: Each dishonorable 
discharge, total forfeitures a.nil 
confinement at hard labor for five 
years. Federal Reformatory 1~ Chillicothe, Ohio. 

ROI.DING of the BOARD OF REVlEW 

RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates. 


l. The record of trial in the case of the soldiers named above 
has been exam1 ned by the Board of Review• 

2. The accused were tried upon the folJ.owing Charge and 
Specificationa 

CHARGEa Violation of the 93rd Article bf War. 
Specifications In that Private Robert Rhinehart 

and Private Rqmond F. Fallucco, all of 326th 
Ordnance MTS Compaey (Q), acting jointly and 
in pursuance of a common intent did, at or near 
Ashton Cross, Gloucestershire, England, on or 
about 2230 hours, 5 April 1943, with inten! to 
commit a felony, viz., rape, commit an assault 
upon Miss Mary Ellen Elizabeth Dunn, by wil:tully 
and feloniously assaulting her person and 
endeavoring to have carnal knowledge of the 
said Miss Mary Ellen Elizabeth Dunn by force 
e.uu. cs.gains·(,, her will. 
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Each pleaded not guilty to and was found guilty of the Charge and 
Specif'ication. No evidence o! previous convictions was introduced. 
Each was sentenced to be confined.at hard labor at such place as the 
reviewing authority may direct for a period of five years, to be 
dishonorably discharged from the service and to forfeit all pay and 
allowances due or to become due. The reviewing authority approved 
the sentence as to each accused, designated the Federal Reformatory, 
Chillicothe, Ohio, as the place of confinement but directed the · 
execution of the sentence to be withheld and forwarded the record for 
action under Article of War 50!• 

.3. .Mary Ellen Elizabeth Dupn of Cheltenham, a factory worker, 
testified. that she with two friends, F.dna L. Mason and Miss Parker, 
were cycling on the night of 5 April 194.3 (R.6). Thsy arrived at the 
"Queen's Head" public house at Ashton Cross, where witness had one 
drink at about 9:30 P.M. (R.10). While standing outside of the public 
house soon after 10:00 P.M., they were accosted by three soldiers who 
asked if the "Queen's Head.11 were open and were told "Not tonight". · 
The three girls then mounted their bicycles, Miss Parker going on ahead. 
Witness and Miss Ma.son were riding side by side when someone, she 
thinks deliberateq, collided with her bicycle and she was knocked off. 
Miss Mason was frightened and rode avrq (R.6) going for help (R.7). 
Witness was knocked down by two soldiers who grabbed her (R.9) and 
8 dragged (her) along the road" and "pulled (her) on to the !loor". 
She called for help from Miss Mason. "They tried to prevent me by 
putting their hands over 1If3" mouth. I was dragged from one side of the 
road to the other. They dragged me to the ditch and then I stopped 
crying for help". Witness identified accused as being the two 
soldiers. While she "was still struggling a fellow.told. me he would 
knock me out if I did not stop. I still cr!ed for help". She was 
covered with mud and was q1ng on her back in a ditch. One of the 
soldiers had his hand over her mouth, and the other was on top of her. 
Fallucco was hdld.ing his hand over her mou~. His clothes were 
Unf'astened and he had his person in his hand. One of' them, she 
doesn't know which, attempted to undress her (R.11) •. They tore her 
clothes. Witness knew the meaning of "rape" and testified the "two 
fellows" attempted it by getting on top or her and starting to tear off' 
her clothes and hei' under-clothing (R.S). She does not remember 
whether they asked if they could have intercourse with her but while 
she was struggling with them she asked them to let her go. While she 
was screaming another soldier came on the scene, flashed a torch at · 
them al1d asked what was going on. Her two assailants then released 
her and disappeared. Witness was taken to the m1litary police at the 
guardroom where she identified accused (R.10) • 

.First Sergeant Jam.es A. Parsons, 326th Ordnance MTS Company
(Q), identified accused as soldiers in the United States Army and 
members of his Company (R.l). 
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Technical Sergeant Carl D, La.wson, 204th Signal Depot Company, 
testified that he saw both of accused at about 9:15 P.M., on the night 
of 5 April 194.3 at 11 The Crown Inn11 , the village public house at 
Kemmerton, approximately two miles from Ashton Cross. They were 
boisterous and noisy. Viitness asked one of them if they knew they were 
in improper uniform and was told to mind his own busirless. He asked 
the proprietress not to serve them, 1phoned the tlP•s and then left. 
They had been drinking (R.l). 

Priyate Henry T. Drodvrell, Both Ordnance Company (Depot), 
testified that he was riding liis bicycle slowly along the road about 
2000 yards from the 11 '.itleen1 s Head11 s.nd by the bridge at about ll:lO P.M., 
on the night of 5 April 1943 when he heard three screams in succession 
originating some 30 or 40 yards avray. He shouted "What goes on there 11 

and saw a man and a woman crawling up on the road. The man had on a 
greenish colored suit but witness could not. say he was a sdldier. The 
man disappeared through the bush and the woman, who was Miss Dunn, told 
witness she had been attacked by soldiers. She was covered with mud 
and was bruised. Witness went along with her toward the guardhouse and 
met Lt. Col. Walden (R.2-3). 

F.dna. L, Mason of Cheltenham, Gloucestershire, testified that 
she was cycling with the Misses Dunn and Parker on the night of 5 April 
1943, and at about 10:00 o'clock they were at Ashton Cross, Arter a 
stop they mounted their bicycles, Mias'Parker was ahead and witness 
and Miss Dunn were riding side by side when a bicycle collided with 
Miss Dunn and she fell off. Witness rode on and soldier, Spisak, 
riding a bicycle, came along side her. Accompanied by him witness 
rode on about 50 yards and stopped, She hes.rd repeated screams but 
afraid she might have the same trouble, she joined Miss Parker who had 
preceded her in order to secure help, They traveled a full quarter of 
an hour and when they returned Miss Dunn was already at the Camp. The 
men must have been hiding in the hedge and came cut behind them. She 
could not identify any of them (R.5). 

4. Accused 1IU'e warned of their rights and each elected to make 
unsworn statements (R.11). The statement of Fallucoo made when 
directed by defense counsel to "tell the Court what happened on the 
evening of April 5, 1943, from the time you rode your bicycle in the 
company of one or more soldiers to the Queen's Head, near Ashton Cross" 
i7as: 

"All three of us <;,~ill.in r~1J.~0QJ,7.eens Head and saw 
three girls talk!ng,ru1:1ere anci"'somebody said 
'Let 1s wait for the girls'. We waited at the 
corner. Two girls went by. The last one was 
Mary Dunn, I said 1Hello 1 Mary Dunn' • She said 
nothing. I le(f)t her go. I heard a bike hit 
another one, I heard l'Jiss Dunn scream out and 
found her in the middle of the road. I said 
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'What are you screaming after?•. She said she 
had hurt her ankle and hand. I said 'That is 
too bad' • ! sat her down and she ~ with her 
dress up. I spoke about having intercourse with 
her. Then Pvt Rhinehart came up. Pvt Rhinehart 
said he would have intercourse with her. She 
said all right but not here. We went down the 
road. I do not know whether she tripped. She 
grabbed me by the jacket. I tried to keep her 
from .falling but we both .fell together in the 
ditch. I saw a light coming towards me. · Mary 
began screaming again. I went across the road. 
Arter Miss Dunn and the other guy left I went 
to m:; bike and found out that the chain was o.ff 
so had to push m:; bike to the Camp. I went to 
bed. Lt. Hoskins came in and said 'What happened'. 
They got Pvt Rhinehart and me. I came up in 
front of girl and said 'Can you identify me? 1 

She said 'No, I have never seen you in my life'. 
The tollowing day I went up to the Provost 
Marshall. In the afternoon they brought me back 
and Miss Dunn was there. Capt. Cherry said 1Do 
you recognize these boys? 1 • She said 'Sure t 

right ott the bat. Lt. Hoskins said I had a bit 
ot dirt on m:; forehead. I think that is how she 
recognized me the next WQ'.u (R.12). 

The statement made by Rhinehart after similar directions by 
the defense counsel, wass 

"At Ashton eross the three ot us stopped and went 
across the road. We saw some girls and asked if 
the pub was open. They saia 'No'. We sat down 
beside the road. The girls came riding around. 
I went down the road. I heard one girl call. 
The one I was riding with went ott on her bicycle. 
I heard a collision. Pvt Fallucco was talking 
with a girl, and was asking to have intercourse 
with her. She said 1Yes 1 

1 but asked that we should 
go ott the road. We fell in a ditch and then saw 
a light coming up the road and a man appeared. 
The girl went oft with him. I came back to camp 
and was told the OD wanted to see me. I went to 
the Guardhouse and was questioned in one ot 
Capt. Cherry's offices. The girl said 'Do you 
recognize me?'"• (R.12). 
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5. On rebuttal Captain Thomas s. Cherry, Provost Marshal, 
testified that he obtained statements at his office on 6 April 194.3 
f'rom each ot accused. Witness identified his signatures and that of 
each accused who signed the statements in his presence (R.1.3). The 
statements were obtained voluntarily and not under pressure, nor were 
there any promises, intimidations or threats. They were given as 
the result ot questioning. Each accused in open court was asked by 
the President o.f the Court, "Before making these statt!ments were you 
warned of your rights", and each answered, "Yes, sir". The objection 
of defense counsel to their being.rec~ived in evidence was overruled 
and they were received as prosecution Exhibits B and C (R.l.3114).
These exhibits are attached to"'the record and are as f'ollows1 

n STAT:E?4pfr 
Pvt Reymond Fallucco, 331.34947 

326th Ord. Motor Trans. Supply Co. {Q) 

I, Raymond Fallucco, having been warned of my 
rights, o:r my own f'ree will and accord, do 
hereby stipulate: 
I was asked by Spisak and Rhinehart to go bike 
riding at about 1900 hours, 5 Aptil 194.3. I 
told them I 'fra.Sn't allowed to go anyplace in 
dirty .fatigues. They said there were no MP's 
where we were going, so I went. We rode to a 
Pub in a small town where we had some beer. 
We only stayed here .for a short time and rode 
on to another Pub, I think the Railw~ Inn. 
We had a couple more beers at this Pub and a 
Tech. Sargeant said we were not in proper 
uniform and he was going· to call the MP 1s. I 
told him we weren't bothering SJlY'body, reaohing 
out to try to stop him. My .field jacket was 
dirty so I got a fatigue jacket from Rhinehart, 
putting it on over my .field jacket. We lef't 
the Railway Inn, and I fell ott my bike several 
times. We rode to the Queens Head. At the 
Queens' Head we saw some girls with some 
soldiers, on the outside. We decided to wait 
for these girls on the Cheltenham Road. They 
rode toward us on their bikes a.fter leaving 
the soldiers and I spoke to one 0£ the girls 
but she did not reply. She was pushing her 
bike. I grabbed her, since she was behind the 
other girls. She called to one 0£ the other 
girls ror help. They ran away on their bikes. 
Rhinehart came up to where I was and grabbed 
the girl. Togethar, we threw her in the ditch. 
I saw a bicycle coming, so I turned her loose. 
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The soldier hollered to turn the girl loose. 
I 1 scrambed1 until the soldier and girl had 
left. I later returned for 'fffY bicycle and 
returned to camp and went to bed, where I was 
when the OD came after me. It was 'fffY intention 
to •••••• her. It the soldier hadn't arrived 
on the scene when he did I would have tried to 
have forced intercourse with her. Before the 
.soldier came up on the scene, I was holding the 
girl for Rhinehart, who was on top or her, but 
the girl wouldn't open up.her legs. I was 
holding her mouth so She couldll't··scream. But 
Rhinehart didn't actuall1 commit the act. 

I know what perjury is and am willing to swear 
to the above statement which I have read and 
believe to be true to the best or my knowledgEI. 

(Signed) 	 Raymond Fallucco 
~ond Fallucco
Pvt., .326th Ord MTS Co (Q) 

WITNESS: 

Thos. s. Cherey 

THOMAS S. 	CHERRI1 
Capt., Ord. Dept. 

S. w. Hoskins 
S. W. HOSKINS,,· 
1st Lt., Ord. Dept. 

Exhibit B. "• 

" . STATEMENT 
Pvt•.Robert Rhinehart, 7087457 

.326th Ord MTS Co. (Q) 
I, Pvt Robert Rhinehart, after having been 
warned of my rights, of my own will and accord, 
freely stipulate: 
1About 1900 hours or 19.30 hours, Spisak, Fallucco, 
and I le:f.'t camp on our bicycles, and road past 
Northway Camp to Bradon. We stopped at a pub 
by the name of Crown Inn where we dr~ some beer. 
We stayed here for only 5 or 10 minutes. We 
stopped at another pub in Bredon for more beer. 
We circled around the town thetl. rode on the next 
small village. 

We.went into a pub to have a beer where we had 
a little trouble with a Tech Sgt about being in 
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fatigue clothes. He told us he was going to 
call the MP's. We followed him outside and told 
him he'd better not call the MP's. He walked on 
down the road with his girl. He went back in 
the pub and had a few more drinks. 

We then went back to Bradon to a pub just 
across the railraod tracks and drank beer there 
till closing time. 

We left this pub and I remember I fell of(f) 
by(my) bike four or five times. We rode from 
Bredon to the Queen's Head. We asked a soldier, 
in the company of a girl, if the pub was open. 
They told us the pub was closed. 

We started back to camp and saw three girls, 
with bicycles, talking to some soldiers. We 
decided to round the corner and wait for these 
girls, on the Cheltenham road. As they road by, 
we got on our bikes and rode along with them. 
I was rid,ing in front with one of the girls. 

We were riding along together when one of the 
girls called. This girl I was riding with told 
me to go back and see about my mate. She then 
rode well ahead of me, and I attempted to catch 
up with her. But I couldn't catch her and 
turned off the back road to camp. 

When I got to camp I went to bed and the MP1s 
came for me at about 2300 hours. 

I know what perjury is, and am willing to 
swear to the above statement which I have read 
and believe to be true to the best of my knowledge. 

Signed Robert Rhinehart 
Robert Rllinehart. 

WITNF.sSES: 
Thos. s. Cherry 
THOMAS S. CHERRY, 
Capt., Ord. Dept., 

Pvt. Paul Galloway 
Pvt Paul Galloway, 
Hq & Hq Co, 1st OMB. 

EXHIBIT C. 
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1 sEcOND STATD.!ENT <JF Pvt. Robert Rhinehart, 7087457, 

I, Pvt. Robert Rhinehart, attar having been 
warned ot rq rights, or m:r own will and accord, 
tree:Q- stipulate& 

There a.re a tew corrections I would like to 
make in m:r f'irst statement. This statement is 
true 8lld correct up until the time we were 
waiting tor the girls. 

As the girls rode by, I started riding down 
the road with one and I heard the other girl 
who was lett behind with Fallucco call. The 
gir.l, I was riding with told me to go back and 
see about my mate. She ran otf and left me1 so 
I turned a.round and went back. On_the n::y back 
I heard }ler scresming. I had intentions ot 
malclng }l1m leave the girl alone, but when I 
arrived _she was on her back alongside the road, 
with her legs spread a little. So I decided 
then to have intercourse with her, while 
Fallucco held her. I did not have intercourse 
with her because ot a light I saw coming down 
the road. I left when I saw the light coining, 
and later went back tor rq bicycle, and met 
Fallucco, and we rode back to camp. 

I have read the above stateme.nt and believe 
same to ba true to the best of m:r lmowledge. 

(Signed) Robert Bhinehart 
Robert Rhinehart 

WITNESS& 
Thos. S. Cherl"Y' 
THCllA.S s. CHERRI I 

Capt., Ord. Dept., 

s. w. Hoskins 
S. W. HOSKINS, 
lat Lt. Ord. 1 

EXHIBIT c. 
6. Assault with intent to commit rape "is an attempt to commit 

rape in which the overt act amounts to an assault upon the woman 
intended to be ravished. *** '.Cle intent to have carnal knowledge of 
the woman assa.Ulted by force and without her consent must exist and 
concur with the assault. In other words, the man must intend to 
overcome a:ny resistance by force, actual or constructive, and penetrate 
the woman's parson. Any less intent will not suffice. Once an 
assault with intent to commit rape is made it is no defense that the 
man voluntarily desisted" •. (M.C.M., par.149 l, p.179). "*** Intention 
is a f'act which-cannot be positive:Q- known to other persons, no one can 
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testifY directly concerning it and the matter must be an inference 
which the jury must find from the established facts. ***" (1 Wharton's 
Cr. Ev., sec.79, p.96). 

One accused, intentionally collided with and knocked Miss Dunn 
from her bicycle, dragged her to the road side and acting in unison with 
the other accused, bruised and mistreated her and attempted to undress 
her in the effort to compel her to have sexual relations with them. By 
her resistance and the timely intervention of Private Drodwell, accused 
were defeated in their purpose. Every element of the crime of rape was 
shown except penetration. The victim's testimony is amply corroborated. 
In the opinion of the Board of Review the record is legally sufficient 
to sustain the findings of the court that accused were each guilty of 
the Charge and Specification herein (CM ETO 78, Watts; CM ETO 492, ~). 

7. (a) - On the second and third unnumbered pages of the record, 
being completed printed forms, it is assumed that all references to 
the "accused" where printed in the singular is intended to refer to 
each of the accused herein. 

(b) - On page seven of the record of trial, the trial judge 
advocate statesa "Subject to objection by the defense, I offer in 
evidence these articles of clothing, identified by the witness, Miss 
Dunn, as belonging to her and indicating by their appearance the 
struggle which is alleged to have taken place". The defense counsel 
stated he had "no objection" and 11 the same was then received in evidence 
and marked prosecution Exhibit A. Permission was granted to withdraw 
the same at the end of the trial". Attached to the record is a sheet 
labelled "Exhibit A" and listing, "Ladies undergarment, torn; Outer coat 
with mud stains; Pair high-heel shoes with mud; Ladies waist soiled with 
mud and buttons torn". Nowhere are these articles identified by anyone 
nor in any ws:y described except as above. They were improperly admitted 
in evidence but any claim of prejudice to accused by such action was 
waived by the defense counsel. 

8. The court was legally constituted and had jurisdiction of each 
of accused and of the offense. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentences. 

9. Accused, Fallucco, is 27 years of age and accused, Rhinehart, 
is 22 years of age. Pursuant to paragraph 5_s, GO #37, ETOUSA., 9 Sept 
1942, as amended by GO #63, ETOUSA., 4 Dec 1942, a sentence of 
dishonorable discharge may be ordered executed when the accused is 
sentenced to confinement for three years or more or for an offense 
which r&a:°larw :lis rett:l::::i.tion in the service undesirable. Attempt to 
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commit rape is such an offense. The approved sentence is five years 
in the case of each accused. Both conditions of the order are 
therefore met. A general prisoner may be returned to the United 
States for serving a sentence or three years or more. Confinement in 
a penitentiary is authorized for the offense or attempted rape (USCA. 1 
Title 181 sec.455 1 p.337). The designation of the Federal Reformatory, 
Chillicothe, Ohio, is correct. 
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1st Ind. 

WD, Branch Of'fice TJAG., with ETOUSA. ~ 8 JUN l94l TO: Commanding 
Officer, Southern Base Section, SOS, ETOUSA• 

1. In the case of Privates ROBERT RHINEHART (70~457) and. 
.RAYMOND F. FALLUCCO (.3.3134947) 1 both of' .326th Ordnance MTS Company (Q), 
attention is invited to the foregoing holding by the Board of' Review, 
that the record of trial is legally sufficient to support the .findings 
and sentence as to each, which holding is hereby approved. Under 
the provisions of' Article of' War 50i, you now have authority to order 
the execution of' the sentences. 

2. When copies or the published order are forwarded to this 
office, they should be accompanied by the foregoing holding and this 
indorsement. The file number of the record in this office is ETO 489. 
For convenience of' reference please place_ that number in brackets at 
the end or the order: (ETO 489). · 

/P/~~
E. C. JkNEIL, 

Iiri~r General, United States Arrq, 

A'Uistant Judge AdvQcate General. 


1 Inola 
Holding ot Board of Review. 
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Branch Office of The Judge Advocate General 
with the 

European Theater of Operations 
APO S71. 

Board of Review. 

11 JUN 1943ETO 492. 

UNITED STATES 	 ) EASTERN BASE SECTION, SERVICF.S 
) OF SUPPLY, EUROPEAN THEATER OF 

v. 	 ) OPERATIONS. 
) 

Private First Class WILLIE F. LEWIS ) Trial by G.C.M., convened at 
(33125149), Headquarters and Service ) Cambridge, Cambridgeshire, England, 
Company, 827th Engineer Aviation ) 12 May 1943. Sentence: Dishonorable 
Battalion. ) discharge, forfeiture of all pay 

l and allowances due or to become 
due and confinement at hard labor 
for 15 years.

) Penitentiary. 

HOLDING by the BOARD OF REVIEW 

RITER, VAN BENSCHCYI'EN and SARGENT, Judge Advocates. 


1. The record of trial in the case of the soldier above named 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and 
Specifications: 

CHAP..GE Is Violation of the 93rd Article of War. 
Specification l: In that Private First Class Willie 

F. Lewis, Headquarters and Service Company, 827th 
Engineer Aviation Battalion, did, near Eye Airdrome, 
Suffolk, England on or about 18 April 1943, with 
intent to commit a felony, viz: Rape, commit an 
assault upon Private Joan Swarbrick, 45th South 
Eastern Platoon, ATS, by willfully and feloniously 
grasping the arm of the said Private Swarbrick 
and forcing her to the ground and attempting to 
have sexu.a.l intercourse with her. 
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Specification 21 In that Private First Class Willie 
F. Lewis, Headquarters and Service Company, 827th 
Engineer Aviation Battalion, did, near Eye,Airdrome, 
Suffolk, England, on or about 18 April 1943 with 
intent to do him bodily harm, commit an assault 
upon Technician 5th Grade John M. Black, Company A 
827th Engineer Aviation Battalion, by wi~ 
and feloniously striking the said Technician Fifth 
Grade Black in the face with his fist. 

CHARGE II1 Violation of the 96th Article of War. 
Specification& In that Private First Class Willie F. · 

Lewis, Headquarters and Service Company, 827th 
Engineer Aviation Battalion, did, at Eye '.Airdrome~ 
Suffolk, England, on or about 18 April 1943, 
wrongfully and without lawf'ul permission or authority 
take and use a two and one-halt (2t) ton G.M.C. 
cargo truck, property of the United States. 

He pleaded not guilty to and. was found guilty of all the Charges and 
Specifications. No evidence of previous convictions was introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and. allowances due or to become due, and to be confined at hard 
labor at such place as the reviewing authority may direct for a period 
of fifteen years. 

The reviewing authority approved the sentence, designated the 
United States Penitentiary, Lewisburg, Pennsylvania, as the place of 
confinement, and forwarded the record of trial for action pursuant to 
Article of War 5oj-. 

3. On 17 April 19431 accused was stationed, with his unit, at 
Eye Airdrome, Suffolk, England (R.35). He was one of the regular truck 
drivers (R.29). On Satu.rdq night, 17 April 1943, he was selected with 
Corporal Arthur Fitts to drive two G.M.C. 2t ton trucks to take the 
11 men to the dance at Fressingfield11 (R.25 1.30), which is about 12 miles 
distant from the Eye Airdrome (R.25). Both men with their trucks left 
the motor.pool at about 61.30 or 7100 P.M., on 17 April 1943 (R.30) and 
drove to the dance together (R.33). The dance concluded at 11130 P.M., 
(R.34) and both trucks were loaded with soldiers for the return to Eye 
Airdrome (R.33). On the ws:y back to the Airdrome the Command car with 
the Chaplain in it stopped whe~bout 3 or 4 miles from camp. Fitts 
stopped his truck, and accused allowed his truck which was third in line 
to bump into the rear of the truck driven by Fitts (R.40). Fitts got 
back to the battalion area about mid-night (R.33) and left his truck in 
the parking area of the Headquarters Company (R.311 341 40). Between 
mid-nignt BllCl 1100 A.M., 18 April 1943 he went to the motor pool for a 
flash-light (R.311 33). Accused in his unsworn statement declares that 
they stey-ed at the dance until 11:30 P.M.; that on the return trip his 
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truck bumped Fitts' truck; that he came back to the camp, put off the 
men, and left his truck at the motor pool around 12:00 ~.M., or 
12:30 A.M., 18 April 1943. He f'urther avers, in his statement, that 
he rode in a truck he 11 believed was Fitts" from the motor pool to 
Headquarters and Service Company, 827th, where he got out of the back 
of the truck and went to his hut and went to bed and slept until 
reveille (R.40). 

Joan Swarbrick a private of the British 45th South Eastern 
Platoon, (ATS), (R.7,14J Wellington Road, Brighton, Sussex; England, 
was an acquaintance of some six months of Corporal John Black 11 of the 
827th11 and without having made any previous arrangement, came by train 
via London, to Diss (R.14) meeting Black about 9:30 Saturday evening 
outside the American Red Cross at Eye (R.15). Later in the even~ 
about 11 o'clock being unable to get any place to stay in Eye (R.15), 
she and Black started to walk the five miles from Eye to Diss so that 
she could take a train back to London (R.81 15). Some distance along 
the road they met an American soldier (Corporal Young) who loaned them 
his bicycle (R.15) and later they met a second American soldier who said 
he would send them another bicycle. Hllile waiting for this bicycle 
accused came along driving an army truck and told them he was a guard 
patrol picking up all girls walking with soldiers along that road and 
said something about getting off the road (R.15). It was a moonlight 
night and she could see accused's face and recognized him as an American 
soldier (R.16). By this time both Black and Pvt. Swarbrick each had 
bicycles (R.16). They separated from accused but he returned and came 
along the road after them. Black and Pvt. Swarbrick turned left into 
another road. Accused turned down another road and met them at the 
bottom of the road traveled by the couple (R.16). He said Provost 
Marshal and another officer were 11 sitting at the end of the road and he 
would have to take me (Pvt. Swarbrick) back to camp for a medical 
examination" (R.16). When she refused, accused'hit Black on the jaw 
three times and also hit Pvt. Swarbrick just below the left eye. Black 
fell and cut his head on the 11 floor11 • 11 He didn't know what hit him.
*** He n~vei spoke anymore" (R.16). Accused forced both of them into 
the front;~f the truck and drove down the road a little way when he 
stopped, took Pvt. Swarbrick by her arm out of the truck, and threatened 
that if she 11 didn 1t do it11 she would get hurt (R.16). He had a pistol. 
She refused accused's order to get down on the grass. Accused told 
her that she would "get the same" as Black. Accused then pulled her 
to the ground and demanded that she take off her clothes. On her 
refusal he started to remove her 11 pantees11 • He 11 came down ver-y heavy'' 
on top of her. Although she tried to get up she could not move. She 
was 11 ver-y scared" but resisted the attack (R.17). Accused had put 
Black and the bicycles out of the truck at the first stop but drove 
Pvt. Swarbrick around until about 4:30 or 5:00 o'clock Sunday morning, 
18 April 19~~, when ~ocused left her at the station at Diss after making 
at least four further attempts to attack her, and each time she resisted. 
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She returned to camp where Black was stationed at about 6:00 in the 
morning and reported accused and was physically examined by Capt. Minor 
of the Medical Corps that afternoon (R.17,18). She saw accused later 
that Sunday morning at the American Red Cross Club about ll or 11:30 
o'clock A.M., when accused showed them his identification card (R.18). 
She recognized accused independent of his identification card (R.18). 

Cornora1 John M, Black, as a prosecution witness, confirmed 
Pvt. Swarbrick1s testimony in the .main part (R.7,8,9). Accused in the 
Army truck came up to Black and Pvt. Swarbrick as they were walking on 
the road from Eye to Diss, about 12:30 A.M. He could see accused's 
face and positively identified him. It was a moonlight night (R.9,10, 
12) • Accused told them 11 I am working for Captain Minor and Lieutenant 
Conti, and I am supposed to pick up all girls on the road with soldiers. 
**** If you get off the road with her, it is all right". Then accused 
drove off and Black and the girl continued on with their bicycles. 
Corporal Young had earlier met them on the road and loaned them his 
bicycle and had sent soldier, James Barber, to bring them another 
bicycle (R.8). Barber had arrived about the same time as accused and 
the truck, and got in the truck and left with accused after the above 
conversation. About 10 minutes later the truck returned and detouring, 
stopped so as to block the ro~~raveled by the couple. Accused said: 
"Captain WJ.inor .and Lieutenant7saw me stop, and they knew it was a girl, 
and I will have to take your name". Black testified that he shone his 
light in accused's face and then lool:ed through the truck (R.10). 
Accused stepped out of the truck and hit Black on the left side of the 
face (R.10), knocking him out (R.ll). "That's all I remember. When I 
come to I was in a daze". When Black came to he was on the ground in 
a different place (R.13). Upon his memory being refreshed he 
remembered being put out of the truck by accused~ also seeing accused 
pull Pvt. Swarbrick back into the truck (R.12,l)J. He got back to 
head.quarters about'7:30 Sunday morning (R.11). He saw accused later 
that Sunday morning, and identified him in court as the same man who 
punched him and who spoke to him about Captain Minor and the Lieutenant 
(R.12). 

Private James E, Barber, a prosecution witness, took his 
bicycle out to Black who was with a girl in British uniform on the side 
of the road between Diss and the camp (R.21). Accused alone arrived 
with a truck at about the same time and told them that the Provost 
Marshal had him out to pick up girls and that he was going to take all 
girls in but that he would take all three to where they were going. 
Black said they would use their bicycles. Barber gave Black his 
bicycle. Black and the girl got on the bicycles. Barber got in the 
truck and rode with accused who took him to camp where Barber left the 
truck. Accused "turned around and went back straight the way he come. 
I heard the sound of the truck stop and everything" (R.22). This 
all took place around two o'clock Sunday morning (R.22). Barber saw 
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accused again about ten o'clock that Sunday morning in his hut. "I 
asked him where my pocket book was that I had left in his truck11 last 
night, 9.tld he said Ube didn't'have one last night". Barber recognized 
accused as the one who drove the truck and who had spoken to Black and 
the girl. It was moonlight, "almost bright as ~ (R.23). 

Captain Al1en H. Minor, M.C., Battalion Surgeon of the 827th 
Engineer Aviation Battalion, testified that he gave Private Swarbrick 
a complete examination about 2 o'clock on Sunday, 18 April 1943, based 
on the complaint herein. ·He found a small bruise above the left eye 
and bruises and chafed areas about the genital region. The bruises 
and roughness and freshness in her genital region indicated to Captain 
Minor that a sexual attack had been made on her but there had been no 
penetration (R.19). He also examined Black about 7:30 A.M., that 
morning and found lacerations of the scalp and a bruise on the back part 
of the scalp. Black appeared to have been struck on the back of the 
head and was in a dazed condition. He was placed in quarters. A blow 
similar to the one he received would cause a concussion (R.20). 

Second. Lieutena.nt Vlyatt P. Best, transportation officer of 827th 
Engineer Aviation Battalion, a prosecution witness, testified that 
accused was selected on Satu...-day, 17 April 1943, to drive an entertainment 
truck to be accompanied by the Chaplain and to use the truck for the 
time needed. It was a 2t ton G.M.C., truck, property of the United 
States. The dance closed at 10:30 P.M., and accused had ample time to 
take the men back from the dance 12 miles away and go to the motor pool 
by 12 o1.clock, mid-night. If he was driving the truck after mid-night 
without a:ny officer or Chaplain, it was unauthorized. Accused had had 
his rights and privileges concerning the use of the truck expJained to 
him numerous times and his duty was to return the truck to the motor 
pool after the use for the truck was accomplished (R.25). The Provost 
Marshal reported the Lewis truck illegally used and his dispatcher 
reported it "returned to the motor park approximately 4:30 the following 
morning". The other truck dispatched to the same dance returned 
approximately quarter to 12 or 12 o'clock (R.26). Accused is one of 
the regular drivers (R.29) and knew that when he brought the truck in 
he should have signed in (R.29). 

Corporal James Monroe, 827th Engineer Aviation Battalion, 
identified accused. Monroe was the dispatcher to check the trucks out 
and in from 7 o'clock Saturday morning, 17 April 1943, till about 
one o'clock the next day and he slept at the motor pool. He issued a 
2t ton G.M.c., truck to accused about 6:30 or 7:00 o'clock in the 
evening of Saturday, 17 April 1943 to go "on the recreation to a dance 
at Fressingfield11 , to be returned 11 about midnight". A similar truck 
was issued to Corporal Arthur Fitts for the same purpose (R.30) and 
Fitts returnea to the motor pool between 12 and l o'clock. Accused 
had not then come in and witness did not know at what time accused's 
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truck was brought in (R.31). 

Corporal Arthur Fitts, 827th Engineer Aviation Battalion, a 
prosecution witness, was in charge of a ;ci ton G.M.C., truck on 
Saturday, 17 April 1943. Accused had a similar truck and they were 
supposed to take men to the dance at Fressingfield. The dance did not 
break up until 11:30 P.M., when both witness and ·accused loaded up the 
soldiers at the dance. Fitts came back to the company arriving about 
midnight, put out the men and left the truck in the battalion area about 
1 o'clock (R.33,34,35). Witness did not see accused after the dance. 
(R.35). 

Private Uarvin Lindsay (R.35,36) and Private First Class 
Waverly C. Coles (R.37,38), defense witnesses, both testified they slept 
in the same hut with accused and that they each saw accused in his bed 
around 1 or 1:30 but neither had a watch and in each case they only 
guessed the time (R.371 38139). 

4. Assault with intent to commit rape "is an attempt to commit 
rape in which the overt act amounts to an assault upon the woman intended 
to be ravished. ***** The intent to have carnal knowledge of the woman 
assaulted by force and without her consent must exist and concur with 
the assault. In other words, the man must intend to overcome any 
resistance by force, actual or constructive, and penetrate the woman's 
person. Any less intent will not suffice. Once an assault with. 
intent to commit rape is made, it is no defense that the man voluntarily 
desisted"• (h~C.M., par.148!, p.179). 

"*** The law presumes that a person who 
voluntarily did an act intended to do that 
which he did and intended the natural and 
probable· consequences of doing it, unless 
the circumstances raise a reasonable doubt 
as to what his intentions were. ***** 
However, since intention is a fact which 
cannot be positively known to other persons, 
no one can testlfy directly concerning it 
and the matter must be an inference which 
the jury must find from the established 
facts. ****''• (1 Wharton's Cr. Ev., sec.79, 
p.96). 

Specification l of Charge I alleges but one assault with 
intent to commit rape upon the person of Pvt. Swarbrick on 18 April 
1943. The testimony of Pvt. Swarbrick discloses that accused assaulted 
her with the intent to commit rape on at least five occasions during 
the course oi ihe forced truck ride with accused during the early 
morning of said date. The evidence was first directed at and is 
specific and particular as to the first act of assault committed by 
accused at the time Black and the bicycles were thrown out of the truck 
by accused. A motion by the defense to require the prosecution to 
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elect the act upon which it seeks to rely for conviction would have 
been proper when Pvt.Swarbrick testified as to four other assaults. 
(16 C.J., secs.2168 &2169, pp.860,361; 32 C.J., sec.138, p.ll06). 
No such motion was made. The Court, therefore, should treat the 
first act as to which the prosecution introduced evidence as the act 
upon which it elects to rely. (52 C.J., sec.138, p.ll07; 16 C.J., 
sec.2177, p.863; 23 c.J.s., sec.1044, p.434). The Board of Review, 
sitting in appellate review, will therefore consider only the assault 
upon Pvt. Swarbrick by accused at the time of Black's eviction from 
the truck. 

The evidence clearly shows that accused, upon halting the 
truck, made Pvt. Swarbrick dismount therefrom. He took her by the 
arm and walked her down the road. He had a pistol. He threatened 
the young woman that if she did not consent to an act of sexual 
intercourse, she would be hurt. He commanded her: 11 Get on to the 
grass11 and upon being met with a refusal he said: 11 Get down there. 
You know what Black got, and you will get the srune 11 • He took her by 
the arm and pulled her to the ground. When she refused his demand to 
disrobe he commenced to take her 11 pantees11 off. Finally he 11 cam.e 
down very heavy on top11 of her as she lay on the ground. She resisted 
and was scared (R.16,17). There was no penetration. 

This evidence stands uncontrad.icted, and presents all of the 
necessary elements of proof of the crime charged. There was a factual 
assault upon Pvt. Swarbrick with intent to have intercourse with her 
by force and against her will, notwithstanding resistance on her part, 
and accused was in a position to effect his intent had he not been 
defeated by her resistance. Every element of the crime of rape was 
shown except penetration. The young woman suffered from all of the 
indignities and injuries of the detestable crime of rape, except the 
actual accomplishment of that crime. (11.c.u., par.148]2, p.165; 52 C.J., 
sec.35, p.1026). VHrlle it is true that rape and its lesser included 
offense, assault with intent to conunit rape, are within that class of 
crimes where an accusation is 11 easy to be made, hard to be proved but 
harder to be defended by the party accused, though innocent" (I.:.c.M., 
par.143], p.165), in the instant case, the victim's testimoiiy 
receives substantial corroboration. Capt. lunar, r.:.c., testified 
that upon an examination of her the afternoon following the assault, 
he found physical evidence in her genital region of recently inflicted 
bruises and chafing, and expressed the opinion that she had been 
subjected to a sexual attack. Black's version of events immediately 
prior to and leading up to the first attack on the young woman by 
accused fits accurately into the composite picture. He was the 
companion of Pvt. Swarbrick. He stood between accused and the 
effecting of his vile purpose on her person. Accused twice intercepted 
Black and his young woman companion. The first time he informed them 
11 -K"** I am supposed to pick up all girls on the road with soldiers *** 
If you get off the road with her it is all right11 • Returning later 
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he announced that "Captain Minor and Lieutenant Conti saw me stopt and 
they knew it was a girl, and I will have to take your name" (R.lOJ. 
Accused then without notice or warning stepped from the truck and struck 
Black a brutal blow which rendered him helpless. After being placed 
in the truck by accused in company with the Pvt. Swarbrick and driven a 
distance, Black and the bicycles were put out of the truck and were left 
by the wa:y side. Black remembered seeing accused put the young woman 
back in the truck. 

In the opinion of the Board of Review the record is legally 
sufficient to sustain the findings of the Court that accused was guilty 
of an assault with intent to commit a felonyt vizi rape, upon the person 
of Pvt. Swarbrick (Charge I, Specification lJ. 

5. Accused without provocation or warning struck Black in the face 
with his fist. The blow knocked Black to the ground. Upon fa11jng he 
struck his head on the ground. He was rendered temporarily unconscious 
The blow was undoubtedly a vicious, disabling one. Black's testimony 
in this regard is corroborated by that of Pvt. Swarbrick. The physical 
examination of Black at 7i30 A.M., on 18 April 1943 by Captain Minor 
showed that he had sustained head injuries and had suffered a concussion 
of the brain. At the time of the examination he was yet in a dazed 
condition and was placed in quarters (R.20). · 

In the opinion of the Board of Review the record is legally 
sufficient to sustain the findings of the Court that accused was guilty 
of an assault with intent to do bodily harm upon Black (Charge I, 
Specification 2). (M.C.M., par.149ll, p.180). 

6.· With respect to Charge II and its Specification whereby accused 
is charged with a violation of the 96th Article of War in that he did on 
18 April 1943 "wrongfully and without lawful permission or authority 
take and use" a Government cargo truck is f'ul1y proved by the evidence, 
and the record is legall¥ sufficient to sustain the conviction (CM: 
ETO 3931 ~ and~}. It was clearly proved that instead of 
returning the vehicle to the motor pool upon completion of the chty to 
which he had been assigned, accused, without authority, wrongf'ully used 
it for his own purposes. 

The Specification fails to place a value on the 11 two and 
one-half (.ci) ton G.t!.C. cargo truck, property of the United States" 
and no testimoni. was given as to its value. The testimony does show 
that it was a 22 ton 10 wheel truck. Considering the type of vehicle 
concerned, the court may properly assume that the truck was at least 
of a value not in excess of $20. The failure to allege 8IJY valuation 
in the specification was not an error which in the light of the proof 
in this c~::, prejudicially affected the substantial rights of the 
accused. (CU 124566 (1919); 1912-1940 Dig.Ops.JAG., par.451(36) p.323)). 
The offense of wrongfully and without lawful permission or authority, 
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taking and using the truck is an offense similar to larceny and. the 
smne punishment may be imposed therefor. (par.7, 1!ilitary Justice 
Bul., JAGO., 6 tray 1942). The fact that a value was neither alleged 
nor proved, does not affect the legality of the sentence. The Board 
of Review is of the opinion that the record is legally sufficient to 
support the findings of guilty of Charge II and its Specification. 

7. The defense was the plea of alibi. In substantiation of 
smne accused made an unsworn statement wherein he claimed he returned 
to the cmnp from the dance, put off the soldiers, went to c. Company 
to deliver a sergeant, proceeded to the motor pool around 12 mid-nigh-t
and 12:30 A.M., 18 April 1943 and left his truck. He then rode from 
the pool on a 2~~ ton truck, which he believed was driven by Fitts to 
the 827th Headquarters and Service Company where he left the truck 
and proceeded to his hut. 

Testimony of Pvt. Marvin Lindsay (R.35) and Pfc. Waverly c. 
Coles was presented by the defense in corroboration. Both of these 
witnesses asserted that they were hut mates of accused; that they 
were awake at about 1:30 A.M., 18 April 1943 and saw accused asleep 
in his bed. However, each witness admitted he was guessing at the 
time. 

The accused was positively identified by Black and Pvt. 
Swarbrick as being the individual who inflicted the injuries upon 
Black and who afterwards assaulted the young woman with the intention 
of raping her. Barber's testimony also serves to corroborate such 
identification. The evidence given by Fitts shows that accused was 
in possession of a motor truck on the night in question which closely 
resembled the truck driven by the individual who committed the crimes 
in question. 

The burden of proof rested upon the prosecution to prove 
beyond a reasonable doubt that the crimes alleged had been coillLlitted 
and that it was accused who committed these crimes. The plea of alibi 
does not deny the corpus delicti. 

11*** its only design is to prove that the 
defendant, being in another place at the 
time, could not have committed the offense 
charged. Impossibility of presence at the 
time and in the place charged is the essential 
feature of this defense, and any proof tending 
to show that it was reasonably impossible 
for the accused to have been present at the 
time and place of the commission of the 
offense charged is sufficient to establish 
the defense. The rule is well settled 
that the defendant is entitled to an acquittal 
if the evidence respecting alibi, together 
with all the evidence of the case, raises a 
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reasonable doubt of guilt. In other words, 
i£ there is a reasonable doubt of the 
defendant's presence at the scene of the 
alleged crime at the time of its commission, 
arising upon all the evidence, the jury 
should acquit; and this reasonable doubt 
may arise from lack of evidence of defendant's 
presence at the time and place in question, 
or from evidence offered by the defendant to 
prove that he was then at another place.***" 
(1 Wharton's Criminal Law, 12th Ed., sec•.381, 
pp.505,506). 

The prosecution's evidence identifying the accused as the 
individual who committed the criminal acts at the time and place 
alleged is in conflict with the accused's unsworn statement and the • 
evidence of his witnesses. It was the duty and province of the Court 
to resolve this conflict. By its findings it has rejected accused's 
evidence and his unsworn statement in support of his plea of alibi and 
has accepted the prosecution's evidence. There is substaotial 
evidence in the record to sustain the findings of the court., Under 
such circumstances the findings of the Court are binding upon the 
Board of Review. 

s. The use by the Trial Judge Advocate of the prior written 
statement made by Black to refresh his memory (R.11,12) when he 
appeared as a witness for the prosecution was proper. (CM& ETC 4.36, 
~). . 

9. In copying the affidavit to the Charge and Specifications 
from the Charge Sheet into the record of trial, the worda 11 ar..d charges" 
are omitted. Also the indorsement of reference for trial is headed 
11EBS, sos, ETOUSA.11 while the words "Eastern Base Section" ai·e written 
in full when copied into the record. These irregularities do not 
prejudice the rights of accused, but the record should reflect an 
accurate copy of the originals. 

10. The court was legally constituted and had jurisdiction of 
accused and of the offenses. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. 
The sentence of the court is legal. The Board of Review is of the 
opinion that the record is legally sufficient to support all of the 
findings of guilty and the sentence. 

ll. War Department directive (AG 253 (2-6-41) E) 26 February 
1941, requir~~ that nrisoners under 31 years of age with sentences 
of not more than ten years be confined in a Federal Correctional 
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Institution or Reformatory. Inasmucn as the sentence herein is for 
15 years, the reviewing authority correctly fixed the United States 
Penitentiary, Lewisburg, Pennsylvania, as the place of confinement or· 
accused. 

_CABSENT o_N_TEMPORARY n_UTY_)_ Judge Advocate 
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J~ :\ ·: . _2. 
1 •• ' ...WD, Branch Office TJAG., with ETOUSA. TO: Commanding 

Officer, Eastern Base Section, SOS, ETOUSA. 

1. In the case of Pfc. wru..m F. LEWIS (3.3125149), Headquarters 
and Service Company, 827th Engineer Aviation Battalion, attention is 
invited to the foregoing holding by the Board of Review, that the 
record of trial is legally sufficient to support the findings and the 
sentence, which holding is hereby approved. Under the provisions of 
Article of War 50!, you now have authority to order the execution of 
the sentence. 

2. When copies of the published order are forwarded to this 
office, they should be accompanied by the foregoir:g holding and this 
indorsement. The file number of the record in this office is ETO 492. 
For convenience of reference please place that number in brackets at · 
the end of the order: (ETO 492). 

L, • Rt#t~' 
Erigadier General, 

AsS'.1.AAllt Judge Advocate General. 

Incl: 

Holding of Board of Review. 
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Branch ()ff'ice of' The Judge Advocate General 
with the 

Eu:topean Theater of Operations 
APO 871. 

Board of Review• 

I .., 5 j'I' •r_··3~ U!i l.::i';.
ETO 503. 

1IESTEBN BASE SECTION, SERVIC&..UNITED STATES 
OF SUPPLY, EUROP.EAN THEATER 0F 
OPERATIONS, 

Private Firat Classv;CIE T. RICBl40ND Trial by G.C.M., convened at 
{34043109), Com~ "B11 , 383rd ) Seaforth Barraoks, Liverpool, 
Engineer Battalion {Separate). ~ Eng1.and, 21-22 April 194.3. 

l 

Sentence& Dishonorable diecharge, 

total forfeitures and confinement 

at hard labor for 15 years. 

Penitentiary. 


HOLDING by the BOARD OF REVIEW 

RITER, VAN BENSCHOTEN and SARGENT; Judge Advocates. 


1. The record of trial in the case or the soldier above named 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and 
Specificationa& 

CHARGE Is Violation of the 93rd Article of War. 

Specifications In that Private first class Joe 


T. Richmond, Company B, JS.3rd Engineer· Battalion 
{Separate), did, at Aintree, Liverpool, Lancashire, 
England, on or about 1 March 194.31 with intent 
to commit a felony, viz; murder, commit an 
assault on Sergeant Allen E. Hiller and Private 
Cornelius F. O'Donnell, by willf'ully and 
feloniously striking the said Sergeant Allen 
E. Biller and Private O'Donnell upon the head, 
shoulders1 and body with his fist and knife. 
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CHARGE II: Violation of the 96th Article of War. 
Specification: In that Private first class Joe 

T. Richmond, Company B, 383rd Engineer Batta.lion 
{Separate), did, at Aintree, Liverpool, Lancashire, 
England, on or about 1 March 1943, wrongf'u.lly 
interfere with Sergeant Allen E. Hiller and 
Private Cornelius F. O'Donnell, Military 
Policemen, then in the lawful execut°"ion of their 
·ortice. 

He pleaded not gullty, and was found gullty- or Charge I and or its 
Specification, exoept the words "and Private Cornelius F. O'Donnell" 
where these words appear, and 1Jf Charge II and its Speoification. 
No evidence of previous conviction was introduced. He was sentenced 
to be dishonorably discharged the service, to forfeit all pay and 
allowances due or to become due and to be confined at ha.I'd labor at 
suoh place as the reviewing authority mq direct, for 15 years. 

The reviewing authority- approved the sentence, designated 
the United States Penitentiary, Lewisburg, Pennsylvania, as the place 
ot confinement and forwarded the record or trial for action pursuant 
to Article of War 5ot. 

3. Accused was a member or Company 11B" of the JS.3rd Engineers 
(R.67,75) stationed on l March 1943 at Maghull Camp near Aintree, 
England (R.271 57). 

Robert Godfrey Savage testified he was on 1 March 1943 the 
licensee and caretaker or tne Aintree Institute Dance Hall, Longmoore 
Lane, Aintree, Liverpool. Prosecution's Exhibit "A" was presented to 
the witness who described certain or the details shown but did not 
identify it as a true sketch of the interior of the dance hall•. 
Without objeotion the sketch was admitted in evidence and marked 
"Prosecution Exhibit 'A'"(R.9). He stated that about 10tl5 P.M., 
on 1 March 1943 he saw an American Military Policeman attempt to 
arrest a colored American soldier in the dance hall (R.10,16). other 
colored boys closed in on the police and they were absolutely over
powered. (R.10). lle did not identify accused as being present 
(R.101 13). Witness demonstrated on Prosecution's Exhibit 'A' where 
the fight started and the direction 1n which the participants moved, 
and he was sure accused whom he had seen before was not the colored 
soldier with whom the two MP'e were fighting (R.12,16,17). 

Margaret Rees testified she saw at the Aintree Institute 
Dance Hall on the night of 1 March 194.3, a tall, colored boy with two 
white MP's and they started fighting (R.7-S). Accused's photograph 
(on bis identification card) was shown witness and she was examined, 
over oojec-1.,;,i,(Ju of defense, as to her statement made to others at the 
Walton Hospital (R.20). She admitted that she was shown accused's 
photograph while in the hospital by 11 an American boy with red hair", 
and she told him "I just seen this one boY" (R.21). She admitted 
that she told the investigating officer that "Thia boy was standing 
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in the back", but she did not see a knife in hi~ hand (R.19). He 
was racing another colored boy, and the MP's must have been trying 
to separate them and then other colored ~oldiers came up and the 
fight started (R.24). The next time she looked around there was 
another boy coming with a gun (R.20), but she did not see accused 
walking away from the MP's before the fight began (R.21). She lmows 
accused because he had been at the dances and identified him from the 
picture shown her in the hospital (R.23,24). One of the MP's had 
the right side of his face cut (R.25). Witness _was sure accused was 
at the dance the night of the fight (R.26). 

Sergeant Allen E, Hiller, 295th Military Police Company, 
testified t_hat on the night of 1 March 1943 he was on routine motor 
patrol duty with Private c. F. O'Donnell, 234th Military Police Company, 
in the vicinity of Aintree and Maghull and visited the Aintree 
Institute (R.27), a dance hall (R.7,9) which was frequented by American 
colored soldiers and by white girls and might possibly be a trouble 
spot. They went to the dance hall arotUld 10:00 o'clock, proceeded 
upstairs and sat down. Two colored soldiers standing near witness 
started to argue in a loud voice and push and shove each other. When 
asked to quiet eown, an argument started and the soldiers gathered 
arotUld, One of these soldiers (McLurkin) was wearing a field jacket 
and witness spoke to him concerning his uniform. The soldier "blew 
up in my face, He literally screamed this was part of his uniform,
****" • McLurkin's First Sergeant, Walter G. Cannon, (R.117); was 
standing near and witness asked him to take the soldier's name and to 
see that a blouse was f onnd for him to }Vear in public. Sergeant 
Cannon said he would do so and about then MoLurkin, who was under the 
influence of alcohol, butted into the conversation. "He was literally 
shouting at me. He had a right to wear a field jacket and to go and 
leave him alone. ***"• To avoid confusion and to quiet him downs 
witness told him he had better come off the dance floor and come 
outside the hall (R.28). When the soldier said he wouldn't go 
witness grasped him by th~ight arm, O'Don."1811 tcok 1.J.m !:';;· t!:.t. :·.,;;.:t 
arm, and they attempted to lead him off. McLurkin resisted. 
Another colored soldier grasped McLurkiD•a right shoulder, attempted 
to wrench him away and demanded: "Where are you taking that boy? 11 

Witness told him they w.ere simply taking McLurkin outside, and to 
quiet down. This soldier then swung his fist at witness who defended 
himself and struck back. McLurkin also struck witness with his fist. 

"That started things to going. There was 
several blows back and forth. Several other 
colored fellows stepped up into range and 
one of them grasped the flashlight on my 
belt and picked it off and started slashing 
at me with it, About this time, I felt I 
had been cut .along the side of the head. 
I could feel blood along side my face and I 
recovered from the blow. I bent my head and 
I could see blood dripping on the dance floor. 
About this time there was just an instant 
lull in the fighting. I just happened to 
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glance over to my right about three feet and 
I saw a tall husky buil~ colored fellow whom 
I can identify standing there. He was kind 
of half facing me and his hand was just .coming 
out in front of him nere and he had a knife 
and he was holding it so I could see part of 
the handle and I could see the whole of the 
blade and he was looking at it in this manner 
(Indicating dovmwarda). It. appeared to be a 
marble make of huntLTlg knife. It had a leather 
thong on the handle. It had a big guard blade. 
The blade was six inches long. It was a regular 
hunting knife". (R.29) 

However, witness then found his gun was gone and in defending himself 
lost sight of the fellow with the knife (R.29). About the same time 
he felt a sharp pain in his left should~r, as if he bad been stabbed 
(R.30). There were five soldiers in this group at the time of the 
stabbing and witness identified accused as the one having the knife 
(R.29,31), but he a.id not know who actually stabbed him (R.31-32). 
He received three cut~, one at the junction of the shoulder and neck, 
one in the be.ck of his shoulder blade and one in his side. He saw no 
other knife during the evening (R• .32). Witness and O'Donnell, his 
partner, were dressed in full Military Police uniform, each had a 
pistol and O'Donnell also had a club (R.33). O'Donnell disappeared 
during the fight (R.34) • 

pr. Norman Otway Knight Gibbons, Resident_ Surgical Officer 
of Walton Hospital, testified that Hiller was aqmitted to the hospital 
about 11120 P.M. He was slightly shocked and had three stab wounds 
involving the chest, neck and shoulders and he had multiple abrasions. 
The neok wound was about "two inches across and on expiration j.t 
penetrated for a distance of about four inches underneath the skin 
into the muscles and was fairly clean. It didn't involve a:ny 
important structures in the neok. The wound of his shoulder was 
three inches ,aoross and it penetrated down to the bone of the shoulder 
blade entering the muscles but without damaging BnY' important structures. 
The third wound was about one inch across and that was in the r~ght 
lower chest. It went through between the ninth and the tenth ribs 
and it penetrated into his lungs. In all, the depth of it would be 
a.bout three and a halt' inches. That was also a clean wound." (R.37). 
These wounds could ha.ve been mo.de by an ordinary pocket knife with a 
blade three and a half to four inches long (R.39). Hiller WaA 
hospitalized 18 days because of these wounds (R.43). 

Private Cornelius F, O'Donnell, 234th Militan Police Company, 
testified that he was with Hiller at the Aintree Institute dance hall 
on the :ligh'!;. ~fl.March 1943 when the fight occurred and helped Hiller 
remove bis clothing at the Palace Theater. He identified the blouse, 
Exhibit •B•, shirt, Exhibit rc1~ tie, Exhibit •n•, pistol belt, 
Exhibit 'E', as the clothing removed from Hiller. The E;xhibits were 
then, with the consent of the Defense Counsel, received in evidence 
(R.45,46). Witness turned the clothing over to Captain Heck, his 
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commanding officer. He told the same story leading up to the time 
ot the tight as did Hiller. O'Donnell's testimony was substantially 
the same as that of Hiller. 

Captain Herman A, Heck, 2)4th Milita.ry Police Compamr, 
testified he was on duty at Seaforth Barracks the night of 1 March 
1943 and was called to a disturbance at Aintree involving two of his 
men. He identified accused in court. Witness stated he went out to 
the comp&ny' at Ma.ghull Camp in an effort to locate some of the men who 
on that evening had been at the Aintree Institute dance hall, and 
questioned several or them. He noticed that accused had a cut on his 
hand and wrist and finger when he came in and after questioning him 
placed him under arrest. Captain Heck placed Hiller and O'Donne'll 
on duty at the Aintree and Maghull area the night or l and 2 .March 
194.3 (R.57) and he secured the sergeant's clothes from O'Donnell 4t 
the Palace Theater at Aintree, and retained possession of them until 
he surrendered them to the trial judge advocate a halt hour bef'ore 
his testimony was given. Witness questioned accused after warning 
him of his rights, about 2 o'clock in the morning of 2 .March 1943, at 
which time aocused admitted being at the hall at the time the 
disturbance occurred and that he was trying to get out o:f the place, 
but asserted he saw no knife during the encollllter and that he got the 
cut on his wrist while trying to get out (R.58). Accused had been 
in bed, but upon orders of Captain Heck, arose and came to the orderly 
room. He was dressed in fatigue clothes when questioned and searched, 
When searched an ordinary pocket knif'e of a "scout type" was found in 
the pocket of the trousers he was wearing, Accused claimed that the 
trousers then worn by him were not his (R. 61) and denied knowing who 
owned the knife. The fatigue clothes seem to fit accused. Ha had 
previously denied when asked, that he had a_ knife and did not sq the 
clothes were not his until he was searched and the kn.ife was found 
(R.6.3) • Captain Heck produced the knife found in the trouser pocket 
of accused the morning of 2 March 1943 (R.65) and it was received in 
evidenoe without objeotion as Court's Exhibit 'A'. When received in 
court the knife had particles or tobacco and grit adhering to the 
blade and the interior of the knife was dirty, The largest blade 
was "close to three inches" in length and a halt inch in width (R.66). 

nQ. 	Direoting y~ attention to the night of 
March let, 1943, can you tell what you 
were doing on that evening? 

IUIUlllOOf 

A. 	At eight o•clock that evening I went to the 
Institute dance that was held at Aintree. 
About ten o'clock I saw two MP's walk ove~ 
to McLurkin and ask him something. I don't 
know what they said to him. They was taJ k1 ng 
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to him and I saw him get up and I saw the 
two MP's catch him on both arms, one on each, 
and then the crowd came in and started to 
fight. 

Q. 	 Did you recognize, or was the accused among 

those fighting? Can you testify that the 

accused was among those fighting? 


A. 	 Yes, sir. ****H-****** 
1111 lt ll U\ lt -lOI Xll JOE 

Q. 	 Did you see the accused at that time? 
A. 	 Yes, sir. 
Q. 	What was he doing? 
A. I saw him with th& knife in his hands. 
Q. 	 You saw him with the knife in his hands? 
A. Yes, sir. 
Q. 	What was he doing with the knife in his hands? 
A. 	Yes, sir. He was hitting an MP with it. 
Q. 	 Which MP was he hitting?
A. 	The Sergeant, the tall one. 
Q. 	 Could you see where he was hitting the MP 


with the knife? 

A. 	 No, sir. I couldn't say where. 
Q. 	 In general, will you describe what you saw? 
A. 	 He was standing up and he had a knife in hi.a 


left hand. I didn't know where he was hitting 

him offhand. I was upstairs. 


Q. 	 Can you describe the knife? What kind of 

knife was it? 


A. 	No, sir. I don't lmow just what kind it was. 
Q. 	Did you see the blade of the lmife? 
A. 	 I saw the blade, yes. 
Q. 	 Can you say how long the blade of the knife was? 
A. 	I couldn't say just how long, it was about 


that long•. 

Q. 	 How long did it look to you?
A. 	 Just about that (Indicating three inches). 


(R.68-69). 

****KltMKlllOCMM• 

Q. 	 Now, how sure are you that Richmond bad a knife? 
How sure or that are you?

A. 	Because I saw it. 
Q. 	 Because you saw it? 
A. 	 I saw it, yes. 
Q. 	What did he do with it? 
A. 	When I saw it he had it in his left hand. He 

was hitting with it. 

~. He was hitting the Sergeant? 

A. Yes. . 

· Q. But you couldn't see what part? 
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A. 	 I couldn't see what part. I could see him 

come up like that. I couldn't see how he was 
hitting him and where he was hitting him. (R.70). 

101 Kiil :II IOI ll IE IUll )(IOI 

Q. 	Do you know Private Richmond very well? 
A. 	Yes, sir. 
Q. 	Which hand does he use? 
A. 	 I think he is left handed. I am not sure. 
Q. 	 You are not sure. 
A. 	 No, sir. I am not sure. 
Q. 	Do you know whether he struck the Sergeant 

or not? 
A. 	 Yes, sir. 
Q. 	 Where did he strike him? 
A. I 	 don•t know where he struck him I know he 

was hitting him. I know that.***** {R.72). 

Witness saw the fight from the balcony and it was light enough for 
him to see them (R.74). Upon being recalled the witness, both on 
direct and cross-examination testified positively that he saw accused 
and Hiller fighting on the dance floor and also that he saw accused 
handling a knife with his left hand raised (R.127-131). 

4. The rights of the accused having been f'ully explained to him, 
at his own request he was sworn as a witness and testified that he 
left camp on the night of 1 March 1943 and went to the dance {R.75) 
where he was supposed to meet a girl. He danced with the girl twice, 

11and sat with her in the balcony. He was dressed in his "Class A
· unif.'orm and denied havlng a drink that evening or having a knife. 
While they were on the dance floor the girl stopped and there was a 
fight going on (R.77,79). Witness saw some MP ts upsta:i rs checking 
coats but did not see who was fighting because of the crowd (R.79,e9). 
He 11went through the cro\vd while they was fighting" to go upstairs 
after his coat o.nd though he did not see anybody with a knife, he was 
cut on the wrist. In answer to the question, t1·1Vho cut you", he said 
"I don•t know. They were pushing behind me, beside me and I cut 
myself'" (R.80,100). He did not hear any shot but got his girl 
downstairs "want out the door and went to the train" (R.81), the girl 
going to the train station with him. He got on the train going to 
Maghull leaving the girl standing at the station. He had no watch 
and didn1t know the time {R.84.) but he checked his pass at the orderly 
tent, went to the dispen::iary to get the cut on J:i.is arm fixed and 
returned to his tent (R.B5), went to bed and to sleep. The !;:P's 
ca.~e to hie tent later and told him not to put hiG clothes on, just a 
pair of pants for a few mir:.utes. He had hung up the suit he vm!'e 
from the dance and he grabbed a pair of pants, fatigneo, l:elonging to 
Hilliu.-: !.!o'!:l-:~· who he.d a bw'lk next to him (R.86,100), and put on his 
o~m mackina.w and went to the orderly tent. He didn't feel in the 
pockets of these trousers (R.86). Captain Heck and ethers were at 
the orderly tent and questioned him about being at the Institute and 
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searched him and found a knife, Court's Exhibit 'A', some cigarettes 
and keys. He denied ever seeing the knife·till it was found in his 
pocket (R.87,92,102) and insisted the knife and other articles 
belonged to William Mobley, but he admitt~d havin~ a similar knife 
(R.93,101). He was then sent to the gua.rdh6use (R.88). He described 
the young lady be was with as "sort of heavy set short" brunette, 
wearing a red coat which she kept on while he danced with her (R.S9). 
She·always wore a red coat (R.91). Asked bow Captain Heck searched 
him, accused anS\tered& "He hit that knife. He said, •lhat·•s tbat 
there•, and I brought it out." (R.89). Accused identified the knife 
by one nQ.ssing handle. He· first found· bis wrist was cut outside the 
door and felt the sting and when he "looked down and**** a~ the 
blood was dripping" (R.901 98). Accused denied knowing anyone by the 
name of Bridget Mccowan or knowing the name of the girl he described 
as wearing·the red coat but said he would know her· if he saw·her (R.93). 
He ins:S.sted he danced that night with only the one girl who wore the 
red coat (R.94,96). He sat in the balcony with her and daneed with 
her twice (R.94) but didn't remember her name but would remember it 
if it was told to him. When asked if it was Bridget·McCowan ha 
answered "I don•t know, sir" but admitted knowing a girl called 
Bridie. However, ehe was not the girl he was with and he denied 
dancing with Bridie that night and didn't know whether she wore a red 
coat or not (R.97). When requested to write his name, accused-wrote 
with his lert hand (R.99). He identified a pair of trousers which 
were admitted in evidence as Defendant's Exhibit •A•, bearing serial 
number M9763, as being the trousers belonging to William Mobley which 
he found l!cying across the bed and which he bad on about midnight ot 
1March194.3 at Aintree (R.102,lOJ). 

Bridget Mccowan, 16t years old, testified she lmew accused 
and gave his name. She had seen accused previously, and first saw 
him at the Aintree dance the night or l Maroh 1943 at about 9125 p.m. 
He was the only boy she danced with that evening (R.104-105). She 
was dressed in a pink blouse, blue Bkirt and red coat, which coc.t 
-ehe wore while dancing (R.105). Witness saw no one else in the hall 
with a red coat (R.1071108). She lett the dance hall b1 herself' and 
met her two sisters and her father and bad to wait some time tor the 
"five to eleven" car home (R.105,lo6). At the end or her dance with 
accused she said "Thanks" and walked awa1• She did not at &.rfY time 
leave ~he dance hall with accused (R.107) nor did she ever se>to the 
station w1th him (R.ll41ll6) • There is an interval during the 
dances at 9&25 and it was during the interval. that she danced with 
accused. She and accused were alone together talking in the balcony 
(R.f~) for but a short time just before they danced, which dance 
last ~out five minutes, at the end of which she walked off and talked 
to ergeant Cannon. This was before the fight which started after 
she haJ. J.d.nc;Q~ .tlth accused and while witness was dancing with a 
girl (R.109). She did not lmow who was fighting and on seeing some 
blood on the MP's face, she left and went to the ladies• cloak room. 



(43) 

First Sergeant Walter G, Cannon, Compa.nY B. 383rd Engineer 
Battalion, testified he was at the Aintree Institute Hall attending 
the dance on the night or l March 194.3. He saw accused when he 
first entered the dance floor and when accused was dancing (R.121). 
There was an investigation that night in camp (R.118). Accused was 
brought into the orderly room. He had a bruise on one of his hands 
(R.119). 

5. The accused while admitting his presence at the Aintree 
Institute dance hall on the night of l March l94J, denied that he had 
committed the assault on Hiller, and testified to facts which if true 
would show that he had not participated in the fracas and was not 
present when Hiller received the stab wounds. Stated otherwise, 
accused's defense was that or alibi. 

While the in~ured soldier, Hiller, could not identify accused 
as the one who stabbed him, his testimony is positive and absolute 
that accused participated in the assault upon him, and that at the 
time accused was armed with a knife with a blade six inches long. 
Hiller saw no other knife during the evening (R.29,30,.31). The 
witness, Rees; identified accused as being one or the colored soldiers 
who was with Hiller immediately prior to the general disorder (R.2.3, 
48). Dr, Gibbons described Hiller's wounds as being inflicted by a 
sharp pointed instrument with a blade not exceedingi" to .3/4" in 
width and about -*' in length (R.38) • Gray positively identified 
accused as the soldier who stabbed Hiller (R.68-70,72,127-131). 
There was also proof that accused had suffered a cut on his left wrist 
and on one of his fingers (R.59). Accused's statement that he was 
not present is weakened by the testimony 0£ the witness Mccowan 
(R.l05,107,108,ll6). 

An issue or £act was thereby created for determination by 
the Court. It was wholly within its province to believe or disbelieve 
accused's testimony or to reconcile it with the prosecution's 6Vidence. 
There was substantial, competent evidence to sustain the Court's 
finding that it was accused who stabbed Hiller, and under such 
circumstances the findings of the Court will not be disturbed by the 
Board of Review. (CM 145791 (1921); CM 161833 (1924), CM 192609, 
Rehearing (1930), Dig.Ops.JAG., 1912-1940, par.408(2), p.259; 
CM ETO 492, Lewis). 

6. Accused was charged with assault upon Hiller with intent to 
commit a felony, to-wit murder (Charge I and its Specification). 

The evidence shows that accused was one of the numerous 
assailants of the military policemen at the time and place alleged 
in the !::;-ec:!.f~'.....:ation.. During the disorder he was armed with a knife. 
At a critical moment in the fracas Hiller was stabbed. Gray testifies 
without reservation or qualification that he saw accused strike Hiller 
with his knife. 

239336 
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"Assault with 	intent to murder.- This is an 
assault aggravated by the concurrence of a 
specific intent to murder; in other words, 
it is an attempt to murder. As in other 
attempts there must be an overt act, beyond 
mere preparation or threats, or an attempt 
to make an attempt. *****"• (M.C.M., par.148J.,
pp.178,1?9). 

There is but one question which can arise under the evidence 
in this case and that is whether there is proof or a specific intent 
on the part of accused to commit murder? 

The evidence without contradiction shows that the two military
policemen, Hiller and O'Donnell, while in the performance or their duty 
in maintaining order in the dance hall attempted to remove a soldier, 
McLurkin, from the hall. They immediately became the objects of an 
attack by a group or colored soldiers who were present. Accused was 
one of the group, and was armed with and displayed a. dangero~, long
bladed knife. The policemen defended themselves against the assault, 
during which they were both disarmed by their assailants. In the 

. course or the combat, Hiller was stabbed by accused. 

From accused's own evidence he was fully aware that Hiller 
and O'Donnell were military policemen (R.78,Sl,99,100). Both were 
dressed in full uniform (R•.33) and wore military police brazarda on 
their arms (R.15,33). They had been expressly ordered to patrol duty 
whicb included the checking or and maintenance or order in the Aintree 
Institute dance hall (R.27147,57). Hiller was an officer within his 
proper district, and known or generally acknowledged to bear the office 
he had assmn.ed. When Hiller discovered MoLurkin in a public place 
improperly dressed he was performing his duty in calling such 
irregularity to his attention. Upon McLurkin becoming disorderl1 the 
two militaey policemen acted entirely within the scope or their 
authorit1 in attempting to remove him from the dance hall. 

Accused gratuitously interfered with Hiller's performance or 
his duty- to maintain order and decorum and regardless of Hiller's 
conduct in defending himself' af'ter he and o•Do:anell were assailed, 
the action oi' accused in stabbing him was without a shadow or excuse, 
and there is nothing revealed by the evidence which serves to reduce 
or mitigate the seriousness .ot the ottensa. Had Hiller's death 
resulted, accused would have been guilt1 of murder (l Wharton's Cr. 
Law, sec.S41, p.778J 29 c.J., seo.68, p.1093); hence the evidence 
tull1 sustains the charge or an assault with intent to commit a i'elo?l3', 
towdts murder. 

There is no evidence in the record that accused made an 

assault on O'Donnell, oonsequent17 the Court was entirely correct in 

acquitting accused or the charge insofar as it involved O'Donnell. 
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The Board of Review is of the opinion that the record is 
legally sufficient to sustain the findings of guilty of Charge I and 
its Specifications that accused committed an assault upon Hiller with 
intent to commit a felony, to-wit: murder. 

8. The Specification of Charge II alleges that accused wrongfully 
interfered with the two military policemen, Hiller and O'Donnell, in 
the lawful execution of their office at the Aintree Institute Dance Hall 
on 1 March 1943. Such offense is a violation of the 96th Article of' 
War. It is obvious that part of the proof supporting this charge is 
included within the evidence proving the offense under Charge I and 
its Specification. There is substantial evidence that accused directly 
interfered with the two military policemen, Hiller and O'Donnell, when 
they attempted to remove McLurkin from the dance hall when he became 
disorderly. While the serious aspect of the interference occurred 
when accused stabbed Hiller, the preferring of Charge II and its 
Specification is not in violation of the policy announced in M.C.M., 
par.Z71 p.17 "One transaction, or what is substantially one transac
tion should not be made the basis for an unreasonable multiplication 
of charges against one person". Involved in its proof is conduct on 
the part of accused towards both Hiller and O'Donnell constituting a 
separate and distinct offense from that of the assault with intent to 
murder Hiller. The Board of' Review is of the opinion that the record 
is legally sufficient to sustain the findings of guilty of Charge II 
and its Specif.'ication. 

9. The Court was legally constituted and had jurisdiction of' 
accused and the offenses. No errors injuriously af'f'ecting the 
substantial rights of' the accused were committed during the trial.. 
The sentence of the Court is legal. The Board of Review is vf the 
opinion that.the record is legally sufficient to support ill of the 
findings of guilty and the sentence. 

10. Accused is 22 years old. He has been sentenced to 15 years 
confinement for an act recognized as an offense of a civil nature and 
so punishable by penitentiary confinement for more than one yex: b-.r 
R.S.5346, Crim. Code, sec.276, lS u.s.c. 4551 and which renders his 
retention in the service undesirable. War Department Directive 
(AG 253 (2-6-41} E} 26 February 1941, requires that prisoners u.."lder 
31 years of age with sentences of not more than 10 years be confined 
in a Federal Correctional Institution or Reformatory. Inasmuch as the 
sentence herein is for 15 years, the reviewing authority correctly 
designated the United States Penitentiary, I..ewaburg, Pennsylvania,· as 
the place of' confinement. Accused's return to the United States and 
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execution of sentence to dishonorable discharge is authorized (GO 1371 

ETOUSA, 9 Sept 1942, as amended by GO #63, ETaJSA, 4 Dec 1942). 
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2 !~ JUU 1943WD, Branch Office, TJAG., with ETOUSA. ~ TO: Comrnand:f ng 
General, Western Base Section, sos, ETOUSA. 

1. In the case of Pfc. JOE T. RICHMOND (3404.3109), Compa.ey B, 
383rd Eng. Bn. (Separate), attention is invited to the .foregoing 
holding by the Board o.f Review, that the record of trial is legalq 
sufficient to support the fincU ngs and the sentence, which holding is 
hereby approved. Under the provisions or Article of War 5<*, you 
now have authority to order the execution or the sentence. 

2. When copies or the published order are forwarded to this 
office they should be accompanied by the foregoing holding and this 
indorsement. The file number or the record in this office is ETO 503. 
For convenience or reference please place that number in brackets at 
~e end or the order: (ETO 503}. 

/f!l/lf~~
/ / :.t. c. McNEIL, . I 

Brigadier General, U. S. Arrq1 
Assistant Judge Advocate General 

1 Incla 
Holding of Board of Review. 
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Branch Offioe of The Judge Advocate General 

with the 
European Theater of Operations 

APO 871. 

Board of Review• 
• :·' J 

ETO 506. 

UN 1·T ED ST ATES ) EASTERN BASE SECTION, SERVICF.S 
)
) 

OF SUPPLY, EUROPEAN THEATER OF 
OPERATIONS. 

Private JAMES {NMI) BRYSON {34.302547), 
Company "A", 827th Engineer Aviation 
Battalion. 

Trial b;r G.c.M., convened at 
Ipswioh, Suffolk, England, 
19 Ma;:r 1943. Sentences 
Dishonorable discharge, total 
forfeitures and confinement at 

) hard labor for five years. 
) Penitentiary. 

BOWING by the BOARD OF REVIEW 

RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates. 


1. The record of trial in the case of the soldier above named 
has been examined by the Board of' Review. 

2. The accused was tried upon the following Charge and 
Specitications 

OJWlQ'la Violation or the 92nd Article of' War. 
Specitications In that Private James Bryson, 

Compa.riy 11A1 , 827th Engineer Aviation Battalion, 
did at Diss, Nortolk, England, on or about 
1 Mq 1943, with malloe aforethought, w1ll.1Ul.1J', 
deliberatel.1', f'eloniouslJ",; unlawtull.J", and with 
premeditation kill one Cyril Easto, 15 Stanley 
Road, Diss, Norfolk, England, a human beingl 
by cutting him on the throat w1th a knife. 

He pleaded not guilty to the Charge and Specification, and was found 
guilty or the Specification, except the words "with malice a:f'orethought, 
deliberately and with premeditation", of the excepted words, not 
guilty, and not guilty of the Charge but guilty of "'Yiolation of the 
93rd Article of War. Evidence of one previoua conviction for failure 
to take prophylactic treatment was introduced. He was sentenced to 

·? ,f . • . I 
'-':i... ....,: ~ 

-1

http:w1ll.1Ul.1J


(50) 

he dishonorably disoharged the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor at 
such plaoe as the reviewing authorit7 ma:y- direct ror ten 7ears. 

The reviewing authorit7 approved the sentence but reduced 
the period or confinement to five ,.ears; designated the United States 
Penitentiary', Iswisburg, Pennsylvania, as the place or confinement, 
and forwarded the record or trial for aotion pursuant to J.rticle or 
War sot. . . 

PRQSEQUTIQN'S EV!DENC~ 

3. The accused was a member of Company "A", 827th Engineer 
Aviation Battalion (R.21) which was stationed on 1 May 1943 at or 
near Eye, suttolk, England (R.20). C;yril Isonard Charles Easto, 
hereatter designated deceased, was an unmarried British civilian, 
aged 36 years, who on and prior to said date resided at Diss, Nor.tolk, 
England (R.281 29). He was emplo;red as a garage hand by' W. D. Ch1tt7 
Ltd. 1 at Diss (R.29). A.t the age ot 12 he had suftered an amptltation 
ot his left leg at a point 7 inches below the knee (R.28). The 
excised part of the leg was replaoed with a wooden peg (R. 7) • 

4. Victoria Road is a public bighwa7, extending from the 
shopping center of Diss in an a.pproxima.te easterly direction. Park 
Road is a westerly extension of Victoria Road. Mere Street extends 
north and south from the intersection of Victoria Road and Park Road.J 
1t rid.ens as it approaches Victoria Road and forms an inverted •vu 
mouth. Within the mouth thus tormed is an "island", slightl7 
elevated above the street scr.tace upon which is erected a brick 
structure occupied as a w.v.s. Canteen. The •island" is surrounded 
b7 curbing and ia triangular shaped. 

Approxill8.tefy 3/5 miles east of the "island", Victoria Road 
is croBsed at right angles b7 an elevated railway bridge. The camp 
ot the 827th Engineer Aviation Battalion was on 1 May·1943, located 
on Victoria Road at Brome (R.29) a considerable distance east or the 
raillf&y' bridge. 

(Exhibit 51 Prosecution). 

5. l!!see Lionel Cobb and Han7 Leach, British civilians and 
residents of Diss, at about 11112 P.14., on 1 148.1' 1943, were at the 
"triangl:e" above described. It was very dark at that hour. Cobb) 
testified that as he was about to cross Parle Road to his home, 
deceased coming from the opposite direction, bumped into him with 
the remarks •somebody just hit me in the neck"• Cobb recognized 
deceased by' bis voice. Deceased coll.apsed to the ground in a few 
seconds (R.7) without speaking further. Cobb dispatched his son, 
who had appeared on the scene, for the police. When the police 
arrived the7 flashed a torch and Cobb saw a gash on the left side of 
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deceased•s neck. 'Blood was streaming from it. The police gave first 
aid until the appearance of the ambulance 25 minutes later (R.8,12) 
when deceased was placed in the ambulance for removal to the Emergency 
Hospital at Eye (R.10). He died enroute (R.10) and upon arrival at the 
hospital, soon atter mid-night 1-2 Mq' 194.3, was pronounced dead by the 
doctor (R.11). 

Ipspeotor Georf?'3 William Leyburp of the Nortolk Constabulary 
stationed at Diss testified that he arrived at the scene of the homicide 
shortly a.f'ter 11120 P.M., on 1 May 1943. He had been preceded by a 
police constable who was administering first aid treatment upon the 
Inspector's arrival (R.12). There was an interval ot 25 minutes .from 
the arrival ot the Inspector to the time the ambulance appeared and 
deceased was taken avrq (R.12). In the roadway tacing Mere Street he 
found a large envelope laying about 3 feet from the curb and 5 or 6 yards 
from deceased (R.12). On the envelope were the following inscriptions, 
written in i!lk' 11Sgt. T. c. B175on • 34119870 • C HE F S - APO 989, 
c/o Postmaster, Seattle, Washingtontt (in two places on the envelope); 
"From Pvt. James Bl'yson, Co.A., 827th Eng. Bn. Avn., APO 527, c/o 
Postmaster, New York Cit7, N.I" (in two places on the envelope) and 
"From Pvt. James Bryson, Co.A, 827" (in one place on the envelope). 
Contained in the envelope at the time or its discover.r werea (1) a 
photograph of a colored United States soldier which was contained in an 
envelope bearing the following inscri,Ptions: "From Pvt. James Bryson, 
Co.A, 827th Engr. Bn. AVN, APO 527 c/o Postmaster, New York Cit7, N.I" 
and "Sgt. t HA D E Bryson, .34119870, APO 989, c/o Postmaster, Seattle, 
Washington"; (2) an Arrq Institute Catalog 1Jiha.t would YW like to 
learnI; (3) an envelope bearing the it>.soription "The Writers• Pocket 
ot British Stationery - high class pa.per at a convenient price". The 
exterior envelope and 1ts contents were produced in court a.."'ld -.1ere 
identified b7 Inspector Leyburn as being the articles round by him at 
the soene or the homicide and delivered by witness to Detective 
Inspector William Garner or the Norfolk Constabulary. The same were 
admitted 1n evidence without objection; were marked "Exhibit 11 
Prosecution" and are a part or the record or trial (R.13). Witness 
testified that the photograph which was contained in the envelop0 
(Exhibit 1, Prosecution) is a picture or acoused (R.13). 

Deceased was lying on the pavement facing Park Road with his 
feet in the gu.tter and his head near an iron railing which surrounds 
the W.V.s. Canteen (R.12). The wound was on the left side of the neck 
and was about three inches long (R.12). There were large splashes or 
blood from the curb facing Mere Street across the "island" - a distance 
or 5 yards - to where deceased was found (R.U). Witness stated his 
opinion that deceased had been struck while standing on the curb facing 
Mere Street and had staggered across the ttisland" t6 the opposite curb 
on Park Road ('R.U). Deceased did not speak after his first statement 
to witness Cobb (R.8114). 
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Dr, David Hamilton Fulton, pathologist at the Peterborough 
Memorial. Hospital testified that he performed the post-mortem on deceased 
on 2 J4q 1943 (R.15) • Deceased• s body was identified by' his brother, 
Warrant Officer Alexander w. A, Easto, in the presence of Dr. Fulton, 
Inspector Wil 11 am Garner, Norfolk Constabulary, Sgt. Stephen J, Graham, 
assigned to the office of the Provost Marshal General, ETOOSA, and 
others (R.15127). Dr. Fulton testif'ied that deceased bad a wound in 
bis neck beginning 3 inches beneath bis lert ear and running horizontally 
to about one inch below the chin. Th6 edges or the wound were cleanly 
cut. There was a good deal ot blood on the mants chest, abdomen and on 
his right hand. There were no other wounds or bruises. Witness was 
of the opinion that the neck wound was caused by "a sharp instrument 
such as a knife" (R.15). The deepest part or the wound was at the back 
and in front it was superficial. In the back or the wound the 
sternocleido mastoid muscle was divided and the wound extended down to 
the vertebrae column, A small ·chip or bone had been removed at the 
upper surface of the fif'th cervical vertebrae. The left internal 
jugular vein bad been cleanly divided, but the carotid artery had escaped 
entirely. The larynx was undamaged (R.16). The Doctor expressed the 
opinion that "it would have needed considerable force to drive the point 
or a weapon and remove part of the bone", and he also thought "what 
happened was that the weapon was pushed into the neck almost at right 
angles and was drawn straight forward. The neck. was pierced by the 
weapon and drawn forward" (R.16). Death was due to a hemorrhage from 
the divided jugular vein (R.16). Witness further stated his opinion to 
be_ that the person delivering the blow "was probably standing in front 
of the man that was stabbed because bad he been standing behind him and 
reached around to do it, I would e~ct the wound would come around the 
neck more. It seemed it must have been done f'rom the front. ** If' the 
knif'~s very sharp, it wouldn't take much force, and if it was blUnt it 
would take more force" (R.16). The deceased must have been standing 
upright when the blow was il1flicted (R.17). 

Detective Inspector Willlam-Ga.rner_of the Norfolk 6onstabulary 
stationed at Norwich; identified "Exhibit 1, Prosecution" as being the 
eIIVelope and contents delivered to him by Inspector Leyburn on 2 Mq · 
1943 (R.17). He identified the photograph contained in the eIIVelope as 
being that of the accused (R.18). Witness testified he was in charge 
of' the police investigation of the death of deceased (R.18) 1 and in 
the course of such investigation had occasion to speak to accused. At 
3120 P.M., on 2 ~ 19431 witness and Lieut. O'Neil of the P,M.G. 
Department, u.s. Arlir:/, interviewed accused at the camp or Co.A., S27th 
Engr. Av. Bn. Accused was properly warned of his rights. He denied 
all knowledge of the homicide (R.18). Subsequently on Tuesday, 4 ~ 
1943, acellsed appeared be.f'ore Inspector Garner, Lieut. O'Neil and 
Sgt. Stephen G, Graham at the Diss Police Station. Witness again 
warned accuse~ of' his righte, but he persisted in bis denial and then 
witness informed accused that he (Inspector Garner) "was not satisfied 
with the statement and didn•t believe it, and he should think it over 
until you were !n a position to prove different" (R.18). At 2&30 P.M.~ 
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on the same date, witness was told accused wanted to see him, and upon 
going to him said: "I understand you want to see me, Bryson" and 

accused replied: ""Yea, sir, I want to tell you the truth about what 
happened on Saturday". Before accused made any further remarks the 
Inspector cautioned him as to bis rights and "read to him our caution, 
and wrote it down and he himself signed it" (R.lS). This caution was 
the :following: "I have been told that I am not obliged to SS.'1' anything 
unless I wish to do so and that anything I ss:y will be taken down in 
writing and ma.,. be used j.n evidence" (R.20). Accused then ma.de his 
statement "of' his own free w;lll" and there were oo promises made (R.20).
The Inspector then ntook it down in writing and handed it to him and 
he read it, and he said there was nothing he wanted to add11 • Accused 
signed both pages o:f the statement and also affixed his sigr.ature at 
the conclusion of. the warning, - he signed three times. Accused made 
his statement in thfl presence of.Sgt. Graham and Lieut. Ha.rel.er (R.19). 
The confession, "Exhibit 2, Prosecution", without objection, was 
admitted in evi~ence and read to the Court. The following is a true 
and correct copy of sames 

n County Police Station, Diss. 
4th May 1943. 

James Bryson saith, 
•I have been told that I am not obliged to BFJ:3' 


anything unless I wish to do so & that anything 

I ss:y will be taken down in writing and may be 

used in evidence• 


(Signed) James Bryson 

I wish to tell the truth now about.what happened 

on Saturday night. Arter I lett the pub I cElllle 

on down towards the corner. I was picking my 

teeth with my knife as I had been eating fish & 

the blade was open. Just below the corner I met 

a man, a civilian. He spoke to me first and said 

•Hey, have you had a good time tonight, do you 

want to have some :f'un with a girl' I said 'Yes! 

and he said rcome along with met. I turned around 

and just went back up the street with him. He 

stopped at the corner and grabbed at my flys and 

pulled them open and grabbed my penis & test!cles. 

I was surprised & got angry and pulled my knife 

out of my coat pocket with my right hand and 

struck him in the neck with it. He let go of my 

privates and I walked away. When I struck him my 

envelope was under my right arm. When I left him 

the man was still standing there. I struck him 

to protect myself I di.d not mean to kill him. 

When I got :r;iearly to the little bridge near the 

pub near the golf course I missed my envelope 

and turned around to go back and look :for it. 
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I met two.american soldiers and spoke to them 
and told them I had lost my pass and picture 
and that I had cut a man and had to go back 
and find it. . I also told them my 

(End of page one) 
name and my number ot my own fre~ will and that 
I was in Company "A" 827th. Arter I got to the 
tiret tilli.ng station on the left I turned 
around & walked straight back to camp. I called 
in at the cookhouse and saw James L. Pace and 
James Barber. I gave Pace a black handled knife 
but that was not the knife I used on the man. 
The knife I used on the man was the white handled 
knife which the guard took from me on StltlQ.q & 
it is the same knife which Inspector Garner 
showed me on SundaJ", the knife I bought at Eye. 
It the civilian had not spoken to me I shoUld 
not have spoken to him, and if he had not 
caught hold ot my penis and testicles I should 
not have done anything to him. I did not tell 
you the truth at first because I was kind ot 
nervous and upeet. I am sorry tor all the 
trouble I have caused but if the man had not 
interfered with me it would not have happened. 
What he did to me made me very angry and tor a 
moment I did not know what I was doing. The 
knife was open in my pocket because I had been 
picking my teeth w1th it until I met this man. 
This statement has been read to me and it is 
true. There is nothing I wish to add to it. 

(Signed) James Bryson 

Statement taken &written by Detective Inspector 
w. Garner in the presence of Lieutenant E. A. 
Harder, Compa,n;r "A" 827th Engineering Aviation 
Battn. & Stephen J. Graham, Agent, I.D •.P.M.G. 
u.s. Forces. a 

There was presented to Inspector Garner a aingle-bladed knife, with 
the name "Charles Bratson &Son, Sheffield" on the blade which ie 
approximately 2-f inches long. It has an imitation composition pearl 
handle with three rivets. The widest pa.rt .is about t inoh. The 
witness identified it as the knife which had been handed to him on 
2 May 1943 and testified he showed it to accused, who said it was his 
knife and he had bought it three days earlier in Eye for five shillings. 
SUbsequentl1 accused was shown the knife and stated to witness that 
11 it was the knife he w..as picking his teeth with and stabbed the 
deceased wi1in°.(R.19).. Without objection the knife, marked "Prosecu
tion Exhibit 311 , was admitted in evidence. 
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Lieutenant Raymond G, Dozier, Jr., 829th Eng. Avn. Bn., 
testified that his battalion on 1 }lay'· 1943 was stationed at Eye next 
to 827th Eng, Avn. Bn, On that date he was O,D, for both battalions, 
Upon request of Lieut. Bell, Adjutant of 827th Eng, Avn. Bn., the 
witness at about lls30 A.M., Sundey' 2 May 1~4.3, took accused into 
custo~. Before placing him in the cell, witness searched accused, 
and took from his person "a knife similar to •Prosecution Exhibit J'" 
(R,21) • 

Sgt, Stephen J. Graham, I.D,, P,11,G, U,S.Forces, testified 
that he was present on 3 May 1943 at the camp or the 827th Eng, Avn. 
Bn., when two statements were taken from accused - being accused's 
second and third statements. Before the second statement wa.S 
obtained accused was warned or his rights, and in such statement he 
denied all connection with the killing of deceased and stated he was 
not at the scene of the crime (R,22), Upon being shown "Exhibit 2, 
Prosecution", the Witness declared that it was accused's third 
statement; that witness was present when accused si~d it; that 
accused, prior to making this statement was informed that any statement 
was pcrely- voluntary, no benefits could be promised, it might be used 
in evidence against him and it was being taken down in writing (R,23). 
The statement was read to accused by- Inspector Garner before accused 
signed it, 

"Prosecution Ex.3" was shown Sgt. Graham and he identified it 
as the knife given to him by the O,D. at the time Bryson was brought 
in, Witness showed the knife to accused who said it was the knife 
he stabbed the man w1th (R. 23) • 

"Prosecution Ex.l" (being the exterior eJIV'elope, photograph, 

interior envelope, Manual of the Army Institute and package ot 

writing paper) was identified by- the witness. He showed the 

articles to accused at time accused ma.de his last statement 
"Exhibit 21 Prosecution" - who admitted that the1 were his property 

and stated he bad lost them in Diss (R. 24) • 


Pyt, Qalus Q, Funderburk, Co.A, 827th Eng,_ Avn. Bn,, 
testified he knew accused; that on the evening of 1 May.194.3, he, with 
accused, visited Eye and then •ent to Diss. The two soldiers got 

· oft -the bus in Diss at the show - "Cineman, The1 then went to the 
post-of.fice, visited a chip-shop, and a public house, Leaving the 
latter place they went to another public house "on the corner" and 
stayed there until it closed, when they went to the M.P. truck which 
stood about 200 yards from the last mentioned public house (R.24). 
At the truck, witness lost sight or accused and did not-know what 
had become ot him, The two soldiers drank beer and cider - no hard 
liquor during that evening, Upon having his memory refreshed by a 
prior written statement made by him, witness stated that it was 
about 10:30 P,14,, when the;r reached the truck, Funderburk, upon 
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being shown "Exhibit 1, Prosecution", stated it looked like an 
envelope accused carried tmd.er his arm during the evening and which 
he had at the public house·(R.25). 

T/5 Jimmie L, Pace, Co.A, B27th Eng. Avn. Bn., stated that 
he saw accused in the camp kitchen at about 12:30 A.M., 2 May'l943· 
when "he came in and asked for something to eat, some coffee or 
something" • Accused spoke normal and was very quiet during the 
course of the conversation (R.27). 

Staff Sergeant Todd s. Jo~~son, Jr., Co.c, 829th Engr. Avn. 
Bn., testified that he mot an .A.m9rica..~ colored soldier about 12:15 
o•clock on the morning of 2 r.:s.y 194.3. Witness and Corporal Harry 
c. Sanders, Co.c, 829th Engr. Avn. Bn., had traveled on a railroad 
train from Norwich to Diss arriving at the latter point about mid
night. They commenced to walk to the company camp which is .located 
east of Diss on the opposite side of Victoria Road from the camp of 
the 827th Engr. Avn. Bn. When they were about 1t miles east or 
Diss this colored soldier walked up and asked them if they were 
American soldiers. Upon receiving an affirmative answer the colored 
soldier said he had just cut a man's throat. He said he had lost 
something and had to go back to find it and he voluntarily gave his 
name, rank, serial number and outfit. Witness remembered the soldier 
said he belonged to the 827th. He didn't appear drunk but he had 
had something to drink. He was calm and spoke in a clear intelligible 
voice (R.29,.30,.31). Defense counsel stipulated that it was accused 
who had the conversation with witness (R.30). 

Yirs, Eileen Youngman testified that she was the wife of the 
licensee of the "Cock Inn11 which is located on Dann1ark Street L'1. 
Diss, She identified accused in court and stated that the last 
time she saw him was in "my own house" at about 8 P.M., Saturday 
eveni.~g 1 May 1943. He was with four other soldiers. He had a 
llgin and chaser" and that was all. · ill of the soldiers seemed 
"quite right" and accused did not appear to have been drinking. The 
soldiers left before 8130 P.M., Accused bad an envelope similar to 
"Exhibit 1, Prosecution" and took it with him when he lef't {R•.31,.32). 

It was stipulated in open court between the Trial Judge 
Advocate and defense counsel that ~orpora:t Ha.r1"'C, Sander;, Co.a, 
S29th Eng, Avn. Bn., ii' in court o.nd sworn, would testify substantially 
as ·did·Staff' Sergeant Todd S. Johnson, Jr. 

DEFE.]SE IS EVIDENCE 

6. The defense presented witnesses who testified as followsa 

fv:t,. Fred Rogers, Medical Section, Co.c, 827th Engr. Avn. Bn., 
stated that he had met deceased about 12 April 1943 in Diss. Witness 
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bad been to a public house and when it closed he went to his bicycle. 
He was in the middle of a street and a civilian approached him (at 
this point the Trial Judge Advocate conceded that this conversation 
was between the witness and deceased), and asked, "What's the trouble?" 
Witness replied: "I have a flat tire". The civilian walked with a 
limp - he had to pick up his leg. He had been talking to some 
soldiers and a girl and when he left they all said, "Good night, Dick". 
Deceased asked witness if he were out looking for a girl friend, and 
witness replied: "Yes". Deceased said: "You didntt have any luck?tt 
Witness answered: "No, sir" Deceased then asked witness if he w&re 
hot natured and witness replied: "To a certain extent"• Deceased 
said: "I bet you have a big penis"• Witness: HI have a pretty good 
sized one"• The deoeased then asked witness to take his penis out and 
let him see it to which the witness asked him what he thought he was. 
Deceased reached down at witness's pants and grabbed his penis. He 
did not open the fly of the trousers, but grabbed hold of the penis 
through the pants. Witness pushed him awa:y-. Deceased asked witness 
if he would like a girl friend and said he would take him where he 
could get one. He walked along with witness, explaining to witness 
that some people have passion in their throats and informed witness if 
he went along with him, witness could get relier. Witness told 
deceased to get awa:y- from him, but deceased grabbed his arm and wanted 
to take him up the road. Witness said he was not that kind, but 
deceased begged witness four or five times to go with him to which 
witness replied: "No". The M.P. truck came along and picked up 
witness (R.33 and .34). 

Phillips Charles Nash, testified that his address was 28 Royden 
Road, Diss, England; that he was an apprentice mechanio at w. D. Chitty, 
Ltd; that he did not know accused, but knew deceased because he worked 
with him and that deceased ~s:ted tb1n~ to him. On several 
occasions deceased wanted to interfere with him "but not being that 
type or boy I just didn't have anything to do with him. He certainly 
wanted to interfere with my body". Deceased made sexual advances to 
witness but once and then witness "made it quite plain to him"• He 
said: "Can't I just feel you?" (R.35). 

;Eaul Edward Cook, stated his age was 15 years and lived at 
Horsham - 10 miles from Diss. He also worked for w. D. Chitty, Ltd., 
in Diss, was a fellow workman or Phillips Charles Nash, and was 
acquainted with deceased. Deceased made improper advances to witness 
about six or seven times within the past year while witness was at 
work; the last one was around January - about three months ago. 
Deceased asked witness to go into the works laboratory and some words 
were used such as "toss one orrn. Witness knew the meaning of such 
words (R.36,.37) • 

It wa.13 stipulated that if one liathan James Watling were sworn 
he would testify that he was of the age of 17 years and that within a 
period of 18 months prior to trial the deceased, Easto, had al.so 
solicited him to indulge in unnatural and indecent praotioes. 
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The Defense announced that the accused would make an unsworn 
statement, that his rights had been tull.y explained to him and that 
he understood that he had three options. The court then received 
accused1s tmaWorn statement as follows: 

•Sirs 	 On Saturday night, Mq the 2nd, I was 
in the pub that night and I came out and when 
when I came out I met this gentleman, Mr. Cyril, 
and he said rHe7, did you have a good time · 
tonight', and I said •No•, and he said •Do 
70u want a girl•, and I said 'I dontt mind•, 
and he said 'Come with mer, and I said 'Alright', 
and I turned around and went up the street, 
and we got to the corner, and he said 'Go thiswq•, and we went up the road a little Wq'S 

·and he stopped, and I stopped, and he turned 
around and grabbed me by- the tly- and then he 
grabbed my penis and testicles and squeezed on 
them, ud I bad rq knif'e open and I sttuck him, 
and I thought about rq papers, and I turned 
around and went to hunt tor them, and couldn't 
find them, and went to camp and went to bed.• 
(R.38) • 

_ 7. There are several questions with respect to the admission ot 
evidence which require considerations 

(a) - Jesse Lionel Cobb, a witness for the prosecution, 
testified that the dec~ased bumped into him at the •triangle" or 
"island" at the intersection or Park Road, Mere Street and Victoria 
Road in Diss at about llzl2 P.M., on l May 194.3; As deceased and the 
witness met, deceased said: "Someboey' just hit me in the neck"• 
Deceased then tell to the ground and spoke n0 more (R.7) • It may be 
inferred from the evidence that deceased had been stabbed while on the 
Mere Street side or the "island• and had immediately' staggered aoross 
the "island" to the opposite curb on Park Road where he uttered the 
above statement and then collapaed (R.8,12,14). Cleari,. such 
statement was part or the res ~stae_and admissible as such. (111.c.M~
par.ll~ p.18; CM 193895 (19,36, Dig.Ops.JAG.,1912-1940, par• .395(24), 
p.216; CM ETO 438, Smith). 

(b) - The record does not recite that the defense waived its 
cross-examination of prosecution's witness, Dr. David Hamilton Fulton. 
However, it does state: "There being no more questions, the witness 
was excused" (R.17) • The record or trial was e~ed b7 Defense 
Counsel and initialed b7 him bef'ore .authentication (R.39). Such 
state of the record makes it obvious that the defense waived its 
cross-axsm1ut.t.;;ion or Dr. Fulton, although there is no formal 
declaration of such waiver. 
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(o) - Prosecutionls witness, Sgt. Stephen J. Graham, I.D., 
P~M.G., u.s. Forces, testified that the envelopes, photograph and 
papers, constituting in the aggregate "Exhibit l, Prosecution" were 
shown accused at the time aocused made his last statement (Exhibit 2, 
Prosecution). Accused admitted the articles constituting "Exhibit l, 
Prosecution11 were his property and that he bad lost them in Diss. 
This was an admission against interest and admissible as such, 
independent of any proof of its volwitary nature. (M.C.M., par.114]?, 
p.ll6; CM ETO 292; Mi~kles). In view of Sgt. Graham's testimony 
that "Exhibit l, Prosecution" was shown to accused and he made this 
admission at the time or his last statement (Exhibit 2, Prosecution) 
it might be considered as part of the confession and admissible as 
suoh (see sub-par. (d) infra). 

(d) - "Ex!ibit 2, Prosecution" is the signed confession ot 
accused (R.19). Although it was written by Detective Inspeotor Garner, 
accused, after having it read to him, signed it. The evidence is 
clear and positive that it was given by accused voluntarily and that 
he was free from the influence of fear or promises of leniency at this 
time. The corpus delicti had been fully established at the time the 
confession was received by-the Court, by the testimony of Cobb (R.7, 
S,9) 1 McMllll.an, (R.9,10,ll), Leyburn (R.ll,121 131 14) and Fulton 
(R.15,16117). The confession was properly admitted in evidence 
(M.C.M., par.~ p.114; 16 c.J., sec.1508, p.72; CM ETO 438, Smith). 

(e) - Prosecution's witness, Funderburk, while on the stand 
stated he did not know the time on the even1ng or l May 1943 when he 
left accused after they had departed from the second public house the7 
visited (R.25). The Trial Judge Advocate showed the witness what 
was apparentl7 a prior written statement made by him, but did not otter 
such statement to the Court nor to Defense Counsel. There was no 
demand for .its inspection (R.251 26). The witness admitted the 
statement refreshed his recollection and then testified he lett accused 
about 10130 P.M. Although the better practice is to ofter suoh 
statement tor inspection b7 the Court and opposing counsel before 
exam1n:5 ng the witness upon it, the use of the statement in this instance 
was entirely proper in the absence of demand for inspeotion. (CM ETO 4.381 
Smith). 

(f') - Prosecution's witnesses, Johnson and Sanders, testified 
(the latter by- stipulation) that at about 12115 A.M., 2 May 1943, 
while returning to camp they were approached by- a colored American 
soldier (whom the defense stipulated was accused) who volunteered his 
name, serial number and outfit and who informed them he had just cut 
someone's throat and that he had lost something (R.301 31). This 
statement is an admission against interest and in view of the 
identification of accused and his confession (Exhibit 2l Prosecution) 
is manifestly admissible in evidence. 
supra). · 

(See sub-par. (QJ and (d), 
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(g) - Defense witnesses Rogers (R.33,34), Nash (R.35), 

Cook (R•.36,37) and Whatling (R.37), testified that the deceased ba.d. 

solicited them, respectively, for the commission of acts of indecency 

and in some instances had actually laid bis hands ~pon their· persons 

in urging such perverted relations. The times and dates of the 

solicitations·or personal contacts were stated by the witnesses to be 

as follows: Rogers: 12 April 1943; ~: several occasions but dates 

not stated; ~: six solicitations within yea:r prior to 19 May 1943, 

last being in January 1943; Whatling: several times within period of 

three years prior to trial. This evidence is entirely favorable to 

accused and was produced in his defense without objection from tha 

Prosecution. Wbatling's testimony was actually stipulated. Under 

these circumstances if the admission of such evidence constituted 

error, it was self-invited by accused's counsel and rather than being 

prejudicial to accused it is favorable to him (24 C.J .s·., sec.184.3, 

p.695; CUETO 438, Smith). 


· The Board of Review however, cannot ignore the implication 

created by its present treatment of the testimony of these witnesses. 

The circumstances connected with its use in this case render moot the 


· question of its admissibility. Such question is specifically 
reserved by the Board of Review !or future consideration and determin
ation in a case where it is directly raised. 

(h) - Exhibit 5, Prosecution, "sketch. of the various localities 
the- witnesses- have spoken o:fH, was received in evidence without proof 
of its authorship or any proof or its authenticity (R.38). Upon its 
ta~e it does not indicate by whom or when it was prepared. The defense 
made no objection to its admission nor did it agree thereto. The 
proper basis for the admission of the e.xhibit was therefore not laid, 
and the Court would have been justified in rejecting it. However, no 
prejudice or harm resulted to accused through its admission or use. 
It is a harmless error within the purview of AW 37. 

8. The Law Member or the Court, (Major Howard E. Webster) 
designated by the order appointing the Court did not participate in the 
trial, having been· previously transferred from EBS, SOS, ETOOSA. The 
order appointing the Court did not require the presence of the Law 
Member. Under such circumstances the President of the Court properly 
exercised the function of the Law Member. (M.C.M., par.3~ p.28;
M.e.M.,. par.5lg_, p.39). Ho'li't3ver, when a law member is transferred 
from the command, he should be replaced as soon as possible. 

9. At the conclusion of the Prosecution's evidence in chief 

Defense Counsel moved the Court for a finding of not guilty on the 

ground and for the reason that the evidence failed to prove that 

accused a~tc..: -..ith ma.lice aforethought when he cut deceased•s throat 

(R.32,~J). The charge of murder included the lesser offense of 

voluntary manslaughter (M.C•M., par.148, p.162). Therefore, before 
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the finding of not guilty is permissible the Proseoution1s evidence 

must fail not only to establish prima fa.cie the crime of murder, but 

also must fail in proof of a:ny lesser included offense. (M.C.M., 

par.71.g, p.56). The question as to whether an accused acted with 

malice aforethought in committing a homicide is usually a question 

of fact (.30 C.J., sec.574, p.326) to be determined by the court. 

There was substantial evidence before the Court at the time of this 

motion proving that accused was guilty of the crime of voluntary 
manslaughter. The Court was fully warranted in denying the motion 

and in reserving consideration of the question raised by the motion 

until making its ultimate findings (CM ETO 393, Caton and Fikes). 

10. The charge originally preferred against accused and sworn 
to on 5 May·1943 by the accuser, Lt. Harder, was manslaughter under 
the 9JrdArticle of War. Arter investigation and when it was referred 
to the Starr Judge Advocate he recommended trial under the 92ndArtiele 
of War on the charge of murder. This recommendation was concurred in 
by Lt. Col. Joel w. Cleyton, Chiei' of Starr, EBS, SOS, ETO, on the 
15th May 1943. The charge was accordingly amended but not reverified. 

· Had the accused been convicted of murder a most serious question would 
have been presented because of the obviously irregular practice above 
noted. Inasmuch as accused has been found guilty or manslaughter, 
the original charge, no prejudice thereby resulted to him. 

11. The evidence is uncontradieted that deceasedts death was 
due to a hemorrhage produced by the severance of his left internal 
jugular vein; that such division of the jugular vein was resultant 
upon the infliction of a deeply cut wound in deceased's throat, and 
that it was accused who inflicted the wound with his pocket knife. 
There can be no question as to the identity of deceased's slayer. 
Independent of accused's confession and unsworn statement the 
prosecution proved that it was accused who committed the crime. The 
discovery at the locus or the homicide of.accused's photograph contained 
in an envelope bearing bis nreturn addressn; accused•s statement to 
Johnson and Sanders that he had cut a man's throat and "lost something" 
and Funderburk's testimony placing accused in the immediate proximity 
of the "island" where deceased was fatally stabbed within a short time 
before the occurrence o? the incident is substantial", uncontradicted 
evidence that it was accused who cut deceased' s throat, and thereby 
caused his death. 

Evidence of the incidents of the homicide is furnished only 
by accused's confession and unsworn statement supplemented bf the 
opinions and inferences drawn by Dr. Fulton from the nature of the 
wound suffered by deceased. The Prosecution ma.de no attempt to 
controvert accused's narrative of events. Oppositely, the record 
shows that :..:4~ Prosecution made no objection to the admission of 
Defense's evidence - in the instance of one witness the Trial Judge 
Advocate stipulated bis testimony - having for its purposes the 
identification of deceased as a moral pervert and the corroboration of 

241104 
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accused's assertion that deceased provoked him· to his violent act by 
pulling open the ny of his trousers and grabbing his private parts. 
Therefore, accused's guilt is determinable upon uncontradicted evidence 
furnished almost entirely by himselt. 

Accepting the tacts as stated by accused and as the Court 
undoubtedly f'ol.md., a situation is presented wherein deceased, a stranger 
to accused, approached him on a public street in the darkness of' near 
mid-Dight, and assumed the role of a solicitor f'or prostitution - a 
panderer. Upon securing accused's assent to accompany him "to have 
some tun with a girl", the deceased as the two men walked up the street 
suddenly pulled open the flys of accused's trousers and "grabbed" 
accused's private parts. Immediately, accused with his right hand, 
pulled bis open knife f'rom his pocket and with it struck deceased in 
the neck. He ihad been eating fish and had just completed cleaning 
his teeth with the knife. He evidently bad placed it in his pocket 
with the blade open. Deceased, upon being struck, let go of accused's 
privates and accused walked a.way leaving deceased still standing. In 
his confession, accused insists: 

"I struck him to protect myself I did not 
mean to kill him. *** If' the civilian had 
not spoken to me I should not have spoken 
to him, and if' he had not caught bold of 
my penis and testicles I should not have 
done anything to him". {Exhibit 21
Prosecution). 

Accused's unsworn statement substantially repeats his confession (R.38) 

The Court, in its deliberation, was cont"ronted w:tth the issue 
as to whether the Prosecution had sustained its burden or proving 
beyond a reasonable doubt all of the !'acts necessary to sustain the 
charge of murder. One of the principal elements was that accused 
acted with malice aforethought. Whether this proot ha.d been made was 
essentially a question of !'act primarily within the exclusive province 
of the Court. 

":L'he characteristic element of voluntary 
manslaughter is that it is committed upon 
a sudden heat of passion,, aroused by due 
provocation, and without malice. The 
passion thus aroused must be so violent as 
to dethrone the reason or the accused, tor 
the time being; and prevent thought and 
reflection, and formation or a deliberate 
purpofla. :L'he theory or the law is tha~ 
malice and passion of this degree cannot 
coexist in the mind at the same time ***" 
(1 Wharton's Criminal Law, 12th Ed., 
sec.426, pp.645,646;647). 
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In reaching a conclusion upon this question the Court or 
necessity was compelled to answer the directly related subsidiary 
questiollBz (a) whether or not the personal violence visited upon 
accused's person by deceased at the time and place or the homicide 
was of such character or was inflicted under such circumstances as 
to be reasonably calculated to arouse anger and rage in the heart 
and mind or accused, and (b) whether or not accused stabbed deceased 
under the compelling influence or such anger and rage and not rlth 
malice a.forethought. Deceased's act in "grabbing" accused's private 
parts without warning, under the circumstances related by accused, 
was an act or extreme provocation. This kind or a battery executed 
by one male upon another male is shocking, repulsive and abhorent. 
It bespeaks abnormality and degeneracy. It arouses indignation, 
wrath and anger. 

There is certainly substantial evidence from which the Court 
might infer that when accused struck the fatal blow he was acting 
under l'!UOh violent anger and wrath as to displace his powers or 
judgment and deliberation and that his mental and emotional condition 
was resultant upon provocation for which deceased was entirely 
responsible. 

The Board of Review is of the opinion that there is not only 
competent evidence in the record to support the findings of the Court, 
but also that by its findings the Court has done complete justice. 
The fact that deceased might have been a moral degenerate or that even 
he was a menace to the social wellbeing or his community is no legal 
justification for his death under the circumstances revealed by the 
record. "A murder is not excusable merely because the person 
murdered is a bad man" (Underhill•s Criminal Evidence, 4th Ed., 
sec.562, p.llll).. 0 

12. Accused is of the age of .34 years. His approved sentence 
includes confinement for five years for an act recognized as an 
offense ot a civil nature and so punishable by penitentiary confinement 
for more than one year by 35 Stat. ll43, 18 U .s.c., sec.4541 end which 
renders hie retention in the service undesirable. Therefore, 
confinement in the United States Penitentiary, Lewisburg, Pennsylvania! 
is proper. (AW 42; War Department Directive 2-26-41, AG 25.3 (2-6-41) EJ. 
Accused's return to the United States and execution of sentence to 
dishonorable discharge is authorized. (GO #.37, ETOOSA, 9 Sept 1942 as 
amended by GO 1/63, ETOOSA, 4 Dee 1942). • 

l.3. The Court was legally constituted and had jurisdiction or 
the accused and the offense. No errors injuriously a.f'fecting the 
substantial rights or the accused were committed during the trial. 

586 
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The Board of Review is of the opinion that the record is legally' 
su.f!'icient to support the findings of guilty and the sentence. 

Judge Advocate 
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let Ind. 

2 '1, JUN 1943
WD, Branch Office TJAG., with ETOUSA. TO: Commanding 
General, Eastern Base Section, SOS, ETOUSA. 

l. In the case of Pvt. JAMES (NMI) BRYSON (34302547), Company A, 
827th ~~er Aviation Battalion, attention is invited to the 
foregoing holding of the Board of Review, that the record of trial is 
legally sufficient to support the findings and the sentence, which 
holding is hereby approved. Under the provisions or Article of War 
5</i, you now have authority to order the execution of the sentenoe. 

2. When copies of th~ published order.are forwarded to this 
office, they should be accompanied by the foregoing holding and this 
indorsement. The file number of the record in this office is ETO 506. 
For convenience of reference please place that IJUI11ber in brackets at 
the end or the ordera (ETO 506). 

~fetfl.?U'ij 
/ ~: C. MoNEIL, j/

Brigadier General, u. s. A.rrq1 
Assistant Judge Advocate General. 

Incl1 

Holding of Board of Review. 
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Branch Office. of The Judge Advocate General 
with the 

European Theater of Operations 
APO 871. 

Board of Review• 

ETO 515. 

UNITED STATES) 29TH INFANTRY DIVISION. 
) 

v. ) Trial by G.C.M., convened at APO 291 
) 20 May 194.3. Sentence& Dismissal, 

Second Lieutenant o. D. EDWARDS, ) total forfeitures and confinement 
(0-1291964), ll5th Infantry. ) for one year. Disciplinary Tre1ning 

Center No. 1 1 Shepton Mallet,~ Somerset, England. 

HOLDnm by the BOARD OF REVIEW 
RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates. 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its holding, to the Assistant Judge Advocate General in charge of the 
Branch Office of The Judge Advocate General with the European Theater 
or Operations. . 

2. Accused was tried upon the following Charges and Specifica
tions& 

CHARGE: Violation of the 6lst Article of War. 
Specification 1: In that 2nd Lt. O. D. EDllARDS, 

Co."E", ll5th Infantry, did, in the vicinity 
of Tidworth, England on or about 4 May 194.3, 
without proper leave, go from the appointed 
place for training, after having repaired 
thereto for the performance or said duty. 

Specification 2: In that 2nd Lt. o. D. EDWARDS, 
Co. 11 E11 , ll5th Infantry, did, at Tidworth, 
England, on or about 11 May 194.3, fail to 
repair at the fixed time to the properly 
~~~~inted place for training. 

- 1 
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ADDITIONAL CHARGES: 

CHARGE I: Violation of' the 64th Article of War. 
Specification: (Disapproved by confirming authority). 

CHARGE II: Violation of' the 54th Article of War. 
Specification: (Nolle prossed by appointing authority). 

CHARGE III: Violation of the 96th Article.of' War. 
Specification 1: In that, 2nd Lt. o. D. F.d.wards, 

Company E, 115th Infantry, did, at the Assa.ye 
Officers' Lounge, Tidworth, England, on or about 
l~ May 1943, wrongf'ully strike, Captain Grat B. 
Hankins, 115th Infantry, in the f'ace with his 
fist. 

Specification 2: (Nolle prossed by appointing authority). 

By direction of' the appointing· authority a nolle prosequi was entered 
to the Specification of' Additional Charge II and to Additional Charge II 
and to Specification 2 of Additional Charge III. Accused pleaded not 
guilty to and was found guilty of all the remaining Charges and 
Specifications. Evidence of' one previous conviction for wro~ 
refusing to give his name to military poiice and for violation of' 
security regulations by writing letters criticising our Allies, was 
introduced. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to beco~e due and to be confined at hard 
labor at such place as the reviewing authority 1ll£cy" direct, for seven 
years. The reviewing authority, the Commanding General of' the 29th 
Division, approved "only so much of' the sentence as provides for 
dismissal, forfeiture of all pay and allowances due or to become due, 
and confinement for five years" and forwarded the record of' trial for 
action under Article of' War 48. The confirming authority, the 
Commanding General, European Theater of Operations, disapproved the 
findings of guilty of Additional Charge I and its.Specification, 
confirmed the sentence but reduced the confinement to one year, 
designated the Disciplinary Training Center No. l, Shepton Mallet, 
Somerset, England, as the place of confinement, withheld. the order 
directing the execution thereof and forwarded the record pursuant to 
Article of War 50i. 

3.. The evidence tor the prosecution is substantially as follows& 
Captain William B. Sullivan, commanding officer of Company Er ll5th 
Infantry, testified that on the night of' May 3•4, his company, in 
which accused was a platoon leader, was on combat team exercises with 
the regiment, leaving about 9100 P.M. Accused was on duty and left 
rlth the company (R.11) • Witness did not see accused during the 
i:!ght =1 ~:-.-~ i not tiri.d him in the morning; he found the platoon but 
accused was not with it. About 3:00 in the afternoon (4 May 1943) 
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when witness returned, he found accused in his quarters who said he 
ha.cl become ill in the morning and had to return home (R.12,18). 
He said his stomach was upset and he had lost his breakf'ast but had 
not seen a doctor. Prior to this time (4 May 194.3) witness had. 
specifically instructed accused about dropping out when he was supposed 
to be sick end told him that only a surgeon could excuse him because of 
sickness (R.13). Later accused tol~ witness another story. He said 
"He had been going up with the company to the bivouac area, was walking 
along end there was a .3/4 ton ~rt.+ek which he thought was going to the 
same place and he said he got on it end fell asleep and that the truck 
and our company separated and he later found himself at the Regimental 
command post, that he had. tried to find our company and that no one 
seeI11ed to know where it was***** so he came L.qme 11 (R.14). Witness 
did not remember accused saying in the conversation anything about 
being sick. 

Accused was on duty on May 11th when the company was doing 
garrison train1ng but witness did not see him with the company all day. 
About 101.30 AM., 111/iay 194.3, witness went to accused's quarters where 
he found him in bed asleep and about noon he returned with Lieutenant-~ 
Colonel Warfield, the Battal~on commander, to whom accused admitted he 
ha.cl been absent from drill that morning, that 11 when he awakened that 
morning he was ill and he told Lieutenant Miller he was not coming to 
drill because he was ill" and when Colonel Warfield said accused could 
be tried for AWOL accused said "well go ahead and try me·or words to 
that effect" (R.15). Accused admitted he had not been to a doctor 
(R.16). 

Second Lieutenant Vincent D. 01Toole, a room-mate of accused, 
testified that he saw accused at 8 o'clock the morning of May 4th 
during the time the company was out on a problem (R.20). Accused 
came in their room, undressed and went to bed. On May 11th they were 
awakened by the orderly about seven o'clock; accused did not get up 
and at 7a45 he was again awakened and said "tell the Captain I am sick" 
(R.21122,2.3). About 12:45 that day after the mid-day meal was finished, 
accused 9ame to the officers' mess and. wanted something to eat (R.21). 

Lieutenant Colonel William E. Warfield testified he found 
accused in his quarters partly dressed on the morning of May 11th and 
accused said he had not got up for duty that morning because he had. 
felt sick. Witness told him that he had been reported by his Captain 
as "du~king duty" (R.25), and when told he could be tried for AWOL, 
accused replied that AWOL could not be proved for that morning (R.26). 
Witness ordered accused to have an examination at th~ infirmary and 
11 for them to make a report to me". He learned that accused had. gone 
to the infirmary but witness received no report from the.doctor or 
from accused (R.25,27). . 
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First Lieutenant Richard A. Donnelly, second in command or 
Company E, ll5th Infantry, testified that he was with the company all 
day Mq 11th but accused was not present (R.29). 

Second Lieutenant Herman Miller, a room-mate of accused, 
testified that he played cards with accused till after 3 o'clock in 
the morning of May 11th. Accused was not present with his platoon 
during that day (R.30). When witness arose that morning accused 
awoke and said he was sick and to tell Captain Sullivan (R.31). 

Captain James s. Morris, 115th Infantry, testified concerning 
the dance given by the 115th Infantry officers on the night of May 15th. 
There were lady guests, mostly Briti~h, present. While witness was 
tal ld ng to a lady, accused came in rlth his hat on the back of his 
head (R.34) and went to the bar. After several minutes witness went 
over to accused who was standing with both feet on the rail and asked 
him to remove his hat as ladies were present but accused, who had 
been dr:fnk1ng, answered that he was leaving as soon as he got a drink. 
Deciding accused was in no condition to argue with, witness walked 
away when hearing a commotion he turned around and saw some officers 
holding accused and at the same time some others trying to quiet 
Captain Hankins. · Colonel Smith told accused to leave (R.35,43) and 
there was quite a bit of argument. Accused seemed to be in quite a 
tempe~, but walked over to the bar and very nonchalantly picked up 
his glass and 4rank before leaving. While he was drinking Colonel 
Smith again told him to leave. Accused started towards Captain 
Hankins instead of the door and a couple of lieutenants took hold of 
him and escorted him from the room (R.39,L.4). The disturbance had 
drawn the attention of everyone in the room (R.36). This was around 
12 o'clock mid-night (R.39). 

Captain Grat B. Hankins, ll5th Infantry, testified that he 
was at the dance the night of May 15th. He approached the bar; 
accused and Captain Morris were standing there and witness could tell 
by accused's expression and tone of voice that he "was somewhat 
disrespectful to Captain Morris". He turned to Lieutenant Edwards 
and said "why don't you quiet down you are acting like a young pup" 
(R.46,49). As he turned back towards the bar he 11 felt Lieutenant 
Edwards fist glance off the point of my chin, a poorly aimed blow not 
very effective" (R.461 50). Accused attempted to strike him ~ain 
(R.461 50), but he was restrained by Lieutenant McDonough (R.46). 
This occurred between 11:30 P.M., and ;midnight (R.47). 

Lieutenant Colonel Louis G. Smith, executive officer of the 
ll5th Infantry, testified that he attended the ~a.nee in the officers' 
lounge the night of May 15th. About midnight while there was quite 
a number of officers and ladies present and while talking to several 
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officers with his back to the bar, he heard the sound of two blows 

being struck and on turning around saw accused by the fireplace being 

restrained by Lieutenant McDonough and another officer. Accused was 

struggling to get away and not mowing what had happened, witness told 

accused to quiet doWh and leave the room (R.55). Accused said 

something to the effect that "he can't call me a pup" (R.56,58). 


First Lieutenant Raymond R. McDonough, ll5th Infantry, 

testified that he was at the officers' party on the night of May 15th 

(R.62) when he saw a conunotion at the bar about midnight (R.66) and 

accused "raise his hands to someone". Witness told him t9 quiet down 

before he got thrown out and accused made the remarks "the bastard 

called me a pup". Witness turned around and saw the officer in 

question was Captain Hankins (R.63). He did not see any- blow struck 


·lRe6L..). 	 Neither Captain MorrisJDr Captain Hankins were drinking much 
(R.66). 

Second Lieutenant Walter J. Parker, ll5th Infantry, testified 

he was present at the officers' party when the altercation involving 

the accused took place. He had been sitting at a table and as he went 

to the bar to order drinks, Captain Hankins passed in front of him. 

There was a scUffle. Captain Hankins backed into him and he heard 

accused say "he called me a pup". He did not see any blows struck 

(R.68,69). 


4. The evidence for the defense is substantially as follows: 

Sergeant Charles E. Merrick, ll5th Infantry, testified that his company 

went out on a problem the night of May 3-4. As mess sergeant his duty 

was to prepare the meal in camp and load it on a truck for the field 

(R.71). At about 4130 or 5a00 A.M., accused came up and got a cup of 

coffee. He later returned about 7:30 and asked to come back in the 

truck with witness and rode in getting off at the mess hall (R.73). 


Sergeant Charles Creighton, Company E, ll5th Infantry, 
testified that he wa~ with his outfit when it pulled out about 9:30 P.M., 
on the evening of May 3rd. After the.second break between 11 and 
ll:JO P.M., (R.76) accused called for him to come forward and take over 
the platoon, "He just dropped out and we went on with the march" (R.77). 

Private First Class Wilfred F. Sullivan, 115th Infantry, 
testified that he drove a jeep on the problem the night of May .3rd. 
The truck would pass the troops who were marching and would then be 
passed by the troop (R.78). He saw accused who asked if there was 
room in the jeep for him and got in the back seat and stayed there until 
about the time the command post was reached (R.79) which witness told 
him was as far as he was going. It was about ll o'clock, dark and he 
had been riding about an·hour in the jeep (R.80). 

Captain Louis M. Silverstein, M.c., testified that he saw 

accused at the ll5th Infirmary on the morning of May 11th and he 

comp~ained of a pain in his chest. On examination witness could find 

nothing wrong and advised accused to have an x-ray taken which x-ray 
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showed negative, heart normal (R.Sl). There was nothing wrong with 
accused (R.82). 

Private Carlos G. Rush testified that he 'l{as the bartender at 
the officers' dance when late in the evening there was a little trouble 
among a tew of the officers. Accused was arguing with Captain Morris 
when Captain Hankins stepped up and said something and accused took a 
swing at him striking him on the side of the face. Lieutenant 
McDonough separated them (R.84). 

Private Nicholas Peter Vittacallona was also a bar tender at 
the officers' dance. He testified that between·ll:30 and 12 o'clock 
P.M., accused came up to order a drink and he turned around and said 
to Captain Hankins, "What did you call me", so Captain Hankins replied 
"a pup p-u-p it you want to do anything about it step outside" (R.88). 
Accused stepped back and $truck him once (R.89,91) when some officers 
grabbed them both (R.89). There was a lot of drjnking going on (R.91). 

Lieutenant 0 1Toole was recalled as a witness for the defense 
and testified he noticed accused and Captain Hankins struggling; tliat 
Captains Hankins and Morris were drunk and that he saw Captain Hankins 
spill a glass of whiskey on the dress of one ot the lady guests (R.97, 
106,133). He did not see a blow struck by accused (R.105). 

The accused, at his own request, was sworn and testified in 
substance that, with his company, he started out on a C.T. problem 
about 9: 00 P .M., the night of 3 Mey- 1943. He had had no rest on a 
48 hour pass just completed and was feeling badly. After marching 
some time, he turned his platoon over to his sergeant (Creighton) as Ii.is 

.feet were hurting a.I1d his head ached. He then climbed into a jeep and 
lay down (R.108). He got out when the jeep stopped, failed to f'irld 
his battalion and finally secured a ride back to his quarters, arriving 
about 8:00 A.M., 4 ~ 1943 and went to bed (R.111). Around 2:00 P.M., 
the same dey accused was at the orderlies• room when the troops · 
returned. The Captain asked him where he had been and he "told him, to 
make a long story short, that I had taken sick that morning and come in" 
(R.112). 

Around .3:00 A.M., 11May1943, accused finished a.poker game 
and with Lieutenant Miller "went over to our quarters to grab a few 
winks". They laid down on top or tlie bed without undressing and when 
awakened at 7s00 A.M., he told Miller he was not going out with the 
company, that his chest hurt and he was feeling punk and to tell 
Captain Sullivan he was sick. He then undressed and went to bed. He 
got up at noon, ate lunch and was straightening up his quarters when 
Colonel Warfield and Captain Sullivan came in and asked why he had not 
turned out ~~~ drill. When accused told tliem lie was sick and his 
chest was hurting, Captain Sullivan observed that only a surgeon could · 
excuse one from drill (R.113). Colonel Warfield ordered him to report 
immediately to the infirmary but there and at the hospital where a 
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chest x-rq was taken, nothing could be f'oUDd wrong with accused 
(R.114). 

At the dance the night or 15 May 194.3, he had several drinks 
and dances, got his hat and went back in to'bid his .friends good-night 
and was invitad to the bar for a drink. As to what happened on this 
occasion, he testified: "I imagine I put my hat on just more or less 
to hold it". While waiting for the drink: 

n**** I felt something nudging me in the back 
and I turned around to see who it was and it 
was Captain Morris, at the time I didn 1t know 
him, he said to me, soldier, in a surly manner, 
he was drunk, I could see he was drunk, don't 
you think you ought to take your hat off inside, 
I said I am leaving in a few minutes, he said, 
while you !ll'e in here you can take it off, I 
was getting mad- at his expression, he made an 
attempt to grab w:r hat and when he did he, fell 
on me, he was pretty well Ut and I pushed him 
back, he said come outside ****" (R.ll5). 

"Captain Hankins was standing about a foot .from 
me, Captain Morris was standing immediately in 
.front of me. Captain Hankins stepped in and 
pushed Captain Morris back and Captain Morris 
made another lunge for my hat and missed it and 
I took my hat off and laid it on the bar. Nich 
said here is your drink sir and I reached to 
get it when I happened to think of what he called 
me and I asked him, I said I am sorry, do you 
mind repeating what you said, he then said, I 
called you a pup p-u-p, a young pup is there 
anything you want to do about. it, i£ you do step 
outside right now when he did that I lost my 
temper and started swinging, I didn't hit him 
but once, we were taken apart, Lieutenant 
Parker, I think it was Lieutenant Parker grabbed 
Captain Hankins and was holding him, Lieutenant 
McDonough was holding me and he said damn you 
can't hit my skipper and I said he can't call 
me a pup and get away with it, he said for 
Christ's sake calm down or you will get in 
trouble. 11 (R.ll5-ll6). . 

He did not know he had his hat on when he walked in but did not remove 
it when Captain Morris reminded him because 11 of' the manner in which he 
said it" (R.ll8). He lost his temper. 11 and it set me out of my head, 
I couldn't see" (R.124). 

- 7 

http:trouble.11


cGNFIDE~TiAL('74) 

5. On rebuttal the prosecution presentedl 

Lieutenant Colonel Smith who stated that Captain Hankins was 
sober at the time ot the altercation (R.125,126,127); Captain Grat B. 
Hankins who denied he had spilled a glass ot whiskey on a lady's dress 
(R.129) or that he invited accused outside (R.l.31); and Captain James 
s. Morris, who admitted he was mad when accused refU.sed to remove his 
hat on request, but denied any talk ot going outside to settle 
dif'f'erences with accused (R.132) • . 

6. (a) - There is substantial evidence that accused's dutY 
assignment on the night ot 3-4 Mq 1943, was as a platoon lead.er in 
Company E, 115th Infantry, engaged in a regimental combat team exercise. 
He reported and began.such duty but lett his platoon without authority 
and returned to camp. 

The duty or accused on 11 May 1943 was with his com.pa.ey 
which was that.dq doing garrison training. He played cards till 
after .3100 A.M., or 11 May, then returned to his quarters and slept 
till noon claiming he was sick, which was disproved. He was not 
present with his comp&n\1 during the dq. 

The Board or Review is ot the opinion that the record 
is legally sufficient to sustain the findings of' guilty of both 
Specifications and of the Charge. 

(b) - As to Specification 1 ot Additional Charge llI, accused 
admits striking the blow, as charged, but attempts to excuse his action 
by s¢ng he lost his temper. In the opinion of .the Board of Review, 
the evidence amply supports the court's findings of' guilty of 
Addi.tional Charge III and its Specification. 

7. As noted by the Starr Judge Advocate in his review, the 
defense challenged for cause Colonel Philip S. Wood, a former commending 
officer of accused who had some knowledge of accused's prior service, 
and Major J'ohn A. Metcalfe who had heard some of the charges discussed 
and knew some of the material facts but had formed no opinion as to 
accused's guilt. Both challenges were made to and considered by the 
court at the same time. The court sustained the challenge as to 
Colonel Wood but overruled the challenge as to Major Metcalfe. The 
record is silent as to whether these officers withdrew when the court 
closed to consider the challenges, or, if they- remained, what, if ~' 
part they took in the closed.session. 

11 The challenged member will take no part as 
such 1n the hearings, deliberations and 
voting upon a challenge against him. It a 
challenge is sustained, the challenged 
member will withdraw, otherwise he will 
resume his seat. 11 (1928 11.c.M., par.58g 
p.47). 
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"Upon a clearing or deliberation, the challenged 
member usually and properly withdraws trom the 
court, that is to say, does not remain With it: 
i£ however he stays, he takes no part in the 
discussion or decision. His remaining cannot 
indeed affect the validity of the proceedinGs, 
but his withdrawal is desirable as promoting 
freedom of discussion and may properly be 
requested by the court." (Winthrop's Military 
Law &Precedents, 1920 reprint, p.211-212). 

The presence of challenged officers at the deliberations on the 
challenges by the Court in closed session is not prohibited, either by 
law or regulation. There is nothing disclosed by the record of trial 
herein. to indicate that the presence o:t the challenged members, i£ they 
were present during the closed session of the court, affected the 
validity of the trial or prejudiced"any substantial righ of accused. 

"*** Challenges ***** Th~ourt shall determine 
the relevancy and validity thereof', and shall 
not receive a challenge to.more than one member 
at a time****"• (Article of War 18). 

"Irregularities.- The proceedings of a court
martial shall not be held invalid, nor the 
findings or sentence disapproved in any case 
on the ground of improper admission or 
rejection of evidence or for any error as to 
any matter of pleading or procedure unless 
in the opinion of the reviewing or confirming 
authority, af'ter an examination of the entire 
proceedings, it shall appear that the error 
complained of has injuriously affected the 
substantial rights of the accused****"• 
(Article of War 37). 

Reference is made to the construction placed upon the sentence: 
"The court **** shall not receive a challenge to more than one member at 
a time" contained in the 88th Article of War (1874) by Winthrop1 s 
Military Law and Precedents (2nd Ed.) sec•.300, p.207) and also to the 
citation trom Simmons in foot-note 20 supporting the text. Without 
determining whether Winthrop's comments should be applied to the same 
sentence as it now appears in the present 18th Article of War, the 
Board of Review is of the opinion that accused suf'fered no prejudice 
from the action of the Court in entertaining and passing upon the double 
challenge in this instance. The Trial Judge Advocate particularly 
called Defense Counsel's attention to the fact that he had a right to 
challenge Major Metcalfe peremptorily (R.6), but the defense stated that 
it did not desire to exercise such a challenge. Under such. circumstances 
the violation of the directory provision or Article o~ War 18 forbidding 
the court to receive a challenge to more than one member at a time, did 
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not injuriously affect the substantial rights of the accused. (AW 37, 
supra). 

s. Over timely objection of the defense, the court permitted the 
cross-:::xamination of the accused to go into and establish a prior 
dis.:;b>-r&;:e f'.:."CI!l the United States Navy as undesirable, the exclusion or 
accused from other psrties and particular prier derelictions and 
happ;;i?lings to accused (R,l20-122) not including offensesfbr which he 
had be:::~'l tried and convicted 'by a court-martial. The Law Member 
apparently took the view that this line or questioning was admissible 
to shew accused's bad reputation for veracity and creaibility. "If the 
accused takes the stand as a witness, his reputation tor truth and 
veracity ~~'-'Y be shown". (M.C .M., per.ll2.Q, p.ll2). 11 Generally 
speaking the same rules are applicable in this regard as ~ply in the 
ca~a of oth,er witnesses". (70 c.~., sec.1035, p.822; sec.9901 p.793). 
Impea.cr....u,;;.nt fer general lack of veracity of a witnes~ must be limited 
to evidence of general reputation for truth or veracity in the 
community in which accused lives or pursues his ordinary business 
(1928 M.C.M., par.l24.Q, p.133 ; 70 c.J., sec.1039, p.826, footnote 95; 
Sec.1040, p.82S, footnotes 6 and 7). Subject to exceptions not 
applicable to this case, the basic rule is that the prosecution may 
not cross-exs.mina the witness as to particular former acts or misconduct 
not relevant to the issue or involved in the principal controversy or 
brought o-..1t on direct examination (70 C.J., sec.1094, p.879, footnote 21, 
and p.SSO). The allowance by the court of the cross-examination or 
accused as to torI:ar acts of misconduct was therefore erroneous. 
However, the findings of guilty of the Charges herein are fully sustained 
by the record. The prejudice created could therefore extend only to 
the severity of the punishment imposed, to correct which the con.firming 
authority has mitigated the sentence given. 

9. The court imposed a sentence or "to be dismissed the service, 
to forfeit all pay and allowances due or to become due and to ba 
con.fined e.t hard labor at such place as the reviewing authority may 
direct, for seven years". The reviewing authority, the Commanding 
General, 29th Inft¥1try Division, approved only so much of the sentence 
·as provided for dismissal, total forfeitures and "confinement for five 
(5) years", omitting the words 11 at hard labor11 • The confirming 
authority, the Commanding Gene::-al of the ETOUSA, confirmed the sentence 
as approved but reduced the confinement to one.year. 

Article of War 37, provides among other things: 
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words 

"That the omission of the/ 1hard labor' in any 
sentence of a court-martial adjudging 
imprisonment or confinement shall not be 
construed as depriving the authorities 
executing such sentence of imprisonment or 
conf'inement of the power to require hard 
labor as a part of the punishment in any case 
where it is authorized by the Executive Order 
prescribing maximum punishments". 

The Table of Maximum Punishments authorizes confinement at 
hard labor as a proper punishment for absence from duty in violation of 
Article of War 611 and for assault and battery in violation or Article 
of War 96 (1928 M.C.M., par.19~, p.97). Although the Table does not 
apply to sentences of commissioned officers, hard labor is authorized 
for officers as well as for enlisted men. Military law does not 
contemplate punishment by confinement without hard labor (M.C.M., 
par.103!, p.95). A fair and reasonable interpretation of the actions 
by both the reviewing and confirming authorities is that each of ~hem 
intended to reduce the ~ or period of confinement without altering 
the remainder of the sentence of the court. But in any event, hard 
labor may be required. 

10. The accused is 23 years old. He was commissioned a Second 
Lieutenant, AUS, 29 August 1942 at Fort Benning, Georgia; assigned to 
17th Infantry, 29th Division, 5 September 1942 and assigned to the 
115th Infantry, 29th Division, 22 December 1942. 

ll. The court was legally constituted. No errors affecting the 
substantial rights of the accused were committed during the trial 
except as mentioned herein~ For the reasons hereinbefore stated, the 
Board of Review is of the opinion that the record or trial is legally 
sufficient to support the finding or guilty of the Charge and of the 
Specifications thereunder and of Additional Charge III, Specification 1 
thereunder, and the sentence. 
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1st Irid. 

WD, Branch Office TJAG., with ETOUSA. 2 9 JUU ;Sft) TO: Commanding 
General:-1 ETOUSA, Aro S87, U.S. Anrry. 

l. In the case of' Second Lieutenant o. D. EDIT.ARDS (0-1291964) 1 
Company "E", 115th Infantry, attention is invited to the foregoing 
holding or the Board of Review, that the record of trial is legally 
suff'icien~ to support the findings and the sentence, which holding :Is 
hereby approved. Under the provisions of Article of War 50i, you 
now have authurity to order the execution of the sentence. 

2. When copies of the published order are forwarded to this 
office, they should be accompanied by the foregoing holding 8.Ild this 
indorsement. The file number of the record in this of'fice is ETO 515. 
For convenience of reference please place that number in brackets at 
the end of the order: (ETO 515). 

~/~,/h.~ !!cEIL, 
-,~g,aafer General, United States 
.li.Si"stant Judge Advocate General. 

Incl: 
Holding of Board ot Review. 

(Sentence as previously modified ordered eucut«t. 

GCMO ll, ETO, ) Jul 1943) 
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Branch Office of The Judge Advocate General 
with the 

European Theater. of, Operations 
APO 871. 

Board of Review. 

ETO 527. 

UNITED STATES 	 ) WESTERH B(i.SE SECTION, SEIWICES 
) OF SUFPJX~ EUROPEAN THEATER OF 

v. 	 ) OPEP.ATIOHS. 
) 

Private PHILIP J. ASTRELIA ) Trial by G.c.u., convened at Lichfield, 
(12009327), Company 11D11 , Casual ) Sta.f'fordshire, England, 22 April 1943. 
Replacement Group, (Provisional). ) Sentence: Dishonorable discharge, 

) total forfeitures and confinement at 
) hard labor for five years.
) Disciplinary Trainil"...g Center No. l, 
) Shepton l·Iallet, .3omerset, England. 

Hown;G by the BOl~ OF REVIDJ 

RITER, V.AN BENSCHOTElJ and S.ARGL:NT, Judge Advocates. 


1. The re~ord of trial in the case of the soldier named above has 
been examined in the Branch Office of The Judge Advocate General viith 
the Zuropea.n Theater of Operations and there found legally insufficient 
to support the findings and sentence. The record has nor; been examined 
by the Board of Review. 

2. Accused was tried upon the follovTing Charge and Specification: 

CHARGE I: Violation of the 58th .Article of 'iiar. 
Specification 1: In thtl.t Private Philip J. Astrella, 

Company D, Casual Replacenent Group (Prov.), did, · 
at Whittington Barracks, Lichfield, Sta.f'fordsh.i.re, 
England, on or about 16 January 1943 desert the 
service of the United States by absenting himself 
Vlithout proper leave from his organization, with 
intent to avoid hazardous duty, to wit: Transfer 
to an overseas station, and did remain in desertion 
until he surrendered at Nev:port, V/ales on or about 
26 February 1943. 

He pleaded not guilty to and was folUld guilty of the Charge and 
Specification. Ho evidence of previous convictions was introduced. 
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He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due ana. to be confined at hard 
labor for five years. The reviewing authority approved only so much of 
the findings of guilty as involves a finding of guilty of absence without 
leave from 16 January 1943 to 26 February 1943 in violation of Article of 
War 61, approved the sentence but suspended the execution of that portion 
thereof adjudging dishonorable discharge pending (until) the soldier's 
release from confinement and designated Disciplinary Training Center No.l, 
Shepton Mallet, Somerset, England, as the place of confinement. 

The proceea.ings were published in General Court-IJartial Orders 
No. 23, Headquarters, Western Base Section, sos, ETOQ'&, u. S. Army,
5 June 1943. 

3. The following purported extract copy of the morning report of 
accused.1a organization was admitted in evidences 

EXTRACT COl'i FROM MORNING REPORT OF 
11 D11do Oas Repl Gp (Prov.) 2211-B 

(Company, Troup, Battery or Det.) (Regiment or other Unit) 
Pvt. Astrella, Phillip J. ASN 12009327 Fr duty to AWOL 
as of 1500 hrs 16 Jan 1943. 

(Complete Designation of Command) (station) (Date) 
I, ,certify that I am the Personnel Qfficer 

(Name, Grade and Arm of service} 
of and official custodian of the morning 

(Complete Designation of Command) 
reports of said Company and that the foregoing is a trt.1.e 
copy (including a:rr; signature or initials appearing thereon) 
of that part of the morning report of said command s.ubmitted 
at APO ____for the dates indicated in said copy which relates 
. (Station) 
to . 
Phillip J, Astrella 12009327 Pvt Oas Mpl Gp (Prov} 
Full Name, ASH Grade and Organization 
referred to in extract copy. 

JC, JJ. Nicholson 
K. M, NICHOLSON 
Captain, F.A. 

RD FROM NO. II 
2/2/43 Pros Ex l 

FH 

The defense counsel stated "There is na objection" to the admission in 
evidence of the document (R,6, Pros,Ex.1). 

It will be thus seen that the extract copy of the morning report 
(Pros.Ex.1) was executed by Captain K, M, Nicholson, Field Artillery, as 
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the personnel officer and official custodian of the morning reports 11 of 
said company11 • In CM 227S31 (1942), Gregory, the only proof of absence 
without leave consisted of an extract copy of the morning report of 
accused's organization, authenticated by a certificate signed by the 
personnel adjutant of a Separate Coast Artillery Battalion which recited 
that the signer was custodian of the morning report concerned. In 
CM 21S201, Witowski, the extract copy was certified by the Regimenta1 
Personnel Adjutant who stated therein he was official custodian of the 
morning report involved. The Board of Review in both cases held the 
extracts of the morning reports inadmissible because the officers certify
ing them were not their official custodians. The rule of these cases is 
applicable in the instant case. The company commander was the official 
eustodian of the morning reports (AR 345-5, par.13~(1), April_15, 1942); 
not the personnel adjutant. Captain Nicholson's certification as company 
personnel officer is therefore ngt such an authentication as makes the 
extract copy admissible in evidence, notwithstanding his statement in.his 
certificate that he is official custodian. The vice is inherent in the 
document. It is obviously hearsay evidence. The fact that defense 
counsel stated that he did not object to its admission does not make it 
legal evidence. It should not have been admitted in evidence and it will 
not be considered by the Board of Review. Such a document could be 
admitted by stipulation of the parties or by express consent of the defense 
after an explanation of his right to object (M.C.M., 1928, par.12~, p.137). 

4. To establish the offense of which accused stands convicted, it 
was necessary to prove by direct or circumstantial evidence that, 

(1) Accused absented himself' from **** 	his **** 

station for a certain period as alleged, and 


(2) 	that such absence was without authority from 

anyone competent to give him leave. 

(M.c.r11., 1928, par.1.32, p.146). . 


All 	of the elements of the offense may be proved by circumstantial evidence 
(16 C.J., sec.1570, p.766), but mere conjectures or suspicions do not 
warrant conviction (16 C.J., sec.1590, p.779 and cases therein cited). 

No evidence was presented.by the defense. Prosecution's undisput
ed evidence shows: 

That accused was a member of a unit first formed and known as 
Casual Replacement Group (Provisional) (R.10), but whose designation was 
about 10 January 1943 (R.11) changed to 2211-B. From the 10th till the 
19 January 1943 (R.8) this unit nad a priority of supply (R.10) under which 
more and other than normal supplies and equipment (R.9) were received by 
the members thereof. On 14 January 1943, the Connnanding Officer, loth 
Replacement Depot, notified the Commanding Officer, Task Force 2211-B, 
that Task Force 2211-B had been alerted by higher authority and directed 
that he at once publish this information to his command. On 20 January 
194.3 Task :F'orce 2211-B departed from its station (Whittington Barracks, 
Lichfield, Staffordshire, England) for an unknown destination outside the 
United Kingdom (R.7). On or about 2 r1iarch 194.3 Staff Sergeant Joseph B. 
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Fontane and another sergeant were detailed as military police to go to 
Cardiff (Wales) with orders to take i.nto custody three prisoners of whom 
accused was one. They were then held by the 70'7th Military Police Company. 
Fontane and fellow soldier executed their orders. Accused was brought 
back and confined. He was in proper uniform, when picked up by Fontane. 
He stated to Fontane that he surrendered himself at Newport (R.6), and 
that he belonged to 2211-B (R.7). Newport is more than 150 miles distant 
from Lichfield and about twelve miles from Cardiff. 

5. It is reasonable to assume that accused was with his unit subse
quent to 10 Jan_uary 1943 for he was familiar with the new unit designation 
and would thus be aware of the significance of the unusual issue of 
clothing and equipment to his unit. It may also properly be assumed that 
very restricted or no leaves of absence would be granted ~embers of this 
lmit af'ter 10 Ja.n:.iary, and certainly not af'ter 14 January 1943 when their 
Conmandinc Officer was notified that Task Force 2211-B was alerted by higher 
authority." Task Force 2211-B departed from its station (Uhittineton 
L3arraclrn, Lichfield) enroute outside of the United Eingdora 20 January 1943, 
41 days before accused was returned in the custody of the nilitary police 
to his forncr station. His stater:ient that he "surrendered" indicates in 
soldiers' parlance, a return to military control from an unauthorized 
status, subjectinr; him to apprehension. · Lo2eove::.-- the r.iilita_7 police 
v:ould not have been se~t a distance of 150 miles to secure and keep him in 
custody if he had not been subject to apprehension. He vras placed in 
confinement on ret1U'n to his post. The limitations prescribed by 
paragraph 104(c) 1928 I.fillual for Co1U'ts-1Iartial, United States Army, .upon 
punishments fer absence without leave in violation of Article of Nar 61 
vrnre suspended by Executive Order No. 9267, which. became effective 
1 December 1942. It removed the necessity of proving the duration of an 
unauthorized absence or its definite beginning or ending. 

rlhen the record of trial is considered as a nhole it is obvious 
that the issue which was tried involved accused's guilt of the offense of 
desertion. His guilt of the lesser included offense of absence without 
was not.actually contested. The examination of Greengarde, the supply 
Sergeant of the Task Force, was directed entirely to the activities of the 
unit prior to its departure and the issuance of its equip~ent and supplies 
- evidence which was relevant and material to the issue of desertion but 
of no relevancy or consequence on the issue of absence vdthout leave. The 
motion of defense counsel was "for a finding of not guilty of the charge, 
the 58th Article of War on the grounds that there has been insufficient 
evidence to prove knowledge on the part of the accused here. 11 (R.16). The 
response of the trial judge advocate directed the court's attention to the 
fact that the tmit 1 s activity was "similar to that of all alerted units" 
and that accused participated in such activity and 11 therefore"he.d some 
knor:ledt:;e of his unit being alerted" (R.16). Upon overrulint; of the 
motion <ilefense counsel stc.ted: 11 The defeadant has been advised of his 
richts <:...".ld he 1:ishes to re:-2..in silfmt. At this time I \'JOlUd like to renew 
ny r.wtion o:C a findin::; of not (;llilty o:: the 58th Article of War11 • The 
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motion was again overruled. There is not therefo~e even an implication 
that the defense was denying accused's guilt of absence without leave 
although accused had pleaded generally "not guilty" of the offense of 
desertion. Its sole effort was to defeat the charge of desertion. 

The burden rested upon the prosecution to prove beyond a 
reasonable doubt the ultimate fact that accused was absent from his 
command and that such absence was without proper permission. The 
prosecution effected proof of such ultimate fact by establishing certain 
probative facts - facts which are uncontroverted. There was thereby 
presented a set of circumstahces from wh1ch the court might infer, the 
ultimate facts constituting the gravamen of the offense. Proof of the 
commission of a crime by an accused may be made by circumstantial evidence: 

"Where evidence is of sufficient probative force, 
a crime may be established by circumstantial 
evidence, provided that there is positive proof 
of the facts from which the inference of guilt 
is to be drawn and that that inference is the 
only one whieh can reasonably be drawn from 
those facts. 11 (People v. Razezicz, 99 N.E. 557, 
564). 

11When a series of facts, distinctly and unequivocally 
proved, manifestly tends to one conclusion, and 
another £act is proposed in contradiction to that 
conclusion, the mere inability to account for such 
opposite fact is not sufficient to destroy the 
inference deduced from the others, but the positive 
inconsistency should be positively shown. 11 (Burrell 
on Circumstantial Evidence, p.35). · 

"Where there is substantial evidence to establish 
all the elements of the offense charged, verdict 
for the accused cannot be directed on the theory 
that the evidence is insufficient to convince the 
jury of the accused's guilt beyond a reasonable 
doubt." (Hays v. United States, 23l Fed. 106). 

When all of the circumstances, proved beyond a reasonable doubt 
in the instant case, are balanced against each other and are given their 
legitimate probative weight it is difficult, ·if not impossible, to draw 
SIIy inference other than the fact that accused 'WaS absent from his 
command without leave. To infer that accused was lawfully absent :from 
his command for at least five weeks in time of war when his command was 
in a foreign country and had during his absence O:epa.rted therefrom, taxes 
credulity beyond its utmost limit. Common.sense and common experience 
dictates an opposite conclusion. 
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11 A presumption upon a matter.of fact, vrhen it is 
not merely a disguise for some other principle 
means that common experience shows the fact to 
be so generally true that courts may notice the 
truth. 11 (Greer v. United States, 245 U.S. 559, 
62 L. Ed: 469). 

In any event the circumstances proved by the prosecution in its 
case in chief are certainly sufficient to establish prima facie guilt of 
accused. It is, of course, axiomatic that the burden of proof never 
shifts in a criminal case (Lilienthal v. United States, 97 U.S. 237, 
24 L. Ed. 901). 

11 But when a prima facie case has been made out, 
as conviction follows unless it be rebutted, the 
necessity of adducing evidence then devolves on 
the accused. 11 (Agnew v. United States, 165 U.S. 
36, 41 L. Ed. 624). 

"****, there is a ma.'1ifest distinction betvteen the 
burden of proof and the burden of adducing evidence, 
also lmov.'C'l as the burden of explanation, and, while 
the burden of proof never shifts, the burden of 
adducing evidence may shift from side to side 
according to the testimony. Thus, while the 
burden of evidence cannot be placed on accused 
until proof of guilt beyond a reasonable doubt has 
been prima facie made by the prosecution, it will 
devolve on accused after a prima facie case has 
been made out." (22 Corpus Juris .Secund:um, sec.573, 
p.887). (Underscoring supplied). 

The accused in the face of the evidence produced against him 
elected to remain silent. Such was his right beyond all peradventure, 
and his failure to take the stand cannot be commented upon (!·:.c .tr., 1928, 
par.77, p.62). However,·the burden of adducing evidence excusatory of 
his prolonged absence • the 11 burden of explanation" - was on him and his 
right to remain silent did not relieve him of such burden of going forward 
with the proof (16 C.J., par.998, p.531). He offered no explanation of 
his conduct. The inferences arising from the proof presented by the 
prosecution therefore stand unrebutted and unexplained. The facts 
supporting such inferences cannot be controverted. The inferences from 
such facts are legitimate and logical and are in harmony with common 
sense and experience. The Board of Review is of the opinion that the 
facts proved and the inferences arising therefrom are legally sufficient 
proof of a:ccused 1s guilt of being absent without leave at the time and 
place alleged in the specification. 

Accused's motion for a finding of not guilty of violation of 
AW 58 was properly denied (R.16). Sufficient evidence had then been 
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presented by the prosecution to warrant a finding of guilty of absence 
without leave, a lesser included offense. Under such circumstances the 
denial of the motion was not only proper, but also required (CM ETO 506, 
Bryson). 

7. Accused is 20 years of age. He enlisted 28 October 1940 for 
the duration of the war plus six months. 

8. The court was legally constituted and had jurisdiction of the 
person and offense. Ho errors injuriously affecting the substantial 
rights of accus~d were committed during the trial. The Board of Review 
is of the opinion that the record is legally sufficient to support the 
findings of guilty of absence without leave as apProved by the reviewing 
authority, and the sentence. 

~----D_I_S_SE_NT........,ING Judge Advocate 
_____________~ 
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Branch Office of The Judge Advocate General 
with the 

European Theater of Operations 
APO 871. 

Board of Review. 

ETO 527. 	 2 3 JUL 1943 

UNITED STATES 	 WESTERN BASE SECTION,· SERVEES 
OF SUPPLY, EUROPEAN THEATER OF 

v. 	 OPERATIONS.! 
) 

Private PHILIP J. ASTRELLA ) Trial by G.C.M., convened at Lichf'ield, 
(12009.327), Company "D", Casual ) Staffordshire, England, 22 April 194.3. 
Replacement Group, (Provisional). ) Sentence: Dishonorable discharge, 

) total forfeitures and confinement at 
) hard labor for five years. 
) Disciplinary Training Center No. 1, 
) Shepton hiallet, Somerset, England. 

DISSENTING OPINION~ SARGENT, Judge Advocate. 

1. I am unable to concur with the majority opinion of the Board 
of Review that the record of trial is legally sufficient to support the 
findings of guilty as approved by•the reviewing authority, and the 
sentence. · 

The only pertinent evidence with respect to the offense of 
absence without leave consists of (a) - the entry contained in the 
morning report to the effect that accused went absent without leave 
16 January 194.3; (b) - the facts that his organizatipn, a task force, 
departed for an unknown destination outside the United Kingdom on 
20 January 194.3 and that accused was "picked up11 by Sergeant FontGUJ.e at 
Cardiff (Wales) about 41 days later, being then a prisoner in the custody 
of the military police, and (c) - his·statement to the sergeant that he 
surrendered at Newport, and was in 11 2211-B11 • 

When asked by the trial judge advocate if he lmew how long the 
three prisoners were held by the military police, the witness Fontane 
replied 11 I couldn't say for certain, sir, but I would say 2 or .3 '.lays. 
They told me it was 2 or .3 days". The law member then stated "That is 
all hearsay" (Underscoring supplied). There is no further indication 
of any action by the court concerning the admissibility of this evidence, 
and no statement was made by defense counsel with reference thereto. 
The evidence does not show whether the accused, one of the two other 
prisoners, or the military police, told Fontane that the men had been 
in the custody of the military police for two or three days. 
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Even if the fact that accused had been in the custody of the 
military police at Cardiff for two or three days should be considered 
as properly established in evidence, there is no evidence as to the 
circumstances surrounding his surrender at Newport, and no evidence as 
to whether his surrender at Newport was prior or subsequent to 20 January 
1943, the date of departure of his organization from the United Kingdom. 
It is entirely possible that accused was with his organization on that 
date, and that he had surrendered at Newport prior to 20 January 1943. 
?.ioreover, · if he did surrender at Newport after the departure of his 
organization, such a fact would not necessarily indicate that the 
surrender terminated a period of absence without leave. There are a:ny 
number of valid and sufficient reasons why a soldier does not accompany 
his organization upon its transfer to another location. Accused's 
"surrender" to either civil or military authority at Newport might 
equally have been because of the commission of an offense other than 
that of absence without leave, during a period when his absence from his 
organization was f'ully authorized. 

In CM 227831 (1942), Gregory, the evidence of absence without 

leave consisted of entries contained in an extract copy of the morning 

reports of accused's organization. It was stipulated that accused 

surrendered in New York, New York about 12 July 1942 in uniform. The 


·Board of Review in holding the record of trial legally insufficient to 
support the findings and sentence, stated that the only proof of absence 
without leave consisted of the morning report entries, and made no 
comment with reference to the stipulation concerning the surrender. (Bul. 
No.7, JAG., Vol.I, Dec 1942, par.395(17), p.3.59). 

In view of the foregoing I am of the opinion that the statement 
by accused that he surrendered at Newport is of no.probative value. The 
r.1ere fact that accused was in the custody of the military police at 
Cardiff about six weeks after the departure of his organization, similarly 
did not warrant the conclusion that he was then in custody as the result 
of having been absent without leave. It is equally justifiable to infer 
that accused did not accompany his organization for perfectly legitimate 
reasons and that he was in custody of the military police for the 
commission of other offenses. 

11 0n a prosecution for absence without leave a 
sergeant testified that accused was not present 
when the company left on August 23, and that he 
had not seen the accused until the day of the 
trial on September 3. A corporal testified to 
the same effect. Accused stated on the witness 
stand that he was sleep in a barn when his 
company left, There is no evidence that the 
accused did not have permission to be absent, 
an essential element of the offense, and the 
findin of ilt should be disa roved. Cl.i 125261r 

1919 • 11 (Dig.Ops. JAG., 1912-1940, sec.419(2), 
p.282)). (Underscoring suppl:i.ed). 
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The statement by accused that he belonged to "2211-B" shows 
that he was aware that this was pert of tLe de.::igna.ti;:n cf :his 
organization. However, such knowledge by ac~uecd, considered either 
alone or in conjunction with the other evidence under consideration, dld. 
not establish the fact that he absented himself without leave because 
his organization was a task force and was about to depart from the 
United Kingdom. 

"****• Circumstantial evidence is limitsd by, 
or rather should be tested by, the fol1owine 
rules, which, w:hile they may be differentJy 
p:b.rased, are fundamental rules in all juris
dictions: (1) il>ElOHt*; (2) all the essential 
facts must be consistent with the hypothesis 
of guilt, as that is to be c.:.mpared with all 
the facts proved; (3) ·~.he fact.s m11st exclude 
every other r~e.qsonable the0rJ or b'r:-:ot~esis 
except that of' guilt; and (4 ***'li~. 11 

(2 Wharton's Criminal Evidsnca, 11th Ed., 
sec.922, pp.1605-1606). (ITn:lers.::orin~ supplied). 

"****• But when circumstantial evidence alone 
is relied u::;:on, the facts and circu."!lstances 
trJ.st form a complete chain, an::1 point directly 
and unerringly to the accused's guilt. In 
other words, they must be of a conclusive 
character. Liere suspicion§. probahilities, 
or supposi t.ions do not. warrant a conviction. 
The circumstances must be sufficient to show 
guilt beyond a reasonable doubt. ****·" 
(2 Tiharton 1 s Criminal Evidence, llth Ed. , 
sec.922, pp.1604-1605). (Underscoring supplied). 

To recapitulate the evidence aside from the entry contained in 
the extract copy cf the morning report, -accused's organization, a task 
force, departed for an unknovm destination outside the United Kingdom 
20 January 1943. Accused was 11 picked up11 about 41 days later at Cardiff, 
Wales, being then in the custody of the military police. He surrendered 
at Newport, Wales, but the evidence did not show whethez· such surrender 
occurred prior to or ai'ter the date of departure of his organization. 
Accused knew that the desienation of his organization was 11 2211-B11 • In 
my opinion such evidence, circumstantial in character, and considered in 
its entirety, is not legally sufficient to establish a prima facie case 
of absence without leave. 

For the reasons stated therein, I concur with the majority 
opinion of the Board of Review that the extract copy of the morning 
report of accused's organization (Pros.Ex.l) should not have been admitted 
in evidence and that it should not be considered. 
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3. For the reasons stated I am or the opinion that the record or 
trial is legally insufficient to support the findings and sentence as 
approved by the reviewing authority. 
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In 	reply refer to: A. P. O. 871. 
CM ETO 5Z7 23 Jul 1943 U. s. Army. 

SUBJECT: 	 CM ETO 5Z7, Private PHILIP J. ASTRELLA (12009JZ7), 

Company D, Casual Replacement Group (Provisional). 


TO : 	 Staff Judge Advocate, Headquarters, ·Western Base 

Section, SOS, ETOUSA, APO 515, United States Army. 


1. Herewith transmitted is a copy of the holding of tha Board 

of Review in the case of the soldier named above. You will note 


· that the Board finds the record legally sufficient to support the 
findings of guilty as approved by the reviewing authority, and to 
support the senteooe. 

2. I concur in the holding of the Board of Review. 

E. 	C; McNEIL, 
Brigadier General, United 	States Anny, 

Assistant Judge Advocate General. 

Incli 

Holding of Board of Review. 
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Branch 	Ottice of The Judge Advocate General 

with the 
European Theater or Operations 

APO 871. 

Board ot Review. 

ETO 5.31. 	 -:i:v .J"\•JU1 ... 1°,'.3 

~ UNITED STATES ~TERN BASE SIOOTION, SERVICF.S 
OF SlJPl'a, EUROPEAN THg!Tm OF 

v. 	 ) OPERATIONS. 

l 
) 

Private THADDEUS G. McLURKIN, Trial by G.c.1.1., convened at 
(18015986), Company B, .383rd Seaforth Barracks, Seaforth, 
Engineer Battalion (Separate). Lancashire, Engl.and, 9 J4ay 1943. 

) Sentence: Dishonorable discharge, 
) total .forfeitures and confinement 

at hard labor tor 20 years.~ Penitentiary. 

HOLDnm or the BO.ARD OF REVIEW 

RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates. 


1. The record of trial in the case or the soldier named above 
has been examined. by the Board of Review. 

2. The accused was tried upon th6 following Charges and 
Specifications: 

CHARGE I: Violation of the 93rd Article of War• 
Specification: In that Private Thaddeus G. McLurkin, 

Compaey B, .383rd Engineer Battalion {Separate), 
did, at Aintree, Liverpool, Lancashire, England, 
on or about 1 March 194.3, with int.mt to do hiJll 
bodily harm, commit an assault upon Sergeant 
Allen E. Hiller and Private Cornelius F. O'Donnell, 
by willtully and teloniously striking the said 
Sergeant Allen E. Hiller, and Private Cornelius 
F. 01Donne-11 about the head, shoulders and~ 
with his fists. 
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CHARGE II1 Violation of the 96th Article of. War. 
Specification 11 In that Private Thaddeus G. 

McLurkin, Company B, 3S3rd Engineer Battalion 
(Separate), did, at Aintree, Liverpool, 
Lancashire, England, on or about 1 March 194.3, 
wrongfully appear at a public dance, without 
hiis blouse. 

Speci~ication 2z In that Private Thaddeus G. 
McLurkin, Compaey- B, · 383rd Engineer Battalion 
·(Separate), did, -at Aintree, Liverpool, 
Lancashire,, ·England, .on or about l ~ch 194.3' 
dr.unk and disorderly.in uniform in a public 
plaoe to wit, Aintree Institute Dance Hall. 

Specification 31 In that Private Thaddeus G. 
McLurkin, Compa.cy B, .383rd Engineer Battalion 
(Separate), did, at Aintree; Liverpool, 
Lancashire, England, on or about 1 March 194.3, 
wrongtully resist arrest by Sergeant Allen E. 
Hiller, and Private Cornelius F. O'Donnell, 
Military Policemen, then in the lawful execution 
of their office. 

ADDITIONAL CHARGE: Violation of the 93rd Article of War. 
S,Pecification: In that Private Thaddeus G. 

McLurkin, Company- B, 383rd Engineer Battalion 
(Separate), did, at Park Lane, Liverpool, 
Lancashire, England, on or about 28 February 
1943, with intent to commit a felony, viz: 
murder, commit an assault upon Private James 
s. Gordon, by w1llf'ully and feloniously 
striking the said Private James s. Gordon 
about the head, shoulders, and body with his 
fist and knife. 

He pleaded guilty to Charge II.and the three Speci£ications thereunder; 
not gullty to Charge I, the Additional Charge and the Specification · 
under each, and was found guilty or all charges and specifications 
except Specification 3, Charge II, of which he was found not guilty. 
No evidence or previous convictions was introduced. He was sentenced to 
be dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due and to be confined at hard labor at such place as 
the reviewing authority mey- direct for 20 years. · 

The reviewing authority approved the sentence, designated the 
United States Pelrl.tentiary, Lewisburg, Pennsylvania, as the place ot 
confinement, and forwarded the record of trial tor action under Article 
of War 50!. · 
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.3. With respect to the Additional Charge and Specit'ication, the 

evidence for tha prosecution ~ be summarized as follows& The 

International Caf'e is located at 13.3 Park Lane, Liverpool, England. · 

Margaret Alice Cornes-was manageress or the caf'e on 28 February 194.3 

(R.ll). Lance Corporal James Stewart Gordon, a member or 277th 

Pioneer Cotnpa.D;y, British A.rrq, stationed at Setton Park, Liverpool, 

entered the caf'e at about 10:30 P'.M. on the above mentioned date to 

secure his supper. He was known to Corn~s as a previous patron. 

There were 12 or 14 American· colored soldiers in the caf'e arguing 

among themselves and creating noise and contusion. It was evident 

that they had been drinking and were intoxicated. Accused had also 

been drinldng and was stamfog when Gordon entered. Gordon took no 

noti~e or the colored soldiers and seated himself at a table with 

"a Norwegian and a girl" and ordered supper. Three ~r the colored 

soldilU-8 and a white girl sat at a nearby table. The 'White girl was 

f'aci.ng him. Accused was jumping about and kept kicking Gordon1 s 

chair who moved it to avoid contact with accuaed. On looking around 

Gordon 'SaW accused was armed with a knit& and said to him: "jou should 

put that knite awey, Jack. Ir the police come you will get into 

trouble•.. Accused turned arOUild to a companion - a sergeant, and 

said& "This white cunt h8.s told me to put my lqrl;fe awey. I will cut 

his f'ucldng head oll" .. (R.l,4,S-9,ll-12118-20). Gordon replied: 

•Th.ere is no need for BII:l' of that1 • Accused1s 1atlre had a blade 
about four or five inches long, and he was holding it in his right hand. 
He was the only dolored soldier who had a knli"e. Accused, who.was on 
Gordon's lert, made a dive at Gordon striking him in the neck with the 
knife .and inf'llcting a superficial cut, being the deepest at the . 
"wiDd.-pipe•. The cut left a scar about it inches in length. Gordon 
raised from his chair and struck accused knocking him down. As be 
tell his knit'e struck Gordon's hand inf'licting a slight C'lt' on the 

.back 	ot it. Seven or eight or accused's companions 1;hen joined in 
the assault on Gordon, who fought back. He grabbed hold ot a 
sergeant and excl.aimE!d to him& "For God.1 s sake call your palls off. 
I s11t only a soldier like yoursel.fll_(R.1-2,12,13,28-29). The sergeant 
struck Gordon _in the eye and said something about "yellow white 
bastard.a". Gordon tell to the floor and as h(t was fall 1ng be recei'Y8d 
a knock back or the ear. Accused joined the assault on Gordon, who 
bec&Jl!.e unconscious and remained in that·condition for about ten 
minutes. When he regained consciousness he was lying on the stairs 
ot the caf'e, and the colored. soldiers, including accused, were gone. 
As the;y lett one remarked: •There he is; let him die• (R.3,1.3116,18,28). 

Subsequent·to.the assault a!ld while accused was engaged in 
washing an auto~obile at Seaf'orth Barracks, Gordon identified him· as 
his assailant (It.5,7-S,14,26). He was wearing the same coat as on 
the night of the assault. Later Gordon picked out accused at an 
identification line-u.p'(R.5,7,14118). Cornes accompanied by Gordon, 
in April 1943 also identified accused as he was coming out of a 
barrack1s door at Garstang~ Whe?i he snw Cornes he.withdrew (R.14122,
24). 	 . 
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In addition to the knife wounds on his neck and hand, Gordon 
received bruises on his body and a black eye (R.8). He was not 
hospitalized, but treated his own wounds (R.5). 

4. The facts proved in support of the specifications or Charges 
I and II are uncontradicted and are as follows& 

Sergeant Allen E. Hiller, 295th Military Police Company, and 
Private Cornelius F. O'Donnell, 2.34th Military Police Company were, on 
the night of 1 March 1943, on a roving motorized police patrol between 
the toYms of Aintree and t.Iaghull, England. They wore ree;lllation 
uniforms with Military Police brassards, and were armed with .45 caliber 
pistols. A dance, which was attended by both male and female British 
civilians and colored American soldiers, was held on that evening at the 
Aintree Institute Hall. At about 10110 p.m., the two milit~ policemen, 
Hiller and O'Donnell, made a ro.utine call at the dance hall (R•.31136-37) • 
At that time Hiller saw accused talking loudly with another colored 
soldier and they were pushing each other back and forth &na. thereby 
attracting attention. Hiller intervened and told them to quiet down 
and behave themselves in a more orderly fashion. Accused was dressed 
in a field jacket in violation of order~ (Prosecution's Exhibit E). 
Hiller asked accused if it was cus11_9111ary for him to wear a field jacket 
in town to which accused made an ~lligible reply. Hiller then 
turned to First Sergeant Cannon (accused1 s First Sergeant) who was 
standing near-by, and inquired if it were customary for his men to wear 
field jackets in town and asked why accused was not in a blouse with 
his O.D. uniform. Cannon could make no explanation but said accused 
woulQbe dealt with when he returned to his organization. Hiller asked· 
accused his name and he replied it· was McLurkin. His breath smelled 
of alcohol and the ap'pearance of his eyes and face and his emotions 
indicated he was under the influence of alcohol. Hiller again mentioned 
to ~cLurld.n the matter of his uniform. hlcLurkin stepped close to Hiller 
and screamed: 11A field jacket is part of our uniform. We wear it at all 
times". Not desiring to create a commotion on the dance- floor Hiller 
decided to.remove accused therefrom. He took accused by his right arm 
and O'Donnell grasped hira by his left arm and they attempted t~ lead him 

11 Iawe:y. Accused resisted. Hiller told accused:: am only going to 
take you off the dance floor. I want to talk to you". Accused 
continued to resist. At this point, another colored soldier, later 
identified by Hiller as Jones, grasped accused's shoulder and attempted 
to wrench him awe:y from the policemen. Jones said: "Where are you 
taking that boy? 11 • He repeated his question several times and fina.J.ly 
struck Hiller with his fist. Hiller let go of accused's arm and struck 
at Jones. Accused broke loose from O'Donnell and with his fist struck 
Hiller an6. struck O'Donnell once. Thereafter Hiller did not see 
O'Donnell. Hiller struck at accused several times. Other colored 
soldiers intervened and Hiller became involved with four men whom he 
could identif'y (R• .31·34,36-.38). There were at least eight soldiers in 
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the group- In the fight that.ensued Hiller recetved stab wound.a Blld 
five superficial cuts on the hands and face. He did not know whether 
accused had a weapon or whether or not accused stabbed him. He was 
hospitalized tor five weeks. Accused not only struck Hiller at the 
connnencement or the disorder but repeatedly 1during the srtrq. The 
tight moved towards the center or the floor in front or the orchestra 
pit. Hiller knocked Jones down. McLurkin struck Hiller again rlth 
his fist, shoutll!.ga 11 Kill him, kill him"• Hiller had been stabbed and 
had lost his pistol in the fight. In his efforts to escape from his 
assailants he moved towards the double doors at the end or the hall, 
during which time the soldiers.persisted in their attack.. Accused 
continued to shout: "Kill him", and followed Hiller down the stairs, 
but the latter made his way outside to a nearby theater (R.33-34). 

Hiller positively identified accused as the man in the field 
jacket, who had kept crying: "Kill him, kill him11 (R.33,34). During 
the fight O'Donnell was dragged down a flight or stairs leading from 
the dance hall by two colored soldiers but freed himself and returned 
to the dance hall. Hiller was then gone (R•.37). 

5. The Charges as originally drafted and verified by the accuser, 
Major John D. Holm, on 17 March 1943, contained Charge I and Charge II 
and Specifications. On 18 March 1943, the charges as then existing 
were.referred by the CoJDlllanding Officer of 383rd Engineer Battalion 
(Separate) to Captain Vaughan c. Shaw, of the same unit, for. investigar
tion. On 19 March 1943, Captain Shaw ma.de his report of investigation 
to the Commanding Officer• • 

Thereafter on 28 March 1943, the Commanding Officer referred 
the Additional Charge to First Lieutenant Dale A. Lehr, also of the 
same unit, for investigation who made his report thereon on 31 March 
1943. 

By third indorsement dated 1 April 1943, the Commandjng Officer 
forwarded the original Charges and Additional Charge to the Commanding 
General, Western Base Section, Services of Supply, European Theater of 
Operations, with recommendation for trial by General Court-Martial. 

The Staff Judge Advocate, WBS, SOS, ETO, in his report on 
charges preliminary to trial, dated 8 April 1943, commented: 

"The Additional Charge as drawn should be sworn 
to, as the original affidavit refers to 17 March 
which is before the time the additional charge 
was entered." 

The original Charges and Additional Charge were referred for 
trial by General Court-Martial on 4 May 1943, but apparently nothing 
was done to comp~ with the recommendation of the Staff Judge Advocate. 
Accused was therefore brought to trial upon an unverified Charge and 
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Specification. Insofar as the documents attached to the record of 

trial indicate, the Additional Charge and Specification.were written 


· on the charge sheet without the knowledge or approval of the accuser 
but were duly investigated pursuant to the requirements of the 7oth 
Article of War and were regularly referred for trial. The defense 
raised no objection. Copy of the charges were served on Defense 
Counsel on 5 May 1943, and this defect presumably appeared upon the 
face of the copy of the charge sheet served. 

The Board of Review is of the opinion that the rule of 

CM 172002, Nickerson, governs this situation: 


"The provisions of AW 70 requiring the Charges 
and Specifications to be sworn to was intended 
for the benefit of the accused in order that 
he might not be subjected to frivolous or 
malicious prosecution and if he did not object 
to the irregularity and the accusation is 
sustained by the proof the fact that the Charge 
and Specifications were not sworn to would not 
in itself injuriously affect a:n:y of the 
substantial rights of th~ accused." 

In CM ETO 106, Orbon, the Board of Review in its own holding reached 
the .same conclusion as announced in the Nickerson case. The reasoning 
of CM 229477~ Floyd, is also applicable to the instant case. (Cf: M.C.JJ., 
par.31, p.21J. 

The Board of Review is of the opinion that the rights of 
accused were not in a:n:y manner prejudiced by the fact that the Additional 
Charge and Specification were unsworn. 

6. The accused did not take the stand as a witness in his own 
behal.f nor did he make an unsworn statement. The record is silent as 
to whether his rights were explained to him as provided in Jl.C.M., 
par.75, p.59 and par.S6, p.61. In the absence or evidence in the 
record that accused wa.s denied s:rry of his rights and privileged it will 
be presumed that Defense Counsel made proper explanation to accused of 
his rights, and that the usual and ordinary procedure of court wa.s 
followed. (M.C.M., par.45b, p.35; CM ETO 139, McDaniels}. 

7. The defense presented two witnesses, Private First Class 
Sylvester Greenlee and Private Joseph D. Covell both of Company B1 
3B3rd Engineer Battalion (Separate} (R.40,59,70j who were ba:cm.ck-mates 
of the accused, in an attempt to prove that accused, at the time and 
date of the assault on Gordon (Additional Charge and Specifioation) was 
in a highly intoxicated condition and was in and around the Battalion 
Headquarters and in his barracks. The witnesses were examined and 
cross-examined at length. It is not necessary to summarize their 
evidence. Insofar a.s it conflicted with Gordon's and Cornes• positive 
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identification of accused as Gordon's assailant an issue of fact was 
created for the coilrt's determination. There is substantial competent 
evidence to suatain the court's finding that it was accused who assaulted 
Gordon at the time and. place alleged in the Specification, and such 
finding is binding on the Board of Review (CM ETO 4921 Lewis; CM ETO 5UJ, 
Richmon4). 

s. Charge I and its Specification alleges that accused on 1 March 
194.3, assaulted Hiller and O'Donnell with intent to do him (them) bodily 
harm, by striking them with his fists. Hiller's and O'Donnell's 
testimony is uncontradicted that accused struck each of them with his 
fists. The.defense offered no evidence either in denial or explanation 
of the affair at Aintree Institute dance hall. The Board of Review is 
or the opinion that the record is legally sufficient to sustain the 
findings of the court that accused was guilty of the offense charged in 
Charge I and its Specification. (M.C.M., par.149!!, p.180). 

9. The accused pleaded guilty to Charge II and the specifications 
thereunder. Prosecution's evidence is uncontradicted and fully proves 
the commission by accused at the time and place alleged of the offenses 
charged in Specification 1 (appearing at a public dance in improper 
uniform) and Specification 2 (drunk and disorderly in uniform in a 
public place). The word "did" appearing in the latter specification 
renders the meaning of the allegation ambiguous or obscure. It should be 
read ttwas11 • ·(People v. Duford, 66 Mich. 90, .31 C.J., sec.177, p.656). 
Notwithstanding accused's plea of guilty to Specification 3, the court 
found him not guilty. It is noted that this specification was also 
unsworn, but this is immaterial in view of the court's findings thereon. 
The court correctly made such finding. The evidence is clear that 
Hiller and O'Donnell did not place accused under arrest in the dance 
hall. They were merely attempting to escort him from the hall to talk 
with him concerning his·improper uniform and such fact was explained to 
accused by Hiller. At that time the milltary police had no thought of 
charging accused with an offense. 

The Board of Review is of the opinion that the record is legally 
sufficient to sustain the findings of the court that accused was guilty 
of the offenses charged in Specifications 1 and 2, Charge II. 

10. The Additional Charge and its Specification charges accused 
with assaulting Gordon with a knife with intent to commit a felony, 
to wit, murder, in violation of the·93rd Article of War. One of the 
principal elements of such offense which must be proved by the 
prosecution beyond a reasonable doubt is that accused committed the 
assault with the specific intent viz, to commit murder (M.C.M., par.149 ,!, 
p.178). Accused's threat to cut Gordon's "hAad off" followed immediate]J 
by his vicious and unprovoked attack with a knife upon Gordon is 
substantial evidence proving the specific felonious intent (CM ETO 503, 
Richmond; CM E'rO 533, Brown)• The Board of Review is of the opinion 
that the record is legally sufficient to support the findings of guilty 
of the offense charged by the Additional Charge and its Specification. 
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11. The court was legally constituted and had jurisdiction of the 

accused and of the offenses. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. The 
sentence of the court is legal. The Board of Review is of the opinion 
that the record is legally sufficient to support all of the findings of 
guilty and the sentence. 

12. Accused is 2.3 years of age. He enlisted 31 December 1941, 
for duration of war plus six months. His approved sentence includes 
confinement for 20 years 1·or an act, to-wit assault with intent to 
commit a felony, murder, recognized as C:.l.?l offense of a civil nature and 
so punishable' by penitentiary confinement for more than one year by 
35 Stat. ll43, 18 u.s.c., 455, and which renders his retention in the 
service undesirable (AW 42). War Department directive (AG 253 (2-6-4l)E,
26 February 1941) requires that prisoners under 31 years of age with 
sentences of not more than ten years be confined in a Federal Correctional 
Institution or Reformatory. As the confinement in this case is for 
20 years, designation of the United States Penitentiary, Lewisburg, 
Pennsylvania, is proper. Accused's return to the United States and 
execution of sentence to dishonorable discharge is authorized (GO #37, 
ETOUSA, 9 Sept 1942 as amended by GO #63, ETOUSA, 4 Dec 1942) • 
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1st Ind. 

WD, Branch Office TJAG., with ETOUSA. 3 JUJ. 1943 TO: Commanding 
General, Western Base Section, SOS, ETOUSA.. 

l. In the case of Private THADDEUS G. McLURKDf, (18015986), 
Company B, .383rd Engineer Battalion (Separate), attention is invited 
to the foregoing holding of the Board of Review, that the record ot 
trial is legally sufficient to support the findings and the sentence, 
which holding is hereby approved. Under the provisions ot Article 
ot War 5<>!, you now have authority to order the execution of the 
sentence. 

2. When copies of the published order are forwarded to this 
office, they should be accompanied by the foregoing holding and this 
i?ldorsement. The file number of" the record in this c:£f"ice is 
ETO 531. For convenience of" reference please place that number in 
brackets at tha em of the order: (ETO 531). 

//z.c.~~
gadier General, United Statea ArslrJ, 

Assistant Judge Advocate General. 

l Incl: 
Holding ot Board of Rev.Wfi 

239337 531 






(101)
CO~Jt!DENTIAL 

Branch Office of The Judge Advocate General 
. with the . 

European Theater of Operations
APO 871 

Board or Review. 

ETO 533. l JUL 1943 

·UNITED STATES WE.STERN BASE SECTION, SmvICF.s~· OF SUPPU, EURO:pf.A?:l. THEATER OF 
OPERATIONS.

. v. ~ 
Private First Class AARON (NJU) BROWN,) Trial by G.C.M., convened at 
(18061091), Company B, 38.3rd Engineer) Seaforth Barracks, Seaforth, 
Battalion (Separate). ~ England, 8 May 1943.. Sentences 

Dishonorable discharge, total 
) forfeitures, and confinement at 
) hard labor £or 20 years. · 
) Penitentiary• 

HOLDING of the BOAm> OF REVIEW 

RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates. 


l. The record 0£ trial in the case of the soldier named above 
has been examined by the Board 0£ Review. 

2. Accused was tried upon the following Charges and Specifica• 
tions: 

CHARGE: Violation of the 93rd Article of War. 
Specification: In that Private First Class 

Aaron (NMI) Brolfll, Company "B" 383rd Engineer 
Battalion (Separate), did, at Preston, 
Lancashire, England, on or about 18 March 1943, 
with intent to commit a felony, viz, murder, 
commit an assault upon Police Constable John 
Martin by will.tully and .feloniously stabbing 
the said policeman in the chest with a knife. 
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ADDITIONAL CHARGE& Violation of the 9Jrd Article ot War. 
Specifications In that Private First Class 

Aaron Brown, Compalll "B1 383rd Engineer 
Battalion (Separate}, did, at Preston, 
Lancashire 1 England, on or about 4 March 
1943 by force and violence felonious~ 
take, steal, and carry awe:y from the 
person ot Mrs. Norah Booth the property' 
of one handbag, value about sixteen (16) 
dollars. 

He pleaded not guilty·to and·was found guilty of both Charges and ot 
the Specifications thereunder. No evidence or previous convictions 
was introduced. He Wa.s sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due, and 
to be confined at hard labor tor 20 years. ' 

The reviewing authority approved only so much of the findings 
of guiJ:t7 of the Specifi,cation of' the Additional Charge and or the 
Additional Charge, as involves a finding that accused did, at the time 
and place alleged, and from the person alleged, £eloniousl7 steal, ~, 
and carry awe:y one handbag or a value less than $20, .approved the 
findings ot guilty of the Specification of the Original Charge and ot 
the Original Charge, approved the sentence, designated the United States 
Penitentiary, Lewisburg, PemisYlvania as the place of' confinement, and 
forwarded the record tor action under Article of War 5oi-. . 

3. With reference to the Additional Charge and the Specification 
thereunder (robbery in violation of Article of war· 93), the evidence 
for the prosecution shows that at Preston, Lancashire, England, about 
10130 P.M., 4 March 1943, Mr~ ?forah Booth, Longridge; Lancashire, was 
asked by' a colored soldier ii" she knew "the time ot the Garstang ·busses". 
Mrs. Booth replied that she did not, and as she turned to walk awq, 
.the 	soldier snatched her handbag from under her left arm and rmi tolrards 
the bus station. She followed the soldier, .could not tind·him, and 
then reported. the incident to the police. Mrs. Booth was"unable to 
identify accused as the soldier who had taken her handbag as it was 
•going on £or dark", she had not taken much notice of the man, 8l'ld she 
"had had a certain smount or drink as well ***11 (R.l-4). Mrs. Booth 
identified as her property which was taken that evening, a black hand.bag 
(Ex.A), a change purse, a note wallet which, at the time, had ·contained 
money and a small black mascot in the form ot a cat. She also identified 
a card case. From the evidence it would appear that the purse, note 
wallet, mascot and card case, all contents or the handbag, were intro
duced in evidence as Exhibit B. Mrs-. Booth i'Urther identified the 
ration book other son, John Rudd (Ex.C), this article also having been 
in the handbag at the time or the theft (R.2•3). 

The handbag °CEx.A), conta:h)1ng a lady's purse was found abo-11t 

lla.30 P.14. on the same evening (4 March) by one Charles Bore in the 
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mens' lavatory at the bus station, Preston. Mr. Bore gave both 
articles to the Preston Police. Several colored soldiers or the 
United States Arnry had been in the lavatory that evening (R.4; Ex.D
stipulated testimony of Bore). 

On 25 March 1943, accused was in the custody of the military 

police at Preston. First Lieutenant Matthew Racki, 38Jrd Engineer 

Battalion, who was assigned to accused's company stationed at Garstang, 

went to Preston and secured from the military police some keys which 

were among the effects belonging to accUsed. He returned to Garstang 

for the purpose of obtaining for accused, at his request, some toilet 

articles and underwear which were in accused1 s small wooden locker. 


_	On opening the locker with the keys in question, Lieuten~t Racki 
found therein a black wallet, apparently of English manufacture, and 
the mascot (parts of Ex.B), and also a ration-book (Ex.C) inside the 
wallet, which bore the name "John Rudd". The articles were under a 
towel. The following day (26 March) 1 Lieutenant Racki left accused.' s 
toilet articles with the military police, and gave the wallet and 
ration book to an inspector of the Preston police. Accused, who was 
questioned by Lieutenant Racki concerning the articles in his locker, 
replied that he knew nothing about them (R.5-7). 

4. With reference to the original Charge and Specification 
thereunder (assault with intent to commit murder in violation or Article 
of War 93), the evidence for the prosecution shows that on the evening 
of 18 March 19431 accused and Private John Barnes went to Preston and 
met two girls, Kathleen Brown and Mary Somerville. Miss Brown had 
known accused both as Reid Brown and as Reid Taylor, and knew Barnes as 
Johnny Johnson. During the evening, accused, Miss Brown and Miss 
Somerville, each had three bottles of beer and Barnes drank two (R.18-201 
281 33-34,40). They also visited a restaurant where, according to 
Miss Brown, accused and Barnes compared knives which each"had in his 
possession (R.20,24). During the evening accused went to a dog.track 
to get a handbag belonging to Iv'dss Brown. 'apon his return she left it 
in his custody (R.18,20-22,28133). Finally, about 10a30 P.M., the 
group left a restaurant to go to a "chip"· shop, and on the way passed 
a group of English soldiers who remarked 11 0h, look at those niggers". 
Accused turned back, drew a knife and said 11 ! will cut your darned 
throat. Repeat what you said". The police then intervened, and the 
party proceeded to the chip shop, purchased some chips, went to a bus 
shelter and began to eat them (R.181 23,28-29,34). 

At about 10:30 P.M., Constable John Martin, Preston police 
force, was informed by some British soldiers that two United States 
Army colored soldiers had drawn knives on two British soldiers. During 
his investigation, Constable Martin saw in a bus shelter two colored 
soldiers and two British girls. One of the girls had on an army 
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overcoat and one of the soldiers was not wearing an overcoat. 

Constable Martin, who knew the girls, told the party to move along. 

Three of the group left the shelter, but the soldier without an 

overcoat rema.il".ed. When Cons~able Martin again told him to leave~ 

this soldier left, the shelter and turned to f'ace Martin, holding an 

open knife. Martin told the man to put the knif'e e;rre:y and walked 

towarfl him. However, the soldier stepped ba.ok, holding the kiiire in 

a threatening manne~_and ~eplied several times "Don't you tollow me 

around. I will kill you". When Martin drew his stat:f' to defend 

himself', the soldier shouted to his friend 11,Get behind him". As the 

.friend· started to comply, Mart~ requested. a pas'sing cyclist to go. to 
·the police station for aid. He then lost sight of the two men and 
the gi.J:.ls. Later,, he saw the party near an· air raid shelter, and one 
soldier was putting on· an overcoat which he had taken from one· of' the 
girls. The two girls "ma.de o:f'-f'I. One soldier, who had a knife in" 
his hand, went to, ti;e le~ &.n:d- did not appear ·to threaten the··.constable. 
The other soldier went "to the right. Martill told the men "tliat they 
were to a.ccomyruv him to the police station. When the man on the 
left requested the reason, Martin replied that "'*** you can•t go round 
threat~ ;people with knives like you have been doing"~ Suddenly, 
the soldier on the right sprang at Martin, who then f'elt a severe 
blow just below his left shoulder. Martin pursued th~ man who stabbed 
him_ but was forced to give up the chase. He identified accused as 
the man who had previously been without his overcoat, and who had 
first threatened him with a knif'e outside the bus shelter. However, 
he was ~ble tO identify accused as the man who had subsequently 
stabbed him as "it was in the blackout" and both men were wearing 
overc<.?ats at the time. As the result or his wound, Martin wa.s 
hospitalized for two weeks and received a blood transfusion or four 
pints (R.8-ll,13·16). 

Medical evidence discloaed that Martin was wounded in the 
_anterior and. upper part of th~ left chest and th.at he lost considerable 
blooq. The wound was about l inch in extent, and appeared to have 
been caused by a cutting instrument. .The muscles were lacerated, and 
the injury extended to the space between the second and third ribs. 
A transtu.sion was n~cessary and four de:ys after the llijury occ~ed, 
Martin's wound was repaired by an operation (R.17;Ex.G). 

Private Barnes (Johnson), who was with accused, Miss Brown 
and Miss Somerville, testified that a British "bobby" requested the 
party to leave the bus shelter as they were eating chips. Accused 
asked fo~ a chance to put on his overcoat and the policeman again told 
accused to get ~t. · When accused started to comply "the bobby got · 

· him by the neck and pushed him out". Arter the t-WO girls had left 
the scene, accused remained, arguing with the policeman and paid no 
attention to the suggestion or Barnes that they depart. The two men 
then left, followed by the policeman who ~old them to come to the 
police station. Accused replied that if the constable got a military 
policeman and brought him there "he would go with him like a soldier 
shoUJ.d". The policeman then shone a light in the rac.e or accused 
who told him to 11 get the light out of his race". The "bobby" put the 
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flashlight in his pocket, repeated his request that they go to the 
police station, and dropped a ~tick which he had in his right hand. 
Accused then "jumped up", hit the policeman in the chest, turned to 
the right and ran, pursued by the policeman. Barnes went to the left 
and proceeded to the dog track (where both he and: accused were ste.ying 
that evening). .Barnes did not see a knife in accused's hand when he 
struck the policeman. However, he did see accused take a knife out 
of his pocket when he was talking with the constable at the bus shelter. 
The policeman told accused to put the knife away. Later in the 
evening, about lli30 or 12:00 P.M., accused met Barnes at the gate 
leading to the- dog track. Accused had a knife in his hand, and told 
Barnes that he thought that he (accused), 11had stabbed the bobby". 
The knife then 11 had a little bloodstain right around the handle where 
you close it". Barnes denied having a knife in·his possession that 
evening (R.33-39). 

Miss Mary Somerville testified that during the evening 
Kathleen Brown had been wearing accused's overcoat. When the party 
were in the bus shelter eating chips, a policeman came by and told them 
to move on. Accused replied 11Wby should we move? We haven1 t done 
anything wrong". The girls left the shelter and walked to a point 
about 10 yards awa:y. Accused remained, and argued with the policeman. 
The policeman was ·shirting his light and "must have pushed Reid" · 
(accused) as the latter's hat fell off. She heard the policeman say 
"Put that knife away" but did not see accused strike the constable or 
make a:rry motion toward him• The girls then went around the corner to 
an air raid shelter. Accused joined them, asked for his overcoat and 
said "I am going to kill this god-dam guy". Five minutes later he ran 
past her pursued by the policeman who was shouting 11 Stop that man, he 
has knifed me". The other soldier (Barnes), who had beeri witness's 
companion, rmi in a different direction. The girls ran after the 
policeman and foUnd him lying in a shop doorwtcy', attended by some 
members· of the air force. The only occasion that evening when she saw 
a knife in accused's possession was when he drew it on the English 
soldiers. Early the next morning witness went to the dog track and 
identified accused, and was present when Miss Brown's handbag and 
identification ca.rd was found in his overcoat pocket (R.28-32, Ex.H). 

Miss Kathleen Brown in general corroborated Miss Somerville• 
She further testified that,Misa·Somerville and Barnes were kissing each 
other when a policeman came by and told the party to move on. As 
Barnes and the two girls left the shelter, accused was arguing with 
the policeman who called him a 11 bloody nigger" and then hit him. 
Accused fell "till he near1y reached the fioor11 • The two girls then 
walked· up the street. Later, accused joined the girls, asked Miss 
Brown for his overcoat and then returned to the constable. Subsequently, 
accused ran-by the girls, followed by the constable who said "Stop that 
man". Barnes ran in another direction. Miss Brown did not see 
accused stab the officer. Neither did she see a knife in the 
possession of accused either at the bus shelter, or when he ran past 
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the girls pursued by the policeman. She did see accused and Barnes 
comparing knives earlier'in the evening, and also saw accused draw a 
knife when the English soldiers.made thd remark about "niggers" 
(R.18-20,22-27). . 

5. For the de.t't!nse, Private Solomon Becton, Company B, .38.3rd 
Engineer Battalion, testified that he lived in the same quarters as 
accused, that accused had a "lock-up box", 8lld. that he had never seen 
anyone other than accused ngo into his box". He did not .know wheth:I r 
the box was open or loose, whether it was always locked or whether one 
or the hinges was broken (R.41). 

Accused, upon being advised of his rights, elected to make an 
unsworn statement. With reference to the night or 18 March 194.3·(on 
which date accused·was alleged to have committed an assault with intent 
to murde:t), accused stated in substance, that Miss Brown had that day 
telephoned him.with reference to her J>urse. He le.rt Garstang about 
6100 P.M., went to a dog·track at Preston and obtained the purse from 
a Private Meehan. He then got some money .from' a sergeant and went 
back to town. He had a drink or beer at one pub, met Barnes at 
another pub, where he had some more beer, lef't Barnes and ·went to 
another bar hoping to see Miss Brown and give her the purse. He 
remained there until 10:00 P .M., but ehe did not appear. He then 
returned to the dog·track and went to bed, intending.to return to 
Garstang the .following day~ He was awakened. "by one policeman, a 
civilian, and a girl, Capt. Webb and an M.P.1 He was searched and 
Miss Brown's purse found. He was then taken to jail where he had 
since remained (R.42). 

With reference to the charge of robbery on 4 March 194.3, 
accused stated that while he was. in jail, Lieutenant Racki prought him 
some toilet articles, and asked him whose ration book was in his locker. 
He was shown "some coupons and some oth13r articleal' and denied knowing 
anything about the articles and could not accoUn.t for their presence 
in his locker. He had never seen the articles before. One of the 
two hinges· on-his' locker had been loose. One day accused had put a 
screw in the loose hinge, and had locked the box. Upon his return 
that same evening, he found the screw removed, and the locker unlocked. 
Accordingly, he had been afraid to leave· aeything valuable in the
locker (R.43). 

6. The evidence clearly supports .the .findings or the court, as 
approved by the reviewing authority, that accused did, at the time 
and place alleged a.ml f'rom the person alleged, feloniously take1 steal 
and carry awq the property described, of a value or J,ess than '20 
(Additional Charge and Specification thereunder). Although Mrs. Booth 
was unable to identify accused as the colored soldier who had taken 
her handbag, some of the articles contained in the handbag including 
the ration card of Mrs. Booth's son, John Rudd, were found three weeks 
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later in accused's locker. "Proof that a person was in pos~ssion of 
recently stolen property, if not satisf'actoriq explained,·msy raise a 
presumption that such person stole it" (M.C.K., par.112, p.110). The 
unsworn statement by accused to the e.ftect that he could not account 
for the presence of' the artioles in his locker, that he had never seen 
them before, and the implication that another parson could have easily 
opened the locker because ot a loose hinge and could have put the 
articles therein, was a matter of' evidence to be considered by the 
court. The findings of guilty indicate that the court did not believe 
accused. 

The alleged value of the handbag, nameq about $16, was not 
established in evidence. However, in View of the nature or the 
property, which was before the court and the evidence with respect 
thereto, it mq properq be inferred that it was of some substantial. · 
value not in excess of $20. The action ot the reviewing authority 
with regard to the value ot the propertj' was proper and justified. 

Accused was charged with robbeey. One of' the essential 
elements of this c:£ tense is that the property must be taken "by 
violence or intimidation" (M.C.K., par.149l, p.170). The evidence 
does not disclose that Mrs. Booth was intimidated .in any manner. The 
only violence used by accused was that employed in snatching the 
handbag f'rom under her arm. "Where an article is merely snatched out 
ot another's himd *** and no other force is u.Sed and the owner is not 
put in tear, the offense is not.robbery" (M.C.M., par.14~, p.170).· 
"Larceny f'rom the person mq be a lesser included offense of robbery" 
(M.C.M., par.149,!:, p.171). The action of the reviewing authority in 
approving only so much of the findings of guilty of' the Charge and 
Specification alleging robbery as involved findings that accused 
committed the lesser included offense of larceny, was proper. 

7. The evidence also substantiall:y supports.the findings of' the 
court that accused caommitted an assault upon Police Constable John 
Martin.with t4e intent to commit murder (Original Charge and Specifica
tion thereunder). Although Constable Martin could not identify 
accused.as bis assailant because it was dark, and each of the two 
soldiers involved had on overcoats at the time,.the evidence shows that 
it was accused who stabbed the policeman. Accused, who was then 
without his overcoat, had threatened Martin a·rew minutes earlier with 
a knife 'sqing "Don1 t you follow me around, I will kill you".. Acclised 
then joined the two girls, asked Miss Brown for his overcoat, and said· 
11 I am going to kill this god-dam ~'. Martin, who was then 
approaching. the group,. saw a soldier putting on his overcoat. As he 
was talking to the two' soldiers, one suddenly lunged at him and 
inflicted a serious wound. Barnes testified that he saw accused 
strike the constable, although he did not, at the time, see a knife in 
accused's possession. Accused then ran by the two girls, pursued by 
the constable who was shouting nStop that man, he has knifed me". 
Approximately an hour later, accuaed met Barnes at the dog track and 
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said ·that he thought that he (accused) "had stabbed the bobb;T'. 
A.ce1;1Sed. then_ had. a. kn,if'e in his possession with a bloods.tain on it. 

·The identity ot accus$d as the assailant was clearly established. 

The medical :evidence disclosed that the injtll7 intlicted·on , 
Martin, ·-which n,ecessitated a bl<>Od transtusion, ·an operation 'am· ·. ·' 
hospitalization_ tor two weeks, was apparently "caused by a cutting · 
instrument". J.cc.used' s use or a knife to intlict. a seriOu.s inj'llry 
on l&artili, bis threat, addreased to Martin at the bus shelter, to the 
ettect that he wOuld kill him it he followed accused ~' .and bis 
subsequent sta.tement to the two girls that:he was "going to _kill this 
gbd-dam guy", . tully ·warranted the court in :finding that accused 
specitical.ly-~tended to murder the constable when he committed the 
assault. Such a specific intent Ws.s a requisite element· of' the offense 
alleged. (M_.c.M., par.149,!, p.177). 

s. _The court was legally constituted and had jurisdiction of' the 
pe~son and offenses. No errors injuriously affecting the substantial 
rights~of accused were .Committed during the trial. The Board of 
Review is of the opinion that the record of trial is.legally sui'ficient 
to support the findings of guilty, as approved by the reviewing 
author!ty, and the sentence. Confinement in a penitentiary is 
authorized.for the offense of assault with intent to commit~' 
reeognized aa an offense er a civil nature arid so punishable by 
penitentiary confinement for more than one' year by section 455l Title 
lS of the .United States Code (R.S. Section ~346J: 35 ·stat. 11431 • · · 
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1 JULl~43WD, Branch Office TJAG., with ETOUSA.. TOa CoTOJWlding 

General, Western Base Section, SOS, ETOUSA. 

1. In the case or Private First Class AARON (N14I) BROWN, 
(18061091), Company B, JS.3rd Engineer Battalion (Separate), attention 
is invited·to the foregoing holding by the Board of Review that the 
record of trial is legally sufficient to support the findings ot 
guilty, as approved by the reviewing authority, and the sentence, 
which holding is hereby approved. Under the provisions ot .Article ot 
War 50!-, you now have authority to order the execution of the sentence. 

2. When copies or the published order are forwarded to this 
office, they should be accompanied by'the foregoing holding and this 
indorsement. The file number of the record in this office is ETO 533 
For convenience of reference please place that number in brackets at 
the end or the order: (ETO 533). · · 

.frtt/~7 .. / fe C. McNEIL, 
er General, United States Arrrry, 

t-Assiatant Judge 4-dvocate General. 

1 Incl: 
Holding of Board of Review. 
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Branch Of'f'ice of' The Judge Advocate General 
with the 

European Theater of' Operations. 
APO 87J... 

Board of' Review. 

ETO 548. 3 0 JUN \~43 

UNITED STATES ·~ EIGHTH AIR FORCE. 

v. ) 

Second Lieutenant THADD E•• TABBr 
(0-885685), Headquarters & 
Headquarters Squadron, 6th Fighter 
Wing, VIII Fighter Command. 

)
) 
) 
) 
) 

Trial by G.C.M., convened at 
AAF Station F-343, ETOUSA.., 
17 Mq 1943. 
Sentences Dismissal.. 

HOLDING or the BOARD OF REVIEW 

RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates. 


1. The record of' trial in the case of' the officer named above 
has been examined by the Board of' Review and the Board submits this, 
its holding, to the Assistant Judge Advocate General in charge of the 
Branch Office of The Judge Advocate General with the European Theater 
of' Operations. 

2. Accused was tried upon the following Charges and Specifica
tions a. 

CHARGE I: Violation of the 93rd Article of War. 
(Finding or not guilty). 

Specification: (Finding of not guilty). 

CHAR.GE II: Violation of the 6lst Article or War. 
Specification: In that 2nd Lt. Tha.dd E. TabQ, 

Hq. & Hq. Sq., 6th Fighter Wing, VIII Fighter 
ColllI!land, did, without proper leave, absent 
himself from his post and duties at AAF Station 
F-342, from about 0900 hours 16 April 194.3 to 
about 1.350 hours 16 April 1943. 
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ADDITIONAL CHARGEs Violation of the 96th Article of War. · 
Specification: In that 2nd Lt. Thadd E. Tabb 

Hq. & liq. Sq. 6th Fighter Wing, VIII Fighter 
Command, did at AAF Station F-342 on or about 
9 April 1943, rllltully, wrongf'ully and 
unlawf'ully convert to his own.use $400.00 of 
U.S., curranoy, . the property of Captain F.dgar 
A. James, Det. Hq & Hq. Sq. 333rd Service Group. 

He pleaded guilty to.Charge II and to its Specification, and. not guilty 
to Charge I and the Additional Charge and the Specifications thereunder, 
and was found not guilty or Charge I and its Specification and guilty 
of Charge II, the Additional. Charge, and of the Specifications thereunder. 
No evidence of previous. convictions was introduced. He was sentenced 
to be dismissed the service. The reviewing.authority, Commanding 
General, Eighth Air Force, AAF Station 586, APO 633, approved the 
sentence and forwarded the record or trial for action under Article ot 
War 48.. The confirming authority, Comm~nding General, European 
Theater.of Operations, confirmed the sentence and pursuant to Article or 
War 5ot, withheld the order directing the execution thereof. 

3. With reference to the Additional Charge and Specification 
(will.f.'ul, wrongful and unlawful conversion to his own use or $400) the 
evidence for the prosecution shows that on 8 April 1943 shortly before 
noon, at Station F-342, Captain Ed.gar A. James, Air Corps, went to the 
bath house, ta.king with him a leather money belt containing $400 in 
United States currency, $1.10 in United States silver currency, two 
"threepenny bits", a five shilling piece dated 1937 and 2 old Roman 
coins (R.6-7). Captain James undressed, hung his clothes and :the money
belt on a towel rack, and took a bath. When leaving the bath house 
he forgot to take his money belt and left it hanging on the towel rack. 
Upon discovering this fact, he returned to the bath house .two hours 
later but the money belt was not there (R.7-8,13). The belt was not 
marked with his name or by .a:ey other means of identification (R.ll)~ 
Captain James did not post a notice of hi~ loss an the bulletJ.n board 
but.. did report -the fact to the club officer and for .six days conducted 
a private investigation (R.8,12). On l4April 1943 he reported the 
loss of ·the money belt to his commanding officer who .ordered Lieutenant 
Pelton, provost marshal, to search the quarters of accused (R.8119). 

On l4 April First Lieutenant Glenn E. Pelton and Second 
Lieutenant Samuel A. Williams, both of 9S9th Corps Military Police, 
by direction of the commanding officer searched accused's quarters 
(R.19,29), where Lieutenant Pelton found a leather money belt tucked 
in the toe of a.flying boot (R.29). Lieutenant-Pelton showed the 
belt to Captain James who identified it as the belt he had lost. In 
the belt were two old Roman coins, $1..10 in silver and two threepenny 
bits (R.9-10). No paper currency was found (R.22). The belt found 
by Lieutenant Pelton was introduced in evidence as "Prosecution 
Exhibit A" (R.29). At the trial, Captain James identified the belt 
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as hj.s and also identified the Roman coins contained in the belt (R.101
36). On 16 April 1943 Lieutenants Pelton and Williams by order of the 
commanding officer searched accused's person in his room (R.30,47). 
Accused then told them that they would find the money belt in his flying 
boot and was informed that the belt had already been found (R.25130). 
A£ter being warned of his rights, accused told the two officers that 
he had not stolen s:rr;f' money. He said that he had found· a money belt 
containing about $400 in American money in the washroom of the officers' 
quarters (R.24,.30); he could find no identification marks on the belt 
and.had.watched the bulletin board for a week to see· if the money was 
advertised as lost but no notice had been posted (R.251 31). Accused 
further stated that he converted $91 of the money into British currency 
in London in 9rde:r to pay a debt of 25 pounds; he had changed another 
$100 with ~ American pilot now in A!rica and changed another $10 with 
Lieutenant Williams himself. Accused said that he spent most o.f the 
balance in8lllall quantities and could give·no account of the expenditures 
(R.241 28130). He had two 5-pound notes le.rt of the money (R.28) • 

Major v. L. Day, Headquarters Squadron, 6th Fighter Wing, 
investigating officer, warned accused of his rights prior to his 
investigation and told him that s:rr;f' statement he made could be used 
against him. Accused then stated that he had found a money }>elt ha.tlging 
in the bath houpe and that he had taken it to his room. He kept it for 
a week expecting the owner of the belt to advertise its loss. As the . 
loss was not published, he used some of the money for his own purposes, 
thinking perhaps that "no one cared for it"• He asserted that he did 
not know he was committing s:rr;f' offense.in converting the money (R• .33-34). 

. . 

On.the evening o.f 9 April 194.3 ac~used was at the Morris Dance 
Hall, Shrewsbury and hsi some American money in his possession. He asked 
Private First Class Muro P. Duca, 99th Military Police Corps if he knew 
aa man who turned in American money .for English money". Duca asked 
accused, who had some American money with him, how much money he had. 
Accused replied about 100 pounds (R.1,4-15). Uwn being told by Duca 
to put the money away, accused put it in his left-hand wcket. All 
Duca saw were n10 • s and 20.' s" (R.16-17) • · 

On 13 April 1943 Second LieutellJUlt Samuel A. Williams, 
assistant provost marshal (one of the two officers who searched accused's 
room and person on 14 and 16 April respectively) saw accused at the 
Morris Dance Hall at Shrewsbury (R.20-21). A quart of whiskey was 
auctioned and accused's bid for the bottle was suocessf'ul. Accused 
asked Lieutenant Williams to change 110 American currency into English 
money which he did•. Accused took the. $10 from a roll of money "folded 
in the middle; *** a quarter inch to half an inch thick, bil.ls 101s or 
20's" (R.21). 

Accused pleaded guilty to Charge II and the Specification 
thereunder (absence without leave) and the evidence shows that he was 
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granted leave for 24 hours and overstayed it for the period alleged. 

4. For the defense accused, upon being advised or his rights, 
testified that he became a member of' the Royal Air Force 8 September 
1941. Jie .ltad been a civilian pilot. He transferred to the American 
Afr Corps 9 December 1942 and was assigned "to be with the gunners" 
but for a long time had nothing to do. Arter attending a school as . 
a student officer on fighter aircraft, he applied for a transfer and 
became a mail censor for the 6th Fighter Wing (R.4.3-44). 

With reference to the alleged absence'without leave (Charge II 
and Specification) on l4 April 1943 accused was granted a 24 hours pass 
by "verbal order" and he went to London. He misseq the midnight trairl 
from London which would have enabled him to arrive at his station early 
in the morning {16 April). He got thE} "next best conveyance.in :the 
mornillg" (16 April), a trs.in leaving London at 9: 05 a.m., whl.ch · 
"brought me in*** a few hours la~"· (R.45-46). 

With respect to the offense alleged in the Aqditional Charge 
and Specification (rll.l.f'ul.,, wrongf'ul and unlawful conversion to his own 
use.of' $400) accused testified that on 8 April 1943 he found.in the 
bath house a money belt hanging on a rack. After bathing he took the 
belt awa:y (R.44). He put the belt in his boot by his bed, as it was 
his custom to put things in his boots, and carried the money.in :Qis 
blouse. He denied that he was trying to :Qi.de the belt, stating that 
if' such was his intent he would have burned the belt in the fireplace. 
He thought that he would keep the money and see if a reward.was offered 
for its return. From 8-13 April he watched the bull~tin board daily 
for a repo~t of lost property but no such report appeared (R.44,55). 
He·recalled telling Private Duca at the Morris Dance Hall that he had 
approximately 100 potJlldS or $400 in American currency but testified 
that it was on the.13th and not on the 9th of April that the incident 
occurred (R.44-45). Also on the 13th of April during an auction at 
tl}e Mo~is l~ance Hall, he won a bottle of whiskey for 50 shiUings•. 
As he did not have a:ny English currency, he gave Lieutenant Williams 
$10 in United States currency for which be received two pounds ten 
shillings. This was the first occasion on which he had used any of 
the money (R.45). He thought that if a notice as to the· lost money 
should appear on the bulletin board the following day, he could obtain 
$10 and make restitution of the amount used to purchaae the whiskey 
(R.55). 

On l4 April accused exchanged $100 for English currency with 
another officer who was goj,,ng to Africa. On the same day he went on 
leave to London (R.51) where he .changed the balance of the money into 
English currency. He paid some personal debts which aggregated 25 
pounds, loaned 10 to 15 pounds to friends and "blew the rest". With 
the exception of 15 pounds which he had when he returned to his station 
he.spent the $400 found.in the ~oney belt between the 13th and 16th of 
April (R.51,54-55). Although it had occurred to him to report the 
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.finding of the money to the station cornma.n.d.er,, 11*** sometimes you know, 
just on the spur of the moment, you do not think right11 (R.56~. There 
was no ~a:ne on the belt or e:ny m.ears of identification. He .figured 
the money would belong to him if no one claimed it and 11 knew of no law 
it had to be turned in". If someone had announced its loss it would 
be his duty to turn over the money. At no time between the 8th and 
14th of April did he tell anyone of his discovery, nor did he believe it 
was his 11 place11 to post a notice on the bulletin board. The last time 
he looked at the bulletin board was on 14 April. When in London, as no 
one had reported the loss accused, who wa.s out of money of his own, 
figured he "had waited long enough". He did not consider it his duty 
to look for the owner. He said he would make restitution o.f the money 
(R.56-57). 

A letter attesting to the good character of accused and another 
personal letter addressed to accused, both signed by Bebe Daniels, wera 
introduced in evidence by the defense (R.46-47; Def. Exs. 11 2). 

5. The pleas of guilty to Charge II and to its Specification 
(absence without leave) are fully supported by the evidence. He wae 
granted leave for 24 hours and overstayed it by the period alleged. 
Accused in his testimony admitted being absent without leave .for this 
period. 

6. The evidence also tuJ.ly supports the findings of guilty of the 
Additional Charge and Specification (wrongrul. conversion to his own use 
of $400). It was clearly established by the evidence for the 
prosecution and by the te~timony of accused himself that after .finding 
the money belt on S April,Jtold no one of his discovery and did not take 
what would have been the normal course of action, namely, to turn over 
the belt and its contents to proper authority. He did nothing about 
the matter except to watch the bulletin board for about six days. On 
13 April he exchanged $10 £or two pounds ten shillings English currency 
and purchased for that amount a quart of whiskey. On 14 April he 
exchanged $100 for English currency. He then went to London and as he 
had no resources of his own, he used 25 pounds to pay personal debts, 
loaned from 10 to 15 pounds to friends and 11 blew the rest11 • He returned 
to his station with 15 pounds of the money remaining. The evidence 
thus clearly established the fact that accused disposed of about $340 
of the $400 contained in the belt £or his own purposes. He had had it 
all changed to English money. The court was fully warranted in finding 
accused guilty ot the offense of conversion as alleged. 

7. First Lieutenant Herbert R. Talmage detailed as a member of the 
court, Second Lieutenant Herbert R. Elsas appointed trial judge advocate, 
and Captain Daniel c. Eberly appointed defense counsel were apparently 
promoted prior to trial. No statement to this effect is contained in 
the record of trial. The staff judge advocate, Eighth Air Force has 
commented in his review upon several other irregularities appearing in 
the record of trial. Further detailed comments on such irregularities 
are unnecessary. 
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~e defense placed in evidence a letter f'rom·Bebe Daniela 
concerning a.ccused'~.good character. Over str~nuoua objection 'b1 the 
defense, the court then received evidence offered b;y' the prosecution 
concerning a former ~eprimand admjnistered to aecused UDder J.rticle ot 
War 104 for having women in his hotel room, and for a talae otticial 
statem~nt in connection therewith (R.52-53,59-63; Pros.Ex.D). The . 
substantial rights of accused were not injuriously attected b;y' e:rry error 
committed b;y' the court in the admission of' such evidence in view ot the 
overwhelming facts establishing accused's guilt of the o:f.'f'ense alleged• 
. Accused admitted .finding the money belt, changing the $400 contained 
therein into.English currency and using the money for his own purposes. 

9. Accused is 27 years or age. He was orderec! to extended 
active duty 9 December 1942 upon transfer f'rom the Royal A!r Force to 
the Army of' the United States.. Accused testified that he became a 
member of' the Royal Air Force on 8 September 1941. 

10. ~e court was legally constituted. No errors injuriouaq 
e.tfecting the rights of accused were committed during the trial. Ha 
was found not guilty of' Charge I and of' the Specification thereUDder. 
In the opinion of' the Board of' Review the record of' trial is leg~ 
sufficient to support the findings of' guilty of' Charge II, the 
Additional Charge and of' the Specifications thereunder, legally 
suf'f'icient to support the sentence and the action taken b;y' the confirm
ing authority. Dismissal is authorized upon conviction ot violation 
of' Article of' War 96. 

_.~-·..,·-·----·-~-·---Judge Advocate 
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1st Ind. 

WD, Branch Office TJAG., with ETOUSA. 3 0 JUN \943 TO: Commanding 
General, ETO, u. s. A.rJrv, APO 887. 

1. In the case of Second Lieutenant THADD E. TA.BB (0-885685), 
Headquarters and Headquarters Squadron, 6th Fighter Wing, VIII Fighter 
Command, attention is invited to the foregoing holding by the Board 
or Review, that the record of trial is legally sutticient to support 
the findings of guilty of Charge II, the Additional Charge and of the 
Specifications thereunder, legally sufficient to support the sentence 
and the action taken by the confirming authority, which holding is 
hereby approved. 

2. When copies of the published order are forwarded to this 
office, they should be accompanied by the foregoing holding and this 
indorsement. The file number of the record in this c£fice is ETO 548. 
for convenience of reference please place that number in brackets at 
t.lle end of the orders (ETO 548). 

~~Wj/~: C. McNEIL, · 
Brigadier General, United ·states ArmJ' 

Assistant Judge Advocate General. 

Incl: 
Holding of Board of Review. 

{Sentence ordered executed. GCMO 12, ETO, 6 Jul 1943) 
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Branch Office of The Judge Advocate General 

with the ' 	 . 
European The.ater of Operations 

APO 	 871.· 

Board of Review. 

ETO 	 559. 

UNITED STATES 

v. 

Private RAYMOND {NMI) MONSALVE 
(39161683), Battery "D", 25th . 
Coast Artillery (IID). 

1 t 	JUL 1943 

) 	 UN!rED STATF.S ARMY FORCf,S IN ICEIAND. 

~ Trial by G.C.M., convened at Fenton 

) Street Camp, Iceland,· on 23-26 May 

) 1943. Sentence: Dishonorable 

) discharge, total forfeiturew and· 


confinement at hard labor for life.·~ Penitentiary, Lewisburg, Fennsyl'VB.nia.. 

HOLDING by the BOAlID OF REVIEW 
RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates • 

. 
1. The record of trial in the case of the soldier named above has 

been examined by the Board of Review and the Board submits 'this, its 
holding, .to the Assistant Judge Advocate General'With the European Theater 
of 'Operations. 

2. 	 Accused was tried upon the following charge and specifications 

CHARGE: Violation of the 92nd Article of Ylar. 
Specification: Iri. that Private Raymond Monsalve, r ,· QJ 

Battery "D" 1 2,th Coast Artillery (HD), did, at (. 4 "2
1 9 

Ca.n'lp Saurba.er, Iceland, on'or about 3 April 1943, 
with malice aforethought, willfully, deliberately, 
feloniously, unlawf'ully, and with premeditation 
:kill one John LI. Donnelly, Lieutenant Colonel, 
U.S. Army, a human beil;lg, by shooting him with 
a rifle, thereby inflicting a wound in and upon 
his body from which the said John M. Donnelly, 
Lieutenant Colonel, U.S.Army, died on or about 
3 April, 1943. 

Accused pleaded not guilty to and was found guilty or the charge and 
specification. No evidence of any previous conviction was introduced. 
He was sentenced to be hanged by the neck until dead. The reviewing 
authority, the Commanding General of the United States Army Forces in 
Iceland, approved the sentence and forwarded the record of trial for 
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action under Article of War 4S and Article of War 50-~ as amended. The 
confirming authority, the Commanding General, European Theater of 
Operations, commuted the sentence to dishonorable discharge from the 
service, forfeiture of all.pay and allowances.due or·to become·due·and 
confinement at hard labor for the term of the accused's natUJ;"al .life. 
As thus comnmted, he confirmed the sentence, designated the United States 
Penitentiary, Lewisburg, Pennsylvania, as the place of confinement, and 
forwarded the record for examination under AW ;ot. 

3. On 2 April 1943, accused was on duty as a cook's helper (R.71 22) 
at Camp Saurba.er, Iceland. His current shift of duty as such extended 
from noon 2 April 1943 to noon 3 April·l943. He lived with the mess 
Sergeant, mess orderlies a.tld. the oth~r cooks together with Sergeant 
Daniel Birnbaum attach~d to the saine unit, in hut number nine (R.59,70, 
169,175). Around 10:45 P .I.i. 2 April 1943 he was drinking rum in the 
cooks' hut (R.57,70) from which place, with First Class Private IJ.oyd P. 
11aggard, Private Thomas o. Liparote and Birnbaum,'he.went to the supply 
hut about 11:00 P.M. {R.58,67,70) and sat there drinking with them (R.71) 
until about midnight when the rum was wholly cons1.Ulled (R.58,66). Accused 
informed the group that he thought he knew where there was 11 some more to 
drink". and left the supply hut immediately before midnight (R.71) vlith 
Liparote. The latter went to his hut (R.67). Accused, vlho was unarmed 
(R.63) walked· towards his hut which was also in the direction of the 
officers' quarters (R.67) some 200 yards away (R.63). The weather was 
bad; the wind was blowing and it was raining (R.9,101 16127,74).' Accused 
vms wearine a parka belongin& to liaggard who had loaned it to him when. 
accused left the supply hut (R.58). Birnbaum, in anticipation of some 
more liquor, waited and did not leave the supply hut until some 15 or 20 
I!d.nutes later (R.71). He arrived at the cooks' hut sometime between 
midnight and 12:15 A.M. of 3 April 1943. At that time accused was not 
in his bunk or in the hut. Birnbaum went to bed and did nqt see 
accused again until about 9&30 the next morning (R.72). rihen accused 
left the supply hut he was "jovial, boisterous~ but in possession of his 
faculties" (R.74). He returned later to the supply hut, time unknovm, 
end delivered the parka to Maggard, who VTas in bed 'and had bee·n asleep• 
.At that time accused' wanted to borrow money from r\~a.ggard who told him it 
was too ·la'.te and. that Ile viould give it to him irl the morning (R.581 59) • 
Eaggard did not see ·a gun in accused's pos~ession on either of his 
visits (R.63). · · ' · 

Lieutenant Colonel John r.1. Donnell~~, on 2 April 1943, was 
commander of Camp Saurbaer (R.7,20) and lived in the officers' quarters 
with First Lieutenant James D. Pepper~ Supply and Battery Officer of 
Batterj 11 D11 , 25th Coast Artillery (HDJ, and Captain Herbert i'l. Purick, 
Cor.una.nding Officer of Battery 11 D11 of the same unit. The officers' 
q-:.iarters were located in a British lUssen hut, having a length of about 
36 feet. It was divided into five small rooms with an open room in 
the center and a hallway leading from tliis open room to the outside. 
Both the front rooms were vacant. Captain Purick and Lieutenant Pepper 
had adjoining rooms in the rear. Colonel Donnelly's quarters took up 
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half of· the center of the hut (R.8). His room was about 12 feet vlide (R.11). 
His cot stood opposite the door, against the wall which was the outside wall 
of the hut and· its head was against a partition which separated Colonel 
Donnelly's room from a vacant front room. There was a v1ardrobe ma.iie· of 
celotex against the inside wall opposite the cot and about two feet to the 
right of the doorway upon entering ·{R.l'J.,23,24). ·The stove was in the 
open center room of the hut opposite the Colonel's room (R.9). Lieutenant 
Pepper last saw the Colone'1 alive at 11:15 P.I.I. 2 April 1943, v1hen he (the 
Lieutenant) went to his room to write a letter. At about 11:45 P.i,!. the 
Colonel called out that he was going to bed. At approximately midnight 
Lieutenant Pepper finished his letter, put on his raincoat and Teft to 
inspect the guard. He returned at approximately 12:35 A.M. (R.10,16) took 
off his wet clothes, turned out his light and went to bed. He arose at 
7:20 the next morning, 3 April ·1943, without seeing or hearing anything 
unusual i(R.16). As he came out of his room the Colonel's door was open 
and he could see across the foot of the Colonel's bed a sheet of celotex, 
later found to be the door of the ·clothes' dloset (R.26), 'at about a 45 
degree angle to the floor (R.10). 

Private Eal'l A. Harold, the fireman whose duty it was to tend the 
stoves during the night, entered the hut at ll:l5 P.1I. 2 April and at 
3:15 A.M. and 5:30 A.M. 3 April, to stoke the fire. He noticed nothing 
unusual. The fire w~s not out in the morning (R.17,188,189}. 

Lieutenant Pepper testified that .45 pistols and.rifles were 
issued to the battery and identified a WDA AGO Form #30 initialed by him 
(marked as Prosecution's Exhibit 1) as the Quartermaster Property Account, 
Form No.33, for Raymond 11onsalve, showing among other articles a M-1 U.S. 
Army rifle, caliber .30 number 1795ll (marked Prosecution's Exhibit 2) as 
issued to accused (R.13). He also testified that whiskey or liquor was 
kept in the officsrs' quarters; that Privates Reel and Dean and the night 
fireman, Private Harrell (Harold) were the only persons other than tlie 
officers, who had authority or permission to be in the officers' quarters 
(R.13), and that the two orderlies, Reel and Dean, knew whiskey or liquor 
was kept there (R.14). 

Captain Purick after talking to Colonel Donnelly at approximately 
lliOO P.I11. (R.23) reported for duty at the Battery Commander's station at 
the Gun Battery (R.25) returning to his quarters about 8 o'clock on the 
morning of 3 April v;here he met Lieutenant Pepper who was preparing to 
leave for Reykjavik (R.15,25). He happened to"look through the open door 
(R.27) of the Colonel's room at the time. The blackout curtains were 
down but he did notice ~ piece of celotex lying at an angle against the 
outer wall. LieutenaJJ.t Pepper suggested that the window might have 
leaked and the celotex was placed in the position observed to keep the 
water from the bed (R.25). Captain Purick went to· breakfast and then to 
the battery office, returning to the officers' quarters at approximately 
ll:OO A.Iii. 3 April: He went into Colonel Donnelly's room to awaken him 
for dinner (R.28), and found him lying in bed (R.24), on his left side in 
a sleeping position. Colonel Donnelly vras dead. There was some blood 
around liis'nose and mouth which had spilled on to the bed clothing and 
also on the floor (R.25). He immediately tried to locate a doctor and 
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called First Lieutenant 'ilenke (R.26), fJedical Corps (R.28) who arrived 
about noon. Lieutenant \'lenke testified that he saw Colonel Donnelly dead 
in his quarters at Camp Saurbaer. The body was"lying on the cot in a 
relaxed position with the covers pulled up to its neck. His left arm was 
beneath'the pillow. His face ~as'visible from the,doorway. Blood was 
caked around the nose and mouth but there was no evidence of the body 
being disturbed either before or after death {R.35). There was a pool 
of blood at the head of the bed, some-of which had splattered on an 
exploded .JO caliber (R.42) shell lying there (R.29), which shell he 
picked up and -gave to I<.1ajor Richerson (R.32). Lieutenant Wenke had the 
boay moved out into the i+ght in the open center room and found that death 
was caused by a bullet passing through-the head. The body was taken ·to · 
the 208th General Hospital (R.33). In the opinion of Lieutenant Wenke, 
Colonel Donnelly had been dead 12 hours or less when he first saw him 
{R~38). . · 

Major John L. Richerson, 495th Coast Artillery Battalion, Camp 
Castle Hill, Icelana,·was present in the officers' quarters with 
Lieutenant llenke and saw Colonel Donnelly's body at noon 3 April 1943 
(R.40). He searched the rooms of Colonel Donnelly, Captain Purick and 
Lieutenant Pepper but found no guns which had been recently fired {R.41). 
lliajor Richerson found a bullet hole in the celot'ex wall at the head of 
the cot in a position that would have been behind Colonel Donnelly's 
head when he was lyiiig in bed. _He also discovered another bullet hole in 
a corrugated iron exterior wall of the vacant room adjoining Colonel 
Donnelly's room. Lieutenant Colonel Jesse P. Green, Provost Marshal, 
later put his finger through the hole in the exterior wall and dug around 
in the dirt. He recovered a rather badly.mangled spent .30 caliber 
bullet (R.43,77; Pros.Ex.4). He also put a ramrod through the bullet 
holes ahd estimated the angle and direction of the bu1let (R.77). Colonel 
Green tested bi firillg' into a,box and recovering the bullets, all the 
rifles in the battery and by comparison of the bullets and shells determin
ed that Prosecution's EXhibit 2·, being rifle No.179511 issued to accused, 
was the rifle that had fired the evidence bullet (R.80). The evidence 

, bullet (Pros.Ex.4), the evidence' cartridge case (Pros.Ex,.3) ~ the test 
bullets and cartridge cases (Pros.Ex.6a,b~c,d, and 7a,b,c,dJ and rifle 
were turned over to t~jor King, Military Police, Corps, Provost Marshal 
General's bffice of the European Theater of Operations, who delivered them 
i'n TI'ashington D.C. to L:arion E~ Williams, firearms expert of the Federal 
Bureau of Investigation, to be tested in the laboratory o? the Federal 
Bureau of Investigation (R.86). llir. Williams testified that the tests 
showed that the bullet found by Colonel Green in the soil (Pros.Ex.4) was 
a tracer bullet fired from the r.ifle of acclised (R. 95) • 

Colonel Donnelly's pocket book containing 2150 kronur and three 

one dollar bills, was found, with other articles, in his clothes which 

lay on the floor beside his bed (R:44). . 


1 The autopsy (Pros.Ex. 5a to 5iY made by Captain Richard c. Taylor, 
1:edical Corps, 208th General Hospital, showed the death of Colonel · 
Donnelly to have been caused by a gunshot bullet wound through the head, 
entering to the right of the nose and leaving through the back of the 
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head (R.491 50) 1 causing almost immediate death (R.56). In the opinion 
of the Capta:bl, death probably occurred wberi the victim was asleep (R.53) 
and sometime ·between midnight or 2•3 April and six o'clock of the morning 
of 3 April (R.55). . 

On 19 April, Major King secured from· accused, who had been sent 
to the 208th-Oeneral Hospital for psychopathic observation (R.132), a' . 
written signed statement, Prosecution's Exhibit 10, which reads as follows: 

STATEMENT -OF RAYMOND MONSALVE ASN 39161683 MADE AT THE 
20Bth MEDICAL HOSPITAL. 19 April 1943. 
Present: RAYMOND MONSALVE 

. Arthur M. 0 1Connor, Chief Speciali~t USNR. 
William J. ,Cing, Major Cmp · 

. Lloyd A. Craig, T/5G, ASN 37132301 
· By Maj or King. 

You are advised that I desire to ifake a statement 
from you regarding certain actions taken by you on or 
about the night of April 2nd and thE} early morning of· 
April 3, 1943. You have the right ~o refuse to make 
such a statement and I further warn you that such 
statement when completed will constitute government 
evidence and may be used by the U.S. Ar'I!fY in any way 
it sees .fit. Do you understand? 
Answer by Raymond l:Ionsalve: Yes. 
Unders~anding, do you wish to makEj a statement? 
A. Yes. 

Duly sworn by I1iaj or King• 

Q. 	 Please identify yoursel.2. 
A,, 	 My name :i:s Raymond ?.lonsalve. ASN 39161683 •. 

I was drafted into the U.S. ·Arrrry the 22 July 1941 
from Los Angeles; California. I have been in · · 
.Iceland since 11 May 1943.~ R.M. · . 

Q •. Did you on the night of April 2, 1943 shoot with an 
Ml Army issue rifle Lt~ Colonel Donnelly at Camp 

. Saurba.er? 
A. 	Yes.· 
Q. 	 Please explain the circumstances. 
A. 	 I started drinking·beer about 7 P.M. that evening 

and I had about 5 beers. I finished the beer about 
8 P.M. and at about 10 o'clock I bought a bottle of 

' bootleg 	rum from Corporal Pennington in rrry outfit. 
I paid him 50.kronur. ·I had given him the money 
early in the·evening in the kitchen and he put it 
1.lllder rrry pillow of my bed where I got it at 10.o'clock. 
I took it to the supply ro9m with Privat~ Liparote. 
I think he paid :Pennington some money also• Anyway 
he was with me when I got the stu;f'f from under the 
pillow• First we sat .on my bed and had a couple of 
drinks.then Private Maggard ca.me in and he took a 
drink then we all went to the supply·room. We all 
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had a drink there and Sergeant Burnhaumcame in and 
he had a drink. We sipped on the bottle till around 
midnight when it was ·finished then Liparote and I 
went to my hut to see if we (end of page 1) 
,could_ get more liquor.from Corp. PenningtQn• Ile seen 
him and talked to him and.he said he didn't have any 
more so we went back up to the .. supply room and j oµied 
the other tvlo. Ne sat around for a while and Sergeant 
Burnbaum went off to . bed• I borrowed. Pvt. I.laggard 1 s 
parka and went to the latrine. Then I went to·rrry 
hut.· Everybody was asleep by" the time I got there. 
Then I went and got my rifle from the rack and went 

·looking for whiskey. First I went to the officers' 
mess. The door was open and I went in. I couldn't 
find-anything. Then I went over to the officers' 
sleeping quarters. The door ·was open and I went in. 
There vms. a door open on the rieht hand side and I 
went in that room. I didn't think anyone was in the.. room. I got inside the room and· I was searching 
around to see if I could find anything and I lmocked 
the door off the cupboard which is on the right as 
you go in. The colonel woke· up. The noise he mad.e 
sitting up frie;htened me. I was carrying my rifle 
on my left hip; I shoot with my left hand. I swung 
the gun around and it went off as I turned. I 
didn't mean to kill him; I didn't mean to shoot him. 
I liked the colonel myself and everybody else did. 
I woulcn 1t want to hurt him at all. After tbe gun 
vrent off I got more excited and I don't ren:iemoor 
just what I did, but I ran to my hut. I put the 
c;un in the rack. Then I gave !;'laggard his parka back. 
I asked him· for some money; I don't lmow why I did 
that, I was so nervous that I don't lmow what. I was 
doing half the time after the gun went off. Then I 
went into bed and lay down. I didn't sleep well 
that night,· and the next morning about ten o'clock 
I cleaned my rifle. 

Q. 	 Have you made previous statements about this? 
A. 	Yes, to Col. Green pbout J times; to Captain ·Larkin 

about: 3 times. 
Q. 	 Nere the statements to them true? 
A. 	 No, sir. 
Q. 	 Is this statement you are making now true? 
A. Yes. 
Q. 	 Ylhen you went after the gun that evening was it· loaded? 
A. 	 No but I loaded it when I got it. 
Q. r1by did you load the gun. 

A.· I don't know. 

Q. 	 How many rolUlds of ammunition are you ~upposed to have? 
A. 	 80 rolUlds. 

- 6 



CONFIDENTIAL 

(125} 

Q. 	 Did you replace the round you fired? 
A. 	No, but the clip I had in the gun when. I fired 

it came from.another belt wbJ.ch was hanging in 
the kitchen. 

Q. 	What did ·you do with ·that clip? 
A. 	 I don't know but I think I threw it aw~; 

I don't remember wher.e. (epd of page 2}. 
Q. 	Did you put the gun back in the rack after you 

fired it? 
A. 	Yes. 
Q. 	 Was anyone assisting you in attempting to steal 

the whiskey? · 
A. 	No.· 
Q. 	 Is there ~hing further you wish to say? 
A. 	No1 except that I had no inteµtion to .hurt 

nobody•. It was. an accident. I didn't have a:rry· 
help•. ·No one has been told about this up to now. 
r•ye been frightened and sorry because of what 
I did. 

Q. Have you been threatened or have you been given 
. apy promises for making this statement? · 
A. No. 	 I am making it or my own free will. I want 

to get it orr my chest. 
Q. 	 Have you understood all my questions? 
A. Yes. . 

f now ask you to read this statement consisting of 

three pages, and as an indication that it is true 

and correct, sign your name below. 


Statement·read in its entirety by: 
(t) RAYl10ND MONSALVE 
(s) {Symond ?fonsalve 

Signature). 
WITNESSF.S: · 
William J. }(..ing · fs~ 
WJJ..LIAI1l J. KlllG, MAJOR CMPt 

Arthur M, O'Connor ~s~ 
ARTHUR M. 0 1CONNOR1 t 
Chief Specialist USNR~ 7085236. 

I cert;ify.that the foregoing is a 
verbatim transcription of the statement 
or Raymond Monsalve taken by me direct 
on typewriter as indicated. 
Lloyd· A, Craig f~~ 
LLOYD A. CRAIG, T/')Gr• .371.32.301 

EXHIBIT No. "1011 Prosecution's Exhibit 
No.10 

Page .3. 240949 

559-.7 -

CONFIDENTlAL 



(126) 


An additional statement was made by the accused on 20 April 1943, 
(Prosecution's Exhibit 11) as follows& 

Statement·coptinued 15 hours, 20 April 1943, at 
the same location· and with the same individUals 
present. . 
Raymond 11onsalve again du,ly sworn by· Major King. 
By trajor King to Raymond Monsalve 

You have made a statement in which'you 
confessed that you shot and killed Colonel Donnelly 
on 2 April 1943. I ;var.n you thRt· this statement 
is a confession of your guilt of that offense; 
that you are not bound to make a confession or 
statement in the matter', and ~ha"t if you do make a 
statement or ·if you adhere to and ratify this 
statement it <may be used as evidence against you 
in any trial·for the conmission of the otfense of 
killing Colonel Donnelly. A. I understand.. 

Do 	you wish. to repudiate this statement? A. No. 
Do you, after again reading this statement, 

wish to ratify and confirm this statement? 
(Statement read in its entirety by Raymond: Monsalve) 
A. 	Yes. 

Do you wisa to make any change or additions to 
this statement? 

A. 	On page 1 '1t shOws "I have been in Iceland since 
,11 IJay, 194311 that should be 11 May, 1942. 

Q. 	,Will you make the change on the original statement? 
A. Yes. (Change made and i~itialed) 
Q. 	 Is ~here anything further you wish to saY,? 
A. 	 No. 
Q. 	 Have you understood all the questions I asked 

you to-day. 
A. Yes. 
I now ask. you to read the portion of this statement 
made to-dey,, and as an. indicatio.n that it is true 
and correct, sign your name below. 
(Portion of this statement made to-day read in its 
entirety by: 

RAil!OND MOHSALVE 
Ra: end Monsalve 
Signature. 

WITNESSES: . 
17illia.'ll J, ICing (s) 
WILLIAM J. KING, I1UiJOR, C~. (t) 

Arthur M 'O'Connor s 
ARTHUR rr.. O'CONNOR. t 
Chief Specialist, USNR., 7085236. 
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I certify that the foregoing is 
a true verbatim transcription of 
statement of ~ond Monsalve 
taken by me direct on typewriter 
as indicated. 
Lloyd A, Craig (s) 
LWYD A, CRAIG Tf5G 
37132301 (t) 

PROSF.cUTION1S EXHIBIT No. ll. 

EXHIBIT No. ll. 


Page 4. 


4. The Defense objected to admission in evidence of-Prosecution's 
Exhibits 10 and 11 on the ground that same were obtaiiied by means or 
threats and compulsion. The issue thereby created was tried by the 
court upon voir dire. ·In partial support of his contention.the accused 
submitted the following unsworn statement, designated Defense Exhibit B: 

May 25.1943 
Witnessed by Terrill E. Price, Col G S c. 920 AM 

Camp.Fe'nton Street. 
Thomas P. Dart. Major 5oth .Sig Bn. 

I was in that particular room with Howerton and 
was called out and. went into the adjoining raom, a 
little room like the one I was in. And ?1!ajor King 
and the sailor. was in there. He give me his rank 
and told he was a former man f'rom F, B·. I. or the 
Dept of justice wlU:eaeYeP or whatever it is. Then 
he started asking me what had happened there at my 
camp and I told him I didn1t know. He kept on 
telling me that I knew plenty about it and he kept 
on pulling my night shirt, aB9-~llil'l~ and he just 
kept on asking me questions. And then he told me 
they had ways of making a man talk. And then he 
said that a few slaps over the mouth would make me 
talk. And then I told him I didn1t know anything 
about it. He said the doctors and nurses in there 
if he tried anything wouldn't stand for anything 
out of the way. And he· said that he could talte me 
out some plac~ where.it was nice and quiet~ Where 
nobody would bother, a111e-*·ke~~-e,~el'l~·iep-a-wid:~e> 
and a few slaps over the mouth and knock a few of 
my teeth out would make me talk~ that's.about 
all he said. And. then r·told him I would make a 
statement And then he would say How did it 
happen Did it happen this way? And he would write 
it down and pass it to the stenographer. 
Naturally I was afraid when I made the statement. 

RAYMOND MO~VE~ 
EXHIBIT No. "B" ~40719 559 
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In his defense in chief, after his rights had been carefully 
explained to him by the court (R.200) the accused submitted anunsworn 
statement, designated Defense Exhibit D, as follows& 

Written Statements 
Witnessed by on F.iay 26th 1943. 10:00 A.Li. (1) 

Thomas P. Dart, 1Iajor 50th Sig Bn. 
Carroll M. Mershon, 1st Lieut. Field Artillery. 
Terrill E. Price. Col. G.s.c. 

Statement of Private L!onsalve. After we stopped 
drinking the rum I felt sick in the stomach and I 
borrowed Maggards parka and then me and Liparote 
left. And after we left he went direct to his hut, 
and I continued going to the latrine. After I got 
to the latrine I started to throw up and I must 
have stayed there 15 minutes or ~be a little more. 
And then I went to my hut and I went to bed. And 
I was awakened about five in the.morning by the 
mess sergeant, and being about half asleep and with 
a hangover me and the mess sergeant had a little 
argument. Then I went to the mess.hall to my 
regular duty. (end of first page) 

Witnessed by on 11ay 26th 1943 at 1000 A.M. (2) 
Thomas P. Dart. Major 50th Sig Bn 
Col. Terrill E. Price Col G. s. c. 
Carroll M. Mershon, 1st Lt. Field. Artillery 

Besides this statement here I don't think I need 
say more than the statement already be.for& tbs · 
court about ~lole- 11ajor ICing and the sailor and the 
stenographer they had and myself on the 19th and 
20th oC April. On the 20th I felt very nervous 
and upset because· I have never been asked ~~ 
questions before in my life like that I ha~~~een 
in no trouble. They didn't make any threats next 
day but I did not know whether they could. 

Defense 

Exhibit No. 11D11 • 


An attempt was made by the defense to show that Technician 5th 
Grade John R. Pennington, Battery 11D11 , 25th Coast Artillery (IID), the 
other cook, was more likely to be the guiLty party. He was seen going 
from the kitchen to the cooks' hut which he she.red with others, with a 
gas mask and carrying a rifle, at 6:30 to 7:00 the morning of 3 April 
(R.177). He appeared to have been drinking (R.178). The rifles in the 
cooks' hut were kept in an unlocked rack (R.169) and it was customary to 

\ 
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carry rifles back and forth and orders issued required them to do so 
(R.204). A clip of M-1 ammunition loaded with 8 bullets the first being 
a tracer bullet was missing from the rifle rack in the dining room the 
night of 3 April 1943 (R.190-191). · Pennington was a heavy drinker afld 
at times had smoked marihuana (R.175,178,192). Since the death of 
Colonel Donn~lly he had become depressed, he was listless, morose and kept 
to himself. He seemed to be losing his mind (R.172,173,175,176,178,183, 
185,186).' 0n·14 April 1943 on his own re~uest he visited the Provost 
Marshal, Lieut. Colonel Green, and asked·if he was in any way implicated 
in the shooting of Colonel Donnell~ (R.181) and seemed to be under a 
heavy strain of some kind. As a result of this he (Pennington) was 
placed in the hospital for observation (R.182) wher~ he remained at the 
time of trial (R.198). Duripg the week prior to trial while C~ptain 
Gerald·J. Whalen, Chaplain Corps, 1 was visiting Ward 21 of 200th General 
Hospital, Pennington approached him in tea.rs and begged Captain ~'halen to 
11 do something to save an innocent man", intimating that he (Pennington) 
was the one who had done the killing· (R.199). 

5. On Apri~ 14th Lieutenant Colonel Green in questioning accused 
"told him that it may be hard for him to tell us but it would probably 
help him more than it would hurt b.im11 • Accused, hovrever, made no state
ment connecting himself '\'tith the death of Lieutenant Colonel Donnelly 
until his statements of the 19-20 April. :nthout these statements, it 
may well have been found impossi'ble to prove definitely who was the killer. 
A confession made to a military superior will ordinarily be regarded as 
requiring further inquiry into the circumstances, particularly where the 
confession is made by an enlisted man (1928 r.r.c.u., par.1~, p.ll6). Ir 
accused had told hii3 story on 14 April, its voluntary nature might well 
have been questioned. Five days later accused did confess to a different 
officer under circumstances into which the court diligently and fully 
inquired. Accused, in an unsworn statement, claimed to have been both 
threatened and assaulted at the time of the confession. An exhaustive 
examination by the court, the trial judge advocate and defense counsel of 
those present on the occasions of obtaining accused's statements fails 
utterly to substantiate such claim. 

6. 	 111,iurder is the unla'Wful kiiling' of a human being 

with malicefaforethought (11.c.u., 1928, par.~, 

p.162; 29 c.J., sec.59, p.1033). 


The evidence herein clearly shows Lieutenant Colonel Donnelly to 
have been kille~ unlawfully, without justification or excuse. The only 
question is whether the offense committed was murd'er or manslaughter. 
The important element of murder, to-wit: "malice aforethought" has been 
analyzed by the authorities as follows: 

11 In its popular sense the term 1malice 1 conveys 
the meaning of hatred, ill-~·lill, or hostility 
toward another. In its le;:gal sense, however, as 
it is employed in the description of murder, it 
does not of necessity import ill-will towards 
the individual injured, but signii'ies rather a 
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general malignant recklessness of.the lives and 
safety of others,·. or a. condition- o.t' the mind 
which shows a heart regardless of social duty 
and fatally beht on mischief; in other words·, a 
malicious killing is where- the act is done 
without legal justification, ejlCcuse, pr extenu
ation and· malice has been frequently, substantially 
so defined as consisting of the intentional doing 
or a wrongtul act towards another without legal 
justification or excuse. ***" ((29 C.J., (sec•61)2, 
p.1084). (er. CM ETO 292; Mickles; CM ETO 255,' 
Cobb; CM ETO 422,.Green; CM ETO 43S, Smith)). 

The distinction l:retween murder and 'manslaughter is stated by 
Wharton to be 11 the absence of deliberation a:nd malice aforethought". 
(1 Wltarton 1 s Criminal Law, sec .149, p.165). 

"Malice aforethought 'may exist when the act is 
unpremeditated. It may mean e:ny one or more of 
the following states of mind preceding or 
coexisting with the act or omission by which 
death is caused: An intention to cause the 
death or, or grievious (sic) bodily harm to, 
e:ny person, whether such person is the person 
actually killed or not (except when death is 
inflicted in the heat of a sud.de~ passio~, 
caused by adequate provocation); knowledge that 
the act which causes death will probably cause 
the death or, or grievous bodily harm to, eII3' 
person, whether-~uch person is the person 
actu.a.lly killed or not, although such knowledge 
is accompanied by indifference whether death 
or grevious (sic) bodily harm is caused or not 
or by a wish that it may not be caused; intent 
to commit e:ny felony. ***" (M.C.M., 1928, 
par.148!, pp.163-164). 

Accused admits he loaded his rifle and "went looking tor whiskey 
~. He entered the officers1 quarters and was startled while in 
Lieutenant Colonel Donnelly's room, possibly by the door falling off the 
clothes closet, and fired his rif'le as he,tlirned at the interruption. He 
11 didn1t mean to shoot him" (Donnelly) • j.lowever, he was a soldier, 
f"amiliar with the use of a rifle. He kriew that the use of the rifle 
would qprobably cause the death or or grievous bodily harm to *****" 
sdmeoru!. (M.C.M., 1928, sec.148, p.163). He had committed the offense 
of housebreaking with the intent to commit a f'Urther offense, the larceny 
of whiskey. Like the burglar, who is surprised.while at work and fires 
his pistol in the dark to aid his escape and kills an inmate of the house, 
it is murder (Winthrop's Military Law &Precedents, 1920 Reprint, p.67J). 
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7. The possibility that another, Pennington, committed. the offense 

is negatived by the evidence, including the fact that he was in his bed 
at some distance from the scene midway of the half-hour period in which 
the shooting apparently took place. His possession of a rifle while on 
duty the following morning is satisfactorily explained. It is not open 
to dispute that he is mentally unbalanced, being rational only at times 
as shown by expert testimony and by his own conduct on the witness stand, 
and that his worries that he might have been involved in the shooting have 
been expressed over the time that such unbalance has developed. The 
showing made is not such as to admit of a reasonable doubt of accused's 
guilt. 

The purpose of the evidence submitted by the defense was to 
establish an alibi. Insofar as it was in conflict with the prosecution's 
evidence an issue of fact was created. It was the duty and function of 
the court to resolve this conflict; to weigh and evaluate all evidence 
and to judge the credibility of the witnesses, both for the prosecution 
and defense. There is substantial competent evidence to sustain the 
court's finding that it was accused who shot and killed Lieutenant Colonel 
Donnelly at the time and place alleged in the specification, and such 
finding is binding on the Board of Review (CM ETO 492, ~; CM ETO 5031 
Richmond; CM ETO 531, McLurkin). 

8. During the investigation of' the charge pursuant to the require
ments of AW 70, the accused when interviewed by the investigating officer 
and at the time of examination of other witnesses, requested the presence 
of his counsel. The investigating officer, ?Jajor Dewey B. Gill, denied 
the request, explaining that the investigation was not a judicial 
proceeding and that accused's rights could not be impaired (R.131,132,133). 
Major Gill's action was correct. (Romero v. Squier, 133 Fed (2nd) CCA, 
9 Cir. 528, Bul. TJAG., April.1943, p.133). 

9. Attached to the record of trial is an appeal for clemency for 
accused, signed by defense counsel and assistant defense counsel, claiming 
discovery of' new and important evidence increasing the probability of the 
sole guilt of Private Pennington of the murder, and the consequent complete 
innocence of accused. The new evidence is a spot of blood on some 
trousers belongi.Rg to Perutlngton. It is not known if it is human blood 
and is a fact readily attributable to any number of innocent causes. 

10. Accused was given safeguard of a fair and_impartial trial. 
Vlhile it was shown by competent medical testimony that accused was of a 
mental age of ll years, there was similar medical testimony to the effect 
that he was able to distinguish right from wrong and was able to adhere to 
the right and to understand the conduct of his 0Y1n defense. The defense 
particularly disclaimed the defense of insanity and the court in closed 
session found him mentally competent. (R.195-196). 

ll. Accused is 26t years of age. He 
Los Angeles, California, on July 4, 1941. 

was inducted into service at 
Z£\: {} 94.9 

559 
- 13 -

http:belongi.Rg


(132) 


12. The· court was legally constituted arul had jurisdiction or the person 
and tha offense. No errors injurio'W3lyaff'ecting 'l!he substantial rights 
of' the accused were coIDmitted during the trial.· The Board of' Review is 
of' the opinion that the record· of' trial is legal.ly sufficient to support 
the findings of'. guilty and the sentence. Corifinement in a penitentiary 
is authorized for the offense of murder, recognized as an offense of a 
civil nature and so punishable by penitentiary confinement. for more than 
one year by ijection 454, (Criminal Code, section 275) and section 567, 
(Crjrn1nal Code, section 330) Titlel8 of the United States Code, Annotated; 

AW 42; .War Department Directive 2-26-41, AG 253 (2-6-41) E). Return of 
prisoner to the United States and execution of dishonorable discharge is 
authorized (G0-#37, ETOUSA., 9 September 1942 as amended by GO #63, ETOUSA., 
4 December 1942). 

'""~~~~~=-·"------·_-__·__ Judge Advocate 

~)~n- r~ 
~~ Judg~Advocate 

~~~a.9'J;udge-Advocate~. /~ 
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1st Ind. 

17 JUL 194'.~WD, Branch Office TJAG., with ETOUSA. TO: Commanding 
General, ETOUSA, u. s. Arm:f, Aro 887. 

1. In the case of Private RAYMOND (NMI) MONSALVE, (.39161683), 
Battery 11D11 , 25th Coast Artillery (HD) attention is invited to the 
foregoing holding by the Board of Review, that the record of trial is 
legally sutficient to support the findings of guilty, the sentence 
and the action taken by the confirming authority, which ho~ is 
hereby approved. 

2. When copies of the published order are forwarded to this 
office, they should be accompanied by the foregoing holding and this 
indorsement. The file numoer of the record in this office is ETO 559. 
For convenience c£ reference please place that number in brackets at 
the end of the omeu (Ero 559). 

(Sentence ordered executed. GCMO 15, ETO, 20 Jul 1943) 
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Branch Office.or The Judge Advocate General 

with the 
European Theater of Operations 

APO 871. 

Board of Review. 

ETO 564. 

UNITED STATES ) ;msTERN B.£..SE SECTION' SERVICES 

v. 

Private DONAID (NMI) NEVru.E 
(12021600), Casual Replacement 
Group (Provisional). 

) OF SUPPUl', EUROPEAN 'r:HEATER OF 
) or.u:RATIONS. 

) 

) Trial by: G.c.n., convened at 

) Lichfield, Staffordshire, England,

) 19-20 I.larch 194.3. Sentence: 

) Dishonorable discharge (suspended), 

) total forfeitures and confinement 

) for 18 months. Disciplinary 

) Train:i.ng Center No. 1, Shepton 

) I.hllet, Somerset, England. 


OPDUON of the BOARD OF REVIEW 

RI'l'ER, VAN BENSCHarEN and SAR.GE:NT, Judge Advo.cates. 


1. The record of trial in the case of the soldier named above has 
been examined in the Branch Office of The Jnclee Adv:ocate General with the 
European Theater of 'Operations and there Tound l9gally insufficient to 
support the findings. The record has now been examined by: the Board of 
Review, and the Board sub~its this, its opinion, to the Assistant Judge 
Advoca~e General in charge of the Branch Office • 

.2. Accused was tried upon the following Charge and Specification: 

CHf'..F.GE I: Violation of the 58th Article of War. 
Specification: In that Frivate Donald lJeville, 

Casual Replacement Group (Pro:i;isional) did,. at 
Lichfield, Staffordshire, England on or about 
20 JanuarJ 194.3, desert the service of the United 
States by: absenting himself without proper leav'e 
from his organization, with intent to avoid 
hazardous duty, to wit: Transfer to an overseas 
station, and did reMain absent in desertion until 
he was apprehended at Lichfield, Staffordshire, 
Englend on or about 21 January 194.3• 

. « 
- 1 

CON Fi DENTlAL 

http:Train:i.ng
http:Office.or


(136) 


He pleaded not guilty to and vras found guilty qf the Charge and Specifi 
cation. Ho evidence of previous convictions was introduced. He was 
sentenced to be dishonorably discharged the service, to forfeit all pay 
and allowances due or to become due and to be confined at hard labor at 
such place as the reviewing authority may direct for eighteen months. 
The revierling authority approved the sentence but suspended that portion 
thereof adjudging dishonorable discharge until the soldier's release from 
confinement, ruld designated Disciplinary Training Center No. 1, Shepton 
Mallet, Somerset, England, as the place of confinement. 

The proceedings were published in General Court-.Martial Orders 
No. 41, Headquarters, ~estern'Base Section, SOS, E'l'OUSA., APO 515, U. s. 
Army d~ted 21 June 1943. 

3. The evidence for the prosecution is substantially as follows: 

It was stip-qlated by the prosecution and defense "that the · 
accused is Private Donald (m.II) Neville, ASN 12021600, and that Private 
Donald (NMI) Neville was assigned to 2211-B on 20th January 1943; that 
he was a member of the organization on 20 January 194311 (R 10). Unit 
2211-B ·was stationed at the loth Replacement Depot (Lichfield, Stafford
shire, England) and departed from that station between the 18th and 20th 
January 1943 (R 6). It was also stipulated bJr the prosecution and the 
defense that if a Colonel Killian were present he would testify .that 
"Unit 2211-B left in two groups - one lot at about 11:45 by train and 
the other shortly after midnight - in two special trains" (R 48). It 
was further stipulated that if Second Lieutenant Casper F. Betson,· 
Infantry were present he would testify in subs.tance tha~ on the Jl!Orn.i.ng 
of 21 January 1943 he entered the barracks of Company c, T! (Task Force) 
2211-B. Upon receiving certain information he made inquiries concerning 
a soldier then in the barracks. The soldier was accused, who told 
Lieutenant Betson "that he had missed his shipment" and that he did not 
have any orders to d_o so. Accused was then confined (R;.10-11). 

Between 16-20 January a large quantity of clqthing was ·issued 
(R 7). Eighty rounds of a.mT!lUil.ition were issued to each man between 
5-6 o'clock on the evening of 20 January. Rifles were issued on either 
the 15th or 16th of 'January (R 8) • . . 

4. For_ the defense, accused testified that he was assigned to unit 
2211-B in the United States and that he arrived at the unit's station 
(Lichfield, England) 16 January 1943 (R 27). On direct examination 
accused testifie.d in part as follov1s: 

11 Q. 	 What did the issue of .these articles - what did 
that convey to you? 

A. 	 I thought we were going to move out sooner or 
later - we were told that in the States, that 
we had just 'stopped off' here. 

Q. 	 i1ere you told for where? 
A. 	 No sir. 
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Q. 	 You understood for an overseas place? 
A. 	Yes. 
Q. 	 Did anybody tell you where you would go when 

you le.ft here? 
A. 	 No sir. 11 (R 28). 

On 	cross-examination accused testified: 

11 Q. 	 During.all this iime - do you.remember having 
to fall in on the parade ground? 

A. 	 I was not assigned - never saw anybody the 
following day - not on the.18th sir. 

Q. 	 But you did know you were going to go overseas? 
A. 	 I did know when J; came o\rer to this country. I 

knew this was only a s·topp:ing off place." (~ 34). 

On the evening of 16 January he went on pass to Erd~on, two 
miles from Birmingham, and saw a girl (R 28, 32-33). 'The girl, whose 
name was Caroline Tate, lived at Erdington (R 30) and accused had first 
met her on 1$ January 1943 (R.43). On the nights <r>f 17 and 18 January 
he went to see her at·Lichfield (R 28-29, 33-34). From 16-18 January. 
the men of unit 22ll-B were members of a battalion. On 18 January they 
were transferred to'companies and accused was assigned'to Company D (R 28).
On 18 January they were f'Urnished.impregnated clothing, gloves, an extra 
pair or shoes, eye shields, gas cape and rifle (R 28, 31-32). On 19 
January accused requested a pass which was not obtained. At 4130 P.M., 
the men were iliformed that they were restricted and that no passes would 
be allowed as equipment was to be ~ssued (R 29,31,34,40). During the 
evenini: of 19 January canteens were issued and the men were instructed how 
to roll blankets in the shape of a horse-shoe, and how to pack the rest of 
their equipment in their barrack bags: Rations were also issued. When 
he :finished packing his bag accused went to bed at 10:00 P.M. (R 32,44-45). 
The men were then living from a f'ull field pack and had to U.'lroll their 
packs in order to use their blankets that evening. The barrack bags were 
packed except for toilet sets which were kept out for use (R 41).· After 
he became a member of Company D and subsequent to 16 January~ the Articles 
of War, including Articles 28 and 61, had been read and explained to. 
accused who understood their significance (R 34-35,40). On 20 January · 
accused remained·~n camp until about 8:30 P.M. when he asked the.platoon 
sergeant "what the score was". He "figured we was going to move out11 and 
wanted to see Miss Tate.and ask her to marry him, believing he could get 
back at midnight (R'29,35). The sergeant told accused that the men ~ere 
restricted for a few days, that they had to 1tstick around~, but that 
nothing would happen for' a day or two, probably Friday or Saturday (22~23 
January) (R 29-301 35,38). The sergeant.also stated that no passes would 
be issued (R 43). At about 8130 P.tf. accused left camp and went to . 
Erdington to ask Miss Tate to marry him: He knew that by doing so he 
would be absent without leave (R 29~30,35): Before he left, shortages 
were being issued (R 42). · :Ue proposed marriage, became engaged and 
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started back to camp at 11145 P.M. Although the weatJ:ier was clear when 

he left camp, it bee~ foggy at lO:oo·~.M; He walked lS miles and 

arrived in camp at 5:45 A.tr. 21 January. He found that his company had 

·le~, the barracK,b~s ~1re missing"ruid there was no equipment around. 
Accused vras very tired and went to sleep. The following morning he was 
awakened by a lieutenant. He was taken to the guard house after he 
disclosed the name of his organization (R 29-31,36,41-42). When accused 
left c~p.at 8:30 P.M. 20 January, his field pack was ready except for the 
blankets and toilet set. However, he could have been ready to move in 
ten minutes (R 36,41). He denied that the organization had been alerted. 
When an organization is alerted the alert "is'read,or_J?OSted up". No 
such a~tion had been taken and nothing had been-said about an alert (R 36
37). He had previously stood one alert. Had there been an alert on 
this occasion, the men would have been so informed and told to stand by. 
However, they were informed only that they were restricted (R 3S). The 
platoon sergeant had also informed accused that there would not be any 
movement until the end of the week (R 37-JS). No ammunition had been 
issued, :there was no undue movement or additione.l activity, nor had 
accused heard of any orders (R 42-43)~ 

5. I.!iss Caroline Tate of Erdington, Birmingl;,lam, a.rebuttal witness 

for the prosecution, testified that she first saw accused in Birmingham 

on a Friday in J anu.ary (15th) • He came to see her on t~onday or Tuesday 

·(18th and 19th) but she was not at home. She saw him on Wednesday night 

(2oth) when accuse~ told her the unit was leaving and asRed her to marry 
him. She accepted· (R 50-53). Accused told her that 11 the men might be . 
leaving that night".· She wanted to know when she would see him again and 
he replied that he did not know, that. 11 he might be put in the guard room" 
but he offered no explanation when she asked-the reason for-his statement 
(R 51,54-55). Accused arrived between 7:30-8:00 o'clock on Wednesday 
night (2oth), and left about 10:30 (R 53). Miss Tate had never seen 
accused in Lichfield;.she was going to come.but-did.not (R 50,53) ~had 
met him twice oxily (R 50,54). · 

6. The order appointing the cour~ lists Lieutenant'Colonel.Orville 
il. Harris, Infantry. (0-190326) as the senior member. In accounting for 
the court, the name of 'Lieutenant Colonel Theodore C. 11enzlaff, (0-16448), 
Transportation Corps, appears first and with the designation "President". 
Trial occurred on 19-20 I~Ia.rch 1943. - Informal inquiry discloses that 
Lieutenant Colonel Wenzla.ff was promoted to Colonel on 26 February 1943, 
became senior member of the court, a.na.··therefore acted as president. The 
fact that the record does not disclose these facts does not affect the 
validity of the proceedings. 

7. After the prosecution h&i rested its case the defense moved 
"that all facts stated by witnesses pertaining to what occurred prior to 
Jan 16, 1943 be.stricken ff-* 11 • With the exception of the testimony of 
one witness (Sergeant Adams), the court granted the motion. The defense 
then moved for a findine of not guilty on the ground that it was not proved 
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that accused h~d absented himself without leave (R 26). The motion uas 
denied (R 27). The subsequent.testimony of accused contained many 
pertinent.facts not developed by the evidence introduced by the prosecution. 

"Error in denying a motion for dismissal or non-suit, 
made at the close of the state's case, is waived 
where accused proceeds with trial by presenting his 
evidence, and does not, at the close of.the whole 
case, renew his motion, or move for an instructed 
verdict. The failure of accused to stand on his 
motion requires a consideration of all the evidence, 
and if on such consideration there is sufficient 
evidence to sustain ~ conviction, the denial of the 
motion is not·grormd for complaint." (23 C.J.S• 
. sec.1149£, pp.681-682). (Underscoring suppliedj. 

If the evidence which had been produced by the prosecution when the. 
defense made its motion had warranted·a finding of guilty of the lesser 
offense of absence without leave, a denial .of the motion of the court 
would have been proper (r.1cu., 1928, par.719,, p.56). The Board of ·Review 
expresses no opinion as to whether such evidence would in fact have 
supported such a finding. However, .after denial of its motion the 
defense proceeded with the trial, presented evidence and did not renew 
its motion at the close of the case. As will be subsequently shown, the 
Board of Review is of the opinion that the complete' evidence is legally 
sufficient to "sustain a conviction", namely that of absence withou~ 
leave. Therefore, in view of the foregoing citation the Board is of the 
opinion that the denial by the court of the motion by the defense for a 
finding of not guilty was not error. 

8. It is provided in Article of' VTar .2'8 thati 

"*** Any person subject to military law who quits 
his organization·or place of duty nith the intent 
to· avoid hazardous duty or to shirk important 
service shall be deemed a deserter." 

The 11anual, for Courts-t!artial provides; 

11Desertion is absence wi·thout leave accompanied by 
the. intention not. to return, or to avoid hazardous 
duty .or to shirk important service. 11 (?.iCM., 1928, 
par..lJO~, p.142). 

11The 'hazardous duty' or 'important service' may 
include such service as ***** embarkation for 
foreign duty or duty beyond the continental limits 
of the United.States. ***11 (MGM., 192S, par.1.3~, 
p.14.3). 
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It is ·alleeed that accused .deserted the service of the United 
States by absenting himself witholtt leave from his organtzation with 
11 intent to avoid hazardous duty, to-wit: Transfer to an overseas 
station***"· One element necessary to sustain the charge of desertion 
is proof that acc~sed 1 s organization "was tlllder orders o,r anticipated 
orders involving *** hazardous duty" vrhich accused sought to evade (r.:cu~., 
1921, par.409, Pr344). .rt was established in evicence that accused's 
organization, 2211-B, left its station at Lichfield in"two groups, one 
at about 11:45 P.I'.l. 20 January, and one at shortly after midnight, that 
is on the morning of 21 January 1943. There was no proof of the nature 
of the duty to be performed. The record of trial is silent as to the 
tmit 1 s destination. It might have left the British Isles or merely have 
departed for another station within the United Kingdom itself. There 
was no proof that accused knew the destination of his organization when 
it left Lichfield. He admitted that v1hen he left the United States he 
knew that his unit was going overseas and that England vms only a 
11 stopping off place11 • Such evidence is not of itself sufficient proof 
of his knowledge that his organization was in fact leaving for an over
seas station on the night of 20-?l January. Thus, one essential element 
of the offense alleged was not established in evidence (CM ETO 455, Nigg). 

In order to sustain the finding of guilty it is also necessary 
that the evidence be legally sufficient to support the conclusion that 
accused intended by his absence to avoid the hazardous duty alleged. 
The evidence plainly shows that on 20 January accused knevr that his 
organization would, in all probabil~ty, depart in the near future. The 
men were restricted and accused's ovrn eqttipment was fully packed with 
the exception of his blankets and toilet set. He would h~ve been able 
to finish packing in ten minutes. Rations had been issued and no passes 
could be obtained. The organization had been· completely equipped. On 
20 January accused "figured we wa.s going to move out" and asked the 
platoon sergeant "v1hat the score was". He testified that the platoon 
sergeant told. him that nothing' would happen for a day or two. He 
admitted that when he left at 8:30 P.M., to see Miss Tate, he.was absent 
without leave. He told her that the unit was leaving and that "the men 
might be leaving that night. 11 

However, accused had left camp on the nights of 16, 17 and 18 
January for the purpose of seeing I:'.iss Tate •. On each occasion he had 
returned voluntarily.. His statement that the reason for his absence on 
20 January was to ask her to marry him was corroborated by the testimony 
of the girl herself. On that evening he left camp at 8: 30 P.M., and 
began his return journey about three hours later. There was no evidence 
that when he left at 8: 30 P.r,1., accused had ?-Ctual knowledge that his 
unit would leave later that evening; nor is his stater.ient to-I,ass Tate 
that the men might be leaving that night sufficient proof of such 
knowlede;e. His further statement that he "might be put in the guard
room" is as well explained by his knov;ledge that he was then absent 
without leave, as it is a basis for concluding that accused believed he 
would be confined because his unit would depart viithout him. After his 
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proposal h~d been accepted, accused walked 18 niles to ca.r.ip arriving 
about 10 hou!'s after his departure. He returned voluntaril~· as he had 
done after his previous visits. There is no proof that accused knew 
when his unit would actually leave. He did know that he had broken 
restriction ~"'ld was absent without authority. He knew that he was 
taking a chance, but his short absence and the fact that he walked 18 
miles to get back negatives· an intent to avoid leaving with his 
organization. His arrest on apprehension was in the barracks of his 
organization. The fact that accused intended to avoid the hazardous 
dutJ'· alleged v1as not established. Ho'uever, it vras proved, and accused 
admitted, that he went absent without leave. The evidence is legally 
sufficient to support only so much of the findings of guilty as involves 
absence without leave for ten hours in' violation of Article of War 61, 
and legally sufficient to support the sentence (cr,r ETO 455 - Nigg). 

9. Accused is 22 years of age. He enlisted 6 December 1940 for 
the duration of the war plus six months and had no prior service. 

10. For the reasons st~ted, the Board of neview is of the opinion 
that the record of trial is legally sufficient to support only so much 
of the findings of guilty of the Charge and Specification as involves 
findings that accused did, at the place and tine alleged, absent himself 
without leave from his organization and did ren:ain G.bsent v:ithout leave 
until he was arrested at rlhittington Barracks, Lfohfield, ~taffordshire, 
England, in violation of Article of Har 61, and legally sufficient to 
support the sentence. 
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1st Ind. 

YID, Branch Office TJAG., with ETOUStl.. TO: Commanding 
General, L'TOUSA., U.S. Army, APO Bert. 

1. Herewith transmitted for your action under .Article of 11ar 501'"' 
as amended py the act of AU£11st 20, 1937 (50 Stat. 724; 10 u.s.c. 1522) 
and as further amended by Public Law 693, 77th Congress, August 1, 1942 
is the record of trial in the case of Private DONALD (NI.U) NEVILLE 
(12021600), Casual Replacement Group (Provisional), APO et74. 

2. I concur in the opinion of the Board of Revievr and for the 
reasons stated therein recommend that so much of the findings of guilty 
of the Charge and the Specification be vacated as involves findings of 
guilty of an offense by accused other·tha.n absence without'leave at the 
place and t.ime alleged, terminated by arrest at Whittington Barracks, 
Lichfield, Staffordshire, England in violation of Article of ··iia.r 61, 
that the sentence be approved, but that all rights, privileges and 
property of which the accused may have been deprived by reason of that 
portion of the findings of guilty so vacated, viz: conviction of 
desertion in time of vrar, be restored. 

3. Inclosed is a form of action designed to carry into effect the 
recommendation hereinabove made, should such action meet with your 

· approval. Also draft GCUO for use in promulgating the proposed action. 
Please return record of' trial _with required copies of GCMO. 

3 	Incls: 
Inc.1: Record of Trial. 
Inc.2: Form of Action. 
Inc • .3: Draft GCLIO. 

(Findings vacated in part in accordance with recanmendation of 
the Assistant Judge Advocate General. Sentence approved. 
GCMO 1?, ETO, 4 Aug 1?43) 
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Branch Office of The Judge Advocate General 
with the 

European Theater of Operations 
APO 871. 

Board of Review. 

ETO 567. 

UNITED STATES 	 ) 5TH INFAN.rRY DIVISION. 
) 

v. 	 ) Trial by G:c.M., convened at Fenton 
Street Camp, Iceland, 14 June 1943. 

Technician 5th Grade HORACE ~ Sentence& Reduced to ranks, 
E. RADLOFF, (6668608), confinement at hard labor for six 
Company H, loth Infantry. months and forfeiture of .$35 per 

month for like. period. Confinement: 
) loth Infantry Guardhouse. 
l 

HOLDilJG by the BOARD OF REVIEW 

Rl'l'ER, VAN BENSCHOl'EN and SARGEN.r, Judge Advocates. 


1. The record of trial in the case of the soldier named above has 
been examined in the Branch Office of The Judge Advocate ·General with the 
European Theater of Operations and there found legally insufficient to 
support the findings and sentence. The record has now been examined by 
the Board of Review which submits this, its holding, to the Assistant Judge 
Advocate General in charge of said office. 

2. Accused was tried upon the following Charge and Specifications 

CHARGE: Violation of the 96th Article of War. 
Specification& In that Technician 5th Grade Horace 

E. Rad.loft, Company H, loth Infantry, then 
Technician 5th Grade, Headquarters Company, 1st 
Battalion, loth Infantr,y, being under standing 
War Department orders providing that no militar,y 
personnel on duty in a foreign countr,y may marr,y 
without the approval of the Commanding Officer ot 
the United States Army Forces stationed therein, 
did, at Reykjavik, Iceland, on or about 3 April 
1943, wrongtully and willfully diso~ the same 
by marrying one Kristin Lara Gisladottir without 
su,ch approval, the same being a military o.ttense 
to the prejudice of good order and military 
discipline. 
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Accused pleaded not guilty to and was found guilty of the Charge az:d 
Specification. No evidence of a:rry previous convictions was introduced. 
He was sentenced to be reduced to the grade of private, to be confined 
at hard labor ror six months and to forfeit $35.00 per month for a like 
period. The reviewing authority approved the sentence and designated 
the loth Infantry Guardhouse as the place of confinement. The proceedings 
were published in General Court-Martial Orders No. 46, Headquarters, 5th 
Infantry Division, 19 June 1943. 

J. The evidence shows that by War Department Circular No. 179 dated 
8 June 191+2 and No. 305 dated 8 September 1942, prosecution's exhibits 
l and 2, marr_iage of military personnel on duty in a foreign country is 
prohibited unless prior permission is granted by the Commanding General 
of the United States Forces stationed therein. Prosecution's exhibits 
3 and 4 are bulletins issued by Headquarters, United St-ates Army Forces in 
Iceland caJ.ling the attention of military personnel on leave or furlough 
to CircUlar No. 179. Prosecution's exhibit No. 5 is a stipulation to the 
effect that (1) accused never received the permission of the Commanding 
General of the United states Army Forces in Iceland to be married, and (2) 
that it has been the policy, stric_tly adhered to and without exceptions, 
of the Commanding General of such forces, not to permit a:rry marriage by 
military personnel (R 9). Over the objections of defense counsel, the 
court admitted as evidence prosecution's exhibit No. 6, being the deposi

. 	 tion of Fridrik Hallgrimsson, a clergyman or the Icelandic Established 
Church, that he knew accused and one, Kristin Lara Gisladottir, a young 
Icelandic lady, and had married them on 3 April 1943 in his home at 
Gardastraeti 42, Reykjavik; he being legal:cy authorized to perform 
marriages. Proper notice and opportunity to provide interrogatories 
therein were given defense counsel (R 10). The evidence further shows 
that accused had talked- with Captain Richard F. Hanson, loth Inf'antry, 
whom he had knOlfil for near'.cy nine months, of his desire to marry ~ that 
Captain Hanson after visiting the girl and telling accused that such 
marriage ~as contrary to.regulations, required accused to put his request 
i~ writing. . Captain Hanson then approved the request and i'orwarded it 
through military channels about the 29 or 30 March 1943 (R 13). The 
letter, prosecution's Exhibit 7, was returned a dey or two later disapproved 
by indorsement:thereon by both Battalion and Regimental commanding of'ficers 
(R 14). The letter was admitted in evidence (R 16). _ 

The defense called four witnesses only, the accused making no 
stateme~t. The first defense witness, Lieutenant Colonel William :M. 
Breckinridge, loth Infantry, testified he had. known accused approximately 
two years during all of which ti?r1e accused had been a clerk, until recently, 
battalion clerk of the 1st Battalion. He was a superior clerk and an 
excellent soldier (R 19). The other de~ense witnesses, First Lieutenant 
Llalcolm R. Wimbish, commanding officer or Company H, loth Infantry (R 20), 
First Lieutenant Albert c. Henry, a platoon leader of Company H (R 21), 
and starr Sergeant Charles M. Yancey, acting first sergeant of Compaey H 
(R 22), gave similar testimony. 
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4. Accused is charged with wrongfully and willfully disobeying stam
ing War Department orders forbidding marriage of military personnel on duty 
in foreign countries without the permission of the Commanding General or 
the army forces there stationed. 'The evidence shows he had knowledge of 
such prohibition and made a written request to such Commanding General for 
permission to marry which request was disapproved. By the deposition <:£ 
the clergyman who officiated, it is also f'ully proved, and it is the only 
proof thereof, that accused went through the marriage ceremony almost 
immediately after the disapproval of his request. This deposition was taken 
in the usual, regular and authorized manner on the order of the Commanding 
General of the United States Army Forces in Iceland. Counsel for accused 
objected to the admission and use of the deposition in the trial on the 
grounds that it was taken at Reykjavik, Iceland about 10 miles from where 
the trial was had. Article of War 25 reads as follows: 

"Depositions-When Admissible.- A duly authenticated 
deposition.taken upon reasonable notice'to the 
opposite party may be read'in evidence-before any 
military court or commission in a:rry case not capital, 
or in any proceeding before a court of inquiry or a 
military board, if such deposition be taken when ihe 
witness resides, is found, or is about to go beyond 
the State, 'Territory, or -District in wliich the court, 
commission or board is ordered to sit, or beyond the 
distance of one hundred miles from the place of trial 
or hearing, or when it appears to the satisfaction 
of the-court, commission, board, or appointing 
authority that the witness, by reason of age, sickness, 
bodily infirmity, imprisonment, or other reasonable 
cause, is unable to appear and testify in person at 
the place of trial or hearing: Provided, That testimony 
by deposition may be adduced for the defense in capital 
cases." (~M., 1928, p.208). 

Defense counsel contended that as Mr. Hallgrimsson, whose deposition was 
presented, is a clergylDB.Il holding services weekly in his church and being 
located within 10 miles of the place of holding court, no basis for taking 
his deposition in lieu or his personal appearance appears. The trial judge 
advocate stated that the court was powerless to compel the attendance or 
the witness, an Icelandic subject, by subpoena and a needless and unreason
able delay would result from attempting to secure such attendance by request 
directed to the Icelandic government. The witness refused to appear before 
a:rry United States military court and testify unless oraered by his government 
to do so. The trial record justifies the conclusion that no agreement exists 
between the governments of the United States and of Iceland for compelling 
the attendance of Icelandic subjects as witnesses in trials by courts
martial. If the use of the deposition is not authorized, proof of the 
offense fails. Accused was given an opportunity to provide cross
interrogatories to be annexed to the prosecution's direct interrogatories 
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before the deP.Osition was accomplished by the witness. 

J 

"Under appropriate constitutional provisional
**** the legislature may be authorized to enact 
legislation providing for the taking or 
depositions of witnesses whose presence cannot 
be had at the trial il**n (26 C.J.s., sec.21 
p.808). 

"The statutes, as well as the connnon law, delimit 
the power to take testimony out of court to 
clearly marked emergencies and situations. So 
an application to take depositions may be granted, 
and should be granted only, where one or more of 
the established grounds therefor exist; where 
there is some reasonable ground for believing 
that actual necessity requires it; where the 
applicant acts in good faith; where the desired 
testimony is material or proper, or may become 
relevant, and is not merely cumulative or where. 
it could not be otherwise procured, *IH<-il- where 
opposing parties will have the opporttmity for 
cross-examination; and where the matter to be 
proved is.of such a nature that depositions may 
be satisfactorily substituted in place of personal 
examination of the witnesses. il**11 (26 C.J.s., 
sec.9, pp.815-816; lS C.J., sec.13, p.612). 

"A commonly recognized ground for taking a 
deposition is that the witness does not reside 
within the jurisdiction of the court in which 
the action is to be tried. ***" (26 c.J.s., 
sec.lo, p.816; lS c.J., sec.14, p.612). 

"Where a deposition may be taken, if a witness 
resides out of the county in which his testimony 
is to be Used, .Q!'.: more than thirty miles from 
the place of trial, it is sufficient if he lives 
without the county, although his place of 

i e c i les than h t mi e o 1 the 

place of trial. 11 Skidmore v. Teyler, 29 Ca.l. 

619; 26 C.J.s., note to sec.lo, p.Sl6). 

(Underscoring supplied) • 


.	This provision allows the use of depositions of witnesses ~ in the 
jurisdiction of the court of trial, subpoenas, summon~d other process 
of the court of trial to compel the attendance of witnesses being 
ineffe?tive by reason thereof. 

http:trial.11


(14?) 


In the present case, the clereyma.n, Fridrik Hallgrimsson, an 
Icelandic citizen, in Iceland, was as far removed from the jurisdiction of 
the present court, by reason of that fact, as he would have been if the 
court had been lo~~ted in the United States and he located where he then 
was. In either case he was beyond the jurisdiction of the court of trial 
and was immune to any process issued from such court. 

5. In the opinion of the Board or Review the deposition was properly 
admitted by the court as evidence herein; the witness did not reside within 
the jurisdiction of the court; there was reasonable ground for believing 
that actual necessity required it; it was taken in good faith after due 
notice; the desir~d testimony was material and proper; it was relevant, was 
not cumulative and could not be otherwise procured and the matter to be 
proved, the marriage of accused, was of such a nature that depositions might 
be satisfactorily substituted in place of personal examination of the 
witness. 

6. The question or the validity of regulations, War Department Orders 
or orders of the Conunanding General of United States Army Forces on duty 
in a foreign country in time of war because they infringe upon or restrict 
rights guaranteed by the Federal Constitution, may not be entertained. In 
1823 Justice Washington in Corfield v. Coryell, 4 Wash. (C.S) 371, listed 
as the rights protected under the Fourteenth Amendment to the Federal 
Constitution: 

"The enjoyment of life and liberty with the right 
to acquire and possess property of every kind, 
and to pursue and obtain happiness and safety, 
subject, nevertheless, to such restraints as the 
Government may prescribe for the good of the 
whole." (Constitution of the United States of 
America, Revised and Annotated, 19J8, p.767; 
Senate Document No. 232, 74th Cong., 2nd Sess.) 

This definition has been repeatedly used by the court> since. 

When accused took the oath as a soldier in the Army of the United 
States, he by that act, of necessity, surrendered some of the privileges 
and immunities belon~ing to him as a citizen (McAuliffe v. Mayor of New 
Bedford, 29 N.E. 517). 

7. For the reasons stated the Board of Review is of the opinion that 
the record of trial is legally sufficient to support the findings and 
sentence herein. The sentence is legal. The court was legally constitu
ted and no error injuriously affecting the substantial rights of accused 
were committed at the trial. 

(CONCURRING HOLDING) Judge Advocate 

~7,,y/~(;i.<;~'-'t H :-fiA~:__,, ..[udge Advocate 

~~~:v= Judge Advocate ~/Xf 
~· c 'i 
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Branch Office of The Judge Advocate General 
with the 

European Theater of Operations 
APO 871. 

Boa.rd or Review. 

ETO 567. · 

UNITED STATES 	 ) 5TH INFAN.rRY DIVISION. 
) 

v. 	 Trial 
-
by G.C.M., convened at Fenton ~ Street Camp, lceland, 14 June 1943. 

Technician 5th Grade HORACE Sentence: Reduced to ranks, 
E. RADLOFF, ( 6668608), 	 ~ coni"inement at hard labor tor six 
Company 	H, 10th Infantry. months and forfeiture or $35 per 

month for like period. Confinement: 
10th Infantry Guard.house.l 

CONCURRING HOLDING by RITER, Judge Advocate. 

1. The accused is charged with the violation or the 96th Article 
of War in that he \vrongtully and willf'ully disobeyed nstanding War 
Department" orders p'rohibiting niarriage or military personnel on duty in 
a foreign country without the approval or the Commanding 0£.ficer of the 
United States Arrrry Forces in that .coUhtry by marrying an Icelandic Jroma.n 
without the required approval of the Commanding General, USAFI, at 
Reykjavik, Iceland, on 3 April 1943. In proving the .fundamental tact of 
the charge against accused, to-wit: the marriage of accused, the prosecu.;, 
tion relied upon the deposition or one Fridrik Hallgrimsson ot Reykjavik, 
a clergyman or the Icelandic (state) Established Church, who was duly · 
authorized to perform marriage ceremonies. The deposition was taken by 
command or the Coramanding General, USAFI, upon written interrogatories 
propounded by the prosecution before the officer designated in the order 
authorizing the deposition. The defense declined to propound cross
interrogatories. The deposition was admitted in evidence over the 
vigorous objection of the defense, and is attached to the record or trial 
and designated "Prosecution Ex.?"• The only proof of the marriage or 
accused is the evidence of the clergyman contained in the deposition. 
Exclusion of the deposition will therefore result in total failure or 
proof of the marriage. 

It appears from a statement of the trial judge advocate that 
Rev. Mr. Hallgrimsson lived about ten miles from the place of trial, and 
that the trial judee advocate had endeavored to prevail upon him to appear 
vol'Wltarily in court as a witness, but that he refused unless ordered by 
the Icelandic government to do so. It further appears from the statement 
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of the trial judge advocate that an unreasonable delay would be occasioned 
in securing through diplomatic channels from the Icelandic government a 
direction to Mr. Hallgrimsson to appear as a witness. There is no formal 
proof in the record of the foregoing facts relative to Mr. Hallgrimsson's 
place of residence or'or his refUsal to appear as a witness, and there is 
also absent from the record proof that such direction from the Icelandic 
government would be forthcoming. . The trial judge advocate, however, 
represented the foregoing situation to the court and the defense counsel 
in his argument in support of his objection definitely admits the existence 
of same. Under such circumstances the Board of Review is justified in 
accepting the facts stated "by the trial judge advocate as being true and 
correct. 

The record of trial in the instant case direct]J" and specifically 
implies that there did not exist at the time of the trial a treaty or 
agreement between the United States of Jii.merica and the Danish or Icelandic 
governments authorizing a United States Military Court sitting in Iceland 
to subpoena and thereby compel an Icelandic subject or citizen to appear 
before it and testify as a witness. In default of such treaty authoriza
tion, United States military courts sitting in Iceland possess no such 
power or authority, and theiT process would be null and void (70 C.J., 
sec.17, p.42; 33 C.J., sec.17, p.397, note 90; Glass v. The Sloop, Betsy, 
2 Dall. 6; 1 L. F.d. 485). Process of courts-martial issued under the 22nd 
Article' of War has validity only in the United States, its territories and 
possessions. I therefore believe that the record of trial justifies the 
conclusion that United States courts-martial in Iceland were, at the time 
of the trial of accused, without power or means to compel an Icelandic 
citizen or subject to appear before it as a witness and that the presence 
or such witness could be secured only as a result or diplomatic negotiations 
with the Icelandic government. 

The record of trial shows that the trial judge advocate supported 
the admission in evidence of the deposition on the authority of the 25th 
Article of War. In ruling favorably to the admission of the deposition, 
the law Member construed and interpreted said article. The argument or 
defense counsel in opposition was premised on the tact.that the witness 
lived about ten miles from the place of trial. There is no suggestion in 
the record that the deposition was admitted on a:ny other authority than 
this article. 

2. The American Articles of War or 1776, enacted by the Continental 
Congress on 20 September 1776, made no provision for the presentation of 
evidence by mea.nS of depositions. However, on 16 November 1779, the 
Continerlal Congressz. 

"Resolved: That 	in cases not capital in trials 
in courts-martial, depositions may be given in 
evidence, provided the prosecutor and person 
accused are present at the taking of same." 
(III Journal of the American Congress, p.392). 
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Therea.tter the Continental Congress by Act of Mq 31, 1786, repealed the 
14th Section or the Articl~s of War or 1776 and substituted a new section 
consistii:ig or ~ Articles. 

Article 10 or this new section provideda 

"On the trials of cases not capital, before courts
martial, the deposition or witnesses, not in the 
line or staf'f or the a:rm;f, may be taken before 
some just;ce or the"~ace, ~ncl reaQ. in f;vidence; 
prov;ded the prosecutor and person accused are 
present at the taking or same." 

The Articles of War of 1806 (Act or April 10, 1S06) superseded all 
prior legislation on the subject. Article 74 or the new code perpetuated 
Article 10 above quoted, but added the phrase: 11 or are duly notified thereof'' 
following the word "same" so ~ to make the proviso read: 

"provided the prosecutor and person accused are 
present at the taking of same, or are duly 
notified thereof." 

It is to be noted that "the provision of 1806 was restricted to ciyil persons 
because such could not (then) legally be required **** to attend as witnesses 
before courts-martial (Winthrop's Military Law &frecedents, Reprint, p.352). 

In the Articles of War 1874 (Act or June 22, 1874, R.S.1342) 

Congress directed in ths 9lst Article: 


11The deposition or witnesses, residing beyond the 
limits or the State, Territory, or district in 
which any military court may be ordered to sit, 
it taken on reasonable notice to the opposite 
party and duly authenticated, may be read in 
evidence before such court in cases not capital." 

By this enactment Congress introduced for the first time two new ractors 

with respect to the use or depositions in courts-martials (1) testimo:ey or 

witnesses, either llP,litary or civilian could be presented by deposition, but 

(2) a witness must reside 11 beyond the limits of the State, Territory or 
district in which a:rry military court may be ordered to sit "before his 
deposition could be re¢ in evidence. The phrase "residing beyond the 
limits" was strictly construed so that a deposition was not admissible if the 
witness did actually ~ (as distinguished from temporarily absent) 
"beyond the limits etc." {Winthrop's Military Law &Precedents, Reprint, 
p.35.3). 

The latter of these alterations contains an element characteristic 

or the common law, viz: geographical or political limitations - limitations 

almost unknown in military jurisprudence. Their presense in the 9lst 

Article strongly suggests that Congress used as its model R.S.863 {Act of 
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24 Sept. 1789, c.20, sec.JO, 1 Stat. 88, as amended; 28 u.s.c., sec.639) 
which authorized the taking and use on the civil side or the Federal courts 
of depositions de ~~.esse; such legislation providing that depositions 
~~~might be taken and used "when the witness lives at a greater 
distance from the place or trial than one hundred miles, or is bound on a 
voyage to sea, or is about to go out.of the United States, or out of the 
district in which the case is to be tried, and to a greater distance than 
one hundred miles from the place of trial, before the time of trial, or when 
he is ancient and infirm". The comparison of the civil procedure provision 
with the 9lst Article makes it reasonably certain that the above suggestion 
is correct. There is a striking versimilitud.e in the limitations prescribed 
and also certain language is almost identical. 

The placement in the 9lst Article of geographical or political 
limitations, which obviously was based upon the :f'undamental common law 
concepts of jurisdiction and venue, is an anomaly in military jurisdiction. 
The jurisdiction and procedure of a military court are 11 not **** restricted 
in the exercise of its authority to the limits of a particular State or other 
district or region." (Winthrop's Military Law &Precedents, Reprint, p.81). 
The anomaly becomes more apparent when the limitations are specifically 
examined. For example, a deposition cannot be used if the wit~ess does ~ 
reside beyond the limits of a State. There is no statutory or constitutional 
reason why a court-martial should be thus limited. A general court, s;tting 
in New York can try a soldier for an offense committed in California, or 
sitting in the United Kingdom even try a soldier for an offense committed in 
New York - a jurisdictior.al principle opposite to the concept operative in 
the civil courts. 

Geographical and political limitations in the use of depositions 
before courts-martial are therefore foreign to one or the bas.le conceptions 
or our military jurisprudence. 

"A court-martial, w~ther assembled in the foreign 
territory or in the United States, will have 
jurisdiction of military offenses committed within 
such places equally as if collllllftted on our own 
soil"• (Winthrop's Military Law &Precedents, 
P.eprint, p.81; 6 c.J.s., sec.54~, p.446). 

The Articles of War or 1874 represented a departure from the norm of 
military jurisprudence in this respect and the same was perpetuated in the 
1916 revision of the Articl€U of War where the statutory authority for the 
taking and using of depositions in military courts and tribunals first 
appeared in its present form (Act 29 August 1916,, 39 Stat. 625, R.S.1342 as 
amended)• The same was :re-er.acted in the 1920 revision (Act 4 June 1920,
o.2'Z7, sub-chapter II, sec.l, 41 Stat. 792, 10 u.s.c. 1496): 
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"Art. 25. Depositions- When Admissible.- A duly 
authenticated deposition taken up0n reasonable 
notice to the opposite party may be read in 
evidence before a:rry military c~ or commission 
in any case not capital, or in a:rry proceeding 
before a court of inquiry or a military board, 
if' such deposition be taken when the witness 
resides, is found, or is about to go beyond the 
State, TeITitory, or District in which the court, 
commission or board is ordered to sit, or beyond 
the distance of one hun.dred miles rrom the place 
of trial or hearing, or when it appears to the 
satisfaction of the court, commission, board, or 
appointing authority that the witness, by reason 
of age, sickness, bodily infirmity, imprisonment, 
or other reasonable cause, is unable to appear 

·and testify in person at the place of trial"or 
hearing: Providedt That testimony by deposition 
may be adduced for the defense in capital cases." 
(M::M., 1928, p.2os). (Underscoring supplied). 

Relevant to the power of courts-martial to·secure testimony of 
witnesses by means of depositions is the authority of such tribunals to 
compel witnesses t6 ~ppear before it in person. By the act of March 31 
1863 (12 Stat. 754) Congress directed& 

"That every·jtldge advocate ot a court-martial or 
court of inquiry hereafter to be constituted, 
shall have power to issue the like process to 
co~pel witnesses to appear and testify which 
courts of criminal jurisdiction within the State, 
Territory, or district where such military courts 
shall be ordered to sit may lawfUl.ly issue." 

This statutory provision became Sec.1202, R.S.1878. Prior to its enactment 
there was no authority for courts-martial to com~l civilian witnesses to 
appear and testify before it (9 Ops.Atty.Gen. 311). The "like process **** 
which courts of criminal jurisdiction **** may law.f'ully issue" at the time 
of the enactment of the above statute ran outside of the district in which 
the court sat (9 Ops.Atty.C-en. 265 (1859). 

When the Articles of War were revised in 1916 (Act Aug 29, 1916; 
39 Stat. 625) the Act of.March 3, 1863 became Article 22 as follows& 

"Every trial judge advocate or a general or special 
court-martial and every summary court-martial shall 
have power to issue the like process to compel 
witnesses to appear and tesiify which dotirts of 
the United States, having criminal jurisdiction, 
m~ lawfully issue; but such process shall run to 
a:rry part of the United states, its Territories, 
and possessions.11 

5£7 
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The foregoing Article was carried into the 1920 revision in substantially 
the same form (Act June 4, 1920; 41 Stat.759; 10 u.s.c. 149.3) and is thus 
presently effective (AW 22). 

From the time of the Revolutionary War to the enactment of Articles 
of War of 1874, depositions of civilian witnesses could be read in evidence 
before courts-martial without consideration of the place of residence of the 
witnesses or where they were found. In 1S63 Congress initially empowered 
trial judge advocates to subpoena civilian witnesses. In the 1874 revision 
of the Articles of War, Congress for the first time limited the right to 
take and read such depositions by means of restrictions pertaining to the 
place of residence of the witness. Such restrictions were undoubtedly 
pronJi;ed by the fact that previously (1863) Congress had authorized the 
summoning into court of civilian--witnesses by courts-martial by process 
running throughout the United states, and therefore some limitation on the 
right to take and use depositions seemed expedient or necessary. 

3. For primary consideration is the vital question as to whether the 
provisions of the 25th Article of War are applicable when a military court 
or tribunal is sitting in Iceland. The answer to this question is found 
by determining the intention of Congress as revealed by its enactment. The 
history of the statute as above set forth may properly be considered (United 
States v. Raynor, 302 u.s. 540, 82 L. Ed. 413; United States v. Morrow, 266 
U.S. 5.31, 69 L. Ed. 425), but legislative intention must primarily be 
discovered f~om the language of the statute itself (United States v. 
Goldenberg, 168 u.s. 95, 42 L. Ed. 394). 

In the history of legislation relative to depositions antecedent to 
the 1874 statute there is not only no implication or suggestion that Congress 
contemplated or intended to· cover the situation arising when the Nation's 
military courts sit in a foreign country but there are circumstances which 
compel the opposite conclusion. The 1779 and 1786 legislation was adopted 
by the Continental Congress during the Revolutionary War. The suggestion 
that the Congress contemplated that the continental troops would be used in 
service in a foreign land is so absurd as not to be worthy of further thought. 
The 1806 provision was a re-enactment of the 1786 law with an immaterial 
ad.dition. The designation of "some justice of the peace" as the officer 
before whom depositions should be taken definitely stamps the acts of 1786 
and 1806 as intended solely for domestic application. 

Commencing with 1874 code and repetitiously thereafter Congress 
authorized the taking and reading of depositions of witnesses who resided 
11 beyond the limits of _the State, Territory, or district in which any military 
court may be ordered to sit". By use of this phraseology it is evident 
that Congressional consciousness was not directed to foreign countries. 
The words 11 State", "Territory" and "district" are distinctly domestic in 
their description. "State" and 11 Territor,f' occur hundreds of times in 
Federal statutes, and their meaning is obvious. The word "district" as 
used in the 1874 code and the word 11Qistrict11 found. in present AW 25 are 
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associated with the words "State" and "Territory''. The maxim "noscitur 
11 or11a sociis11 is applicable although the disjunctive is· used (59 C.J., 

sec.579, p.979; Crawford, Statutory Construction, sec.190, p.325). 
"District" or 11 district11 must refer to a political subdivision of the 
United States, viz: District or Columbia (Benson v. Henkel, 198 U.S. 1, 13; 
49 L. Ed. 919, 92.3). 

An additional reason for the conclusion that Congress did not 
intend that AW 25 should be operative when a military tribunal sat in a 
foreign country is furnished by the similarity of the Article to the 
provisions of the Federal civil code governing depositions de bene esse 
(supra). The latter statute shall 11 applY to the taking of depositions of 
witnesses within the United States, and have application to the taking of 
depositions in foreign countries". (Cortes Co. v. Tamlhauser, 18 Fed. 667; 
Compania Azucarera Cubana. v. Ingraham, 180 Fed. 516). It is therefore, 
my opinion that the legislative history of the 25th Article or Wa:r and its 
intrinsic phraseology compel the conclusion that Congress intended it to 
be operative only when courts-martial were sitting in the continental United 
States or.territories thereof, and that it did not intend that it should 
govern the taking and use of depositions when courts-martial sit in a 
foreign country. 

"Law is a statement or the circumstances, in which 
the public force will be brought to bear upon 
men through the courts. But the word commonly is 
confined to such prophecies or threats when 
addressed to-?rsons living within the power or 
the courts. A threat that depends upon the 
choice of the party affected to bring himself 
within that power hardly would be called law in, 
the ordinary sense. We do not speak of blockade 
running by neutrals as unlawful. And the usages 
of speech correspond to the limit of the attempts 
of the lawmaker, except in extraordinary cases. 
It is true that domestic corporations remain 
al~s within the power of the domestic law; but, 
in the present case, at least, there is no ground 
for distinguishing between corporations and men. 
The foregoing considerations would lead, in case 
or doubt, to a construction of a:r:ry statute as 
intended to be confined in its operation and 
effect to the territorial limits over which the 
lawmaker has general and legitimate power." 
(Ameriean Banana Co. v. United Fruit Co, 213 u.s. 
347; 53 ·L. F.d., 827, 832) • . 

"Iegislation is presumptively territorial and · 
confined to limits over which the law making 
power has jurisdiction". (Sandberg v. McDonald, 
248 U.S. 185,196; 63 L. F.d., 200,204). 
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"It contains no words which definitely disclose an 
intention to give it extraterritorial effect, nor 
do the circumstances require an inference of such 
purpose". (New·York Central R. Co. v. Chisholm, 
268 U.S. 29,31; 69 L• Ed. 828,832). 

4. In the instant case the trial judge advocate in his argument am 
the Law Member in his ruling supported the admission of the deposition upon 
a construction or the following portion of AW 25: 

"A duly authenticated deposition *** may be read 
in evidence ** when it appears to the satisfaction 
of the court, *** or appointing authority that the 
witness, by reason or age, sickness, bodily infirmity, 
imprisonment or other reasonable cause. is unable 
to appedJ and testify in person*****"· (Underscoring 
supplied • 

It was argued by the trial judge advocate that l.lr. Halgrimsson1s refusal to 
appear and testify in court until ordered to do so by the Icelandic 
authorities,.was "other reasonable cause". The Law Member adopted such 
construction of the statute. 

There is a two-fold objection to such construction of the phrase 
"or other reasonable cause"; both objections being closely related, but 
resting upon separate bases: 

(a) The ·pertinent phrase "or other reasonable cause" is part of the 
expression "by reason of age. sickness. bodily infirmity. imprisonment 
OR OTHER ru~ONABIE CAUSE is unable to appear", which sets forth four 
specific conditions under which depositions are admissible (1) age, (2) 
sickness, (.3) bodily infirmity and (4) imprisonment. These four causes 
operate upo~ or again§,t the witness regardless of his will or wish. He may 
be so old, sick or infirm or he may be incarcerated s~ as to be unabl~ to 
attend court. The word 11 unable 11 in this connecti·on has an important 
implication. 

11 This term as used in a statute providing that 
evidence given in a former trial may be proved 
in a subsequent trial, where the witness is unable 
to testify, means mentally and physically unable. 
Hansen-Rynning v. Oregon-Washington R. & Nav.co. 
105 Or. 67 ,· 209 Pac. 462.46411 • (Blacks Law 
Dictioh...l"y, p.1772). 

Webster's New International Dictionary defines 11 unable 11 ·as: 

11 Not able; incapable; unqualified; incompetent; 
inefficient***; impotent; helpless11 • 

- 8 
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These four specifically expressed excuses for the non-appearance of the 
witness in court bespeak conditions llllder whr.b. the witness cannot appear 
rather than will~ appear. They describe disabilities acting directly 
upon the witness which prevent him from appearing - prevent him because 
he does not possess the physical strength, power or -liberty of action. He 
is therefore unable to appear. None of these disabling causes were 
asserted as the reasons for Mr. Hallgrimsson's non-appearance on the 
witness stand. He refused to appear in court un1ess ordered by his 
government. There was no disability, impotency or helplessness involved 
in this refusal, which was a wilful, deliberate act. He was ~ "to 
appear and testify", but refused except under a condition which is not now 
material. · 

The construction adopted by the Law Member requires the definition 
of the word "unable" to be distorted so as to include in its sense the 
meaning "unwilling" or 1n the alternative the insertion of the words 
11 or lll1Wiliing11 following the word 11unable11 • The first proposition is 
lllltenable because it departs from the "natural,- plain, ordinary and 
commonly understood meaning" of 11 'WlB.ble 11 • (59 C.J., sec.577, p.975; United 
States v. First National Bank of Detroit, Minnesota, 234 U.S. 245, 58 L.Ed., 
1298). The second proposition is simply judicial legislation and therefore 
must be condemned (59 C.J., sec.564, pp.944,945; Crooks v. Harrelson, 282 
U.S. 55,58, 75 L.Ed., 156,174). 

(b) The doctrine of 11 Ejusdem Generis" as a rule of construction is 
particularly applicable to 'the instant case. · 

"*** where general words follow the enumeration 
of particular classes of persons or things, the 
general words will be construed as applicable 
only to persons or things of the same general 
nature or class as those enumerated, and this 
rule has been held especially applicable to penal 
statutes. The particular words are" presumed to 
desc~ibe certain species and the general words 
to be used for the purpose of including other 
species of the same genus. The rule is based on 
the obvious reason that if the legislature had 
intended the general words to be used in their 
llllrestricted sense they would have made no mention 
of the particular classes. The words 'other' or 
'any other' following an enUtteration of particular 
classes· are therefore to be re{ld as 'other such 
like', und to include only others of like kind 
or character ***•" (59 C.J., sec.581, pp.981,982). 
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"But under no circumstances and regardless of 
the type of statute involved, must the rule be 
used where the language of the statute under 
consideration is plain and the.re· is no uncer
tainty. Its use is permissible on]J' as an aid 
to the court in its attempt to ascertain the 
intent of :the law makers. **** Nor is the rule 
to be applied where specific words enumerate 
subjects which great~ differ from each other, 
or where the specific words exhaust all the 
objects of the class mentioned. *** And still 
further, in a.zzy- case, th~ context of the whole 
statute may rebut the application of the rule 
of 1ejusdem generis 1 • ****" (Crawford., Statutory 
Construction, sec.191, pp.327-329). 

By authority of AW 25 a deposition may be read in evidence "when it appears
*** that the witness, by reason of~' sickness, bo<iil.Y infirmity, 
imprisonment or OTHER REASONABLE CAUSE is unable to appear and testify in 
person". The specific excuses for the non-appearance of the witness are 
four in number, and all of them operate against and upon the peysical power 
of the witness to appear. They describe peysical disabilities or restraints 
upon his freedom of action. ·It is manifest that Congress in authorizing the 
use of depositions was concerning itself with the J2!irsona1 physica1 status 
of the witness. It intended that the deposition of a sick, elderly or 
in.firm witness or dne who was 'incarcerated might be used and then to make 
certain that it had covered all causes operating against the peysical freedom 
of a'Witness it added the omnibus phrase nor other reasonable causen. It is 
difficu!t to imagine a more perfect application of :the rule 11Ejuadem ge·neris". 
The four specific excuses all relate to ·the same ·subject, viz: bodil:y 
restraint or disability. However, they do not exhaust all of the possibil 
ities of such restraint or disability: a Witness may be quarantined under 
health regulations; or may be the sole attendant of a seriously ill infant 
or a bed-ridden elderly person, or his condition of employment may be such 
as to forbid his absence therefrom without the production of irreparable 
harm or injury. Congress realized that human relationships are complex and 
multifarious and that unusual and unforeseen disabilities and restraints 
upon a witness possibly might arise which would render him "unable" to attend 
court, and it therefore empowered the court or appointing authority to 
exercise tts discretion in the taking and using of such witness• deposition. 
The wilful re'fusa1 of a witness possessing physica.l ability and being free 
from moral and legal restraint to.attend court and-testify could not there
fore have been within the ambit of legislative intention. A recalcitrant 
witness under such circumstances is ~ to attend - not .llllable as tlle 
statute specifies - and his attendance may be compelled by process under 
AW 22. The fact, however; that a court may be sitting in a foreign country 
where such process is ineffective will not authorize the use of the deposition 
of a refractory witness where no authority previously-existed for its use. 
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As supporting the conclusion herein expressed with respect to the phrase 
"other reasonable cause 11 the following cogent authorities are cited: 
United States v. Chase, 135 U.S. 255, 34 L. F.d., 117; United states v. 
Stever, 222 U.S. 167, 56 L. Ed., 145; United States v. Salen, 235 u.s. 237, 
59 L. Ed., 210. 

5. It is therefore my opinion: 

First, that the 25th Article of War did not authorize the taking 
and reading of: the Hallgrimsson deposition because Congref(s did not inteQd 
to make it applicable to courts-martial sitting in foreign countries. 

Second, that if AW 25 is applicable to Iceland, its own provisions 
properly construed, do not authorize the taking and reading of "the deposition 
of a witness residing within one hundred miles of the place of trial, but 
who refuses to attend court and testiry. 

6. Inasmuch as the 25th Article ot War is not applicable to courts
martial sitting in Iceland the basis for the authority of· the officer 
exercising general court-martial jurisdiction to order a deposition of a 
witness and also authority for its use must be found elsewhere. 

The Manual for Courts-Martial, 1921, par.182, p.149 contains the 

following statement: 


"In the case of troops serving along the 
international boundries, .outside of th~ United 
States proper, or in foreign countries, the 
officer exercising genera1 court-martial 
,jµrisd.iction may, in his discretion, detail an 
officer to take the deposition of a civilian 
witness, or he may send the interrogatories 
direct to the consul of the United States 
nearest the place of residence of the witness 
with the request that the deposition be taken. 
In the latter case the interrogatories will 
be accompanied by the proper vouchers for_ the 
fees and mleage of the witness." (Underscoring 
supplied). 

The foregoing was omitted from the 1928 Manual, but "it does not follow 

that a:ny- such omitted portion may not apply to a given case, unless of 

course, it:? provisions have been changed" by·the 1928 Manual. (Introduction 

to 1928 1Janual for Courts-Martial, p.VII). 


It therefore appears from the foregoing that when troops are 
serving within a foreign country the authority to order a deposition to be 
taken is vested in the 11 officer exercising general court-martial jurisdiction". 
"He may detail an officer to take the deposition" or "he may send the 
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interrogatories direct to the consul of the United States,• etc. The 
exercise of the foregoing authority of necessity presumes that both the 
prosecution and dAf.ense have been given the opportunity to present to the 
commanding officer interrogatories ~ cr9ss-interrogatories pursuant to 
par.98J2, p.89 Manual for Courts-Martial, 1928 upon which the deposition 
will be taken. 

The Manual for Courts-Martial is prescribed by Executive Order of 
the President under AW JO authorizing him "by regulations (to) prescribe 
the procedure, including modes of proof, in C(laes before courts-martial11 • 

The Manual is a legal, binding regulation of the Army having full force of 
law (In re Brodie 128 Fed. (CCA) 665). 

A general grant of powers to perform official duties, unaccompanied 
by definite directions as to how the power is to be exercised or duty 
performed, implies the right and duty to employ the means and methods 
necessary for the due and effective exercise of the powers expressly granted 
(46 C.J., sec.287, p.1032; In re Neagle 39 Fed. 834; State on inf. 
McKittrick v. Wymore, 132 s.w.- 2nd - (Mo.) 979; State ex rel Taylor v. 
Superior Court 98 Pac.- 2nd - (Washington) 985; Cornell v. Harris, 88 Pac.
2nd - (Idaho) 498; City of Wilburton v. King, 18 Pac.- 2nd (Okla) 1075)). 
It follows from the above principle that an officer exercising general 
court-martial jurisdiction, being duly authorized to order the taking of 
depositions when troops are serving in foreign countries, also possesses the 
implied power to direct how, when and under what conditipns they may be 
taken. He can adopt the restrictions contained in AW 25 or eliminate them 
as he elects. However, when the deposition is before the court and is 
being read, the testimony therein is subject to the same objections as if 
given by a witness on the stand and the admissibility of contents thereof 
is exclusively a function for the court, and with which the officer ordering 
the deposition cannot interfere. 

In the instant case the Commanding General, USAFI directed Captain 
Scully to 11 take or cause to be taken the deposition" of Rev. Mr. Hallgrimsson, 
but did not restrict or limit its use by the court in arry respect. The 
ruling or the law member admitting the deposition in evidence was correct. 
The fact that it was based upon an erroneous premise does not a.ffect_its 
legality (4 C.J., sec.3125, p.1132; 5 C.J.S., sec.1849, p.1335, note 68). 

The question as to whether the officer exercisins general court
martial jurisdiction over troops stationed in a foreign country has 
authority without the consent of the accused to order the taking of a 
deposition on behalf of the prosecution in a capital case is specifically 
reserved notwithstanding the use of general language herein. 

' . 
7. War Department Circular #179, 8 June 1942 provided: 

- 12 

c_ 
•• I,••~ 



(160) 


"No military personnel on duty in a:ny foreign 
country or possession may marry without the 
permission of the commanding officer of the 
United States Forces stationed in such foreign 
country or possession". 

The Conm1anding General, USAF! by his memorandum #155 dated 18 July 
1942 invited the attention of his personnel to the foregoing circular or 
the War Department. By Bulletin of 25 August 1942, the C.G., USAF! 
reiterated the notice to his personnel concerning the said regulation. 

The War Department by its Circular #305 dated 8 September 1942 
rescinded its circular #179 and substituted the followings 

11 No military personnel on duty in the Panama 
Canal Zone or in any foreign country or 
possession may marry without the approval of 
the commanding officer of the United State6 
Arnry Forces stationed in the Panama Canal 
Zone or in such foreign count:rr or possession". 

It will be noted that the only difference between t~ circular #305 
and Ul79 is the addition of the Panama Canal Zone as within the restricted 
area. At the time of the alleged offense, 3 April 1943, the regulation 
concerning marriage of military personnel contained in War Department . 
Circular #305 was therefore in operation and effect. 

Undoubtedly the accused had actual knowledge of the limitation upon 
the right of military personnel in Iceland to contract marriage; ·otherwise 
he would not have made his written application dated 31 March 1943 for 
permission to marry the Icelandic woman (Pros.Ex.7). 

The defense attacked the validity of the standing order of the War 
Department contained in Circular #305 on the ground that the same was vo!d 
l.lllder the Fifth Amendment to the Federal Constitution and also that it was 
promulgated by the Secretary of War under an unconstitutional delegation of 
legislative power (R 30). · 

The Constitution provides: 

"The Congress shall have Power *** To make Rules 
for the Government and Regulation of the land . 
and naval F'orces; ***" (Article I, sec.8, Cl.14). 

Exercising the foregoing power Congress enacted the following 

statute: 
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"The President is authorized to make and publish 
regulations for the government or the Army in 
accordance with the existing laws, which shall 
be in force and obeyed until altered or revoked 
by the same authority: Provided, That said 
regulations shall not be inconsistent with tbe 
laws or the Uriited States (Act or July 15, 1870, 
16 Stat. 319~ Act of March 1, 1875, 18 Stat. 337; 
10 u.s.c. 16J". 

The authority delegated to the President under the aforesaid 
statute manifestly authorizes the President to establish rules and 
regulations for the government of the Army. The Secretary of° War is the 
appropriate organ of the President for expressing his directions in matters 
affecting the administration and government of the Array (United States v. 
Eliason, 16 Pet. 291,301, 10 L. F.d. 968,972; United states v. Fletcher 
148 U.S. 84,89, 37 L. F.d.. 378,380; In re Brodie l2S Fed. (CCA) 665). 

Although the Constitution confers on Congress plenary power to 
make rules for the government and regulation of the land forces, the 
exercise of such authority is undoubtedly subject to the restrictions of 
the Firth Amendment to the Constitution which provides; that: 

"No persons shall *** be deprived of ~ife - liberty, 
or property, without due process of law***"• 

"The requirement of due process of law imposed by 
the Fifth Amendment upon the United States is, 
in its application to the legislative powers ot 
Congress, governed by the fact that the powers 
are expressly given to that body and, except as 
expressly qualified or limited by other provisions 
of the Constitution, are to be construed as plenary 
in character. This fact is of great importance 
for the reason that the principle is well established 
that, where a plenary regulative or controlling 
power is granted by the Constitution to a legislative 
body, there is authorized en incidental interference 
with private rights which may result from the rules 
and regulations which, in the exercise of that. 
power, the legislature may see fit to establish. 
This principle follows from the £act that the 
power being constitutionally granted there can, of 
course, be no claim that, when exercised, the 
legislature is exceeding its poTlers. This does 
not mean, however, that the requirement of due 
process of law is to have· no application. Upon 
the procedural side it has full application. No 
one can be held civilly or criminally responsible 
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under the legislatively created rules and regula
tions except in proceedings which satisfy the 
procedural requirements of due process of law. 
Furthermore, upon its substantive side, due 
process of law operates as a limitation through 
the application of the rule that the legi~lative 
power which is granted is one which must be 
reasonably and not arbitrarily exercised. But it 
still remains true that the grant of constitutional 
power opens up the subject to.legislative reguiation, 
and that, therefore, no claim can be ma.de that the 
subject itself, as one involving private rights, 
is exempt from legislative regulation. However, 
the power to regulate, even though plenary, does 
not carry with it'a right, under its guise, to 
enact legislation, the direct and primary purpose 
which is to· impair or destroy private, personal 
or property rights. And in general it is, of 
course, true that not every law, in form, or by 
legislative avowal declared to be, an exercise 
of a granted regulative power, is necessarily to 
be held to be such. 11 (Willoughby's Constitutional 
Law of th~ United States, 2nd Students Edition, 
sec.850, p.797). 

Therefore, the objection of the defense is something more than colorable. 

The Supreme Court has declared that one of the fUndamental rights of 
the individual protected by the Fourteenth Amendment from infringement by 
the States is the right to enter into the marriage relationship. 

11 While this court has not attempted to define with 
exactness the liberty thus guaranteed, the term has 
received much consideration, and some of the 
included things have been definitely stated. 
Without doubt, it denotes not merely freedom from 
bodily restraint, but also the right of the 
indiyidual to contract, to engage in any of the 
common occupations of life, to acquire useful 
knowledge, to marry, establish a home and br.!.ng up 
children, to worship God according to the dictates 
of his own conscience and, generally to enjoy those 
privileges long recognized at the common law as 
essential to the orderly pursuit of happiness by 
free men. 11 (rleyer v. Nebraska, 262 U.S. 3901 399, 
67 L. Ed., 1042,1045; Pierce v. Society of Sisteri 
of Holy Names of Jesus and Mary, 268 U.S. 510, 
69 L. Ed., 1070; Farrington v. Tokushige et al, 
273 U.S. 235, 71 L. Ed. 646). 
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The ~ame~tal rights of the inqividual protected by the 
Fourteenth Amendment from infringement by the States are guaranteed by the 
Fifth Amendment against action by Congress (Farrington v. Tokushige et al, 
supra). It is e:;domatic that Congress, except within a limited constitu
tional area not material here, possesses no authority to legislate 
concerning marriage or the marriage status. This is a field of domestic 
law specifically retained by the states tulder the Tenth Amendment (38 C.J., 
sec.2, note 20, p.1275). 

It is therefore manifest that the authority of Congress under 
Art.I, sec.8, cl.14 of the Constitution to make rules for the government 
and regulation of the Army, although plenary in nature, crum.ot be exercised 
in such an unreasonable and arbitrary manner as to impair or destroy the 
personal rights of an individual protected by the Fifth Amendment. A 
Federal statute absolutely prohibiting marriage of the Illilitary personnel 
tulder any and all conditions and regardless of their location would probably 
run afoul of the Fifth Amendment. Such legislation would be arbitrary and 
capricious and would be denying the individual an inalienable right. 

The grant of authority to Congress to make rules for the government 
and regulation of the armed forces of the nation is a highly necessary 
auxiliary power to the authority to provide for the common defense. and to 
declare war and to raise and support armies (Art.I, sec.8, cls.l and 12 of 
the Constitution). It should therefore be construed in such manner as'will 
insure to Congress the power necessary in the performance of its duty to 
provide properly for the national defense. Legislation having a legitimate, 
reasonable and logical connection with the raising, maintenance, discipline 
and effective use of the army may be sustained notwithstanding the fact 
that in some degree it ~ impinge upon personal rights. The liberty of 
the citizen is at all times subject to limitations and regulations imposed 
by Congress under Constitutional authority. Under the power to raise 
armies Congress has the 11 power-to say who shall serve in them and in what 
way11 • Compulsory military service is authorized (United States v. 
Iiiacintosh, 283 u.s. 605 1 622, 75 L. Ed., 1302 1130B; Arver v. United States, 
245 u.s. 366, 62 L. Ed., 349). . 

The synthesizing of the plenary Constitutional power granted 
Congress to regulate and control the military forces with the personal 
rights of the individual guaranteed by the Fifth Amendment, is a judicial 
function (United States v. Darby, 312 u.s. 100,126, 85 L. Ed., 609,623). 
If an act of Congress prescribing rules for regulat~ the army has a direct 
and reasonable relationship to the maintenance of its discipline and · 
control, it is within the legislative power under Art.I, sec.8, cl.14 of 
the Constitution, notwithstanding its indirect influence on individual 
rights. 

The presence of armed forces of the nation within the territory 
of a friendly foreign power necessarily creates disciplinary problems not 
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"*****· Regulations must·confine themselves within 
their appropriate province- must not trench upon 
that of legislation. A regulation which assumes to 
pr~scribe in regard to a matter which is properly 
a subject for original legislation, departs from 
'the range of purely executive or administrative 
action,' is in a just sense a regulation no longer, 
and can have no legal effect as such. 

MMMMMMMMMMMMKKKKKK 

*** it can scarcely be questioned that an army 
regulation wliich should assume to impose a condition 
upon the enjoyment of a statutory right or the 
exercise of a statutory ·authority, to vest or divest 
rights to pay or rank, 'to restrict or extend the 
jurisdiction of a court-martial or otherwise admin
ister justice, to dispose of public property, to 
direct as to what persons should or should not be 
enlisted in the army, to prescribe rules of evidence, 
or to regulate any other subject usually and properly 
regulated by the legislative department under the 
powers conferred upon Congress by the Constitution-
would ~ ultra vires and unauthorized. · 

~KKKMKKKKKMKKKKKKM 

The widest discretion in the framing of regulations 
may, it is conceived, properly be taken by the 
Executive in a case where the enactment conveying 
the authority has been prompted by the necessities 
of a grave public emergency, and especially an 
existing or impending state of war." (Winthrop's 
Military Law & Precedents, Reprint, pp.3.3,.34,35). 

The maintenance of discipline and control over the armed forces 
demands the exercise of a wide discretion and the employment of a great 
variety of means. The department of government charged with the responsi
bility of maintaining an efficient fighting force can best determine the 
methods of obtaining and keeping discipline. Congress may well leave the 
details of discipline to those best qualified. 

The order in question is directly related to the problem of 
discipline and appears to be a practical and sensible method of maintaining 
control of officers and soldiers in one of the facets of their relationship 
to Icelandic citizens and subjects which is particularly·personal and 
sensitive. It is a valid exercise of the constitutional grant to Congress 
to make rules for the government and regulation of the land forces, and is 
well within the authority granted the President 11 to make and publish 
regulations for the government of the army''. 
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"The power or the executive to establish rules 
and regulations for the government of the army 
is undoubted. ***. Such regulations cannot 
be questioned or defined because they may be 
thought unwise or mistaken." (United States v. 
Eliason, .16 Pet. 291,300, 10 L. Ed., 968,972;
In re Brodie 128 Fed. (CCA) 665). 

It is suggested in the record of trial that the commanding general, 
USA.FI had adopted a policy ~ to approve a:n::r application for permission to 
marry, regardless of facts and circumstances. The War Department order 
vested in the commanding general discretion to determine to whom and under 
what circumstances permission to marry would be granted. He may well have 
determined that conditions in Iceland are such that the inter-marriage 
between military personnel and Icelandic women require universal interdiction. 
It is his peculiar duty and function to determine such fact. Interference 
with the exercise of such authority should not be tolerated and is not 
authorized (Creary v. Weeks, 259 u.s. 336, 66 L. Ed., 973). 

s. The violation by accused of the standing order of the War Depart
ment is clearly a violation of the 96th Article of War inasmuch as it was a 
military offense to the prejudice of good order and military discipline. 

9. For the reasons herein stated, I am in accord with the conclusions 
of the majority of the Board of Review and am of the opinion that the record 
is legally sufficient to support the findings of guilty and the sentence. 

~~/;_
-~~--..--~----~-----Judge Advocate

7/ 
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WAR DEPARTMENT 

OFFICE OF THE ~UOGE ADVOCATE GENERAL 	 (167)
FOR THE 

EUROPEAN THEATER OF OPERATIONS 

In reply refer to: 
OM ETO 567 

SUBJECT: CM ETO 567, T/5 HORACE E. RADLOFF (6668608), Company H, 
loth Infantry. 

TO : staff Judge Advocate, Headquarters, 5th Infantry Division, 
APO 5, U. S. Army. 

l. Herewith transmitted is copy of holding of the Board of Review 
also copy of the concurring holding in the case of the soldier named 
above. You will note that the Board finds the record legally 
sufficient to support the findings of guilty and to support the sentence. 

2. I concur in both the majority and concurring holdings of the 
Board of Review. 

~//4'7_-f 

~~-: C. McNEIL, 

Brigadier General, United States A.rrrv, 
Assistant Judge Advocate General. 

2 	Incle: 
Incl.la Holding of Board of Review. 
Incl.2: Concurring Holding. J~U(~ 18 1943 
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Branch Office of The Judge Advocate General 
with the 

European Theater of Operations 
APO 871. 

Board of Review • . 
ETO 571. 

UNIT,ED STATES 

v. 

Corporal ALFRED G. LEACH (ll02004l), 
203lst Gunnery Flight (Prov). 

1 2 JUL 19~-1 . 

VIII FIGHTER. COMMAND. 

Trial by G.C.M.,'convened at 

AAF Station F-.345, 9•10 June 1943. 

Sentence: Dishonorable discharge, 

total forfeitures and confinement 

at hard labor for two years. 

Disciplinary Training Center #1, 

Shepton Mallet, Somerset, England. 


HOIDING by the BOARD OE' REVIEW 

RITER, VAN BENSCHOTEN and SARGENT, Judge Advbcates. 


l. The record or trial in the case or the soldier named above bas 
been examined by the Board of Retlew. 

2. Accused was tried upon the following charge and specifications& 
> 

CHARGE: Violation of the 96th Article o:f War. 
Specification: Number 1. 

In that Corporal Alfred G. Leach, 203lst Gunnery 
Flight (Prov), did at New Holland-Barrow Road on 
or about 20 May 19431 unlawfu.1.lY.and indecently 
assault a British civiiiari "female, named Joyce 
Brown, aged eleven years. 

Specification: Number 2. 

(Finding or not guilty). 


He pleaded not guilty, and was found not-gti:[lty of Specification 2 and 
guilty of Specification 1 and of the Charge. No evidence or previous 
convictions was introduced. He was sentenced to be dishonorably 
discharged the service, to forfeit aJ:l p~ and allowances due or to 
become due and to be confined at hard labor at such place as the reviewing 
authority-may direct for·two years. The rev.iewing authority approved 
the sentence, designated Disciplinary Training Center #1, APO 50S, 
U. S. Arrrry, as the place of confinement and forwarded the record of trial 
for action pursuant to Article of War 50h 
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3. The undisputed evidence for the prosecution shows that at 
10:30 p.m. on 20 11ay 1943 Joyce Brown of GoXhi.11 Road {Goxhill community, 
Linbolhshire, England) an English girl aged 11 years, was sent °b"/ her 
father to secure some evergreens from a Mr. Sta.inton near Barrow Hall 
gates (R.8-9). She started out on her father's bicycle and after passing 
Thornton Crossroads met a "Yankee", also riding a bicycle, who shouted 
"Oie 11 and asked her the way to Goxhill. The girl identified accused as 
the 11Yankee11 • ·She dismounted to see what. he wanted and accused turned 
around and joined her. After telling accusetl the way to Goxhill, Joyce 
walked on and accused accompanied her (~9-10). He gave her two tablets 
of chewing gum which she put in her pocket. After they passed Thornton 
Crossroads he asked the girl if she would go into a field with him but 
she refused, sayi.ng that' she was i'n a hurry. Accused, who had been 
holding on to her bicycle handle-bar~, took her across the pathway to a 

· bank and 	laid down both bicycles (R.10). Taking her ·wrist he took the 
girl up the bank and lifted her over a hedge. Accused then went over 
the hedge, put his hand on her hips and pulled- her down on the grass. 
He removed her knickers, unfastened hfs trousers "in the f'ront", "took 
his Thing out" and put it between 'her legs. Pressing her side hard, 
accused moved his body up and down for five minutes. Suddenly he 
jumped up and sprang over the hedge, leaving the girl lying in the field. 
She put 'her knickers on and went over the hedge but the 11Yankee11 and his 
bicycle had disappeared (R.11-12). Joyce did not know what the man was 
doing when they were in the field, nor why he did it to her (R.16). 

On the same evening two English civilians, Jack Robinson and 
Thomas Clark, both of Barrow-on-Humber, were walking on the road to 
Thornton Crossroad when they saw a man take a bicycle f'rom the bank. He 
ran about 12 yards, leaped on his bicycle and disappeared. .A few yards 
.rurther on they saw a little girl sitting on the bank, pulling up or 
adjusting her underclothes which were down to her ankles. They asked 
her "Who is that man?". The girl began to cry, replied that he was a 
"Yankee" and that "He took off my knickers and laid on my belly" (R.16-18, 
20-21). After ascertaining that the girl's name was Brown and sectiring · 
her father's name and address, Mr. Robinson took her to a police constable 
named Collingha.m (R.17-18,21). 

According to the records of accused's or~anization, bicycle 
number 65694 had been issued to him (R.18-19;Ex.C). A bic7cle was 
"brought into the collrt-room and marked Exhibit 'D' n (R.19). Both 
Mr. Robinson and Mr. Clark testified that the bicycle in court was 
similar to that ridden by the man they saw that evening. Although they 
could not positively identify the bicycle (Ex.C), the basis or.similarity 
between the two machines was that the rear mudguard in each instance was 
painted white (R.19,21). 

At about 1.2115 a.m. (21 May) in the presence of police constable 
Robert Collingham who was stationed at Barrow-on- Humber, Joyce Brown 
told Mr. Robinson that a 11Yankee11 had given her some chewing gum, had 
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removed hei~ knickers and laid on her belly. Constable Collingbam 
removed from her possession· two tablets of chewing gum and returned Joyce 
to her home (R.22,24). 'The following morning he was shown by Mr. Clark 
the place where the girl had 'Deen seen the previous evening. A patch 
of grass in the field on the other side of the hedge was flattened down 
"as if'some heavy weight had been laid on it recently" (R.22-23). When. 
questioned later as to his movements on the evening of 20 May, accused 
told Constable Collingham that he "went with a girl" but had not raped 
her. "After being cautioned" by Collingham (R.23) and told that any 
statement ma.de would be used against him (R.25), accused made a written 
statement to the same effect. He f'urther stated therein that h_e did 
not have intercourse with her, that he had "sucked her offt1 and that she 
11 *** did not put up any fight about it. In other words, she agreed to 
it" (R.23-24;Ex.E). 

Captain Philip Kremer, Air Corps, Headquarters Squadron, First 
Service Group was ordered by Colonel Pollard and Captain Martin to 
obtain evidence and to prepare the charges. After being asked by 
Captain Kremer if he wished to make another statement and being told by 
that officer that any such statement would be used against him, accused 
made a second written statement to the effect that on 20 May 1943 he had 
gone to New Holland on a bicycie And left the village for Barr6w about 
2200 hours. On the road between New Holland and Barrow he met" a girl 
riding a bicycle, started talking to her and gave her some grim. He then 
took her into a field, removed her 11 pants11 and put his penis between her 
legs. Upon his request she played with his penis while he "sucked her 
off. She got on her back of her own accord"• After 11 completing the 
act" he returned to his station on his bicycle (R.25-26; Ex.F). 

Joyce Brown later identified accused in a line of £our or five 
men, all of whom were similarly dressed and very.much alike in appearance 
(R.26). 

Dr. Thomas H•.Kirk of Burgate, Barton-on-Humber exainined the 
girl the day after the occurrence and found no physical evidence of 
rape (R.6). 

4. No witnesses were presented by the defense and accused, upon 
being advised of his rights elected to remain silent_(R.27-28). 

5. The evidence is legally sufficient to sustain the finding by 
the court that accused did, at the time and place alleged, unlawfully 
and indecently assault Joyce Brown, a British civilian female aged 
11 years. The fact that an indecent assaul~ was committed was clearly 
established by the testimony of the victim and by the two written 
statements of accused himself, the statements differing from the testimony 
of the girl only as to the manner in which the assault was consummated 
and as to the question of consent by the victim. · 

The girl, who was 11 years of age testified that she did not 
know what accused was doing when they were in the field, nor.did she 
know why he did it to her. 
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"It ·is no defense that the attack was made upon 
***one ignorant£!: the nature of.~ act. *** 
The same rule applies where the party assaulted 
does ~ 1£1£! ~ the ~ ll• *** film ™ 
nonresistance is !lQ defense to an l.ndictment 
for an assault with intent to take indecent 
liberties, when 'the defendant is a schoolmaster 
and the person assailed a female pupil, and 

.there is no actual assent.***• Where medical 
practitioner had aextial connection with female 
patient of tlie age of fourteen years, *** it 
was held that he was guilty of an assault, ~ 
Jm having found that she !!.§ j,Zlorant of ~ 
nature .Q! defendant's !!2.:b ***11 l ifuartori1s 
Criminal Law, 12th F.d.~ sec.809, pp.ll04-ll05) 
(Underscoring supplied). 

11Want of resistance on the part of the person 
assaulted does not purge the assault of its 
criminali~y." (5 C.J., sec.184, p.723). 

"Mere submission.to an indecent act, without any 
positive exercise of a dissenting will, where, 
owing to circumstances, the person submitting 
is in ignorance of the nature of the act, is 
not such a coRsent as the law contemplates, so 
as to prevent the act from being an assault, 
~the™~ the mentality of~ subject.£! 
!Yi indecent assault shoµld always ~ considered 
!n determining~ presence .Qt absence Qt: consent." 
(5 C.J., sec.228, p.743) (Underscoring supplied). 

The question as to whether the victim consented to the act 
committed was a fact for determination by the court. The appearance of 
the victim, her age, her capacity to understand what had occurred and her 
truthf'ulness were matters for observation by the court. The court 
evidently found as a fact that she did not comprehend the nature of the 
act and the evidence was legally sufficient to justi.fy its conclusion. 

The offense committed by accused, namely an indecent assault 
upon a female minor child was clearly such an act as to bring discredit 
upon the military service, ai:td. constituted a violation of Article of War 
96. It is not necessar'/ that the specification contain an allegation to 
the.effect that the offense committed was to the discredit of the military 
service. 

6. The staff judge advocate commented upon several irregularities 
appearing.in the record of trial and further detailed comment on these 
irregularities is unnecessary. The statement made bY the girl before 
the witnesses Robinson, Clark and Collingham that the man "took off my 
knickers and laid on my belly'' was hearsay and inadmissible. 
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(173)

"Statements made by.the victim of a crime, 
which are not part of the res gestae **** 
are hearsay and inadmissible ****· There 
is an exception to this rule **** in 
prosecutions for rape, where the.fact that 
the prosecutrix immediately made complaint 
of the offense to a third person is admissible 
for the purpose of corroboration. ~ 
statements u to ~ details £!: ~ affair 
~ inadmissible, however. ****The !:l!J&, · 
however' ~ not extend 12 the crime .2! 
taking indecent liberties ~ ~ child, .Qt 
to other offenses. The reasons for receiving 
such evidence ,!a .nQ:!£ present in c(ses .Q! 
assault, other !rum ~ cases.u 1 Wharton's 
Criminal Evidence, sec.4371 pp.685-686) 
(Underscoring supplied). 

Although.the-foregoing statement by the victim of the assault 
was in fact inadmissible, in view of the undisputed evidence establishing 
accused's guilt of the offense alleged, the admission.of the statement 
did not injuriously affect his substantial rights. (AW 37). 

7. When the prosecution rested its case the defense 11 asked the 
court for acquittal on both the specifications and the charge" on the 
ground of insufficiency of evidence. The court 11 dismissed specification 
2 and sustained specification 1 and the charge" {R.27). With reference 
to Specification 1 of the Charge, the denial of what was in substance a 
motion for a finding of 'not guilty was clearly justified, as the evidence 
which had been presented by the prosecution was sufficiently substantial 
in character to warrant the court's consideration when making its 
ultimate findings. · 

s. At the close of the case the. trial judge advocate asked the 
court to take judicial. notice of the criminal laws of England, and. quoted 
what purported to be Section 52 of the Offenses against the Persons Act 
of 1861, wherein an indecent assault upon any female is deemed a 
misdemeanor and is made punishable by imprisonment not exceeding two years 
with or Without hard labor. · It was also provided therein that such an 
assault may consist of carnal knowledge but need not necessarily do so. 
The sentence imposed by the court herein, included confinement at hard 
labor for two years·~ The imposition at the maximum period of confinement 
provided for in the English statute justifies at least an inference that 
the court considered the statute as persuasive if not actually controlling, 
with reference to punishment imposable for the offense alleged. No 
statute of England can have a:rry legal effect upon the punishment to be 
imposed by a United States Arnry court-martial (CM 210762, va;ieroso) •. 
The action of the trial judge advocate in requesting the court to take 
judicial'riotice of' the statute" in question was improper and such practice 
is not approved. 

,_ 
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There is no Federal statute of' general application or provision 
of the District· or Columbia Code denouncing the offense alleged. (Dig. 
0p8• JAG., sec • .399(2), pp.246-247). The offense herein described if not· 
listed in the table of' maximum punishments (1928 M.C.M.,.par•l04!!Zf~).
It is stated in paragraph 104.2,, a.fter~reference to the table of 
punisblilents established by Executive Order, thats · 

"*** Ofi'enses not thus provided for remain 
punishable as authorized by statute or by 
the cilstom of' the service." 

In CM 210762, Valeroso, with reference to the above quoted 
sentence, it was stated that: 

11 'fhe word 'statute' in the above sentence 
clearly refers to a statute applicable to 
courts-martial ex proprio vigore or made 
applicable to such courts by some other 
stat~te KKKKMM or competent order. The 
sentence quoted does not confer a:ny validity 
in courts-martial upon a statute not otherwise 
applicable in such courts. 11 (Underscoring 
supplied). 

Therefore, when the court imposed sentence in the.instant case, 
it was not bound by the Table.of ma.Ximum punishments, or by any applicable 
statute specifically denouncing the offense alleged, setting forth the 
maximum punishment imposable therefor and authorizing penitentiary 
confinement. However, the District of' Columbia Code, after prescribing 
punishments for assaults with intent to kill, to rape, to commit robbery 
and for other types of assault, furthe~ provides: 

"Sec. 22-50.3 (6128). ****• Whoever assaults 
another with intent to commit any other 
oi'f ense which may be pwrlshed by imprisomnent 
in the penitentiary shall be iinprisoned not 
more than five years. (Mar. 3,· 1901, .31 Stat. 
1.322, ch. 854, sec. 805)." 

The assault alleged in the instant case is of a less serious 
character than.the type deno'lin~ed in the above-qq.oted ~action because 
penitentiary confinement is not "authorize4 punishment for a violat~on of 
the ofi'ense under consideration, but is authorized punishment for 
conunission of the assaults to which reference is made in the statute. 
Consequently, the period of confinement imposed for conunission of the 
ofi'ense alleged should not exceed the· maximum period of confinement 
authori'zed for conunission of the more serious offenses set forth in 
section 22-503 (6:28) District of Columbia Code. As the court could, 
therefore, have sentenced accused to a longer period of confinement, the 
reference to the provisions of the English statute did not injuriously 
affect the substantial rights or accused. 
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9. Accused is 22 years of age. He enlisted September 10, 1940 for 
three years and had no prior service. Pursuant to paragraph 5~, GO #37, 
ETOUSA., 9 September 1942 as amended by GO #63, ETOUSA, 4 December 1942 a 
sentence of dishonorable discharge m~ be ordered executed when accused is 
sentenced to confinement for not less than three years .2t where he has 
been convicted of .an offense which renders his retention in the service 
undesirable. An indecent assault of the nature alleged is such an offense. 

10. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during the 
trial. The Board of Review is of the opinion that the record of trial is 
legally sufficient to support the findings of guilty and the sentence. 

/ 
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1st Ind. 

..... ~ j I ' 

\'ID, Branch Office TJAG., with ETOUSA.. .i ·· ..... J TO: Commanding 
General, VIII Fighter Command, APO 637, .A.AF Station F-341. 

1. In the case of Corporal AI.FRED G. x;EACH (11020041), 20.3lst 
Gunnery Flight (Provisional), attention is invited to the foregoing 
holding by the Board of Review that the record is legally sufficient 
to support the findings and the sentence, w.Pich holding is hereby 
approved. 

2. When copies of the published order are forwarded to this 
office, they should be accompanied by the foregoing holding and this 
indorsement. The file number of the record in this office is ETO 571. 
For convenience of reference please place that number in brackets at 
the end of the ocler:: 000 571). 

f&euJ7~~/ / . -~7 
E. C. McNEIL, 

• 	gadier General, United States Arm:/, 
Assistant Judge Advocate General. 

239527 571 
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Branch-Office of The Judge Advocate General 
with the 

European Theater.of Operations 
APO 871. 

Board of Review. 

l !!, Jt;, 'Q4?,_ 1.,;._ lJ JErO 580. 

UNITED STATES 	 ) SOUTHERN BASE SECTION, SERVICES 
) OF SUPPLY, EUROPEAN THEATER. qF 

v. 	 ) OPERATIONS. 
) 

Second Lieutenant BRYCE A. GORMAN, ) Trial-by G.C.M., convened at 
(0-1584285), (AUS), Quartermaster ) Salisbury, Wiltshire, England, 
Corps. ) 14 June 1943. Sentence: Dismissal. 

HOLDING by the BOARD OF REVIEW 

RITER, V.ill BENSCHOTEN and SARGEln', Judge Advocates. 


1. The record of trial in the case of the officer named above has 
been examined.by the Board of 	Review and the Board submits this, its 
holding, to the Assistant Judge Advocate Genera.J. in charge of the Branch 
Office of The Judge Advocate General With the European Theater of 
Oper?-tions. 

2. Accused was tried upon the following charges and specifications: 

CHARGE I: Violation of the 95th Article of War. 
Specification: In that 2nd Lieutenant Bryce A. Gorman, 

General Depot G-50, u.s.Army, was, at Bournemouth, 
Hants, England, on or· about 28 March 1943, in a 
public place, to-wit: in and near the Norfolk Hotel, 
Bournemouth, Rants, England, drunk and disorderly 
while in uniform • 

CHARGE II: Violation of the 96th Article of War. 
Specification 1: In that 2nd Lieutenant Bryce A. Gorman, 
- General Depot G-50, U.S. Arrrry, did at Bournemouth, 

Hants, England, on or about 28 March 1943, wrongfully 
and unlawfully solicit 2nd Lieutenant Douglas c. 
Mitchell, Corps of 11ilitary Police, U.S.Army, to 
commit the crime of sooomy by suggesting an opportunity 
to feloniously and against the order of nature to have 
carnal connection with the said 2nd Lieutenant Douglas 
c. Mitchell, U.S. Army. 
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Specification 2: In that 2nd Lieutenant Bryce A. 

'Gorman, General Depot G-50, U.S.Army, did at 
Bournemouth, Hants, England, on or about 28 Iviarch 
1943, wrongfully and·unlawfully solicit Private 
First Class Percy o. Purcell, Company L, 115th 
Infantry, 29th Division, u.· S.; Army; to commit 
the crime of sodomy by suggesting an opportunity 
to feloniously a.i:id against. the order of nature 
to have carnal connection with the said Private 
First Class:Percy O. Purcell. · 

Specification 3: In that 2nd Lieutenant Bryce'A. 
Gorman, General Depot G-50, U.S. Army, did at 
Bournemouth, Hants, England, on or about 28 1:a.rch 
1943, wrongfully -and unlawful.Ii:·solicit Technician 
5th Grade Leslie 11. Formby, Company L, 115 Infantry, 
29th Division, u. s. Army, to commit the crime of 
sodomy by suggesting an opporturiity to feloniously 
and against the order of nature to have cB.rnal 
connection with the said Technician 5th Grade 
Leslie w. Formby. 

He pleaded not guilty to and was found guilty of all charges and specific
ations. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing authority, 
Commanding Officer, Southern Base Section, sos., ETOUSA.., approyed the 
sentence and forwarded the record of trial for action.under Article of '17ar 
48. The confirming authority, the Commanding Generali European Theater 
of Operations, approved only so much of the .finding of guilty of Charge I 
and the Specification thereunder as involves a finding that accused was 
drunk at the time and place alleged while in uniform, in violation of the 
96th Article of War, confirmed the sentence and pursuant to Article of 'i1ar 
soi, withheld the order directing the execution thereof. 

3. According to his own story, accused, on duty at General Depot 
G-50, was given leave for the weekend beginning 27 ~larch 1943 and went by 
train· to attend the opening of an American Red Cr.oss 

6

Officers1 Club in 
the Ambassador Hotel at Bournemouth where he az:rived Saturd~ about 
6:00 P.M. He had 11 drinks11 on the way (R.25). He nad been drinking 
Sunday afternoon 28 March 1943 at the Norfolk Hotel apparently until the 
bar closed in the middle of the afternoon (R.26), with Berkham rlhite, an 
employee of the Red Cross Club, had met Second Lieutenant Douglas c. 
Mitchell, Company 11 B11 , 707th Mili:ta.rY Police Battalion, and had also 
developed quite a "headache". Just prior to dinner and while he was 
11 rather· hazy'' he was invited upstairs to Lieutenant 111tchell1 s room and 
after going up to the room he' was "quite hazy" (R.25). He awakened in. 
his own room abOut 5:00 A.M. on Monday morning, remembered his trµri was 
to leave about 5:00 or 5:30, got up and "left the room but there was an 
M.P. soldier.there who told me that I coUld not leave ·the room and I would 
have to wait until Lt. Mitchell arrived11 • He could not recall the later 
happenings of .the afternoon and evening or 28 March 194.3 because he was 
drunk (R.26). 
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4. The evidence 'tor th.a prosecution is substantially as tollowsa 
_2nd Lt. Douglas C. Mitchell testified that he was intr.oduced to accused 
·by Berkham White on the evening of 2S March 1943 and shortly thereafter 
invited accused with other officers and a lady up to his room for a drink. 
He soon discovered that accused was "considerably und~r the weather or 
drunk and displaying rather strange characteristics". Ac.cused asked 
witness if he (accused) could sleep with him and, after being told that 
there were many vacant rooms in the Club (R.15), persisted in his request 
"indicating by his actions and statements-to me that he had desires for 
sexual relations of one kind or·another11 (R.16). To avoid further 
meeting with accused witness left the hotel by the rear exit as soon as 
accused and White had left his room. He later had supper in the Norfolk 
Hotel grill room and on entering the hotel lounge adjoining about 10100 
o'clock, he was approached by White who said he had had considerable 
trouble with accused that evening in the Norfolk and that he was then 
drunk ~utside {R.15). He immediately went out in front of the hotel and 
found accused 11 very drunk" in the care of two enlisted men, Private First 
Class Percy Purcell and Corporal Leslie w. Formby, both of Company 11L11 , 

ll5th Infantry. Witness put accused in his jeep in the rear seat with 
Formby who got out at the Miramar Red Cross Club. On the way there he 
"very definitely'' overheard accused endeavoring to persuade Formby to 
spend the night and sleep with him. 17hite and.accused were then driven_ 
to the American Red Cross Officers• Club where accused was staying and 
White had to help accused into the hotel {R.16). Accused was definitely 
drunk; he did not molest witness; it was all talk (R.17). 

Purcell and Formby were together having a drink in the Norfolk 

Bar, a public place (R.14) at 9:15 P.M. of 28 March when they firat saw 

accused who asked Formby for a cigarette (R.7). Purcell testified that 

accused told him he "was cute enough to kiss11 and asked if he would sleep 

with acc1,1Sed that night. He also asked witness to get rid of Formby. 

A civilian Red Cross worker asked them. to take care of accused while he 

went for a taxi, and later returned with Lieutenant :Mitchell.. A..ccus,ed 

was pretty drunk. He told witness "he would rather sleep with me than 

a woman" and in his opinion 11 he was trying to have sexual intercourse 

with me11 • Witness who had a date then left (R.7). Formby testified 

that he heard what accused said to Purcell_. .A.fter :Purcell :le(t, acc-qsed 

who was drunk, continued his conversation with this witness making · 

substantially the same statements and request and putting his arm around 

his waist (R.12). Accused was not boisterous nor was he annoying anyone 

(R.14). 


5. The only evidence except his own testimony presented by the 

accused was character testimony of three officer acquaintances who denie,d 

he had exhibited·homosexual tendencies towards them, l<\1.t two of whom 

admitted that at times he became intoxicated, and tha~•-t!ajor Lewis H. 

Loeser, Medical Corps, specialist in mental and nervous diseases, who 

had accused under hospital observation for more than a month to determine 

his sanity and m~ntal condition. AccusAd was found sane and responsible 
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for his actions, not only on 5 Mey 1943 the date of the hospital report, 

but also on 2S March 194.3. The report of the Board was introduced as 

Defense Exhibit 'A'. J~jor Loeser testified that the board did not 

think accused was a homosexual (R.19). 


6. That accused was drunk during the afternoon and night of 2S.11iarch 
194.3 "is admitted. That he was in the Norfolk Hotel in Bournemouth, a 
public place, during at least some of this period of time is undisputed. 
There is no direct evidence that he was i~ uniform, but as stated by the 
Theater Staff Judge Advocate, E'l'OUSA.., the fact that he was an officer 
of~the·A.rrrry _of the United States.in this theater, and that he was 
obviously reeognized and treated as such by two enlisted men who were 
strangers to him and who recognized him at the trial, affords a basis for 
the legitimate inference that he was in uniform (CM ETO .3.39, Qw; 
CM 121825, CM 121984, Dig.Ops. JAG., 1912-J.940, sec.45.3(11), p • .342-.3). 
He was not shown to have been disorderly. 

To offer and solicit the opportunity to commit sodomy is an 

offense under the 96th Article of War {CM 145266, CM 145155,. Dig.Ops. 

JAG., 1912-1940, sec.454(15), p.349)). The evidence here shows that 

accused, by words and actions, offered and solicited such opportunity; 

so unmistakedly that all understood his meaning. This was tully and 

clearly brought out by the testimony or tlmee.witnesses. · That accused 

was drunk or in bad company cannot excuse or condone his conduct. 


7. There were several irregularities in the proceedings, the 

principal ones having been commented on by the Theater.Staff Judge 

Advocate in his review and none of which a?:e prejudicial to ~ccused. 


s. Accused is 29 years of age and single. He enlisted S June 1942 
and was commissioned a Second Lieutenant, Quartermaster Corps, AUS., on 
11 December 1942. 

9. ~The court was legally constituted. No;errors materially 
affecting the substantial rights of accused were committed during the 
trial. For the reasons hereinbefore stated, the Board of Review is of 
the opinion that the record of trial is legally su.rticient to support 
phe findings of guilty of Charge II and the specifications thereunder and 
so much of the finding of guilty of Charge I and its specification as 
involves a finding that accused was drunk at the time and place alleged 

· while 	in uniform, in violation of Article of War 96, as approved by the· 
confirming authority, and is legally sufficient to support the sentence. 

~,._// • ~. Judge Advocate 
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WD, Branch Office T JAG. , with ETOUSA. TO: Commanding 
General, ETOUSA, APO 887, U.S. A.rmy. 

1. In the case of Second Lieutenant BRYCE A. GORMAN (0•1584285) 
Quartermaster Corps (AUS), General Depot G-50, attention is invited to 
the foregoing holding of the Board of Review that the record is legally 
sufficient to support the findings as modified and confirmed and the 
sentence, which holding is hereby approved. Under the provisions of 
Article of War Sot, you now have authority to order the execution of 
the sentence. 

2. When copies of the published order are forwarded to this office, 
they should be accompanied by the foregoing holding and this indorsement. 
The file number of the~~ in this c£ fice is ETO 580. For convenience 
of reference please~~umber in brackets at the end of the 
order: (ETO 580), . , . 

{f;'l;tf~. D~. c. McNEIL, /" . 
~~ier General, United State~, 

Assistant Judge Advocate Generu~ 

(Sentence ordered executed. GCMO 14, ETO, 18 Jul 1943) 
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Branch Office of The JUdge Advocate General 
with the 

European Theater of' Operations 

APO 871~ 


Board of ReView. 

ETO 595. ~ 0 JUL 1943 
UNITED STATES ) V CORPS. 

) 
v. ) Trial by G.C.M., convened at Bristol, 

) England, 2 July 1943. Sentences 
Private JoHN M. S~ (.39239720), ) Dishonorable: discharge, total· 
Company A, 56th Signal Battalion. ) forfeitures and confinement at hard 

) . labor for five years; Penitentiary.
) 

HOLDING by the BOARD OF REVIEW 
RITER~ VAN BENSCHOTEN and SARGENT, JUdge Advocates. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. The accused was trietl upon the following charge and specification: 

CHARGE: Violation of the 9Jrd Article of War. 
Specti'ications· In that Private John M. Sipes, 


Company A/ 56th Signal Battalion, did, at 

Patchway, Gloucestershire, England., on or about 

2400 hours, 15 June 1943', :With' intent to commit 

a felony, viz, rape, commit an assault upon 

Company Sergeant 11ajor Joan Whiffen, Auxiliary 

Territorial Se'l'vice (British), by willfully and 

f eloniottsly throwing her to the ground and 

disarranging her dress; am by saying, "I don't 

care, I'm going to fuck you, I'm telling you11 , 


or words to that effect. 


He pleaded not guilty to and was found guilty of the Charge and, 
Specification. Evidence of' one previous conviction for wrongfully 
strik:tng·a fellow soldier in the face with his fist in violation of 
Article of War 96, was introduced. He was sentenced to be dishonorably 
discharged the service, to forfeit all -pay and allowances due or·to 
become due and to be confined at hard labor for 10 years at such place 
as the reviewing authority may dd.rect. 
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The reviewing authority approved the sentence, but reduced the 

period of confinement to five years, d~signated the United States 

Penitentiary, Lewisburg,.Pennsylvania, as the.place of confinement, and 

forwarded the record or· trial .for action under Article·of:War 50i. 


3. The evidence for the prosecution establishes, without conflict 

or dispute,. the following' facts: 


. Company Sergeant Major Joan Whiffen1 of the British Auxiliary 
Territorial Service, Bicksfields Catnp, Winterbor:µe, England, on the 
evening of 15 June l943,. between the hob.r~ of·2300 and 24'00 was returning 
to her station riding a bicycle (R.S). When in the vici+Uty of Patchway, 
Bristol, England (R.15,19) ~he overtook and passed an American soldier 
also ·mounted on· .a bi.cycle. . The' soldier overtook her ·and said: "Where 
are you going?" ·Whiffen rode on, paying no heed and ma.king no reply. 
Upon turning a.corner th~ sold.fer rode his· bicycle straight into Whiffen 
and knocked her from her bicycle (R.~111) •. His action was deliberate 
(R.12). Whiffen hEid seen an American sentry "some distance past on the 
road.she had trav~le~.· She .abandoned her bicycre and ran in the 
direction of' the sentry'. The .American soldier 'pursued' her on his bicycle. 
When near her he jumped off, the bicycle and grabbed he?* pushing her to 
the·ground near the hedge at the side of the road exclaiming "I am going 
to fuck you, I am telling you.11 He fell on top of the girl and put his 
hand beneath her clothes and.on her personal parts (R.9,10,12-14). The 
couple were on the ground f'or a few ~econds when Whiff en told him she 
desired to talk to him (R.12,13). Thereupon he allowed her to regain 
her feet. She started to walk towards the sentry who was not far away. 
She screamed as soon as she was free from the soldier who again seized 
her and pushed her to the grouru:l•. ·During the ensuing struggle the soldier 
w~ on top of her~ She screamed again and struggled away .rroni him. Two 
American soldiers approached, and the soldier assaulting her ceased his 
attack and ran. He had been drinking {R.l0tl2). Whiffen had previous~ 
neither seen nor known her assailant {R.13,14J. 

Private J. T. Brazil,, Compa.riy B,,and Private James w. Bucher, 
Company A, both of the 56th Sigruil Battalion were, on the night of 15 June 
1943 at about 2400 hours in the vicinity of Patchway, Bristol, 'England. 
They were sitt!I+g smoking behind a hedge near a :public road. They heard 
someone talking and the sound of a bicycle falling'td the ground and then 
a cry for help. They sprang to their feet and ran out into the road in 
front of the hedge. A man, identified by Bucher as an American soldier, 
was running across the field in the direction of B Company station. 
Brazil called after him. On the ground was· a girl who was hysterical 
and nupset". Her clothes were disarranged and her hair "twisted and 
tangled up". Her stockings were torn. Upon Bucher reaching her she 
asked for her cap. He found it for her. Brazil commenced searching on 
the ground for her hat pin. The girl said "don't run off, stay here with 
me" {R.15-19). By that time the sentry had arrived at the_scene. 
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Immediately thereafter tne Officer of the Day, Lieutenant Atkins and 
Sergeant Weller drove up in a 11 jeep11 • Brazil went to meet them and 
upon informing them ot the direction taken by the fleeing soldier he 
ret1lrned to Bucher and the girl. An English air-raid warden and his 
wife appeared. The girl mentioned the fact that there was a bicycle 
"down the other way". Th~ guards went to look for it, and brought it 
back (R.15 117120). The air-raid warden's wife took the girl to her 
home accompanied by the Officer of the Day (R.11,15,20). A few steps 
away from the place where the girl had been discovered a guard foUnd 
another bicycle with a raincoat on it. Bucher picked up the bicycle 
and took it to Company A's orderly room (R.151 201 23). Thereafter the 
bicycle was taken to Company B's order~ room. On the morning of 
16 July 1943, the accused in the presence of Captain Boggus, his company 
commander, and Captain Lester o. Fulcher, conunander Company B, 56th 
Signal Battalion; identified tne bicycle and stated he had wrecked it 
and left it by the side of the road. At that.time there was a Government 
issue raincoat and belt with the bicycle, but the coat was net marked so 
as to identify it as belonging to accused'(R.22-24). The only damage 
to the bicycle was that a staff or wire leaf on the front hub to the 
front mudguard or fender was bent in slightly, but not enough to prevent 
it being ridden (R.24). 

Captain Fulcher, on the evening of 15 June 1943, went to the 
home of a L'Irs. Clark, a British Air Raid Warden's wife and there saw an 
Ji.TS Sergeant iiiajor who was identified as Company Sergeant llajor Whiffen. 
Mrs. Cl.ark's home was in the vicinity of the station of Company A, 56th 
Signal Battalion. Captain Fulcher received a report that a bicycle had 
been found in the orderly room of Company A. He returned to the order~ 
room, inspected the bicycle, ordered that it be put under guard and he 
then returned to Llrs. Clark1 s'home. He had called Captain Boggus, 
commander of Company A, and in the presence of Captains Fulcher and 
Boggus and the local police, Whiffen made a statement of events of the 
evening (R.23,24). 

T/5 Elton L. Scifres, Company A, 56th Signal Battalion, was a 
room-mate of accused. On the night of 15 June 1943 Scifres went to bed 
at 11: 15 P .I.i. and up to the hour he went to sleep accused had not come 
into tlie room (R.25). · 

· Whiffen, while on the witness stand, identified accused as' her 
assailant (R.11). An identification parade was held on the afternoon 
of 16 June 1943 at Company B's mess hall. Approximately fifteen white 
American soldiers were plac~d on parade. All were meTibers of Company A. 
Vlhiffen was present and identified accused as her assailant (R.23 1 24). 

4. Accused, upon being advised of his rights, elected to renain 
silent and n6 evidence was offered in his behalf. 

5. Lieutenant Colonel Russell V. Eastman was named law member of 
the court (par.l, GO #91, 2 April 1943; Hqrs. v. Corps). Being the 
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senior officer present h~ was also president•of'the court. The record 
of trill shows the presence of Lieuteitant Colonel Eastman and his active 
participation in the ~ial1 but does not designate him as the law member 
of the court. "The fact that the law member of' a general court-martial 
m.a;r also be the president ot the court is expressly recognized in MrC.M., 
8.3 '**** and elsewhere in the Manual for Courts-Martial." (Dig.Ops 0 JAG., 
1912-1940, par•.365(g), p.175). The failu:-e of the record to designate 
the-regularly appointed law member as slich (his appointment and presence 
being otherwise affirmatively indicated)' is but a clerical mis.r--· 'ion and 
did not prejUdice the rights of accused nor affect the regularity of the 
proceedings. · 

6. On behalf ot the prosecution certain hearsay evid~nce was 
admitted: statement of Wh.iffen to Brazil: 11 don1t run off, stay here 
with· me" when he approached hsr after hearing her cries for halp (R.15); 
Whiff en 1 s statement to Brazil. that her a.Ssailant was "a dark fellow" 
(R.16); and the statement of the sergeant of the guard to Captain Fulcher 
that "an atteihptea rape had been made down the road" (R.23). While 
these statements were clear~ inadmissible, their introduction could not 
have prejudiced accused in the face of the undisputed and convincing 
evidence of his guilt (AW 37). · 

7. Assault with intent to commit rape i 

"*** is an attempt to commit rape in which the overt 
act amounts to an assault upon the woman.intended 
to be ravished. *** The intent to1have carnal 
knowledge of the woman assaulted by force and with
out her consent must exist and concur with the 
assault. · In other words, the man must intend to 
overcome any resistance by force, actual or 
constructive, and penetrate the woman's person. Any 
less intent will not suffice. Once an assault with 
intent to commit rape is made, it is no defense 
that the man voluntarily desisted." (M.C.M. 19281 

par.149 1, p.179). 

u*** Intention is a fact which cannot be positively 
known to other persons, no one can testify directly 
concerning it.and the matter must be an inference 
whic4 the jury must find~from the established facts. 
***·" (1 Wharton's Criminal Evidence,)sec.79, p.96). 

After knocking the girl from her.bicycle accused pursued and 
overtook her as she ran toward the sentry. He jum~d.off his bicycle, 
pushed her to· the ground and said 11 I am going to fuck you, I am telling 
you. 11 He fell on top of her, and put his hands Beneath her clothes and 
on her personal parts. Although he allowed Whiffen to get up when she 
said she wanted to talk to him, accused again pushed her down on the 
ground when she screamed. During the struggle which ensued, he was on 
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top of her. The girl continued to scream and struggled away from him. 
Accused ran away as two American soldiers approached. Every element of 
the crime of rape was established except that of penetration. The actions 
and words of accused show that he assaulted the girl with the intent to 
have sexual relations with her. His purpose was defeated only by the 
resistance of his victim and the approach of the two soldiers. The evidence 
of the commission of the offense and identity of accused as the perpetrator 
thereof, is clear and convincing. In the opinion of the Board of Review 
the record is legally sufficient to sustain the findings of guilty. 
(CUETO 78, Watts; CIJ ETO 489, Rhinehart and Fallticco; CI.I ETO 492, Lewis). 

8. Accused is 34 years of age. He was inducted 15 1Iay 1942 for the 
duration of the war plus six months, and had no prior service. 

9. The court was legally constituted and had jurisdiction of the 
person and of the offenss. No errors injuriously ai'fecting the substantial 
rights of accused were committed during the trial. The Board of Review 
is of the opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentence. 

10. Pursuant to paragraph 5£, GO #37, ETOUSA, 9 September 1942 as 
amended by GO #63, ETOUSA, 4 December 1942 a sentence of dishonorable 
discharge may be ordered executed when accused is sentenced to confinement 
for not less than three years or where he has been convicted of an offense 
which renders his retention in the service undesirable. Attempt to 
commit rape is such an offense and the approved sentence is five years. 
Both conditions of the order are present. By virtue of the same orders 
a general prisoner may be returned to the United States to serve a 
sentence of three years or more. Confinement in a penitentiary is 
authorized for the offense of attempt to commit a felony, viz: rape (USCA, 
Title 18, sec.455, p.337). The designation of the United States 
Penitentiary, Leuisburg, Pennsylvania, is correct. 
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WD, Branch Office TJAG., with ETOUSA.. 2 0 JUL \943 T01 Cominanding 
General, v Corps, APO .305, u :s. A.ruts'· 

l• ln the case 'ot Frivate JOHN M. SIPES (.392.39720), Company A, 
56th Signal Battalion, attention is invited to the.foregoing hoiding 
by the Board of Review that the reeord o:t trial is legally sufficient 
to support the findings and sentence, which holding is hereby approved~ 
Under the proviuions or Article of War. 50i you now have authority to 
order execution of the sentence • 

. 2. When copies .of the published order are forwarded to this 
o~fice, they_should be accompanied by the' foregoing holding and this 
indorsement. The file number of the record in this c:Cfice is ETO 595. 
For convenience of reference please place that number in·brackets·at 
the end of the or_g~5). • · · · 
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Branch Office of The Judge Advocate General 
with the 

European Theater of Operations 
APO 871. 

Board of Review. 

ETO 6ll. 

UNITED STATES ) 
) 

v. ) 
) 

Private ISIAH (Nr.U) PORTER ) 
(34122893), 434th Engineer Company ) 
(Dump Truck) • ) 

) 
) 
) 
) 

SOUTHERN BASE SECTION, SERVICES 
OF SUPPLY, E1.J1WPEAH THEATER OF 
OPERATIONS. 

Trial by G.C.M., convened at 
Tidworth, Wiltshire, England,
30 June 1943. Sentence: 
Dishonorable discharge, total 
forfeitures and confinement at 
hard labor for ten years. Federal 
Reformatory, Chillicothe, Ohio. 

HOLDING by th~ BO.ARD OF REVIEW 

RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates. 


1. fhe record of trial in the case of the soldier above named has 
been exatnined by the Board of Review. 

2. The accuse~ was tried upon the followihg Charge and Specification: 

CHARGE: Viblation of the 92nd Article of War. 
Specification: In that Private Isiah Porter, 

434th Engineer Company (Dutnp Truck), did, at 
Whitchurch, Hampshire, England, on or about 
5 June 1943, forcibly and feloniously, against 
her will, have carnal knowledge of Beatrice 
Annie Kebby. 

He pleaded not guilty to. ana·vras found guilty of the Charge and Speci
fication. No evidence of previous convictions was introduced. He was 
sentenced to be dishonorably discharged the service, to forfeit all pay 
and allovmnces due or to become due, and to be confined at hard labor at 
such place as the reviewing authority may direct for the term of his 
natural life. 

The reviewing authority approved the sentence but reduced the 
period of confinement to 10 years; designated the Federal Reformatory, 
Chillicothe, Ohio, as the place of confinement and forwarded the record 
of trial for action pursuant to Article of War 50!-. 
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3. The accused (colored) was a member of 4.34th Engineer Company 
(Dump Truck) (R 31) which was .. stationed on 5 June 194.3 at or near 
Kingsclere, Hampshire, England (Ex:s) • · Beatrice Annie Kebby is a 
British civilian, female and unmarried, aged 23 years, who on and prior 
to said date 'resided at #21 Council House, liewbury Road, Whitchurch., 
Rants, England (R 1,5,12). On the evening of said date a public dance 
was held at the Church. Hall in Whitchurch, which was attended by British 
civilian~, both male and female and also by colored ·solQiers of the 
United S~ates Arrrry (R 2,34). · The Church Hall is situate about t mile 
from lliss Kebby 1 s home (R 2). Normally it would require 10 to 15 
minutes to walk between the two places (R 10). 

4. l1~ss Kebby; appearing•as a witness -for the prosecution, 

testified: that on 4 June 194.3, between the ·hours of. 7:30 P.r.1. and 

11:00 P.r.1., she, in company with lliss Annie Page, also a British 

civilian, attended the dance. A 11:Z.s. Hayward 'introduced her to two 

colored soldiers designated as 11 Chico11 and 11Rock11 who\vere present 1n 

the dance hall (R 1). She danced several .times with ''Rock". During 

the evening she and nRock11 went to a nearby public house, the "Bell", 

where she drank three glasses of cider (R 2,.37). She consumed no 

intoxicating liquor (R 2). Returning to the dance hall at about 

9:15 P.tr., she had a few more dances·with "Rock" and later danced with 
·a colored soldier named "Vernon". At the conclusion of the dance, 
Misses Kebby and Page and Urs. Hayward ....lef.t the hall together. They 
met 11 Rock11 , "Chico" and an unnamed colored soldier on the outside. 

· "Rock" asked I.ass Kebby: 	 11 Can ·r take- you home?". · She said "No" and 
"Rock" accepted her declination. After arranging to meet Miss Page 
the next day, I11iss Kebby waJ.ked up New'Qury Street and passed the 
11White Hart11 'public house. As she passed the "Bricklayers Arms" 
public house she heard s·omeone· approaching from her· rear. It was a 
colored American soldier, who overtaking h_er asked if he could escort .. 
her home. She replied 11Ho11 • He continued to follow her and w.11.en 
they were opposite the "lodge" he ca'Ught hold.of -her shoulder and asked 
if he could get under.her umbrella. ·When they reached a point opposite 
rrnances corner", he forced her across the.road. ·The accused, sitting 
in ·the court room, was identified by'I\1iss .Kebby S.s the -colored soldier 
who thus molested her (R 21 7,12,42). 

The accused then pulled r.Iiss Kebby up a lane to a gate; lmocked 
her backwards to. the ground, and commenced to remove ~er clothes. . He 
pulled her knickers down and placed his hand on.her private parts•. She 
screamed several times but no help came. Accused put his hand over her 
mouth ati.d attempted to muffle her cries. She attempted to get away 
·and struggled with him for a long time. He put his shoulder over her 
mouth. Uiss K~bby found her umbrella and struck accused with it. He 
threw it from her. She bit him on the lip. He knocked her about in 
the nettles. She freed herself and reachecythe gate, but accused· 
grabbed her again and said 11 I 1m not going to let you go tmtil I had 
F-U-C-K". They continued struggling, and during such action accused 
placed his hand on her private parts. The girl protested, but accused 
held her hands above her head. He flung her on to the bank and she 
rolled down on to the gravel h°'J the side of the road. Sitting astride· 

'her, he held- her prostrate. He strucl~ her head on the ground and again 
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announced his intention to have intercourse with her. She could see 
white dorm his legs which looked like his underpants. The victim must 
have become unconscious. She did not know whether accused had sexual 
relations with her or not. She had no recollection of further events 
until accused pulled her to her feet. He then held her handbag and 
umbrella, uhich he returned to her. The girl said "look what you have 
done to me", because her clothing was wet and she was shivering. He 
struck matches for the purpose of finding his cap. She looked and found 
her shoes. Accused produced his handkerchief and said the girl had 
bityen him. He asked where a telephone was located and said he had to 
get back }.o Kingsclere. He we:;it dorm the lane and_Liiss Kebby started · 
for home arriving at about 2:30 A.I~. on 5 June 1943 (R 4,5,42-48). She 
went im.ilediately to her mother and informed her: 11A black man knocked 
me down11 (R 9). 

1:iss Kebby had never seen accused previously to the time he 
accosted her about 11145 P.Ili. on 4 June 1943 (R 10). 

.
4. The prosecution corroborated the narrative of lliss Kebby by the 

following testimony and evidence: 

~a) Beatrice Nellie I~bby, 2i Council ,House, l1hitchurch, th\3 
mother of the victim, testified that her daughter left home about 7:30 P.M. 
on 4 June 1943, dressed in clean clothing, but returned about 2:45 A.I~. 
5 June 1943 u'ith her clothing torn and blood-stained. The girl's back 
was covered with scratches and bruises; her head and hair v1ere full of 
dirt; there were bumps on her head; her ankles were cut. She was 
distressed and crying and said: 11 I have been knocked down by a colored 
man". Her private parts had been "damaged". Immediately prior to 
6:00 A.I.I. Mrs. Kebby reported the affair to the authorities and her 
daughter was examined h°'J a doctor about 2 or 3 o'clock of the afternoon 
of the same day (R 11-14). 

(b) Stephen James Hollett, Police Sergeant #10, the Hampshire 
Joint Police Force, stationed at Vlhitchurch, on 5 June 1943 made an 
examination of a lane knovm as "Dances Lane11 leading from Newbury Road in 
Whitchurch. The surface of the lane v1as composed of chalky mud and 
broken flint. on each side of the lane surface there was a bank covered 
with a growth of grass and nettles. For an area e~-tending over 6 yards 
the lane surface was churned out and the &Tass and nettles on the ba;iks 
partfoularly the left bartlc - going away from Newbury Road - were freshly 
trodden down. Hitness saw accused at about 7:00 P.ti. on 5 June 194.3 and 
there was a faint, slight mark on his lip. (R 15,16). 

(c) James Ewing, Eedical Practitioner, Uhitchurch, made ~ 
examination of Beatrice Annie Kebby between 4 and 5:00 P.1i. 5 June 194p. 
She seemed dazed and partly stupified. She had. abrasions on her shoulders 
between the shoulders and on her arms, legs and hands, v1hich had been 
received within 48 hours previous. There were dried blood-stains on 
her lower abdomen, blood matted into the pubic hairs and on both sides 
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of the vagina. Upon opening ·the vulva there was a SIJlB.11 hemorrhage of 
brigh~ blood. The patient complaineq of extreil16 tenderness and further 
internal examination was not attempted. He made another examination on 
7 June 1943 when another slight slight vaginal.hemorrhage occurred. He 
sent her to the hospital for an examination uncier anesthesia. The 
hemorrhages were not the result of menstruation~ Later on 28 June 1943 
he made a third examination of filss Kebby. The various abrasions had 
cleared up, except on her left hand there were three deep linear scars 
(R 19-2.3). 

(d) Jack Rubin, Surgeon, Royal"Hampshir~ County Hospital, 
Winchester,. examined Lliss Kebby in the hospital on the evening of 7 June 
1943 and found her rational, but a little bit nervous. She had abrasions 
and scratches on both hands, knees and ankles, over the right buttock, and 
on the upper and inner aspects of her thighs. The same evening she was 
placed under an anesthesia and the witness made a vaginal examination. She 
had a small hymeneal tear anteriorly and to the right. Penetration of a 
male penis into the vagina could have caused the hymeneal tear and the 
aperture was l~ge enough to admit a penis. There was a profuse 
leucqrrhoea, which could hav~ been caused by inflammation superinduced by 
infection and irritation. The witness took from Miss Kebby the following 
specimens: (1) a specimen of ·pubic hair; (2) a specimen.and slides of the 
vaginal discharge; (3) 4 ccs. of blood for serum grouping, and a suspension 
of red blood cells in saline. The specimens were d~livered to Detective 
Inspector Old of Whitchurch police on the morning of 8 June 194~ 1 (R·~3~29) 

(e) Victim's Clothing, consisting of vest (Ex.A)- shoes (EX.B); 
skirt (Ex.C); blouse (Ex.D); coat (Ex.E); petticoat (Ex.Fj and knickers 
(Ex.M) was identified and admitt~d in evidence (R 2,3,29) These had been 
previo~sly submitted by Detective Inspector Old to the laboratory of 
Metropolitan Police, Hendon, The Hyde, N.W.9, for examination. The report 
of the technician, J~es D~v~dson, admitted in evid~nce by stipulation 
(R 17-18), showed that there was blood-staining on the blouse, petticoat, 
vest, knickers and coat, seminal fluid on the petticoat, vest and knickers; 
and mud-sta~g on all of the articles of clothing. 

(f) Accused's Clothing, qo~sisting of ~.s. Army·c~p (Ex.~); Army 
tunic (Ex.O); Army tro~sers (Ex.P); short pants (Ex.Q); and Kllaki shirt 
(Ex.R) was.identified and admitted in evidence (R 171 29) and it was 
stipulateq that same was in the same condition as when taken from accused's 
barrack bag on 5 June 1943. These articles of c~othing had also been 
submitted by Detective Inspector Old to the same laboratory of ~tropolitan 
Police, for examination. The repQrt of the technician,. James Davidson( 
being the same report as that above).showed that there was blood-staining 
on the lower part of the lower hem of the shirt, on the inner aspect of 
both legs near the fork, on the inner surface of the right fly and on the 
lining of the left side of the trousers, and on the tront of the short 
pants in vicinity of the fly and down the left leg·t~ereof; mud-staining 
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on the shirt, tunic, trousers and cap and seminal-staining on the left 
front near the lower hem of the shirt, and on the front of the left leg 
of the short pants. 

(g) Blood anal si and com arisen • The report of the-laboratory 
technician, (reference, supra shows that Detective Inspector Old delivered 
to him the two samples of 11:1.ss Kebby1 s blood taken b".r the witness, Rubin 
(d, supra) and upon being tested her blood was classified as belonging to 
Group A. The blood ori accused's shirt, trousers and short pants also 
classified as Group A. 

· (h} Soil Samples. The report of the laboratory· technician 
(reference, supra) recites that Detective Inspector Old delivered samples 
of soil taken from the scene of the crime to the technician for analysis 
and that comparison with mud ta.1<:en from Miss Kebby's coat and accused's 
trousers shows that ihey are similar to the soil samples submitted by the 
Detective Inspector. 

(i) Statements of accused. The court admitted in evidence two 
statements of accused (Ex.S, ·R 31; Ex.T, R 32) without objection by the 
defense. In these statements he asserted he met a girl at the dance on 
the evening of 4 June 1943 (whom he thought was Annie Kebby but was not 
certain). He made an appointment to meet her by a nearby hotel after 
the dance, and the appointment was kept by both. They proceeded to an 
obscure place on a road. He admitted he had sexual intercourse with the 
girl, bui asserted that the girl was a voluntary party to it. After_ the 
consummation of the act they sat talking for about 35 minutes and agreed 
to meet the next night at Overton. As they were returning down a hill 
accused fell and the girl stumbled over him. An argument arose wherein 
the girl hit him with a stick or parasol. She showed him the way back 
to camp. 

5. Accused, upon being advised of his rights, elected to remain 
silent (R 41), but the following witnesses produced by the defense 
testified as follows: 

(a) Lillian r.:ay Hand, Ridgeways, Mickeldene Road, Whitchurch, 
was serving refreshments at the dance held at the Church Hall, at 
1Thitchtu-ch on the evening of 4 June 1943. r.:iss Kebby came towards her 
COL'lplaining, 11 0h, my nead, r:ry head. I do feel ill". A colored boy not 
the accused, asked i'or coff'ee for her but was given a cup of tea. The 
girl asked f'or an aspirin tablet. She looked ill. There v:ere three 
girls and three colored bo~'s in the group (R 33,.3,4.). 

(b) l''rancis l.:aud Pern;:, r.:otor Garage, miitchurch, on 4 June 1943 
lived next door to the Church Hall. About 10:00 P.1,1. she saw l.:iss Kebby 
standing befareen witness's house and the hall talking to two colored men. 
They appeared to be persuading'her to return to the hall, which she did. 
She did nothing anyone could disapprove (R 35). 
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(c) Helena Ann Beal, 43 London Street; Whitchurch, assisted in 
serving refreshments at the-dance at the Church Hall on the evening of 
4-Jline ·1943. About 10:,JO P•?J. she saw Mies Kebby in the kitchen. A 
colored soldier not the ace;used haa his arm around.- her~ Witness later 
saw :Miss R.eboy and thought.she iooked sick. Witness advised her to go 
home {R 36). 

(d) William Roberts, Bell ·Inn, Whitchurch,. was licensee of' the 
"Bell" public house. On the evening of 4 June 1943, Miss Xebby was in 
his place of business. He served her with three glasses of cider (R 37, 
38). 

(e) Edward E, tolfe, ·captain, Medical. Corps, stated that 
hymeneal tears could occur through exercise, horse-back riding and 
dancing~ '"Jitterbugging" could effect such condition. 

The witness expressed the opinion that a small hymeneal tear, 
anteriorly and to the right could not have been produced by sexual 
intercourse and that he would assume that a female with such bymeneal tear 
and with her vagina patent was virginal {R 39-42). 

6. The court after a recess convened at the scene of the crime. 
The personnel of the prosecution and defense, the accused, Miss Kebby, 
and the reporter were present. · Upon interrogation by the-law member 
and a mem~er of the court and in the presence of accused, Miss Kebby 
repeated the incidents connected with the assault upon her pointing out 
to thec0urt the places where the alleged incidents occurred' {R 46-48). 

The practice of' 11 v.j..ewing_the :prfilmiSes11 by a military court is 
authorized procedure (AW 31). However, the practice of receiving 
testimony and examining witnesses at a "view of the premises" is almost 
universally condemned and usually is reversible error (Underhill 1 s 
Criminal Evidence~ p.833, sec,410, note 49i 16 c.j., p.827, sec.2092, 
note: 9; 23 c·.J.s., p.334, sec,986, note 52J. A "view of the premises" 
properly conducted and not coupled with the examination ·or witnesses may 
in many instances be extremely helpful-and. informatory to the court. 
When in addition, the court either permits or directs an examination of 
a witness at the scene of the event .it is indulging in a highly dangerour 
practice, which is not approved or commended. 

In the instant case Liiss Kebby appeared as a witness for the 
prosecution in its case in chief and was subjected to cross-examination 
by defense OJunsel (R 1-11). After1the arguments by prosecutlon and 
defense-she was called to the stand as the court's witness and was 
examined by the President of the court and members thereof (R 42-46), 
but she was not cross.-examined by either the trial judge advocate or the 
defense counsel, Thereafter the court convened ·at the scene of the 
crime and she was exaniined as previously stated, The record,affirmatively 
shows the presence of accused and his counsel at the 11 view of the premises" 
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and durins the examination of t:iss Kebby thereat, but no objection was 
offered nor did defense colUlsel request the right to cross-exa~ine her• 
.;, close comparative study of 1-~iss I:ebby' s testimony presented on the 
three separate occasions when she appeared as a witness fails to reveal 
any material differences. The recitation of events given °h'J her while 
at the 11 prer.i.ises11 introduced no fact not shotm by her prior testimony. 
If such narrative be entirely eliminated from· consideration, there remains 
in the record her previous competent testimony in proof of the same facts 
to which she testified at the scene of the crime. Under the particular 
circumstances of this case it appears to the Board of Review that the 
examination of Lliss I~ebby at the 11 view11 was an error of procedure not 
injuriously affecting the substantial rights of the accused, and under 
AW 37 the findings were not thereby invalidated. 

7. The following comments on the admission or exclusion of certain 
evidence are relevant: 

(a) The statement of rass Keb°h'J to her mother inr.lediately upon 

her reaching.home on the night of the assault: 11 I have been knocked 

down by a black man" (R 5,9,12 &1.3) was admissible for purpose of 

confirming the victim's testimony and not as proof that a crime was 

comndtted. It serves to rebut the inference of consent that might be 

dravm ·from her silence. The nature of her complaint may be shown 

although it involves particulars to some extent (52 C.J., sec.90,91, 

pp.1063-1067). 


(b) It was error for the court to sustain prosecution's objection 
to defense's question dll-ected to Miss Kebby on cross-examination: "*** 
why didn't you make an outcry, knock on a door, accost some-one?" (R 7) 
(Underhill's Criminal Evidence, 4th Ed., sec.675, p.127.3). However, 

. it is not prejudicial to the rights of accused in the face of otherwise 
convincing proof of guilt. 

(c) I.;rs. KebbJ testified that since the assault her daughter 
11 is very highly strung***· Keeps calling out at night·***. ·I has to 
have someone sleep with her". Such testimony vras admissible to 
corroborate i1iiss .Kebby 1s testimony and to .show the probability a rape. 
was comr.~' "':.?d. (Underhill' s Criminal Evidence, 4th Ed., sec.671·, p~l262). 

~ .... / The use by Biss Kebby on cross-exru:tlnation of a map or 
sketch of rlhitchurch without proof of authenticit~r of the map and without 
introducing same in evidence (R 7) was error. However, it was an error 
invited by the defense and cannot therefore be prejudicial. (CM ETO 4.38, 
§mtlh). 

'(~)There is no direct proof in the record that Detect~ve 

Inspector Old collected a specimen of soil from. 11 Dances Lane" and 

delivered it to technician Davidson of the I.ietropolitan laboratory, no.L· 
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that Old received and delivered to Davidson, Miss Kebby's clothing
(Exa. A,B,C,D,E,F,M) and accused's clothing (Exs. N~O~P,Q,R). The 
absence of this proof affects only the weight and credibility of · 
Davidson's report and not its admissibility under the stipulation (R 17) 
accepting it as his testimony. It is obvious that the court, prosecution 
and.defense were satisfied that the articles examined by Davidson and 
described in his report were the articles which they purported to be. 
Under such circumstances the absence of formal proof of identity of the 
examined articles cannot be prejudicial error• 

.(f) In the statements made by accused and received in evidence 
(Exs.S, R 31; Ex.T, R 32) accu.Sed denied that. he had.raped Miss Kebby. 
They were therefore not confessions. (CM ETO 292 1 Mickles). However, 
the statements contained admissions against interest and as such were 
admissible.without proof of their volUIJ.ta.ry character. (MOM 19281 
par.114.a;, p.117). . 

8. Accused 1 s identity as Miss Kebby' s assailant on the night of 
4-5 Jun~ 1943 at or near Whitchurch is proved by (a) accuaed1s admission 
that he had sexual intercourse with a 5irl whom he 11 tlllnks11 .was.Miss 
Kebby at the exact time and place described by the victim; (b) lliss 
Kebby 1s positive identification of accused as the colored soldier.who 
raped her; (c) evidence of the condition of accuaed•s clothing and the 
presence of blood thereon of the-typing :within 1liss Kebb:y1s blood group 
and of mud similar to that found in "Dances Lanen, .the scene of' the 
assault. There is therefore substantial, competent evidence to sustain 
the firiding of the court that it was accused who raped Miss Kebby. 

The victim's testimony displays intrinsic proof of its truth 
and veracity. It was thrice repeated and there are small, if any, 
variations in the recitals of the vital facts. :I'he differences are of 
a nature that gives verity to the testimony rather truin doubt. It is 
substantially corroborated by (a) the girl's prompt complaint of the 
assault to her mother and her physical and mental condition upon her 
return to her home; (b) the condition of the locus of the crime.discovered 
by Detective Inspector Old within a short time after the commission or 
the offense; (c) the torn, mud-·spotted and blood-stained condition .of 
MiflS. Kebby 1s clothing and (d) the· marks of viol~nce upon her body. 

Rape is the unlawful. carnal knowledge of a woman by force and 
· 	 without. her consent (:MOM 1928, par.U.Sl?, p.165). That the accu.Sed · 

accomplished.the act of interemrse with Miss Kebby without her c~nsent 
.and with grea't force and violence is proved beyond' all reasonable doubt. 
Penetration was established by (a) accused's admission of an act of 
intercourse and (b) Dr•. Rubin's testimony of· the existence of the 
rupture of the victiin1 s hymen. · 
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All of the elements of the crime of rape exist. (CMETO 90, 
Edmonds; CM ETO 397, Shaffer). The Board of Review is of the opinion 
that there is substantial competent evidence in. the record to support 
the findings of guilty. The crime was one of barbaric violence. and was 
an exhibition of animalism in its most repugnant form. There are no 
mitigating circumstances. Accused merits prompt and drastic puhishment. 

9. Accused is of the age of 25 years. His approved sentence 
includes confinement for ten years. Confinement in a penitentiary is 
authorized for the crime of rape by 35 Stat. 1143, 18 u.s.c. 457; 
35 Stat. 1152, 18 U.S.C. 567; AW 42. By War Department letter AG 253 
(2-6-41) E, 26February1941 as amended by War.Department letter AG 253 
6-13-41, prisoners under 31 years of age and with sentences of not more 
than 10 years will be confined in a Federal CoITectional.Institution or 
Reformatory. Therefore, . confinement in Federal Reformatory, Chillicothe, 
Ohio is proper. Accused's return to the United States and execution of 
sentence to dishonorable discha;-ge 1s authorized. (GO #37, ETOUSA., 9 Sep 
1942 as amended by GO #63, ETOUSA, 4 Dec 1942). 

10. The court was legally constituted and had jurisdiction of the_ 
accused and the offense. No errors injuriously affecting the substanti&l 
rights of the accused were committed during the trial. The Board of 
Review is of the opinion that the record is 'legally sufficient to.support 
the findings of guilty and the sentence. · 
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1st Ind. 

28, JUL 1943WD, Branc.u Office TJAG., with ETOUSA. TO: Commanding 
Officer, Southern Base Section, SOS, ETOU&. 

1. In the case of Pvt. ISIAH (NMI) PCRTER (3412289.3),· 434th 
Engineer Company (Dump Truck), attention is invited to the foregoing 
holding of the Board of Review, that the record of trial is legally 
sufficient to support the findings and the sentence, which holding is 
hereby approved. Under the provisions of Article of War 50.h you now 
have authority to order the execution of the sentence. 

2. When copies of the published order are forwaroed to this · 
office, they should be accompanied by tlie foregoing holding and this 
indorsement. The file number of the record in this office is ET0.6ll. 
Fer convenience of reference please place that number in brackets et~ 
the end of :the order: (ETO 6ll). · · 

·A~~~ .. ,,
. c· ~.• NEll. ~,-,~ \ Jf . 
• .~iQ '':>. A'&c 

-~-Sdier General, United at~,e~ ~ 
.Assistant Judge Advocate Gell.e.~~J 
. . -- ·- -· 
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Branch O!fic'e of The Judge Advocate General 
vlith the 

European Theater or Operations 
APO 871. 

Board of Review. 

ETO 612. 

UNITED STATES 	 ) VIII BOMBER COMMAND. 
) 

v. 	 ) 
) 

Second Lieutenant ALBERT CHARLES ) Trial by G.C.M., convened at 
SUC~OW (0-562161), Headquarters ) AAl' Station 123, APO 634; on 
and Headquarters Squadron, 2nd 9 June 1943. 
Bombardment Wing. ~ Sentence: Dismissal. 

HOLDnm by the BOARD OF REVIEW 

RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates. 


1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its holding, to the Assistant Judge Advocate General with tne European 
Theater of Operations. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 93rd Article of War. 
Specification: In that 2nd Lt. ALBERT CHARLES 

SUCKOW, Headquarters.& Headquarters Squadron, 
2nd Bombardment Wing, AJJ:F. Station No. 108, 
did, at AAF. Station No.123, on or about 2300 
hours, 22 May, 1943, conunit the crime of sodomy, 
by feloniously, unlaw:f'ully, and against the 
order of nature having carnal connection with 
a male human being, towit, with Private David 
Fenton, 1085th Ordnance Company (Avn), by means 
of ta..~ing the penus of said Private Fenton in 
his, said Lt. Suckow1s, mouth, 

Accused pleaded guilty to and was found guilty of the Charge and 
Specification. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed from the service, to forfeit all pl;!.Y 
and allowances due or to become due and to be confined at hard labor 
for five years. The reviewing authority, the Commanding General of 
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the VIII Bomber Conunand, approved the findings of gltj.lty but only so 
much of the sentence as provided for disinissal from the service and 
forwarded the record of trial for action underArticl~ of War 48. The 
confirming authority, the Commanding General, European Theater of 
Operations, confirmed th~ sentence as approved by the convening 
authority, withheld the order diire.cting the execution of the sentence 
and .forwarded the record for examination under Ar.ticle of War 5oi. 

3. Certain facts 
' 

of this case appear from 
. 
the prosecution's 

evidence to be as ·follows: Accused and First Lieutenant Richard T. 
Westenbarger had been acqu.B.inted some two or three· months (R S). They 
roomed together oVer the Officers' Club located in the Officers' Mess 
building, Horshhm Stree\, .Faith, England (R 9). A dance was held at 
the club on the night of 22May1.943 '(R 6). About 12' o1clock midnight, 
Sergeant, then CorJ>oral, John P. Karoly, Lieutenant iles~nbarger (who 
declared he knew sometliing was wrong with accused (R.9)) bo~h of 
Headquarters 2nd" Bombardment Wing and a Lieutenant Armsb-ong, went 
upstairs ·ca.7) "during the time we thought Lieutenant Suckow was up 
there11 '(R 6). On opening the door t.o the· room used for trunk and 
baggage storage and turning on the light, they saw accused on his 
knees over an enlistea man, Private Fenton, the latter was stretched 
out ~n l:tls back on the floor with his breeches open (R 7,10). His , 
pants were down and his drawers were showing (R 10) • His penis was 
not observed. Accused arose and asked what was going on. Lieutenant 
Westenbarger sent him to his room. He got Private Fenton off the 
floor and told him to arrange his clothes and go back downstair~ (R ll). 
At the trial First Lieutenant G. M. Bodenheimer, Headquarters 2nd 
Bombardment Wing (R ll), Assistant Trial Judge Advocate was called to 
the stand as a witness for· the prosecution and testified that on 7 June 
1943 he was returning accused from the hospital at Exeter to Station 
123, when accused, after being advised that he need not sa:y anything, 
voluntarily "admitted his guilt in this case (to him) and expressed his 
consternation that the af£:air had occurred" (R 12,13).- · 

A-ccused ·presented no defense and ·elected to rema,in silent. 

. · 4. The only irregularities occurring in the trial of this case 
have been adequately discussed in the review of the theater staff judge 
advocate. They are not prejudicial to a:ny substantial rights of 
accused in view of the plea of guilty and of the evidence disclosed. 

5. The record of trial shows that the Trial Judge Advocate 
particularly asked accused if he understood that by entering his plea 
of "Guilty" he admitted the allegation of facts set forth in the 
Specification and that he placed himself in the position whereby the 
court might impose any sentence upon "him.deemed fit within the maximum 
fixed by the Manual for Courts-tiartial; if· he urtl erstood he had the 
right to plead "Not Guilty11 but nevertheless wished to enter the plea 
of guilty. The accused's response was:. 11Yes, sir". 
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The prosecution then proce~ded to introduce evidence in 
support or the Charge and Specification~ It must be frankly admitted 
that the evidence tails to establish the necessary fact of entrance or 
Fenton•s penis into accused's mouth_ (CLI ETO 339, ~). It is apparent 
that the Trial Judge Advocate ~ealizing the proof was deficient in this· 
regard attempted to supply the necessary evidence by means of Lieutenant 
Bodenheimer 1s testimony covering acCU13ed 1 s extra-judicial admission-or 
guilt. As pointed out by the theater staff judge advocate Lieutenant 

· Bodenheimer•s statement& "He (meaning accuied) admitted his guilt in 
this case, and expressed his consternation that the affair had occurred" 
(Underscoring B.Upplied) is a mere conclusion of law and is not a 
statement of fact. (Walker v. McLou,d, 204 U.S. 302; 51 L. F.d., 495; 
22 C~J., sec.731, pp.634-63(). Hence, its probative value is negative. 

There is no requirement or·1aw that evidence n;IUSt be taken 

upon a plea of guilty; rather such evidence is intended to assist the' 


·court 'in fixing the punishment, and the reviewing authority in his 
consideration of the case. The finding of guilty may be supported 
solely on the plea of guilty. (\7inthro:p 1s M,tlitary Law and Precedents, 
Reprint, pp.278-279; CM 212197, Rocker). 

11A plea of guilty does not exclude the taking 
of evidence, and in ~he event that there be 
aggravating or extenuating circumstances not 
clearly shown by the specification and plea, 
any available and admissible evidence as to 
such information should be introduced. 11 (MCM; 
1928, par.70, p.54). 

It is clearly indicated that accused fully understood the meaning and 
effect of his plea, which was entered ·after proper explanation thereof 
had been ·maa.e to him by the trial judge advocate. Sufficient competent 
evidence was intrOduced to apprise the court of the circumstances under 
which the offense was committed. The. Board .of Review is of the opinion 
that the record of trial is·iegally sufficient•to support the findings of 
guilty. 

6. Although not admitted as evidence during the trial, there is 
attached to the record.of trial and marked "Prosecution's Exhibit 111 

1 a 
copy of the_ proceedings of a Board cf Officers, 36th Station Hospital, 
dated 31 May 1943, convened in the case of accused. Among the findings, 
was one that accused 11 is a sexual pervert, or ~ true sodomist. 11 

A member of the court requested the presentation of the report 
involving accused from the J6th Station Hospital. The prosecution 
objected on the ground that it was irrelevant and immaterial and that 
it was not proper evidence. The accused ~tipulated with the prosecution 
that he was sent to the hospital first, to have a mental examination and 
second, to get him awa:y from his home station during trial. The I.aw 
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Member declared that the reason the question was raised as to the report 
was ·to make it available to the defense and ruled that it did not have 
any bearing on the case at that poi:qt or trial (R 13). After a recess, 
the.prosecution offered to stipulate that "Prosecution's Exhibit l" was 
the original report of a Board of Officers of the 36th Station Hospital 
convened under the provisions of paragraph 35,£, M.C.LI., 1928 and 
?;iemorandum No. W6 15/4/43 War Department, AGO liashington and pursuant to 
paragraph 2, GO #35, Hqrs., 36 Station Hospital in accused's case. The 
defense declined to agree to the stipulation. As a consequence the 
report was not admitted.in evidence (R J,4). 

The accused raised no issue as to his mental capacity to conunit 
the offense. The medical report was primarily intended for use by the 
appointing authority (M.C,M., 1928, par.35,g, p.26). The trial judge 
advocate was correct il)fefusing'to introduce it in evidence and the Law 
Member acted rightly in sustaining the position of the trial judge 
advocate. However, the lat4er by his offer to atipulate it in evidence 
made it available for the defense if it elected to raise the question of 
accused's mental responsibility. Inasmuch as the defense refused to 
stipulate and thereafter closed its case without presentation of further 
evidence, there was no prejudice to the rights of accused. Oppositely, 
the rights of the accused were protected by this procedure. 

7. Among the accompanying papers is a letter from the accused 
directed to the Commanding General, European Theater of Operations and 
to the Commanding General, 8th Air Force, coll!plaining of the "improper 
administration of military justice" in connection with his trial, together 
with certificates of the facts and circumstances connected with the trial 
of accused by the officers referred to in the complaint. The extraneous 
issues raised thereby were for consideration by the approving and confirm
ing authorities and not for the Board of Review. It is evident that 
proper consideration was given thereto. 

8. Accused is 23 years of age·. He was a~pointed a Second 
Lieutenant in the Air Corps, 16 September 1942 {accused states his 
appointment was effective 5 August rather than 16 September 1942) and 
placed on active duty for the duration of the war and siX months, on 
16 September 1942. 

9. The court was legally constituted. No errors affecting the 
substantial rights of the accused were committed during the trial. For 
the reasons1 hereinbefore stated, the Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty and the sentence. 
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lst Ind. 

IID, Branch. Office TJ.&G., with ETOUSA. 2 ~" J~'.:_ b·i5 TO: Commanding 
General, ETOUSA, APO 887, u. s. Army. 

1. In the case of Second Lieutenant ALBERT CHARLES SUCKOW 
(0-562161), Headquarters and Headquarters Squadron, 2nd Bombardment 
Y/ing, attention is invited to the foregoing holding of the Board of 
Review that the record of trial is legally su.fficlent to support the 

-	 findings and the sentence, whiph holding is hereby approved. Under 
the provisions of Article of War 50-k·, you now have authority to order 
the execution of the sentence. 

2. When copies of the published order are forwarded to this 
office, they should be accor.lpanied by the foregoing holding and this 
indorsement. The file number· of the record in this office is ETO 612. 
For convenience of reference please place that number in brackets .a:t. 
the end of the order: (ETO 612). , · 

/ «&'~~//~C. McNEIL, 
Brigadier General, United States Artzy~ 

A~siste.nt Judge Advocate General. 

(Sentence ordered executed. GCMO 16, ETC, .3 Aug 194.3) 
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Branch Office of The Judee Advocate General 
with the 

European Theater of Operations 
APO 871. 

Board of Review. 

ETO 656. 

UNITED S 'J: A T E S 

v. 

Private LYIE C. TAYLOR, JR., 
(16048202), 367th Bombardment 
Squadron~ 306th Bombardment 
Group (HJ , AAF. 

A A' G11'\f•')'-): u .. ::J'i-·J 

) VIII B01JBER COMMAND. 
) 
) Trial by G.C.IJ., convened at A.AF 
) Station 111, 8 July 1943. Sentence: 
) Dishonorable discharge, total 
) forfeitures and confinement at hard 
) labor for 10 years. _United States 
) Disciplinary-Barracks, Fort 
) .Leavenworth, Kansas. 

HOLDING by the BOARD OF Illi"'VIEW 

RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates. 


1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. Accused was tried upon the following charges and specifications: 

CHARGE I : Violation of the 58th Article of 11ar. 
Specification: In that Pvt. Lyle C. Taylor Jr., 367th 

Bomb Sq., 306th Bomb Gp. (H), did at Station 111, 
APO 634, on or about 28 t:ay 1943 desert the service 
of the United States and did remain absent in 
desertion until he was apprehended at Prestwick, 
Scotland on or about 6 June 1943. 

CHARGE II : Violation of the 69th Article of War. 
Specification: In that Pvt. Lyle C. Taylor Jr., 367th 

Bomb Sq., 306th Bomb Gp. (H) having been placed duly 
in confinement in the Guard House AAF Station 111 on 
or about 19 April, 1943, did at .A.AF Station 111, 
APO 634 on or about 28 I·.::ay 1943, escape from said 
confinement before he was set at liberty by proper 
authority. 
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CHAH.GE III: Violation of the 96th Article of War. 
Specification: In that Pvt. Lyle C. Taylor Jr., .367th 

Bomb Sq., J06th Bomb Gp (H), did at AJ;F Station 111, 
AP0.6.34 on or about 28 I.:ay 194.3, wrongfully take and 
use without proper authority a c.ertain motor vehicle, 
to vlit; a 19/+2 fol.tr door Ford Sedan ·governinent 
registration nu.rriber 116524, the.property of the 
United 8.tates of the value of more than fifty dollars, 
(:;j;50.oo). 

He pleadfilcl not eu±lty to Charse I and to its Specification,' guilty to 
Charges II and III and to the Specification under each, and was found 
guilty of all charges and specifications. Evidence of t\·10 previous 
convictions was introduced as follows: (1) by special court-martial, 
larceny of a bicycle in violation of AW 9.3; \2) by general court-martial, 
(a) breaking restriotion, (b) wrong.:t:ully ·and unlawfully destro~~ing 
gover!h':lent property, (c) failing to obey an order of a carnnissioned officer 
and (d) wrongfull;r and unlawfully tal:ing. and using a govern>Jent vehicle 
Yiithout proper authority, all ·in violation of AW 96. He was sentenced to 
be dishonorably discharged the service, to forfeit all pay and allovrn.nces 
due or to becor:ie due and to be confined at hard labor at such ple.ce as the 
revierling authorit;)r may direct for 10 .years. The reviewing authority 
approved the sentence, designated tl1e United Jtates Disciplinary Bc..rrucks, 
:Fort Leavenworth, I::ansas, as the place of confinement and for;wrded the 
record of trial for action pursuant to .i~rticle of ifor 5~-. 

3. The evidence for the prosecution ::::hovrs tho.t on 19 April 1943 
accused was plc.ced in confinement at the guard house at .C·•.i~, .Station 111 
b;r order of Captain Richard E. Walck, 367th Bombru.~dn0nt ~quac":ron (i~ 12). 
On 28 l:a.y 1943 accused was in bed v:hen a check was l:lad.e by t!1e guard at 
11:00 p.m. Between midni&ht and 12:15 a.m. it was discovered that accused 
and another prisoner named Clll!lbie had disappeared· (rt. 8,10). lJo one had 
given him permission to leave the guard house that night (R ll-12). The 
defense stating that there was no objection thereto an extract copy of 
the guard house.morning report, Station 111, APO 6.34 was admitted in 
evidence (R 11; Pros.Ex.I). It contained an entry to the effect that 
accused escaped on.the date alleged at a.bout 23.30 hovrs •. 

.A.bout 11:30 p.m. 28 l}ay 19.;J Corporal Charles I.:. Freeman, detached 
service, First Bor:ibardr:ient Yling Headquarters, driver for a Colonel Putman, 
left a four door, six cylinder 1942 Ford in the drivenay before the mess 
hall at Station 111. He gave no one perr.tlssion to take the car. Freenan 
left in the shiei.d over the steering vrheel a trip ticket Hhich had been 
issued for the use of the cur (R 15-16,18). It was stipulated by the 
prosecution and defense that the "reasonable value" of the car v;as ;J400 
(It 27). 
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ii.bout r.tidnight 28 i.:a;7 1911-3, accused appeared at a ho·:J.se at 
38 Custle Road, Bedforc1, England 11hich 1;as about four ri1ilcn from ill' Sta,tion 
111. He askecl Ciss J~athleen Higgins vrho resided there to tell "Dorothy, 
the liAAF11 that 11 we are getting away11 , th&t she should "try and forget hin11 • 

Accused said that he might be back 11 after the v:ur11 , that he was ,11 getting 
out of the com1try" and that he 11 had the Colonel 1s car11 (P.. 7 ,25-26). 

On 6 June 1943 three non-corm~tissioned officers from Ai~ Station 111 
took accused into custody at Orange Field, near Ayr, Scotland (P...19-20,22). 
Orange Field vms about 430 miles from .fu.J! Jtc:.tion 111 (R 23). During the 
return trip accused v10.s asked by one of the non-co:r.nissioned officers "why 
he didn't Dake a break11 • iie replied that he ri-as afraid of getting shot, 
and that if he did get a break he \mulcl tctl:e a chance (R 22-24). 

Admitted in evidence over objection by the defense vms a statement 
made by accused to the officer investigating the charges, after the former 
had been warned of his rights (R 13-14; Pros.E..,~.II). In substance accused 
stated therein that durinc the afternoon of 28 Eay he obtained tv10 shirts 
and two pair of trousers and put them in an air raid shelter. After his 
escape from the guard house, he changed his clothes and he and Cumbie took 
11 the Colonel's car11 v1hich !!'reema..'1 the driver had just parked. They then 
drove to Bedford where he told Liss Higgins to tell Dorothy Sherwin a ii.A.AF, 
that he uas 11 shipping for a whilc11 and that he r...ad to have a vacation 
because "three !)"ears ...-ras too drum long". Ee said that he did not know 
where he v1as going or hor; long he \"fOll.ld be gone. Obtaining some gasoline 
at Canadia.."1 and British ca..-nps, the two men drove to Harrogate v:~1ere accused 
told liiss Sherwin 1 s mother that he was goinc to .Scotland. They then nent 
to Eainburgh where they had some trouble vlith the military police because 
of wrongfully driving on a one-way street. They drove through Glasgow, 
obtained gasoline at a Canadian camp at Barrowhead and then drove to Irvine 
where the transmission of the car ·aas da.ma_eed because it struck a rock in 
the road. Accused a.."1.d his companion remained in the car over night \1ith 
two girls they had picked up on the ·way to Irvine. He sought help at a 
Canadian camp about four miles av:ay. Being unsuccessful he went to 
Prestwick to another military station where he told the transportation 
officer that he had taken an officer to Glasgow, that he had perr:1ission to 
go to the coast and that transmission of the car had been damaged. vihen he 
was on the coast. He displayed Freeman's trip ticket to subst~'1tiate his 
story. Vlhile the officer telephoned for pz.rts accused. left the building, 
tpok a nearby staff car rlithout authority a'1d returned to Irvine. The two 
men abandoned the United States Government car and took the girls home to 
Neilston in the other car. The~r then drove to Barrowhead, l·eriained over 
night and returned to Neilston. After accused obtained r;as at an H.A.F. 
camp they drove to Stanroad, secured some ri1cre gasoline from an .American 
truck convoy and made arrangerJents to accon~pany the convo~,. to Ireland. 
Then they decided to return to r;arrogate. liO','l9Ver, after going to 
Dalmellington they returned to Glasgow. After visiting Loch Lomond they 
obtained gasoline at a United States naval base and went back to Glasgow. 
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~¥bile waiting for a traffic light they were approached by two sergeants v:ho 
had driven up in a jeep and who v1ere wearing "Engineers" insignia. The 
light changed and accused drove on, although one of the sergeants sho~ted 
for them to vrait. After sleeping by the side of the road they picked up 
two girls and went to Edinburgh. They were chased by a police radio car 
in Edinburgh but accused, who vias driving, managed to get away. ~·ihen they 
\'lere subsequently stopped 'in that city by a 11 bobby11 because of driving with 
bright lights, the two men were finally apprehended by the police who said 
that the car in which they were driving had been stolen. Accused said the 
car had been 11 checked outn to him and displayed the trip ticket. They nere 
arrested, taken by the military police to Prestwick and confined. They were 
later returned to Station 111 (Pros.Ex.II). 

4. For the defense, accused as a witness on his own behalf confirmed 
the facts contained in his statement ·made to the investigating officer with 
the exception of a few minor particulars (R 29). · He fUrther testified: 

He left camp because he had received on 26 1lay 194.3 a court-r.iartial 
sentence of three years, and wanted to "have a little fun" before serving 
the sentence. He did not know where he was going or how long he would be 
away. He planned on turning in after he had been 11 gone a while" (R 28-29) • 
Ee was apprehended in Edinburgh by the civil police and not at Prestwick 
(R 28,JO). When apprehended they were returning to their' home station to 
surrender. IIe planned on stopping again at Harrogate on the way back to 
inform the girl's ,mother of this fact (R 28). He admitted that when being 
returned to his ~ome station he told one of the non-commissioned officers 
that he would break awa:y if he got a chance and further that. he had made 
one effort to escape since his return (R 29~. It was Cumbie who had talked 
with the dock officer and had told accused of the opporttutl ty. of going to 
Ireland with the truck convoy. Accused decided that instead they would 
return as they had been away for nearly a week (R 28,JO). Cumbie followed 
accused when the latter left the guard house, and did not know what he was 
doing as he was drunk at the time. Cumbie was not 11 part of the idea at aii11 

and accused took him along because "he was making so much racket" • Al though 
accused in his statement made to the investigating officer had several 
times stated that Cumbie was with him, his companion althougn physically 
present 11 didn1t know what was going on11 (R 29). When he told russ Higgins 
that he might see them after the war, he did not mean that he ~as leaving 
the country or the Arrrry but 11 merely that I might see them after it was all 
over because I had planned on turning in after I had been gone a while" (R 28). 

5. It 
' 

is alleged in the Specification of Charge I that the absence 
of accused was terminated by apprehension at Prestwick, Scotland. According 
to his statement made to the investigating arricer and his testimony, 
accused was apprehended by the civil police at Edinburgh, Scotland and taken 
from that city by the military police to Prestwick where he was confined. 
The evidence 1:0::: the prosecution shows that three non-commissioned officers 
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from accused's home station went to Orange Field near Ayr, Scotland (about 
five miles from Prestwick) and returned accused to A1iF Station 111. If' 
there was in fact a variance between the allegation and proof of the place 
of apprehension, such a variance is not fatal (Dig. Ops. JAG., 1912-1940, 
sec.416(14), p.271) and is immaterial. 

6. The pleas of guilty and the evidence fully support the findings of 
guilty of Charge II and its Specification (escape from confinement in 
violation of Article of War 69), and of Charge III and the Specification 
thereunder (wrongfully takin~ and using without proper authority the · 
Government vehicle described). 

The evidence clearly supports the findings of guilty of Cb.8.rge I 
and its Specification (desertion in violation of Article of War 58). Two 
days prior to his escape accused had.been sentenced to confinement for a 
period of three years. Tihen leaving camp he took a Government vehicle 
without authority. He told ~liss Higgins to tell WJ.iss Sherwin that he was 
"getting away11 , that she should "try and forget him", that he might be back 
after the war and that he was "getting out of the country". When the United 
States vehicle was damaged accused took another vehicle. without authority 
and continued his journey. Al though he met an American truck convoy en 
route he did not surrender to competent military authority, despite his 
claim that he had decided at that time to return because he had been awa:y 
nearly a v;eek. He admittedly abandoned his plan to return and instead 
went back to Glasgow. He was finally apprehended by the civil police in 
Scotland at a considerable distance from his ho~e station. To avoid 
detection and to explain his possession of a Government vehicle he twice 
used a trip ticket issued for the use of Corporal Freeman. Accused 
admitted making a statement when being returned to his home station that if 
he got a chance he would make a break, and .further that since his return he 
had made one effort to escape. The court was fully warranted in its 
determination that when he escaped, accused did not intend to return. 

7. The charge sheet shows that accused is 22 years of age and enlisted 
9 January 1942 for the duration of the war plus six months, with no prior 
service. His return to the United States and execution of sentence to 
dishonorable discharge is authorized (GO #37, ETOUSA., 9 September 1942 as. 
amended 'b..r GO #63, ETOUSA., 4 December 1942). 

8. The court was legally constituted and had jurisdiction of the 
person and offenses. Ho errors injuriously affecting the substantial 
rights of accused were committed during the trial. 'The Board of Review is 
of the opinion that the record is legally sufficient to support the findings 
of guilty and the sentence. 
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1st Ind. 

WD, Branch Office TJAG., with ETOU&. TO: Commanding 
General, VIII Bomber Command, APO 634. 

1,. In the case of Private ULE c. TAYLOR, JR., (16048202), 367th 
Bombardment Squadron, 306th Bombardment Group (H), AliF attention is 
invited to the foregoing holding of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence, 
which h~lding is hereby approved. Under the provisions of Article of 
liar 5~- you now have authority to order execution of the se_ntence. 

2. i'Jhen copies of the published order are forwarded to this office 
they should be accompanied by the foregoing holding and this indorsement. 
The file nuJnber of the record in this office is E:rO 656. For convenience 
of reference plea~ .iJ~,. that number in brackets at the end of the order: 
(~'TO 656). 

t-t~~ 
I {. c. McNEIL, - j 

~gadier General, United States b.rrrr.f, 
Assistant Judge Advocate General. 
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Branch Office or The Judge Advocate General 
with the 

European Theater or Operations 
APO 871. 

Board or Review. 

Ero 678. 


UNITED STATES 


v. 

Private PHILIP J. DiNUOSCIO 
(.35009880), Headquarters 
Company, 2nd Batta.lion, 11th 
Inr~try. 

'1 ... '.'' ... 

5TH INFANrRY DIVISION. 

Trial by G.C.M., convened at Camp 

Nikel, Iceland, 26 July 194.3. 

Sentence: Dishonorable discharge, 

total forfeitures and confinement · 

ror 15 years. 

Penitentiary. 


HOLDING by the BOARD OF REVml 
RITER, VAN BENSCHarEN and SARGENT, Judge Advocates • 

.. 
l. The record or trial in the case of the soldier named above has 

been examined by the Board of Review.• 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation or the 9.3d Article of War. 
Specification: In that Private Philip J. DiNuoscio, 

Headquarters Company, 2d Battalion, 11th Inrantcy-1 
did, at Ketlavik, Iceland, on or about 16 July 194.3, 
with intent to commit a felony, viz, rape, commit 
an assault and battery upon Valgerdur Baldvinsdottir, 
by will.tully and feloniously' striking and beating 
her on and about the head with a dangerous instrument, 
to wit, an iron rod, and attempting to have sexual 
intercourse with her forcibly' and against her will. 

He pleaded not guilty to and was found guilty or the Charge and Specific
ation. No evidence of previous convictions was introduced. He was 
sentenced to be dishonorably discharged the service, to·rorf'eit all pay 
and allowances due or to become due and to be confined at hard labor at 
such place as the reviewing authority may direct for fifteen years. The 
reviewing authority approved the sentence, designated the United States 
Penitentiary, Lewisburg, Pennsylvania as the place of conf'iilement and 
forwarded the record or trial for action pursuant to Article of War 50i-. 
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3. The evidence for the prosecution shows that Valgerdur 
Baldvinsdottir, Keflavik, Iceland was 22 years of age and a clerk in a 
store owned by Olatur E. Einarsson in that town (R 5,14,18). On the 
evening of 16 July 1943 accused, who had made purchases at the store on 
two previous occasions, bought several articles the cost of which amounted 
to 759 kronur. He told Einarsson that he did not have the money at that 
time, and would call for the packages the following day. Eirarason told 
him tliat the store would close at one o'clock on Saturday (17 July) and 
that he (Einarsson) was going to Reykjavik: at about·9:00 p.m. that 
evening (16 July). Accused then decided to return for the packages at 
10:00 p.m. Einarsson pointed out Miss Baldvinsdottir and sa:fd that she 

would deliver the articles as she would then be "tidying up the store" 

(R 18,20-21). 


The store was closed at 8:00 p.m. and Einarsson left an hour 
later. At 10:00 p.m. acc'Used returned (R 5-6). At his request Miss 
Baldvinsdottir wrapped up in paper an iron bar which he had in his pocket 
(R 8). He then asked Miss Baldvinsdottir to lend him a telephone 
directory. When she entered the office to get it accused put out the 
lights, followed her into the room and closed the door (R 719). He 
seized a belt which was around her jacket and unfastened the buttons 
saying '"You are a nice girl". The girl pushed him away, buttoned up her 
jacket, touched a telephone in the room and asked him if he wanted her to 
call the police. Although she believed that his actionsin turning out 
the lig'hts and closing the door were unusual and thought she knew what 
his intentions were, she did not call t,he police. She meant it as a 
threat as she did not then th;ink 11 he would do anything like he did" (R 9, 
13•16). Accused then saw a case of envelopes and asked the girl to get 
it for him (R 7,10,13 1 16). When she put the case on the table he put his 
left arm over her head, put his hand over her mouth and nose and threw her 
on the floor (R 7). While they were struggling on the floor accused beat 
her. He asked her three times "whether I did or did not want to give in" 
(R 8,16-17). The girl screamed when she could, but he covered her mouth 
with his hand most of the time (R 14). When asked what accused used to 
beat her with she testified "I believe it was his fist, but I am not 
certain of it because the blows grew more and more paintul later on" (R 8). 
"I never did see what he hit me with because he kept me Qlose up to his 
body, but I suspect it was an iron because the blows were very painful.11 

(R 17). Finally, Miss Baldvinadottir wr~d away from him, ran out to 
the street and told two men what had happened, informing them that accused 

,was still in the store (R 8). She had a tew cuts on her head and a bruise 
on her hand. At the time of the trial the girl was "just recently out of 
bed11 and had been under a doctor's care because of the attack. She had 
not been able to resume her work (R 15). She had not previously known 
accused whom she identified as her assailant (R 14). 

About 2210 hours 16 July 1943 as Sigurthor and Gudmundur 

Gudfinnsson, both of Ke£1avik: were walking by the store, a girl staggered 

across the floor of the store and ran into the street. She was "bloody 

all over'' (R 26-29). Jona Gunnarsdottir of Keflavik, who was in a 
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building near the store just after 10:00 p.m. "heard a sound as if some
thing was broken" , and saw a soldier who jumped out of. the window of the 
store office and ran across a field. She told some people who were in 
front ot the store (R 32-33)• Gudmundur Gudfinnsson and some men saw a 
soldier rpnning across the fields. They chased the man, ca~ht him and 
brought him back to the store. The soldier· was accused~ His right hand 
appeared to be blood-stained (R 30-32). As the result of a report, 
Corpo,ral Ruby E. Seymour, 812th Military Police Company went to 'the store 
about lOiJO p.m. Accused, ,ho was surrounded by Icelanders, admitted to 
Seymour he caused the disturbance and asked him to get his coat SDd. ca,p 
from the store. Seymour went to the rear of the store, saw a broken 
wino.ow and on the window-sill an iron bar which he believed to be a stove 
poker -cR .34-.36). 

. . . Lieutenant Colonel Paul c. Febiger, Provost Marshal of the 
Keflavik sector fetµid on the floor of the store of':fice a girl1s coat lapel 
pin, a soldier1s cap, and a service ribbon wet with blood. A soldier's 
raincoat was on th~ desk (R 38145). The last four numbers of accused's 

. serial: number were in the raincoat, and accused claimed the cap (R 46). 

The service ribbon was admitted in evidence (R 38,45-46; Ex.D). 

The coat lapel pin was identified as hers by Miss Baldvinsdottir and was 

also admitted in evidence (R lO•ll,45•46; Ex.B). The iron bar found on 

the window-sill by Seymour was iden:tified by the girl as the one which 
she had wrapped in paper.tor accused (R 10), and it was admitted in 

evidence (R 10,38-J9,45~46 ; Ex.A). · 


About 2345 hour~ 16 J~j Miss Baldvinsdottir was brought to the 
hospital at Camp Cashman which was in the immediate vicinity of Keflavik. 
She was suffering f'rom a mild degree of' hysteria, showed evidence of' shock, 
had four lacerations in her scalp and a contusion on her right hand (R 24).
About 0100 hours, 17 July accused was 'brought to the hospital and given a 
blood test which disclosed that he had five-tenths of a milligram of 
alcoho1 per one c.c of blood. This represented a very small quantity of 
alcohol; which was not sufficient to cause drunkenness in a:rry degree (R 22• 
23; Ex.c). His general appearance was rational (R 26). According to a 
common medical text book (Cecil), after a-single injection of alcohol the 
blood level would remain approximately at a constant level for about five 
hours. However, this factor would vary with an individual's capacity to 
oxidize and to tolerate alcohol (R 25). . 

Arter being warned of his rights by.Lieutenant Colonel Febiger, 
accused made ~wo statements. The f'irst was signed about 3:00 a.m. 17 J~ 
(R 40-42). The second statement was signed during the afternoon of' 
17 July a.rter he·waa reminded of the warning as to his rights which he had 
previously received (R 43-44). Lieutenant Colonel Febiger testified that 
the only changes made in the second statement were the spelling ot a.Ccused's 
name and the insertion at the end of the statement of' part of' the warning 
as to his rights which had been given accused but which the clerk had 
omitted when writing the statement. Accused was advised of the changes 
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and given the opportunity to compare both statements before signing the 
second. The first statement was then given to him to keep (R 44,53). 
The statement of accused as to a "hot peter" was incorporated in the first 
statement. (R 54). 

Ove~bjection by the defense (R 41), the second statement was 
admitted in evidence (R 43,45; Ex.E). Accused stated therein that he went 
to the store to bu;y a woman's pocket-book. At 7:15 p.m. he was offered 
by the man in the store and drank 11 not ·quite a water glass full" of a white 
liquid which he thought was whiskey, possibly gin. The man was to get 
some black neckties for him at Reykjavik and accused said that he would 
return Wednesday (21 July) for the pocket-book and ties. He refused 
another di-ink because he "was already beginning to feel, what I had". About 
10:00 p~m. he returned to the store and entered when he saw a light burning 
inside. He started to buy. a carton of matches, and when the girl went 
into the office to get them he followed~ seized her by the mouth and began 
to hit her with the piece of iron {Ex.AJ which he had picked up in the 
store. When asked why he attacked her accused ·stated "Well sir, to tell 
th_e truth I just had a hot peter" (Ex.E). 

4. For the defense, Einarsson, the storekeeper, testified that when 
accused came to the store between 7-8 o'clock on the evening in question 
he offered him some gin. Accu5ed'had two or three drinks (R 47). 

Accused testified that he. signed the first statement about mid• 
night 16 July (R 50). When he- gave Lieutenant' Colonel Febiger the 
statement the latter said that it would not make sense because accused had 
stated he had no reason for attacking the girl. This statement was the 
truth. He asked the Colonel if it would help him (accused) to state that 
he had a hot peter. The Colonel ;.eplied "That will be all right", and 
that if it would help accused he would insert it. The c;terk was directed 
to make the change. The following day accused signed the second statement 
(Ex.E) a.t'ter being told that the oµ.ly' change concerned what he had stated 
the previous evening. Accused signed the second statement without reading 
it. He was not warned or his rights before signing the second statement 
(R 51-52) • 

Captain Woodrow w. Morse, 11th Infantry, a witness for the court, 
was present on the night of 16-17 July when accused made the first state
ment. After being warned of his rig~ts accused admitted assa~ting Miss 
Baldvinsdottir, stating that he did not know why he had done it. Captain 
Morse did not recalr any statement ma.de by accused to the effect that he 
committed the assault because he .had a "hot peter" (R 55-57). 

5. The evidence clearly supports the findings of guilty. The 
testimony or the victim or the assault was undisputed. Accused turned 
out the lights in the store, followed the zirl into the office and 
unfastened the buttons on her jacket saying "You are a nice girl". ffif 
later seized her, put his hand over her mouth and threw her to the floor. 
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During the ensuing struggle he beat her and asked her three times whether 
she did or did not vant to "give in". He kept hie hand over the mouth 
ot the girl who scree.med when aha was able to do so. She .finally wrestled 
away from him and escaped. Accused sdm1tted in his statement that he 
assaulted the girl and that he had 'beaten her with an iron. The reason 
tor the assault was that he had "a hot pate:r11 • The evidence clearly 
established the alleged intent to coLmlit rape and the attempt to have 
sexual intercourse with the victim forcibly and against her will (CUETO 78, 
Watts; CM ETO 489, Rhineb.ar1( and Fellµgco; CM ETO 492, k!i§). 

6. The testimony of accl.19ed was in substance confined to the fact 
that he signed the second statement on the aftern~on ot 17 July without 
tully realizing that his statement as to a "hot peter" had been incorpor
ated therein. Lieutenant Colonal Febiger testified that this statement 
had already been incorporated in the tirst document and that before he 
signed the second paper accused was reminded of the previous warning as to 
his rights and f'ully advised as to the two- chs.nges which had been made. 
Moreover, accused himself testified that after he made the statement about 
the "hot peter" Lieutenant Colonel Febiger told the clerk to make the 
change, and further that he was told the following afternoon that the 
change made in the second statemmt concerned what he had told Lieutenant• 
Colonel Febiger the previous evening. Exhibit E was properly admitted in 
evidence. 

7~ The charge sheet shows that accused is 21 years of age and was / 

inducted to serve one year on 14 February 1941 with no prior service. 

s. The court was legally conatit":J.ted and had jurisdiction or the 

person and of the offense. No errors injuriously affecting the 

substantial rights of accused were committed during the triaJ.. The Board 

ot Review is or the opinion that the record of trial is legally sufficient 

to support the findings ot guilty and the sentence. 


9. Pursuant to paragraph 5~, GO #37, ETOUSA, 9 September 1942 as 
amended by GO #63, ETOUSA; 4 December 1942 a sentence of dishonorable · 
discharge may be ordered executed when accused is sentenced to confinement 
:for not less than three years or where he has been convicted of' an offense 
which renders his retention in the service undesirable. Assault vi.th 
intent to commit rape is such an offense and the approved sentence is 
fifteen years. Both conditions of the order are present. By virtue of the 
same orders a general prisoner may be returned to the United States to serve 
a sentence of' three years or more. Confinement in a penitentiary is 
authorized for the offense of assault with intent to commit a felony, vizi 

· rape (USCA., Title 18, sec.455, p.337). The designation of the United States 
Penitentiar,-, Lewisburg, Pennsylvania ~· c7ect. 

, At;-, Judge Advocate 

~~fp-_;;;;;udge G78Advocate 
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Branch Office of The Judge Advocate General 
with the · 

European Theater of Operations 
APO 871. 

Board of ReView~ 

ETO 70S. 	 - 8 SEP 1943 

UNITED STATES 	 EASTERN BASE SECTION, SERVICES · 
OF SUPPU1 .EUROPEAN THEATER OF 

v. 	 OPERATIONS.l
Private ARTHUR 0. MALONE ) Trial by·G.C.M., convened at Ipswich; 
(38225397), Headquarters ) Suffolk, England, 27 July 1943. 
and Service Company, 843rd Sentence: Dishonorable discharge 1 total 
Engineer Aviation Battalion. forfeitures·a.nd. confinement at hard 

labor for three years. Confinement& 
) Disciplinary- Training Center No. 11 
) Sh.epton Mallet, Somerset, England. 

l 

HOLDING by the BOARD OF BEVIEW 

RITER, VAN BENSCHOTEN and SARGENr, Judge Advocates. 


1. The record of trial in the case of the. soldier.named above has 
been examined in the Branch Office of The Judge Advocate General with the 
European Theater of Operations and there found legally insufficient to 
support·the findings. The record·has now been examined by the Board of 
Review which submits this, its holding, to the Assistant Judge Advocate 
General in charge of said office. · 

2. Accused was tried upon the following Charge and Specificatign: 

CHARGE& Violation of the 93rd Article of War. 
Specification: In that Private Arthur o. Malone, 

Headquarters ~ Service Company, 843rd Engineer 
Aviation Battalion, did, at Bock Essex, England, 
on or about 29 June 19431 commit the crime of 
sodomy, by feloniously and against the order of 
nature having carnal connection with a cow, the 
same being a beast. 

Accused plead.ad not guilty to and was found guilty of the Charge and 
Specification. No evidence of previous convictions was introduced. He 
was sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due and to be confined at hard labor 
at such place a.S the reviewing authority mey- direct, for three years. The 
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reviewi.ng authority approved the sentence but suspended the execution of 
that portion thereof adjudging dishonorable discharge until the soldier's 
release from confinement and designated the Disciplinary Training Center 
No.l, Shepton Mallet, Somerset, England as the place of confinement. The 
proceedings were published in General Court-Martial Orders No.28, Head
quarters, Eastern Base Section, Services of Supply, European Theater of 
Operations, APO 517, 9 August 1943. 

3. The prosecution's evidence shows that Stanley Broo~s Perry, a 

British civilian resides on a small farm at Rocking, Braintree, Essex, 

where he had four cows which on the evening of 28 June 1943 were in a 

meadow adjoining the house (R6). When about to retire that night he 


_looked·from 	his window across the yard and saw someone chasing a cow. -He 
telephoned for the police and then watched the cow being chased intermit
tently until the police arrived. The car lights, showing on the yard, 
disclosed a "man mounted on the cow" in position to have sexual relations 
with it. The man immediately ran, was pursued and caught by the farmer 
and police officers when he was found to have nothing on but a vest (R7) 
and to be carrying his shoes and clothes in his hands (RlO). The man 
admitted he was the man that was with the cow (R7) and he was identified 
as the accused (R9) • Accused had been drinking but was not drwlk. The 
front of his vest was stained. His legs were in a dirty condition (RlO). 
The whole hind quarters of the cow were imprinted on his thighs and his 
penis was erect and s tained with cow manure as were his hands (Rl0,11). 
Accused sa:i:d he had gone into the yard to relieve himself. He was made 
to dress, taken to the police station and handed over to the Provost 
Marshal (RlO). The cap of accused was later found near the ·cow yard (Rll). 

For the defense, by stipulation, a ~tatement of Colonel R. E. · 
Chambers, Niedical Corps, was read to the court, admitted in evidence as 
defense Exhibit 1 and attached to the record. It shows that accused was 
from a Louisiana farm family, one of ten children. He has had but a year 
of schooling and is· unable to read or write more than his name. His 
present mental age is approximately 9 years but he is mentally responsible 
for his actions, able to conduct his defense and· to determine between right 
and wrong. Also admitted by stipulation between the parties was the 
testimony of Captain Boleman,, Medical Corps, to the effect that he had 
examined accused at 0115 hours, 29 June 1943 and found him intoxicated to 
a degree that wculd greatly impair his normal mental processes (Rl3). 

·• 4. "Sodoll\V consists of sexual connection with arry brute animal ***" • 
To establish the offense, actual penetration must be proved (MCM., 1928, 
par.149!, p.177'). 

There is no direct evidence herein of penetration. The farmer 
11 thinks11 accused was having sexual relations with the cow (R7) "as tar as 
I could see". He 11 couldn1t conceive anyone chasing the co"W in the yard 
for arry other purpose" and 11 could swear" that accused had sexual intercourse 
with the cow (R9). The police officer drove his car into the yard and the 
headlights of the car revealed a cow and a man at the far end and close 
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against the shed or wire fence. When the lights shone on him, the man 
went awa:y from the rear of the cow and scrambled over a gate into the field 
(RlO). In the opinion of the police officer accused "was definitely 
attempting to have intercourse with the cow". Accused was nearly nude, his 
penis was stained with cow manure and "the whole of the hind quarters was 
im rinted on hi thi hs and not extend e ther w (Underscoring supplied) 
Rll • 

"Where evidence is of sufficient probative force, 
a crime may be established by circumstantial 
evidence, provided that there is positive proof 
of the facts from which the inference of guilt 
is to be drawn and that that inference is the 
only one which can reasonably be drawn from 
those facts." (People v. Razezicz, 99 N.E. 557, 
564). 

The cow was observed for an appreciable length of time prior to the 
arrival of the police during which period it was being chased and at 11 inter
mittent times it was stopped; the police came and as the lights came on the 
yard, we saw a man mounted on the cow" (Underscoring supplied). When almost 
immediately thereafter accused was apprehended, his penis was erect and 
stained with manure and·his body marked with filth. 

"In a criminal prosecution, wheI"e the evidence 
is purely circumstantial, the proof must exclude 
every reasonable hypothesis except accused's 
guilt." (Sherman v. U.S., 268 Fed. 516). 

But upon what other reasonable hypotheAis can the circumstances described 
and the condition in which accused was found, be explained, than that he was 
attempting to or was having carnal intercourse with the cow? We think the 
trial court may well have believed .from the facts shown that accused had 
succeeded in his attempts. 

"Though there is no direct proof of penetration 
in a sodomy case, such penetration may be 
inferred from the facts shown~ The offense of 
soqomy, including penetration, requires strict 
proof, but circumstantial evidence may be 
sufficient." (CM:l91413 (1930) 1912-1940, Dig. 
Ops.JAG., par.451(65), p.333)). 

"Penetration may be established by circumstantial 
evidence, at least where positive proof is . 
unavailable, ****·" (58 C.J., sec.17, p.794). 

Whether or not penetration occurred was a fact to be determined by 
the court. It was wholly within its province to sift and weigh the evidence, 
circumstantial and otherwise with all the legitimate presumptions and 
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inferences arising therefrom. There was substantial, competent evidence 
to sustain the court's finding that accused conunitted the crime charged and 
under such circumstances the findings of.the court will no:t-be disturbed by 
the Board of Review (CM ETO 492, ~; CM ETO 503, Richmond). 

"Crime **** when committed by an individual who 
has.previously placed: himself under the influence 
of an intoxicant, is committed by one who is. 
wrong !!J2 initio; hence the established general 
principle of law that voluntary drunkenness 
furnishes per~ no excuse or· palliation for 
criininal acts committed during its continuance, 
and no immunity from the penal consequences of 
such acts. ****• Where, to constitute the· legal 
crime there is required no peculiar intent- no 
wrongful intent other than that inferable from 
the act itself **** evidence that the offender 
was intoxicated would, strictly, not be admissible 
in evidence." (Winthrop's Military Law & Precedents, 
1920 Reprint, p.293). 

Intoxication can be no defense to the crime of sodomy. 

5. Accused is 22 years and 3 months old. He was inducted under the 
Selective Service Extension Act of 1941, on 14 September 19.42, for the 
duration and six months. 

6. The court was legally constituted and had jurisdiction of the person 
and offense. No errors injuriously affecting the substantial rights of the 
accused were committed during the trial. The Board of Review is of the 
opinion that the record is legally sufficient to support the findings of 
guilty and the sentence. · 

~~~~~:::i.::~~~~~(;~~~Judge Advocate 

- 4 



(221) 

Branch Office of The Judge Advocate General 

with the 
European Theater of Operations 

Aro 871. 

Board of Revie~. 

15 SEP 194:.iETO 709. 

UNITED STATES ) EIGHTH Alt FWCE. 

l 
) 

v. ') Trial by G.C.L!., convened at USA.AF 
Station #446, APO 638, 30 July 1943. 

Private HENRY (NMI) LAKAS Sentence: Dishonorable discharge, 
(34339722), 9th Airdrome total forfeitures and confinement at 
Squadron, VIII Air Support hard labor for lite. Penitentiary, 
Command. ) Lewisburg, Pennsylvania. 

HOLDING by the BOARD OF REVIEW 

RTIER, VAN BENSCHCYI'EN and SARGENI', Judge Advocates. 


l. The record of trial in the ca.se of the soldier named above has 
been examined by the Board of Review. 

2. Accused was tried upon the.following charges ruxl specifications: 

CHARGE: Violation of the 92nd Article of War. 
Specification: In that Private Henry (NMI) Lakas, 

9th Airdrome Squadron, VIII Air Support Command., 
did, in the back drive of Stork House, at 
Lambourn, Berks, England, on or· about 4 July 
1943, forcibly and feloniously, against her 
will, have carnal knowledge of Mary Frances 
Cullinane. 

ADDITIONAL CHARGE: Violation of the 93rd Article of War~ 

(Disapproved by reviewing authority). 


Specification: (Disapproved by reviewing authority). 


He pleaded not guilty to and was found guilty of both charges and of the 
specifications thereunder. No evidence of previous convictions was 
introduced. He was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due or to become due and to be oo nfined 
at hard labor at such: place as the reviewing authority may direct for the 
term of his natural life. The reviewing authority disapproved the find
ings of guilty of the Additional Charge and of the Specificati. on thereunder, 
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approved the sentence, designated the United states.Penitentiary, Lewisburg, 
Pennsylvania as the place of confinement and forwarded the record of trial 
for action pursuant to Article of War 50h 

3. The evidence for the prosecution shov1s that :Ma.r:t Cullinane, 26 
years of age and a housemaid residing at Stork House, La.mbourn, England, 
met accused on a public street in Lambourn about 10:00 p.m~ 4 July 1943. 
They went into a field and sat down but left because horses were pre~ent. 
They then walked up the rear drive leading to Stork House and sat down on a 
bank (RS-9,14). Accused was "trying to get an intercourse" with her but 
Miss Cullinane told lilm that she was not that kind of ·a girl. About 11:15
11:30 p.m. the girl wanted to go home but he pulled her down on the bank. 
Tihen she screamed he took out a knife, held it on her and said that he would 
not let her go until he got what he wanted. They then had intercourse. 
During the act, accused's left arm was around her neck and he held the knife 
in his left hand (Rl3) near ~er face. She recei~ed a slight cut. Miss 
Cullinane did not consent to having intercourse but submitted because she 
feared he would kill her (RlO). Just as the sexual act was completed, a 
man walked up the drive and accused asked the gir1 11 to stoop down11 • She 
ref'used, descended the bank and met the man who asked her what was wrong. 
She replied "He has done everything to me. He had a lmife to me" (Rl0-11). 
The man then told her to go home and she went home. That evening she made 
a date with accused for the following night, and because she was afraid of 
him, as she left the scene she told accused she would keep the date (Rl3-14). 
She then went to her own room at Stork House and saw that her underclothes 
were stained with blood. Within five or ten minutes after entering the 
house she went to the room of a Mrs. Marsh (Rl3), told her what.had occurred 
and showed ti.rs. Marsh her clothes (Rll). The following morning Miss 
Cullinane picked up on the bank an overseas hat which she gave tc a police 
sergeant. She identified as hers a coat on the inside rear of which there 
were what appeared to be blood-stains (Rl0,26-27). After the occurrence 
the girl washed her underclothes and the stains thereon disappeared (R28). 
She had never indulged in sexual intercourse before (Rl4), ruid denied having 
had ru:ry sexual relations with soldiers of the station (Rl3). 

On the night of 4 July Mr. Terence Athawes of Lambourn heard some 
screams as he was lying in bed. The screams were very loud, and sounded 
as if they were 11 stifled or rnuffled11 • Athawes' bedroom window faced 
directly up the drive to Stork House. As the screams 11 went on for some 
time 11 he dressed and walked up the drive. Miss Cullinane jumped off the 
bank followed by an American soldier who said "You are all right". Athawes 
asked the girl, who was cr<;ing, if she was all right and she replied 11 No, 
he has done everything to me. He has had a knife to my throat". Upon 
Athawes 1 request that he show his 11 pass book11 , the American soldier displayed 
his identity tags, but it was too dark to read them. Athawes told the girl 
to go home and told the soldier that he was taking him to the police. As 
they walked down the drive the soldier, svmre "by Almighty God11 that he had 
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done nothing to the girl, which rather impressed Athawes who dropped the idea 
of taking him to the police. He made no report. The soldier returned to 

the bank for the declared purpose of finding his hat and a bottle of cider• 


. Athawes went to bed. He later saw the soldier running down the drive (Rl.6
17). 

Mrs. Annie Marsh, a cook who resided at Stork House, Lambourn 
testified that late in the evening of 4-5 July, Miss Cullinane ]mocked at her 
bedroom door. She vras crying, appeared "very agitated" and 11 in a terrible 
state". • Her clothes were bloodstained and there was a cut on the left side 
of her neck. She said 11 i'iill you look what a state I'm in" (Rl8-19). Over 
objection of the defense, Mrs.• Marsh testified that the girl said 11Look what 
he 1s done to me". "Whatever ~an I do? 11 Asked if r.Iiss Cullinane said that . 
the soldier had produced a knife on her, Mrs. rJa.rsh replied in the affirmative 
(R20). Mrs. Marsh had been asleep and did not look at the clock when she 
was awakened. She was of the opinion 'that the girl came to her room arourrl. 
midnight (Rl9). 

~lrs. Winifred Athawes of Lambourn heard piercing screa.'"IlS from the 
direction of the drive late in the evening of 4 July (R22). About midnight 
that evening, George Hailstone of Lambourn heard a scream coming from the 
direction of Stork House drive and later heard voices and people coiling down · 
the drive (R21). Sarah lfuite, also of La.mbourn heard the clock strike 12:00 
and was 11 dozing off" when she heard a "dreadful .scream" and then 11 heard 
another which sounded muf'fled11 • The screams came from the direction of 
Stork House drive (R2J). 

Constance Morrison, a physician residing in La.mbourn examined Vliss 
Cullinane on 7 July. The girl was 11 in a rather excitable condition". There 
were no bruises on her body, but there was a slight scratch on her neck. 
There were slight lacerations on the lower part of her vagina which was 
slight~ swollen and extremely tender. No hymen"was present, as it had been 
ruptured. In Dr. Morrison's opinion the rupture was fairly recent and there 
had been a recent intercourse. Although she was not prepared to state so 
definitely, it was also her opinion that this was the- first time that the 
girl had experienced sexual intercourse. Fourteen days later, Dr. Morrison 
made a second examination, found a 11fairly profuse discharge" and sent Miss 
Cullinane to Rea.dil2g Hospital for a further examination. At the time of 
the trial the girl was suffering from an inflammatory condition of the 
vagina which 11 might be caused by seve::-al things 11 (R14-16). 

On 8 July Sergeant Rudolph Singhoffer, 9th Airdrome Squadron, was 
given a knife by accused which the latter drew from his fatigue uniform when 
taken into custody by the sergeant (R24). On 8 July ai'ter being 11 cautioned11 

by a Lieutenant Sacks, accused was shown a hat. He admitted before Sergeant 
Frederick ~Tortimore, a police sergeant stationed at Lambourn, that the hat 
was his. When shown a photograph of Lliss Cullinane accused further admitted 
that he knew her. Sergeant 11.Iortimer again 11 cautioned11 accused and charged 
him with raping the girl. Accused replied 11 I deny that, but I did have 13.Il 
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intercourse and she was willing11 (R25). Detective Constable Herbert J. 
Snowley of riantage examined the scene of the alleged crime and found "that 
quite a large area of the grass was flat, indicating that some person had 
layed and rolled on that piece of bank" (R26-27). -The coat; overseas cap 
and pocket-knife were introduced in evidence {R29; Exhs. A,B,C). 

4. For the defense two witnesses, Joseph and Sarah Mooney who lived in 
a house about 15-20 yards from Stork House drive, testified that they heard 
no outcries on the night of 4 July. Mr. Mooney retired at ll:OO p.m. and 
was generally 11 a very good sleeper during the first two hours". Mrs. Mooney 
was a 11 fairly heavy sleeper" and was. 11 hard of hearing in her left ear" 
(R29-30). .. 

Private Charles M. Johnson, 9th Airdrome Squadron, once met Miss 

Cullinane on a street in LambOurn and walked home with her. When he met 

her a second time. they lay con the grass outside her home. . She permitted 


· Johnson to touch her breasts, legs and. 11 privates11 • Hi;i tried to have inter
course with her and she objected a little• Johnson then became angry and 
left. he had never indulgE;d in intercourse with the girl (R31-33)~ Private 
Carrol E. Roderkuhr~ 9th Airdrome Squadron,- first met Miss Cullinane on the 
street in Lambourn, started talking to her and later went out with her on 
several occasions. She permitted him to touch her "anyplace", but they had 
never had sexu.al intercourse (R33-34).. . . 

Captain Maurice E. Gr()ff, 9th Airdrome Squadron accused's unit 
command.er, testified that the character of accused's serv'ice in this theater 
had. been good, and that his reputation and character were also good. He 
had once been absent without leave in the United States when his father died 
but had caused no other trouble aside from lninor offenses {R35-36).. . 

Accused testified that he met the girl about 10:00-10&30 p.m. on 
the evening in question. He had a bottle of cider with him. After Miss 
Cullinane had taken home a .child who was with her, ·they went into a field, 
left beca.µ:se.horses were there and went up on a bank near the.house. He 
"got to playing around.11 , felt her breasts and. "the _thing" and then got on 
top of her. He told her to loosen her knickers 11 and got it". Just as he 
completed the act and was buttoning his pants, a man passed by. Accused 
then made a date with her. The m8n returned, and the girl started to cry· 
She and accused jwnped down the bank. When thQtnan asked what the matter 
was, accused· said that he was an American soldier and displayed his identi 
fication tags. The girl promised to keep a future engagement. Accused 
.found his cider and left.· She had not objected to having intercourse ind 
had not screamed. Accused denied having a knife that evening. He , 
identified as his the knife introduced in evidence as Exhibit c. He left 
his cap at the scene of the incident and testified that the hat introduced 
in evidence as Exhibit B was similar to his own _(R36-37). 
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5. An examination of the papers accompanying the record of trial 
discloses that the Additional Charge (assault with intent to do bodily harm 
with a dangerous weapon) was preferred on 19 July and that on the same day 
both the Original and Additional Charge were referred for trial. No 
investigation o~ the Additional Charge was directed. However, the findings 
of guilty of the Additional Charge were disapproved by the reviewing authority. 
Moreover, the facts pertaining to the additional offen.se alleged were fully 
disclosed in the investigation of the Original Charge. .A new investigatbn 
of the Additional Charge would have shown the same state of fadts. Such a 
procedure Y{ould have been .:(utile and.would. not in arr:r way affec~ or safe
guard the rights of accused (CM ETO 106, Orbon; CM ETO 393, Caton-Fikes). 

The review of the staff judge advocate, Eighth Air Force, contains 
a discussion as to the improper admission in evidence of accused 1s knife 
(Ex.C). Further comment thereon is unnecessary. 

. 6~ (a) Wit~out objection by the def~nse both the victim of the assaiilt 
and Athawes testified that when he (Athawes) asked her if she was all right ·· 
Miss Cullinane replied 11 No, he has done everything to me. ·He has had a knife 
to my throat". The testimony of the girl, corroborated by that of accused 
himself, shows that tltis statement of the victim was made almost immediately 
after the sexual act was completed. Moreover1 :f'rom the testimony of Athawes 
and accused it was clearly shown that accused was present when the statement 
was made. · 

"Although as a general rule statements which are· 
'merely narrative of a past trans~ti~ll,.:,_~r acts 
or declarations which are subsequent to the~~ 
principal. event and not directly co~ectecf": ' 
therewith, will not be received in 'ev.i.~ence,--
especially, in the case of declaratioI1$) where 
th~y are of a self-serving nature, a declaration 
maqe **** after the happening of the principal 
fact may be admissible as part of the res gestae 
wh~n it is so intimately interwoven with the 
princi~ fact by the surrounding circu.mstances 
as to raise a reasonable presumption that it was 
made or done un:ler the immediate influence of 
the principal transaction or event itself and is 
the spontaneous utterance or expression of 
thoughts created by, and springing out or, the 
transaction itself rather than the result of any 
premeditayion or design11 · (22 C.J., sec.545, 
pp,454-458). 

The foregoing statements to Athawes by Miss Cullinane were made within such 
a short time after the incident and under such circumtances as to indicate 
clearly that they were the spontaneous expressions of a state of mind caused 
:by the commission of the offense alleged. They were admissible as part of 
·the res gestae. 
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(b) Over objection of the defense 1Irs. Marsh testified as· to what 
Miss Cullinane told her when she came to witness's room that evening (R20). 
The testimony was as follows: 

"A, Well, sJ:_le lmocked on the door and said, 'Let 
me-in.• I said, 11That's the matter?' She 
said, 1Let me in1 ••••She was crying. I got 
up and let her in and she showed me her 
clothes and said, 1Look what he's done to me. 1 

She said, 'Whatever can I do? 1 She was in a 
terrible state••••feeling so ill. I was 
talJdng to her and said,· 'Oh, I can see the 
mark! 1 

Q;. 	 She said this soltlier had produced a knife 
on her? 

A. 	Yes. 
Q. 	 And she was crying? 
A. 	 Yes, very nmch~ She told me that Mr. Athawes 

came to the rescue and told her to come on in. 11 

(B20). 

Attached to the record of trial is a request by defense counsel for a rehear
ing of the case. It is recited therein that the statements made by the girl 
to Mrs. lJarsh occurred about two hours after the commission of the alleged 
assault ~l:45 p.m. 5 July), that such evidence could not be considered a part 
of the res gestae, that it was a vital part of the prosecution's case, that 
its admission was contrary to the rules of evidence'and seriously prejudiced 
the rights of accused. · 

Although she did not look at the clock, rt.rs, Marsh's testimony 
indicated that the girl came to her room about midnight 4-5 July and not at 
1:45 a,m. 5 July• In a:rry event it is not necessary to base the admissibility 
of certain portions of the witness's testimony on the ground of res gestae. 
In cases involving the offense of rape the weight of authority is that one to 
whom a complaint has been made may testif'Y a~ to the making of the complaint 
by the prosecutrix, her·ph:ysiclil condition· and ~ppearance, and the state of 
her clothing at that time. Testimony by the witness concerning the details 
of the outrage as stated by the prosecutrix.are, however, jnadmjssible 
(Coppage v. State, 137Pac. 2d {Okla.) 797; Cllf ETO 611, Porter) 

In view of the foregoing, certain parts of I11.J:"s. .Marsh's testimony 
the a.dm:iasion of which was objected to by the defense, were clearly admissible. 
Evidence that the girl asked to be let in, that she was crying and 11 in a 
terrible state", that she said "Look what he 1 s done to me11 and 11Vlhatever can 
I do? 11 was· competent testimony for the considetation of the court. Her 
statements that the soldier had used a knife and that Athawes came to her 
rescue, were'details 'or the incident and were improperly admitted.in evidence. 
These µtterances were too far removed in point of time from the assault to 
constitute part of the res gestae. However, because or other evidence 
establishing accused's guilt of the offense alleged, the Board of Review is 
of the opinion that the admission or such evidence did not injuriously affect 
the subs~antial rir)lts of accused. 
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7. The evidence clearly supports the findings of guilty as approved by 
the reviewing authority. Accused first solicited intercourse but the girl 
re.fused, s~ing that she was not that kind of a girl. When she wanted to 
go home he plD;.J.ed her down on the bank. When she screamed, he took out his 
knife and said he would not 1et her go until he got what he wanted. Inter
course followed, during which his left arm was around her ne~k and a knife 
was in his left hand near her face. She received a slight cut on her neck. 
The girl did not voluntarily consent, to the act but submitted through fear 
of her life. The fact that she screamed was corroborated by the testimony 
of three witnesses who heard screams from the direction of the drive at the 
approx:i.Iliate time of the occurrence. The testimony of Athawes and :Mrs. Marsh, 
as to the statements made by the victim, are corroborative of the girl's 
version of the incident. Accused admitted that sexual intercourse was 
accomplished but claimed that it was with her consent. The question as to 
whether the victim consented to the act of intercourse or whether it was 
committed by accused by force and violence against the will of his victim 
was one of fact within the exclusive province of the court. Inasmuch as the 
finding is supported by competent, substantial evidence it will not he dis
turbed by the Board of Review on appellate review (C:M ETO 132, Kelly et al; 
CUETO 397, Shaffer; CM ETO 492, Lewis). The evidence clearly established 
the fact·that accused did, at the time and place alleged, have carnal 
knowledge of the girl forcibly, feloniously and against her will which facts 
constitute rape (CM ETO 90, Edmonds; CM ETO 397, Shafrer; CM ETO 611, Porter), 

8. The court round accused guilty of rape in violation or Article of 
ITar 92 and or assault with intent to do bodily harm with a dangerous weapon 
in violation of Article of War 93. The court sentenced accused to 
dishonorable discharge, total rorfeitures and confinement at hard labor for 
life. Article of Vlar 92 provides that a person who commits murder or rape 
shall suffer death or imprisonment for life as a court-martial may direct. 
No mention is made in the Article of dishonorable discharge or total 
forfeitures. The maximum punishment imposable for the offense of assault 
with intent to do bodily harm with a dangerous weapon is dishonorable 
discharge, total forfeitures and confinement at hard labor for five years
(r,:cu., pa.r.104.Q., p.99). However, the revie¥1ing authority disapproved the 
rindings of guilty of the Additional Charge and Specification (assault with 
intent to do bodily harm with a dangerous weapon in violation of Article of 
:'ia.r 9.3) and approved the sentence. As the reviewing authority d:i,sapproved 
the findings of guilty of an offense expressly made punishable in part by 
dishonorable discharge and total forfeitures, the question arises as to 
whether the.sentence as approved is legal. 

It is well settled that upon a conviction of an offense under Article 
of War 92, dishonorable discharge m~ legally be imposed with life imprison
ment provided the court expressly includes the dishonorable discharge in the 
sentence. A sentence of dishonorable discliarge is not to be implied from a 
sentence that imposes life imprisonment or any other punishment (Tu:CM., 
par.103, p.92; Dig.Ops.JAG,,1912-1930, sec.1387, p.688; Dig.Ops.JAG.,1912
1940, sec.402(4), p.250). 
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Th~ foregoing principle was adopted in an opinion of The Judge 
Advocate General dated 17 January 1919 (250.479, ~' Charlie), wherein 
it was stated that: 

"The fact that the 92..d Article of War does not 
-in terms provide for such dishonorable discharge 
does not negative the power of the court in this 
respect. *** the grant of power to imprison for 
life, a punishment which results in the perman
ent removal of the· accused from military service, 
necessarily includes the power to dishonorab~ 
discharge such accused. 11 

In a letter to the Assistant Judge Advocate General, Branch Office, 
ETO, APO 871, dated 3 Aueust 1943, The Judge Advocata General stated that 
"While the '.Payne opinion is limited to the power of the court to impose 
dishonorable discharge, the same reasoning would apply to the right of the 
court to impose total forfeitures" (Underscoring supplied). 

Uhile the Board of Review is unable to follow the implication of 
the Payne opinion, in view of the foregoing it now feels itself constrained 
to hold that upon conviction of the offense of rape alone in violation of 
Artic1e of War 92, it would have been within the province of the court to 
impose dishonorable discharge and total forfeitures with life imprisonment, 
and that the sentence as approved is legal. 

In CM ETO 268, fil£k§, the Board of Review held ·upon a conviction 
under AW 92 that dishonorable discharge but not total forfeitures ma.Y be 
imposed with life imprisonment. That part of the Ricks case which holds 
that total forfeitures may not be imposed with life imprisonment is hereby 
overruled and should not be followed. · 

9. The charge sheet shows that accused is 22 years of age and was 
inducted 1 September 1942 to serve for the duration df the war plus six 
months. He had no prior service. 

10. The court was legally constituted and had jurisdiction of the 
person and of the offenses. No errors injuriously affecting the substantial 
rights of accused were committed during the trial. The Board of Review is 
of the opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentence. Confinement of accused in a 
penitentiary is authorized for the crime of rape by 35 Stat. 1143, 18 u.s.c., 
457; 35 Stat. ll52, 18 u.s.c., 567; AW 42; War Department letter·AG 253 
(2-6-41) E, 26 February 1941. Accused's return to the United States is 
authorized (GO #37, ETOUSA, 9 Seilj;ember 1942 as amehded by GO #63, ETOUSA, 
4 December 1942). 
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Branch 0.:f'f'ice of The Judge Advocate General 
with the 

European Theater of' Operations 
. APO 871. 

Board of Review. 

l S' SEP 1943ETO 709. 

UNITED STATES ) EI(l.HTH Am FORCE. 

v. Trial by G.C.M., convened at USAAF 
Station #446~ APO 6JS, 30 July 1943. 

Private HENRY (NMI) LAKAS Sentence: Dishonorable discharge, 
(34339722), 9th Airdrome total f'orf'e.;ltures and confinement atI
Squadron, VIII Air Support hard labor -ror life. Penitentiary, 
Command.. ~ Lewisburg, Pennsylvania. 

CONCURRING (IN PART) and DISSENTING (IN PART) HOLDING 
by.RITER, Judge Advocate. 

1. The accused in this case was brought to trial upon the following 
charges and specifications: 

CHARGE: Violation of' the 92nd. Article of War. 
Specification: In that Private Henry (NMI) Lakas, 

9th Airdrome Squadron, VIII Air Support Command, 
did, in the back drive of Stork House, at Lambourn, 
Berks, England, on or about 4 July 1943, forcibly 
and feloniously, against her will, have carnal 
knowledge of Mary Frances Cullinane. 

ADDITIONAL CHARGE:Violation of the 9Jrd Article of War. 
Specification: In that Private Henry (N11!) Lakas, 

9th Airorome Squadron, VIII Air Support Command, 
did, in the back drive of Stork House, at Lambourn, 
Berks., England, ori or about 4 July 1943, with 
intent to do her bodily harm, commit an assault 
upon Mary Frances Cullinane by cutting her on the 
neck with a dangerous weapon, to-wit, a knife. 

He pleaded not guilty to and was found guilty of both charges and of' the 
specifications thereunder. He was sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to become due and to 
be confined at hard labor for his natural life. . The reviewing authority 
disapproved the findings of guilty of the Additional Charge and the Specif'i 
ation thereunder, approved the sentence, designated the United States 

'"1r:Nr-JOENT1Al 




(230) CONFIDENTIAL 

Penitentiary, Lewisburg, Pennsylvania as the place of confinement and 
forwarded the record of trial- for action pursuant to Article of War 5oi• 

2. The Board of Review holds the record is legally sutficient to 
support the finding or guilty of the of.tense· alleged in -the Charge and its 
Specification and legally sufficient to support the sentence. I am in 
accord with the· holding of the Board or Review tha.t the record is legally 
sufficient to support the findings that accused was guilty of the crime of 
rape upon the person named in the Specification of the Charge at the time 
and place alleged. However, I cannot agree with the Board of Review in 
its conclusion that the approved sentence is legal. 

3. The Board of Review in its holding in the instant case overrules 
its prior holding CM ETO 268, ~' which announced the rule that upon a 
conviction for an offense under the 92nd Article of War total forfeitures 
may not be imposed in addition to a sentence of life imprisonment. The 
action of the reviewing authority in the instant case in disapproving the 
finding of guilty of the Additional Charge and Specification without 
adjusting the sentence consistent with the rule established in the Ricks 
case required the Board of Review either to strike down that part of the 
sentence including total forfeitures and thereby sustain the doctrine of 
the Ricks case or, in the alternative, to overrule the Ricks case. The 
issue is inescapable. 

Manifestly the issue was created by the disapproval of the find
ing of guilty of the Additional.Charge under lUi 93 and its Specification 
alleging assault with a dangerous weapon. Had such finding been approved 
the sentence in the instant case would be valid under the rule declared by 
the Board of Review in CM ETO 422, Green, wherein it was written: 

"An accused convicted of murder under the 92nd 
Article of·War 'shall suffer death or life 
imprisonment as the court-martial may direct' 
Conviction of the offense of assault with 
intent to do bodily harm with a dangerous 
weapon, instrument or thing' under the 93rd 
Article of War permits the imposition ot such 
punishment as the court-martial may direct 
excepting the death penalty. The accused in 
the instant case was found guilty of both 
offenses and was sentenced to be dishonorably 
discharged the service, total forfeiture of 
a.1J. pay and allowances due or to become due 
and to be confined at hard labor for his 
natural life. The sentence is legal. 
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In CM ETO 268 Ricks, the accused was found 
guilty of murder under the 92nd Article of 
War and was sentenced to dishonorable dis
charge, total forfeitures and confinement 
at hard labor for his natural life. The 
Board of Review (AJAG.,·ETOUSA, concurring) 
held that part or the sentence involving 
total forfeitures to be void, but sustained 
the sentence with respect to the dishonorable 
discharge and life imprisonment. The instant 
case is distinguishable from the Ricks case 
inasmuch as the present accused was convicted 
not only of murder under AW 92 but also of 
assault with intent to do bodily harm with 
a dangerous weapon under AW 93. The finding 
of guilty, of the Additional Charge under 
AW 9J furnishes the legal basis for sustain
ing that part of the sentence adjudging total 
forfeiture." (CM ETO 422, Green, par.15, p.29). 

4. A Stll11I:lary of the holding of the Board of Review in the Ricks case 
is necessary in considering the problem now-presented. Ricks was charged 
with murder under the 92nd Article of Har. He was found guilty of the 
Charge and Specification and was sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to beco:rre due and to 
be confined at hard labor for life. The reviewing authority approved the 
sentence and designated the United States Penitentiary, Lewisburg, Pennsyl
vania as the place of confinement. The record was legally sufficient to 
sustain the finding of guilty of the offense charged. The Board of Review 
considered at length the sentence and concluded that dishonorable discharge 
may qe coupled with life imprisonment but·that total forfeitures were not 
authorized by the statute. 

5. The solution of the problem presented requires a determination of 
the intention of Congress in enacting the 92nd Article of War. The legis
lative intention must primarily be discovered from the la.ngu8.ge of the 
statute itself (United States v. Goldenberg, 168 U.S. 95; 42 L. Ed., 394) 
but the history of the statute may be properly considered in construing and 
interpreting it (United States v. Raynor, 302 U.S. 540, 82 L. Ed., 413; 
United States v. Morrow, 266 U.S. 531, 69 L, Ed., 425). 

The progenitor of the 92nd and 93rd Articles of War was the 5Sth 
Article of Ylar contained in the American Articles of War-of 1874 enacted 
22 June 1874. Winthrop in commenting upon the 58th Article states: 
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"ORIGIN AlID OBJECT. This provision, which, with 
but a single material change of language, is a 
republication of s. 30 of the Act of Congress of 
March 3, 1863, c. 75, appeared first as an Article 
of War in.the Revision of 1874. Prior to its 
enactment. conrt-martia.l were not invested, either 
in peace or war, with a jurisdiction of the violent 
crimes cognizable by the civil courts, except where 
the same directly Brejudiced tgood order.and mili
tary discipline,' ·In 1863, however• during the 
late civil war- the provision, incorporated in 
this Article, initiated in our military law the 
marked innovation of investing general courts
martial with jurisdiction, in time of war, &c., 
of the graver civil crimes when committed by 
military persons, without regard to whether such 
crimes directly prejudice military discipline or 
affect the military service. Its main object 
evidently was to provide for the punishment of 
these crimes in localities where, in consequence 
of military occupat.ion, or the prevalence of 
martial law, the action of the civil courts is 
suspended, or their authority can not be exercised 
with the promptitude and efficiency required by 
the exigencies of the period and the necessities 
of. military government. 11 (W-intbrop 1 s Military Law 
&Precedents, Reprint~ p.667). (Underscoring supplied). 

The 58th Article of War provided as follows: 

"Art.58. In time of war, insurrection, or rebellion, 
larceny, robbery, burglary, arson, ma:yhem, man
slaughter, murder, assault and battery with an 
intent to kill, wounding, by shooting or stabbing, 
with an intent to commit .murder, ~' or ·assault 
and battery with an intent to commit rape, shall 
be punishable by the sentence of a general court
martial1 when committed by persons in the military 
service of the United States, and the punishment 
in any such case shal.1 not be less tha.n the of the 
punishm.ent provideg, fo~ the·like offence, by the lawfV' 
State, Territory, or District in which such offence 
may have been committed." (Underscoring_supplied). 

It will be noticed that the Article concludes with the following injunction: 

"and the punishment in SirY such case shall not be 
less than the punishment provided, for the like 
offence, by the laws· of the State, Territory, or 
District in which such offence may have been 
committed." · 
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Winthrop discusses the punishment clause as follows& 

"These words, in directing that the punjshment 
imposed by the sentence shall not be less, 
i,e, less severe, than that authori3ed by the 
loc law e entl so contem late that 
such unisbment shall in art at least be 
of the same species as that thus authorized. 
Such is certainly the reasonable construction. 
But the Article, in thus fixing a minimum for 
the punishment to be adjudged by the court
martial, leaves it discretionary with the court 
to add to such punishment if it thinks proper, 
and if such addition be practicable, ·THus, 
where death is the statutorv penalty, the sen
tence of the court-martial must be capital also, 
But where the penalty is imprisonment for a 
certain term or fine for a certain amount · 
both .. the court-I!lart · while it t ·im o 
an im risonment of at least as lon a term or 
a fine of at least as 1 e an amount or both 
may,·if deemed just,·increase such penalty 1 or 
penalties at will; its discretion in the matter 
being without limit except in so far as it may 
properly be controlled by a principle analogous 
to that of the constitutional prohibition of 
1cruel and unusual' punishments, So, the court 
ma ad'ud e in addition to.the enalt res
cribed the local law whether or not itself 
enlar ed a f'urther unishment of a milit 
character anpropriate to the case, such as._ 
dismissal, discharge, reduction,- forfeiture, 
suspension, &c, 

Where indeed the civil statute, in awarding 
a particular punishment, fixes a maximum and a 
minimum for the same, as where it assigns to 
the offender confinement in a penitentiary for 
a term not less than a stated number ~f months 
or greater than a stated number of years, the 
Article v.rill be satisfied by a sentencing of 
the accused to the minimum term thus established, 
while of course even the maximum may legally be 
exceeded. But where- as is sometimes done- the 
statute merely establishes a maximum, as where 
it enacts that the offender shall be punished 
by ir.iprisonnent for a ter11 not to exceed a 
certain number of years, or by a fine not to 
exceed a certain sum named, then, as any degree 
of the punishment ;1ithin such limit is legal, 
the court-martial i:J without any restriction 
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whatever, under the Article, as to the term 
or a.mount which it shall-impose by its sen
tence. 

'For the like offence.• Like means same 
or similar, and in general the 1like 1 offence 
in the local statute will readily be-distinev~sh
ed. Where the statute establishes two or more 
degrees of an' offence, with different punishments 
for the several degrees, it will be sufficient 
for the court-martial to impose the punishment 
belonging to the degree to which the offence 
found by it is 'like' or corresponds. Vlhere 
the common-law offence, as charged and folUld, 
can not readily be assimilated to either of 
the degrees of the offence as defined in the 
statute, it will be safest for the court to 
impose a plUli~hment not less than that provided 
for the first or highest degree." (Winthrop's 
Military Law &Precedents, Reprint, p.689-690). 
(Underscoring supplied). 

When the Articles of War were re-written in 1916 the 58th Article 
of War of the :lr8'74 code was subjEicted to radioal treatment. The crimes of 
murder and rape were separated for the first time from the other offenses 
denounced in the 58th Article. Accordingly we discover in the 1916 
codification the following: 

11Art.92 Uurder-Rape.- -Any person subject to 
military law who co:rr.mits murder or rape shall 
suffer death or imprisonment for life, as a 
court-martial may direct; but no person shall 
be tried by'court-martial.for murder or rape 
committed within the geographical limits of 
the States of the-Union and the District of 
Columbia in time of peace. 11 (R.S.1342 as 
a.mended Act of Aug 29, 1916; 39 Stat. 650-670). 

"Art.93 Various crimes.- Any person subject 
· to military law who commits manslaughter, .. 

meyhem, arson,· bUrglary, robbery, larceny, 
embezzlement, perjury, assault with intent to 
commit'any felony, or assault with intent to 
do bodily harm, shall be plU1ished as a court
martial inay direct." (R.S.1.342 as a.mended Act 
of· Aug 29, 1916; 39 Stat. 650-670) _

The 1920 codification (sec.11 Chap.II, Act of June 41 1920; 41 
Stat. 805; 10 u.s.c. 1564) re-enacted the 92nd Article of War eY.actly as 
it .appeared in the 1916 codification. The 93rd Article of War was re
enacted except for the following addition; After the word 11 burglary11 the 
\7ord "house-breaking" was inserted; after the word "perjury" the words 
"forgery, sodor:iy11 were inserted; after the r1ord· 11 felony 11 the Vlords "assault 
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with intent to do b6dily harm with a dangerous weapon, instrumen:c, or other 
thing" were inserted (sec.l, Chap.II, Act of June 4, 1920; 41 Stat. 805; 10 
u.s.c. 1_565). 

6. The Board of Review in the instant case refers to the opinion of 
The Judge Advocate General dated 17 Jan 1919 (250.479, ~' Charlie), 
wherein was discussed the legality of inclu!:ling a dishonorable discharge 
with the sentence of life imprisonment resultant upon conviction under the 
92nd Article of War. The following statement was made in the cited opinion: 

1!It may be noted that the 9.3d Article of War 
which punishes assault with intent to kill 
and assault with intent to do bodily harm 
both of which are lesser offenses inclUded 
fn the crime of murder· does give such power 
(to include dishonorable discharge in the 
sentence) and it is inconceivable that it 
was the legislative intention to withhold 
it in cases of murder under the 92d Article 
of War. 11 {Parenthetical insertion). 

I believe the foregoing reasoh advanced by The Judge Advocate 
General to sustain the imposition of a dishonorable discharge· in addition 
to the sentence of life imprisonment is unsound, and that it will fall of 
its own weight when the history of the 92d and 93d Articles of War is 
considered. , 

Until the 1916 codification, murder and rape were denounced in the 
same Article as the crimes of larceny, robbery, burgla.r;Y, arson, ·etc., 
{A~ 53, 1374 code). The punishment for the offenses thus denounced were 
not "less than ·the punishment provided, for the like offence, by the laws 
of the State, Territory, or District, in which such offence may have been 
committed". The operational effect of sucli provision is discussed by 
11inthrop in the quotation above set forth. \Then the 1916 Articles were 
enacted, Congress saw fit to segregate the crimes of murder and rape from 
those other offenses of the civil law with which murder and rape had been 
associated under the 58th Article of War of the 1874 code. Can it be said 
that such separate treatment was a mere matter of convenience or of draughts
manship? 

In the case of United States v. ·McClure, 305 U.S. 472, 33 L. Ed., 
297, the Supreme Court of the United States had occasion to consider· the 
effect of a situation involving the construction of Sections 304 and .305 
or the World War Veterans Act (Act of June 2, 1926, 44 Stat. 686). These 
sections were originally Section 408 or the ilar Risk Insurance Act {42 Stat. 
147), but by the Act or June 7, 1924 {43 Stat. 607) Section 408 was severed. 
e.nd. thereafter appeared as two separate and distinct paragraphs, Sections 
304 and 305. The Supreme Court said: 

- 7 



(236) CONFIDENTIAL 

"While·both sections emanated from a single 
.prior section, Congress· evidently separated 
them to provide for the·indiviCiual treatment 
that has been given reinstatement as dis
tihgliished from revival of lapsed policies•. 
A deliberate separation of ·the two parts of 
the old section - applying a restriction to 
one and not to the other - indicates that a 
change was intended. 11 

The.· distinguishing· feature ·between· the 92d Article of War and the 
93d Article of War is that portion thereof.which·pertains'to punishment. 
Crimes denounced:by·the 93d Article of War "shall be punished as a court
martial may:direct. 11 .Punishment therein is limited by·the provisions of 
AW 43 and by such maximum penalties as may be .prescribed.' by the President 
under·authbrity conferred upon him by AW 45. Except as to these limita
tions the cohrt is. vested with i'ull discretionary authority in prescribing 
the punishment. · Within the field where Congress has granted the court this 
discretion total f''orfeiture is recognized as a legitimate method of punish
ment (Winthrop's I~lilitary Law & Precedents, Reprint, pp.427 ,433). 

The 92d Article of War approaches the matter of punishment in a 
radically tlifferent manner. It requires that a murderer or rapist "shall 
suffer death or imprisonment f'br life, as a court-martial may direct". 
This difference in method of prescribing punishinent in comparison with the 
93d Article cannot be ignored.. A broad discretion was granted to the court 
in fixing punishment under the 93d Article. Opposed to such process, the 
92d Article authorizes only two punishments: death or life imprisonment. 
Within this narrow sector the court may exercise it's discretion. It may 
elect to sentence an accused either to be imprisoned for life or to be 

·executed. When Congress severed the old 58th Article ·of Har and classified 
the crimes of murder and rape separately from the other heinous offenses · 
there is a definite indication that a change was intended (United States v. 
LicClure (supra)). The argument of The Judge Advocate General in his 
opinion above mentioned wholly ignores this situation. Reason and logic 
appear to dictate that Congress f'uJ.ly intended to fix its own penalties 
for murder and rape committed in time of war and did not intend for the 
court to have any latitude in the matter except as applying one or the 
other punishment, viz: death or life imprisonment. This conclusion is 
emphasized by the f'act that 11 ilo person shall be tried ~J court-martial for 
milrder or rape committed within the geographical limits of the States· of 
the Union and the District of Columbia in time of peace11 • Congress may 
well have believed that the crimes of murder and rape when committed by 
military personnel in time of war assume a much more serious mien than when 
committed in times of peace. The relationship of such offenders to mili
t'a.r'y 'discip!ine in time of war carmot be ignored. _ Inasmuch as jurisdiction 
was conferred upon militiry court's to try such offehders in time .Of wa:r, 
the implication is definite that Congress intended for itself to nominate 
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the penalties and not allow the courts in these serious and.heinous 
offenses to exercise a:ny discretion except as to electing between the two 
modes of punishment prescribed. 

When the historical background of the 92d and 93d Articles of Viar 
is considered in conjunction with the sharp difference in pJ:u-.aseology used 
by Congress in prescribing the punishment under the two Articles there 
appears but little basis for the contention that punishments authorized by 
the 9.3d Article are by implication authorized under the 92d Article. 

7. The Board of Review in the ~ case quotes the following state
ment from :'/i...'1throp: 

11 In imposing sentence for the offenses made 
punishable under these Articles,.the province 
of' the court is simply ministerial - to pro
nounce the judgr:ient of the law. It has no 
povier to affix a _punishment·. either more or 
less severe, or other, than that specified: 
any different or additional punishment is 
simply a nullity and inoperative. ~"*X"**• 
Indeed in all cases of punishments of the 
mandatory class, it is not the court which 
decrees the penalty but the statute; the 
distinctive function of the ~ practically 
terminating with the conviction. 11 (Hinthrop 1 s 
Lilit~~ Law &: Precqdents, 2nd Ed., p • .395). 

The above principle.is based upon Chief Justice Marshall's declaration in 
United States v. Wiltberger, 5 iihea"t;, 76, f:J4 1 5 Le FAi., 37 1 42: 

11 Tho rule that penal laws are to be construed 
strictly, is perhaps not much less old than 
construction itself. It is founded on the 
tenderness of the law for the rights of 
individuals; and on the plain principle that 
the power of punishr.ient is vested in the _ 
legislative, not in the judici~l department
*'****• The intention of the legislature is 
to be collected from the WOJ;'ds they employ. 
m1ere there is no a.r.ibiguity in the v1ords' 
there is no room for construction. The case 
must be a strong one indeed, which v.ould 
justify a court in depart4ig from the plain. 
meaning of Y1ords, especially in a penal act, 
in search of an intention which .the words 
themselves did not suggest. ****11 • (5 v'fueat1 
94; 5 L. Ed., 42). 

The rule thus announced has been consistently confirmed: 
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"Criminal and penal statutes J;l.Ust be strictly 
construed; that is, they cannot be enlarged 
or extended by intentment, implication, or by 
any equitable considerations. In other words, 
the language cannot be enlarged beyond the 
ordinary meaning of its terms in order to 
carry into effect the general purpose for 
which the statute was enacted. Only those 
persons, offenses, and penalties, clearly 
included, beyond a:rry reasonable doubt, will 

·be considered within the statute's operation. 
They must come clearly within both the spirit 
and the letter of the statute, and where there 
is any reasonable doupt, it must be resolved 
in favor of the person accused of violating 
the statute; that is, all questions in doubt 
will be resolved in favor of those from whom 
the penalty is sought. ~. Nor can the 
court, as a general rule, supply or correct 
any omission of the legislature regardless of 
what may be its cause. And it matters not 
that the court believes that the statute should 
have been more comurehensive, or that a strict 
construction prodµces an undesirable result. 
Since the power to inflict punishment is vested 
in the legislature rather than in the courts, 
there is considerable danger in SUDjecting 
criminal or penal statutes to a liberal con
struction, lest the court invade the province 
of the legislature. Moreover, the creation 
of an offense by interpretation may operate 
to entrap the unwary and ignorant and threaten 
the rights of the people generally. As is 
obvious, the rule of strict construction 
largely and properly grows out of the tender
ness of the law for the rights of the individual. 11 

(Crawford 1 s Statutory Construction, sec.240, 

pp.460-464). (Underscoring supplied). 


"*****, statutes which subject one to a punish
ment or penalty, or to forfeiture, or a summary 
process calculated to take away his opportunity 
of making a full defense, or in any way deprive 
him of his liberty, are to be construed strictly. 
And the degree of strictness will depend some
what on the severity of the punishment they 
inflict." (Bishop on Statutory Crimes, 3rd Ed., 
sec.193, pp.216,217). 
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"It is urged, however, that if the literal 
meaning of the statute be as· indicated' above, 
that meaning should be rejected as leading 
to absur~ results, and a construction adopted 
in harmony with.what is thought to be the 
spirit-and' purpose of the act in order to 
give effect to the intent of Congress. The 
principle sought to be applied is that 
followed by this Court in Church of the Holy 
Trinity v. United States, 143 U.S. 457, 36 L. 
ed. 226, 12 s. Ct. 511; but a consideration 
of what is there said will disclose that the 
principle is to be applied to ovez<ride the 
literal i;erms of a statute only under rare 
and exceptional circumstances. The illustra
tive cases cited in the opinion demonstrate 
that to justify a departure from the letter 
of the law upon that ground, the absurdity 
must be so gross as to shock the general 
moral or connnon sense• Compare Pirie v. · 
Chicago Title &T. Co. 182 U.S. •438,451,452, 
45 L. ed. ll71,ll78,ll79, 21 S. Ct. 906. 
And there must be something to make plain 
the intent of Congress that the letter of· 
the statute is not to prevail. Treat v. 1/hite, 
181 U.S. 264,268, 45 L. ed. 853,854, 21 S. 
Ct. 6ll. 11 (Crooks v. Harrelson, 282,u.s. 55, 
59,60; 75 L. Ed. 156,175). 

"*****• But the object of all construction, 
whether of penal or other statutes, is to 
ascertain the legislative intent; ·and in 
penal statutes, as in those of a different 
character, 'if the language is clear, i~ is 
conclusive.• ""'(Osaka Shosen Kaisha Line, etc. 
v. United States of America, 300 U.S. 98,101; 
81 L. Ed., 532~535; Cf: United States of 
America v. Noveck, 271 U.S. 201; 70 L. Ed., 
904; United States v. Scharton, 285 U.S. 518, 
76 L. Ed., 917). . 

"Penalties and forfeitures in addition to those 
stated in a statute will not be implied. 
~i1estern Fidelity & Guarant1 Co. v. Marks, 
142 Pac. 524, 37 Hevada 306) 11 • (59 C.J., sec.660, 
p.l116, note 25). 

The phraseology of the 92nd Article with respect to punishment.
11shall suffer death or imprisorunent for life, as a court-martial may direct" 
is specific, explicit and direct. There is nothing to interpret or construe. 
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The penalty of 11 death11 needs no further description; it is the ultimate._ 
"Imprisonment for life" likewise describes without qualification a punish
ment which is on1y one degree less severe than death. The rules of 
statutory construction'anno'tlnced by the above cited· authorities) apply with 
force and vigor. 

·The Board of Review in the~ case applied the foregoing rules 
of statutory construction insofar as total forfeitures were concerned, but 
concluded that Congress must have legislated with knowledge of the long 
established custom and practice of Courts-Martial of· imposing the sentence 
of dishonorable discharge in conhection·with a sentence of life imprisonment 
and therefore, by implication, read into the 92nd Article of iVar authority 
for the court to· include the sentence of dishonorable discharge with the 
sentence of life imprisonm~nt. The writer hereof, as a member of the Board 
of Review, gave his asseht1 to the ~ holding. However, after further 
thought and study he now believes that the holding in this respect is 
subject to legitimate criticism and is illogical. It fails to follow the 
reasoning of the above quoted authorities to its logical conclusion. The 
Board was undoubtedly influenced by the :fil.lowing provision appearing in the 
IJanual for Courts-IJartial: · 

"*** For instance1 the sentence of the court 
upon- conviction of a violation of AW 95 must 
be dismissal; nothing less in a:ny evwt, and, 
if convicted of that alone, nothing more. 
However, upon conviction of an offense under 
AW 921 dishonorable discharge· may- legally be 
imposed with life imprisonment. ***" (MCM 1 

192S, par.103, p.92). 

A fearless and consistent application of the well settled rules 
of statutory construction previously set-forth, compels the conclusion that 
neither the sentence of dishonor.able discharge nor the sentence of total 
forfeitures may be imposed under the 92nd. Article as concomitant punishments 
with life imprisonment. The above quoted provision from the Manual exhibits 
the identical inconsistency as the ~ holding. It declares that the 
sentence o~ the court upon conviction of violation of AU 95 shall be 
11 dismissal11 and 11n.othfng les's11 or "nothing more". In the next sentence, 
v1hich interprets AW 92 it reads 11 dishonorable tl.i'l3charge11 into the Article 
but remains silent as to "total forfeitures". Total forfeitures as a form 
of punishment were as well recognized and established as a custom and. usage 
of the service as dishonorable discharge (Winthrop 1s· ~.lilitary Law & 
Precedents - 2nd Ed. - p.427) when Congress enacted the 92nd Article. If it 
legislated in contemplation of one usage it legislated equa.il.y in contempla
tion of the other usage. One cannot be included and the other excluded. 
The defect in the ~ holding is that it excised only a part of the 
illegal punishment, viz: total forfeitures. The part thereof imposing 
dishonorable discharge was likewise subject to the same interdiction. 

It is rrry considered opinion, that the provision of the Manual 
authorizing the imposition of 11 dishonorable discharge 11 in oonnecti on vd th 
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a sentence of "life imprisonment" upon conviction of violation of AW 92 ia 
unauthorized by Congress. . It is administrative legislation and therefore 
without force or effect (Winthrop's Military Law &Precedents - 2nd F.d. 
p.33). Ergo, the sentence of "total forfeitures11 may not be added to such 
sentence. The doctrine of the ~ case should be confirmed, and extended 
as· herein set forth to include the nullifying of sentences of 11dishonorable 
discharge". · 

S. It may: be advanced arguendo that the punisllments prescribed by the 
92d Article are not "optional mandatory punishments, but rather as limiting 
punishments, - that is as fixing the maximum ~d minimum limits of the 
punish!nents that may be adjudged, and authorizing the court to enter the 
field between. In such event, since a death sentence may be commuted to 
dishonorable discharge, total.forfeitures and ;Life imprisonment, the latter 
sentence is less than death, and obviously is greater ihan life imprisonment 
alone. Such a sentence then being within the prescribed limits, the court 
is authorized to impose it". (See letter from Brig. General L. H. Hedrick, 
Assistant Judge Advocate-General, ETOUSA., to The Judge Advocate General, 
21 :&lay 1943). . 

In making a search and examination of the authorities cogent to 
this suggested constru.ction of. the. -92d. Arti.cle I have found an interesting 
situation arising out of ~ction 268 of the Judicial Code 28 u.s.c.A. 385 
which reads in part as follows: 

11 The said courts shall have power **** to puni.sh, 
b'J fine ~ imprisonment, at the discretion of 
the court, contempts of their authority. Such 
power to punish co.ntempts shall not be construed 
to extend to any cases except the mis~ehavior of 
any person in their presence, etc. ****"• 

It will be seen that there is /1 paraJJ.el between this· 11 contempt11 statute 
and the 92d Article of War in respect to the punishments prescribed& 

Sec,268 Judicial Code A,W. 92 

11 to punish, by fine .Q£ "Shall suffer death or 
imprisonment, at the dis imprisonment for life, as 
cretion of the court11 • · the court-martl al may direct" •• 

Section 268 of the Judicial Code had its origin in Act of Sept 24, 1789 
(Judiciary Act) Chap,20, Sec.17, 1 Stat, S3. Section 17 of the Judiciary 
Act was carried forward into the Act of Mar 2, 1831, 4 Stat. 1$71 in practic
ally its origina:J, terms and was re-enacted without change in the Judicial 
Code as Section 26S. 

In the case of Ex parte Robinson, (19 Wall. 505, 22 L. F.d.., 205) 
the Supreme Court had occasion to apply the statute as it then stood under 
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the act of 1831. Robinson, an attorney, was punished by the District 
Court of the United States for the Western.District of Arkansas, for an 
alleged.contempt. He was sentenced to disbarment from practice. He 
applied to the Supreme Court for a writ of mandamus. directe~ to the 
District JUd.ge compe;lJ.~ hiln.·to reinst~te his name. on the list of attorneys. 
In its opinion the Supreme Court assumed that Robinson had commi't;ted a con
tmnpt in the presence· of the 'court and the question presented was whether 
the district judge had authority to· ~sbar Robinson for the alleged contempt_. 
In holding that the punishment.·was· not authorized by the statute the Supreme 
Court saids 

"TJie.law happily prescribes the punishm~n.t 
which the court can impose for contempts. 
The 17th section of the Judiciary .Act ot 
1789, l Stat. at L., 73, declares that the 
court ·shall have power to punish con\empts 
of their authority in any ®,use pr hear;J.ng 
before them, by t'ine or imprisonment, at 
their discretion. The enactment is a limit,;. 
ation upon the manrier in which the po~er 
shall be e:x:ercisedj and. mu.st be held to be · 
a negation of all.other modes of punishment. 
The judgment of the court disbarring the 
petitioner, treated as a punishment for a 
contempt, was, therefore~ unauthorized and 
void." (~ L. Ed., p.208J. 

In the recent decision of the Supreme Court in re William v. 
Bradley (]41'{ Ed., Advance Opinions 1942-1943, Vol.S7, No.S, p.441), Bradley 
was found guilty by the Circuit Court o.t: Appeals of the 3rd circuit of a 
contempt under present Sec~ion-268 of the Jud.ici~ Code for intimidating a 
witn~ss in a corridor adjoining the court•room. The court sentenced 
Bradley to six months imprisonment, to·pq a fine.of $500 and to stand 
committed until he com,plied with the sentence. Bradley was tak6n into 
custody and qommitted to prison and soon thereafter paid his fine to the 
court. Later the court realised the sentence was erroneous and delivered 
to the clerk an order amending it by omitting a:n:y fine and retaining only 
the six months imprisonment~ The court instructed the clerk, who still · 
held the money, to return it to Bradley's attorney. The latter rei'u.sed 
to receive it and the clerk continued to hold it. Bradley being in jail 
petitioned the Supreme Court to grant certiorari. With respect to the 
original sentence the Supreme Court said: "The sentence was erroneous, *** 
the sentence could only be a fine or imprisonment." The Supreme Court 
cited the Robinson case (supra) as authority together with two othe:r 
decisions: Ex parte Lange, 18 Wall. 16.3,176; 21 L. Ed., 872-PflS and Clark 
v. Unit~d States, 289.U.S~ l; 77'L. Ed., 993• 
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The Lange case arose out of Lange's alleged violation of the Act of 
June 8, 1872 (17 Stat. 320, sec.290) for Sr.laJ.ing, purloining, embezzling, 
and.appropriating to his· own use -certain mail bags belonging to the Post 
Office department. He was found guilty of appropriating bags of the value 
of less than $25, the punishment for which as provided in the statute was 
imprisonment for not more than one year,· or a fine of not·less than $10. nor 
more than $200. He was sentenced under such conviction to one year's im
prisonment and to pay a :iJ;200 fine. Lange was committed to jail and the next 
day paid his fine to the· clerk who paid the same to the Treasurer of the 
United States. Thereafter on a writ of habeas corpus the same judge vacated 
the former judgment and the prisoner was sentenced to one yeax 1 s imprisonment. 
A second writ of habeas corpus was issued upon discharge of which Lange 
appealed to the Supreme Court. In holding the original punishment erroneous 
the Supreme Court said: 

11We are of opinion that when the prisoner, 
as in this case, by reason of a valid 
judgment, had fully suffered one of the 
alternative punishments to which alone 
the law subjected him, the power of the 
court to punish further was gone; ***"• 
(21 L. Ed., .878-879). . 

In the Clark case the defendant was adjudged by the District Judge 
guilty of criminal contempt in that with intent to obstruct justice she gave 
answers knowingly misleading and others knowingly false on her voir dire 
examination as a juror. The conviction was affirmed by the Circuit Court 
of.Appeals but was remanded to correct an error in the satence (61 Fed., 2nd, 
695). The Supreme Court's opinion.does not discuss this erroneous sentence 
but full consideration of same is found in the Cpurt of Appeals opinion in 
68 Federal (2nd). · 

The basis of these decisions is clearly that when a court by statute 
is authorized to adjudg&two alternative penalties, the discretion of the 
court is confined to those penalties. It may adjudge ~ or the ~ but 
~ both and it cannot impose any other penalty than those speci~ied in the 
statute. This doctrine is amplified further in Elliott v. The East Pennsyl
vania Railroad Co. (99 U.S. 573; 25 L. F.d., 292), wherein the court refused 
to extend by implication the imposition of a penalty not eA'Pressed in the 
statute under consideration, s<cy"ing: 

11***** the conclusion is irresistable, 
that it was the intention of Congress to 
impo~e no other penalty for a failure to 
comply with the requirements of this 
section than the one which is specific
ally given." (25 L. Ed., p.293). 

Erskine v. Milwaukee &St. Paul Railway Co, (94 U.S. 619; 24 L. Ed., 
133) further illustrates the rule that a court will not read into a statute 

- 15 



(244) 


penalties not prescribed therein. (See also: Uestern Fidelity &Guaranty Co. 
v. Marks, (supra)' 

The foregoing decisions appear to be conclusive on the -question of 
the authority of a courts-martial to adjudge penalties under the 92d Article 
of 11ar. The court may P.lect between life imprisonment and death. Its 
discretion is confined to choosing between these two mandatory punishments. 
When the choice is made its discretion is exhausted. Vlhen sentencing an 
accused to life imprisonment it cannot add the additional punishments of 
11 dishonorable discharge" and "total forfeitures". 

The only remaining question arises out of the suggestion that the 
power to commute a death sentence imposed under the 92d Article to life 
imprisonment, dishonorable discharge and total forfeitures, modifies the 
conclusion above stated. The sentence of death is an alternative mandatory 
punishment under the 92d Article. The power tc commute it in the manner 
above stated is unquestioned. 

A sentence cannot be commuted except by the President or by a 
commanding general empowered by the President under AU 50 (I:.:CM., 192S, 87.Q, 
p.77). 

"Commutation is conditional pardon. It is 
pardon granted on the condition subsequent 
that the party receive and undergo a less 
severe punishment of a different nature- a 
condition·which, like aD conditions annexed 
to pardons, must be accepted or the grant 
will not take effect. In·military cases, the 
acceptance is general given, not formally,
but impliedly by the party's entering upon 
without objection, and duly undergoing, the 
substituted punishment. KKKKKk. Thus death 
may be commuted to dismissal or dishonorable 
discharge, or to imprisonment, or to both,
indeed to any recognized military penalty or 
combination of penalties, since any such 
penalty or combination is in law less griev
ous than the summwn supplicium of death. 
MK lE >E 11 x. Like other conditional pardon, 
commutation is, •in practice, employed at the 
time of the approval or confirmation of the 
sentence or punishment: unlike remission, it 
is rarely if ever resorted to at a later 
stage. 11 (Winthrop's 1.1ilitary Law & Precedents, 
2nd Ed., pp.471-472). 

The Supreme Court of the United States has definitely announced 
the rule that the commutation of a sentence is the exercise of the power of 
pardon and is not part of the judicial process: 
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"•••••. A pardon is an act of grace, pro
c.eeding from the power intrusted wi~h the 
execution of the laws, which exempts the 
individual on whom it is bestowed from the 
punishment the law inflicts for a crime he 
has committed. It is the private, though 
official act of the executive magistrate, 
delivered to the individual for whose 
benefit it is intended, and not communic
ated officially to the court. It is a 
constituent part of the judicial system 
that the judge sees only with judicial eyes, 
and lmows nothing respecting a:n.y particular 
case, of which he is not informed judicially. 
A private deed, not comnrunicated to him, 
whatever may be its character, whether a 
pardon or release, is totally unknown and 
cannot b~ acted on. The looseness which 
would be introduced into judicial proceed
ings would prove fatal to the great principles 
of justice, if the judge might notice and 
act upon facts not brought regularly into 
the cause. Such a proceeding, in ordinary 
cases, would subvert the best established 
principles, and overturn those rules which 
have been settled by the wisdom of ages ****•11 
(United States v. Vlilson, 7 Pet. 1501 161; 
8 L. F.d., 640-644). 

"Indisputably under our constituional system 
the right to try offenses against the criminal 
laws, and, upon conviction, to impose the 
punishment provided by the law, is judicial, 
and it is equally to be conceded that, in 
exerting the powers vested in them on such 
subject, courts inherently possess ample 
right ·to exercise reasonable, that is, judicial, 
discretion to enable them to wisely exert 
their authority. But these concessions afford 
no ground for the contention as to povrer here 
made, since it must rest upon the proposition 
that the power to enforce begets inherently a 
discretion to permanently refuse to do so. 
And the effect of the proposition urged upon 
the distribution of powers made by the 
Const.it.l1tion will become apparent when it is 
observed that indisputable also is it that 
the authority to defllie and fix the punishment 
for crime is legislative, and includes the 
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right in advance to bring within judicial 
discretion for the purpose of executing the 
statute elements of consideration which would 
be otherwise beyond the scope of judicial 
authority, and that the right to relieve 
from the punishment fixed ~J law and ascer
tained according to the methods °b';J it 
provided, belongs to the.executive department. 
****•" (Ex parte United States, 242 U.S. 27, 
42; 61 L. Ed., 129-140). 

"*****· Executive clemency exists to afford 
relief from undue harshness or evident 
mistake in the operation or enforcement of 
the criminal law. The administration of 
justice by the courts is not necessa.rily 
always wise or certainly considerate of 
circumstances which may properly mitigate 
guilt. To afford a remedy, it has always 
been thought essential in popular governments, 
as well as in- monarchies, to vest in some 
other authority~han the courts power to 
ameliorate or avoid particular criminal 
judgments. It is a check intrusted to the 
Executive for special cases. To exercise it 
to the extent of destroying the deterrent 
effect of judicial punishment would be to 
pervert it; but whoever is to make it usetul 
must have tul1 discretion to exercise it.
****·" (Ex parte Grossman, 267 u.s. 871121; 
69 L. Ed.' 527 I 535•5.36) •. 

"*****• When we come to the commutation of 
death to imprisonment for life it is hard to 
see how consent has any more to do with it 
than it has in the cases first put. Supposing 
that Perovich did not accept the change, he 
could not have got himself hanged against the 
Executive order. Supposing i;hat he did accept, 
he could not affect the judgment to be carried 
out. The considerations that led to the 
modification had nothing to do with his will. 
The only question is whether the substituted 
punishment was authorized by law-- here, 
whether the change is within the scope of the 
words of the Constitution, article 21 i 2; 
1The President • • • shall have Power to 
grant Reprieves and Pardons for Offenses 
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against the United States, except in Cases 
of Impeachment.' We cannot doubt that the 
power extends to this case. By common 
understanding imprisonment for life is a 
less penalty than death. ***·" (Biddle v. 
Perovich, 274 U.S. 480,4Zl; 71 L. Ed., 
1161-1163). 

"*****• The Probation Act gives power to 
grant probation to a convict after his 
conviction or after a plea of guilty, by 
suspending the imposition or suspending 
execution of the sentence. This probation 
is to be after conviction or plea of guilty. 
The question is, Before what time must it 
be granted? Two answers to this latter 
question a.re possible. It must be grantable 
either at any time during his whole sentence 
or be limited to a time before execution of 
the sentence. If the first answer is adopted, 
it would confer verry comprehensive power on 
the district judges in the exercise of what 
is very like that of executive clemency in 
all cases of crime or misdemeanor. It would 
cover in most cases the period between the 
imposition of the sentence and the f'ull 
execution of it. It would cover a period 
in which not only clemency by the President 
under the Constitution might be exercised 
but also the power of parole by a board of 
parole, abating judicial punishment to the 
extent of two thirds of it as to all crimes 
punishable by imprisonment for more than one 
year. It seems quite unlikely that Congress 
would have deemed it wise or necessary thus 
to make applicable to the same crime at the 
same time three different methods of mitiga
tion. ***" (United States v. I:lurray, 275 U.S. 
347,356; 72 L. Ed., 309-312). 

Since the commutation of a sentence is an exercise of the power 
of pardon vested by statute in the President or by his direction in a 
commanding general of an army in the field, it cannot be said that the 
existence of this power enlarges the authority of a court-martial in 
adjucij.ng punishment under the 92d Article. The power of pardon is an 
exorcise of clemency; the adjudging of the punishment is a judicial 
f'unctione Th~ Articles of llar neither directly nor by implication vest 
in courts-martial the powers of clemency. Following the principle and 
philosophy of the Constitution and acts of Congress applicuble to 
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civilians, the Articles of War sharply ssparate the judicial area within 
which th~ court operates in adjudging a sentence prescribed by statute 
from the executive range exercising the powers of pardon. The power of 
the President or of the Commanding Gener~0o~andarmy in the field tc 
relieve from the punishment fixed by law and;~~e~he court-does not 
supplement the authority of the court in the first instance; it cannot 
authorize a court to impose a punishment not authorized by the statute 
denouncing the crime. 

9. I therefore conclude that the record in the instant case is 
legally sufficient to support the finding of guilty but legally insuffic
ient to support that part of the sentence which adjudges dishonorable 
discharge of the accused and forfeiture of all of.his pay and allowances 
due or to become due. 

-~___.,..~-:--~---:'?·-::::1-4==---- Judge Advocate 
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1st Inu. · 

.' 1· ~ SFP 1941WD, B;..~anch Office TJAG., with ETOUSA. TO: Commanding 
General, Eighth Air Force, .1.U'O 633, U.S.Arcy. 

1. In the case of Private BENfJ (HMI) UK.'1S (.34339722), 9th Airdrome 
SqU<.dron, VIII Air Support Conunll.P..d. 1 attention is invited to the foregoing 
holding by the Board of Review that the reco:-d cf trial is legally suf'ficient 
to support the findings <2nd sentence, which hcldir.g is hereby approved. 
Unrler the proviaions of Article of War 5oi· you now have authority to order 
cxeeution of the sentence. 

2. I deem it necessa..-roy to say that in rrr:; j~~~ant the sentence or 
Imprisonment for life is too severe in this case. On conviction of rape in 
·violation of the 92d Article of War, the court was recr.i.ired to adjudge one 
of the mandatory punishments, death or imprisonment fc~ lifa, fixed by the 
statute. The reviewing authority, however, hes po·aer to reduce t:t..e term of 
confinement to such ntL~ber of years as he deews appropriate. For a brutal 
waylaying and overpowering of an innocent young e;irl, the ma.'X~...:rrt:m pur.J.shment 
is appropriate. But this is not ~uch a case. The wcma..'l invo'.!:red was 26 
years of age, she went willingly with the accused to a secluded s_pct late at 
night, lay with him in the grass and undoubtedly permitted certain liberties. 
The evidence indicates that she had so behaved with other soldiers and :hat 
the accused knew that. While she did not consent to intercourse, and the 
crime o;f rape is establishei..: the record does not make out the aggravated 
crime which would warrant im~:isonment for life. It is suggested that you 
consider some reduction of the term of confinement. 

J. When copies of the published order are forwarded to this office 
they should be accompar.ied by the record or trial ~hich is transmitted 
herewith and the foregoing holding and this indorsement. The file number 
of the record in this office is ETO ?Cf). For convenience of reference 
please place that number in brackets_ at the end of the order: (ETO 7Cf1). 

~~· 
f /E. c. McNEIL, 


Brigadier General, United States Arrrry1 

Assistant Judge Advocate General. 


1 Incl: Record of Trial. 
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Branch Off ice of The Judge Advocate General 
with the 

European Theater of Operations 
APO 871. 

BOA.l\D 0.P Rh'VIEiV. 

:m'O 739. 2 7 SEP 1943 

UNITED STATES 

v. 

)

l 
EIGHl'H A.m. FORCE SER.VICS COMMAh1), 
EUROPEAN THEATER OF OPER.ATION.S. 

Private LESLIE (NMI) MAXWKLL 
( 33084827), f965th Quartermaster 
Company Truck (Avn). 

) 
) 
) 

Trial by G.C.M., convened at 
Bristol, England, 18-19 Mly 1943. 
Sentences Death. 

HOLDING by the BO.ARD OF REVIhli1, 

RITER, VAN BENSOHOI'EN and SARGENT, Judge Advocates. 


. 1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review, and the Board submits this, its 
holding, to the Assistant Judge Advocate General in charge of the Branch 
Office of The Judge Advocate General with the 1'uropean Theater o:t Opera
tions. 

2. The accused was tried upon the following Charge and Specifications 

CHA.RGEa Violation of' the 92nd Article of ~1ax. 
Specif'icationt In that Private Leslie (N1II) 

Maxwell, 1965th Quartermast.er Company Trk (Avn), 
Headquarters and Headquarters Detachment 2019th 
Trk Batallion Aviation Provisional, did at 
APO 635, APJ? Station 473 on or about 1700 hours 
14 March 1943 with malice aforethought, willfully, 
deliberately, feloniously, unlawfully, and with 
premeditation ld.11 one Private first class 
Leonard R. Boon, 1965th Quartermaster Cqmpany Trk 
(Avn), Headquarters and Headquarters Detachment 
2019th Trk Battalion Aviation Provisional, a 
human being by shooting him with' a rifle. 

Ee plead:1 nc-: ~-uilty to and was found guilty of the Charge and Specific
ation. No evidence of previous convictions was introduced. He was 
sentenced to be hanged by the neck until dead. All members of the court 
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present concurred in the findings of guilty and the sentence. 

The reviewing authority approved the sentence and forwarded the 
record of trial for action by the Commanding General, European Theater of 
Operations under Article of War 48. The Commanding General, European 
Theater of Operations, confirmed the sentence but withheld the order 
directing execution of sentence and forwarded the record of trial for 
action pursuant to Article of War 50h 

J. The accused and deceased (both colored) were, on 14 March 1943, 
members of 1965th Quartermaster Company, Truck (Aviation). (All enlisted 
personnel, except as mentioned, who appeared as witnesses were members of 
the same organization). They were stationed on said date at AAJ! Station 
473, located at or near Bristol, England {Rll7). The unit was billeted 
in ~ruler• s Orphanage Barracks, a three-story structure. The quarters of 
the soldiers involved in this case were located on the second floor of 
the bUilding. They consisted of a large barrack or squad room and four 
attached separate rooms, two at each end. Sleeping cots were arranged 
in two parallel rows in the squad room with an aisle between the rows. 
There were two stoves or heaters in the squad room located on left and 
right of the aisle respectively about aqua-distant from a transverse 
center line. Entry to the squad room was obtained solely through one of 
these separate rooms which was occupied by T/5 Curtis o. Hopldns. At the 
opposite end of the squad room were two smaller rooms; one of which was a 
latrine and the other was the quarters of deceased and S/S Robert P. 
Jordan. The accused had his cot in the squad room {R9,16,17,47,51,54,83; 
Pros.Ex.A). . · 

4. On Saturday evening 13 March 1943 accused and. deceased had visit 
ad neighboring public houses. Accused indulged in the use of intoxicants 
(R.89,90,91,144). .He returned to the barracks between ll:OO P.1!. and 
12 nddnight. On Sunday morning 14 March 1943 he arose from his sleep at 
8&00 A.M, but ate no breakfast. Soon thereafter he and deceased commenc
ed to gamble at a game of dice •. The play continued for about two hours. 
Accused won.a..l:J. of deceased1s money - 18 or 20 shillings (Rl44). Accused 
ate no lunch. At noon deceased requested accused to buy him a drink. 
The two soldiers went to a public house - "Ashley Hill Station Hotel" 
(R104,105,144,145) which they entered soon after 12:15 P.M. (Rll0,111). 
They remained at the public house until it closed at 2100 P.M. The wife 

··of 	the proprietor of the public house, l.7rs. l'hyllis Wren, was a witness 
for the prosecution {lUOL~). She testi:ried that no spirits or 11hard 
liquor" were sold to either accused or deceased and asserted that she 
served accused only with "home brew" - a few drinks - and that deceased 
drank cider (Rl05,100,lo:J). When the public house closed, accused and 
deceased returned to the barracks but neither of them were dr~ (R106). 
Accused reclined on his bed for a time but. at the solicitation of deceased 
the dice gam~ ~as resumed and continued for about an hour (R145,146). 
Accused testified that the game ceased at this time and he left the 
barracks and went down to the guard gate and met a friend - a British 
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soldier - whose name he did not know. The British soldier had a fifth 
of a qua.rt of whiskey and·accused drank half of it. He then returned 
to the barracY.s and resumed the dice game with deceased in the latter•s 
room. After playing about 20 minutes an argument arose over a bet. 
Deceased picked up five shillings and retained it against the protests 
of accused. The game broke off. · 

5. The incidents occurring immediately prior and subsequent to and 
coincident with the homicide, as related by witnesses for the prosecution 
in its case in chief, are as follows: 

(a) T/5 Curtis 0, Hopld.ns had been to the latrine, As he passed 
through the squad room he saw accused sitting on a cot near one of the 
stoves. \'fitness went to l}i.s own room. The deceased left the squad room 
and passed through witness's room on his way out. In about five minutes 
deceased returned and again walked through witness's room into the squad 
room (R.8). Immediately after deceased walked into the squad room the 
witness, while in his room, heard a shot. He did not see the discharge 
but upon hearing the same he went into the squad room. Deceased was on 
the floor near the left-hancl stove. He was bleeding and was saying to 
tell his mother he was dying• He further said: 11Don1t let him shoot me 
any more" and "L'hxwell, here's your money. Don't let him shoot me arry 
morett (R.8-10). Accused was standing near by with a rifle in his hand. 
An empty cartridge was on the floor four or five feet from accused aAd he 
was trying to re-load the rifle with a live shell. There were coins on 
the floor. Deceased had nothing in his hands (RlO). Corporal Swilley 
was trying to take the rifle from accused and with witness assisting they 
succeeded in gaining possession of it (R7111). First Sergeant Bellamy 
appeared and witness offered to deliver the rifle to him but it was refused. 
Witness laid it on a bed. It smelled like a gun recently fired (Rll). 
As Swilley was trying to take the rifle f'rom accused the latter, directing 
his speech to deceased saidt "Are you dead yet? Die, you mother fuckerft 
(R14). Accused and deceased were friends and witness had seen them 
together several times (RlJ). 

(b) Sta.ff Sergeant Robert P, Jordan testified that accused and 
• deceased appeared to be friends as they associated together (Rl6). 

Between J and 4100 P.M. on 1!1- n~rch 1943 witness left the supply room on 
the first floor and went to his room adjoining the latrine. Deceased 
and witness were room-ma.tee. Accused and deceased were in witness's room 
and were engaged in an argument. Deceased explained the differences 
arising over five shillings which accused claimed deceased owed him. 
Witness refused to act as mediator and referred them to others who knew 
about gambling. The argument re-commenced. Deceased saids "Ir you 
want the money you will have to take i t 11 • Accused left the room and as 
he was leaving replied: flThat•s all right; I'll get you". The next time 
witness saw accused was at 11 chow" between 4tJO P.M. and 5:00 P.M. 
Deceased and witness went to "chow" together but witness returned to the 
supply room. Deceased thereafter came to the supply room and witness 
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paid him a florin which he owed for a hair-cut. Deceas~d left the 
supply room to go up stairs. About 5 DU,nutes later Corporal Hopkins 
appeared and informed witness that deceased .had been shot (RJ.6,17), 
whereupon he went up stairs and found deceased lying on the floor. 
Accused and the sergeant of the guard were standing outside of the squad 
room. The first ser~eant came in and ordered everyone to leave the room 
and witness departed {Rl8) •• Witness smelled alcohol on deceased•s 
breath while the latter was cutting his hair• Deceased ~d a ·straight 
edge razor which he v.s~d when cutting witness's hair (R19). He was 
COillpal'ly barber and used a straight edge razor to taper customers' hair. 
Witness was not close enough to smell, accused's.breath. During the 
argument between accused and deceased in witness's room, accused appeared 
normal, was not annoyed and "seemed quite cool" (R21). 

(c) Corporal otto Swilley. Accused and deceased appeared to be 
on friendly terms (R22). Witness saw them together at about 4&30 P.M. 
on l4March1943 in the ~quad room. He heard accused ask deceased if .he 
were going to pay him ten shillings but did not hear deceased1s reply. 
A rifle was discharged and witness turned ar~d and saw deceased lying 
on the floor. Accused was standing in the middle of the aisle about 4 
to 6 feet.from deceased and dece~ed lay about 2 inc~es from witness. 
Accused said to deceaseda "Are you dead yet? No." Deceased .saida"Pl.ease 
don•t shoot any more." Then accused walked off and saida 11 ! will finish 
you. Die, you mother fucker" and kicked deceased (R241 25,34). While 
deceased was on the floor he kept repeating& "Tell mother I am dying1~ .• 
He bad nothing in his hands; they were folded acroes hie stomach. There 
was much blood on the floor about deceased. Jones was on the same side 
of the stove a.a· witness and Johnston was on the other side. · Neither of 
them bad a rifle (R33) • When witness turned around accused did not have 
a gun in his )lands but he backed up and got the gun and commenced to re
load it (R.24). Witness said to accused: "Don't shoot him any more". 
Witness grabbed the rifle at the bolt and pushed .it against accused1s body 
to prevent him from re-loading it. Tl:}.e bolt was back and witness could 
feel the hot empty shell in the chainber and the new live shell which 
accused was trying to put.into the gun (R.:36-40). Witness smelled burnt 
powder (R35). When accused ld.cked deceased he must have been angry~ He 
saw no money on the floor (R.:30,31). He la.id hold of accused on his right 
side. Hopkins came in and grabbed him on his left side (R27). · Vlitness 
went down stairs and out to the ambulance and brought back a. stretcher• 
Deceased was taken to the dispensary in the same building. Tbereaf'ter an 
ambulance was called and deceased was taken to the British hospital in 
Bristol. Witness sat in back of ambulance with deceased (R28129). As 
deceased was being taken down stairs on the stretcher accused was joking 
and laughing and saida "Boon, are you going to pay my 10s? If you don't 
pay it, you will pay it in hell" (R32). · 

(d) n.·c. Gracly Johnson was sitting on the floor by the stove in 

the squad room nursing a sore jaw resultant upon a tooth extraction. He 

saw accused and deceased in the room about 4130 P.M. 14 March 1943, and 
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heard accused ask deceased when he, deceased, was going to give him, 
accused, some money. Deceased replied: "Go ahead now. Don't bother me 
now". Deceased then left the room but returned in two or three minutes. 
Accused remained in the room and he had a rifle in his hands vrhen deceased 
came back into the room. When deceased returned accused said to him: 
"Are you going to give me rrry money?" Then the rifle was fired. Witness 
did not see it discharged but saw it in accused's hands after it had been 
fired. Deceased was lying on the floor about 16·paces from witness and 
there was blood about him. Accused and deceased were about 6 feet apart. 
Witness saw no money on the floor, and saw nothing in deceased's hands. 
Witness left and went to the orderly room (R.41•431 46). Later in the even
ing at about 7:00 o'clock witness saw accused at some office. He asked 
witness for a cigarette and inquired of' Swilley if he were going to DRke 
his date that night. He was joking and laughing and did not seem concern
ed over what bad happened (R47,48). 

(e) Private Herbert Jones testified that deceased and S~rgeant 
Jordan lived together in a room adjoining the barrack room on and prior to 
14 Mu-ch 1943. Accused and witness lived in the squad room. At about 
4t30 P.M. on the before mentioned date witness was in the squad room putting 
on his leggins preparatory to goihg on guard at 5t00 P.M. (54-57). His 
rifle was on his cot. Accused was sitting on a cot but he went over to 
Private Jerry Jones and took his rifle. Jerry Jones took his rifle away 
from accused and the accused went to witness's cot and took his rifle. 
Witness told nim three or four times to put it down but he paid no attention 
to the request but stood in the middle of' the floor holding the rifle (R53, 
62). Deceased came into the room from the front of the building and 
advanced towards accused, who held the rifle low on his hip (R62). The front 
of' the building is where the door is shown in Pros.Ex.A. Accused asked 
decea$ed for money. Deceased ca.me within 6even feet of accused (R62). The 
rifle was fired. Witness did not see the rifle discharged because he was 
putting on his leggins. He was sitting 10 or 12 ft from accused (R63). He 
heard the report and then ran out of the building. He did not there&fter 
see deceased. Accused bad witness's rifle bearing serial number 33CJ7695, 
which witness identified in court. Witness ba.d had personal possession of 
the rifle for over a week and had kept it in the squad room under his cot. 
After the shooting on 14 March 19.4.3, witness took his rifle to the guard
room and turned it over to Sergeant Bellamy, and he bad not seen it until 
produced in court (R58). Witness had no amnn.mition in his possession at 
time of shooting (R65). In the early part of the morning of 14 !lhrch 1943 
witness saw accused and deceased in a crap game, but was not close enough 
to accused to notice whether or not he bad been drinld.ng but he did not 
think accused was drunk (R59). After the shooting witness saw accused at 
the guardhouse and on instructions from the officer of the dayt witnass and 
corporal of the guard took accused down to the guard-room (R60J. 

(f) T/5 Fred Howard was, between 3 and 4:00 P.M. on ll,. Mu-ch 1943, 
standing in the doorway which leads from the main squad room to an adjoining 
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room and thence to the outside. Deceased passed through this doorway and 
room. Shortly thereafter he returned and passed witness in the doorway. 
While deceased was absent, accused, who was in the squad room, picked up a 
rifle (R67,72) and sat down on one of the beds with the rifle across his 
knees. lihen deceased re-entered the squad room accused stood in front of 
deceased - about 7 or 8 feet from him (R71,72) - and asked about some money. 
Accused was cool and normal (R72). Accused made a step backwards and the 
gun discharged (R67). 'rhe barrel of the gun was pointed towards deceased' s 
anld.es but when it was ffred it recoiled upwards (R68,71). Witness was 
looking directly at accused and deceased and saw the gun discharged. 
Deceased fell to the ground and accused came to him saying: "If you ain't 
dead, I'll finish you off, you son of a bitch" (R68) or 11Give me another 
bullet and 1111 finish you off, youison of a bitch" (R74). Deceased bad 
both hands in his pockets when shot (R68). lie was standing still. Vlitness 
did not see deceased ma1re any threatening move towards accused nor did he 
hear him make ariy threatening rennrks. - He did not have anything in his 
hands. Deceased fell to the left of the stove and soon the blood bega'.n to 
flow. There was a half-crown on the floor. A stretclier was brought and 
deceased was taken out (R69). After accused had fired the first shot he 
tried to re-load the rifle but he was grabbed by Swilley and Hopkins. 
Swilley grabbed the gtm around the firing chamber and Hopldns interfersed. 
On the steps as accused left the room he got pretty angry. He said to gi~e 
him another bullet and he would finish deceased (R69,70). 

(g) Private A. D. Whitthorne saw accused and deceased together most 
of the day on 14 ~iu-ch 1943 (R78). He saw them leave the barracks build
ing together and later at about "chow" time in the squad room witness heard 
accused ask deceased to give him five shillings. At that t~me deceased was 
going through the room. He replied: "Go ahead and quit fucld.ng with me" 
and they continued arguing. Hampton was shining his shoes and he said 
something to deceased in a jocular manner• Deceased went into the other 
room and after a short time came bgck into the large room, and started down 
the aisle. Accused had been sitting on a cot but as deceased returned to 
the room accusen sprang from the cot and went into the middle of the noor 
and said: "Are·you going to give me r.rr:r 5s?" (R811 82). He ws:s carrying the 
rifle and had it pointed at deceased so that a bullet 'Would hit about his 
belt buckle. Accused pulled the trigger about 50 seconds aft~r he asked 
the question. Witness was looking at accused when he fired, but he did not 
hear deceased make any replyf;o accused's question. Witness neither heard 
deceased utter any threatening remarks towards accused nor did he see him 
make BifY threatening gestures. Accused appeared to be acting norillllly. 
As soon as the shot was fired deceased fell slowly towards the floor. · 
Witness left the room to notify Sergeant Bellamy and did not return (R83,84). 

(h) Private Philip Hampton saw accused and dedeased together in the 
large barrack room at about 5:00 P.M. on 14 March 1943. They were engaged 
in an argument. Witness said to themt "You boys cut out the arguing". He 
was preparing to shine his shoes. Both accused and deceased appeared to 
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have been drinking heavily (R92). Deceased walked out or the room saying: 
"Oh, fuck it". Accused remained. In a few minutes deceased returned. 
Viitness was busy shining his shoes• There was a report of· a gun and wit
nes s. turned around and saw accused standing holding a Remington rifle. 
Deceased fell to the floor and said: "You have sh~t me", and then he cried: 
"Tell mother I am dying"• Accused walked over to deceased and sa,i.d: "Die, 
I don't believe you are dead" and then kicked deceased, who was struggling 
and trying to get up. Accused had pulled the bolt of the rifle back and 
was trying to re-load it.. Swilley and Hopkins took the gun away from 
accused who was angry (R85-S8). The first sergeant appeared and deceased 
was taken to the dispensary. Accused was standing at the top of' the stairs 
when deceased was being carried out and said: "Die, you-son of' a bitch. You 
won•t pay me my lOs, but you will pay it af'f in hell" (R89). Accused was 
pretty drtmk at the time of' the shooting. He did not try to run away but 
was laughing and joking while deceased was dying (R93). 

6. The prosecution introduced, in its case in chief', the following 
additional evidence: 

(a) Dr. Betty Fox, a regularly licensed physician under the British 
law, was Senior Resident Medical Officer of the Bristol Royal Infirmary, 
Bristol, England, on 14 Ivhrch 194.3 (R74-75). She testified that at about 
5:.30 P.M. on said date a colored American soldier, whose papers identified 
him as Leonard Boon, was brought to the hospital in an ambulance. Witness 
examined him, He was sufferi?Jg from an entry wotmd in the abdomen a litf.le 
to the right side and an exit wound in the back to the left sacroiliac 
joint, The latter wound was the size of: a half-crown and jagged. The two 
wounds were beyond any doubt gun-shot wounds. There was a good deal of 
hemorrhage from the exit wound. He was brought into the infir!IBI'Y in an 
unconscious condition.and pulseless. He died within 15 minutes after his 
admission between 5:45 P.M. and 5t50 P.:r.:r. Death of the patient was caused 
by the wounds, and there was no evidence of' other wounds or causes of' death. 
Witness noticed the deceased1s personal effects and among them was a 
straight-edged razor (R76-78). 

(b) Lieut, Colonel Francis Bayless, M.c., 29Sth General Hospital, 
Chief of the Laboratory Service, performed an autopsy on deceased on 16 
IJa.rch 194.3 at the laboratory of the 298th, General Hospital. Without 
objection from the defense the \Vitness refreshed his memory from "The 
medical examination autopsy of' Leonard Boon". The autopsy report was not 
introduced in evidence. The witness testified that the body of an 
American soldier was transferred from the Bristol Royal Infirmary to the 
morgue of the 29Sth General Hospital. The body was identified as that of 
deceased by an American officer. The deceased had been shot in the 
abdomen by a rifle or revolver bullet. The projectile passed through the 
intestines and spine and made its exit in the lower part r£ the small of 
the back. other than evidence of' the recent gun-shot VJOunds, there was 
nothing abnormal revealed by the autopsy examination. There was evidence 
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ot loss of considerable blood. The wounds and the results thereof were 
the cause of death. The bullet shattered the 5th lumbar vertebrae (R94
96). 

(c) let Lieutenant John Pikulin of the l965th Q.M. Compa.ey, Truck, 
was Company Commander and Officer of the Day on 14 March 1943 at AAF Station 
473. He testified that deceased was assigned to said station on such date 
and identified accused in court. Witness first saw accused on that date 
at the barracks which was filled with men. When witness asked who did the 
shooting accused spoke up and said& "Here I am lieutena.nt; I did it". 
Later he stated to the witness to "let him have it". Accused was taken 
to the guard-house. Witness saw deceased at Bristol Royal Infirnia.ry after 
he was dead (R97). 

On a%ld prior to 14 Mil-ch 1943 there were 102 rifles issued to the 
company. They were entered in the company property book by the serial 
numbers of each rifle. F.a.ch soldi~r was assigned a specific rifle by 
number, aild entry of such fact was made in the property record. Rifles 
were kept in the store room and were issued only when men went on guard• 
The guard was composed of 10 priv~tes and 2 non-commissioned.officers. 
When a soldier went on guard his rifle was delivered to him by the sergeant 
who made notation of such fact. The guards kept their rifles in the guard
room and used the rifles which had been assigned to them by serial number. 
Prior to.14th March 1943 no ammunition had been issued - not even to the · 
guard. The only time witness issued ammunition to guards was the occasion 
when he issued it to special guards put on duty the night accused was·placed 
in the guard-hollSe. On the night deceased was shot, witness had his first 
sergeant pick up Herbert Jones' rifle and lock it up in the supply room in . 
witness 1 s custody, where it has been kept (R98-101). 

(d) 1st Lieutenant William R. Lynch, C.M.P. testified that on 
14 March 1943 he was assistant Provost Marshal of the Bristol Garrison, and 
was called by telephone to Muller's Orphanage at about- 5sl0 p.m. On 
arriving a.t the barrack-room he saw blood on the floor, and . then went to 
the guard-house where accused was confined. Witness handcuffed accused 
and as a precautionary measµre placed him in the staff car and took him to 
the guard-house in Bristol for confinement. Accused rode with witness in 
the back seat of the car. Witness asked accused why he killed deceased, 
or shot at him. Accused replieds "He owed me this money which we had in 
this crap game, and I asked him if he would not give me the money be.ck. He 
said he would not give it to me, so I just up and let him have it". Accused 
was not intoxicated and his actions.were rational. Acoused had been ori 
M.P. duty in Bristol and he talked with Ser~eant Swartold, who sa~ in. the 

front seat, and laughed and joked ~Rll7 ,118). When accused and 'Witness 

arr-ived at the Provost 1hrshal's. office :tn St. Stephen's building .in 

Bristol a statement was taken tr.om accused in the presence of Sergeant 

Schantz of the Investigation Division of the London office of the Provost 

Iviarshal General. Accused was duly warned of his rights• The state:ment 

was read to him, which he signed of his free will, in the presence of 
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witness (Rll9). In the automobile ride to the Bristol office witness 
made no threats to accused nor did he hold out any promises to him. 
Accused and witness engaged in a conversation wherein witness asked 
accused& "lrhxwell, what was your' iqea in shooting this man?" and then he 
made the explanation previously stated (Rl20). · . 

(e) lst Lieutenant John Dubach, Q,M,C. tefjtified he ma.de the 
required investigation of the instant case under JYf 70. Lieutenant Lynch 
and his sergeant had previously obtained a statement from accused. The 
original copy {which accused had signed) was in possession of Lieutenant 
Pikulin. The witness hB.d a true copy made of it. Accused was at 
Disciplinary Training Center #1 at Shepton Mallet in Somerset. Witness 
went to see him on 18 March 1943 and spent about three-quarters of an hour 
with him. He had.the copy of accused1s previous statement with him and 
presented it to accused with fUll warning of his rights. There were no 
threats used nor promises ma.de and there was no argument - "just a dis
cussion, ver"'J factual, and plainly spoken"• Witness read to accused the 
copy of his previous statement and then gave accused himsel:f.' opportunity 
to read it. Accused read it. Vlitness asked accused whether the gun he_ 
used was his own or the property of someone else. Accused said he did 
not know but he did not believe· it was his gun, and finally said he did 
not lmoi.v whose gun it was - it was just a gun as far as he was concerned. 
Therefore, in his presence, witness drew a line through the word "Dzy"11 

preceding the word "gun" and inserted-the letter "a". Accused initialed 
the change, and finally signed the copy in the presence of the witness 
(R121-125). The prosecution offered the statement in evidence (RJ.22), 
but on object~on by the defense it was excluded, after the court had been 
closed £or deliberation. The President announced the decision of the 
COUJ;'t (RJ.27) • , 

Subsequently, after Frosecution1s Ex.D. had been admitted in 
evidence, the statement of la lilrch 1943, signed by accused in the presence 
of Lieutenant Dubach, was again offered in evidence by the prosecution. The 
law member sustained an objection by the defense and the statement was 
again excluded (Rl34). It is ·not attached to nor made a part of the record 
of trial, although same does appear among the statements taken on the 
investigation. ' 

(f) Se e t V o H Sc tz Invest:!. t on ivi , 
Provost Ygshal General 1 s Office estified that on Sunday evening 14 March 
1943, upon being notified of trouble at Muller's Orphanage Barracks in 
Bristol, he went down to that place and investigated the case. Accused 
was taken from the barracks down to the Provost ~'8.rshal General rs Of'fice in 
Bristol (R12J). He was duly warned that he was not required to speak, but 
that if he did speak his statement would be used against him in any result 
ing court-martial trial. He understood hie rights and voluntarily ma.de a 
statement. He was not threatened nor were any promises ma.de to him. He 
was not drunk and seemed very much in control of his senses (R.129,1301132). 
The witness without objeotion then testified& 
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"A. 	 I asked him to tell me what he did the 
whole·day, to give me the chronology of 
what he did, and he told me.that he had 
been shooting crap with Boon•. ! think he 
said he had cleaned Boon out, and then 
decided to go down and do some drinking 
down one of the pubs, and he did. As I 
recai+, they were drinld.ng until' about ' 
1400 hours, 2 of clock in tha afternoon. 
Then they returned to their billet and· 
they started to shoot crap again. Some 
argument arose as to a point that they 
were shooting for. I think when they 
shot crap the first time Private thxwell 
won all the money, and then Boon borrowed 
some money from somebody, or got some 
money some place, and i;hey started to . 
shoot crap again. This time Boon was 
luclcy, and in the course of the shooting 
of· the game, the gambling game, they had 
an argument and they stopped shooting · 
dice. Then they argued and argued for 
some time, and ~lb.xwell said that Boon 
owed him some money. 

Q. 	This is all what !1anrell" said'l · 
A. 	This is all what !lilxwell told me. So they 

stopped shooting crap' and they were walk
ing around the billets; one was following 
the other and pestering each other for 
their money, and they got worked up about· 
this argument. I think Ivhxwell told me · 

· they went into the latrine and in there 
they had some more arguments, at which 
time I think he dr.ew1 a razor on him. He 
walked out, went over to one of the beds 
in the billet where he slept in the room 
and pi.eked up a gun. , He said it was his 
gun, but it turned out later not to be. 
He put a cartridge in it and ~s Boon came 
into the room again he walked down the 
center of the room and he saids 1Boon, I 
am going to ask you once more. Are you 

· going to pay me the money you owe me?' 
·.forget 	what Boon's answer was; so he took 
aim and said he pulled the trigger and 
discharged the rifle. Boon fell down and 
some other soldier in the room made a run 
for IvhX'.Vell and took the gun from him. 
************-******* 
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Q. 	Did he bring the rifle up to the normal 
shooting position with the butt on the 
shoulder or what. In what position did 
he shoot?. 

A. Not 	the way he showed me. He said he was 
loading the gun, •so I stepped back and I 
said t Are you going to pay me now?' and he 
said he was not .and the next thing I lmew 
the trigger .went off.' I do not think he 
.had it up to his shoulder." (R129,1JO); 

Over the objection of defense the court admitted in evidence 
accused's statement made to S/S Schantz on 14 :hhrch 1943 (Rl33), and same 
is 11Prosecution1 s Ex.D." and is attached to the record.. The same is as 
follows& 

The following stated by S/Sgt. Vernon H. Schantz, 
ASN J3024882, ID, PMG Det., to Pvt. Leslie ll.hxwell, 
ASN 3.3084827, 1965th Q.M.Trucking Co.1 APO 635& 

It is my duty to inform you that .anything you 
might say may be used ,for or against you should 
this investigation result in a courts martial 
and you are ma.king this statement of your own 
free will and without fear or promise of reward. 
Do you understand what I have said? Answer by 
Pvt. Naxwell. "I do." 

1'~ name is Pvt. Leslie 1'.e.xwell. I was born on 
August ·5, 1918. I was inducted into the u.s. 
Army June 24, 1941... On r:arch 14, 194.'.3 between 
the hours .of 11 and 12 this morning, Pvt. Boon 
and I were gambling by shooting craps.. I won 
about eighteen shillings from him, we were shoot-· 
ing for half a crown. a roll, and I broke him. He 
borrowed some more money from a fr~end, and I 
broke him again. He, Boon, then b'orrowed two (2) 
pounds from me and Boon and I went to a pub right 
down the hill from .Mullers Orphanage and bad some 
whiskey, beer and. cider. We were alone •. We en
tered the pub at about 1200 hours and left about 
1400 hours~ 'We were both about high and came on 
back to the barracks. I was sitting on the bed 
and Boon suggested gambling again and I told him 
that I had broke him twice and he wanted me to 
give him another gamble for· his money. And so 
we started gambling and he got. lucky this time-. 
and Boon won all but ten (10) shillings of mine. 
Yfe then had a misunderstanding in that he said 
that his point was nine and he hit a seven and 
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said he w:anted his money back. He were shoot
ing for ten (10) shillings. He said·either I 
get my money back or I quit gambling. I said 
you can quit gambling because I would not give 
hini his money back. · After we stopped gambling 
I said Boon, pay me the money that you owe me. 
Boon said that he was not going to pay me the 
money he owed me. I said ai'ter all you' re wrong 
and if I had been right I would have paid you. 
So he said think what you want, if you want your 
two pound you can get it out of my ass. I said 
me and you are friends and we don• t want to fall 
out over two pounds. He said Well I am not .go
ing to pay you and I am through arguing with you. 
I said ttWell I am through arguing too." I went 
out of Boon's room and into the latrine and Boon 
followed me xhere. I tried to talk to him there 
and asked for 1JIY money again. I seed that. I. 
couldn1 t talk .to him and so he. got hot and I got 
hot too. So he draws his razor out and I walked 
off. aways from him and went out of the latrine. 
I went in the barrack and got my gun and put one 
shell in and Boon comes through the barrack and, 
I walked out in the middle of the floor and I 
said "Boon are you going to Pay me my money?" 
And he said 11 No I am not going to pay you your 
money and kept walking toward me.n I just 
touched the trigger and Boon fell and he said 
I'LL pay you your money,. you did not. have to d-0 
that. And I. said I tried- to talk to you but you 
didn't listen. Cpl. Swilley took my rifle away 
from me as I was trying to put another cartridge 
into it. I had three rounds of amunition in my 
possession since I was at Ha.ttieburg, Mississippi, 
a period of about four months. This is the whole 
story and the best I can remember it. 

Leslie Ivaxwell 
PVT. LESLIE I~, ASN 33084827 
1965, Q.AI. Trucking Co. 

'ilitnessed by: 
Vernon H. Schantz 
v:&t.NON H. SCHA1'TZ, 
ID, PivD Det. 

PROSECUTION E:UlIBI'l' D. 
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Lieutenant Pikulin delivered to the witness a bullet which witness marked 
with the letter 11V11 (Rl3.5). While in the Barracks on 14 March 1943 the 
witness inspected an Army 30 Remington rifle bearing the number 33C!7695 
which ha.d the initials 11 F.J.A." ori the left side of the stock to the rear 
of the trigger. He smelled the barrel and noticed a trace of discharged 
powder. He identified the rifle produced in court as the-rifle he 
described (Rl.36). 

(g) 1st Lieutenant Pikulin was recalled as a witness (Rl.36) and 
testified that on the afternoon of 14 March 194.3 he recovered a bullet 
from the floor of the squad room by means of a crow-bar. He found it. 
about 8 or 9 feet from the pool of blood. Sergeant Schantz marked the 
bullet with the letter "V" and returned it to witness who placed it in 
the battalion safe until the assistant trial judge advocate obtained it 
(Rl.37). A bullet was produeed in colll't, bearing the letter "V", which 
was identified by the witness as the bulie~ recovered by him from the 
squad room floor. Over objection by the defense it wa~ admitted. in 
evidence and marked "Prosecution's Ex.E." (Rl.39). It was subsequently 
withdrawn with consent of the court. 

(h) By stipulation of the counsel a picture of the barrack or 
squad room was accepted in ~vidence and is attached to the record and 
marked "Prosecution• s Ex. A.". 

(i) S/S Robert P. Jordari upon being recalled as a witness testi
fied that he was the ctistodian of the company property book and that he 
personally made the entries therein; that when rifles were issued to the 
company the numbers appearing on them were immediately entered in the 
property book by him and that when rifles were issued to an individual 
soldier his name appears in the record b9ok opposite the number of the 
rifle delivered to him (RJ.02); 1tha.t ·according to the property record book, 
on 14 March 194.3, rifle #.3.3C!7695 had been issued to Pvt. Herbert Jones 
and rifle #3306060 ha.d been issued to accused (RI03). 

Thereupon the prosecution offered in evidence rifle #.3JC!7695 and 
without objection from the defense it was accepted in evidence and marked 
"Prosecution's Ex. B. 11 • With permission 'of the court it was subsequently 
withdrawn (RJ.0.3). 

(j) Without objection, an extract copy of the entry in the 
company P!Operty book, showing that rj.fle #33Cf7695 had been issued to Pvt. 
Herbert Jones was admitted in evidence and attached to the record of trial 
as "Prosecution's Ex. C." (Rl0.3). The witness further testified that no 
ammunition had ever been issued accused through the company supply room 
(RJ.0.3). 

(k) ~~l stipulation of counsei "Report of Examination and 
Qbservation in the case of Pvt •.Leslie (NMI) Maxwell, 3.308482711 dated 
8 May 1943 and signed by Moses M. Frolick, Major, M.c., Homer A. Howes, 
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Captain, I.[.C., and Alexander T. Ross, 1st Lieut. M.c., all of the 
Neuropsychiatric section of the_298th General Hospital was admitted in 
evidence as 11Prosecutio:p' s Ex. F." (Rl40). The report· shows that 
accused has bee:h subJected to observation from 28 April 1943 to 8 Ma.y 
1943 and that: 

"~· He was not sUf'fering from any defect of 
reason from disease of the mind either at 
the time of the alleged crime or at the 
time of our observation. 

12,. 	 He was able to understand the nature of 
the proceedings at a court-martial, to 
object to any member of the court, to 
instruct his defending officer, and to 
understand details of evidence". 
(Prosecution's Ex. F.). 

7. The following evidence and testimony was presented by the defense: 

· (a) Attached to the record· is copy of a 11Report of Psychiatric 
Examination of Ik.xwell, Leslie (NMI) Private, ASN 3308~" . dated 19 March 
1943 and addressed to Cominandant, Disciplinary Training Center #1, APO 508. 
The report recites that pursuant to SO #36, par.6, Hqs. 36th Station 
Hospital, the accused was eXa.inined on 19 I&irch 1943. It was the opinion 
of the board that the accused was not psychotic. · The report f~her re
cites z 

"3 - Psychometric exainination reveals the 
fallowing score z Keht eme.rgehcy test 

· 	 (1941 edition) ll.A. Ten years; Binet
Simon test (Revised) M ..A. Eight years 
Ten Months. . 

It is the opinion of this board that this 
man is a high level moron,. and that he is 
responsible for his acts.tt 

The foregoing report was admitted.in evidence and marked "Defense Exhibit A" 
(fil~. . . . 

(b) The accused elected to appear as a sworn witness in his own 
behalf· after the law member had explained to him his legal rights. He 
testified in sUbstance as follows i · 

That he was born in Ruston, Georgia, and came to Philadelphia 
when three years of e.ge.- -He spent eight years .in school progressing as 
far as the fourth grade. He was placed in a school for children of 
deficient mentality. He left school when 15 years old and thereafter 
became involved in petty crime which resulted in a reform school sentence 
of two years of which he served 18 months. He met the deceased in 
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Hattiesburg, Mississippi, and had known him about six months prior to the 
homicide. Accused and deceased were fellow soldiers and'had "gone out 
together to pubs. 11 On Saturday night 1.3 Larch 194.3, he.visited public 
houses in Bristol and drank whiskey, beer and cider - 5 or 6 doubles, 4 
ciders, some shandies and beer. He returned to the barracks between llzOO 
p.m. and 12 midnight. . He ate no breakfast on Sunday morning 14 !i'.arch 1943 
because he 11 \vas not feeling so· good11 • Deceased and accused commenced 
gambling at about SaOO a.m. and continued about two hours. Accused "broke" 
deceased, winning lS or 20 shillings from him. He had no lunch (Rl/+4). 
At noon deceased asked him to buy him a drink. The two soldiers went to 
a public house where accused consumed 4 pints of cider, J'shandies, some 
beer and two 11 shots of whiskey". Deceased had about the same amount of' 
beverages (RJ.45,154). At 2100 p.m. they returned to the barracks, and 
upon deceased' s request the gambling was resumed. The ~azne - "shooting 
craps" - continued about a half-hour or 45 minutes (Rll~5), when accused 
went down to the guard-room and there remained about half an hour. He met 
a friend - a British soldier (whose name he did not lalow) who had a fifth· 
of a quart of whiskey and he drank half' of it. Returning to the barracks 
he and deceased commenced to gamble again. After playing for abou~ 20 
minutes an argument arose between them over a bet (Rl46). Deceased picked 
up fiv~ shillings and accused demanded its return, but deceased refused to 
return it. • They had been playing in deceased' s room. Accused went into 
the latrine. Swilley, Hampton and deceased were also in the latrine. 
Accused said to deceased: "Boon ypu are wrong. You have no right to ts,1ce rrry 
money like that. Don't take my moneyn. Deceased replied: "I don't want to 
argue with you. If you want your money get it out of my ass". Then he 
drew a straight-edge razor. Deceased was 2 feet distant but ma.de no move 
towards accused. Hampton told accused and deceased to quit arguing and 
told deceased to put his razor in his pocket. He put the razor in his 
pocket and walked out of the latrine (R14S,15J). Accused went into the 
barrack room and picked up a rifle and put a cartridge in it. Deceased 
came out of' the latrine and accused said to himt "Boon, give me my money'1 • 

Deceased had his hands in bis pockets and kept walking towards accused. 
Accused stepped backwards two feet and a soldier bumped into him. The 
rifle 11\vent off11 • He did not intend to take deceased1 s life. Accused 
did not know the soldier he buniped into; he was drunk at the time. When 
he shot the rifle deceased fell. Swilley and the other soldiers surround
ed accused and took the rifle away from him. He knew deceased was shot and 
th.at the gun in his hands had shot him. The gun was pointing towards the 
floor and deceased, kept coming towards him and did not stop. He was three 
or four feet away when the rifle was discharged. The gun must have kicked 
up when it was discharged so that the bullet would strike deceased in the 
abdomen. Accused put a bullet in the guii because deceased had 11pulled11 a 
razor on him. He was not going to' shoot him.unless he tried to hurt 
accused with the razor. Deceased kept walking towards him with his hands 
in his pockets and although accused kept asld.ng him for money, deceased 
said nothing (Rl4S,151,152). He dia not have any reason to believe accused 
would hurt him; they had had a little misunderstanding over money (R.154). 
After deceased was shot, accused was excited and cursed (Rl4S). He 
admitted that when he walked up to deceased he saia_: 11Die, you mother fucker" 
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(Rl56), but denied that he said anything further to him (RJ.56) and also 
denied that he Id.eked liim (RJ.49,154). 

Accused asserted he secured the cartridge from deceased when there 
was a change in their duties from M.P. to guard·duty and .vice versa; he did 
not bririg the a.mnnmition from Hattiesburg, Mississippi. When he stated 
such fact in his confession he was 11high11 and the Iifdlitary Police 11 hollered" 
at him and crowded around him and that statement was the first thing that 
came to his mind. He obtained the cartridges.while in Bristol (RJ.48). He 
kept the bullets in his pocket. He g6t them "off a guard about 2 or 3 
days before" and intended to turn them into "the supply room. He had three 
rounds of 30-30 ammunition (RJ.54). If he had turned the ammunition into 
the supply room he would have to tell that he and deceased got into some 
trouble so he did not turn it in (RJ.56). He picked up a rifle from a cot 
and put one round in the gun and had the other two rounds in his ·pocket. 
After he fired the first shot he took another round from his pocket and 
tried to put it into the gun but was prevented by Swilley and other soldiers 
who surrounded him. He '18.S "quite high" and was angry because deceased 
had pulled a razor on him about five minutes previously (RJ.56). 

(c) There was presented to the cour~ a written stipulation dated 
18 I.Ry 1943, between the trial judge advocate and defense counsel•, whereby 
it was agreed that upon admission of deceased to the Bristol·Royal Infirm
ary certain spedifically described articles of personal property, 1including 
"one razor, straight edge, barber1 s shop style" were found on deceased1s 
person by S:tster Kathleen Ilackintosh. The stipulation was admitted in 
eviC.ence, ·marked "Defense Exhibit B 11 and attacl;ied to the record of trial 
(RJ.47). 

(d) An extract copy of accused1s·service record as shown by a 
series of indorsements was admitted in evidence upon presentation by defense 
and marked "Defense Exhibit C11 and attached to the record of trial (RJ.49). 
The same is as follows·r 

Extract from Service Record of Private LESLIE MAXWELL. 

1st Indorsementa 
Character a Excellent. 

Efficiency rating as a soldier& Not observed. 

2nd Indorsement: 
Character a Excellent. 

Efficiency rating as a soldier& Excellent. 

3rd'Indorsementa 
Character a Excellent. 

~Liciency rating as a soldier1 Excellent. 
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5th Indorsement: 

.Character 1 · Unsatisf'actory. 
Efficiency rating as a soldier1 . Unsatisf'actory. 

8. The evidence of the Prosecution on rebuttal consisted of testimony 
of the following w:i,tnessesa 

T/5 ~~ed Howard testified that he was sitting behind deceased and 
he was loo.king at accused when the rifle was discharged. He was positive 
that there was no person standing bac1c of accused and that accused did not 
back into any ohe at that time. Accused backed up but he did.not bump into 
any thing or any person. Af'ter the shot was fired accused walked over to 
deceased and kicked him and spoke about giving him another bullet and finish
ing him off (BJ.58-160). 

Private A,·D. iVhitth~rne testified he was looldng at.accused when 
the gun was fired; that there was· no one behind him; that he was positive 
the gun did not hit anyone causing it to discharge and that accu$ed did not 
back into any person (BJ.601161)•. 

Corngtal Ottg Swilley declared he was not in the latrine with 
accused and deceased a short time before the rifle was fired and that he did 
not see deceased pull out a razor and threaten accused at any time (BJ.62). 

Private Philip Hampton denied that he was in the latrine with 
accused and deceased at any time during the afternoon of the homicide and 
denied that he had seen deceased threaten accused with a razor (R164). 

First Lieutenant Alexander T. Ross, M.C. of the 298th General 
Hospital explained certain terms of Prosecution1s Ex. A, and stated in 
particular that the Kant and Binet-Simon tests are for.. tests of intelligence, 
education and experience and not of insanity. A low mental .age does not 
necessarily indicate that a person is insane (BJ.65-166). 

. Pfc. Grady Johnson testified he saw accused immediately after the 
shot was fired and there was no one behind him. . Accused and deceased were 
about the same height (R168,169). 

9.· Certain irregularities in the admission of evidence and of proced
ural practice require commenta 

(a) Prosecution's Exhibit A,- photograph of interior.of barracks 
(R50), and Exhibit F, .. Report of 298th General Hospital (RJ.42) were 
admitted in evidence es.a result of the trial judge advocate• s statement that 
a stipulation had been agreed upon but in each instance the record does not 
show the assent of defense counsel to the stipulation nor his affirmation 
of its existence. However, it is obviou.S from a study of the record that 
defense counsel fully understood the purpose and import of the stipulations 
and of the evidence thereby admitted. Under such circumstances the spirit 
and substance of par.124!2,, p.1.36, fdJM 1928 are met, and no prejudice result 
ed to accused thereby. 
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(b) The.record does not show that the cotlrt formally accepted 
Prosecution• s Exhibit F in evidence. However, the law member ordered it 
to be marked for identification, and inasnmch as it was being considered 
simultaneously with Defense Exhibit A which was affirmatively admitted in 
evidence, there is sufficient in the record to sustain the inference that 
Prosecution• s Exhib_it F was accepted~ ;!..n evidence by the court. 

(c) Staff Sergeant Robert P. Jordan testified he was in the supply 
room when Corporal Charles o. Hopkins came down and told him that deceased_ 
had been shot. Objection by defense that such evidence was hearsay (R17, 
18) was overruled by the law member who stated 11 it is part of the res 
gestae". The ruling was erroneous (CR! ETO 4.38, 2m!1h; CM ETO 7C11, Lakas). 
However, the•error of the court was harmless; it did not in any respect 
prejudice the rights of accused. 

(d) 0n· cross-examination of Prosecution's witnesses, Hopkins (1U2, 
13), Swilley (R31,32), Johnson (R48) and Hampton (R90..93), defense counsel 
attracted the attention of each witness to a'prt-or writtenstateinent nnde 
by him wherein each witness ma.de assertions conflicting with certain 
testimony given by him on direct examination. In each instance the wit
ness was permitted to identify his signature appearing on his prior written 
statement. The law member ruled that the written statement should not be 
handed to the·witness for inspection, but that defense counsel should ask 
him if. at a spe_cific time and place he stated to defense counsel a certain 
fact. Defense counsel in each instance read excerpts from the written . 
statement and asked the witness if at a certain time and placMjhad made 
such quoted statement. Hopld.ns, Johnson and Hampton frankly admitted each 
had testified erroneously on direct examination and that each had ma.de the 
prior statement attributed: to him. Swilley ma.de explanatory statements 
which attempted to reconcile his direct testimony with his wr;itten statement. 

"The foundation must be first laid for impeach
ing a witness, by calling his attention to the 
t~me, place and circumstances of the contra
dictory statements, whether they were in 
writing, or ma.de orallYJ ****• The written 
statement having been presented to the witness, 
and he having admitted that what purported to 
be his signature to it was his signature, it 
was perfectly open to him to read it, and he 
could have been inquired of as to the circum
stances under which it was taken down and 
signed, so as to advise the jury as to its 

·authenticity and the credit to be given to it. 11 

(Chicago, M. and St. P.R. Co. v. ~tery, 137 
U~S. 507,520; 34 L. Ed,, 747,751; See also 
70 c.J., sec.1290, p.lllJ). . 

The ruling of the law member was unduly restricti* in not permitting the 
witnesses t<? inspect and read their respective wri~en statements. However, 
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there was substantial compliance with proper impeachment practice; The 
atten~ion of each witness was called to the time and place and the person 
to whom his prior statement was made, and he was given the opportunity to 
deny, affirm or explain the same. Inasmuch as three of the witnesses 
admitted their prior conflicting statements and the fourth witness offered 
an explanation but did not deny his statement, no prejudice resulted to 
accused because the court did not allow the witnesses to read their prior 
statements. 

Nith respect to defense's impeaching questions directed to Hampton 
which contained alleged prior statements by Hampton that it was his 
"reaction ** .Maxwell would not have done any shooting if- he had not been 
drunk" and "I feel I1axwell would not have shot Boon or said what he said 
if he had not been drunk" (R92,93), it is manifest that such statements 
were but conclusions of the witness and were inadmissible as original 
evidence. It was for this reason that the law member sustained prosecu
tion's objections to the impeaching questions. · There is authority 
sustaining such reason (70 C.J., sec.1239, p.1053; Sec.1252, p.1067). 
However, the witness in his direct examination was not questioned as to 
accused's intoxication, nor was he asked for his opinion concerning the 
cause of· accused's conduct. ·Th~ impeaching questions did not relate to· 
inconsistent statements contained in his testimony in chief. They wer~ 
for this reason improper (70 C.J., eec.1241, p.1055, foot-note 90; Sec.12741 
p.1079, foot-note 64). Further, the question of accused's intoxication 
was raised by the defense on cross-examination of Hampton. The witness 
testified· that neither deceased nor accused were drunk (R92). The defense 
by the impeaching questions attempted to ·controvert this statement•. Such 
practice is prohibited and for this additional reason tb,e law member was 
correct in his ruling (?o c.J., sec.1010, p.805, foot-note 85; Sec.1345,· 
p.1163, foot-no~e 6). 

(e) On direct examination of Prosecution's witnesses, Herbert Jones 
(R52), Rhitthorne (R.80,81) and Hampton (R.89) each witness gave answers to 
interrogatories, which the trial judge advbcate·asserted were in conflict 
with prior written statements made by each witness. Over objection by the 
defense the trial judge advocate was permitted to present to each witness 
his prior written statement ma.de at the time of the official investigation. 
In each instance the witness, after reading his statement, corrected his 
testimony to correspond with the written statement. The statements them
selves were not introduced as independent evidence. No impeachment by the 
trial judg~ advocate of the Prosecution's witnesses was thus attempted. The 
witnesses having unexpectedly given testimony at variance with prior state-· 
ments, the trial judge advocate properly called each witness's attention to 
his former statement "to refresh his memory and move him to speak the truth 
by probing his conscience, thus inducing him to correct his testimony or 
explain apparent inconsistency11 in his testimony (3 Wharton's Criminal. 
Evidence, sec.13921 p.2278; Wigmore 1s Code Of .Evidence, sec.825; 70 C.J., 
sec.1227, p.1032). The method pursued in the instant case conformed with 
the practice heretofore approved by the Board of Review (CM ETO 438, ~' 
par.5(f), pp.10-lJ). 
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'(f') Dieut.~ Colonel r'rancis 1Bayless, M.c., ·a witness for the 
Prosecution, performed the autopsy examination on deceased. : He was permitt 
ed to refresh his memory from the autopsy report without objection from 
defense (R95). The report was.not introduced in evidence, but copy of 
same fs attached to the record as part of the investigation under AN 70. 
It purports to·be signed by Dr. Bayless. The practice was regular (70 c.J-., 
sec.749, p.58.3; Sec.758, p.587, foot-note Sl). ·. . · 

(g) Staff Sergeant Vernon T. Schantz, Inv~stigations Division, 
Provost 1arshal General's Office a witness for the prosecut~on, testi£ied 
that he talked with the accused on the evening of the homicide at the 
Bristol office of the Provost ~arsha.l (R12S). After testifying that be 
duly warned accused of' his rights he proceeded to relate accused's narrative 
to him of the events of the homicide (Rl.29,1.30). Thereafter was produced 
"Prosecution's Exhibit D" which is accused's signed confession. It was 
admitted in evidence (Rl.3.3). The testimony of Schantz as to 'what accused 
said to him on this occasion is in substance the same as accused's statement 
in "Prosecution1 s Exhibit D". Schantz conversed with accused between 
7100 p.m. and 7t.30 p.m; the ·stS:tement was si:gned by aecused about 8100 p.m. 
Defense counsel objected to the admission of 11Prosecution1 s .Exhibit D11 but 

·offered 	no objection to Schantz's previous oral recitation of' accused's 
narrative. · 

In a-number of cases the Board of Review and The -Judge Advocate 
General have set aside convictio:rfs because oral: evidence was admitted elf 
written confessions without accounting for the original (CM•l.34547, Dig. 
Ops9JAG., 1912-1930, par.1295, p.641; CM 160570, 'Hembree et al). However, 
these opinions were written before publication of the 1928 edition of Lhnual 
for Courts-IV.e.rtial, now in force, which in paragraph ll~ sayst 

"An objection to proffered evidence of the 
contents of a document based on any of the 
following grounds maybe regarded as waived, 
if not asserted when the proffer is madet 
It does not appear that the original has 
been lost, destroyed, or is otherwise un
available; ****"• 

In effect the above quoted provision means that the best evidence 
rule will not be enforced i.mless the party, against whbm the oral evidence 
is offered, interposes timely objection thereto and requires that the 
written document be produced. · Consequently the rule indicated in C.11 134547 
and CM 160570, supra, is modifie<\ to th~ extent indicated by the 'quoted 
provision .from I'ICM 1928 edition. The later holdings of the Board ·ot 
Review substantiate this conclusion· (CM 210985, Bonner et al; CM 216904, 
Frankie)~ The failure of the defense to object to Schantz's oral testimony 
concerning accused•s statements to him was a waiver of:frregula.rity. No 
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prejudice to the rights of accused, however, results because Prosecution's 
Exhibit D (accused's written confession), admitted in evidence, substan
tially incorporates accused's statement to Schantz as reported by the 
latter in his testimony. 

(h) The record conclusively shows that the confession (Prosecu
tion1 s Exhibit D) was given by accused freely and voluntarily, and that at 
the time he first talked.with Schantz and a~ the time he signed the 
confession he was free from restraint or compulsion or the effects ot 
promises of leniency, and that he had been care.f\llly warned of rights to 
remain silent. The corpus delicti had been proved when the confession 
was admitted (CM 202213, Lhllon). The admission of the confession in 
evidence was free from error (CM ETO 72, Jacobs and Farley; CM ETC 397, 
Shaffer; CM El'O 506, Bryson; Cfil ETO 559, Monsalve). 

(i) A bullet was pr6duced in court and specifically identified as 
being the projectile which was found at about 6:00 p.m. on the evening of 
the homicide, by Lieutenant Pikulin. It was dug from a place in the 
floor 8 or 9 feet from the pool of blood which had flOVIed from deceased1s 
body after being shot. It was admitted in evidence as "Prosecution's 
Exhibit E" over accused's objection (P..135,137). Its admission in evidence 
was free from error (Underhill's Criminal Evidence, sec.116, p.151, foot
note 14; 20 Am. Jur. Evidence1 sec.718, p.601). Prosecution1s Exhibit E 
was, by stipulation of counsel, withdrawn from evidence (1U69). This is 
an improper practice in view of the fact that the evidence was not "bulky11 

(Appen.6, p.269, LJJM 1928). 

10. At the trial defense counsel disclaimed the defense of insanity 
(Rl73). Defense E:xhibit A, "Report of Psychiatric Examination of !.hxwell, 
Ieslie (NI.IT), Private, ASN .3.308482'7"dated 19 I\!a.rch 194.3 was introducAd in 
evidence for the purpose of snowing accused's "mental age11 (Rl.39). The 
position of the defense is disclosed by the following colloquy: 

11Law Lember: 	 (to Defense). Are you now raising 
the issue of the mental status of 
accused? 

Defense Of his mental age, yes. 

Law I.Smber a Of his what? 

Defense : Of his mental status, yes, I am. 


Bearing on the matter of intention 
I want to show what his mental age 
is, and I have here a report from 
the J6th General Hospital stating 
that; and there is also another one 
from the 298th General Hospital. 11 

(PJ.39). 

The argument of defense counsel with respect to this defense was as follows: 
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"Then go just one step further. Joking and 
laughing is bad. enough,. but walking· over 
and kicking him~ Is it possible that a:ny 
normal person could do su.Ch a· thing? There 

. can only be ori.e explanation. The series of 
facts in connection with this ma.n's life, 
the physical £acts that I have brought out 
for· you, have simplywarped his judgment, 
perhaps not enough that I can claim he is 
insane; r·do not take that p6sition, but all 
the different things that have happened to 
him have warped his judgment, have warped 
his: mind.· Little things impress him with 
unusual importance. You have the testimony 
of one of the two witnesses who saw the gun· 
actually fired. Fred Howardttestified that 
the guil was actually pointed down at Boon's 
feet at the time, that it was not pointed 
at him at all, that the gun was discharged 
and flew back; the recoil brought it back. 

Now if Ml.xwell intended to ld.11 Boon 
because he owed him lOs., why would he have 
loaned him l.2 the very day of the shooting? 

·He leaned him I.2. That'is·right in the 
statement you have in evidence from Sergeant 
Schantz.· I say to you that this nan is ab
normal~ It has been brought out by medical 
testimony that he is a moron, and I do not 
think you can possibly hold him to the same 
high standard of conduct that you can·a 
normal person. That, gentlemen, is the case 
for the accused. 11 (Rl73). 

The Mmual for Courts-Ha.rtial has defined mental responsibility 
and bas applied the rule as to reasonable doubt within the field of mili
tary justice as f oll~'!iS: 

"The rule as to reasonable doubt extends to 
every element of the offense. ****· Prima 
f acie proof of an element of an offense does 
not preclude the existence of a reasonable 
doubt with respec-f/t;o such element. The 
court may decide, for instance, that the 
prima. facie evidence presented does not out
weigh the presumption of innocence. 

Vfhere a reasonable doubt exists as to the 
mental responsibility of an accused for an 
offense charged, the accused can not legally 
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be convicted of that offense. A person is 
not mentaliy responsible f of an offense 
unless he vras at the time soifree from 
mental defect, disease, or derangement as 
to be able concerning ';:,he particular acts 
charged both to .distinguish ~ight from 
wrong and to adhere to the right.• " (i.ICM 1928, 
par.78!, p.63). 

The above definition of insanity is based on the rule which has 
been approved by the United States Supreme Court (Davis v. United States, 
160 u.s. l/;9, 40 L. Ed., 499; Lfu.tual Life.Ins. Co. v. Terry, 82 U.S. 580, 
21 L. Ed., 236; Davis v. United States, 165 u.s. 373, 41 L. Ed., 750; 
Hotema v• United States, 186 U.S. 413, 46 L. Ed., 122$). 

The evidence in this case established beyond all reasonable doubt 
that accused '\'ra.S sane at the time of the homicide and e.t the time of trial. 
"Prosecution's EY.hibit F" and "Defense Exhibit A11 clearJ.Y proved that hj, 
accus'ed was not suffering under such mental derangement as to constitut·e;~ 
psychotic or insane subject at the time of the homicide and that he was 
legally reoponsible for his acts. His demeanor and mental processes upon: 
his examination are indeed self-revealing as to the status of his mental 
health at time of his trial. They bespeak an ability to defend himself. 
The court could not have reasonably reached any other conclusion than it 
did under the evidence in this case ( cr·:r 209548, ~)~ The question of 
accused1s legal sanity was essentially one of fact for the court and since 
its findings are supported by competent, substantial evidence they will not 
be disturbed by the Boa.rd of Review on appellate review (CI;~ 193543 (1930), 
Dig.Ops.JAG., 1912-1940, sec.395(36)'; p.227; CM 125265 (1918), Dig.Ops.JAG., 
1912-1940, sec.395(.36), p.225; cr.1225(337 (1942), nui: TJAG., Dec.1942, 
Vol.l, No.7, p.36oj crs 212505, TiEton; cu 223336, (1942). Bul. TJAG., Aug. 
191;2, Vol.l, Ho.3, p.162). 

The legal responsibility of accused for the homicide being estab
lished, the fact that he was a "high level moronn is no defense. 

"Criminal responsibility does not depend 
upon the me11tal age of the defendant nor 
upon the question whether the mind of the 
prisoner is above or below that o~ the· 
ideal or of the average or of-the normal 
man, but upon the question, whether the 
defendant knows the difference between 
right and. \'i'l'ong, can understand the rela
tion' which he bears to others and which 
others bear to him,. and has knohledge of 
the nature of his act so as to be able to 
perceive its true character and consequence 
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to 	himself and to others. 11 (Commonwealth 
v. Trippi, 268 Mass. 237;.167 N.E. 354, 
356). . 

"The responsibility of an adult charged with. 
the ·commission of crime ·is ·not to be measur- · 
ed by a comparison of his mental ability 
with that of an infant of twelve 'years, or 
in any other way, the true test being whether 

'he appreciated the nature and quality of his 
act, and that it was wrong, and if he was 
responsible without regard to other mental 
deficiencies." (State v. Schilling, 95 N.J. 
Law 111-5, 112 Atlantic 400). 

(see also 22 c.J.s., sec.58, p.122; 16 C.J. 
sec.74, p.99; Nelson v. State, 4.3 ·TeY..as 
'crim. Rep. 55.3, 67 S.VT• 320; People v. Moran 
·249"1J.Y. 179, 16.3 N.E; 5!)3). 	 . 

. ll. On the merits, there is presented for consideration but one 
question and that is whether or not the evidence is legally sufficient to 
sustain the finding that accused ~as guilty of murder. 

Neither by direct evidence_ nor by inference is there any proof 
that at the time of the homicide;, the. ·accused and deceased were embroiled 
in "mutual combat" - in fact the idea is negatived by accused's own testi 
mony. 

"He (deceased)· had his hands in his pockets, 
and kept -on walldng towards me. . So I steps 
back, ruia. as I steps back one of the soldiers 
bumped into me an~ the rifle went off. I 

.did not intend to take that boy's.life. 11 (Rll...S). 
11 He (deceased) was coming tmvarc'ls 'me, and I 
had. the rifle pointed down, and· when ! backed 
into the soldier - that was when the rifle 
went off and Boon fell 11 • (Rl52) • 

Therefore, ,questions indigenous of 11mutual combat" coincident with the 
homicide are eliminated from consideration. 

Likevdse, accused's own admissions· obviate the question of self 
defensea 

"Q. Had you ever had any fights with Boon? 
A. 	No, sir. . 
Q. 	 Did·you have any reason to bel~eve that 

he would want to hurt you? 
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A. 	No, Sir. '\'Te just had a little misunder
sta.pding over that money." (Rl54). 

11Q. Why did you put that bullet in that rifle? 
A. 	Because Boon had dra\m a razor on me, sir .. 
Q. 	When you put that bullet in there, were yoµ

going to shoot him1- , 
A. 	No, sir, not Unless he tried to hurt me 

with that razor. 
Q. 	 He did not try to hurt you with it, though, 

did 'he? 
A. 	He kept walking towards me with his hands 

in his pockets. I asked him for my money. 
He did not say nothing. He kept walking 
towards me. Tihen I backed back that was 
when the rifle went off." (R151) • 

Murder is legally defined: 

n	Murder is the unlawful ld.lling of a hunnn oeing 
with malice aforethought• · 'Unlawful r means 
without legal justification or excuse ****• 
Among the lesser offenses which rray be included 
in a particular charge of murder are manslaught
er, certain forms of assault and an attempt to 
commit nrurder. *'***" (MCM., sec.148, p.162).- 

"Murder, as defined at common law, and by 
statutes simply declaratory thereof, consists 
in the ·unlawful killing of a human being with 
ma.lice aforethought.tt (29 c.J., sec.59, p.i08J). 

"Mu.rd.er, at common law, is the unlawful ldlling, 
by a person of so~d memory and discretion, of 
any reasonable creature in being and under the 
peace of the State, with ma.lice aforethought, 
either express or imp1ied. 11 (Winthrop's Military
Law &Precedents (2nd Ed) p.672)). · 

The important element of murder, to wit, "ma.lice aforethought" 
has been analysed by authorities as follCD\fSt 

"The term malice, as.ordinarily employed in 
criminal law, is a strictly legal term, meaning 
not perso:nB.l spite.or hos~ility but simply the 
wrongful intent essential to the commission of 
crime. Vlhen used, -however, in connection with 
the word 'aforethought' or 1prepense1 , in de
fining the particular crime of murder, it 
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signifies-the same evil intent, as the result 
of a determined purJ?ose, premeditation, delih
eration, or brqoding, and therefore as· 
indicating,· in the view of the law, a malignant 
or depraved nature, or, as the early writer, 
Foster, has expressed it, •a heart regardless 
of social duty, and fatally bent u,Pon mischief'. 
The deliberate purpose need not have been long 
entertained; it is sufficient if it exist at 
the momant of the act. Ivhlice aforethought ~s 
either •express• or 'implied'; express, where 
the intent, - as manifested by previous enmity, 
threat~, the absence of any or of sufficient 

·provocation, etc.- is.t'o take the life of the 
particular person killed, or, since a specific 
purpose to 1QJ1 is not essential to"constitute 
murder, to inflict upon him some excessive 
bodily injury which may naturally result in 

. death;,implied, where the intent.is to commit 
a felonious or i.mlawf'ul act but not to kill or 
injure the particular person***;" (Winthrop's 
-Military Law & Precedents (2nd Ed), p.672-3). 

111itl.ice or malice aforethought is the element 
which distinguishes murder at common law and, 
commonly, under the statutes defining murder, 
from other grades o:r homicides. ***"· (29 c.J ., 
sec.60, p.1084). 

The distinction between murder and voluntary manslaughte~ is stated_ 
as followsz 

11 Mlnslaughter is distinguibhed from murder by 
the absence of deliberation and malice af'ore.;. 
thought". (1 Vlha.rton•s Criminal Law, sec.423,
P!640). . . . 

. «1an,slaughter is uniaw.ful homicide without · 
maJ.ice a.forethought and is 'either voluntary 
or involuntary''•· (M:rn., sec.149§&, p.165). 

"At common law a ld.lling ensuing from sudden 
transport of passion or heat o:r blood, it . 
upon sudden combat, was also manslaughter, 
and the statutory definition of voluntary 
manslaughter has in some jurisdictions been 
made expressly to include a killing \vithout 
malice in a sudden ~fray:. However, a sudden 
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combat is ordinarily considered upon the same 
footing as other provocations operating to 
create such passion as temporarily to unseat 
the judgment". (29 Corpus Juris, sec.ll5, 
p.1128). 

"The proof of homicide, as necessarily involv
ing malice, must show the facts under which 
the killing was effected, and from the whole 
facts and circumstances surrounding the kill 
ing the jury infers malice or its absence. 
1nl.ice in connection with the ·crime of killing 
is but another name for a certain condition of 
a ma.n's heart or mind, and as no one can look 
into the heart or mind of another, the only 
way to decide upon its· condition at the time 
of a ld.lling is to infer it from the surround
ing facts and that inferenca is one of fact 
for'a jury. The presence or absence of this 
malice or mental condition marks the boundary 
which separates the two crimes of murder and 
munslaughtern. (Stevenson v. ·United States, 
162 U.S. 313,320; 40 L. Ed., 980,983) (Cfa· 
Jerry Wallace v. United States, 162 U.S. 466, 
40 L. Ed., 1039; John Brown v. United States, 
159 U.S. 100, 40 L. Ed., 90). . 

The evidence proves without contradiction (a) that accused and 
deceased had engaged in a dice game for a considerable period of the day 
prior to the homicide; (b) that the game was recessed for about two hours 
during which time the two soldiers consumed a substantial amount of intox
icating beverages at a neighboring public house; (c) that upon a resumption 
of the game dif'ferences arose betyreen them as ~o a certain bet and deceased 
possessed hi]nself! of five shillings claimed by accused; (d) that the game 
ceased,. but accused persistently demanded the money from the deceased r1hich 
demands were ignored by deceased, who left the squad room for a short period; 
(e) that during deceased1 s absence from the squad room accused took a 
fellow-soldier's rifle and loaded it with a live cartridge which had 
previously come into his possession, and sat with the gun on his knees 
awaiting deceased1 s return; (f) that upon deceased's return to the squad 
room he approached accused with his hands in his pockets, unarmed and.when 
within seven or eight feet of accused the latter discharged the rifle 
directly at deceased inflicting a mortal wound; (g) that after the shooting 
accused kicked the deceased as he lay helpless on the floor, applied obscene 

·and 	profane epithets to him, and· attempted to re-load the rifle with a live 
cartridge announcing his intention to "finish him off1~. 

The factsthus disclosed form a substantial basis for the court's 

finding that accused was guilty of nrurder. Implicit in the finding is 
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that accused killed deceased with ma.lice aforethought. It is fully . 
justified. The actions of accused prior to the shooting exhibit a cold, 
calculated determination to kill or inflict serious bodily harm on·deceased. 
His conduct immediately following the fatal shooting shows that blood-lust 
possessed him. The evidence beyond all peradventure establishes the fact 
that.accused with respect to deceased at least intended 11 to inflict upon 
him some: excessive bodily injury which may naturally resUl.t in death". Such 
intent constitutes "malice aforethoughttt • There is also substantial 
evidence that supports the conclusion·that accused acted with express ma.lice 
end premeditation.. His prior t~eat to 11 get11 accused, 'his deliberate tak
ing of a rifle over the protests of the owner, loading it and coo:Jq awaiting 
deceased1 s return to the squad room and then shooting· him as he approached 
wi~h hands in pockets, not only shows that actual malice and vindictiveness 
were harbored by·accused, but completely expels all idea that-he acted 
under such anger and heat of passion.as to reduce the homicide fr_9m nrurder 
to manslaughter. The issue as to the degree of accused's intoxication was 
one of fact for exclusive determination by the court. The homicide was .. 
ruthless, vicious, deliberate and without cause or excuse and in.the opinion 
of the Board of Review the crime of murder was proved bftyond all reasonable 
doubt (CM 221426, Shannon; CM ErO 268, fil£1£!; CM ETO 422, Green; CLI El'O 438, 
~). The penalty for nrurder is death or life-imprisonment as the court
ma.rtial my direct (A.1H·92). The'sentei:ice is legal (CM ETO 292, Mickles). 

12. Accused was 23 years 9 months of age at tM time of the conunission 
of the offense. He·w~s inducted.at Fort·Meade, Lhryland, on 26 June 1941' 
for the duration of the war plus six months. 

13. The court was legally constituted and had jurisdiCtion of the 
person and offense. ·no errors injuriously affecting the substantial rights 
of accused were committed during the trial. The Board of Review is of the 
opinion that the record is legally sufficient to support the-findings of 
guilty, and the sentence. 

,_...;~---·-·42__..~----·-·_._&:.........·.....'_·___ Jud.gs Advocate 
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ID, Branch Office TJA.G., with E'l'OUSA. 	 TOa Co~ing27 SEP 1943 
General, ETOIB.A, U.S. A:rrrry, APO 887. 

1. In the case of Private LESLIE (NM!) MilWELL (J.3084827), 1965th 

Quartermaster Company Trk. (Avn), attention is invited to the foregoing 

holding of the Board of Review, that the record of trial is legally 

sufficient to support the findings and the sentence, which holding is 

hereby approved. Under the provisions of A:rticle of War 50j-,. you now \ 

have authority to order the execution of the sentence. 


2. The evidence before the court and the examination of the accused 
.at 	his trial fully justifies the conclusion that accused was sane on the 
date of the commission of t.he offense anQ. at the time of trial. I am 
informed by documents attached to the record of· trial and by Colonel Ed. 
c. Betts, Theater Judge Advocate.(telephonic conversation of 13 Sep 1943) 

that subsequent to date of sentence, -19 Mly 194.3, accused has been under 

observation and examination for the purpose of determining his mental 

condition and that as a result of such study there has been submittec?- to 

you, subsequent to the receipt of the record of trial by this office, a 

report of a ioodical boa.rd expressing the opinion that accused is now 

insane. It has· been indicated to. me that, by reason of such sit~tion, 

you will desire to take appropriate action comnmting the sentence of 

death to dishonorable discharge, total forfeitures and imprisonment for 


·life. 	 Such action is authorized and the record of trial is legally 
sufficient to support such commuted sentence• The Federal Penitentiary 
at Lewisburg, Pennsylvania, should be designated as the place of confine
ment. I transmit herewith the record of trial. 

. 3. When copies of the published order are forwarded to this o.f.fice, 

they should be accompanied by the record of trial, the foregoing holding 

and this indorsement. The file number of the record in this office is 

Fl'O 7'39. For.convenience of reference please place that number in brack

ets at the eIJ.d of the order: (ETO 739). 


(f#, .
7 / ·'" ,/A r (./.·. J·p-,.//.,/?;-·...--/ .1//':' ~/.//f..-.. r ~/··

/ / . 	 . 

·e 

E. C. }bNJUT., 


Brigadier General, United States A:rrq~ 

Assistant Judge Advocate Gen_eral. 

l Incl: 
RecQ.rd Qt: ·X:t'ial.. 

(Original action of convening authority modified to the extent of 

commuting the death sentence to dishonorable discharge, total 

forfeitures, and confinement for life. Sentence as thus cOJIUIDlted 

ordered executed. GCMO 19, ETO, 2 Oct 1943) 
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Branch Office of The Judge Advocate General 
• 	 with the ' 

European Theater 	of Operations 
APO 871. 

Board of 	Review. 

"'4 SEP 1943ETO 740. 

UNITED STATES ) CENTRAL BASE' SECTION, SERVICF.S 
• ) OF SUPPIX, EUROH:Alt THEA.Tm OF 

v. 	 OPERATIONS. 

Private IRA N. LA.NE (20843966) 1 Trial by- G~C.M., convened at London, 
5th General Hospital, Detachment England, 17 Augtist 1943; Sentence& 
of Patients, ETOUSA., APO 519. Dishonorable discharge, total forfei· 

tures and confinement at hard labor 
for five years. United States 

I 
~ Penitentiary,Lewi~burg,Pennsylva.nia. 

HOLDING by- the Ba.4.RD OF REVIEW 

RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates. 


l. The record of' trial in the case of the soldier named abbve has 
been examined by- the Board ot Review. 

2. Accused was tried upon the follo~g Charge and Specification: · 

CHARGE: 	 Violation of the 5Sth Article of War. 
Specificatibnz In that Private Ira N. Lane,· 5th 

General Hospit81, Detachment' of Patients, ETOUSA., 
did, at or near Salisbury, England, on or about 
10 May, 1943, desert the service of the United 
States and did remain absent in desertion until 

- ·he was apprehended at London, England, on or 

about 2,3 JulyI l94.3e . 


He pleaded not gUilty to and was found guilty of the Charge and Specific
ation. No evidence of previous: convictions was introduced. He was· 
sentenced to be dishonorab~ discharged the 'service, to forfeit all pay and 
allowances due or to become due and to be confined at hard labor at such 
place as the reviewing authority may direct for five years. The reviewing 
authority approved the sentence, d esignated the United states· Penitentiary, 
LewisbUrg, Pennsylvania as the place of confinement and forwarded the record 
ot trial for action pursuant to Article of' War 50!. 

740 
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, 3. · · The evidence for the prosecution' shows- that during the early part 

ot June 1943 Miss Lillian Sims, 1.5 North Villas, Camden Square, London, 

England met accused in London and saw him ·several times thereafter. On each 

occasion but the last, he was dressed in uniform. She last saw him on 21 A 

July when he was dressed in civilian clothes. He said he had obtained the W 

clothE!s from a.fellow in a 11 pu.b11 , and that.he was wearing tliem because "he 

was afraid of being picked up at the time11 • Accused further stated to Miss 

Sims that he was "a. bit fed up and was th1 nking of returning back". He had 

told her on severa;t ceca.Siona t'hat he ·intended to go back to the army pretty 

soon CR4·5). · • 


On the e'Vehing~of 23 July 1943, police constable George Gordon, 

347 "C" Division, West End Central (tondon) noticed accused in civilian 

clothes on'Gerrard Street, W.l (London). When acclised Saw'the constable he 

"walked sli8.rPIY·offl.. Gordon, his suspicion aroused, overtook him and asked 

for his identity- card. Accused produced a c,;tvilian identity card and, when 

asked by Gordon if he. had been in the army, replied tnat he had been discharg

ed from the Canadian army two weeks before. When asked for his discharge 

papers, accused said that he had not as yet been discharged. • Gordon then 

told him he was under arrest as a deserter. On the way to the police station, 

accused said to Gordon& "I might just as well tell you the truth. I deserted 

f'rom the American Army about two weeks because they were going to send me to 

the United States of America on a c~ge or murder or manslaughter" (R6-7). 


About midnight 23 July Starr Sergeant William Manning; Investigations 

Division, Provost Marshal General, "A" Detachment, saw accused at the West 

End Central. Police Station (Lend.on) and accompanied him to the Central Base 

Section guardhouse. On 24 July, attar being warned of his rights,. accused 

ma.de a voluntary statement to Manning, which statement was reduded to writing 

and then signed and sworn to by acc'tised (R7-S). 


r 

The statemeI?-t, whicli was iritroduced in ~vidence after the defense 
stated that it had no objection thereto, was in substanc~ as foilowsz accuse4 
joined the National Guard abOU.t July or August 1940, B.nd.·his unit was later 
inducted into the Federal service. · About 14 July 1941, he went absent 

·without leave tor several months, arid during this time he became embroiled 
in· a fight with a Mexican in :Mexico.and cut him with a knife. He le.ft the 
scene not knowiiig what ultimately h8.ppened to the man. About 18 September 
1942 he was apprehended· and returned to millta.ry control. As the army had 
no records concerning accused, he was later sent to England and subsequently a· 
transferred to the 5th General Hospital because ~£ a broken .arm. He· over- w 
heard a doctor saying that he would be returned to the United States because 
of an old injury to a bone in his hand. He did not wish to return because 
of "some family trouble•. On 9 May 1943 he received a pass to Salisbury 
which was good until 6100 p.m.· He became intoxicated at Salisbury, decided· 
not to return to the hospital and took the 3&00 p.m. ·train to London. While 
in London, he lived in four different rooming houses:'for about nine weeks, 
wearing his uniform and registering under his own name on each.occasion. He 
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moved about to navoid arousing suspicion". As his arm was still in a cast 
he told the persons in charge, if they asked any questions, that he was on 
sick leave. About two weeks prior to his arrest he bought some civilian 
.clot}).es through the ald of an ·acquaintance and also obtained a civilian 
identity card from a girl both of whom he met in a pub. He work~d for a 
building ~ontractor for which he received a sum of.about eight pounds and was 
stlll.' employe-d by the contractor when accosted by_ a police constable :who askeci 
for his identity card. · He showed the constable the identity card and ad.mitted 
that he had been in the arrrr3'. As he was unable to show'the constable any 
discharge papers, accused told him that :qe "was a deserter from the American 
A.rmyU • · He was then taken to the police station. When he left Salisbury on 
9 May, he had f!rl pounds in his possession. He lived on this sum while in 
London and took the job with the contractor when his money began to run low. 
When ~ested he had four pounds, six shilling and four pence {Pros.Ex.2). 

-. 4. · lt was stipulated that accused 1s service record di4 not show that 
the Articles of War had ever been· read to him (R9) • ' 

5. For the defense, accused testified that his organizatiqn was 5th 
General Hospital, Detachment of· i'atients and that on 9 Mq he had a pass for 
Salisbury. He left Salisbury that af'ternoon about .3:.30p.m. with f!rl pounds 
and 11woke _upll in London later that day. He put on civill~ clothes about 
9•10 J~ in order to get a job, as he never had 8IIl money and wanted to get 
some cigarettes when he returned to the ertrJ¥ (R9-lOJ. When he was apprehended 
on 2.3 July, he intended to.get his uniform the. next da:y and then surrender at 
military police headquarters (Rll). From what his captain told him before 
he ·gave him his pass, accused expected to 'J?EI put in jail on his return. The 
captain told him nqt. to get drunk, that 11he was not supposed to let us go out, 
but he was doing it of his own free will" {RlO). Accused had never had the 
Articles of Warread to him (Rll), ~did not know the difference between 
desertion and absence without leave (RlO). 

6, The defense, stating that it had no objection thereto, there was 
a.dnq.tted in evidence a purported extract copy or the morning report or 
accused's organization containing, entries concerning l}.is initial absence and 
apprehension (R4; Pros.Ex.l). It is better practice to introduqe in evidence 
the original morning ~eports, and'with the permission of the court, substitute 
• duly authenticated extract copies in lieu thereof. . The document actually 
admitted in evidence was not the usual form of such a certified extract copy. 
The officer signiilg the exhibit did not certify that he was the official 
custodian of the morning reports of accused's organization, although he did 
sign the document as commanding af.'ficer of the detachment of patients. However, 
further discussion concerning the admissibility or the exhibit is unnecessary 
in view or the recitation or facts contained in accused's statement (E:x:.2), 
and also in his testimony. The initial absence of accused was thus properly 
established in evidence. i:z-oof of >his sub~equent apprehension in London on 
the date alleged was proved:by the testimony of Constable Gordon, by the 
recitation of facts contaiJ;l.ed in accused's statement (Ex.2) and by his own 
testimony. · 
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7. lt was clearly established, both by the evidence ;for the prosecution 
and by the testimony of accused himself, 1that he went absent without leave at 
the time and place alle$ed and remained absent until he was apprehended on 
23 July 1943 at London, E~land. During a prolonged absence of about 74 days 
accused c~ed his address several times to "avoid arousing suspicion"' a?_rl · 
told his various landlords that he was on sick leave. 'When his funds became 
low he ·obtained employment, wore civilian clothes and obtained a fals~ civiliaz:i 
identity card. He was still employed when apprehended by~ a police constable · 
to whom he falsely represented himself' as a 1 discharged Canadian soldier and 
display~d the civilian identity card. Although he was for several weeks 
constantly in the vicinity of military organization~, he did not surrender to 
military control but resorte~ to various· forms of subterfuge to avc;>id detec
tion. The specific inte~t.~ot to return to the military service of the 
United States waa clearly established by the evidence. 

s, The charge sheet shows that accused is 32 years of age and that he 
enlisted 3 January 1941 with no prior service, such service being governed 
by the Service Extension Act of 1941. 

9. The court was legally.constituted and ~ad jurisdiction of the person 
and or. the offense. No errors injuriously affecting the substantial rights 
of accused were coI!!!!litted during the trial. The Board of Review is o~ the 
opinion that the record of trial i~ legally sufficient to support the findiz;\gs 
or guilty and the sentence. 

10. Pursuant to paragraph 5,2, GO IJ37, ETOUSl, 9.September 1942 as amended 
by GO IJ63, ETOUSA.; 4 December 1942 a s~ntence of dishonorable discharge may be 
ordered e~cuted when ac'cused is sentenced to eonfinei;nent for not less than 
three years. By- virtue of the same orders a general prisoner may be returned 
to the.United states to ~erve a sentence of three years or more. Confinement 
of accused in a penitentiary is authorized for the offense of desertion in 
time of war (Article of War 1.2; par.%\, Section II, AR·600-375, 17 Mey- 1943; 
·par.901 ·MOM., 1928; War Department 'letter AG 253 (2-6-41) E, 26 Febru.ar;r 1941)). 
The designation of the United States Penitentiary, Lewisburg, Pennsylvania is· 
correct. 

e· 
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1st Ind. 

• 6 SEP 19431iD, Branch Office T JAG., with ETOU&. TO: Command3ng 
Officer, Central Base Section, sos, ETOUSA, APO Bi!rl. 

l. In the case o:f Private mA N. LA.NE (20843966), Detachment of 
Patients, 5th General Hospital, ETOUSA, APO 519, attention is invited to 
the :foregoing holding by the Board of Review that the record of trial is 
legally- sufficient to support the findings and sentence, which holding 
is hereby approved. You now have authority to order execution of the 
sentence. 

2. When copies of the published order are forwarded to this office 
they should.be accompanied by the foregoing holding and this indorsement. 
The file number of the record in this af'fice is ETO 740. -For convenience 
of reference pl~ iPJ,ace that number in brackets at the end of tbtt J:U"t!~~ 
(E:.rO .740). 

~tw-::z.
I 7 E. c. McNEIL, 

BH.g ier General, United es Arrrry, 
Assistant Judge Advocate General. 

http:should.be




CONFIOr.N'i 1AL (287) 

Branch Office of The Judge Advocate General 
with the 

European Theater of Operations 
APO 871. 

Board of Review. 


ETO 763. 10 SEP 1943 


UNITED STATES ) 	 SERVICES OF SUPPLY, EUROPEAN 
THEATER OF OPERATIONS, 
APO 871.v. 	 l 

Second Lieutenant GEORGE A. MORIEY ) Trial by G.C.M., convened at 
(0-494653), Inrantryi Headquarters ) Cheltenham, England, 14 August 
Compa.ni, Headquarters Command, ) 194.3. Sentence: To be 
Services of Supply, European Theater ) dismissed the service. 
of Operations, APO 871. _ ) 

HOLDING by the BOARD OF REVIEW 
RITER, VAN BENSCHOI'EN and. SARGENr, Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
holding, . to the Assistant Judge Advocate General in charge of the Branch 
Office of The Judge Advocate General with the European Theater of · 
Operations. · 

2. Accused was tried upon t.he following Charge am Specification: 

CHARGE: · Violation- of the 96th Article of War. 
Specification: In that Second Lieutenant George 

A. Iforley, Infantry, Headquarters Company, 
Headquarters Conn:nand, Services of Supply, 
ETOUSA, did, at Race Course Camp, Cheltenham, 
Gloucestershire, England, on or about .31 July
194.3, wrongfully strike Private William·E. 
Horton, Headquarters Company, Headquarters 
Command, Services of Supply, ETOUSA., in the 
face with his hand and kick him in the body·e with hie foot. 

He pleaded not guilty to and was found guilty of the Charge and Specific
ation. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing authority, 
Command:ing General, Services of Supply, European Theater of Operations, 

- l 
CONFIDENTIAL· 

http:Compa.ni


(288) CO.~fflDENTIAl 

approved the sentence and forwarded the record or:trial'for acti~:under 
Article of War 48. The confirming authority, Commanding Generali · 
European Theater of Operations, confirmed the sentfoince and pursuant· to 
Article of War 5~, withlield the order directing the execution thereof'. 

3. Except· 1n some minor details the uncoritradicted evidenc&, p.erein 
shows that Private William E. Horton, Headquarters Com~, Headquarters 
Command, Services of Supply, after spending the evezrlngin the •pubs11 of 
Cheltenham, became intoxicated and was brought by another soldier, in a 
taxicab, back to their 'quarters at the Race 'Track Camp. On getting out 
of the taxicab at the camp, Horton was unable to walk and two soldiers 
arriving at the same time at the camp by bus also· came to his assistance 
and they started to . ca±ry Horton to his barracks to put him to bed. Going 
along the drive·in camp they met.accused who was without necktie, cap or 
blouse, his shirt collar was unbuttoned and open, his sleeves were rolled 
up (Rl5,17) and he was accompanied by a female companion. It was fairly 
dark (R13). Neither Hortonror a:n~f of his party were noisy or disorderly 
(Rl5). Tiiey were ordered by accused to "drop that man" and did so. 
Accused then ordered Horton to stand up and on his inability to do, picked 
him up, 'then struck him either once or twice, knocked him down and while 
he was on the ground kicked him in the side (RS,10,121 13,15-17,19-23,25-27). 
Accused. then dragged Horton.to the guardhouse where he kept him some:lO or 
15 minutes (Rl2,26), when he permitted Horton's soldier companions to take 
him out and carry him to his barracks and put him to bed (R26). Accused1s 
companion who was with him from 8:15 in the evening (R18) until after 11:00 
did not see him drink all evening (Rl9). · 

Accused remained silent and offered but one witness Captain Harold 
A. Sprinkle, C.E., a character witness, who testified that he came overseas 
with accused in Uiay 1943, and that accused's conduct was quite satisfactory
{P..28-29) • . . . 

"Cases will indeed sometimes arise in the 
military service when a superior is c~lJ.ed 
upon to employ toward an inferior a de~e~ 
or qua.1ity or force not in general permi.ss
ible. As where he is required to aefend 
himself against an as.sailant, to suppress 
a mutiny, to quell a dangerous offender or 
quiet a turbulent one, **** in such instances 
the superior may resort to the necessary 
personal force, use of arms, imprisonment 
****• This, however, is repression and 
restraint, not punishment; no greater force 
or more severe restriction is therefore to 
be employed than may be reasonable and need-
1'ull under the circumstances; and where the 
commander is provided with the usual or with 
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adequate facilities for apprehending and 
confining an offender with a view to trial, 
he is not,. even in time of war, to inflict 
personal chastisement upon him or subject 
him to a:ny arbitrary punitory treatment, 
much less, by the use of arms, to put' him 
in danger of his life. In violating these 
rules the superior subjects himself to 
charges and trial by court-martial *****•" 
(Winthrop1 s r.tllitary Law &Precedents, 1920 
Reprint, p.446). . 

11 An officer has no right to punish, by assault, 
any offense or dereliction of duty on the part 
of an enlisted man. Such action constitutes 
an offense against military law, and charges 
may be preferred against the officer under 
either AW 95 or AW 96. 250.4, Sept.3, 1918." 
(1912-1940 Dig.Ops.JAG., par.453(3), p.341; 
1918 Ops.JAG., pp.724-725). 

Without provocation, accused assaulted a helplessly drunken soldier, 
knocking him down and kicking him as he lay on the ground. The soldier was 
committing no disturbance or offense other than being drunk. His friends 
were in the act of taking him to his quarters to put him to bed. Accused 
was not in uniform, making it difficult in the darkness to recognize him as 
an officer, though all his orders were obeyed except-the order to Horton to 
stand at attention with which order Horton was physically unable to comply. 
Accused does not explain or.attempt to justify his actions. No apparent 
reason for his actions presents itself. Possibly he thought to make an 
impression on his companion. There are however, no extenuating circumstances 
in connection with the reprehensible conduct.of the accused, unless perhaps, 
his youth and inexperience. In his request for clemency attached to the 
file, accused says "*** I was under the influence of liquor to such an extent 
that I honestly did not know what I was doing. 11 No where in the ,record 
however, is there any indication that accused was intoxicated. Accused's 
conduct certainly constitutes "disorders and neglects to the prejudice of 
good order and military discipline" under the 96th Article of War. 

5. Accused is 20 years of age and entered upon active duty 30 September 
1942. 

6. For the reasons stated, the Board of Review is of the opinion that 
the record of trial is legally sufficient to support the findings and sentence 
herein. The sentence is legal. The court was legally constituted and no 

·e 
errors injuriously affecting the substanti r·ghts of the accused were 
committed at the trial. 
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1st Ind. 

WD, Branch Office T JAG., with ETOUSA.. 1 0 SEP 1943 TO: Commanding 
General, ETOUSA., APO 887, U.S. Army. 

1. In the case of Second Lieutenant GEORGE A. MORIBY (0-494653), 
Infantry, Head.quarters Company, Head.quarters Command, Services of Supply, 
ETOUSA, APO 871, attention is invited to the foregoing holding of the 
Board of Review that the record of trial is legally sufficient to support 
the firidings ancf sentence, which holding is hereby approved. Under the 
provisions of Article of War 50-k-, you now have· authority to order the 
execution of the sentence. 

2. :n.Iiss Marion Davie~, aged 17 years, who described her occupation 
as.that of a waitress at the Queens Hotel, Cheltenham, was a witness at the 
trial. She testified that while in the officers' mess at The Racecourse 
neither she nor the accused had anything to drink arid that she did not see 
accused.drink at any time during the ev~ning. Among the accompanying papers 
is a signed statement made to a Cheltenham police officer on 2 August 1943 
by Miss Davies. She says shei left the Queens Hotel about 8:15 P.M•. on 
Saturda:y night, 31 July 1943 with accused to go to The Racecourse where he 
was stationed to have a drink. She further said "he was under the influence 
of drink and when we arrived there I went with him to the officers' mess 
where we talked and read books. There was no drink there. ***• Lieutenant 
I~orley was a bit •tight' himself', and in a bad temper." The record of trial 
is entirely silent as to whether accused was intoxicated at the time of his 
assault on Private Horton. While such evidence would not excuse accused's 
conduct it would serve to explain it. As the record stands accused's 
assault and battery upon Horton appears to have been wholly without cause 
or reason and leaves the implication that he was attempting to display his 
prowess and authority before :Miss Davies. 

J. When copies of the published order are forwarded to this office, 
they should.be accompanied by the foregoing holding and this indorsement. 
The file number of the record in this o.ffice is ETO 763. For convenience 
of reference please place that number in brackets at the end of the order: 
(ETO 763). .. . 

~f!k~
· / '-':·.74 

E. C. McNEILJ -~ J 

~rigadier General, United States Anny, 
• Assistant Judge Advocate General. 

(Sentence ordered executed. GCMO 18, ETO, 15 Sep 194.J) 

~ . 
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Branch Office of The Judge Advocate General 
with the 

European Theater of Operations 
APO 871. 

BOARD OF fu..vIE'v{. 

ETO 764. 21 SEP 1943 

U l~ I T ED STATES ) UNITED STATES ARI1:Y FORCES IN ICELAND. 

v. 
) 
) Trial by G.c.r.i•., convened at Camp 

General Prisoner GEORGE R. 
) 
) 

Curtis, Iceland, 25 .August 194.3. 
Sentence as to each: Dishonorable 

COPELAND (15060657), and 
General Prisoner ALFRED 
RUGGLF.S, JR., (15041594). 

) 
) 
) 

discharge, total forfeitures and 
confinement at hard labor for 5 years. 
Federal Reformatory, Chillicothe, Ohio. 

HO.LDING by the BO.AIID OF REVIEi1, 

RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates. 


1, The record of trial in the cases of the soldiers named above has 
been exar.iined by the Board of Review. 

2. The trials of the aceused with their consent were consolidated 
for convenience. 

J. The accused Copeland was tried upon the following Charge and 
Specifications: 

CHARGE: Violation of the 9.3rd Article of War. 
Specification 1: In that General Prisoner George 

R. Copeland did at the U S A F Stockade Annex, 
.APO 860, c/o Postmaster, New York, Hew York, on 
or about 25 July 1943, with intent to do bodily 
harm, conunit an assault upon Sgt James Johnston, 
Company "I", 118th Infantry, by striking him in 
the stomach, with a dangerous weapon, to wit, a 
knife. 

Specification 2: In that General Prisoner George 
R. Copeland did, at the U S A F Stockade Annex, 
APO 860, c/o Postmaster, New York, New York, on or 
about 25 July 194.3, ·with intent to do him bodily 
harm, commit an assault upon Pvt George H. Brovm, 
Company 11 A11 , 525th ?,W Battalion, by striking him 
in the stomach, with a dangerous weapon, to wit, 
a knife. 
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4. The accused Ruggles was tried upon the following similar Charge 

and Specifications: · 


CHARGE: Violation of the 93rd Article of War. 
Specification 1: In that General Prisoner Alfred 

Ruggles, Junior did, at the US AF Stockade'Annex, 
APO 860, c/o Postmaster, New York, N.Y., on or 
about 25 July 1943, with intent to do him bodil1 
harm, commit .an assault upon Sgt James Johnson, 
Compa.ny. 11 I 11 , 118th Infantry, by striking him in 
tke stomach, with a dangerous weapon, to wit, 'a 
knif'e. . 

Spe9ification 2: In that General Prisoner Al!red 
Ruggles,.Junior did at the US AF Stockade Annex, 
AP0:860,. c/o Postmaster, New York, N.Y., on or 

, about 25 July 1943, with the intent to do him 
·bodily harm, commit an assault upon Pvt George H. 

11 A11Bro\Vl\, Company , 525th MP Battalion, by striking 
hi.in in the stomach, with a dangerous weapon, to wit, 

··a lmife. 

5, Each accused pleaded not guilty to. the Charge and Specifications 
upon which he was tried. Each was found guilty of Specification 1 of the 
Charge except 1ihe words 11 striking him in the stomach"., .substituting there
for the words "threatening him11 , of the ·excepted words, not guilty, of the 
substituted words; guilty. Each accused was found guilty of Specification 
2 of the Charge and of the Charge. No evidenc~ or previous convictions 
was introduced. Each accused was sentenced to be: dishonorably discharged 
the service, to forfeit all pay and allowances due-or to become due and to 
be confined at hard labor at such place as the reviewing authority may 
direct for five' years. The reviewing authority approved each of the 
sentences,.designated the Federal. Reformatory, Chillicothe, Ohio as the 

. places of confinement and forwarded the record df tria.J. for action under 
· Article of War 50h · ... 

6. The evidence for the prosecution shows that on the evening of 
25..July 1943 General f,ri~oners Griepentrog, Cooper ahd Reed were'in the 
kitchen of the USAF a~~~-~~' APO 860 (R6,14-15,19). The accused, 
Cope~ and R~gles en ered,_~ ~ach_;pf~¥.~d~ up a _lmife. ·Theyasked the 
whereabouts of'a prisoner named 1rrac1'ourn (R0-7,15',19). Witnesses estim
ated· the knives to be between 9 to 14·inches long and l to 2 inches wide 
(R7,15126,.32). Griepe~trog and dooper-·replrea tiiat" Blackburn was probably 
at the latrine, whereupon Copeland told Griepentrog 11 ! don't want no shit 
from you" (R7,19). Copeland then had hls knife pressed in Griepentrog' s 
storiach and Ruggles had his knife against the stomach of Cooper (R7,l5117,
20,26,32). . . 

.. 
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.

Sergeant James Johnston,.Compa.ny 11 I 11 , ll8th Inf'antry and Private 
George H. Brown, Company "A", 5·25th ~.:.P. Battalion then entered the r.Qom. 
Johnston ordered accused to put _down .their lmives. -Ruggles laid his 
knife on a table bu;t IJQ:i;ieland rep:l:ied that he dfd riot intend :to put down 
h~s knife. Johnston repeated his order whereupon Copelan(! se.id 11 We goll1;l& 
get y6u ·tooll and 11walked f'ast 11 or.: 11 rushed11 toward Johnston, _holding the 
knife in his ha..'ld- as if he was "ready to make a slash with it11 • Ruggles 
picked up his lmife and followed· one or · tvm feet behind Copeland. .:..ach 
accused had his· Imife 11dr.awn up" (R8,µ,16,20-21;24 1 26-27 ,29,33-.34). 
Johns.ton back~.d up to the door and seized a shovel to protect himself 
against both aecused who were 11 coming on pretty lively", each.holding his 
l:Jlife up~ He held the shovel in front of him and both accused 11 stopped 
for a while thenn. Johnston backed out through the door into another 
room followed by the accused. 11 They followed me out totlie end of the 
doorway and the i'ireman there rras fixing the fire, and v1hen they got by the 
door I was just outside and at that time I never loo~ed to see if they was 
coming after me or not. 11 He feared the accused vrould throw the lmives 
instead of stabbing him. He believed that they inte:qded to cut him, and 
not that they were just trying to bluff him out of; the mess hall (E.27-29). 
The accused were not clqse enough to Johnston to.stab him or to put their 
knives in the latter's stomach, nor did they attempt to cut hin (Rl8,23, 
29-.30). 

.After .Toh11ston had l~ft, the accused turned to Brovm. Copeland 
said to him 11 You•·re the cause of this. Pm gonna kill you***· Carreon, 
Ru.o:gles, let's kiJJ. him" lli.12,21,.34). Ruggles and Copeland both put their 
kri'.i.ves in his stomach ru1d backed Brown tJ.P against a closed door. Brown 
was. 11 scared" a.ru:f v1ould have retreated farther if he had been able to do so. 
':Lhe pressure of the knives vms such that they were about to pierce Brown Is 
raincoat. A soldier named Collins then interferred and 11 kent them anart11 

and, told Ruggles t~ use his haRd. huggle~ then told Copeland not to~cut 
Brown wi't;h the knife, .seized C"opeland 1 s hand and pulled the knife away. 
Br_9vm. was then nushed 01/t · 01· the room by either Qollins or Ruggles (R9,12
13,21-22, 34-36). Cooper did not smell any liquor on Copeland's or 
Ruggle~• breath (R24). Brown testified.that he 11 couldn•t say11 wi:lether 
accused were drinking, but that Copeland was "wobbling" when he was running 
after Johnston (RJ6). 

7. For the defense, accused Copeland testified that at about 5:45 p.n. 
he and Ruggles went to a hut i'There they drank liquor uhich 11 smelled like 
powerful stuff11 • About a:q hour or two later they went to tlie kitchen 
where they: asked Griegentrog and Cooper where Blackburn ~1as, and took 
knives 11 to get soreething to eat". ilhen Johnston aiJ.C:: Brown entered, 
Johnston asked what they were doing vrith the knives. Ruggles replied 
that they were getting something to eat., When Johr.ston told thes to put 

11 Ithe knives dovm Ruggles obeJ.red but Copeland replied air; 1 t aimLllg to put 
mine doV¥n11 • 11 118 started looking at them11 and Johnston backed up. Copeland 
chased him to a stove where Johnston seized a shovel. He thought he svrung 
at Johnston who had the shovel dravm up. Huggles follo;yed Co:peland 
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through th~ hallway into the other room,. turned around and starte9. 
towards Brown while Copeland n chased the sergeant on out". Copeland 
denied touching Johnston with the lmife, He returned to the room v1here 
Ruggles had his arm on Brown's shoulder and his knife "right dovm here". 
Copeland 11 come up" and told Browp tl:+a:t he thought he was "the cause of 
all this". Collins then pushed Ruggles and Copeland away and thrust 
Brown out through the door. Copeland denied touching Brown with his 
knife; and testified that he (Copeland) was intoxica.ted .CR37-39). 
AJ,thouzh they came against Cooper and uriepentrog and the knives wer~ 
11 right in here like.this", Copeland denied that his knife was touching 
the stomach of.either man (R40). 

8. For th~ defe11se, accused Ruggles testified that a·t; about 5:45 p.m • 
.25 July-,. he and. Copeland went ·:to a hut ~mere they drank 11 wine or somthingn 
for a long time~ They then went to the kitchen. Ruggles tobk a knife 
to cut some baloney and Copeland got a knife to cut bread. Ruggles a~ked 
Cooper and Griepentrog where Blapkburn was. They said they thought he 
was in t!'le latrine.. 11 Vfe had the knives in our hands and (were) backing 
Cooper and Griepentrog against the stove" when Sergeant Johnston and 
Brown· entered. J.ohnston asked what they were 'doing and Ruggles replied 
that they·were getting something to eat. At Johnston's order,.Ruggles 
laid down his knife.but Copeland,refµsed to do so and. "went for" the 
sergeant who1 started backing away witll the shovel in his hands,' Copeland 
being 11 right in front of him11 • ..Ruggles picked up his knife ~d "walked 
in" behind Copeland into the dining room. Ruggles then turned, walked 
Qack t9 Brown and holding the knife in one hand and putting the other on 
Bro1m1 s shoulder, told him to get out of the kitchen before he (Brown) 
caused any more trouble. Copeland then came up. Collins pushed Ruggles 
and Copeland away, and Brown went out of the room. As Copeland was . 
"pretty drunk11 , Ruggles suggested that they go to bed. Although he could 
have cut both Johnston and Brown, Ruggles denied touching them with his 
knife, nor did he make any attempt to do. so (R4l-43). . 

9.. The evidence is leg?).ly sufficient to sustain the findings of 
guilty as to each.accused with reference·to the alleged assault on 
Johnston. Johnston twice requested the· accused to put do\m their knives. 
Copeland refused and replied that they were going to kill him. He walked 
rapidly toward Johnston closely followed by Ruggles who picked up his 
knife again after having laid it dowp.. J9hnston backed µp :t;owards. the 
door, seized a shovel and holding it before hlm for self-protection, re
treated through the door into another room still followed by b9th accused 
v1ho were holding up their :knives. Johnston feared that the men fully 
intended ~o use the weapons and left the room because of his belief that 
the kniyes would be thrown at him. Although Johnston was not actually 
cut nor touched by the knives, in view of Copelan9. 1s announced purpose 
that the accused were going to kill him. and their armed and joint pursuit 
of'. Johnston into another room, the alleged intent. to do bodily harm was 
fully established in evidence. 
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The evidence is also legally suf~icient to sustain the findings 
of guilty with reference to the alleged assault on Brown. · Copeland told 

.Brorm that he was the cause of the disturbance and suggested to Ruggles 
that they kill him. Each accused placed a knife against Brown's stomach 
and backed him against a closed door. Brown was "scared" and could not 
retreat farther. The accused desisted only upon the interference of 
Collins, after which Brown was pushed out of the room. The alleged intent 
to do Brown bodily harm in the manner described was clearly established by 
the evidence. 

A knife is a dangerous weapon if used or attempted to be used in .·• such a manner that it would be likely to produce death or great bodily 
harm (CM 209862 - ~). 

"Some weapons are so cleqrly deadly when.used under 
particular circumstances that the court may declare 
them so as a matter of law. So it has been held 
that a club, a large stone, a chisel, ***.or a 
knife, when used in striking distance, is a deadly 
weapon per se, and proof of an assault with any of 
these will sustain a conviction of an assault with 
a deadly weapon. If the evidence as to the charac
ter of the :weapon or the mode in which' it was used 
is at all conflicting, the determination of the 
question whether a weapon is deadly is exclusively 
for the jurors, to decide upon all the facts. The 
size, shape, character and weight of the weapon or 
implement used, its manner of use, *** ar.e all 
relevant. (Underhi11 1 s Criminal Evidence, 4th 
Edition, sec.598, pp.ll?0-1171). · 

The question as to whether the knives were in· :fact used by accused 
in such a manner as to constitute dangerous weapons, was one for the 
determination of the court. · 

With reference to its findings that each accused was guilty of an 
assault on Johnston with the intent to do bodily harm vdth a dangerous 
weapon, to wit, a knife (Specification +, 1 Charge I), the court excepted 

.the words "striking him in the stomach" and substituted therefor the words 
11 threateiµ.ng him11 • The essence of the offenses alleged is that each 
accused, with the intent to do bodily harm assaulted Johnston witp·a dang
erous weapon~ namely a knife, and the evidence is legally sufficient to 
sustain.the findings of guilty. The words 11 by threatening him" are merely 
descriptive of the manner in which the alleged assault was committed and 
are surplusage in character. Had such words been entirely omitted the 
allegations contained in the specification would have sufficiently aescribed 
an offense. 

The testimony of each accused in substance fully corroborated the 
prosecution1 s evidence with the exception that each accused denied that his 
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knife touched Brown, and both testified that they had been drinking. 
Copeland and Ruggles testified that Copeland was intoxicated. The witness 
Cooper testified that he did not smell any liquor on the breath of either 
accused. Bro\m "couldn1 t say11 whether accused had been drinking, but 
testified that Copeland wobbled when he ran after Johnston. The question 
of intoxication was one of fact for the determination of the court. 

10. '£he charge sheets show that each accused is 21 years of age. The 
accused Copeland enlisted for three year~' service 18 Hovember 1940 and the 
accused Ruggles enlisted for three years 1 service 19 August 1940. Neither 
accused had any prior service. 

11. The court was legally constituted and had jurisdiction of the 
persons and of the offenses. No errors injuriously affecting the substan
tial rights of accused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty and the sentencres. 

12. Pursuant to paragraph 5.Q, GO #37, ETOUSA, 9 September 1942 as 
amended by GO #63, ETOUSA, 4 December 1942 a sentence of dishonorable 
discharge may be ordered executed when accused is sentenced" to confinement 
for not less than three years or where he has been convicted of an offense 
which renders his retention in the service undesirable. Assault with 
intent to do bodily harm with a dangerous weapon is such an offense and the 
approved sentence as to each accused is five years. Both conditions of 
the order are present. By virtue of the same orders a general prisoner 
may be returned to the United States to serve a sentence of three years or 
more. Confinement in a penitentiary is authorized for the offenses alleged 
(18 u.s.c., sec.455; 35 Stat. 1143). War Departmeht directive (AG 253 
(2-6-41) E, 26 February 1941) requires that prisoners under 31 years of age 
with sentences of not more than ten years be confined in a Federal 
Correctional Institution or Reformatory. The designation of the Federal 
Re~ormatory, Chillicothe, Ohio is correct. 

·}
1

....c;.J_._~.;....~_.__...;.......·lii;,,,,i,,..::·=--.___• Judge Advocate. 
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w, Franch Offioe T.1AG., n'th ETOU~. 2 l SEP 1943 
Gensral, United Sta.tea ~:FG.irees in'Iceland, Al-0 e60. 

1. ' In the case of Ger,eral Prisouf!'.r GEORGE R~ CO:EJ.\,.'ID (l5060657j 
and Genei·al !'risoner ,llmiED RUGGLES, JR., {15041594), attention is inVited. 
to the foregoing holding of ·the Board of Review that the record of tria'.l. 
is legall.y sufficient to support the fjndings and the sentence as to each, 
which holding is hereby approved.. You now have authOrity to order 
execution of the sentences. It is recommended that a separate general 
court-martial order issue.as to each accused. 

2. When copies of the.published. orders are forward~d to this office 
they should 'Ce accc:cpa..-rl.ed by the foregoing hoiding and this indorsement.• 
The file number of the record in this office is ETO 764. For convenience 
o.f' reference pleasei place that nu.'ilber in brackets at the end .of the 
respective orders: (ETO 764). · 

%Uu---t'.
//~. r.lcNEIL, ) 


Brigadier General, United States A:rrrry, 

Assistant J"udg~. Advocate General. 
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Branch Office of The Judge Advocate General 
with the 

European Theater.of .Operations 
APO 871. 

BOARD .OF REVmY. 
2 9 SEP 1943 

ETO 765. 

UNITED STATES UNITED STA'JlS ARMY FCRCES IN ICELAND. 

v. 
Trial by G.C.M., convened at Camp 

First Lieutenant THOMAS S. Curtis, Iceland, 18 August 1943. 
CLAROO (0..560791), Air Corps, Sentence: Dismissa1 and total 

l 
31st Transport Squadron. 	 forfeitures.l 

HOLDING by the BOARD OF REVmi 
Rirnt, VAN BENSCHOI'EN and SAR.GENT, Judge Advoca,tes. 

1. The record of trial in the case of the of.ficer named above has 
been examined by the Board of Review and the Boa.rd submits this, its 
holding, to the Assistant Judge Advocate General in charge of the Branch 
Office of The Judge Ai 1ocate General with the European Theater of Opera

.tions. 

2. Accused was tried upon the following charges and specii'ications: 

CHARGE Ia Violation of the 93rd Article of War. 
Specification: In that lst L.ieutenant Thomas s. 

_	Cl~os, Air Corps, 31st Tra:nsport SCJ,uadron, did, 
at Camp Turner, Iceland, betwe.en 1 lh.rch 1943 and 
13 June 1943, inclusive, feloniously embezzle by 
fraudlently converting to his own use $1,000.00, 
the property of the 860-l·Exchange, entrusted to 
him as Sub-Exchange No. 49 .Post Exchange Officer. 

CHARGE II: Violation of the 95.th Article· Q.f War. 
Specification: In that 1st Lieutenant Thomas S. 

Claros, Air Corps, 31st Transport Squadron, did, 
at Camp Turner, Iceland, on or about 27 Tuey 1943, 
while Post Exchange Officer for Sub-Ex.change No. 
49 of 860-1 Exchange, with intent to deceive 
Captain Harold M. Shaw, Exchange Officer, 860-1 
Exchange, officially submit to said Captain 
Harold M. Shaw, Exchange ·officer, 860-1 Exchange, 
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a false inventory of the stock of S_ub-Exchange No. 
49 for the month of Mly.1943, which said inventory 
was known by the. said 1st Lieutenant Thomas s. · 
Claros to be untrue in tl:ia.t all the items listed 
thereon: were not in the stock oi said Suh-Excha.Jige 
No~ 49. 

CHARGE III1 Violation of .the 96th Article of War. 
Specification 11 In that 1st Lieutenant Thomas.s.~ 

Claros, Air Corps, 31st. Transport Squadron, while 
Post Exchange Officer for·Suh-Excbange No. 49 of 
860-1 Exchange, did, at Camp Turner, Iceland, 
between 1 Mlrch 194.3 and 1.3 June 194.3, wrongfully 
sell' ~· authorize merchandise to be sold,· at . _ 
prices higher than the established prices, without 
~uthorization and contrary to regulations. · 

Specification 21 In that 1st Lieutemnt Thomas S. 
Claros, Air Corps, 31st Transport Squadron, did, 
at Ca.mp Turner, Iceland, betweenl March 194.3 and 

· 13 June 1943, while Post Exchange Officer for · 
S~Exchange No. 49 of 860-1 Exchange,· neglect his 
duty to the predjudice· of good order and military · 

· discipline, in. that said LieuteDa.nt Thomas s. · 
Claros, on being aware of shortages in the accounts 
Of said Suh-Exchange No. 49; £ail to take proper 
action to. correct said shortages or.to report them 
to proper authority. 

Acci.ised pleaded not guilty·to all the charges and specifications. He was 
found not guilty of Charge I and its Specification and guilty of Charges II 
and III and their specifications. No evidence of.previous convictions was 
introduced~ He was sentenced to be dismissed the service and to forfeit 
all pay and allowances due.or to become due•. The reviewing authority, the 
Commanding General of the United States Army Forces. in. Tc.eland, apPI'oved 
the sentence and forwarded the record of trial for action under Article of 
War 48.. The confirming authority, the Commanding General, European Theater 
of Operations, confirmed the sen'f!ence, withheld the order directing the 
execution of the sentence and forwarded the record for examination under 
Article of War 50!-• 

.3. The prosecution's evidence discloses that accused was appointed 
Post Exchange Officer at Camp Tlll'ner, Iceland of Branch Exchange No. 49 o£ 
Exchange 860-1 (R7) on 9 February 194.3 (Pros.Ex.G• RJ.6) and was relieved . 
from this assignment 18 June 1943 (Pros.Eic.H; Rl.7~. 860-1 is the Base Post 
Exchange of the Iceland Base Command and is the headquarters of all the post 
exchanges on the island, serving all sub-post exchanges from the one control · 
location. It furnishes ·merchandise to the branch units, collects the sales 
proceeds and supervises the merchandising. It fixes the retail sales 
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prices of merchandise and maintains the records (R7). The sub-e~ba.nges 
operate under a standard Mmual of Operatiops governing their management 
and control (Pros.Ex.A). Effective standard retail sales price lists of 
all merchandise carried in, the post-exchanges are furnished to all branches 
and are the prices at which all merchandise must be sold (Pros.Ex.B). The 
list is posted permanently in each exchange and is accessible to anyone 
(R8). Requisition invoices identifying the goods, the lll1it prices and 
the amotll1ts debited to the officer in charge of a sub-exchange are issued 
with all deliveries of merchandise by the main post-exchange to the sub
exchange. The debits are based on retail sales prices only (R9) (Pros.
EX.a). Any profit or excess money is figured as overage and belongs to 
the ma.in exchange. A fire loss is assumed by the ma.in post-exchange; a 
robbery is passed on by a board of officers. Money received for merchan
dise sold at more than the listed sales prices is overage. Daily reports 
of sales on which the amotll1ts of cash pa~d to the Base Post-Exchange are 
recorded, are issued to and retained by each sub-exchange as a credit on 
its sales accountability (RlO) {Pros.Ex.D). The total of the report of 
sales or cash "turn-in" plus the i;.qtal value of inventory extended at 
retail sales prices equal the amount of the accountability. A one per
cent variance from the amount of total sales accountability is allowed (Rl4). 
A monthly certified inventory is required to be ma.de and submitted by the 
sub-exchange officers to Base Post-Exchange 860-1. The purchase of any 
item by a sub-exchange from any other source than the Base Post-Exchange is 
not authorized (Pros.Ex.A, p.1.3) (R7). All merchandise for sale in a sub
exchange must come only from the main exchange on requisition invoices and 
must be sold only at the prices fixed by the main exchange and shown by the 
issued price list. No credit sales of any nature are authorized (Pros.Ex. 
A, p.14; R7). 

Pros .Ex. 11E0 contains the monthly inventories of the Sub-Exchange 
at Camp Turner, Iceland (Branch Exchange No. 49) for liarch, April, Ili1.y and ,, 
for the period 1 Jtll1e to 20 June 1943; each with Inventory Officer's 
certificate. P~ges 8, 9 and 10 of Pros.&:x.E evidence the physical invent
ory taken as of Lay 27, 194.3, of Branch No. 49, with Inventory Qfficer1s 
Certificate dated Lay 27, 194.3 attached. They were submitted to the 
Zxchange Officer of Exchange .860-1 by accused as Sub-Exchange Qfficer (Rll). 
U::U.ess they are individually.checked there is no means of telling whether 
such reports and inventories are true or false and thus the Base Exchange 
must accept them as true when certified by the ~ve;itory Officer. No 
irregularities or shortages were ever reported by accused to the Exchange 
860-1 nor was accused ever authorized by Exchange 860-1 to sell r1erchandise 
at prices higher than standard listed prices. The sales accountability 
sheets for Branch Exchange No. 49 for I.arch, April, I.ay and the period 
1 June to 18 June 194.3 (Pros.ZX.F) show no shortage or overage for Ioarch 
(Rl2), a shortage of 141 kronur .30 aurar for .lj.pril, a shortage of 180 la-onur 
.36 aurar for I&ly and a shortage of /;132 kronur /$ aurar for the first 20 
ciays of June 194.3 (Rl.3). Accused clid not at any time report aDY. irregu
larities or shortages in the sub-exchange to his Commanding Officer, but 
just prior to 18 June 194.3 such' irregularities and shortages were called to 
the attention of such Commanding Officer who ma.de an inquiry resulting in 
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the removal of accused as Exchange Officer. This occurred dl.!I'ing the 

absence of accused on leave ·in Scotland (R16). 


4. First Lieutenant Howard M, W".ndrup, in charge of the Quartermaster 
commissary (Nikel) at l\eflavik, Ice_land during the period 9 February to 18 
June 1943 testified that accused purchased pineapple and tomato juice, 
cigarettes and various other things from him during this period and produc
ed books containing the charge sales slips (Pros,Ex.I) showing such sales 
by the commissary. The name of the organization for whom purchase is made 
is required to be placed at the top of each sales slip and each is signed 
by the individuals making the purchases. Pros.Ex.I consists of nine of 
such slips showing two sales to Hotel DeGink, two sales to 31st Fe::ry 
Squadron, four sales to.Officers' Club, and one sale to Transient Officers, 
on various dates. One was signed "T. S. Claros", one was signed "Thomas 
Claros" and the remainder were signed "Thomas S. Claros" which witness 
identified as the signature of accused (Rl8), · 

First Lieutenant Versie E. Fox, Air Corps, testified he was 
manager in charge of Hotel DeGink during April, r~iny and June 1943. It was 

'not opened until April. He denied ever authorizing accused to purchase 
any merchandise for Hotel DeGink and particularly the items shown on the 
two sales slips included in Pros.Ex.I (Rl9). Further, he denied ever 
receiving e:rry such quantity of merchandise as shown by the sales slips or 
any of the merchandise from accused, or that accused was ever in charge of 
Hotel DeGink (R20) • 

First Lieutenant Francis M, Becktolt, testified that he did the 
purchasing f'or the Officers' Club at Camp Turner during the period 1 Uarch 
194J to 20 June 1943 but that he never mo.de a purchase from the Nikel 
Commissary; he never authorized accused to buy merchandise from the said 
commissary for the Officers' Club. He did buy certain supplies at the 
Camp Turner Exchange (Branch Exchange No. 49) from the accused for the 
Officers' Club and produced his itemized records of purchases'(R21) being 
sales slips written and signed by accused (E22) (Pros.Ex.J) but denied that 

.the items shown by Pros.Ex.I (Quartermaster sales slips) as sold to the 
Officers' Club were the items, quantities or dates of his purchases or that 
the Officers' Club ever received the items so listed as purchased"for them 
(R23) 

Corporal Neal N, Fowler, 31st Transport Squadron, testified that 
he was manager of Camp Turner, Iceland, Sub-Exchange, (Branch No. 49) 
beginning 17 February 1943 and as such sold merchandise in the suq-exchange 
to those who came t.o buy (R27); that all items \'!ere not sold according to 
the standard retail sales price list. He identified a document as being 
written in the handwriting of accused (Pros.Ex.K) as a list of items given 
him by accused with the prices at which he should sell them (R28). The 
list describes 13 items -and their respective selling prices, at which 
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priceswitness himself sold some of the items. Pros~.L, witness identi
fied, as a list made by him about 17 June 1943 at- the request of the 
Commanding Officer of Camp Turner, of all articles sold at "boosted prices" 
in comparison with prices set forth in the standard retail price list 
effective at Camp Turn.er (R29). Witness contributed $20 toward the Camp 
Turner post-exchange shortage for April and helped make up the February 
shortage (R30). The !1hy inventory showed a shortage of around 600 kronur 
(a kronur is $.1544)or about $92.64 (R49). When the shortage was reveal
ed·, accused, witness and Private Duncan were present and accused stated he 
would add more cigarettes to the inventory than actually existed. An 
inventory was taken also on 7 June 1943, accused giving as a reason that 
the post-exchange- door had been left unlocked {R31). It showed a shortage 
of between 2400 and 2600 kronur. no cash was taken the night the post
exchange door was not locked (RJ2). Accused insisted that witness "kick-in" 
to make up the shortage (R33). There were two keys to the sub-post exchange 
door of nhich accused had one and Private Duncan the other (RJ6). Witness, 
using Pros.Ex.C as a reference, testified that the selling price of tooth
brushes should have been one kronur {R37) but they were sold at one kronur 
50 aurar (R38). The document "Selling Price of Post Exchange Articles at 
IBO Sub-Exc~e No. 4911 (Pros.Ex.M) was effective in general from I~hrch 
until 12 June 1943 (R39). Some cigarettes sold at Camp Turner, Sub
&change were obtained from the commissary at Camp Nikel and some from .the 
Olympia Officers' Club. Hhile selling at the "boosted" prices, they bad 
in their possession the official price list for that period issued by the 
IBC Rxchange (R40) • · . 

Private Earl F. Duncan, 31st Transport Squadron was a clerk at the 
Camp Turner post-exchange beginning about 25 March 1943. He sold at 
prices listed on a sheet of paper given him by accused (R.41). He identified 
Pros.Ex.N, as being in accused's handwriting and stated that it was given 
by accused to witness when accused left on furlough (R42). Among other 
orders and directions it contained the followings 11Vlhen you draw supplies 
Friday, if you get new stuff, jack the prices up a bit". The April 
inventory was approximately 800 la·onur short. '~'fitness received no pay in 
April for his vlork in the post-exchange and was informed by accused that 
the money had been used to pay pa.rt of the shortage (R42). Accused said 
they coulcl. make up the shortage on new stuff coming in and witness saw. 
accused add cigarettes to the inventory "that never existed in the warehouse". 
The figures of the final inventory were not the same as those on the invent
ory made by physical check. Accused made up the inventory and had the 
officer sign it (R43) as vd.tness watched. There was an increase in accused's . 
inventory. ·~-atness was present at the 7 June 1943 inventory which was 
short about 2500 kronur and he helped take the 20 June 1943 invento:z::y (R.44). 
Witness identified pages 8 and 9 of Pros.Ex.E (inventory of lay 27,1943) 
as being in the hancl\vriting of accused (R45). 

Private Robert R, Sheppard, 31st Transport Squadron, testified 
substantially as followsr That on 15 1hy 1943 he began working as clerk 
in the Camp Turner post-exchange (R46). He helped take the inventory at 
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the end of Uay 1943. Accused stated to him the morning before he left 
for England ltthat he was really pissed off--and that when he come back 
from England he was going to put the place on a paying basis". Uitness 
saw accused's written direction to "jack the prices up a bit" (Pros.Ex.N) 
on accused's desk the Sunday morning he left for England, 13 Jun~ 1943. 
The ink-written price lists on tablet paper (Pros.Ex.K), kept in the cash 
drawers for reference, were the only ones he ever saw or used until after 
the change of management around the middle of June when he saw the post-
exchange price lists similar to Pros.Ex.B (R48). · 

. First Lieutenant Michael Zop, 31st Transport Squadron, testified 
that he assumed charge as Sub-Exchange Officer at Camp Turner on 18 June 
1943 at which date he· took an inventory and found there was a shortage of 
about 2900 kronur. He had received since his appointment from accused 
and also from the Officers' Club, about 745 kronur and 79 aurar represent
ing credit sales of merchandise {R49-50). 

First Lieutenant Edwin L, Hill, 31st Transport Squadron, Assistant 
Control Officer .in Iceland since 1 May 1943, testified he was a member of 
the board of investigation appointed under Army Regulations 450-5, to 
examine into the operation or Sub-Exchange No. 49, Camp Turner, Iceland, 
which inquiry was made during the last part or June and the first part of 
July 1943. The board examined thA records of the post-exchange, question
ed the employees, and also accused as the officer in charge. It also 
interrogated individual soldiers as to prices they had paid for merchandise 
purchased by them in the· sub-exchange in comparison with the required 
retail prices. 17i-tness ma.de en examination of all or prosecutionts 
exhibits and prepared calculations thereon vrhich sho17ed an approximate 
profit of 6000 kronur accruing as a result of selling merchandise in excess 
of the pre-scr-ibed standard retails prices at Sub-Exchange No. 49 from 
2 larch to 19 June 1943. In arriving at this figure he used the inform
ation shown by each invoice and each item thereon checking the difference 
between the correct selling price es-shown by the invoice and the actual 
selling price as shown by Pros.Ex.M. This calculation was adm:i.tted in 
evidence as Pros.Ex.O (R52). 

5. The derell8e introduced three witnesses. First Lieutenant George 
71. Y.nepper, Executive Officer or the ma.in post-exchange in charge of sales 
accountabilit~" and other record& since .3 April 1943, testified that he 
inspected the !l'urner exchange on Lay 24, 194.3. It looked in good shape 
and the sales accountability records were well posted. His records showed 
a lay shortage Of 180.41 kronur and When accused turned over the Exchange e. 
to Lieutenant Zop the shortage then was 4132 kronur and 48 aurar (R56). 

Second Lieutenant Ira Stein, and John T. Stevenson, Ail: Corps, 
17th Airvrays Communication Squadron? acquaintances of four and eight months 
respectively of accused, testified they had never knmm him to do anything 
under-handed. 
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By consent, the honorable discharge papers of accused were 
received in evidence showing former service (Def.Ex.l). Accused remained 
silent. 

6. Certain questions involving practice and procedure and the admiss
ibility of evidence deserve consideration: 

(a) The order appointing accused as Post Exchange Officer of Sub. . Exchange No. 49 located at Camp Turner, Iceland, and also the order 
relieving him from such duties (Pros.Exs. G and H) were issued by Head
quarters, Thirty-First Ferrying Squadron. The commanding officer of a 
post, camp, station or installation is authorized to establish and maintain 
a post-exchange and to appoint the exchange officer (AR 210-65, par.46 and 
par.16q). The Thirty-First Ferrying Squadron was stationed at Camp Turner 
(R15). Accused's appointment as exchange officer of sub-exchange No. 49 
and his relief therefrom are clearly established by competent evidence. 

(b) Pros.Ex.A .. 11Iihnual of Operations for Sub-EXchanges and 
Branches11 - and Pros.E:x.B ... "Price List and Supplemental Price Lists 
applicable to sub-exchanges" were received by all branch exchanges (R7,8,l.3), 

. and 	therefore it is entirely proper to conclude that Sub-Exchange Ho. 49 
received copies of same. Hhile there is no direct evidence that accused 
had notice of their contents, there is substantial evidence which justifies 
the inference that he did in fact possess full kno~ledge of the requirements 
of the Ms.nua.l and the proper prices to be charged the buyer for merchandise 
sold by him in the sub-exchange (R28,.31,.33,38,40..L$; Pros.Exs. Kand N). 
The Board of Review will not disturb such finding under such circumstances " 
(CM ETO 1.32 j Kelly and Hyde; CM ErO 527, Astrella). . 

(c) Pros.Ex.L is a statement prepared by Corporal Neal N. Fowler 
on or about 17 June 194.3 at the request of the Commanding Officer of Camp. 
Turner showing articles sold at the Sub-Exchange at 11boosted" prices in 
comparison with prices set forth in the standard price list effective at 
Canp Turner. It wa3 identified and admitted in evidence without objection 
by the defense as part of Fowler's testimony (R29). As original evidence 
it was clearly.inadmissible. Hov1ever, the witness in fact ref'reshed his 
memory therefrom and definitely testified that the "boosted11 prices were 
used at the sub-exchange and that he sold some of the articles at those 
prices (R29,.30). Its use as an instrument to refresh the vd.tness 1 s memory 
was unobjectionable (70 C.J., secs.76.3,764, pp.590-592). Its formal 
admission in evidence was not necessary (70 c.J., sec.770, p.599, foot-note 
57) but its admission under the circumstances shown is not reversible error 
nor prejudicial to accused's rights (70 C.J., sec.777, p.599, foot-notes 
49 and 50). 

(d) First Lieutenant Edwin L. Hill, Assistant Control Officer of 
I.B.E., made an examination of all Prosecution exhibits and based thereon 
made a calculation that an approximate profit of 6000 :kronur accrued as a 
result of selling merchandise at sub-exchange No. 49 between 2 Ivarch 194.3 
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and 19 June 1943 at prices in excess of the standard price list. These 
calculations were admitted in evidence as Pros.Ex.O. No objection was 
made by the defense either as to the witness's qualification as an expert 
or sldlled witness or to the admission of the exhibit. Questions as to 
qualification of Lieutenant.Hill as an expert or skilled witness were 
waived by failure to object at trial (3 C.J., sec.7401 p.825, foot-note 75;
I1:rm., 1928, par.11~, pp.1191120) •• The exhibit was admissible i'i1 evidence 
under the following rule: 

"**** where books and papers are voluminous, 
a qualified witness may stl11llmrize and ex
plain the facts shown by such books and 
papers when they are all in court and the 
opposing counsel has full opportunity to 
cross-examine as to the correctness of the 
witness' testimony'' (20 Am.Jur., Evidence, 
spc.?31, p.698. See also: 22 C.J., sec.625, 
p.537; Underhi11 1s Criminal Evidence, 4th Ed., 
sec.239, p.450; 1.DM., 1928, par.11~, p.119). 

7. The evidence is clear and convincing and is uncontradicted that 
the inventory submitted by the accused as Ex.change Officer of Post- · 
Exchange Branch No. 49, Camp Turner, Iceland, to Captain Harold M. Shaw, · 
as Exchange Officer of Exchange 860-1, for the month of rm.y 1943 was a 
false inventory and had items listed thereon by accused which actually did 
not exist, and that it was submitted with the intent to conceal an existing 
shortage. . This monthly inventory was a required official report, and the 
action of accused in knowingly preparing and presenting it is clearly 
conduct unbecoming an officer and a gentleman as denounced by the 95th 
Article of Uar (CM 122249 (1918), Dig.Ops.JAG., 1912-30, par.1496, p.739; 
CM 208545, ~). 

8. The record is also convincing in its showing that accused while 
Post-Exchange Officer for Sub-Exchange No. 49 of Exchange 860-11 deliber
ately, without authorization and contrary to regulations between 1 ?ihrch 
1943 and 13 June 1943 sold and authorized to be sold certain specified 
merchandise at prices in excess of the prescribed standard retail prices 
list and also contrary to the same regulations made unauthorized purchases 
from the Quartermaster Commissary. As a result of such unauthorized 
transactions a profit of 6000 kronur or more was produced. Accused ma.de 
no accounting for same and has not paid over the same to the Base Post 
Exchange. 

The evidence stands uncontradicted that during such period of 
time shortages resulted each month from the oper~tion of the branch post
exchange, which were known to accused a.11d that he failed to take any 
proper action to correct the shortages. 

GONFIDENTiAL 
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Such acts and omissions of accused are "disorders and neglects to 
the prejudice of good order and military discipline" described in and ~ 
punishable under the 96th Article of War~ 

9. The Board of Review is of the opinion that the record is legally 
sufficient to support. the findings that accused was guilty of violation of 
the 95th and 96th Articles of War as charged. 

10. Accused is 24 years of age. He was commissioned 5 August 1942. 
He bad bad prior service as an enlisted man beginning 29 July 1940. 

11. The court was legally constituted and had jurisdiction of accused 
and of the offense. No errors injuriously affecting the substantial rights 
of the accused were committed during the trial. The sentence of the court 
is legal. The Board of Review is of the opinion that the record is legally 
sufficient to support the findings and the sentence. 
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1st Ind. 

WD, Branch Office TJAG., with El'Otm.. 2 9 SEP 1943 T01 Commanding 
General, El'OUSA, APO 887, U.S. Army. 

1. In the case' of First Lieutenant THOMAS s. CLAROS (0-560791) 1 
Air Corps, 31st Transport Squadron, attention is invited to the fore .. 
going holding of' the Boa.rd of Review that the record of trial is legally 
su:f'f'icient to support the findings and sentence, which holding is hereby 
approved. Under the provisions of .Article of War 5Dt, you now have 
authority to order the execution of the sentence. 

2. Tihen copies of the published order are forwarded to this office, 
they should be accompanied by the foregoing holding'and this indorsenient. 
The file number of the record in this office is 'ETO 765. For convenience 
of reference please place that number in brackets at the end of the order: 
(ETC 765) 

' ~, 

/,~/'/~.

E. C. libNEIL, 

Brigadier 	General,. United States Army, 
Assistant Judge Advocate General. 

(Sentence ordered executed. GCMO 20, ETO, 3 Oct 1943) 
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Branch Office of The Judge Advocate General 
with the 

European Theater.of Operations 

BOARD OF REVIDV. 

ETO 768. 

UNITED STATES 
/ 

v. 

Frivate JOHAN (NMI) DIXON, 
(39847354), Compa.nY 11D11 , 

517 Port Battalion, TC. 

APO 871. 

/ 

w.ESTF.RN BASE SECTION, SERVIC:ES 
OF SUPPLY, EUROPEAN THEATrn OF 
OPERATIONS. 

Trial by G.C.M., convened at Barry, 
South Wales, 13 August 1943. 
Sentence: Dishonorable discharge, 
total forfeitures and confinement 
at hard labor for eight years. 
Confinement: Federal Reformatory, 
Chillicothe, Ohio• 

. HOLDDm by the BOARD OF REVIEW, 

Rr!'IB, VAN BENSCHarEN and SARGENT, Judge Advocates. 


l. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. Accused was tried upon the following charges and specifications& 

CHARGE Ia Violation of the 64th Article of War. / 

Specification 1. In that Pvt Johan Dixon, Company 
"D" 517 Port Bn TC, did at at Sea Milla Camp, 
Shireha.mpton, England on or about 17 July 1943, 
strike Lt, George H. Martin Jr, his superior 
officer, who was then in the execution of his 
office,_ in the stomach with his fist. 

Specification 2~ In ~hat Pvt Johan Dixon, Company
"l'J" 517 Port Bn 'l'C, did at Sea Mills Camp, 
Shirehampton, England, on or about 17 July 1943 
draw a weapon, to wit, a knife, cook's, against 
Lt George H. Martin Jr, bis superior offi~er, 
who was then in the execution of his office. 

( _:· ~.: : ... ; . . ~ 
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CHARGE II: Violation of the 6Jrd Article of War. 
Specification: In that Pvt Johan Dixon, Comwny 

"D" 517 Port Bn TC, did at Sea Mills Camp, 
Shirehampton, England, on or a~out 17 July 1943. 
behave himself with disrespect toward Lt, George 
H. Martin Jr, his superior officer, by saying: 

"You white son-of-a-bitch," or words to that 

effect. 


. . 
He pleaded not guilty to Specification 1, Charge I, guilty to Specifica
tion 2, Charge I and Charge I, and guilty to Charge II and its Specifica
tion. He was found guilty of all charges and specifications. No 
evidence of previous convictions was introduced. He was sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowances due 
or to become due, and to be confined at hard labor at such place as the 
reviewing authority may direct for eight years. The reviewing authority 
approved the sentence, designated the Federal Reformatory, Chillicothe, 
Ohio as the place of confinement, and forwarded the record of trial for 
action pursuant to Article of War 5~~. 

3. First Lieutenant George H. Martin Jr., 517 Port Battalion T.C., 
testified for the prosecution that on 17 Jul.1 1943 he was officer of the 
day at Sea Nills Camp (Shirehampton, England) (R5). About 2245 hours he 
passed a kitchen and heard considerable noise as though pots and pans 
were being thrown about. After calling for the sergeant of the guard, 
he-entered the kitchen and noticed pots and pans "littered all around the 
floor". Accused was standing at a table, eating (R5-6,9). There were 
two knives in front of him. The officer told accused he was not author
ized to be in the kitchen and to come with him whereupon accused picked 
up a nine-inch kitchen knife, said "Don't come at me", and drew back the 
knife. Martin told accused to drop the knife and upon the latter's 
refusal to do so, the officer eot out his pistol, inserted a cartridge 
and told accused he would shoot if he threw the knife. Accused said he 
would go to bed when he finished eating. · A Sergeant Phelan enterea the 
kitchen and accused again "came back over his shoulder with the knife in 
his hand in a pianner of throwing the knife" at Phelan and Lieutenant 
Martin who ducked behind a brick partition wall. The motions of accused 
were such as to induce the officer to believe that the knife would be 
thrown. He sent a soldier to guard the east en:l door of the kitchen and 
ordered Phelan outside as he did not want the latter's life endallgered. 
He again tried to persuade accused to drop the knife. "There were other 
threatening gestures made by bringing the knife back over his shoulder11 • 

Accused said nrtm Indian" and said to Lieutenant Martin "You white son- e. 
of-a-bitch you don't like me". "He bad the point of the knife in his 
hand and made out as thov.gh he was going to throw it from the blade end". 
Pursuant to the lieutenant's orders, a Private Cobuzzi, a friend of 
accused, entered in order to persuade him to le.ave the building. Accused 
talked to Cobuzzi about· a minute and a half and also threatened him. As 
he did not want Cobuzzi to be hurt, Lieutenant Martin told him to leave. 
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"Private Dixon threatened us several times by laying the .kni.fe in his hand, 
the point of the blade toward his shoulder, and bringing his arm forward 
in a violent manner and led us to believe that the knife was going to be 
thrown. This went on for somthing like ten .or f'if'teen m:i,nutes and the 
guards had all left the kitchen *'M*n (R6-7,9). Finally the officer picked 
up accused's hat arid coat, held them toward him and directed that he 
accompany him (R7). Accused wheeled around and threw the knife over his 
left shoulder toward a corner of the kitchen where it hit the wall (R?-9). 
The lmife was not thrown at anyone (R7). As Lieutenant Martin had accused's 
hat and coat the latter started toward him. He was then removed from the 
kitchen. Attempts were ma.de to put accused into the truck but he was "hard 
to handle" (R7). Lieutenant Martin was talking to a guard, with his body 
facing accused, but with his head turned when suddenly accused hit him in 
the stomach. The blow was sharp and landed just below the ribs. The 
officer, who was relaxed and had not noticed any motion by accused was 
jolted backwards (R7...S). There were "indications" that accused had been 
drinking (R9). Accused was then placed bodily into the truck and ta.ken to 
the guardhouse (R7). 

The testimony of Lieutenant Martin with reference to being threat
ened by accused with a knife was corroborated by other witnesses (RlO,lJ,16). 
Also corroborated was his testimony that he was struck in the stomach by 
accused. Some of the witnesses believed that the assault might possibly 
have been more in the nature of a push than a blow (Rll,14,16-18). In the 
opinion of two witnesaes, accused was intoxicated (Rl2,17). 

4. The defense offered no evidence and accused elected to remain 

silent {Rl9). 

5. As stated in the review of the staff judge advocate, Western Base 
Section, Services of Supply, El'OUSA the record is replete with examples of 
grossly leading questions by the prosecution on direct examination with 
reference to evidence pertain:i.ng to the offense to which accused pleaded 
not guilty (Strild.ng a superior officer in violation of Article of War 64). 
However, the evidence concerned was cumulative in nature as it corroborated 
the previous testimony of Lieutenant Martin, and there was no objection by 
the defense. Because of the curmilative nature of the evidence, the absence 
of objection by the defense and the pr~sence of other competent evidence 
clearly establishing accused's guilt of the offense alleged, the irregular
ity involved did not injuriously affect the substantial rights of accused • 

6. With reference to Specification 2, Charge I (Drawing a weapon 
against a superior officer in violation of Article of War 64) and Charge II 
and its Specification (Behaving with disrespect toward a superior officer 
in violation of Article of Vlar 63), the pleas of gullty are fully supported 
by the evidence. Th-e evidence also clearly sustains the findings of 

· guilty of Specification 1, Charge I and of Charge. I (Std.king a superior 
officer in violation of Article of War 64). Vlhile Lieutenant Martin was 
standing outside the ld.tchen talking with a guard, accused without warning 
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suddenly hit him in the stomach. The blow was sharp and the lieutenant 
was jolted backwards. 

Lieutenant Martin was an oi'ficer in accused 1s own company and was 
officer of the day on the evening in question. Hearing a disturbance in 
the ldtchen at about 10:45 p.m. he entered to investigate, saw that several 
pots and pans bad been thrown about and found accused eating at a table. 
He told accused th!l.t he had no authority to be in the ldtchen and told him ..to'accompany him. Under s~h circumsts.nces the lieutenant was clearly 
acting in the execution of his office. 

Lieutenant Martin testified that there were "indications" that 
accused bad been drinldng. In the opinion of two other witnesses he was 
intoxicated. There was no evidence as to the degree of intoxication or 
as to its effect on the ability of accused to recognize Lieutenant Martin 
as his superior oi'ficer. Such questions are ones o1' fact for the deter
mination of the court (CM ETO 764, Copeland and Ruggles), and the Board of 
Review' will not disturb its findings with respect thereto. 

7. The question remaining for consideration is whether the Federal 
Reformatory, Chillicothe, Ohio was properly designated as the place of 
confinement. One of the oi'fenses of' whicli accused was .found guilty was 
drawing a weapon, to-wit a cook's larl.fe, against his superior officer 
Lieutenant Martin in violation of Article of War 64. When ordered by 
Lieutenant Martin to come with him, accused picked up a lmife, held it with 
the blade pointed toward his elbow, said "Don't come at me" and drew back 
the knife. The weapon was a nine-inch ldtchen knife which could easily 
have been thrown. vVhen Sergeant Phelan was with the o.fficer in the kitchen, 
accused "came back over his shoulder with the knife in his hand in a manner 
of throwing the la::d.fe". Both the lieutenant and Phelan jumped behind a 
brick partition wall and Lieutenant Martin ordered Phelan to leave the room. 
When Lieutenant Martin again attempted to persuade accused to drop the 
knife, the latter made other threatening gestures by bringing the knife back 
over his shoulder. He had the point o£ the knife in his hand and "made 
out as though he were going to throw it from the blade end". This went on 
for about 15 minutes. Lieutenant Martin believed that the knife would be 
thrown. 

Article. of War 42 provides in part that: 

11 ff* no person shail, under the sentence of a 

court-martial, be punished by confinement in a 
 e·
peni~entiary unless an ~ 52!: omission of which 
he is convicted is recognized as an offense of 
a civil nature and so punishable by penitentiary 
confinement for more than one year by some statute 
of the United States, of general application 
within the continental United States, **** and 
unless, also, the period of confinement author
ized and adjudged by such court-msrtial is 
more than one year ***" (Underscoring supplied). 
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This article :f;ormerly provided that no accused could be punished 
by confinement in a penitentiary "unless the offense of which he IIE.y be 
convicted" would subject him to such punishment by some statute or by the 

common law (AW 97; 1874) (Underscoring supplied). Hence, it is seen 
that the word "offense11 included in the earlier article was broadened to 
an 11!£! .2£ omission". It is apparent that Congress intended by the 
change of language involved that the 11act or omission" itself governs the 
place of confinement and not the fact as to whether the crime is charged 
in its civil or military aspect. 

In Ex Pa.rte John A. Mason (105 u.s. 696; 26 Law Ed., p.1213) 
accused was sentenced by a court-martial to confinement in a penitentiary 
for eight yea.rs for having, while on guard duty at a jail, discharged a 
loaded musket at a prisoner with the intent to kill him. He was tried 
under the then Article of War 62 (corresponding to the present Article of 
War 96) which provided: . 

"All crimes not capital, and all disorders and 
· neglects, which officers and soldiers may be 

guilty of, to the prejudice of good order and 
military discipline1 ·though not mentioned in 
the foregoing Articles of Wa:r, ere to be taken 
cognizance of by a general or a regimental, 
ge.rr:l.son O:t' a field officers' court-martial 
according to the nature and degree of the 
offense, and punished at the discretion of the 
court". 

Chief Justice Wa~te stated in his opinion thats 

"It is objected that the sentence is in excess 
of what the law allcws. The 97th Article of 
War is as follows 1 
'No person in the military service shall, under 
the sentence of a court-martial, be punished 
by confinement in a penitentiary, unless the 
offense of which he may ~e convicted would, by 
some statute of the United States, or by soma 
statute of the State, Territory or district in 
which such offense may be committed, or by the 
common law, as the same exists in such State, 
Territory or district, subject such convict to 
such imprisonment.• 

Under this Article, when the offense is one 
not recognized by the laws regulating civil 
society, there can be no punishment by confine
ment in a penitentiary• The same is true, when 
the offense, though recognized by the civil 
authorities, is not punishable by the civil 
courts in that way. But when the act charged 
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as 'conduct to the prejudice of good order and 
military discipline' is actually a crime against 
society which is punishable by imprisonment in 
the penitentiary, it seems to us clear, a court
ma.rtial is authorized to inflict that 1dnd of 
punishment, The act done is a civil crime, and 
the trial is for that act, The proceedings a.re 
had in a court-martial because the offender is 
m:rsomlly amenable to that jurisdiction, and 
wha,t he did was not only crimlnal according to 
the laws of the land, but prejudicial to the 
good order and discipline of the arJ!IY to which 
he belonged, The 62d Article provides that the 
offender, when convicted, shall be punished at 
the discretion of the court, and the 97th Article 
does no more than prohibit the court from sen
tencing to imprisonment in a penitentiary in 
cases where, if the trial had been had for the 
same act in the civil courts, that could not be 
done" (105 U,S. 700; 26 L. Ed,, 1214-5). 
(Underscoring supplied), 

The court denied Ma.son's petitions for writs of' habeas corpus and certiorari. 

As in the Ma.son case, the offense herein alleged was likewise 
charged in its military aspect. The ~vidence shows that the "act" committ
ed was essentially the drawing of a knife against another with the intent 
to do bodily harm. Such an 11 ect 11 was in fact an assault with intent to do 
bodily harm with a dangerous weapon. The words lid.raw a *** knife *** 
against" are eynoeymous with "assauit". Such an off-ense violated a 
Federal statute and is expressly ma.de punishable by penitentiary confine
ment (18 u.s.c. 455; 35 Stat. 1143). It violates both the military and 
civil laws. However, as the victim was an officer the offense was charged 
in its most serious military aspect, which involves in time of war the 
possible sentence of death (AW 64), rather than in its civil aspect for 
which the maximum punishment includes confinement at hard labor for a 
period of five ~ears. 

As however, accused is 'Under 31 years of ege and the sentence 
imposed is not more than ten years, the place of confinement should be a 
Federal correctional institution or reformatory instead of a penitentiary. 
The designation of the Federal Reformatory, Chillicothe, Ohio is correct 
(\'lar Department letter AG 253 (2-6-41) E, 26 February 1941). 

8. The charge sheet shows that accused is 24 years of age and enlisted 
4 June 1942 for the duration of the war plus siX months. He had no prior 
service. 

- , ' 
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9. The court was legally constituted and bad jurisdiction of the 
person and offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty and the sentence. Pursuant to paragraph 
5.s:,, GO #37, ETOUSA, 9 September 1942 as amended by GO #63, ETOIBA, 
4 December 1942 a sentence of dishonorable discharge may be executed 
where accused is sentenced t.o confinement for not less than three years. 
By virtue of the same orders a general prisoner may be returned to the 
United States to serve a sentence of three years or more. 
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lst Ind. 

WD, Branch Office TJAG., wl:th ETomA. 2 3 SEP 1943 TOa Commanding 
General, Western Base Section, Services of Supp:t.y, El'omA., APO 515,
u.s.Army. · 

l. In the case of Private JOHAN lNMI) DIXON (39847354), Company •D11 ~ 
517" Port Battalion, TC, attention is invited-to the foregoing holding of 
the Board of Review that the record of trial is legally sufficient to 
support the findings and sentence, which holding is hereby- approved. Under 
the provisions of Article or War 50:, you now have authority to order the . . 
execution or the sentence. 

i. The three o!'fenses of which accused stands convicted were al.L 
charged as military offenses; they were one continuous transaction and are 
explained by accused1 s intoxication. It is noted that 2nd Lt. Ml.ynard A. 
Steinberg, the investigating officer, states that accused is a chronic 
alcoholic and when intoxicated has homicidal tende;ic~es, which statement 
is based on one signed by ?ki.jor Isham Moore, M.c. and Capt. liarold A. Jm.ck,
M.c., of the same date. The basis for these statements does not appear. 
On the other hand, accused had served in the aru:ry for over a year aDd so · 
far as appears, .had no previous convictions. It is reoo~nded that 
f"urther jnvestigation be ma.de as to·accused•s character and consideration 
given to suspension of the dishonorable discharge and designation or the 
Disc1pliDary Training Center #l, Shepton Malle'.f;., Somerset, England as the 
place of confinement in order that accused nny eventually be restored to 
dU'tiy should li:ts f'uture· c6nduct merit such action. Ih amr event,· on the 
charges of which he was convicted, it is my view that he should go to the 
Disciplinary Barracks in.stead of the Federal Reformatory. 

3. When copies of the published "rder are fonvs.rded to this office, 

they should be accompanied by the foregoing holding aDd this indorsement. 

The file number of the record in this office is h"'TO 7&3. For convenience 

of reference please place that number. in brackets at the end of the orders 


.(ETO 7&3). 

·.4JJ~t::fe-r' 
. ,/f .7 E. C. tbNEIL, 
Brigadier General, United States Army 

Assistant Judge Advocate General .. 
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Branch Office of The Judge1Advocate General 
with the · 

European 	Theater of Operations 

APO 871. 


BOARD OF 	REVmY. 

18 SEP 1943ETO 774. 

.. UNITED STATES 	 ) SOUTHERN BASE SECTION, SERVICF.s 
) OF SUPPLY, EUROPEAN THEATER. OF 

v. 	 ) OPERATIONS. 
) 

Private WllLIAM (NMI) COOPER, ) Trial by G.C.M., convened at 
JR., (33523967), Detachment "A.11 , ) Tidworth, Hampshire, England, 
Company "D", 383rd Engineer ) JO August 1943. Sentence: 
Battalion (Separate). ) Dishonorable discharge, total 

forfeitures and confinement at ~ hard labor for 10 years. Federal 
) Reformatory. 

HOLDING by the BOARD OF ru;vmv 

RITER, VAN BENSCHOTEN and SAREtfill"T, Judge Advocates. 


1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: 	 Violation of the 92nd Article of War. 
Specification: In tha:t Private William (NMI) 


Cooper Junior, Detachment A, Company D 383rd 

Engineer Battalion (Separate) did, at Fenwood 

Road, Highclere, Hampshire England, on or 

about 24 July 1943, forcibly and feloniously, 

against her will, have carnal knowledge of 

Dora Amy Black. 


He pleaded not guilty to and was found guilty of the Charge and Specii'ic
ation. No evidence of previous convictions was introduced. He was 
sentenced to be dishonorably discharged the service, to forfeit all pay 
and allowances due or to become due and to be confined at hard labor at 
such place as the reviewing authority may direct for the term of his 
natural life. The reviewing authority approved the sentence but reduced . 
the period of confinement to 10 years, designated the Federal Reformatory 
at Chillicothe, Ohio, as the place of confinement and forwar~ed the record 
of trial for action pursuant to Article of War 5~. 
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3. The uncontra:d.icted evidence for the prosecution shows that 
accused together with Privates George Smith and Oumis Randolph of the 
383rd Engineers, left their camp together on the night of 24 July 1943, 
and visited a couple of "pubs" (R7) where they drank a considerable 
quantity of beer (R9). They then went down the road to a bridge, from 
where they noticed a' girl on the road about a quarter of a mile ahead. 
Accused said he was going to catch up with her. Smith and Randolph 
stopped till they saw accused catch up with the girl (Rl,7) when they 
returned to a "pub" and waited (Rl) till accused returned about 30 to 35 
minutes later· (R2,7). Randolph sa:ys the girl was too far away for him 
to recognize her (Rl) and he did not hear accused say anything concerning 
the girl on his return (R2). Smith watched until he saw accused and 
this girl go over a hill (R7). Accused had the girl by the arm and she 
just swung off to the side.of the road from him. ·Smith did not know 
whether she was trying to get away from accused, as he was some 50 or 55 
yards away from the girl. and accused at that time (R9). From here on 
the testimony varies in some respects. Mrs. Dora A. Black, the alleged 
victim, states that she "was on our side of the road on top of this hill; 
I was dragged across the road to the side of the grass verge and then 
carried into the bushes11 (R6). Smith testified that about five minutes 
(R9) after they went over the hill, he heard a noise (R7); 11 I don't know 
if it was a hollering or what -- it was just over the hill" (RS). 11 It 
didn't last no time 11 (R9). Smith also states that when accused returned 
he said "he got him some, but he said -- he mentioned ten shillings. I 
don't know what he meant, but he did mention ten shillings11 (RS,10). 
This was around ten o'clock, but 11 it wasn't all dark" and all he could 
see was a man and a girl (R9). 

Mrs. Black~ as a witness for the prosecution, testified in sub
stance that on the evening of 24 July 1943 she returned from Newbury on 
a bus going to Hollington Corner about ten o1clock; from there she had 
about a mile to walk (R2). 

"I had to pass down one ma.in road, and along 
a small lane, over a bridge, and over - just 
before I got to where I had to cross over the 
cross-roads on the Andover road, there were 
two colored boys to the left of me with two 
girls, and Private Cooper was going the other 
wa:y by himself on the right. I crossed the 
over the road and as I was -- it is a fairly 
steep hill - as I got going up the hill I 
heard footsteps behind me. I never took much 
notice because I thought it was probably 
these two colored men with these girls. Then 
I heard somebody panting fo~ breath because 
he had been running up the hill, and it was 
this man. **** -He said 1goodnight 1 to me and 
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I didn't answer. He said 1goodnight 1 twice, 
but I didn't want to speak to him so I thought 
probably if I answered him the.third time, 
perhaps he would go away, because I didn't 
want to speak to him. He said 1Why won1 t you 
speak to me - all the other girls aro1Uld here 
do 1 • I said 1I 1m not in the habit of speaking 
to strangers'. He then caught hold of my wrists 
with one hand. I started to scream but nobody. 
heard me. He then put a handkerchief in my 
mouth. I tried to struggle but I couldn't. 
And then he dragged me into the bushes, still 
catching hold of my wrists, both my wrists in 
one of his hands. He got me in the bushes and 
he threw me on the ground. Took my sltoes off 
and my stockings. I tried to scream again but 
no-one heard me. He threw me on the ground and 
put his knee on my chest, or rather on my stomach. 
He said 1if you don't let me get what I want I'll 
strangle you~ He then pulled out a rubber GoOd, 
pulled m:r knickers down, then I fainted. When 
I came round he was still there. The handker• 
chief was out of my mouth but I felt too weak 
to cry for help. I then said 1Will you ple~e 
let me go now? 1 He said 1 I 1ll go out into the 
road to see if there is anybody coming•. **** 
While he was gone into the road I tried to crawl 
back through the bushes to get to a path which 
leads to a Lodge, but it was too overgrown and 
I couldn't get through, so I just stood there 
and waited. Then he came back, said there was 
no-one coming, and he caught hold of my hand and 
pulled me into the road. I had no shoes or 
stockings on. I said 1What about my stockings 
and my shoes and my bags?' He went and got them. 
He caught hold of my wrists again and asked me 
if I would see him next week at the dance. I 
said 'No, I don't go to dances'. He then said 
1If you will keep quiet about this I 1ll give you 

... 	 a pound-note. 1 *** He put the~. note in to 
my hand, but I let it fall to the grolllld and 
said I didn 1t want his money. 11 (RJ). 

liitness denied encouraging accused in any way to accompany her home (R3). 
While in the undergrowth, accused exposed his penis. Immediately after 
she revived,accused said 11Why didn1 t you tell me you were unwell". 
Witness testified she was unwell at the time. After she let the note 
fall to the ground, accused ran away. She felt so bad she walked slowly 
home without meeting anyone. After sitting in a chair for a while she 
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went to bed and did not get up till about one (the next day) o'clock, 
at which time she told the next door neighbor what had happened (R4). 

On cross-examination, defense counsel produced a statement 
given by Mrs. Black to the Andover police varying in some minor details 
from her testimony given in court, which statement was admitted in 
evidence as Defense Exhibit 11 A11 • 

First Lieutenant Oliver G. Hesselgren, Jr., investigating 
officer in this case, testified that on 9 August 1943, after his rights 
to make a statement or to remain silent had been fully explained to him, 

.,. .accused made a sworn statement (Rll), which was admitted in evidence as 
Prosecution's Exhibit 11A11 • It reads as follows: 

Sworn Statement 
9 August 194.3 

I, Pvt. William (.NMI) Cooper, Jr., 
.3.352.3967; Det. A, Co. D, .38.3rd Engr. Bn. (Sep)., 
having been warned of my rights under the 24th 
A.W. do of my own free will, and without force, 

.threats, or.promises of immunity or leniency, 
choose to make a sworn statement as followsa 

I left camp, about 1800 hrs. with George 
Smith and Randolph, and we went to the pub. We 
stated there about an hour. We left there and 
went back towards camp and stood there about 10 
minutes. Then George Smith mentioned, "Let's 
go down the road towards Newbury and get somo 
girls11 • After we got down the road to.the main 
road to Newbury (Newbury~Andover road) there 
were about three couples standing on the road 
aown there.- We had been there aoout half an 
hour, and a girl came from towards Newbury on a 
bicycle. Then Randolph sey, 11 There go cine now. 
I am going to see if' I can get her. 11 He went 
after her and during the time he was down the 
road, I walked back towards Newbu.rye Two girls 
and two soldiers came out from the woods. Smith 
said, 11 There 1 s two girls now. Let 1 s try them. 11 

One of the girls left and went up the hill. The 
other vent back towards Newbury. I told George 
Sniith, "I'm going to try this one going up the 
hill. 11 Goihg up the hill he told me, "Go ahead, 
see can you get her. 11 I went slowly lip to her. 
I said 11 Hello 11 , and she stopped about half the 
way up the hill. I talked to her about the 
dance fo~ a while, and then I asked her, "Did 
you know anything. 11 She said, 11 What about?" 
I asked her how much she wanted for it. She 
said one pound. She asked me for a· cigarette. 
I gave it to her. Then I sey, 11You ready to go.• 
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She said, 11Y.es. 11 At that time Smith was 
standing close enough to see me walking into 
the woods. After we got into the woods, she 
lay down. I pulled her dress up. She didn 1t 
have on any underclothing. Then I put my 
rubber on. Then I went with her. Then, 
after I got through, I took,my handkerchief 
and wipec1myself off, and she asked me when 
was I going to meet her again. Then she 
asked me for the money, and I told her I 
didn't have but ten shillings; I gave her 
the ten shillings, and we waJJced out back 
into the road, and I kissed her. Again she 
asked me when she was going to see me again. 
I told her Sunday. She said she couldn't see 
me Sundey-, but she would see me Tuesdey-. Then 
I kissed her and told her goodnight. She 
asked me 11 Had anyone followed me? 11 I told 
her, 11 No. 11 Then I went on back down and met 
George. He asked me "Did I get it?11 I told 
him, "Yeah. 11 Then George Smith stated, 11 I 
told you I would bring you to the right place 
where you could get it. 11 Then I told him I 
had a date with her Tues. night, and we went 
back to the camp together. That is all that 
happened. 

She was not menstruating when I was with 
her. I went back on Tuesday but did_not meet 
her. I asked George Smith to come with me, 
but he said 11 No", that he didn't feel good. 
I stayed about an hour but she did not show 
up. I didn't eee anyone but a soldier and· a 
girl go,ing up the road. I went back to camp 
and I told George I didn't see the girl. 

She did not scream at any time on Sat. 
night, and I did not put a handkerchief in 
her mouth. After I finished with the hand
kerchief I gave it to her and asked her if 
she wanted to wipe. She said, 11 No 11 , and 
offered· it back to me. I said I didn't want 
it, -so she threw it on the ground. That 
Saturda:y night I had on George Smith's pants.-- (Signed) William Cooper, Jr. 

Sworn and subscribed to before me this 9th 
day of August, 1943. c.E., 
O. G. Hesselgren, 1st Lt. ,/Investigating 
Officer • 11 (Rl.3 ,14). 

\ 
Objection was made to the admission of the statement\in evidence on 

the claim that the rights of accused were not fully and properly first 

- 5 



(322). 

e:x:i;lained to hin: (R.ll) and the defense counsel was permitted to read to the 
court a 11 deposition11 in·support of the objection which 11 deposition11 the 
court later in closed session rejected as improperly presented (Rl2). 

The defense re-called Private George Smith as a defense witness and 
he testified that on 28 Jcly he was taken by a llman11 ltlDI in a jeep for a ride 
and he was informed "that a girl was raped and said Cooper said I done it 
and I said no, I didn't have anything to do with that. 11 (R15). Cooper was 
not present at the time. , .. 

Accused was sworn as a witness only in regard to his statement and 
he denied that at the time the Lieutenant questioned him on 9 August 1943 ~ ' 
that the 24th Article of «far was explained to him (IU5), that he was sworn 
or told he needn't make a statement if he did not want to. He admitted he 
voluntarily made and signed the statement and explained ·11 he came to me and 
asked me .if, I want~d to make a sworn or unsworn statement. I have been 
questioned before by the Jf.B.I. and I gave him a staternent. 11 On question
ing by the court, accused said the Lieutenant kept saying he (accused) was 
charged with rape and Smith and Randolph were framing him. Their statements 
were read to him "so I told him I didn't want to make no statement and Said 
rather than keep them waiting (presumably the Lieutenant) I would do so and 
make him a statement and sign my name and that was all. 11 The court in 
closed session decided that the statement (Prosecution's Exhibit 11 A11 ) made 
b'~ the accused to Lieutenant Hesselgren wcfuld remain in evidence with such 
weight as the court may care to give it (Rl7). A stipulation between 
accused, defense counsel and the trial judge advocate was read into the 
record by the defense counsel to the effect that, if present as a witness, 
Second Lieutenant William G. :r.:urray would say that in his contact as an 
officer with accused, he had found accused to be a hard, faithful and con
scientious worker who caused no trouble of any sort. 

4. During his closing argument, defense counsel introduced a letter 
"which was accepted as Defense Exhibit 'B"'. The copy crttached to the record 
is unsigned but it is apparently a comment on certain conditions by parties 
outside and foreign to the record and was therefore immater±al, irrelevant 
and inadmissible as e"vidence. However, it was -presented by defense counsel 
and could therefore be considered in no way to affect any substantial rights 
of accused. In the opinion of the Board of P.eview, Prosecution's Exhibit 11 A11 

was properly admitted in evidence. .. 
liumerous other errors and irregularities have been· noted by the 

staff judge advocate and will not therefore be again commented upon inasmuch 
as they do not affect the ·substantial rights of accused. ~-

5. Re.pe is tr13 unlawful carnal knowledge. of a woman by force and with

out her consent (hlCl\i., 1928, par.148!!, p.165). The act of intercourse is , 

admi tt,ed by accused. }'acts and circumstances shown by other evidence also 

establish thu~ fact. ~he only question to be determined was whether or 

nut the intercourse was by consent - whether accused was telling the truth 
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or whether Mrs. Black and the other witnesses should be believed. The 
court was the sole judge of the credibility of the witnesses and the 
weight and sufficiency of the evidence. It was its duty to resolve 
conflicts in evidence. There was substantial, competent evidence 
excluding accused's statement, to support the court's findings, and tmder 
such circumstances the findings of the court will not be disturbed by the 
Board of Review (CM ETO 492, Lewis; Cl~I ETO lt06, Orbon). 

6. Accused i~ 21 years of age. He was inducted 28 January 1943, · 
for a period governed by the Service Extension Act of 1941. 

7•.The approved sentence 'or accused includes confinement for ten 
years. Confinement in a penitentiary for the crime of rape is authorized 
by 35 Stat. 1143, 18 U.S.C. 457; 35 Stat. 1152, 18 U.S.C. 567. AW 42• 
By War Department letter, A.G. 253, (2-6-41) E, 26 February 1941, as 

1amended by Wru. Department letter A.G. 253, (6-1.3-41), prisoners lUlder 31 
~~ears of age and viith sentences of not more. than 10 years will be confined 
in a Federal Correctional Institution or Reformatory. Therefore, con
finement in the Federal Reformatory, Chillicothe, Ohio, is proper. 
Accused's return to the United States is authorized (GO #37, ETOUSA, 
9 September 1942 as amended by GO #63, E'~OUSA, 4 December 1942). 

8. The court was legally constituted and had jurisdiction of the 
person and offense. No errors injuriously affecting the substantial 
rights of accused were committed during the trial. The Board of Review 
is of the opinion that the record of trial is legally suf'ficient to 
support the findings of guilty and the sentence. 

·e 
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lat Ind. 

18 SEP 1943
VID, Branch Office TJAG. , with 1"TOUSA.. T01 Commanding 

Officer, Southern Base Section, SOS, ETOUSA, APO 519. 


1. In the case of 'Private WILLIAM (NMI) COOPER, JR., (33523967), 
Detachment A, Company D, 383rd Engineer Battalion. (Separate) 1 attention 
is invited to the foregoing holding by the Board o£ Review that the record 
of trial is legally sufficient to support the findings and sentence, which . .,
holding is, hereby approved. You now have authority" to order execution ot 

· the sentence. 

2. When copies of the published. order are forwarded to this office, 

they 8hould be accompanied by the t'oregoing hold.1ng am thie indorsement. 

The fil the record in this o.f.fice is E'l'O 714. For convenience 


~)~tt~-"'tfli04'.._p.ULCe that mmtber in bracketa at the end ~s. 

uuy 
Brigadier General, United States A.rm::r1 

Assistant Judge Advocate General. 

e· 
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Branch Office of The Judge Advocate General 
with the 

European Theater of Operations 
APO 871. 

BOARD OF REVIDV. 

30 SEP 1943E:I'O 799. 

UNI'TED STATES 	 ) EASTIBN BASE SECTION, SERVICES 

) OF SUPPLY, EUROPEAN THEATlli OF 


v. 	 ) OPmATIONS. 
) 

- Captain ROYSTON T. BOO.KER ) Trial by G.C.M., convened at 
(0-921950), Corps of ) Mansfield, England, 5-6 August 
Engineers. ) 194.3. Sentence: To be dismissed 

) the service. 

HOLDING by the BOARD OF REVm7 ' 

RITER, VAN BENSCHOl'EN and SARGENT, Judge Advocates. 


1. The record of trial in the case of the officer named above bas 
been examined by the Board of Review and the Board submits this, its 
holding, to the Assistant Judge Advocate General in charge of the Branch 
Office of The Judge Advocate General with the European Theater of Oper
ations. 

2. Accused was tried upon the following charges and specificationst 

CHARGE I: Violation of the 85th Article of War. 
(Finding of Not Guilty). 

Specification: (Finding of Not Guilty). 

CHARGE II: Violation of the 96th Article of War. 
Specification: In that Captain Royston T. Booker 

C of E 2nd District EBS, was, at Grantham, 
Lincolnshire, on or about 19 July 1943, drunk 
in uniform in a public place, to wit, the Angel 
Hotel Tap Room, Grantham, Lincolnshire, England 
between 1930 hours and 2000 hours 19 July 194.3. 

CHARGE III: Violation of the 69th Article of rlar. 
Specification: In that Captain Royston T. Booker, 

C of E 2nd District EBS having been duly placed 
in arrest in quarters on or about 20 July 1943, 
did at or near Gren.th.am, Lincolnshire, England ~ 

on or about 20 July 1943, break his said arrest 
before ~was set 	at liberty by proper authority. 
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He pleaded not guilty and was found not guilty of Charge I and its 
Specification and guilty of Charg'es II and III and their Specifications. 
No evidence of previous convictions was introduced. He .was sentenced 
to be dismissed the service. The reviewing authority, the Comnanding 
Officer, Eastern Base Section, Services of Supply, European Theater of 
Operations, approved the sentence but ordered its execution withheld 
pursuant to Article of War 50h The Board of Review has treated the 
record of trial as if .forv1arded as directed by Article of War 48. The 
confirming authority, the Commanding General, European Theater of Opera
tions, confirmed the sentence and pursuant to Article of 'i7ar 50-k~, 
withheld the execution thereof. 

. 
3. As accused was found not guilty of Charge I and its Specification 

charging drunkenness on 8 July 1943, review of the testimony covering 
that charge is omitted. 

Accused is a graduate civil engineer who had been in the construc
tion contracting business for himself prior to entering the army in 
January 194.3. He had spent four months in camps in the United States 
prior to arriving in this area where he was assigned as "Area Engineer in 
the Northern District" with general inspection duties in Leicestershire, 
Nottinghamshire, Derbyshire and Rutland (R29). Colonel John w. Oehmann, 
Commanding Officer, Second District, Eastern Base Section was his Command
ing Officer (R.40) • 

.Master Sergeant Carmel H. Broadfoot, Second Engineer District, 
testified that on the evening of 19 July 194.3 between 1900 and 2000 hours, 
he was in the tap room of the Angel Hotel at Grantham (Rl 7), a town about 
four miles from Headquarters (R.31) where accused lived (R20,23,30,41). 
At about 1940 hours accused walked in, spoke to witness and proceeded to 
the bar where he ordered a beer. After it had been served to him witness 
testified that "he asked the proprietress for a whiskey. After the 
proprietress served the whiskey he asked that it be made a double whiskey. 
After the double whiskey had been served, Captain Booker drank the double 
whiskey. He was standing in there. It looked like he was going to get 
sick. He made quite a face, hung his head. I thought he was going to 
get sick from the indications. After he did straighten up, he drank his 
b~er and then walked out of the Ange1 pub. He was in the Angel pub 
approximately 15 minutes". In the opinion of the. witness accused was 
drunk. 11Vihen the Captain ordered his drinks and the way he walked in 
before he ordered his drinks he didn't carry himself the way I had known 
the Captain to carry himself. When he ordered his drink (Rl7) he didn't 
order just what he wanted. He ordered singly. The way he paid for his a· 
drinks and the money, the lady that served him had to help him count his • 
money and the way everybody watched him". , 

The following morning at about 900 hours, Colonel Oehmann ordered 
witness to go (P..18) with Second Lieutenant Thomas A. Simpson, Administra
tive Officer and Detachment Commander (R21) to look for accused. They 
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went from headquarters to Grantham, approximately four miles away and 
at about 1000 hours found accused in the British Legion Club in Grantham 
(Rl8) and returned him to headquarters to· the Commanding Officer, Colonel 
Oehma.nn, who, according to ~tltness, informed accused in substance, 
"Captain, you are under arrest and confined to quarters. You will go to 
your room ***" {R20). 

Lieutenant Simpson testified the Colonel said to accused in 
substance, "Captain, you are under arrest". 11 Captain, go to your room", 
and he said, 11Lieutenant, see that the Captain goes to his room", and 
witness went upstairs to see that the Captain went to his room (R22). 
This occurred about 11:10 in the morning. Between 5:30 and 5:45 p.m., 
the same day, 20 July 1943, witness arid hla.jor John E. Eilertson, Second 
Engineer District, Eastern Base Section Headquarters, were again ordered 
to look for accused and found him at the Angel Hotel in Grantham and 
brought him back to headquarters (R2.3). Accused 11 vrent back to his room" 
(R25). P:ros.Ex.l, a certificate from the morning report kept by witness 
in the course of his official duties was identified by him and received 
in evidence without objection by defense (R23). It reads as follows: 

HEADQUARTERS, 2ND DISTRICT 
Ofi'ICE OF TIE DISTRICT COVJ\iANDER 

EBS, SOS, ETOUSA, APO 517 
24 July 1943 

CONFIDENTIAL 

CERTIFICATE 

Twentieth, July 194.3 - Capt. Royston T. Booker 
fr dy to arrest in qtr 1 s. 

I hereby certify that the above remark is a 
true copy from morning report of July 20, 1943, 
Headquarters 2nd District E.B.S., s.o.s. 

Thomas A. Simpson 
THONAS A. SIMPSON 
2nd Lt. c.E. 
Adm. Officer 

There had been no change in the status of accused other than this extract 
from duty to arrest in quarters for 20 July 194.3 (R23). No written 
notice was given accused of his being put in arrest in quarters (P..24) 
be.cause (testimony of Colonel Oehma.nn), 11 I didn1t have time to. He was 
gone again" (R43). 

M1jor Eilertson testified that on a day the date of which he does 
not recall, he accompanied Lieutenant Simpson on a trip a:fter accused (R26) 
whom they foUL1d in a vacant room in the Angel Hotel at Grantham. Accused 
vras located through a telephone message received by witness to the effect 
that accused "desired sor1e underwear" (R27). ·.atness further testified, 
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when asked his opinion of accused 11 as an engineer with busir.ess experience 
and quality11 , that "I found he did his v10rk well. He seemed. to have the 
situation well in hand• He exercised good engineering jud:;ement and he 
had what I would consider quite a tough job **** which he performed in a 
satisfactory manner" (R28). 

Colonel Oehma.nn, called as a witness by the court, testified that 
when accused vras brought into his office by Lieutenant Simpson and 
Sergeant Broadfoot on 20 July 194.3, he was 11 in a very disheveled condition, 
clothing dirty, he had his trench coat on, his cap on the side of his head 
and ;;as very bleary-eyed. *** In my opinion he was drunk" (R4J.). 

4. Testimony for the accused consists of his own statement covering 
his engineering background and his explanation of the offenses with which 
he is charged. He testified he left headquarters about 5:00 or 5:.30 on 
the evening of 19 July 1943 and walked the four miles to Grantham and then 
walked around Grantbam for .30 minutes or more. Feeling nervous and a 
little exhausted he went into the Angel tap room and ordered a beer and 
then thinldng may be a double shot of whiskeJr would straighten him out a 
little and make him sleep, drank the whiskey and walked back to head
quarters. He had eaten no supper nor drank anything prior to going to 
the pub. He denied being drunlr. When he got back he couldn 1t sleep and 
was nervous. He got up about four o'clock the morning of 20 July 194.3 
and walked into tovm and around town till probably nine or ten o1 clock. 
He had nothing to drink that morning and went into the British Legion 
Headquarters to sit dovm (R.31). He asked a man cleaning up for a 'phone 
but was told he couldn't use it so asked that headquarters be called f'or 
a conveyance as he was too tired to walk. About ten o'clock Lieutenant 
Simpson and Sergeant Broadfoot came and he rode back to headquarters and 
reported to Colonel Oehma.nn' s office. Hhen the Colonel asked why he was 
not on the job, accused told him his car had broken down and was being 
repaired, that he was waiting for it and it was supposed to be ready for 
him at most any time. The Colone.l said, 11Captain, you better go to 
your roomn. "At that time I didn't know I was under any arrest. If he 
had said it, I didn't hear it. I never dreamed I was under arrest". His 
first knowledge of it was when Major Eilertson and Lieutenant Simpson 
came to the Angel Hotel about 5:00 o'clock that ai'ternoon and told him he 
had broken arrest. He had no duties around headquarters and his only 
means of getting to his construction jobs was his ovin transportation then 
at the British repair depot at Huntington about two miles away (RJ2) •.. 

Captain Tarmo Waara, Company "C", .3.32nd Engineer Regiment, lived 
with accused. He denied he had ever seen accused drunk and testified e·
that accused was as excellent construction engineer (R.38). 

A stipulation was entered into in·open court between the trial 
judge advocate and the defense counsel to the effect that if First 
Lieutenant A. Mays, Corps of Engineers, ,Adj.utaJ1t of the American Section, 
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School of' Engineers, Ripon, Yorkshire, England, were present at the trial, 
he would testif'y substantially as follows: That he has known accused 
since he came on duty, 17 January 1943 until about 15 May 1943; that during 
his period of' personal acquaintance with accused which was at Camp 
Claiborne, Louisiana and Camp Kilmer, New Jersey, he never knew of' accused 
drinking excessively while on duty or being drunk on duty and that in his 
opinion accused's character is far above reproach {R.39). 

5. The testimony herein is in conflict. Sergeant Broadfoot states 
accused acted drunk and in his opinion was drunk on the evening of 19 July 
1943. Colonel Oehmann describes accused as bleary-eyed, dirty, disheveled 
and drunk when brought before him on the morning of 20 July 1943. Accused 
denied being drunt. 

Sergeant Broadfoot testified that Colonel Oebma.nn informed accused 
on the morning of 20 July 1943 that he was under arrest and confined to 
~uarters. ,Lieutenant Simpson testified that the Colonel informed accused 
"You are unuer arrest, go to your room". The Colonel himself testified 
he said, "You will consider yourself' under arrest and will report to your 
room". Accused insists the Colonel said, "Captain, you better go to your 
room". There is no question but that accused did leave his quarters 
afterwards. 

The court was the sole judge of' the credibility of' the witnesses 
and the weight and sufficiency of the evidence. lt was its duty to 
resolve the conflicts in evidence. There was substantial, competent 
evidence to support the court's findings that the accused was guilty of' the 
of'f enses charged in the specification of both Charge II and of Charge III. 
Under such circumstances the findings of the court will not be disturbed 
by the Board of Review (CM ETO 492, Lewis; CM E'l'O 106, ~; CM ETO 774, 
Cooper, Jr.). The Board of' Review cannot weigh the evidence nor judge 
the credibility of' witnesses (WD letter to C.G., ETOlSl, 28 April 1943, 
A.G.321.4 (4-26-4.3) OB-S, MNE/euh - 2 B - 39.3 Pentagon). 

6. Attached to the record of' trial is a request for clemency for the 
accused, signed by defense cotmsel and eight of the nine members of the 
court, recommending that the execution of the dismissal be suspended for 
one year. 

7. Accused is now 45 years of' age. He was commissioned a captain.. direct from civil life and began service 17 January 1943• 

8. The court was legally constituted and had jurisdiction of the 
person and offenses. No errors injuriously af'fecting the substantial 
rights ot the accused were committed during the trial. The Board of Review 
is of the opinion that the record is legally sufficient to support the 

'::;;::=;;;~~:!:::::::::=:!:::::~~:::;~.:::::===-:::&.Judge Advocate 
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1st Ind. 

WD, Branch Office TJAG., with ETOUSA. 3 0 SEP l943 TOa Commanding
General, E'TOIBA, APO 887, U.S. Army. 

l. In the case of Captain ROYSTON T. BOOKElt (0-921950), Corps of 
Engineers, attention is invited to the foregoing holding of the Board 
of Review that the record of trial is legally sufficient to support the . 
findings and sentence, which holding is hereby approved. Under the 
provisions of Article of War 5~, you now have authority to order the 
execution of the sentence. 

2. Vlhen copies of the published order are forwarded to this office, 
they should be accompanied by the foregoing holding and this indorsement. 
The .file number of the record in this office is ETO 799. For convenience 
of reference:"CU~~nlace that number in brackets at the end of the order: 
(ETO 799).. ' 

tf/Y~
.· ~~ C. JkNEIL, 

~adier General, United States A:ruxy,
~b~istant Judge Advocate General. 

(Sentence ordered executed. GCMO 21, ETO, 6 Oct 1943) 

e· 
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Branch Office of The Judge Advocate General 
with the 

European Theater of' Operations 
APO 871. 

BOARD OF REVIEi'l. 

2 9 SEP 1943ETO eoo. 
UNITED STATES 	 ) CENTRAL BASE SECTION, SERVICES 

) OF SUPPLY, EUROPEAN THEA.Tm OF 
v. 	 ) OPERATIONS. 

Private STEWART UNGARD Trial by G.C.M., convened at London, 
(16051438), Company E, 112th England, 10 September 1943. l 
Engineer Battalion. Sentence: Dishonorable discharge,~ total forfeitures and confinement 

) for ten years. Federal Reformatory, 
) Chillicothe, Ohio. 

HOLDING by the BOARD OF REVIEW 

RITER, VAN BENSCHOl'EN and SARGEFr, Judge Advocates. 


' 

1. The record of trial in the case of' the soldier named above bas 
been examined by the Board of Review. 

2. Accused was tried upon the 	following charges and specifications a 

CHARGE I: Violation of' the 58th Article of' War. 
Specifications In that Private Stewart Ungard, 

Company E, 112th Engineer Battalion, ETOUSA, did, 
at Divisers, Hiltshire, England, on or about 25 
Miy 1943, desert the service of the United States 
and did remain absent in desertion until he was 
apprehended at London, England, on or about 7 
August 1943. . 

CHARGE II: Violation of the 96th Article of War. 
Specification: In that Private Stewart Ungard, 

Company E, 112th Engineer Battalion, ETOtEA, a 
prisoner lawfully placed under arrest in Leslie 
Street, London, England, on or about 7 August 
1943, did, at London, England, on or about 7 
August 1943, attempt to escape from such said 
arrest. 
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CHARGE III: Violation of the 93rd Article of i'far. 
(Finding of not guilty). 

Specification& (Finding of not guilty). 

He pleaded not guilty to Charge I and the Specification thereunder but 
guilty of a violation of the 6lst Article of nar, and guilty of Charges II 
and III and to their specifications. He was found guilty of Charges I and 
II and of the specifications thereunder and not guilty of Charge III and of 
its Specification. Evidence of two previous convictions, one by summary 
and one by special courts-martial for two periods of absence without leave 
totaling 35 days in violation of Article of War 61 was introduced. He was 
sentenced to be dishon:irabq' discharged the service, to forfeit all pay and 
allowances due or to become due and to be confined at bard labor at such 
place as the reviewing authority may direct for ten years. The reviewing 
authority approved the sentence, designated the Federal Reformatory, 
Chillicothe, Ohio as the place of confinement and forwarded the record of 
trial for action pursuant to Article of War 5~. 

3. The undisputed evidence for the prosecution with respect to the 
offenses of which accused was found guilty was as follows: 

A certified extract copy of the morning report of Company E, 
112th Engineers (C) (Corps) submitted at "ETOUSA" was admitted in evidence 
and contained the following entry1 

"27 r.ti.y 1943:- * * Pvt Ungard duty to AWOL 
as of 2359 hrs 25 r1ny 1943. * * CFC". 
(R4; Pros.Ex.l). 

At about 10:55 hours 7 August 1943 Private Joseph c. Senger, Jr., 
32nd Military Police Company, was on duty in the vicinity of Lisle and 
Vlardour Streets, London and wore his brassard. He noticed accused in a 
dirty, unpressed uniform a.!ld asked for his pass. Accused produced a pass 
which did not entitle him to be in London as it was good only for his own 
station area. rlhen told that the pass was "no good", he produced a 
driver's license but the name thereon was not his own. He did not possess 
his 11AG011 card or identification tags. Senger informed accused that he 
was under arrest, whereupon he gave his correct name. The military 
policeman took him by the arm to the corner of Lisle and Ylardour Streets, 
dropped his arm and attempted to signal an approaching United States 
Government vehicle. At this moment accused ran down the street. He was 
pursued by Senger who caught him about four blocks away and took him to 
the detention barracks (R5-7). · e· 

A sworn statement by accused, made to Staff Sergeant William c. 
Yerg, Investigation Division, Provost Marshal General's Office, was 
introduced in,evidence (R7-8; Pros.Ex.3). In substance accused stated 
therein that he was 24 years of age, married but separated from his wife. 
He enlisted 19 December 1941 and arrived in the b'uropean Theater of 

- 2 
:QNF101:i'.! flAL 



~ON Fl OHi fl/\l (333) 

Operations 6 March 194.3. About the middle of flay he went absent without 
leave ~ith another soldier and went to London where he kept himself supplied 
with money by begging it from other soldiers. He then buga.n to ::>teal money 
fron soldiers who were staying at various Red Cross clubs. On 7 August 
1943 he was taken into cu.stody by the military police and while being 
questioned ran away but was recaptured a few minutes later. He said 11 I knew 
I was in a mess and did not want to be taken into custody" (Pros.Ex.J). 

4. It was stipulated by the prosecution and defense that accused was 
in the military service of the United States and that his organization was 
at "Divisors", ~:a1tshire, England (R5). 

5. For the defense accused testified that when he went absent he 
intended to return to his organization. ;nien arrestetl by the military 
police he ran away because he had not slept the night before and was not 
able to Utink clearly. Hhile absent he lived in London and did not work. 
During the four weeks just prior to his arrest, he lived with a prostitute 
and existed on her earnings (R9-10). 

6. The prosecution introduced in evidence a morning report submitted 
at 11ETOUSA11 wherein accused's organization is described as Company E, 112th 
Engineers, (C) (Corps). His organization is set forth.in the specifica
tions as Company E, 112th Engineer Battalion, and it is alleged that the 
initial absence o.f accused occur:ceil at 11Divisers", ·,uJ..tshire, England. It 
was stipulated that accused's organization was situated at "Divisors''• 
However, no objection to the introduction in evidence of the morning report 
was offered by the defense. Accused's unit was in fact situated within the 
area in which the morning report was submitted, namely, the European 'l'heater 
of Operations and the inclusion of his correct name and serial number in the 
morning report sufficiently identifies him with the entry contained therein, 
despite the variation between the document and the specification with refer
ence to the designation of his organization. An examination of a map of 
England discloses that the name of the p+ace from which accused absented 
himself is spelled 11Devizes 11 instead of "Divisers" as alleged. Also, f,rom 
the evidence of record it appeaxs that accused was placed in arrest on Lisle 
Street, London, instead of Leslie Street as alleged. These irregularities 
did not affect the substantial rights of accused. 

The plea of accused to the Specification of Charge I was not in the 
usual form of exceptions and substitutions but consisted of a plea of not 
guilty but guilty of a violation of Article of ~·iar 61. Although irregular 
in form it is clear that accused intended to plead guilty to absence without 
leave for the period alleged, terminated in the manner alleged in the speci
fication. After a detailed explanation by the president of the court to 
accused as to the effect of the meaning of his plea, defense counsel stated 
that accused "adheres to the original plea. i<**'1. 

7. The evidence fully supports the findings of guilty of Charge II 
and its Specification (attempt to escape from arrest in violation of Article 
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of War 96). Vlith reference to Charge I and Specification (desertion in 
violation of Article of '\'!ar 58) it was also clearly established by the 
undisputed evidence that accused absented himself without leave at the time 
and place alleged and remained absent until he was apprehended on 7 August 
1943 at London, England. During a prolonged absence of about 74 days 
accused lived by borrowing or stealing money, and for about four weeks lived 
with a prostitute and existed on her earnings. ~hen apprehended he display
ed a pass good only for his ovm station area and also a driver's license 
bearing another name. He did not reveal his true identity until he was 
placed under arrest. He attempted to escape from arrest because he knew 
he was in trouble and did not want to be taken into custody. Although he 
was constantly in the vicinity of military organizations :for several weeks 
he did not surrender to military control. The court was fully warranted in 
finding that accused had the specific intent not to return to the military 
service of the United States (Ciil ETO 656, Taylor; CM ETO 740, ~). 

8. The charge sheet shows that accused is 24 years of age and that he 
enlisted 19 December 194l for the duration of the war plus six months. He 
had no prior service. 

9. The court was legally constituted and bad jurisdiction of the 
person and of the offenses. No errors injuriously affecting the substan
tial rights of accused were committed during the trial. The Board of Review 
is of the opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentence. 

10; Pursuant to paragraph 5.Q., GO #37, ETOUSA, 9 September 1942 as 
amended by GO #63, ETOIEA, 4 December 1942 a sentence of dishonorable 
discharge may be ordered executed when accused is sentenced to confinement 
for not less than three years. By virtue of the same orders a general 
prisoner may be returned to the United States to serve a sentence of three 
years or more. Confinement 1n a penitentiary is authorized for the offense 
of desertion in time of war (Article.of War 42; par.5g, sec.II, AR 600-~75, 
17 M:i.y-1943; par.90, 1CM., 1928). As accused is under 31 years of age with 
a sentence of not more than 10 years the designation of the Federal Reform
atory, Chillicothe, Ohio is correct (Yfo.r Department letter AG 253 (2-6-41) 
E, 26 February 1941.) / 

_IJ!i~~~~~.!.~~ftj~/!.._'---  Judge· Advocate 

e· 
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1st Ind. 
2 9 SEP l943

WD, Branch Office TJAG., with ETOUSA. TO I Commanding 
General, Central Base Section, SCS, ETOIBA, APO #887. 

1. In the case of Private STEWART UNG.ARD (1605U,38), Company E,112th 
Engineer Battalion, AP0/1305 attention is invited to the foregoing 
holding by the Board of Review that the record of trial is legally 
sufficient to support the findings and sentence, which holding is hereby 
approved. You now have authority to order execution of the sentence. 

2. When copies of the published order are forwarded to this of'fice 
they should be accompanied by the foregoing holding and this indorsement.. 
The file number of the record in this office is ETO 800. For convenience 
of reference please place that number in brackets at the end of the order& 
(ETO 800). . 

/fl~~
Brigadier General, United States Axnry, 


Assistant Judge Advocate General. 
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Branch Of':f'ice of The Judge Advocate General 
.with the . 

European Theater of Operations 
A.PO 871 

BOARD OF RWI&f 

• 6 NOV 1943ETO 804 

U N I T E D S T .A. T E S 

v. l
Privates WILLIAM L. OGIEmEE 
(.34064159), EUG!:NE (NMI) NUNN 
(.341710.30), both of 1945th 

Quartermaster Truck Company 

(Aw.); and Privates LYNN 11. 

AD.US ( .3415126.3), JillES H. WISE. 

(6996.370), both of 1949th 

Quartermaster Truck Company · 

(Aw.); all at.. 15llth Quarter- ) 

master Truck Regiment (Av) (Sep). )


) . 

VIII AIR FORCE SIBVICE COJ&!AND. 

Trial by G.c.M., convened at tJSAAF 
~tation #586~ .APO 6.3.3, on 14 August 
194.3 and at IBAAF Station /1591, Jl'O 
6.35, on 17-18 August 194.3. Sentencesz 

. Ogletree, llimu and Adams - Dishon
or~ble discharge, total forfeitures 
and confinement at ha.rd labor for. 
tbre.e years; ~, Dishonorable 
discharge, total forfeitures and 
confinement at hard labor for two 
years an4 s~ months. United States 
Dis~iplinary Barracks, Fort Leaven
worth, ~sas. 

HOLD~G by the BOARD OF REVIDV 
RITER, VAN BENSCHOI'EN and SARGENT, Judge Advocates 

1. The record of trial in the case 9f the sqldiers na.J!1€d above ha.a 
been examined by the Board of Review. 

2. The accused in this case wer~ brought to trial upon the following 
charges and specificatiC?nsa 

CHARGE I: Violation of the 9.3rd Article of War. 
Specification: In that Private William L. Ogletree, 

.1945th Quartermaster Truck Company (Aw.); Private 
Eugene (NMI) Nunn, 1945th Quartermaster Tr~k 
Company {Avn); Private Lynn M. Adams, 1949th 
Quartermaster Truck Company (Avn); and Private 
James H •.Wise, 19.49th Quartermaster Truck Co~any 
(Avn), acting jointly, and in pursuance of a 
conunon intent, did, iri conjunction with Private 
William Crossland, 1949th Quartermaster Truck 
Company, (Avn), and certain other·soldiers whose 
names are unknown, at Bamber Bridge, Lancashire, 
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England, on or about 24 June 1943, with intent 
to do them b~ily harm, commit an. assault upon 
Corporal Roy A. Windsor, Private First Class 
Carson W. Bozman, Private First Class Ralph F. 
Ridgeway, and Private Spurlock Mullins, all of 
the 234th Military Police Company, by menacing 
them with dangerous things; to wit, bottles, 
rocks and bricks, and by striking the said 
Private First Class Bozman on the head and wrist 
and other parts of his body, and the said Private 
First Class Ridgeway on the head and other parts 
of his body, with dangerous things, to wit, 
bottles, rocks and bricks. 

CHARGE II: Violation of the 89th Article of War. 
Specification: In that Private William L. Ogletree, 

1945th Quartermaster Truck Company (Avn); Private 
.Eugene (NMI) Nunn, 1945th Quartermaster Truck 
Company (Avn); Private Lynn M. Adams, 1949th 
Quartermaster Truck Company (Avn); and Private 
James H. Wise, 1949th Quartermaster Truck Company 
(Avn), being in garrison at A.AF Station 569, did, 
at Bamber Bridge, Lancashire, England, on or 
about 24·June 1943, commit a riot, in that they, 
together with Private William Crossland, 1949th 
Quartermaster Truck Company (Avn), and certain 
other soldiers whose names are unknown, did 
wrongfully, unlawfully and riotously and in a 
violent and tunrultuous manner, assemble to dis
tur~ the peace of said town of Bamber Bridge, 
and having so assembled, did, unlawfully and 
riotously assault Corporal Roy A. Windsor, 
Private First Class Carson W. Bozman, Private 
First Class Ralph F. Ridgeway and Private 
Spurlock Mullins, all of the Z34th Military Police 
Company, by menacing them with, and throwing at 
them, bottles, rocks and bricks, to the terror 
and disturbance of said town of Bamber Bridge. 

CHARGE III: Violation of 96th Article of War. 
Specification: In that Private Viilliam L. Ogletree, 

1945th Quartermaster Truck Company (Avn); Private 
Eugene (Nl1lI) Nunn, 1945th Quartermaster Truck 
Company (Avn); Private Lynn M. Adams, 1949th 
Quartermaster Truck Company (Avn); and Private 
James H. Wise, 1949th Quartermaster Truck Company 
(Avn), acting jointly, and in pursuance of a 
common intent, did, in conjunction with Private 
William Crossland, 1949th Quartermaster Truck 
Company (Avn), and certain other soldiers whose 
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names are unknown, at Bamber Bridge, Lancashire, 
England, on or about 24 June 194.3, wrongful.1y 
and unlawfully resist by force and violence the 
lawful arrest of Privates V{illiam L. Ogletree 
alld Eugene Nunn by Corporal Roy A. Windsor, 
Private First Class Carson w. Bozman, Private 
First Class Ralph F. Ridgeway, and Private 
Spurlock ?.W.lins, al!I.. of the 234th Military 
Police Company, military police in the execution 
of their duty. 

Each accused pleaded not guilty to, and each was found guilty of, all 
charges and specifications. Each was sentenced to be dishonorably dis
charged the service, to forfeit all pay and allowances due or to become 
due and to be confined at hard labor,- Ogletree, Nunn and Adams for three 
years, and Wise for two years and six months. The reviewing authority 
approved each sentence, designated the United States Disciplinary Barracks, 
Fort Leavenworth, Kansas as the place of confinement for each accused and 
forwarded the record of trial for action pursuant to Article of War 50k-. 

J. On 24 June 1943, the 1945-th Quartermaster Truck Company (Avn) 
and 1949th Quartermaster Truck Company (Avn) of the 1511th Quartermaster 
Truck Regiment (Av) (Sep) were stationed at Adams Hall Camp, AAF Station 
#569 at Bamber Bridge, Lancashire, England. Accused, Ogletree and Nunn 
were members of the first mentioned company, and accused; Adams and Wise 
were members of the second mentioned company (R25,26). 

The principal st~et of the town of Bamber Bridge. is Station Road 
which has a compass direction of approximately north and south. At the 
southern limits of the town the street divides, forming a nyn. The east 
branch is in the direction of Chorley; the west fork is the highway to 
Wigan. On the east side of Station Road opposite the nyn wa'S the Hob Inn, 
a public house. Approximately 1050 feet north of Hob Inn, Station Road 
is intersected at right angles by McKenzie Street, which leads ·eastwards 
approxima.tely 125 feet to the McKenzie Arms, likewise a public house. The 
first street north of McKenzie Street is Edward Street. The distance 
between McKenzie Street and Edward Street is about 210 feet. Both sides 
of Station Road between McKenzie Street 'a.llt1 Edward Street are occupied by 
closely built private dwelling houses. Mounsey Street extends eastward 

. from Station Road approximately 250 feet north of Edward Street and leads 
to Adams Hall Camp. The American Military Police Station was located on 
the east side of Station Road near the intersection thereof with Sergeant 
Street 500 feet north of Mounsey Street (Pros.Ex.I; R.101,111 1 11~).·- 4. On the evening of 24 June 1943, Corporal Roy A. Windsor, 234th 
.Wdlitary Police Company and Pfc. Ralph F. Ridgeway, of th~ eame organiza
tion went on patrol duty at 6t.30 p.m. in Bamber Bridge. Ea.ch was dress.ad 
!n Class A uniform; each wore Military Police brassards and each was armed 
with regular military police equipment: shoulder straps, garrison belt, 
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.45 automatic revolver, night stick and lanyard. The patrol orders were 
t~ arrest any soldier ~ho did :not holtl a pass or who wa:s disorderly or who 
was dressed other than in a Class A uniform (R99,ll0,112). 

Windsor and Ridgeway performed their patrol duties in a "jeep". 
Ridgew:ay was the driver. During the evening 'they pas·sed the 'Hob nm an 
several occasions. On one of the trips in the direction of Hob Inn, they 
encountered three A:merican officers who informed them that there was a 
disturbance at the Inn and that there were soldiers thereabout in field 
jackets (R99,105). Immediately, they 'drove to the inn and stopped to 
investigate. It was soon after lOaOO p.m. Two colored soldiers, dressed 
in field jackets, were outside and about eight or ten other ~olored soldiers 
were standing about· drinking peer from bottles. Windsor approached accused 
Ogletree who was one of the soldiers clad in a field jacket, and asked him 
what he was doing out of uniform and inquired for ·his pass {R46,47). 
Ridgeway went into the public house and encountered accused Nunn who wore 
a field jacket and whom he asked to come outside (R26,46,llO). During 
Windsor's conversation with Ogletree other soldiers gathered about them, 
and there was some commotion. Hearing a noise in the public house, Windsor 
entered and it appeared to .him that.Ridgeway was in difficulties with Nunn 
and other colored soldiers. Windsor called to Ridgeway, "Let's go" or 
"Come outside". Ridgeway complied. As the two policemen started towards 
the "jeep", two or three soldiers carrying beer bottle'S came towards them. 
One of these soldiers, in particular, was aggressive and moved towards 
Windsor who ordered hi111 to stop, informed him he was under arrest and 
directed that he "come along". The order was ignored and a:gain it was 
given and simultaneously Windsor pulled his gun. Start Sergeant William 
Byrd, "1949th Quartermaster Company, grabbed the soldier by the arm and 
spoke to him and then said to Windsor: "I wouldn't shoot if I were you. 
!£ you are going to do anything to control do it wi.th your stick" (R26,.36, 
46,47,111,112). other soldiers around there declared that Windsor 11was 
not arresting nobody, or tald.ng anybody away from .there" (RlOl). Windsor 
and Ridgeway then entered the "jeep" and as they were ab.out to drive away, 
a beer bottle was thrown so that it passed over Windsor's left shoulder and 
hit the wind-shield ·of .the "jeep" and broke. · Particles of the bottle and 
some of the beer splattered· over the two military policemen (R47,l00,111). 
Windsor and Ridgeway then dr.ove north on Station Road towards the· military 
police station. At about 10:30 p.m. they encountered near the station, 
Private first class Carson W·. Bozman and Private Spurlock Mullins, both of 
234th Military Police Company, who were on duty as a "walking patrol". 
Both Bozman and Mullins were dressed anC. armed the same as Windsor and 
Ridgeway (RllS). Windsor directed Bozman and !vhllins to accompany him 
and Ridgeway. The four policemen then drO'\Te south on the east (left) side 
of Station Road. There were four or five colored soldiers walld..ng north 
on the east side walk. fv'hen opposite them Windso~'s attention was attract
ed to a soldier who was walld.ng in the street waving a beer bottle. Two 
soldiers dressed in field jackets were also in. the street. (R48,10l,105, 
111,119,125). The 11 jeep" with its passengers continued on sduth to a 
point opposite Hob Inn, where an American captain and a lieutenant were 
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encountered. Windsor explained the situation to them and sought their 
help or advice (Rl02,100,lll,119,126). He was inf'ormed by the Captain 
that he must go ahead and do his best. Thereupon, the "jeep" was turned 
around and was driven ~orth on Station Road on the west side thereof pass
ing "McKenzie Arms". Colored. soldiers were encoUritered at a point north 
of McKenzie Street. The four accused and three other soldiers, Byrd, 
Jackson and Crossland, were in'the group (R5l,52). Nunn and Ogletree wore 
field jackets. Adams and.Wise were dressed in Class A uniforms (RJl,34, 
47). Two or three were on the side-walk but there was one near the middle 
of the. street waving a beer bottle, and gesturing in a threatening manner 
as if intending to. stop the njeep". This soldier was the accused, Ma.ms 
(R69,75,80,102,104,119,126,129). 

When the car reached a point north of the McKenzie.Arms and 
between !1icKenzie and Edward streets, Windsor halted it. The four military 
police dismounted at about 10t35 p.m. (R62). Windsor walked towards Adams 
and stopped within two or three paces of him a little to the right of the 
"jeep11 which was then standing on the left or west side of the road facing 
north towards Preston. It was close to the curb (R49,66,69,102,103,112, 
126). As the police left the car a number, perhaps 15, colored soldiers 
appeared (Rl06,117,122). Windsor, Ridgeway, Bozman and Mullins were 
recognized as military policemen (R36,37). The solqiers called them 
"names" and dared them to make an arrest (Rl05). Adams made a motio_!l to 
throw the bottle. Windsor told him to put the bottle down and that he was 
under arrest. Adams replied that rlindsor was not arresting anybody. The 
crowd commenced to press around Tiindsor who'backed towards Bozman. 

Bozman, on dismounting from the "jeep11 walked towards the center 
of the street and faced a group of three or four colored soldiers. One 
among them was in a field jacket. · Bozman t.old him he was under arrest a.rid 
took hold of his arm. Other soldiers said to Bozman that. he was not 
arresting anyone. One soldier took Boz!J!9.Il by the arm and tried to pull 
him into the group, and broke his hold on the soldier iri. the field jacket. 
Bozman pulled loose and again grasped the jacket-clad soldier by the arm 
(RJ.19,120). The soldiers tried to surround Windsor now near to Bozman, 
and Bozman, who to shield themselves, backed against the 11 jeep". A bottle 
was thrown and Bozman was struck on his forehead. BJ.cod flo~ed into his 

·eyes. He backed into another colored soldier who, standing in the rear of 
the "jeep", locked his.arms arotmd him. The soldier tried to take his 
gun. Bozman called to Windsor for help and Windsor responding to the call, 
hit the soldier on t~e head vdth his night stick. He fell, remaining on 
the ground about ten seconds (R62,70,72,75,88,103,l04,119,120). While 
Bozman was wiping blood from his eyes a stone was thrown which struck him 
on the wrist. He turned and saw another soldier in the rear of the .jeep 
about to throw a stone. Bozman ordered him to halt. lli did not. Qn 
the second command to halt and disobedience of same by the soldier, Bozman 
drew his gun and shot at him. There was further disturbance.in the stre~t, 
and as he turned to see the cause of it he saw accused Adams, carrying a 
JOiX beer bottle, and another soldier approaching from across the street. 

- 5 
CONFIDt.NTlAL 

http:disturbance.in
http:Boz!J!9.Il


--

(342) CONFIDENTIAL 

Bozman ordered them to halt but they refused to obey and Bozman shot in 
their direction when they were four or five feet distant (R5.3,104,108,l20- . 
12.3). Adams dropped to the ground. This ended the fighting for. Bozman. 
Two officers arrived and stated they could halldle the situation {Rl.21) • · 
Four stitches were required to suture the wound in Bozman's forehead. He 
also sustained a broken nose, and was confined' in the hospital for five 
days. · 

11indsor, after hitting Bozmants assailant with his night stick, 
backed across the side-walk as several. rocks were thrown at him. He stood 
against a vrall with his gun drawn. He asked a lady the whereabouts of a 
telephone and learned that one was across the street. · .A.t this moment the 
crowd seemed to scatter and Windsor crossed the street and telephoned 
Charge of .Quarters for help (Rl0.3,104). 

Ridgeway,. upon leaving the "jeep" commenced to cross to the 
opposite side of. the street. About mid-way he met the accused Nl.nln in a 
field jacket. Ridge.way informed Nunn he was under arrest. In reply Nunn 
struck at him but Ridgeway parried his blow. There were exclamatidns by 
some of the soldiers to the effect that there woUld be no arrest~by Mili
tary Police that night. Two other colored soldiers approached Ridgeway 
and he backed towards the automobile {B.49,52, 79,112,11.3,114). When he 
reached the "jeep" he was struck on the forehead by a thrown bottle or rock. 
He then turned around, faced the "jeep" and reached for his gun~ St.anding 
beside the "jeep" facing Ridgeway was accused, Adams, with a rock in his 
hand. Ridgeway passed around the rear of the •11 jeep" on to the side-walk. 
He had his back turned towards Adams ~d .was struck 'in the back of ·the head 
with a rock and rendered unconscious. When he regained consciousness a 
civ1lian helped him to his feet and he departed with the other military 
police. Ridgeway suffered cuts about his forehead and back of ~his hea4 
and a broken jaw (R6.3,71,81,ll.3,114,115,127,128,l.30). 

Mullins rode in the.left.rear seat of the."jeep" and was the last 
or the policemen to dismount theref'rom. . He walked to the front of the 
car. There he saw Adams (Rl.26,129) holding a .beer bottle. As Mullins 
called to him, he walked in the direction of the crowd in the center of 
the ~street. Another csoldier approached Mullins as he stood at the front 
end of the "jeep". MUllins' orde:r;ed him to stop. The soldier advanced 
within three steps of Mullins, who pulled his gun and backed across the 
side-walk against a wall. Another_soldier behind him yelled& "Shoot, 
shoot, you yellow coward". A third soldier approached carrying rocks •. 
A rock was thrown at.Mullins striking the wall at his back. One of the 
soldiers was threatening to throw another rock. Mullins told.him he 
would shoot him ii' ·he threwit. Mullins then saw Ridgeway 'turning around 
to face the side-walk. Ridgeway was to Mullins' right as the latter 
faced the street. At this instance ·Ridgeway was .struck in the back of 
the head with a rock and fell. The.colored soldier who threw the rock 

· came up to ·Ridgeway and kneeling down pushed him partly from the side-walk 
curb and attempted to secure Ridgeway' s gun which was in its holster.·· 

A 
• 

- 6 
CONFIDENTIAL 

http:R6.3,71,81,ll.3,114,115,127,128,l.30


CONFIDENT1AL 

(343) 

Ridgeway lay on.his right side facing the ftjeep" with his gun covered; 
1hlllins fired at the .soJ.dier who .was. bending over Ridgeway with his back 
to Mullins. The soldier fell to the ground close t~ Ridgeway (R33,72,S6, 
93,127,130). MnJJjns identified tpe soldier he shot as one of the accused 
sitting in the court room "the second one from the left" (R131). S/S 
William Byrd declared that it was Adams who was shot under the circumstances 
described (R34). Pendery (R2J) and Bird (R25) also identi:f'ied Adams as 
sitting second "from the left"• _ Another shot was fired simultaneously with 
the one discharged by Mn1 Hns. Jtter the shooting, the. fighting stopped, 
although the colored soldiers continued to shout and curse. MnJHns en
tered the "jeep" and left with the other ·military police soon afterwtlrds 
(Rl.31). . . . . 

_ Ogletree had beep an a.cti ve participant in the melee. He was seen 
carrying a rock and was engaged in the fighting (R30,32). At one stage of 
the qisturbance, Ada.lils, Ogletree and Byrd ptarted from the center of the 
street in the (ij.rection of a m:i+itary policeman who was on the west side of' 
the· street near the "jeep". As O~letree approached with Adams he was shot 
by one ~f the policemen (R34,!:\5,57J. . . 

_ . · Ogletree was treated-for his injmies at 2215 hours on 25 June 1943 
at· the dispensary of the 1511th Q.M. Truck Regt. (Avn). He ·was suffering 
from a . gun-shot waund. The bullet entered Ogletree 1s body at a point in 
the center of the lower third of his back and ma.de .its exit in the front 
(R58). Ada.ms ~as also examined at the dispensary at the same approxitma.te 
time and date. He had been womided by a .45 .caliber bullet entering his. 
neck at. the rear portion of the left side ~r his neck and eXi.ting just be
hind his shoulder blade. Both Ogletree and Adanis were hospitalized. 
Nunn's examination follow~d that of Ogletree and Adams. He exhibited 
bruises about his ribs (R58-62). 

The area of conflict definitely appears to have·been on the west 
side of Station Road between UieKenzie and Edward streets at a point about 
3Qyards north of the intersection of McKenzie Street and Station Road or 
approximately mid-block (R62,64,75,80). The breach of ~he peace was. 
characterized by personal combat ~etween the policemen ·and the co1ored 
soldiers, the throwing of rocks and beer bottles by the soldiers, shouting 
and use of viplent language and finally the use of fire-arms by the police
men (R62-64,71,72,82). The disorder ~ccurred in a closely built-up 
section of Bamber Bridge (Pros.Ex.l; R62,75,S0,82). Trespasses were 
committed by the colored soldiers. upon adjacent private property (R80J88' 
90), and rocks struck the front door and window frame or a residence \R75, 
96). The turmoil disturbed the peace and quiet.of the neighborhood and 
the house-holders were frightened and excited (R64,76,82,S4,88,96). The 
soldiers had been drinking and some of them were drwik (R84J. 

5. No evidence pertain.ing to the, disorder and accw:ieds' participation 
therein was presented by the defense. There was therefore no conflict 
between the prosecution's evidence and that of the defense. However, the 
record of trial reveals conflicts_ in certain aspects of the testimony of 
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proseqution1s own witnesses, some of whom were obviously biased in tavor · 
ot accused. In a situation wherein a number of actors are involved in a 
swiftly moving episode such variations in evidence must be ~cted. They 
are res~t.ant upon the inability of' certain witnesses to obse~ve accurately 
or to remember correctly what they saw or heard. It was an exclusive 
function of the court, as a fact finding body, to"-:resolve such conflicts 
and determine the ultima.te facts. The Board of ~TI;.ew, sitting as an 
appellate judicial tribunal must .accept the £acts .8.s ;fotmd and can neither 
weigh tqe ~viqenqe nqr reconcile conflicts in it nqr judge the credibility 
of witnesses. lr there is competent substantial ,eVidence ·to support the 
findings of the court the Board of Review will accept them as final (CM 
192609, Rehearing (1930), CM 161833 (1924), Dig.Ops~JAG., 1912-40, sec. 
408(2), p.259; C~ 223336 (1942) Bul.JAG., Aug 1942, Vol.I, No.J, par."22,, 
p.159; CM ETO 82,, McKenzie; CM ETO 106,, ~; CM ETO 132,, Kelly and ~; 
CM ETO 422,, ~). . · . 

The foregoing narrative of events and statement of facts are 
supported by competent substantial evidence. The same will be hereinafter 
supplemented in the discussion of the issues presente~ for consideration. 

6. At the proper stage of the trial, and before the court was swornJ 
the defense ~hallenged Colonel Neal Creig~ton, the president of the court 
for c.ause (R5). It was asserted by the defense and admitted by the 
prosecution that Colonel Creighton was the commanding officer of Camp 
Griffiss and that he ,had been in command thereof during a period of three 
weeks when accused had been conf:l.,n~d at said ca.mp arid ]l'ere under investiga
tion (R6). Colonel Crei~hton was sworn as a witness and was examined and 
cross-examined at length CR6-9). The court, excluding the challenged 
member, deliberated in closed sess~on and when court was re-opened the then 
senior in rank (Colonel Ba.ker) announced tha.t the challenge had not been 
sustained (R9)• Thereafter, the defense in the exercise of its peremptory 
challenge excused Colonel Creighton (BJ.3). In, the civil bourts the follow
ing rule by weight of authority is applied where a ahallenge to a juror for 
cause is improperly over-ruledt · 

"*** such an error will not be regarded as r 

material if the objecting party did not 
challenge the juror peremptorily and his ,
peremptory challenges were not exhausted, ~ 
or if the recor.d fails affirmatively to 
~how that such challenges were exhausted,. 
it being held that a party must use all 
available means to exclude all objection
able jurors, and that a failure to do so 
constitutes a waiver of his objection. 11 

(35 C.J., sec.413, p.372). 

No good reason exists why the same rule should not be adopted in courts
martial procedure. The grounds of challenge of a prospective member of a 
court for cause (r.cM., 192S, par.5S.!h p.45) are substantially the same as 
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similar grounds of challenge o:f jurors for cause in the civil courts (.35
c.J., -pa;r.42.7, p.;s2). 

The defense in the instant oase by exercising its peremptory 
challenge, preserved for examination and consideration upon appellate re- ._--
view the question as to whether the court committed error in refusing to 
sustain defenses' challenge for cause directed at Colonel Creighton. 

Colonel Creighton was not the accuser nor a witness for the prose
cution. He was not therefore disqualified by the interdiction ar the 
Eighth Article of War. His examination .shows that he· entertairied no 
preconceived ideas on the cas&; had formed no· opinions as to th~ gUilt or 
innocence ar accused, and he declared he could decide the case fairly and 
impart:Lally on the evidence. 

Lt is true that it is not considered good policy to pls.ce a 
conimanding off..:1.cer ar an accused on a court whi,ch tries him. However, 
this is no . val.id ground for challenge •. 

' •ff*. It is quite clear, however, that the . 
mere fact that a member is the comma.ndirig 
o£ficer - colonel, captain, et<>.- of t:Q.e 
accused is no foundation for a valid chall
enge." (Winthrop's Military Law &Precedents, 
Reprint, p.22.3). 

. . 
While Colonel Creighton was temporarily commanding officer of the accused 
in his capacity as camp col?lTOO.Ilder, the incidents of. such command and.his· 
relationship to the accused were not the µsual incidents and relatiopship 
of a commander to his men. The accused had been brought to Camp Griffies 
for investigation and ~onfinement - a mere temporary aITangement. It is 
not believed that the policy above indicated applies under such situation. 

The challenge must therefore stand or fall on the question as to 
whether Colonel Creighton was biased against accused personally or whether 
he had formed a definite opinion as to their gu:!lt or innocence. The 
record clearly fails to establish any such disqualifying attitude on the 
part· of the challenged officer. "The test is, whether, looking to the 
record as a whole, it appears tha.t the substantial rights of accused ha.ve 
been injuriously affected". (CM 2.32229 (1943), Bul.TJAG.,rt.iay 1943, Vol.II, c--
No.5, par.362, p.182·). There ~s_no prejudicial error in the. ruling of 
the court denying the c~lenge-directecfa:tCoioneT""'Cre'tgtlton;---

7. The defense a:lso challenged for ~ause Lieutenant Colonel Robert G. 
Patterson, the law member of the court. Th~ basis of the challenge ·waS . 
that Lieutenant Colonel Patterson was not a member of The Judge Advocate 
General's Department and that there was available to the appointing authority 
for appointment as law member of the court o£ficers of such department (R9). 
The court upon the challenge proceede~ to hear evidence on the.question ·or 
the availability to the appointing authori\y of o£ficers of The Judge 
Advocate General's Department~ At the conclusion thereof the court in 
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closed session, in the absence of the challenged member, refused to sustain• 
the c~lenge (R13). 

The law member of a court is subject to challenge for cause, but 
not pocemptorily (M::M., 1928, par.58g, p.45; AW 18). The Eighth Article of 
11ar in pertinent part directs: 

"""**· !I'he authority appointing a general court
martial shall detail as one of th& menJbe.rs 
thereof a law member, who shall be an officer 
of the Judge Advocate General's Department, 
except that when an officer of that department 
is not available for the purpose the appoint
ing authority shall detail instead an officer 
of some other branch of the service selected 
by the appointing authority as specially 
qualified to perform the duties of law member. 

****" • 
The questi.on, as to whether an officer of The Judge Advocate General.f's 
Department was available to the C-0mmanding General, VIII Air Force Service 
Command, for designation as law member of the court which tried accused was 
a matter for his exclusive determination. The provision of AW 8 quoted 
supra is not a mandatory d~rectd.on to the convening authority, but vests in 
him discretion in th€ deterrninat~on of the availability of a judge advocate. 
His designation of Lieutenant Colonel Patterson as law member was a decision 
by him that a' judge advncate was not available. . It was c.onclusive and was 
not subject to review by the court on a challenge for cause and cannot be 
re-examined by the Board of Review (CM 209988 (1938), Dig.Ops.JAG., 1912
1940, par.365(.9); p.176). The ruling of the court denying the challenge 
was correct, but evidence on the question. of availability should not have 
been received. No issue of fact was involved; only a question of law was 
presented. The challenge was inherently devoid of legal merit. 

s. Immediately prior to the commencement of examination of witnesses 
the trial judge advocate asked the court to,request witnesses in the case. 
to retire from the court room. , Defense counsel assert'ed that none of the 
defense witnesses were in the court room. Thereupon, the trial judge 
advocate asked that the four accused be separated from.other colored sol
diers sittin~ in the court room and be required to be seated near their 
cotmsel (Rl7). The trial judge ad'\rocate in support of his request asse;rted 
that colored sol~iers in the court room were spectators attending the trial 
and should be seated accordingly and that the accused were intermingled 
among these colored soldier-spectators for the purpose of confusing the 
witnesses as to their identity (R17). Defense counsel in opposition de
clared: 

"9:.'his 	matter is primarily one of identifica
tion and it is the position of the defense 
that when witnesses have to identify the 
accused, the accused have a right to have 
persons of their.o~n color sitting with them 
so that we can be sure the witnesses are 

- 10 
CONFIDHJTIAL 

. •· 

~ 

http:d~rectd.on
http:questi.on
http:menJbe.rs


CONFIDENTIAL 

(.347). 

making proper identification. **** they are 
not spect~t0rs. They are here for the. pur
pose of identification and it is the provi
sion of the Manual that the accused sit.near 
the counsel for the benefit of the counsel, 
so that he may.discuss the case with ac.cused. 
TJtey are certainly near enough to discuss 
the matter. In addition, the Mmual. says 
the counsel for the defense is entitled to 
clerks and orderlies to assist him in the 
trial of the. case and we still submit WEl are 
entitled to have these other soldiers along 
with us in the defense of .this case·. I refer 
to page 37 of. the MJM, paragraph 48" (Rl7). 

The law member granted the motion of the trial judge advocate and there 
was no objection to the ruling by any member of the court {Rl7) • Tha 
following ·colloquy then occurred: 

11Defenset Do ·I understand the court's ruling 
.that they are to sit back? 
Law Member: They. can sit back in the first 
row there" (Rl7,18) • 

The record of trial then recites: 11The other soldiers vrere seated in the 
first row at the side of the four accused" (RJ.8}. 

'While the record of trial does not clearly indicate the final 

seating arrangement, it implies that the accused:were separated from the 

other colored soldiers. The latter however, were allowed to remain in 

the court room and were seated on the first row of seats at the side of 

the four accused. 


General courts-martial trials in the European.Theater of Opera-. 
tions involving offenses against the peace and quiet of a civil community 
or against persons who are not members of the command of ETOUSA, will be 
in open court, except .when security provisions forbid. Local officials 
and others directly concerned will be encouraged to attend (GO #37, ETOUSA, 
9 Sept. 1942, par.3£)• The above order is silent both as to right of 
accused to demand the presence in the court room of military personnel 
who are not witness~s and as to the right of military personnel not wit
nesses to attend a.trial. In the absence of contrary orders by proper 
authority the rule is that "subject to the directions of the appointing 
authority, a court-martial.is authorized.either to exclude the spectators 
altogether or limit their number. In the absence of ~ood reason, however 

·(e.g. where testimony as to obscene matter is expected), courts-martial 
will sit with doors open to.the public11 (LCM.,.1928, par.49.2,1 p.38}. In 
the instant case, spectators were not excluded and there was no attempt to 
limit or circumscribe the attendance or presence of colored soldiers. The 
order of the court pertained solely to seating of the accused and spectat
ors in the court room. This was a matter peculiarly within the power and 
discretion of the court. It was its duty to' control and regulate in the 
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court room the conduct of the personnel of the court, the accused and the 
spectators.(1CM., 1928, par.54, p.42; 64 C.J., sec.62, p.65, foot-note 
29}. Its action in that regard is not.subject to review in absence of 
conduct violative of law or whicQ is so arbitrary as to prejudice the 
rights of accused (5 c.J.s., sec.1603, p.499). The action of the court 
in this instance was reasonable and proper and did not prejudice accused. 
There was no error. 

9. Certain rulings of the court pertaining to ad.mission and exclusion 
of evidence deserve cQnsideration1 .. 


(a) "Pros.Ex.111 - Map of a section of Bamber.Bridge - was admitted 
in evidence (IU.8) without authenticating evidence as to its accuracy or 
proof that it delineates correctly the locus of the fighting on 24 June 
1943, in conformity with approved practice (LCM., 1928, par.118g, p.122). 
However, defense counsel affirmatively disclaimed any objection and under · 
such circumstances there was no prejudicial error (CM ETO 506, Bryson}. 

(b) .Captain Paul T. Milna.mow, M.c., _over objection of defense, 
testified that when he treated accused, Ogletree, for injuries at 2215 
hours on 25 June 1943, Ogletree stated he had received the injuries fight-· 
ing with nsome M.P. s in Prestan11 • Similar admissions were made severally 
and separately by accused, Adams and Nunn (R59). The acceptance in · 
evidence of these statements was restricted as being against only the 
accused ma.ldng same. The statements were admissions against interest and 
were admissible without proof of their voluntary nature. Their effect 
was properly confined to the accused mald.ng same (MOM., 1928, par.l~ and 
51, pp.ll6-ll7). _The objections were properly overruled. 

(c) Mrs. Frances Baldwin, prosecution s witness, was askeda "TI'h.B.t 
effect did this disturbance have on the people--of Bamber Bridge'l 11 • Defense 
objected to the question, but bef~re ruling was made on the obj~ction, the 
trial judge advocate asked the witness& "Who, if any one, a.II1ong your neigh
bors were terrorized by this incident?" No objection was offered to the 
second question. The witness did no.t respond to the first ·question, but 
answered the second question and two supplemental questions having identic
al purpose by naming her family and two next door neighbors (R76) • Both 
questions were bad in form. The first was too broad - there was no proof 
that 11 the people of the town" were present or knew anything about the 
incident. It would have been proper to ask the witness if there were 
ci~ian residents present observing the disturbance. If she gave an 
a.ffirmative answer she could have then been asked if she observed their 
re-actions and emotions and what they were (20 Am.Jur.~Evidence, sec.823, 
p.692). The second question was objectionable because it was leading. 
There had been no evidence that anyone was terrorized. These irregular
ities, however, are not vital and could not have materially prejudiced 
accused's rights. The first question was unanswered. Defense did not 
object to the second question and its suppl.ementals. The value of _the 
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evidence elicited was small; it could have had but minimum influence on 
the court. These are irregularities which should be disregarded under 
·AW 37. However, the practice is not condoned. 

(d) Police Serge~t Laurence Constable, prosecution's witness, 

was askeda "What was the condition of Bamber Bridge that night with respect 

to the f'.eelings of the people there, that you lmow of your own lmowledge?" 

He replieda "Just at that time of night the place was in an uproar about 

the incident and everyone was very excited and t~e women folk very!right

ened ~.n (R96). Immediately prior to the propounding of this question 


-the 	witness had been testif'y.i.ng as to what he had observed at the scene of 
the fight. It is therefore reasonable to.conclude that in spite of the 
fact t~e question was sut:f'iciently broad to include ill of the peoj:>le of 
Bamber .Bridge the court understood clearly that his answer was confined to 
those whom he observed at the locus in quo, and on this basis his answer 
was unobjectionable (20 Am.Jur.,Evidence, sec.823, p.692; Underhill 1s 
Criminal Evidence - 4th Ed. - sec.231, p.432). . 

(e) During the subsequent investigation of the disorder occurr~g 
in J3amber Bridge on the night of 24 June 1943 statements were obtained from 
each of the accused. Each statement was reduced to type-written form Bzlld 
wa.~ signed by each accused. The prosecution submitted evidence as to the 
circumstances under which each statement was obtained. Staff Sergeant 
Po:rter L. Askew, of The Provost Marshal General's Department testified as 
to the facts surrounding the obtaining of Nunn1 s statement {R20-22,132-135). 
Ntmn also testified as to the circumstances of his giving his statement 
{Rl.35~1.36). Any conflict with Askew1 s testimony relative to.the taking of 
the statement was resolved against Nunn by th~ action of the court in 
admitting his statement. Sergeant Roger A. Pendery, Investigations 
Department; Provost Marshal General's Department, ~ave like testimony ~ to 
obtaining separate statements from Adams and Wise {R2,3,24,138-142) •. Second 
Lieutenant Charles Jesson, Investigations Division, Provost I&u-shal General's 
Detachment, testified as to_the conditions under which Ogletree•s statement 
was obtained (R.+42,143). The original statements signed by each of the 
accused were presented to the witnesses for identification and the respect
ive signatures of accused were proved {R40,134,139,14l,14J). With approval 
of the law member, copies of the original statements, f rem.which the names 
of all accused except the person making the statement were deleted, were 
admitted in evidence .and read to the court. The same are part of the 
record of trial (Nunn 1 s statement: Pros.Ex.2, Rl38; Ada.ms' statements Pros. 
Ex.3. Rl40; Wise• s statementa Pros.Ex.4, Rl41,142; Ogletree 's sta~menta 
Pros.Ex.;, Rl43), · 

The court,.trial judge advocate and defense counsel proceeded on 
the assumption that these statements were confessions of guilt. On this 
premise the proof is clear that each statement wa~ the voluntary act and 
deed of each accused; that each accused was given proper warning as to his 
rights; that no promises of leniency were made nor threats or compulsion 
used to obtain the same. As confessions they were obviously free from 
taints of compulsion or promises of leniency {CM ETO 438, Smith; CM ETO 559, 
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?t10nsalve). The corptls .delicti· had. been .clearly pre>ved prior to their 
admission (CM 206090; Koehler; CM 202213, Mallon). The fact that the 
statements were not written by the accused does not deny them admis~ion 
(CM.ETO 438; Smith). . · 

However, after carefully scrutinizing these statements the Board 
of,Review is convinced that they c~Qt.be cl~ssed as confessions•. In 
CM ETO 292, Mickl.es the distinction betfee~ ~dmissions and confessions was 
considered at length. · In the light of th'!' authorities .therein· cited. the 
Board of Review is of the opinion that the statements insofar as t~ey are 
inculpa.tory of each accused are in legal effect admissions. Neither of 
them :ontain any aclcriowled~ment of guilt. They w~re,:ther~fore aa.Di.issible1in evidence without prelinu.pa.ry _proof of their voluntary nature liiDM., 1928, 
pa.r.l~, p.116-117). .The precautionary action of the trial judge advocate 
in deleting the names of co-accused from each statement before reading same 
to the court is approved.. Such practice obviated the evil of accl.unulating 
a·"matrix of hearsay evidence" against accused other t:µari:the onei;naking 
the statement which was condeIIll'led by the Board ·o.f Review in CT~ ETO 1.34, 
Stump et al. . ' 

lO. At the conclusion of the prosecution's case in chief, the defense 
made separate motions as follows 1 

a.- On behalf of all accused for finding of not guilty.of Charge I and 
. Specification. 

b·.- On behalf of all accused for finding of not guilty of Charge II e.nd 
· · · Specification. 
c.~ On behalf of all accused for finding of not guilty of Charge III and 

· · Specification. 
d.- On behalf of accused, Wise, only for a finding of not guilty of Charges 

I, II and IlI .and their J'espective specif;i.cations •. 

The motions were denied-by the court after deliberation in closed session 
(Rl47). There was no error in such ruling in respect to the accused 
Ogletree; Adams and Nunn. The prosecution had established its case against 
them for :the reasons hereinafter set forth. The motion should have been 
granted as to.accused, iiise. (See paragraph 11, llii'ra). · Upon the denial 
of the mDtions each accused, having had his rights explained to him elected 
to remain silent and no evidence was offered in their behalf (RJ.48). 

11. The relationship and connection of the accused, ~::'ise, to and with 
the incidents and events occurring at the locus in quo in the town of 
Bamber Bridge on the night of 24.June-1943 require a separat~ treatmen.t of 49
his case. He is charged With three distinct offenses alleged to have been 
committed by him jointly and in pursuance of a. common intent with the other 
three accusedt · 

(a) With intent to do bodily haXm he• did commit an assault Upon 
the four military policemen by.menacing them with dangeroua things and by 
striking Bozman and Ridgeway with such things; (b) He did commit riot by 
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wrongfully; unlawfully and riotously assembling to disturb the peace and 
having assembled did assault the four military policenen b"<J menacing them 
with and throwing at them dangerous things to the terror and disturbance of 
the town; (c) Wrongfully and unlawfully he did resist by force and Yiolence 
the lawful arrest by the four milita.riJ policemen of accused Ogletree and 
Nunn. 

A sumna.ry of the evidence applicable to Wise's activitie§ shows as 
follows: 

S/S William Byrd: Wise was present on the street immediately 
exterior to the Hob Inn when Windsor and.Ridgeway first attempted to make 
arrests and was in the group of soldiera-who proceeded north on Station Road 
(R26,27). He was present at the situs of the fight between r.icKenzie. and 
Edward streets with the' four military polic~men, but left directly after the 
fight started (RJ6). He was seen with no weapo_ns in his hands nor was he 
seen to strike any of the military police (R32). 

Pvt. Albert F. Jackson: Wise was at Hob Inn and was standing out
side when Win~sor and Ridgeway departed (R.48). Wise was in the group which 
proceeded north on Station Road and was present when the four military _ 
policemen returned, but was not see~ by Jackson a:rry more that evening (R.49). 
Wise was not present later.when bricks were thrown (R53). 

Captain Paul T, Milnamow,- M,C: Ogletree, Adams and Nunn were 
treated by the medical officer for injuries on 25 June 1943.. No mention of 
Wise· is made in his testimony, and he could not identify Wise in the court
ropm (R58). 

Corporal Roy A. Windsor: Wise was present when the "jeep" contain
ing the four military policemen stopped and the policemen dismounted (R104, 
106) but Windsor did not know if he had· a weapon or object in his hands (R105). 
Wise was "just in the crowd" '(Rl08). 

Tp.e statement.of accused, Wise (Pros.Ex,4) should be considered in 
connection with the foregoing evidence. The, declarations. therein tfl,at bear 
any d~gr~e of inculpatory interpretation are as follows: Wise was at Hob Inn 
at the time Windsor ana Ridgeway appeared. He was !n the inn ~hen Ridgeway , 
went into, it and addressed a soldier wearing a field jacket (i.~. Nunn). 
Wise then left the "pub11 and was present on the outside of it when :'lindsor 
pulled his gun. When Windsor and Ridgeway left in the 11 jeep11 , Wise and an 
A.T.S, girl walked.north on Station road accompanied by other soldiers and 
A.T.S. members, He saw the 11 jeep11 containing the four policemen pass on 
its way south and then return and ~top opposite the crowd of colored soldiers 
of w~i9h.he wa!3 one •. · H~ was. present when one of the policemen attempted to 
take into cust'ody a color~d soldier,. and saw. three poJ,.icemen leave the 11 jeep" 
and walk towards the center of the street. He further saw one of the 
policemen hit in the forehead, an9 the police pull their guns. He heard one 
shot and saw a soldier fall, and heard a second shot and saw another soldier 
fall. He then left and started back to camp. 
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(a)_ The offense all~ged in Charge I lill.d its specification, to-wit: 
assault with intent to do bodily harm with a dangerous thing, requires proof 
of specific intent (~CM., 1928, par.1491J!, p.180; 5· c.J"., ·sec.216, p.739; 
6 C.J.S., sec.79];2(~), p.937). There is no evidence that Wise, himself, 
either assaulted or actually struck any one of.the three military policemen. 
Likewise therE! is a total absence.of evidence. proving th~t Wise was a party 
to any precohcert, understanding, mutual plan or design with his co-defend
ants having the purpose of assaulting or;inji.lring the policeintln or preventing 
them from perrorming their auties. Wise 1 s knowledge :>f the intent of 
Ogletree, Adams and Nunn is not shown and the intent of his .co-defendants 
cannot be imputed ~o him (CM 200047 (1933), Dig~Ops.JAG.~ 1912-1940, sec.451 
(13), p.314)). Wise's mere presence at the scene of the crimes is not 
sufficient to establish his guilt (CM.221019, (1942), 9ul.JAG., Jan-June 
1942, sec.454(14a), p.23). lt therefore results.that the r~cord of trial 
is legally insufficient to show that. W~se entertained the specific intent 
necessary to sustain the charge ag~nst him. 

(b) With respect to the offenses alleged in Charge II and its 
specification (assembltng in a riotous and tumultuous manner to disturb the 
peace) and Charge III and its specification (resisting the law.t'ul arrest by 
the militlµ'y police of Ogletree and Nunn) the evidence is wholly lacking 
that Wise in any respect participated in or aided and abetted in either the 
disorder or in resisting of the ar::.'est of Ogletree and Nunn. Likewise 
there is not even an in.ferenc·e 0£ p:z::econcerted .action or mutual understanding 
on his part. The repeated utterances by the colored so~diers to the effect 
that .the military police would make no arrests on that.night is not connected 
with Wise othert~an as an auditor. There is not a suggestion that he 
endorsed or approved such sentiments and there is no ttVidence ho uttered 
such remarks. By his·own statement Wise.go~s no further thB.n admittin~ his 
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party to the crime. He may be indicted for 
his neglect in not assisting the officers 
of the law in arresting the offenders. But 
he is not indictable as concerned in the 
offense.which the offender in question 
conunits. Hence, although a man be present 
while a felony is committed, yet if he take 
no part in it, and do not.act in concert 
with those who commit it, he will not be a 
principal in the second degree merely because 
he does not endeavor to prevent the felony 
or apprehend the felon. Something must be 
shown in the conduct of the by-stander which 
indicates a design to encourage, incite, or 
in some manner afford aid or consent to the 
particular act; though when the by-stander 
*** knows that his presence will be regarded 
by the perpetrator as an encouragement and 
protection, presence alone may be regarded 
as an encouragement. xxxxxxxx. It is not 
necessary, therefore, to prove that the party 
actually aided in the commission of the offense; 
if he watched for his companions in order to 
prevent surprise, or remains at a convenient 
distance in order to favor their escape, if 
necessary, or was in such a situation as to 
be able readily to come to their assistance, 
the knowledge of which was calculated to give 
additional confidence to his companions, in 
contemplation of law he was aiding and abetting. 
Mere co-operation without an u_~derstanding may 
not make a conspiracy. 11 (1 Wharton's Criminal 
Law, 12th Ed., sec.246, pp.329-334). 

11 The mere.fact that one present at the scene 
of a crime may be in sympathy with the person 
committing the same or.may approve of his act 
will not render the former an aider or abettor. 
So, also, the mere fact that one present may 
negatively consent to the commission of the 
felony will not render him a principal in the 
second degree, and instructions using the word 
•consent' have frequently been held erroneous." 
(22 C.J.s., sec.88~(3), p.160). 

"In the absence of preconcert, or at least of 
intent to aid and knowledge thereof on the 
part of the actual perpetrator of a crime, 
the mere presence of a person at the time and 
place of a crime does not make him an aider . 
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and abettor or principal in the second degree 
or principal under·applicabl~ statute, where 
he does not aid or abet, although he makes no 
effort to prevent the crime, and this is so
**** even'though he may mentaJ.1y approve of 
it, and he benefited by it, unless he is under 
legal duty to prevent it. On the other hand, 
where one 1 s presence is by preconcert, he may 
be guilty as an aider and abettor, although 
neither by word nor by act does he encourage 
or discourage. the commission of the felon~.
****". (22 C.J.s., sec.~8.Q(4), pp.160,161). 

"**** the mere presence of one at the scene of 
the crime.**** does not make one an accomplice. 
Mere knowledge or belief th.at a cririie is to be 
conu:dtted or has·been'conimitted and the conceal
ment of-such-knowledge does not render a witness 
an accomplice unless he aided or participated · 
in the commission df the crime. This is the 
general rule and is sustained by the majority 
of the cases. ****"· (Underhill 1 s Crimilliil · 
Evidence, ·4th Ed., par.150, pp.227-228). (See 
also CM 200047, supra; CM 221019, supra). 

The Board of Review is of the opinion that the ·record is legally 
insufficient to support the finding~ of guilty with respect. to accused, 
Wise, as to any and all of the c~ges and specifications. 

12. Substantial evidence is contained in the record of trial definite
ly identifying and implicating each of the· accused Ogletree, Adams and 
Nunn with (a) the assault on all of the military policemen and the battery 
upon Bo~an and Ridgeway, (b)·the riotous and unlawful assembly of the 
soldiers and the included assault upon the policemen, and (c) the resist 
ance of the arrest· of Nunn and Ogletree. ·In addition.there are the 
admissions made by eayh accused Ogletree, Adams and Nunn as follows: 

(a) The statements made by each of them on 25 July 1943 to 
Captain Milnamow·that each had been fighting with the military police; 

(b) The signed statementsof each-accused obtained during the 
pre-trial investigations. These latter statements summarize in pertinent 
part as follows: 

lilmll ·(Pros.Ex.2): The military policeman who had spoken t._o him 
at the Hob Inn approached him and said: "You are the one I am looking for, 
let's go". Nunn refused. The P,Oliceman commenced striking him with a 
club. The three other policemen approached and Crossland, Jackson and 
other colored soldiers came to Nunn's.assistance. The fight commenced. 
Nunn saw a policemen who had been injured with blood on his forehead and 
face, heard two gun shots and saw two soldiers fall. He saw a policeman 
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by the 11 jeep11 - the same one who had shot the two soldiers. Nunn 
thought. he was going to shoot them again. .He ran to him and tried to 
take his gwi. The policeman hit him with his club, pushed him away and 
shot a~ him. Then Nµnn kept knocking the gun up to keep it from being 
fired at other soldiers. 

Adams (Pros.Ex.3): stated he walked up Station Road from 
Hob Inn with a bottle of beer in his hands. A 11 jeep11 stopped and three 
military policemen got out. Adams heard a shot fired and then a second 
shot and he felt a burning in his back and he knew he was shot. He then 
threw his beer bottle ~t one of the policemen but it did not hit him. 
After throwing the bottrle he -grabbed another poJ..ioeman and tried to take 
his gwi. Byrd grabbed Adams and tried to pull him away from the military 
policemen. 

Ogletree (Pros.Ex.5): admitted he was one of the crowd of 
soldiers who walked ncrth on Station Road after leaving Hob Inn. When 
the 11 jeep11 stopped a policeman came over to him and tried to hit him with 
a stick. The policeman and Ogletree 11 tusseled11 • Another policeman 
tried to hit him with his stick. The first mentioned policeman hit 
Ogletree with his stick on the right side of his head, and drew his gwi. 
Ogletree "started at him". Somebody on Ogletree's left shot him. It 
was not the policeman he had been fighting with. He fell to the ground. 

The legal principles involved in determining the responsibility 
of Ogletree, Adams and Nwm are found in the following statements: 

"All persons who are actually or constructively 
present at the time and place of a crime, 
whether it is a felony or merely a misdemeanor, 
and who either actually aid, abet, assist, or 
advise its commission, or are there with that 
purpose in mind, to the knowledge of the party 
actually committing the crime, are guilty as 
principals in the second degree, although they 
did not themselves accomplish the purpose.tt 
(16 C.J., sec.ll7, p.130; 22 c.J.s., sec.88~, 
p.157). 

"f>o, among offenders, the Articles recognize no 
principals, and no accessories either before 
or after the fact, as such. The grades of 
crimes and of participators in crime, familiar 
to the coIIUnon law, are unknown·to the law 
military, and the embarrassing technicalities 
which have grown out of the division of crimes 
into principal ~"J!"! accessorial are wholly 
foreign to the procedure of courts-martial. In 
the military practice all accused persons are 
treated as independent offenders. Even though 
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they may be jointly charged and tried, as•for 
participation in a mutiny for example, and 
each may be guilty of a distinct measure of 
criminality calling for a distinct punishment, 
yet all are principals in law. 11 (Winthrop's 
Military Law & Precedents, Reprint, p.108). 

"But where two or more persons acting with a 
common intent jointly engage in the same 
undertaking and jointly commi~ an unlawful. act, 
each is chargeable with liability and respon
sibility for-the acts of all the others; and 
each is guilty of the offense committed, to 
which he has contributed to the same extent 
as if he were the sole offender. And the 
common purpose need not be to commit the 
particular crime which is committed; if two 
persons join in a purpose to commit a crime, 
each of them, if actually or constructively 
present, is not only guilty as a principal, if 
the other commits that particular crime, but 
he is also guilty of any other crime committed 
by the other in pursuance of the common pur
pose, or as a natural or probable consequence 
thereof. In order to show a community of 
unlawful. purpose it is not nece~ary to show 
an expres~ agreement or an understanding 
between the parties. Nor is it n~cessary that 
the conspiracy or common purpose shall be 
shown by positive evidence; its ~stance may 
be inferred from all the circumstances 
accompanying the doing of the act, and from 
conduct of d-efendant· subsequent to the 
criminal act; in other words, preconcert or 
a community of purpose may be shown by 
circumstances as well as by direct evidence. 11 

(~6 C.J., sec.115, p.12S; 22 C.J.s., sec.87!):, 
p.155). 

(a) The evidence ~hows without contradiction that a group of 
colored soldiers, some of whom are unidentif.ied, engaged in a breach of the 
peace on a public street in Bamber Bridge having for its purpose the 
prevention of arrest of Ogletree and Nunn. Ogletree, Adams and Nunn were 
members of that group, and were active participants in the rioting and 
disorder. J:.n this respect their conduct differs from that of accused, 
Wise, whose activities stopped short of active participation and thereby 
placed him in the role of a by-stander or non-belligerent spectator. The 
actions and deeds of Ogletree, Adams and Nunn definitely fi:x;upon them the 
responsibility of actors. 
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The evidence is conclusive that each of three accused 
committed one or more acts of violence upon the persons of the four police
men, although a degree of 'llllCertainty does exist as to exact identity of' 
the perpetrator of' a particular act. In determining the legal responsibility 
of the three accused, uncertainty in the evidence in that respect is immater
ial, and unimportant in the face o..t' the uncontradicted fact that they as 
members of an •mlawful assemblage, committed acts of' violence directed at 
the policemen. There was substantial evidence from which to inf'er that 
each of the three accused possessed the 2pecific intent to do bodily harm 
to the policemen. (6 C.J.S., sec.79~(2), p.938). Under the Articles of War 
all participants are principals. An abundance of' competent evidence estab
lished the complicity of Ogletree, Adams and Nunn in the assault upon Bozman 
and Ridgeway wherein rocks and beer bottles were thrown with resultant injury 
to two of' the policemen. .Whether it was the three accused who actually 
committed the batteries is unimportant; they were active members of' a riot
ous mob, some members of which did inf'lict the injuries upon Bozman and 
Ridgeway. The record is legally sufficient to sustain the finding of' 
guilty of each and all of' the three accused Ogletree, Adams and Nu.nn of 
Charge I and. its Sneci.fication. 

(b) With respect to the charge (Charge II) unaer the 89th Article 
of War (unlawful and riotous assemblage to disturb the peace) the evidence 
is substantial and convincing that the three accused were members of' an 
unlawful assemblage of coiored soldiers an~ that xhey themselves, as well as 
their conf'ederates, committed acts of v~olence upou and towards the police
men while the latter were in the performance of their lawful duties. That 
such disorder on a public thoroughfare of an English town in a residential 
district thereof occurring in late evening disturbed the peace and quiet of' 
the community and annoyed and frightened the neighboring house-holders is 
also shown by uncontradicted evidence. Ogletree, Adams and Nunn played 
principal and active parts in such disorder and turbulence. The common law 
offense of' riot which.has been defined and elucidated as follows: 

"Riot is essentially an of:Lense against the 
public peace and good order, and looks to 
this rather than an infraction of the per
sonal rights of any particular individual 
as auch.. It involves the execution of an 
agreement, express or implied between three 
or more persons to commit an assault or 
battery or a breach of the peace. ****" 
(54 C.J., sec.J, p.830). 

"A riot is a tumultuous disturbance of the 
peace by three or more persona assembled 
together of' their own authority, with the 
intent mutually to assist one another against 
anyone who shall oppose them in the execution 
of some enterprise of a private nature, and 
who afterwards actually execute the same in 
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a violent and turbulent manner, to the terror 
of the people, whether the act intended was 
.of itself' lawful or unlawful (McClain Crim.Law)" 
(UCM., 1928, par.147£, p.162). 

11 The common-law rule requires that three or 
more pe~sons must act together in commi~ting 
the offense, and most of the statutes defining 
riot provide that the offense cannot be committ
ed by less than three persons; ****" (54 C.J., 
sec.5, p.831). 

"It is not necessary that the riotous violence 
should have been premeditated by.the assembled 
perpetrators; therefore the original assembly 
may have been by accident or for a lawful pur
pose. ***" (54 C.J., sec.6, p.832). 

11.All concerned in an unlawful assembly are 
equally guilty of the subsequent acts done by 
any of them in .t'urtherance of the common object 
of the assembly, and all who are present at.the 
commission of any riotous act s.nd actively 
engagea therein by act, sign or word are prin
cipal rioters***" (54 C.J., sec.15, p.834). 

It was urged by the defense that the specification ·under Charge II 
failed to state an offense under AW 89 on the ground that the riot or depre
dation denounced thereby must have been conunitted by troops when they were 
11 in quarters, garrison, camp or. on the march" and that riotou-. conduct on a 
public street is not within the condemnation of the statute (R145). The 
Eighty-Ni.nth Article of War in pertinent part reads as follows: 

"All persons subject to military law are to 
behave .themselves orderly in quarters, 
garrison, camp and on the march; ml9: any 
person subject to military law who commits 
any waste or spoil, or willfully destroys 
any pr.op.er.ty whatsoever (unless. by order of 
his commanding officer), or commits any kind 
of depredation or riot, shall be punished as 
a court-martial may direct. ****" (Under
scoring supplied). 

The history of the eighty-ninth arti.cle of war is revealed by the statement 
of Brigadier General Enoch H. Crowder, Judge Advocate of the Arrrry, before the 
sub-committee on Military Affairs of the United States Senate on 7 February 
1916. General C.rowder in pertinent part stated: 
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"We now come to Article 89, 'Good order to be 
maintained and wrongs redressed'. Articles 
54 and 55·(Code of 1874), which it is design
ed to replace b'"<J this new article, are perhaps 
the most archaic provisions of our code. The 
existing provisions of our statute law were 
taken from the British articles, and date in 
Lil' law from 1775. Their purpose is to pro
tect civilians from disorderly and riotous 
acts on the part of the military. ~. What 
the new article provides is fairly summarized 
as follows: 

Article 89 is a consolidation of the puni
tive parts of existing articles 54 and 55. It 
omits certain language of the existing articles 
archaic in character and not descriptive of 
modern conditions. ****• The word 1depr.edation' 
has been inserted with a view to making the 
article cover all injuries to property. ****• 
The proposed article is made applicable to all 
persons subject to military law, as the offense 
here denounced is quite as likely to be committ
ed by retainers to the camp and persona 
accompanying or serving with the armies in the 
f'ield as by officers and soldiers." (Calendar 
No. 122, Senate~ Report No. 130, 64 Cong. 1st 
Sess., pp.82,83;. 

There is a singular absence of decisions and opinions involving 
the eighty-ninth article of war. It therefore becomes necessary to 
construe and determine the meaning of the statute in the light of its 
history (United States v. Raynor, 302 U.S. 540 82 L. Ed., 413; United 
States v. Morrow:, 266 u.s. 531, 69 L. Ed., 425} and the application of 
established rules of statutory construction. Legislative intention must 
be primarily discovered from the language of the statute itself (United 
States v. Goldenberg, 168 U.S. 95, 42 L. Ed., 394). 

The first clause of the first sentence of the article - "all 
persons subject to military law are to behave themselves orderly in quart
ers, garrison, camp and on the march" - is simply declaratory of a general 
mode of conduct. It does not denounce any particular act of commission
or omission and prescribes·no penalty. The second clause of the sentence 
is the pertinent penal provision. It denounces separate acts or miscon
duct - "~r person subject to military law who (a) commits any waste or 
spoil, .Q!: (b) willfully destroys any property whatsoever, £!: (c) commits 
any kind of depredation or riot shall be punished as a court-martial may 
direct". 

It is manifest that the second clause of the first sentence when 
considered separate and apart from the remainder of the article denounces 
offenses of the nature described regardless of the situs of their commission. 
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The question therefore presented is whether the first clause of the firat 
sentenoe, which simply declares the general mode of conduct of military 
personnel in "quarters, garrison, ca.mp and on the march", is to be taken 
as limiting the general denouncement in the second clause in such manner 
as ta require the offenses there described to be committed in "quarters, 
garrison, camp and on the march1l before they will be subject to :the penal 
provisions of the article. If such is the correct construction of the 
article then obviously the offense alleged (Charge II and its Specifica
tion) against Ogletree, Adams and Nunn - "commit a·riot11 - has been laid 
under the wrong article of war inasmuch as the riotous disorder occurred. 
upon and in a public street. 

The direct ··antecedent of the first clause of the first sentence 
of Article 89 is the first clause of Article 55 of the 1874 code which 
provided: · 

"All offfoers and soldiel's are to behave. 
themselves orderly in quarters and on the 
march;" 

The eighty-ninth article is broadened by substituting "persons subject to 
military law" for "officers and soldiers" and adding 11 garrison•i and · 
11 oamp11 to the designatior. of !'laces. However; the legal effect of the 
two clauses is. identical; they prescribe a mode of conduct but do not 
denounce offenses or prescribe penalties. 

The second clause of Article 55, Code o.f ·1~4 reads: 

11*** and whoever commits any waste or spoil, 
either in walks or trees, parks, warrens, 
fish-ponds, houses, gardens, grain-fields, 
inclosures, or meadows, or maliciously 
destroys any p?'operty whatsoever 

1
belonging 

to inhabitants of the United States **** 
shall, beside such penalties as he.may be 
liable to by law, be punished as a coU?"t
martial may direct. 11 

The above quoted clause inspired the second clause of the first sentence 
of A~ 89 which directs: 

"*** and any person subject to niilitary law 
who commits any waste or spoil or willf'ully 
destroys any property whatsoever ****, Qt 
commits any kind of depredation or riot, 
shall be punished as a court-martial may 
direct. 11 (Underscoring supplied). · 

The phrase "or commits any kind of depre9ation ·or riot11 , was not contained 
in AW 55. It was tsl'l:en from .AV/ 54, Code of 1874 which provided: 

- 24 

CQNFIDF.NTIAL 

http:direct.11
http:direct.11


CONFIDENTIAL (3~1) 


11 Every offlcer commanding i.n quarters, 
garrison, or on the march', shall keep good 
order, and, to the utmost of his power, 
redress all abuses or disorders which may 
be committed. by any officer or soldier under 
his command; and if upon complaint made to 
h ~ of officers or soldiers beating or 
o~ .erwise ill-treating any person, disturb
ing fairs or markets, or committing any kind .. of riot, to the disquieting of the citizens 
of the United States, he refuses or omits _to. see justice done to the offender, and repar
ation made to the party injured, so far as 
part of the offender's pay shall go toward 
such reparation, he shall be dismissed from 
the service, or otherwise punished, as a 
court-martial may direct." (Underscoring 
supplied). · ' 

~Vith respect to the relevant phrase 11 committing any ~ind of riot" contained 
in AW 54, Winthrop comments: "The expression 'any kind of riot' employed in 
the Article, may be regarded as of more general import than the technical 
legal term riot" (Winthrop's 11ilitary Law & Precedents, Reprint, p.658, 
footnote). ' 

The second clause of AU 55 denounced two specific offenses: (a) 
waste or spoil of real property and damage to or destruction of animals 
and thfngs kept thereon, and (b~ malicious destruction of any kind of prop
erty "belonging to the inhabitants of the Ynited States". 

In drafting the present eighty~ninth article, Congress used the 
old fifty-fifth article as the foundation. It broadened the first or 
declaratory clause thereof by making it applicable to all persons subject 
to military law and included 11 garrisons11 and 11 camps11 • • Retaining the 
substance of the second clause of AW 55, - the denouncement of two specific 
offenses ·- Congress rephrased it, added a third offense - commission of 
depredation and riot (taken from AW 54) and made it the second clause of 
the first sentence of AW'89. · 

The second or denouncement clause of Au 55 obviously prescribed 
offenses other than and in addition to those arising from disorderly 
conduct of officers and soldiers 11 in quarters and on the march". They 
included waste or spoilage of real property and things kept thereon by 
military persons whether they were "occupying the premises for the purposes 
of a camp or bivouac, marching through or near the same, or operating or 
being quartered in their neighborhood" (Winthrop's !.Iilitary Law & Precedents, 
Reprint, p.661) and malicious destruction of any property belonging to 
inhabitants of the United States v1herever located (Ibid., p.661). 

The modus operandi of AW 55 was retained ir AJ 89. The declara
tory clause (clause one) of the former remains i~ b~vadened scope the 
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declaratory clause. (clause one of first· sentence) of the'latter. · The 
denunciatocy clause:of AW 55 (clause two) rephrased and modernized is the 
denunciatory clause (clause two of first sentenee} of AW 89, and to the 
latter has been. added· the offense formerly denounced in Ail 54 - "riot" 
and also the ·offense of "-depredation". · 

The' foregoing comparative·analysis clearl7 reveals the Congression
al .intention with respect.to AW 89. · Beyond any doubt Congress never 
intended that the declaratory clau.:Se (first clause of first sentence) 
should in any respect modify or influence the denunciatory clause (second 
clause of first sentence). 'The scope of the denunciatory clause of AW 55 
(clause two) embraced offenses·not committed "in quarters" or "on the 
march";.likewise the denunciatory clause (clause two of first sentence) of 
AW 89 incltides offenses·not committed 11 in quarters, garrison, camp and on 
the march" .' · 

. 
The.legislative history.of the eighty-ninth article emphatically 

' 

denies the contention of defense counsel• The "riot11 'condemned by the 
article may be committed at places other than "quarters, garrison, camp and 
onthe march". Charge II and'lts Specification was laid.under the proper
article. ' 

The evidence· is ·clear the three accused Ogletree, ·Adams a.net NUnh 
participated actively in a "riot11 as defined at common law. Three or more 
persons were engaged. It is therefore unnecessary to determine whether 
the phrase 11 an.y kind of depredation or riot11 is of ·more 'general ilnpo'.rt than 
the common law designation of 11riot11 • Such point is specifically.reserved. 

(c) There can be no question aa to the legality of the mission of 
the four military policemen at the time and place of the incidents giving 
rise to.the charges agaihst Ogletree, Adams and Nunn. The patrol order to 
the policemen required them to ·arrest ahy·soldier who did not hold a pass 
or who was disorderly or who was dressed other than in a Class A uniform 
(RJS,99,110,112). Ogletree and Nunn wore field jackets (R.26,Jl,46,47,110) 
and such dress constituted a violation of orders and rendered them subject 
to arrest. The military police were properly identified as such (R99,llO, 
112) and the three accused knew they were polidemen (RJ6,37). The policemen 
in endeavoring to arrest Ogletree and Nunn were performing their duty. 
Likewise it was the duty of Ogletree and Nunn peacefully to permit their 
restraint and upon demand of the policemen to.accompany them. The policemen 
were entitled to use such force as was reasonably necessary to secure and 
detain the offenders, overcome their resistance, prevent their escape, 
recapture them if they escaped and protect themselves from bodily harm. ~, 
Within reasonable limits the amount of force permissible to effect an arrest ~ 
~d the means employed az:e necessarily left to the sound discretion of the 
officer and this discretion is not subject· to review by a court unless 
wantonly or maliciously abused (6 C.J.s., sec.lJ{a),, p.612). The evidence 
clearly indicates that Ogletree and Nunn violently resisted lawful arrest 
after having been f'ully informed both as to the nature of their offense and 
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the identity of the military policemen. Adams was a vicious and active 
confederate of Ogletree and Nunn in the latter's e.fforts··to avoid being 
taken into custody by ·the military policemen. He was one of the principal_ 
leaders of the attack upon the policemen. By his own admission he threw 
a bottle at one of the policemen and grabbed another and tried to take his 
gun. As a general rule ~ person who interferes with or obstructs an 
officer in the performance of his duties is guilty or the offense alleged 
in Charge III and its Specification (46 C.J., sec.21, p.876). The evidence 
is substantial and convincing that Ogletree, Adams and Nunn were guilty o.f 
auch offense; in fact the court could not have done otherwise 1than reach 
the conclusion that it did. 

]J. The court was legally constituted and had jurisdiction or the 
persons and ofre;ises. No errors injuriously affecting the substantial 
rights of accused Ogletree, Ada.ins and Nunn were committed during the trial. 
The !card of Review is of the opinion that the record is legally -sufficient 
to support the .findings that accused Ogletree, Adams and Nunn, were guilty 
of each and all or the offenses with which they were charged rind to support 
their respective sentences, but legally insufficient to support the .findings 
ot guilty or the accused, Wise, and the sentence imposed upon him. 

14. Accused Ogletree, is of the age o.f 20 years five months and wa& 
inducted into service at Fort Benning, Georgia, on 13 September 1941; 
accused Adams, is of the age of 20 years seven months and was inducted into 
service at Camp Living~ton, Louisiana, on 18 September 1941; ~ccused Nunn, 
is of the age of 23 years'll-months and was inducted into service at Fort 
Bragg, North Carolina,' on 20 September 1941. The approved sentence of each 
of said accused included confinement at hard.labor for three years in the 
United States Disciplinary Barracks, Fort Leavenworth, Kansas. Accuseds' 
return to the United States and execution of sentence to dishonorable dis
charge is authorized (GO 1137, ETOUSA, 9 September 1942 as amended by GO #6),
ETOUSA, 4 December 1942). Confinement in a disciplinary bal-racks is also 
authorized. Pursuant to War Department Circular'No. 210, 14 September
1943 the place of .confinement or general prisoners convicted by a general 
court-martial and subject to confinement in disciplinary barracks who are 
returned to eastern ports or the United States from overseas stations shall 
be Eastern Branch, United States Disciplinary Barracks, Beelanan, New York. 
The place of confinement or accused should therefore be designated accord
ingly. 

2e?:?~~~~~~~==....,._ Judge Advocate 

~~r'3~~~Y...;::S~~~~- Judge Advocate 
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1st Ind. 

1ID1 Branch Office TJAG., with ETOUSA. •6NOV1943 TO: Commanding, 
General, VIII Air Force Service Command, APO 6.3.3, U.S. Army. 

1. In the case of Privates WILLIAM L. OGLETREE (.34064159), EUGENE 
(NMI) NUNN (.341710.30), both of 1945th Quartermaster Truck Comt'a.ny (Avn); 
and Privates LYNN M. ADAMS (.3415126.3),· JAMES H. WISE (6996370), both of 
·1949th Quartermaster Truck Company (Avn), all of 1511th Quartermaster 
Truck Regiment (Av) (Sep), attention is invited to the foregoing holding 
by the Board of Review that the record of trial is legally sufficient to 
support the findings and sentence in respect to accused Ogletree, Nunn 
and Adams and legally insufficient to support the findings and sentence 
in respect to accused, Wise, which holding is hereby approved. Under the 
provisions of Article of War 5~ you now have authority to order execution 
of the sentence as to accused.Ogletree, Nunn and Ada.ms. Although the 
holding of the Board of Review and my concurrence therein serves to vacate 
the sentence as to accused Wise, such sentence should be formally vacated 
in the published order. · · 

2. Pursuant to War Department Circular No. 210, 14 September 1943 
the, place of cOilrinement of gen~ral prisoners convicted by a general 
court-martial and subject to confinement in disciplinary barracks who are 

·returned to eastern ports of the United States from overseas stations 
shall be Easti3rn Branch, United States Disciplinary.Barracks, Beekman, 
New York. The place of confinement.of accused should therefore be 

·designated accordingly. 	 ' · · 

.3. When copies of the published order are forwarded to this office, 
they should be accompanied by the foregoing holding and this indorsement•. 
The file number of the record in this office is ETO 804. For oonvenie~ce 
of reference please place that number in brackets at the end of the order: 
(ETO 804). .. 

'/ ·'? I 
~~ 

-. -: _/ 
E. C. McNEIL, 

Brigadier 	General, United States Army, 
Assist.ant Judge Advocate General. 
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Branch Office of The Judge Advocate General 
with the 

European Theater of Operations
APO 871 

BOARD OF REVIE'l 

15 OCT 1943ETO 817 
..., ... 

UNITED STATES 	 ) 29TH INFANTRY DIVISION 
) 

v. 	 ) 
) Trial by G.c.M., convened at APO 29, 

Second Lieutenant LESLEY C. ) u.s, Arrrry, 6 September 1943. 
YOUNT (0-1292273), 115th ) Sentence: To be dismissed the 
Infantry. ) service. 

HOLDING by the BOARD O:F' REVIE';I 

RITER, VAN BENSCHCJl'EN and SARGENT, Judge Advocates. 


1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
holding, to the .Assistant Judge Advocate General in charge of the Branch 
Office of The· Judge Advocate General with the European Theater of Opera
tions. 

2. Accused was tried upon the following charges and specifications: 

CHARGE I: Violation of the 64th Article of War. 
Specification: In that 2nd Lt. Lesley c. Yount, 

115th Inf. having receivesl a lawful command from 
Lt. Col. William E. i7arfield his superior officer, 
to go at once to his quarters, did at Scarne 
Cross Camp on or about 22 August 1943, willfully 
disobey the same. 

CHARGE II: Violation of i:;he 69th Article of War. 
Specification: In that 2nd Lt. Lesley C. Yount, 

115th Infantry, having been duly placed in 
arres"t at Scarne Crt>ss Camp, on or about 22 August 
1943, did, at Scarne Cross Camp, on or about 22 
August 1943, break his said arrest before he was 
set at liberty by proper authority. 

He pleaded not guilty to and was found guilty of ooth charges and their 
specifications. No evidence of previous convictions was introduced. He 
was,sentenced to be dismissed the service, to forfeit all pay and allowances 
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due or to become due, and to be confined at hard labor at such place as the 
reviewing authority may direct for three year~. The reviewing authority, 
the Commanding General, 29th Infantry Division, approved only so much of 
the sentence as provides for dismissal and forwarded the record of trial for 
action tm.der Article of War JJ3. The confirming authority, the Commanding 
General, European Theater of Operations, confirmed the sentence as approved 
by the convening authority and, pursuant to ArticJ:e of War 5~, withheld the 
execution thereof. 

3. The testimony for the prosecution was substantially as follows: 
Lieutenant-Colonel William E. Warfield, Headquarters 2nd.Battalion, 115th 
Infantry, on Stm.day 22 August 1943 saw accused several times in the after
noon and notided that he had na couple of drinks of beer or something"; when 
the Colonel cruue out of the officers' mess after dinner he observed accused 
in the vestibule by the telephone with his head on the table (R7,9,10). It 
was about time for accused, who had been appointed patrol officer for that 
day, to go on duty in town. The Colonel was of the opinion that accused 
was not in suitable condition for this duty (R7) and directed Captain Richard 
P. Scott (R6) 115th Infantry and Adjutant of the 2nd Battalion to take over 
(R7,9). Colonel Warfield did not believe accused was drunk but he had been 
drinldng (R7). Arotm.d 10:30 that evening, Colonel Warfield returned te:> the 
officers' mess and as he walked in accused approached him and asked why he 
had been relieved ~rom duty as patrol officer (R7,10,12) and said he was not 
drunk.~R7). Accused seemed "rather annoyed" that he had been relieved and 
was a bit argumentative. There were others, including civilians, present 
so the Colonel with accused moved outside. Accused was getting rather 
noisy and ma.king such statements as, "I don't like this God-damn outfit and 
want to get out of it" and "This is no God-damn good battalion" or words to 
that effect. Captain William B. Sullivan, 115th Inf'antry, walked up while 
they were still in the lounge and went outside with them (R7,ll) and in the 

·presence 	of Captain Sullivan, Colonel Warfield ordered accused to go to his 
quarters and told him that he was under arrest (R7,ll). He could tell 
that a<!cused had been drinldng; 11don 1 t know if I would call him drunk''. 
Accused then admitted that he tm.derstood the order but said he "was not 
ready as yet to go to his quarters" (R8,ll). Captain Sullivan endeavored 
to uersuade accused to go to his quarters before he got into further trouble 
(R8). Lieutenant Livingston L. Eaddy, officer of the guard, came by and 
Colonel Vlarfield directed him (Lieutenant Eaddy) to take accused to his 
quarters vrhich he did (R8,12,14tl7,19,29-31) and told accused he was supposed 
to stay in his quarters (R17,19J. This was 5 to 10 minutes after accused 
had been ordered to go to his quarters. Lieutenant F.addy refused to say 
whether or not accused was drunk (P.20). As Colonel Vlarfield, Captain 
Sullivan and Lieutenant Eaddy stood in the vestibule talking and a short time 
later, accused walked in (R8,14,15,21). Colonel Warfield then directed the 
officer of the guard to take accused to his quarters (R8) and to see that he 
stayed there (R9,15,17). A half hour later Lieutenant Eaddy reported to 
the Colonel that he had put accused in his quarters "and had put a guard 
over him (R9). · 
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4. Second Lieutenant Ted. R. Garney, Company nan, 115th Infantry, a 
defense witness, testified that Colonel Warfield came to him in the mess
hall around six o'clock and told him to take accused to his quarters as he 
was asleep by the telephone with his head on the table. Accused was 
"under the influence or liquor" when witness saw him in the lounge "around 
10 o'clock that night"(R21) and he had been "drinking in the afternoon" 
(R22). 

Second Lieutenant Lawrence J • Bushery, Company 11E11 , 115th Infantry, 
a defense witness, saw accused drinking in the lounge on Sunday, 22 August 
and overheard some of the conversation between accused and Colonel 'ITB.rfield, 
including the statement by accused that he could do anything that Captain 
Scott could downtown and "that Colonel Warfield had made a statement a few 
times that if things were getting too tough or hard for any officer in the 
battalion that he could go to the Colonel and arr1111gements for a transfer 
would be ma.de", and accused ntold Colonel Warfield that he wanted to get 
out of the battalion right now" (R23). In the opinion of witness accused 
was drunk (R23,24). He had lmovin accused since September 1942 and knows 
"he does not go around talking like that when he is soberA (R23). 

Captain Richard P. Scott, 115th Infantryt a defense witness, saw 
accused on Sunday, 22 August 1943, in the officers' lounge right after mess 
and he had a bottle of scotch on a nearby table (R25). When Colonel · 
Warfield directed him to take over the officer patrol duty that night he 
also said for witness to tell accused "that hf1~1as restricted" but witness 
had been unable to do so till later in the evening. He had however, inform
ed the company commander Captain Davenport, to that effect (R26). Accused, 
in the opinion of witness 11definitely was not sober" (R28). 

Accused was sworn and in substance corroborated all prior testimony. 
He admitted drinld.ng but did not remember some of the details. He insisted 
that Colonel Warfield had told him "that if the pressure got too tough that 
we should.go to see him and he would get us transferred from out of the 
battalion". He did not remember Colonel Warfield telling him that he was 
under arrest but remembered Lieutenant Eaddy telling him. IThen asked if he 
were drunk that night, he answered, "in my opinion, drunk - is when you 
can't 1bend the elbowttt (R29). He denied remembering the sergeant of the 
guard tald.ng him to his quarters but almost immediately afterwards when 
again asked the same question, answered "Yes, sir" (R31). 

5. The testimony presents no substantial conflict in the fae>ts but 
rather an admission of the offenses charged with drunkenness as an excuse. 

(a) - The willful disobedience contemplated in a violation of 
Article of War 64 is such as shows an intentional defiance of authority. 
The proof required is: 

II . That the accused received a certain command.5!:· 
from a certain officer as alleged;

h· That such officer was the accused's superior 
officer; 
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£.• 	 That the accused vlilli'ully disobeyed such 
command. A command o:r a superior officer 
is pi·esumed to be a lawful comma.nd11 • ( IiDM., 
1928, par.13.Q2, p.149). 

The testimony is clear and substantial that Lieutenant-Colonel 
Warfield ordered accused to go to his quarters tmder arrest and that accused 
immediately told the Colonel he tmderstood and knew what the Colonel meant 
but "that he was not ready as yet to go to his quarters 11 and he did not go 
until some 5 or 10 minutes later when he was taken to his quarters at the 
further order of Colonel Uarfield by the officer of the gUa.rd. The testimony 
also shows Lieutenant-Colonel '\'Iarfield was accused's superior officer, and 
that accused willi'ully disobeyed such command. 

(b) - In breach of arrest tmder the 69th Article of War, "the 
restraint is moral restraint imposed by the orders fixing the limits of 
arrest *IE*• 'l'he offense of breach of arrest is committed when the person 
in arrest infringes the limits set by orders *** and the intention or motive 
that actuated him is immaterial to the issue of guilt *lt*l1 • The proof 
required is: 

".!!• 	That the accused was duly placed in arrest; 
and 

2• 	That before he was set at liberty by proper 
authority, he transgressed the limits fixed
**** by the orders of proper authority ***n • 
(MOM., 1923, 139~, pp.153-154). 

In the opinion of the Board of Review the facts clearly show the. 

commission by the accused of each of the offenses charged. 


"It is a general rule of lmv that voluntary 
drtmkennesr: **"** is not an excuse for crime 
cornmitted while in that condition; but it may 
be considered as ai'fecting rnenta.l capadty to 
entertain a specific intent, where such intent 
is a necessary element of the offense. *** In 
courts-martial, ho~ever, evidence of drunken
ness of the accused **** is generally admitted 
in evidence •11 ( 1:CM., i928, par .126~, p.135). 

The evidence shows that accused recalled in detail all the 

particulars of the offenses charged except those not convenient to support 

his implied defense that he was drunk and that he did not intentionally 

commit the offenses charged. 'l'he court by its findings showed it did not 

believe accused was tmder the influence of liquor to tee extent that he did 

not lmo·:1 i'ilmt he vras doing. · It was the sole judge of the credibility of 

the witnesses and the weight and sufficiency o:f the evidence v.rllich amply 

supports the .findings. 
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6. Accused is 2.3 years old. He enlisted L~ February 1939 and '17as 
discharged as an enlisted man on 31 August 1942 to accept a commission. 

7. The court was legally constituted and had jurisdiction of the 
person and offenses. No errors injuriously affecting the substantial 
riehts of the accused were committed during the trial. The Board of 
Review is of the opinion that the record is legally sufficient to support 
the findings o.f guilty and the sentence. 
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1st Ind. 

WD, Branch Office TJAG., with El'OlEA. 15 OCT 1943 TOa Commanding 
General, ETOUSA, APO 887, U~ s. Army. 

1. In the case of Second Lieutenant IJSLEY C. YOUNT (0-1292273), 
115th Infantry, attention is invited to the foregoing holding of the 
Board of Review that the record of trial is legally sufficient to support 
the findings and sentence, which holding is hereby approved. Under the 
provisions of Article of. Vlar 50-~, you now have authority to order the 
execution of the sentence. 

2. When copies of the published order are forwarded to this office, 
they should be accompanied by. the fo~egoirig holding and this indorsement. 
The file number of the record in this office is ETO 817. For convenience 
of reference please place that number in brackets at the end of the orders 
(E'r.0 .al7). 

E. c. J!J.NEIL, 
Brigadier General, United States Army 

Assistant Judge Advocate General. 

(Sentence. ordered executed. GCMO 22, EI'O, 19 Oct 1943) 

• r 

•· 
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Branch Off ice of The Judge Advocate General 
with the 

European 	Theater of Operations 
APO 871 

BOARD OF REIJIDJ 

14 OCT 1943
ETO 82) 

UNITED STATES 	 ) ilEST.Ellli BASE SECTION, SERVICES 

) O:B' SUPPLY, EUROPEAN THEATIB OF 


v. 	 OPERATIONS. 

Private CHARLES B. PorEET 	 Trial by G.C.M., convened at Chester,l 
(6996601), Service Battery, England, 1 September 1943. Sentence: 
2nd Battalion, 36th Field ~ Dishonorable discharge, total for

· Artillery. feitures and confinement at hard ~ labor for life. United States 
) Penitentiary, Lewisburg, Pennsylvania. 

HOLDING by the BOAPJ) CF RE\TIE'll 
RITER., VAN BENSCHOTE:N and SARGENT, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. Accused was tried upon the following charges and specifications: 
-

C&RGE z Violation of the 58th Article of War. 
Specification: In that Private Charles B. Poteet, 

Service Battery, Second Battalion, J6th Field
Artillery, did, at Perham Dovms, Hants, England, 
on or about 3 December 1942, desert the service 
of the United States, and did remain absent in 
desertion until he was apprehended at Wrexham, 
Denbighshire, Hales, on or about 5 M1y 1943. 

ADDITIONAL CHARGE I: Violation of the 58th Article of War •. 
Specification: In that Private Charles B. Poteet, 

Service Battery, Second Battalion, 36th Field 
Artillery, did, at Vihittington Barracll3, Stafford
shire, England, on or about 7 June 1943, desert 
the service of the United States and did remain 
absent in desertion until he was apprehepded at 
London, England, on or about 27 July 1943. 
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ADDITIONAL CHARGE II: Violation of the 69th Article of \'lar. 
Specii'ication: 	 In that Private Charles B. Poteet, 

Service Battery, Second Battalion, )6th Field 
Artillery, having been duly placed in confinement 
in the guardhouse at Whittington Barracks, Stafford
shire, England, on or about 6 June 1943, did escape 
from said confinement before he was se~ at liberty 
by proper authority. 

He pleaded guilty to the specii'ications of the Charge (original) and of 

Additional Charge I except the words "desert" and "in desertion" substitut

ing therefora respectively the words "absent himself from" and ttwithout 

proper leave", to the excepted words not guilty, to the substituted words 

guilty, not guilty to the Charge (original) and to Additional Charge I but 

guilty of violations of Article of Har 61, and guilty to Additional Charge 

II and to the Specification thereunder. He was fq,und guilty of all charges 

and specifications. Evidence of one previous conviction. by special court• 

martial for absence without leave for a period of about 53 days was 

introduced. He was sentenced to be dishonorably discharged the service, 

to forfeit all pay and allowances due or to become due and to be confined 

at hard labor at such place as the reviewing authority may direct for the 

term of his natural life. The reviewing authority approved the sentence 

ttand ordered (it) executed", designated the United States Penitentiary, 

Lewisburg, Pennsylvania, as the place of confinement and pursuant to 

Article of Vfar 5'* withheld the order directing_ execution of the sentence. 


3. By his pleas of guilty accused admitted his unauthorized absences 

and escape from confinement as alleged. ITith reference to the Charge 

(original) and Specification (desertion in violation of Article of War 58) 

the evidence for the prosecution shows that on 5 May 1943, as the result 

of receiving certain information, Police Constable .Robert W. Vfooff of 

Wrexham (\'ltles) went to a. J..ause in.Tirex.ha.m where he found accused in bed. 

The constable informed him that he was a police officer and ha.d reason to 

believe that accused was a deserter from the United States Army (R6). 

Accused said that his name was Young and upon reqqest produced an i.dentity 

card bearing the name of Harold -Young and an address in Cheltenham (England), 

together with a ration book which was also in the name of Harold Young (R7). 

r:hen told by the constable that he was not satisfied, accused said that 

about the beginning of December 1942 he deserted the 36th Field Artillery, 
 ...·United States Ar.my, stationed at Tidworth (R7-8). He was then placed 
under arrest. Accused put on civilian clothes and made no effort to dress 
in a uni.form which he had. in a s'liitcase lRS,10). He also nad in his 
possession an army 11greatcoatw-, some army clothing bearing the name 11Thornas 
J. Carlson" and an American identification card No. 0.485100 which did not 

contain a photograph. Accused said that he had purchased the civilj.an 

clothing with coupons obtained from a young woman with vrhom he was living 

(RB). The girl, whose name was Nellie Young told Constable Wooff in 

accused's presence that she was his wife. She later denied it (R9). 

Accused vras then taken to the rirexham police station and detained for the 
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military authorities (R8-9). 

TTith reference to Additional Charge I and Specification (desertion 
in violation of Article of rlar 58) the evidence for the prosecution shows 
that Sergea.nt John R. Kozak, Investigating Division, Provos,t liarshal 
General's Department, AP0·887, who had been loold.ng for accused, saw him in 
the Soho district of London on 27 July 194.3. Kozak asked accused: for his. 	 . 

name, l'<ink, serial number, identi1'ication card- and tags, and paybook. 
Accused said__that he was .Sergeant "Billy Taylor 11 , that he had lost his 
identii'ication tags and that his ·pay book and identification card had been 
stolen. He VlaS placed under arrest (Rll). He then told Kozak that he was 
Private Charles B. Poteet of the .36th ltield Artillery unit, and that he had 
deserted his organization at Perham Down~, England on or about December 3, 
1942 (Rl2,19). After being warned as to his rights, he further stated that 
he had gone to Eastleigh, remained there about two weeks and then went to 
Cheltenham where he lived with a f,:iss Nellie Young in her home as husband 
and 'tlfe. !,ass Young 1s mother lived with them. He was furnished with 
<-ivilian clothing which he wore most of the time (Rl2). On 29 July 1943 
after again being warned of his rights, accused repeated to Kozak the fore
going statement made on 27 July and further said that he had remained in 
Cheltenham for about four months. !1iliss Young's mother had joined the "ATS" 
and had· failed to report for duty. Because of this fact and also because 
he was becoming too well lcrlo\m around. the neighborhood, the three moved to 
:7rexham, North 1'Tales, ivhere the two women secured nark. Accused lived with 
them U...."ltil about 5 Lay 19.43 when he was taken into custody, detaitl.ed for a 
short time in the guardhouse at Lichfield and later sent to the hospital 
there because o:f' a .throat infection. 'tie escaped from the hospital with 
another soldier, barrow~d money and went to LondoH ·Hi1ere he lived on the 
earn.ings of prostitutes end by cohabiting with male sexual perverts (R13-15). 
The statement of 29 July was taken down in writing by Kozak, and. was read, 
signed and sworn to by accused nho also signed a ·warning as to his rights 
i1hich '\'Tas 	 contained in the document (Rl9-20). The statement was not intro
duced in evidence. On cross-examination, 1Cozak denied tha.t accused had asked 
for a drink of i"later but stated that he had refused his request for a cigar
ette (H.20-21) • 

Introduced in evidence were certain articles o.f civilian clothing 
worn by accused v:hen apprehended in London (Rl7-18; Pros.Exs. C,IJ,E.). Also 
admitted in evidence were t\'10 articles found in accused 1s possession when 
arrested. They V<ere a pair of identification tags reading "El.mer 71. r,fillen, 
19128604 T .43 A", "Cecilia S. r.'iullen, 727 l:eversenk St. Reading, P .A11 and . the capital letter nc11 , together i.vith a solo.ier' s individual pay recorde 	 bearing the name of Private Floyd James Davis, serial No. 37496323, an<i the 

name and address of the soldierls-wife, Edna rr.arie Davis, 236 s. Prospect, 

Sedalia, r.U.ssouri (Rl6-17,19; Pros.EY..s. A,B) . 


4. Accused, upon being advised of his rights elected to make an unsworn 
·statement 	(R21-22). On 2 December 1942 he drew 73 pounds, won 42 pounds 
more playing cards, and went to Eastleigh with three friends where they 
drank "pretty heavily". The civilian police picked up two of his friends 

- 3 
CONFIOENTIAL 

http:detaitl.ed
http:loold.ng
http:Sergea.nt


(374) 


and accused with his remaim.ng companion attempted vrithout success to return 
to camp. They 11 kept haneing around and having a f'ew more drinks and still 
going down to the police station trying to get our two friends out" • .Accused 
was finally locked up and detained until 2 otclock the folloning day. As 
his pass had expired at 11:00 p.m. the previous evening he lmew "what would 
happen" on his return to camp and decided to remain another de.y or two. He 
drank for about two weeks, .went to Cheltenham to stay with his brother for 
about threa weeks and then raturned to his station to find that his unit had 
departed. He remained two days vd.th another company and after futile effortf1 
to find his organization, he returned to Cheltenham intending to surrender. 
There he became acquainted vd.th l1::i.ss Hellie Young and 'began to stay at her 
home when her father was away. As I.iiss Young's mother had joined the 11 ATS 11 

but did not want to leave for duty because of her tw.o small children, she 
suggested that the three go to llrexham, North ~fales, where the two women 
could get employment, and asked accused to accompany them. J.~s. Young 
secured clothing coupons and furnished him with civilian cloth:i.ng·in order 
that he might have his dirty uniform cleaned. Accused sent his uniform to 
the cleaners in l':ales and it was returned the day before he was apprehended. 
The two women worked and obtaj.ned enough rnonAy to pay the rest.. 'l'wo weeks 
after their arrival in \'lrexha.m a "C.I.D11 rnan came to the house and asked 
accused, who was in bed, if he was 1~. Young. When he replied that he was, 
the man told accused he was Private.Charles B. Poteet and a deserter from the 
United States A:rmy. Accused admitted this and upon request surrendered a 
certain identity card vrhich the man knew he had in his possession. When 
informed that he had to go to the police station, accused started to put on 
his uniform but was told to wear his civilian clothes. 1Then asked :for the 
ration book he said that he did not have it which was true because Miss Young 
gave it to him later when he left the· house. The ration book was taken from 
him at the police station (R23-24). 

He was taken to Lichfield and subsequantly went to a hospital where 
he received a letter f:rom L:iiss Y01.mg saying that her baby would be born in 
December. He escaped from the hospital in order to obtain some money to 
help her "r:hen the baby was born". He went to London and remained there 
for about a month and a half until he was apprehended (on 27 July 1943) by 
Kozak who took him to the police station. There, Kozak took away a glass 
of water which had. been given accused, told him that he could keep hin there 
until he was Ualmost grey-headed" and that.he could not have anything to eat 
until he nstarted talld.ng and tellin&the truth" • He questioned accused who 
"told everything I knew". Kozak left, saying he would return in a day or 
two for a statement. On 29 July he again saw Kozak who told him that a man 
whom he bad arrested the day before had done something he did not like, and 
that he had taken him down to the latrine where he 11 beat hell out of him with 
his stick". Kozak then informed accused that anything he said could be used 
for or against him, whereupon accused told him "the whole story" (R24-26). 

5. It was alleged that accused was confined in the guardhouse at 
~i'hittington Barracks, Staffordshire, England and that he escaped from said 
confinement on or about 6 June 1943 (Additional Charge II and Specification). 
However, from the evider.ce it appears that after first being confined in the 

- 4 
r·· · -:i ri F.NTIAL 


http:evider.ce
http:talld.ng
http:l1::i.ss
http:remaim.ng


• 

... 

e 


CONFIDENTJAL (375) 


guardhouse he was sent to a hospital from which he subsequently escaped 
(Rl4,24). An examination of the papers accompanying the record of trial 
discloses that accused escaped from Detention Ward No. 8 of the 33rd Station 
Hospital, but that the hospital was in fact situated at i\"hittington Barracksl 
Lichfield, Staffordshire, England. Accused pleaded guilty to the ofrense 
alleged, did not claim to have been misled by the variance and entered no 
objection. The irregularity did not injuriously affect his substantial 
rights. 

6. Sergeant Kozak testified as to the details of accused's statement 
made before him on 29 July after he had warned accused as to his rights • 
Kozak reduced the statement to writing A.Ild it was then read, signed and 
acknowledged by accused. The written statement itself was not introduced 
in evidence and the defense offered no objection to Kozak1 s testimony as to 
the details of the statement on the gro1ll1d that the document itself consti 
tuted the best evidence. Under such circumstances the objection to the 
irregularity concerned may be regarded as waived (CM ETO 739, Maxwell). 

7. The middle initlal of accused's name is set forth in the charge 
11B11sheets as , whereas the initial contained in the action of the reviewing 

authority is 11 R11 • However, accused is properly identified in the action by 
his serial number and organization. The action is not in the usual form 
prescribed by par.lo, appendix 10, 1CM., 1928, p..275 in that the reviewing 
authority approved the sentence, ordered it executed and then withheld the 
order directing the execution of the sentence pursuant to Article of r:ar 
5~. Although under the c1rcumstances of the present case the sentence 
should not have been "ordered executed" until the provisions of .Article of 
War 5(}}r had been fully complied with, it is apparent that these words were 
inserted through error as the reviewing authority directed that the order 
directing the executlon of the sentence be withheld pursuant to the provisions 
of that Article. Accordingly, the Board of Review has treated the record 
o.f trial as though such words were not included in the action. 

8. By the provisions of paragraph 1 of attached Special Order No. 186, 
Headquarters, ~lestern Base Section, Sa3, t'I'OUS.A, 21 Aueust 1943 _Lieutenant
Colonel Thomas B. Bagley J .A. G.D., was detailed as law member vice Lieuten
ant Colonel Leonard E. r!ebster G.s.c., for the trial of the present case 
only. It Yras directed that the case be tried with the law member present. 
The law member was present but his designation as such was not set forth in 
the record of trial (R2). 

9. The review of the assistant staff judge advocate, ~lestern Base 
Section, SCB, ETOUSA refers to several objections by the defense to the 
admission of certain evidence and to other irregularities contained in the 
record of trial. ~1.lrther conunent thereon is unnecessary. 

10. In view of accused 1 s plea of guilt.y of absence without leave with 
reference to the offense of desertion alleged in the Charge·(original) and 
Specification thereunder, the only question presented for consideration is 
whether the evi~ence was legally sufficient to establish the requisite 
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intent to desert. His prolonged absence of about five months was terminated 
by apprehension. Although he was for several months in the immediate 
vicinity of military installations he did not surrender to military authori
ties. He existed on the earnings of two vmmen, lived with one of them as 
husband and VTi.fe and wore civilian clothing. One of his reasons for moving 
from Cheltenham to Ylrexham was the fact th.athe was becomin,g too well lmovm 
in the neighborhood. When apprehended he admitted his identity only after 
first giving a false name and displaying an identity card and a ration book 
issued in the name of a civilian. The court was fully warranted in finding 
that accused went absent without leave with the intent not to return. 

:Ln view of accused 1s plea of guilty of absence '\Vithout leave, the 
same question arises in connection with the offense of desertion alleged in 
Additional Charge I and its Specification. Accused escaped from conf'inement 
and was apprehended about 50 days later at a considerable distance from his 
home station. Although the ostensible purpose of his absence was to obtain 
money to defray the expenses attending the birth of Miss Young·• s baby he 
existed in London upon the earnings of prostitutes and by associating \vith 
male sexual perverts. He wore certain items of civilian clothing and 
although again in the immediate vicinity of military installations he made no 
effort to surrender. He once more gave a false name when apprehended and 
was in the possession of identification tags and a soldier's pay record issued 
to other military personnel. Intent to desert was clearly established by 
the evidence {CM ETO 740, ~; CM ETO 800, Ungard). 

11. The charge sheets show that accused is 21 years of age and enlisted 
7 November 19.39, his enlistment being governed by the Service Extension Act 
of 1941. F..e bad no prior service. 

12. The court was legally constituted and had jurisdiction of the person 
and of the offenses. No errors injuriously a.ffectin.g the substantial rights 
of accused were committed during the trial. The Board of Review is of the 
opinion that the record of trial is legally sufficient to support the find
ings of guilty and the sentence. 

1.3. Pursuant to paragraph 5£,, GO #.37, ETOUSA, 9 September 1942 as amended 
by GO #6.3, ~'TOUSA, 4 December 1942 a sentence of dishonorable discharge nay 
be ordered executed when accused is sentenced to conf'inement for not less than 
three years. By virtue of the same orders a general prisoner may be returned 
to the United States to serve a sentence of three years or more. Conf'inement 
of accused in a penitentiary is authorized for the offense of desertion in 
time of war (Article of liar 42; pe.r.5,9;, sec.II, AR 600-375, 17 Vay 194.3; par.90, 
u:rn., 1928; '!fox Department letter AG 25.3 (2-6-41) E, 26 February 1941)). The 
designation of the United States Penitentiary, Lewisburg, Pe1msylvania is 
correct. .- -~/ _ 

-Jt.~~~~~~~{~~=:!--- Judge Advocate 

.
. 
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1st Ind. 
14 OCT 1943 vm, Branch Office TJAG., IT:i,.th El'OUSA. TO: Commanding 

Officer, Hestern Base Section, Sffi, IifOUSA, APO 515. 

1. In the case of Private CHARLE5 B. POI'IJ!:r (6996601), Service 
Battery, 2nd Battalion, 36th Field Artillery attention is invited to the 
foregoing '1.olding by the Board of Review that the record of trial is 

t 	 • legally sufficient to support the findings and sentence, which holding is 
hereby approved. Under the provisions of Article of War 50k you now have 
authority to order execution of the sentence. 

2. When copies of the published order are forwarded to this office 
they should be accompanied by the foregoing holding and this indorsement. 
The file number of the record in this office is ETO 823. For convenience 
of reference please place that number in brackets at the end of the order1 
(E:rO 823). 

~~l.~
Brigadier General, United States.Army, 

Assistant Judge Advocate General • 

.
.. 
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Branch Office o:f The Judge Advocate General 
with the 

European Theater o:f Operations 
APO 871 

BOARD OF REVIEW 

2 G OCT 1943ETO 832 .. 
UNITED ST AT.ES ) f'l:ESTERN BASE SECTION, SElNJCiiS 

v. 

Private KENNETH M. WAITE 
(6834779), Replacement 
Company "B" Separate. 

) OF SUPPLY, EUROPEAN THEATER OF 
) OPIBATIONS. 
) 
) Trial by G.C.tr., convened at Seaforth 
) Barracks, Lancashire, England, 26-27 
) August 1943. Sentences Dishonorable 
) discharge, total forfeitures and 
) confinement at hard labor for 20 
) years. Federal Penitentiary, Lewis
) burg, Pennsylvania. 

HOLDING by the BOAP.D OF REVIEW 
RITER, VAN BENSCHOI'EN and SARGENT, Judge .Advocates 

1. The record of trial in the case o:f the soldier named above has 
been examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 92nd Article of War. 
Specification: In that Private Kenneth M• Waite 

Replacement Company "B" Separate, did, at 
Aintr~e, Lancashire, England, on or about 3 
August 1943, forcibly and feloniously, against 
her will, have carnal knowledge of Annie Parry• 

.. P.e pleaded not guilty to and was fomd guilty of the Charge and Specifi 
cation. Evidence of two previous convictions by special courts-martial 
of absence without leave for 2 and 42 days respectively was introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due and to be confined at hard 
labor at such plac~Jthe reviewing authority may direct, for the term o:f 
his natural life• The reviewing authority approved the sentence but 
reduced the period of confinement to 20 years, designated the Federal 
Penitentiary, Lewisburg, Pennsylvania as the place of confinement and 
forwarded the record of trial for action pursuant to Article of War 50k. 
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3. The testimony for the prosecution was, substantially, as follows: 
Annie Parry, a 20 year old factory worker had met accused at the bar of a 
"pub" in Aintree~(R6) the day his organization moved into that place on 
23 July 1943 (R97). She and a girl friend, Grace Donoghue left with 
accused and another soldier when the place closed. On the way home Annie 
and the accused stopped in a doorway (R7,41) for about an hour, "necking, 
ld.ssing and talking" (R.42,98) during which time "he asked me, would I'l 
and then said he was sorry; he knew where to get those ld.nd of people, but ... 
he didn't want them" (R7,42). A date was arranged· for the next Stmday 
night 25 July 1943 but was not kept. However, on Monday night, 2 August 
1943, Annie and Grace returned to the same 11 pub 11 • Ea.ch consumed 4 or 5 
half-pint drinks of mild beer and 11 draught 11 Bass. Annie accosted accused 
at about 10:00 p.m. outside the public house (R6,43) and gave him a 
cigarette. Annie and Grace then started home on a tramcar, but got off 
at the first stop and returned to the public house. Annie again spoke to 
accused (R7,41) and at about 10:30 to 10:40 walked with him down the ma.in 
street (Ormskirk Road) (R8,45) to accused's barracks where he obtained 
some cigarettes. Grace had walked on ahead with another American. Annie 
and accused overtook Grace and her American soldier (R.48) who said some
thing "about a jeep - that he would drop the young ladies home in it". 
Grace and companion walked on in front and Annie suggested following them 
but accused said "No, he has got to come back again down here to report 
for duty''. Annie and accused together then walked down Ormskirk Road, 
Reaching an American storage camp, accused called the guard, gave him a 
cigarette and told him of the other American who was "reporting for dutyt1 

and "driving a jeep" (R8,46). Accused and Annie then walked down the 
lane by the storage area. Accused informed Annie he was taking her to 
meet her friend and the jeep (R15,16,46), but she discovered the lane was 
a cul-de-sac (R9). She had never been down this lane before (R16) and 
did not know the area about Aintree very well (R.48). While in the lane 
accused grabbed Annie and knocked her down saying to her 11 1 have got to 
have you". He struggled with her saying what he was going to do to her. 
Accused ripped and tore her underwear (Rl2) while struggling with her, 
hitting her when she yelled and "mauling me insidett (R9). He hit her in 
the face everytime she screamed for help (Rl0,61) !ind called her a darn 
fool. He held his hand over her mouth (Rll,61) so she could not scream. 
He lay sideways on her on the ground, holding her while he tmfastened his 
trousers (Rll,49). She continued to struggle (Rl2,47) in order to get 
away from him (Rl6) and to scream as loudly as possible (R50), He hurt 
one of her legs in stretching them apart (Rl2) • "Then we were struggling 
for a good bit and then he got his private inside me 11 and "it hurt me11 

(R17J. "He told me then to take nry blouse off and I told him I did not 
have a blouse on, that it was a dress. He said I would have to get un
dressed for him and I think that was how I come to stand up "***". She 
explained that when she got up from him she said to accused: 11 1 want to 
go to the lavatory. He said, you won't come straight back. Yes, I said, 
I will come back. You hold nry handbag and I won1t be a minute, and I 
will be back (R21). Vlhen I gave him nry handbag I walked away from him 
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and then I ran down the lane into the ma.in road" (Rl0,22) to the same camp 
where accused had previously stopped to speak to the guard. There she 
encountered an "RAF chap" who was on guard (R22). She identified a picture 
of the camp (Pros.Ex.J) where she met the RAF guard and also a picture of 
the situs of the alleged offense (Pros.Ex.K). Because she was so confused, 
Annie did not know what she told the guard. He took her inside the camp 
and another man (Corporal Holland) took her to the police station (RlO). 
She was given into the custody of the matron who supplied her with a cup of 
tea. She was then physically examined by the police doctor a.nd an American 
doctor. Her clothes were removed and retained and a complete change of 
clothing was brought from her home (Rll) by her sister (R92). Her various 
articles of clothing so retained were identified by her in court as the 

11B11garments she wore that night and were admitted in evidence as Pros.Thea. 
to "G" inclusive (Rl3,14,19), as were also the gloves (Pros.Bx.H) she had 
with her (R20). She was tmable to say how long she was in the lane with 
the accused, other. than that "it was a long time" (Rl7). Her knickers had 
no stains on them before she went down the lane with accused (R18,19) but 
she noticed blood on them and the stains on her dress when she removed them 
at the police station (Rl9,20). She identified her handbag (Pros.Sx.I) 
when presented in court which she had last seen when she gave it to accused 
to hold for her so she "could run down the lane". 

Dr. Ronald Sinclair Riley of Aintree, Liverpool, a civilian 
physician, examined Annie at 3:20 a.m. on the morning of 3 August 1943 (R25). 
3he stated she had been criminally assaulted between 11:30 and 12:30 of the 
night of August 2nd and 3rd. She had a bleeding scar on the outside of the 
right leg an inch to an inch and a half' long, and some blood stained serum 
on the inner side of the left thigh and around the vulva. Both the outer 
and inner lips or the genital were swollen. The hymen was bruised and 
torn and there was a discharge from these areas (R23). The injury to the 
hymen could have been caused by the penetration of a male penis (R28). It 
had a tear made "within a period of hours" and was bleeding (R24). At the 
time of the examination "she was definitely distre3sed and showed signs of 
tears and generaily appeared to be upset" (R26). He examined Annie again 
at 7:45 a.m. (R27) the same day (R26), at the sa.~e place when medical 
officer Lieutenant Victor La.-npka of the United States Army was present. The 
doctor noticed no odor of alcoholic drink on her breath (R27). 

Jolm Cropper, a police officer of Liverpool, identified several 
photographs of the road and lane leading to the scene of the alleged crime 
and of the location of the alleged crime itself' which were introduced in 

11J 11evidence as Pros.Ex. to "Q" inclusive. He also identified a pair of 
ladies gloves, Pros.Ex. 11 H" and a United States Arrrry cap recei"{ed as Pros. 

11R11Ex. , both appearing in pictures of the scene of the alleged crime (R29
32). 

Alan Thompson, a police officer of the Lancashire Constabula.!7, 
identified the items of Annie's clothing (Pros.Ex. 1'B 11 to 11 G" inclusive) (R33) 
as well as the articles of clothing of accused and his towel (R81) which 
were received in evidence as Pros.Ex. 115 11 to "W" inclusive. All of same 
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were delivered by him to David Noel Jones for biological examination (RJJ
.35). 

David Noel Jones, Staff Biologist at the Home Office in Preston of 
the Forensic Science Laboratory, described the grass and dirt atains he 
found on the back of Pros .zx."F", a coat; and the dirt, grass and blood.
stains on the back of the shoulders, and a human, male seminal stain on the 
inside of the back of Pros .zx."E", a grey frock. Pros .Ex. "D", an under
skirt, had a blood.s'tain on the bottom back (R.37). On Pros.Ex. 11 C11 , a vest, 
he found dirt and bloodstains in the rear center and on Pros .zx. "B 11 , the 
knickers, the crotch area was very heavily bloo<lstained (RJ8). The ladies' 
stockings, Pros.Zx."G", were dirty and bloodstained and one had a large hole 
about knee level (R.38-.39). Accused's trousers, Pros .Ex. 11S11 , showed dirt
stains on the knees and traces of blood on the inside of the fly. Pros .Ex. 
"T", an army shirt, had traces of human blood on the buttonhole side of the 
bottom, both inside and outside, but heavier on the outside. The bottom 
of the front center part of the front of Pros.Ex."U'', a vest, was heavily 
stained with human blood on the outside, less on the inside. Pros .Ex. 11U11 , 

the trunks, was heavily stained on the outside of the fly area with human 
blood with some on the top part of the legs, and the towel, Pros.Ex."W", 
had a few small smears of blood upon it (R.39) • 

Frank Law Bramley, a Police War Reserve Constable, was on duty 
the night of August 2nd-3rd at the police station in Aintree when Annie 
came in accompanied by Corporal Holland. She was in a very distressed 
condition. Her clothing was disarranged, torn and stained. She 11was 
trembling very much and crying tremendously" (R52). She said she had been 
assaulted by an American soldier. The same night while patrolling Ormsldrk 
Road, Park Lane and Coppull Lane at about 12 :20 on August ·3rd, he met a 
young lady, Grace Donoghue who said she was waiting for her friend who was 
down the road with an American soldier. After conversing with Bramley, 
Grace went off in the direction of Liverpool (R54). 

John Leslie Johnson, Royal Air Force, Aintree, was on guard duty 
until one o'clock the morning of .3 August 1943, as a sentry. During said 
tour of duty a young lady named Ann ran up the road. She was excited and 
nervous and said a Yankee soldier bad assaulted her. He called the guard 
commander who took her to the police station (R56). 

Corporal Eric John Holland, N.c.o. in charge of the guard, No. 5, 
M.T. Company, No.l Section, Royal .Air Force, Aintree, was summoned to the 
gates shortly after midnight, .3 August 1943 by the guard Johnson who was 
"supporting this Miss Parrytt. She was very distressed and in a hysterical 
condition and said she had been assaulted by an American soldier who was 
down the road. She was in a very disheveled condition. Her leg was 
bleeding and her sticking was all torn. She was crying (R59) and hysteric
al because of which he could "not make much sense out of her". He took 
her to the police station (R60). 
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Private Sam E. Orange, Replacement Company 11B11 , Separate, Depot 
0-629, Aintree, saw accused on the night of 2-3 August 1943, when he came 
to the point where witness was posted on guard "between 12130 and 1 o'clock" 
after midnight. The post was in the u.s. Storage Area. Accused asked 
for a match and had a girl with him but witness did not know her or how she 
was dressed. Accused and the girl immediately turned and walked away (R63) • 
About an hour later accused came again and wanted another match (R64). 

Grace Donoghue, a prosecution witness, told substantially the same 
story as .Annie related of the happenings of the night of 2-3 August 1943 
while the two girls were together. After the "pub" closed they met accused 
and another soldier. She walked along Ormskirk Road with the other American 
soldier and Annie and accused followed. Witness and her soldier went into 
a lane and sat there talking for about an hour. When they returned into 
Ormskirk Road they met Annie and accused at a point opposite the R.A.F. camp. 
The American soldier with witness spoke about securing a jeep to take .Annie 
and witness home instead of walking all of the way. The soldier 11 had to be 
on duty at 12 o1clock11 and departed. She was to wait outside camp until he 
came with the jeep. It was getting dark. A policeman approached her and 
asked for her identification card (R66). After her conversation with the 
policeman, she went down the lane and shouted Annie's name a couple of times 
but obtaining no answer she took it for granted that Annie had gone home. 
Tiitness then went home (R68). It was about twelve o'clock (R69). 

John Jackson, Inspector of Police, Seaforth Station, testified he 
was called to the police station just after two o'clock the morning of 
3 August 1943 where he £ound Annie Parry. She was in a distressed condition. 
She was crying. Her face was dirty and her hair tumbled about her face. 
Her general condition was disheveled. Her clothing was disarranged, her 
jacket sleeve was torn as was her stocking on her right leg which leg also 
had a bleeding scratch. He had her examined at 3:20 a.m. by the police
surgeon who delivered to witness four slides with smears and two swabs he 
had taken from Annie. Witness later took possession of the clothing she 
was wearing; a blue jacket with right sleeve torn and stained; a grey 
gabardine dress, also stained; a mauve underslip, stained; a ladies' white 
vest, stained; a pair of ladies lmickers, stained and torn; and a pair of 
stockings, one of which was stained and torn. He identified these garments 
as Pros.EX."B" to "G" inclusive (R74).. About 4:00 a.m. the same morning 
witness went to the American unit stationed at the Aintree Racecourse and 
after some investigation, was accompanied by some American officers to the 
sleeping quarters r;here accused was aroused. Accused at that time had on 
a pair of white trunks, bloodstained in front e.nd when he dressed he put on 
a white vest also bloodstained at the bottom of the front (R75). In the 
presence of Captain Raymond R. Cook, Replacement Company 11B11 Separate and 
Lieutenan-:. Rouse, at 4:40 a.m. 3 A~"'Ust 1943 (R80) and after Captain Cook 
and witness ha.d thoroughly warned accused of his rights (R79), witness 
informed accused that a woman had be€n criminally assaulted in Aintree "la.st 
night" and there were reasons to believe that ~ccused was the assailant. 
Accused replied: "I '.'''.".S v;ith a girl. I r.i~ 1::-.•r"' interconrse "7it~ hAr but 
she did not ob.]ect11 , and said he was i'Iilling to tell what took place. 
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Accused then dictated a statement to witness who took it down in writing. 
When completed accused read and signed it. Witness had accused examined 
in the dispensary at the camp by Dr. Riley, the police surgeon in the 
presence of Lieutenant Lampka, the medical officer and of witness. 
Accused turned his clothing over to witness who described and identified 
the clothing as Pros.E.x."S" to "V" inclusive and a towel which witness had 
found hanging over accused's bed as Pros.Ex."W". On accused's bunk was a 
ladies' handbag which witness took. Late.r Annie identified it as belong
ing to her and as having been in her possession when she was with accused. 
Jackson identified Pros.Ex. 11111 as this handbag (R81). The statement of 
accused as written by witness and signed by accll.Sed in the presence of 
Captain Cook and Lieutenant Rouse (R83) was then, with consent of defense, 
read into the record of trial. In pertinent part it is as follows& 

"Kenneth Melton Waite says: 'I have been 
cautioned that I run not obliged to sa:y any
thing unless I wish to do so, but what I do 
say will be taken down in writing and may 
be given in evidence. To show that I under
stand I now sign my name'. He signed that 
'Kenneth M. Vlaite.' 

'On Monday evening'I met a girl in a 
publichouse whom I have met previously. I 
had had a few drinks, but I was sober. I 
went down the road with her as far as the 
Storage Park. I got some cigarettes from 
the guard at the ma.in entrance and I had some 
conversation v;i th the guard at the Storage 
Park. The girl was there at the time. We 
then went up the little road uriler the rail
way and into the field. Another girl who 
was with her and another boy left us before 
we got to the Storage Park. 

'ilhen the girl and myself got to the field 
we got do\m in the grass and bad intercourse~ 
~'le stayed there possibly 20 minutes. She had 
intercourse with me willingly. There was no 
force used at all. We left the field to
gether, but she left me before she got to 
the tunnel, practically at the place where 
we had intercourse. She walked fast towards 
the roadway and left her bag vrith me. I 
thought she was looking for her girl friend. 
I did not see her again~" 

Jackson further testified: "He signed it 
there I l:enneth M. v;aite I , and afterwards 
~ade an addition to the statement. He said 
11 think it was about 10:30 or a quarter to 
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11 when we got to the field, and about a 
quarter past lJ when we left'. He signed 
my book aeain there. 

I took that statement at five minutes 
past 5 a.m. 11 (R8.3). 

Captain Raymond R. Cook was aroused about .3:.30 a.m. in the morn
ing of 3 August 1943 by Lieutenant Rouse and vrith Inspector Jackson, 
called in and interviewed the men on guard at the main gate and also at the 
so-called storage park (R77). Due to the information received from the.. 
guards, accused was interviewed. Accused was asked to account for bis 
activities dur:i.ng the night (R78) and warned as to his rie;hts (R79). 

4. 	 The testimony for the defense was substantially as follows I 

Accused after his rights bad been explained to him by the law 
member, was sworn and test.ii'ied (R97). He told in detail the happenil"..gs 
of the nights of 23 July and of 2 August 194.3 (R98). His story does not 
materially vary from that of Annie Parry up to the time they sat down in 
the grass slightly to the right of the lane leading .from Orn:skirk Road at 
a point a short distance through t~e railroad underpass. Upon further 
interrogation he testii'icd as follows: 

11 A. 	*****· He sat dovm by the side of the 
road and were there for some time. 

Q. 	LT. BOURL1J,1D: Let n:e interrupt you here 
and ask you to indicate on prosecution1s 
Exhibit 'A' whereabouts this spot was 
where you sat. 

A. 	 It was through the underpass, slightly 
through the underpass. 

Q. 	 Indicati~g to you this lane running along
side of the u.s. Storage Area as marked 
on the Exhibit, under these two symbols 
ind1.cating railroad bridges, there is a 
small mark, X. Is that the spot to which 
you refer'? 

A. 	 That is approximately it, sir; slightly 
through, and to the rit:;ht of the road. 

Q. 	Carry on. 
A. 	We were there for some time talking, and 

there is where we had intercourse. I 
would not say for certain exactly how long 
we were there, but I judge it to be the 
better part of an hour. I had no watch. 
After we were through rtdss Parry said she. 
had to relieve hcrseli'. 

Q. 	1'!111 you explain, please, what you did 
while you were there? 
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A. 	As I said before, we sat down and began 
talldng. I was necking the girl, loving 
her up, and there we did have intercourse. 
She did not object, she did not fight and 
she did not scream, as she says. I should 
say we were there for the better part of 
an hour, and she gets up with the excuse 
that she was going to relieve herself, 
walks towards the tmderpass, and it seemed 

"- _ ... 
I could hear her steps. It seemed as if 
she stopped. I was arranging my clothes. 
I did not hear her move on, and when she 
was gone some few minutes I started in the 
direction of the tmderpass. Seeing that 
she was not there I continued on to the 
ma.in road. Not seeing her any;vhere on the 
road, I had left my cap, and I started 
back through the tmderpass to the right of 
the road, where we were. I had a few 
matches in my pocket which I had borrowed 
from the guard. These I struck trying to 
find my cap. I did not find my cap, but 
I did pick her purse up. I took the purse 
and continued to the main road, walked up 
the main road, using the road, not the 
sidewalk, turned in a.t the ma.in gate and 
went to my billet. There I was awakened 
early in the morning by my Captain, Captain 
Cook. 11 (R99-100). 

Accused said the statement given to Inspector Jackson by him and read in 
court was true (RlOO) and insisted that he asked Annie for intercourse and 
she said she was willing (RlOJ). 

Private fl~rle Stopp, Replacement Company ''B" Depot, was on duty 
from 8:00 to 12:00 in the evening of 2 August as guard of No. 2 Post at the 
U.S. Storage Area some half-mile from the main camp, Depot 0-629 (R86). 
About quarter to eleven accused came in the guard's gate and asked "could 
he go and take a leak, and so he did **** and *°**i(· went back out •11 A girl . 
was standing outside the post and she and accused 11 started dovm that little 
road" running alone the U.S. Storage Area towards the two railroad bridges 
(R87). 	 •. 

e
Zilpa.h Vlinder, Auxiliary Police Woman, Aintree, was present in the 

police station when an R.A.F. Corporal brought Annie in about 1:40 in the 
morning of 3 August 1943 (R91). Annie smelled very strongly of drink when 
she came in the station at first. "She was very hysterical all the time" 
(R92), 11but I suppose she was sober" (R93). 
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Private Emery J. Richards, Replacement Company B (Sep) was with 
accused at both the Sefton Arms and Queens Arms public houses on evening 
of' 2.3 July 1943 and met Annie and Grace. The four lef'+, the Queens Arms. 
Accused was with Annie and witness was with Grace. On the evening of 
2 August accused and witness met the two girls again at the Queens Arms 
and drank beer with them. Thereafter witness saw accused and Annie walk
j_ng towards camp (R95). 

5. Upon rebuttal, the prosecution's witnesses testified as follows: 

Private I11erle Stopp was recalled and repudiated his prior testi
mony that it was accused who came to the guard gate and requested entrance 
in order to urinate. He could not identify the soldier who thus presented 
himseli'. 

Corporal Hamilton T. Moody, Company B (Sep), saw accused on the 
night of 2 Auguzt 1943 at 10:00 p.m. when the "pubs" closed at Aintree. 
Witness was with a girl named Grs.ce who walked with him from the 11pub11 

dovm the street to the U.S. Storage Area. ~itness went into the area to 
urinate and then with Grace went dovm the lane adjacent to the area and 
remined about 20 minutes. Upon returning to the street he sav: accused 
with a girl, whose name he did not.know (R116-118). 

Annie Parry recalled, stated that she and accused went dovm the 
lane next to the U.S. Storage .Area but once. She ret1ained in the "lane 
about an hour and it wus then she came out of the lane rtU"Jling awey from 
accused. 

Grace Donoghue also recalled, stated that on night of 2 August she 
remain~d outside of the U.S. Storage Area while an .American soldier went 
inside. Thereafter they went down the lane. 

Police Inspector Jackson also testified that actual measurements 
made by him showed that it is 116 yards from Ormskirk Road to the place of' 
the alleged crime. It is 71 yards fron Ormsy.irk Road to the far side of 
the first bridge and 45 yards from there to the actual locus. The road 
has a bend and it is slightly less distance in a straight line (Rl2.3-124). 

6. Certain errors and irregularities in the admission and exclusion 
of evidence have been noted in the review of the staff judge advocate • 
Inasmuch as the substantial rights of accused were not affected thereby 
there is no necessity for further cormnent. Other irregularities of a 
similar nature, not noted by the staff judge advocate, in the opinion of 
the Board of Review are non-prejudicial to accused and do not require 
discuzsion. 

? • Rape is the unlawful carnal lmowledge of" a woman by f'orce and 
without her consent (tXJM., 1928, par.148£,, p.165). The act of intercourse 
is ad•aitted by accused. The only question to be determined herein was 
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whether or not the intercourse was by consent - whether accused was telling 
the truth or whether Annie Parry should be believed. The testimony 
indicates Annie was with accused at the scene of the alleged crime approx
imately an hour; that she fled therefrom in haste, leaving her pocket book, 
and promptly made cc:::!p:!aint to the first party she met. 'l'hat she was 
hysterical, crjing, in a disheveled condition, with torn and bloody clothes 
appears beyond question. Iiiedical examination of her person proved beyond 
doubt that her genital organs had been subjected to violence. The court 
v:as the sole judge of the credibility of the witnesses and of the weight and 
sufficiency of the evidence. It was its duty to resolve the conflicts in 
evidence. There was substantial, competent evidence, excluding accused's 
statement, to support the court's findings and tm.der such circumstances the .. 
findings of the court will not be disturbed by the Board of Review (CM ETO 
492, ~; CM ETO 611, Porter; CM ETO 774, Cooper). 

8. Attached to the record is a letter dated 28 August 1943 signed by 
Lieutenant Colonel Leonard E. Webster, as President of the court recommend
ing "on behalf of all the members of the General Courts-Martial in this 
trial, 11 clemency "because of the encouragement given by the complaining 
":'l'itness over a period of weeks". Al.so attached are additional letters and 
a statement of an interview between accused and Annie Parry. These indicate 
efforts on accused's part to enlist the aid of Annie and her friends in his 
behalf, in which accused offered marriage. They also indicate that Annie 
has been troubled by the life sentence received by accused but that she does 
not care for him, vrl.11 not marry him, and does not want to see him again or 
have anything more to do with him. 

9. The accused is 25 years of age. He enlisted 7 Ik.y 1938 for three 
years service which period of service is governed by the Service Extension 
Act of 1941. He had no prior service. 

10. The court was legally constituted and had jurisdiction of the 
person and of the offense•. No errors injuriously affectirlg the substan
tial rights of accused were cormnitted during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty and the sentence as approved. Confinement 
of accused in a penitentiary is authorized for the crime of rape by 35 Stat. 
1143, 18 u.s.c. 457; 35 Stat. 1152, 18 u.s.c. 567; A\'l 42; rla.r Department 
letter AG 253 (2-6-41) E, 26 February 19.41. Accused 1s return to the United 
States is authorized (GO #37, ETOUSA, 9 September 1942 as amended by GO #63, 
ETOUSA, 4 December 1942). 

, /,,,,... I 

~:,4 4/;z Judge Advocate 

L~v~~- Judge Advocate 

:"~ -'1,?- / .. '/. 
.• / WMd ~V ~~~''? ,,,,-'/"'; Judge Advocate, ....,, 
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1st Ind. 
~. 6 OCT 1943

WD, Branch Office TJAG., with ETOUSA. TO: Commanding 
Officer, Western Base Section, scs, ETOUSA, APO 515, U.S. Army. 

1. In the case of Private KE1'1'11ETH M. WAITE (6834779), Replacement 
Company 11B" Separate, attention is invited to the foregoing holding by 
the Board of Review that the record is legally sufficient to support the 
findings and sentence, which holding is hereby approved. Under the 
provisions of Article of War 50k-, you now have authority to order execu
tion of the sentence. 

2. When copies of the published order are forwarded to this ct'fice 
they should be accompanied by the foregoing holding and this indorsement. 
The file number of the record in this office is ETO 832. For convenience 
of reference please place that number in brackets at the end of the order: 
(EI'O 832). 

~, 
/l' 

/f//;',0£;-:?
·/l/.

/ / E. C. lbNEIL. 
Brigadier General, United States Arq, 

Assistant Judge Advocate General. 
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Branch Office of The Judge Advocate General 
with the 

European Theater of Operations 
APO 871 

; , 

BOARD OF REVIE'H 

ETO 835 

UNITED STATES 	 ) 

v. ~ 
Private COLEMAN L. DAVIS 
(35458525), Company c, 83oth 
Engineer Aviation Battalion. 	 ~ 

) 
) 
) 
) 

2 0 OCT 1943 

EASTmN BASE SECTION, SIBVICI!S 
OF SUPPLY, EUROPEAN TH&A.Tm OF 
OPERATIONS. 

Trial by G.C.M., convened at Ipswich, 
Suffolk, -F.ngland, 28 August- 2 Sep
tember 1943. Sentence: Dishonorable 
discharge, total forf'eitures and 
confinement at bard labor for seven 
years. Federal Reformatory, 
Chillicothe, Ohio. 

HOLDING by the BOARD OF REVIEW 
RITER, VAN BENSCHOI'EN and SARGimr, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. Accused was tried upon the 	following Charge and Specification: 

CHARGE: Violation of the 92 Article of \Var. 
Specification: In that Private Coleman Lee Davis, 

Company "C", S30th Engineer Aviation Battalion, 
did, at Nutha.mpstead, Harts., England, on or 
about the 3rd day of August 1943, with '!Dal.ice 
a.forethought, willfully, deliberately, felon
iously, unlawfully, and with premeditation kill 
one Private Conrad Pascal, Company "C", S3oth 
Engineer Aviation Battalion, a human being, by 
stabbing him with a knife. 

He pleaded not guilty and was found-guilty of the Specification except 
the words1 "with malice ai'orethought, deliberately and with premeditation", 
of the excepted words not guilty, and not guilty of the Charge but guilty 
of a violation of the 93rd Article o£ llar. Evidence of two previous 
convictions by summary courts-martial for absence without leave for one day 
in violation of Article of War 61, and for being drunk on duty in violation 
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of Article of Wa.r 85 was introduced. He was sentenced to be dishonorably 
discharged the service, to forfeit all pay and allowances due or to become 
due and to be confined at hard labor at such place as the reviewing 
authority may direct for ten years. · The reviewing authority approved the 
sentence, reduced the period of confinement to seven years, designated the 
Federal Reformatory, Chillicothe, Ohi-o as the place of- confinement and 
forwarded the record of trial for action pursuant to Article of War 5~• 

.3. The evidence for the prosecution shows that on the evening o£ 
2 August 194.3 a Sergeant Neopolitano loa.ned•his bicycle to accused. The 
machine was locked with an "870011 • About 7:00 p.m. Sergeant Donald R. 
Potts, Company C, 8,3oth Engineer Aviation Battalion, loaned accused a 
knife on which was riveted- a key with which to open the lock. Potts did 
not thereafter see the mife until the trial during which he identified a 
certain knife (Pros.Ex.1) as the one which he had loaned accused (R45-46). 

During the early morning hours of .3 August accused came to the 
medical section of his battalion for a prophylactic treatment. T/5 Charles 
P. Kearney, M3dical Section, 8.3oth Engineer Aviation Battalion, who was on 
duty as charge of.quarters was asked by accused if he could keep a secret. 
Accused told Kearney that he had had a fight and had just mifed a fellow 
twice. He stated that he had Sergeant Neopolita.no's bicycle and that 
this fellow, whom he did not mow had said "Hey Davis, where are you going 
with my bike?". Accused appeared out of breath, his blouse was tmbutton
ed and "looked like it was washed on the end or wrinkled and wet". He 
was very calm, bore no signs of injury, walked steadily and did not smell 
of beer (R.38-42). 

After midnight on .3 August accused entered his tent and asked 
Private Thomas H. Carmichael, Company c, S,3oth Engineer Aviation Battalion, 
if he could keep a secret. He then said that he was riding his bicycle 
when a fellow shouted "you bve my bicycle" and seized him. After fight
ing with the man for about fifteen minutes accused rode off leaving the 
.fellow lying on the ground. He asked Carmichael whether he shoUld return 
and push the man off to the side of the road. Carmichael noticed that 
the lower left part of his blouse was wet. Accused said that he had 
started to wash it but that the lights had gone out. He asked if he 
could borrow Carmichael's blouse because he wanted to have his own either 
cleaned or pressed. Accused left the tent on two occasions shortly 
thereafter and was gone "sometime". After leaving the tent a third time 
to "lock the bike" he returned and went to bed. Carmichael "could smell 
liquor from him and was under the impression that he was drunk''• He 
appeared to be excited. F.a.rly the following morning accused was awake 
and said that he could not sleep. Carmichael loaned him his blouse and 
noticed that accused ts wet blouse was hanging on the line. After break
fast, when asked by Carmichael with whom he had been fighting accused 
replied "the Chief", and that the chief was dead because he "went back and 
saw him lying there". "Chief" was the niclmame of a man named Pascal 
(W-M.). 
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Between 7:00-7:20 a.m., 3 August 1943 in the Nuthampstead area, 
Herta, England about a half-mile from their own camp, Corporal Richard P. 
Usher and Technician 5th grade Arthur F. Brusewitz, both of Company A, 
83oth Engineer Aviation Battalion, discovered the body of a deceased 
American soldier lying on the edge of a ploughed field about five to seven 
feet from the road, just over a bank. Brusewitz went for help to the 
ca.mp of the 346th Engineer Regiment which was between 2.00-300 feet away 
and returned with a lieutenant (R6-7,10-14). The body was lying on its 
side with the left arm i.mder the head and tbB right arm .extended perpen
dicularly to the body. Tha left leg.was straight backward, the right was 
slightly drawn in a bend (Rll). The soldier was dressed in no.D" shirt 
and trousers and "G.I" shoes (R6,ll). The shirt, which was open at the 
neck was covered with blood, as were the hands and face. There was a 
blood clot on the throat. Several blood spots were on the groi.md and a 
few coins were lying around the body• It appeared that the deceased had 
bled profusely (R7,9,11-12). About 25 feet away on the other side ot the 
road were a blouse and no.nn cap, folded (RS,11). 

About 7120 a.m., 3 August as the result of information received, 
Captain Warren V. Hinshaw, Medical Corps, 1st Battalion, 8.3oth Engineer 
Aviation Battalion, went to the scene, transferred the deceased from an 
ambulance of the .346th Engineer Aviation Batta.lion to his own ambulance 
and took him to the battalion dispensary (R.30-.31). ·0n the body were 
identification tags in the name of Private Pascal, United States Army (RJJ). 
Private Conrad Pascal was a member or Coll2pall7 c, 8,30th Engineer Aviation 
Battalion. Captain Raymond A. Wilcox, CE., his company commander saw him 
alive in the company area at 7t30 p.m., 2 August. He next saw him dead 
in an ambulance "of the .346th" .about 71'.30 a.m., 3 August (Rl.7-lS). 

Captain Hinshaw examined the body or deceased in the ambulance 
(RJl). There was a laceration of the left jugular vein of the neck three 
inches long, which severed the Tein. There was another superficial 
laceration an the right of the neck about four inches in length, a very 
superficial laceration on the bridge of the nose, a three inch laceration 
or the left chest posterior and lacerations of the left lumbar area and ot 
the right arm (R.31-32). Captain Hinshaw testified that·in his opinion 
deceased had been dead about six or eight hours (R.331 36-37). The injury 
to the internal jugular vein would have resulted in a loss ot conscious
ness within a few seconds (R32,34), and was undoubtedly the cause of death 
(R.36) • It was also the opinion of Captain Hinshaw that the injl.lrl to the · 
jugular vein was caused by a sharp instrument such as a kni£e (R32) as were 
all of the other wotmds (R36). _ 

On 4 August, after being warned of his rights accused made a 
statement to Sergeant Philip c. Brennan,. Investigation Division, F.M.C., 
ETO. Brerll'lBn wrote the statement, each page of" which was signed by 
accused whose af'fidavit thereto was a.l'so taken (R20-22,28). 'Over the 
objection of the defense (R22) the statement was admitted in evidence (R29; 
Pros.Ex".2). In substance accused stated that on the evening of 2 August 
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1943, he borrowed Sergeant Neopolitano s bicycle and went to the Chequers 
pub in Anstey where he and the deceased Pascal each drank betvreen seven 
and ten pints of beer from about 9100 p.m., to 10100 or 10:.30 p.m. when 
they left for camp. They talked outside the pub with an Englishman and 
his wife, and later at ''site No.6" met a Private Sisler. After they left 
Sisler, Pascal told accused he wanted to go back to Anstey to see a woman 
and wanted to bolTow money. Accused had only na little" and told Pascal 
it was all he had. 

"He then said he· would take my money and the 
bike. I told him if he was going to start 
any trouble I would leave him and go back to 
my area alone. I started to get on my bike 
and he grabbed it, !mocking me to the road. 
He took off his blouse and slung it to the 
side of the road. When I got up he made a 
pass at me, I ducked and he clinched me. The 
fight started on the west side of the road 
and moved over to the embankment on the east 

side of the road~ Paschal knew where I was 
carrying my money, which was in "l!f3' right hand 
front pants pocket. He kept trying to take 
the money out of my pocket. I managed to get 
the lmife out of my pocket, the same place 
where my money was and open it, just as we 
fell over on to the embanlanent. I kept cutting 
him at his back on the left side and when I 
was getting up from the embankment I swung at 
his left shoulder and I lmow I hit him with 
the open :knife. I managed to get away from 
him and got. on my bike. As I left him he was 
standing slightly bent over, feeling of his 
left side with his right hand. He said to me 
1I 111 get even with you, Davis, for this and 
I'll kill you, God damn you•~. (Pros!Ex.2). 

Accused went to his tent and told Carmichael that he had just been 
in a fight and cut a fellow. He then washed his hands, the knife, his 
handkerchief and washed the blood spots from his blouse. He went to the 
medical section for a prophylactic and told the charge of quarters that he 
had been in a fight "where the .346th is" and cut a man. He wiped the 
blood from his blouse with some gauze. He returned to his tent, left to 
lock the bicycle and then went to bed. The next morning he cleaned his 
blouse with gasoline and removed a blood spot from his trousers. Accused 
believed the fight occurred between lo-J.0:30 p.m. and midnight, 2 August. 
He had been on good terms with deceased and had never had any previous 
trouble with him. He ld.lled Pascal to protect himself and his property 
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end used the knife as ' it was his only means of self-protection. He 

identif'ied a lmif e with a key attached shown to him bi" Sergeant Brennan 

as the instrument he used during the fight (Pros.Ex.l}. 


Accused had previously given a lmii'e to Captain Raymond E. 
Wilcox, CE., his company commander, on the morning of .3 August (Rl.71 20). 
At the trial Captain Wilcox identified a lmife as the one which accused 
had given him but stated that a key was missing from the clip (R.46). The 
captain who bad been present when accused made the foregoing statement to 
Sergeant Brennan, testified that wh~n shown the same knife by Brennan, 
accused stated that he bad borrowed it the previous evening for the pur
pose of unlocking a bicycle, and that the lmife was used in connection 
with the stabbing. The knife was admitted in evidence, the defense 
stating that it had no objection (R.46-47; Pros.Ex.l). The trial judge 
advocate stated that a key which had been attached to the knife by a clip 
had been lost nwhile awaiting trialn (R20). 

4. .Upon being advised of his rights accused elected to make an 
unsworn statement through coi.msel which was read to the court (R.48). In 
substance the statement was simiJ ar to that made before Sergeant Brennan 
(Pros.Ex.2). During the fight accused realized that he was "getting 
lickedtt. Pascal's strength, his threats, "and the way he was hurting me 
were surprising"• "There was no one near to give me any help"• Accused 
took ~ut the lmife belonging to S~rgeant Potts and began to cut at Pascal 
intending to hurt him only enough so that he would let go and accused 

.could escape. He did not aim a cut at deceased's throat but struck at 
his shoulder with the knife. Just as accused started the blow toward 
the shoulder, deceased broke away and changed the position o£ his body so 
that the lmife cut him in the neck. Pascal's death was therefore an 
accident. Accused ltdid not go at himn any harder than he thought 
necessary. He knew of no other way to protect himself, save his money 
and the borr~ed bicycle (R4S-49). . 

5. When both the prosecution and defense had.rested, the president 
of the court asked whether the prosecution lmew of s:ny witnesses who saw 
accused between 7100 p.m. and the time of the incident. The prosecution 
and defense then stipulated that if present Private First Class Arlo F. 
Sisler would testif'y that on 2 August he saw accused and deceased drinking 
in the Chequers pub in "Anster". They appeared friendly and in good 
spirits. On the way home he saw them talking with another soldier and 
an Englishman and woman, and later saw them at "number 6 site" between , 
11-12:00 p.m. Both men appeared to be under the influence of drink. 
Pascal wanted to return with Sisler to pi~k up another soldier but accused 
and Sisler persuaded him to accompany the former back to camp. When 
Sisler le.ft, accused and Pascal appeared to be on good terms (R49•5l). 

6. The defense mo~d to strike the testimony of Corporal Usher and 
Technician 5th Grade Brusewitz with reference to discovery of the body, 
on the ground that "it is not connected with any incident. He hasn't 
definitely established at all that the body he fotmd was that of Pascal"• 
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The court deferred action on the motion until the prosecution presented 
further evidence (R9,14). Connecting evidence establishing that.the body 
found by Usher and Brusewitz was actually that of Pascal, the person 
alleged to have been ldlled by accused, was then introduced by the· prose
cution, whereupon the law member properly overruled the motion (R38). 

The defense objected to the admission of accused's statement to 
Sergeant Brennan. The basis of the objection in substance wa.s that the 
statement was not a confession but contained admissions against interest, 
that prior to the introduction in evidence of the statement the prosecu
tion should introduce testimony corroborative of the facts admitted in the 
statement, and further that the document was mostly composed of irrelevant 
and immaterial matters (R22-26). The court allowed defense counsel to 
cross-examine the witness who was testifying as to the circumstances 
surrounding the taking of the statement, and reserved its decision as to 
the motion (R26). The motion of the defense was later denied and the 
document was admitted in evidence (R.29,; Pros.Ex.2). The defense then 
moved to strike the statement trom the record .on the same grounds• This 
motion w~s also denied (R29·30). 

The statement was a complete version of the 'incident by accused, 
including his movements· both prior and subsequent to the quarrel. He 
freely admitted killing Pascal but in substance asserted ·that his use of 
the knife was justified in that the weapon was his only means of protect
ing both himself and his property. After the statement had been admitted, 
the prosecution introduced evidence that shortly after the incident accused 
told witnesses that he had been in a fight and had knifed a man. The next 
mornirtg he informed Carniicha.el that the mn was the "Chief" (Pascal) and 
that he was dead~ Accused subsequently made an unsworn statement at the 
trial in which he in substance corroborated the very facts recited :1n the 
statement ma.de to Sergeant Brennan. In view of these circumstances a 
detailed discussion of the arguments advanced by defense co'ID.lsel concern
ing ~he admissibility of the statement to Brennan is unnecessary. 

7. Evidence of the details of the homicide was furnished only by 
accused's statement to Sergeant Brennan and his unsworn statement at the 
trial, together with the opinion of Captain Hinshaw based upon the nature 
of the injuries suffered by deceased. Accused's narrative of events was 
not controverted by the prosecution. The court was confronted with the 
issue of whether the prosecution had sustained the burden of proving the 
offense of murder. One of the principal elements to be proved was that 
of ma.lice a!'orethought. Whether such proof had been ma.de was a question 
of fact far decision by the court. 

"Mlrder is the unlawful k:llling of a human 
, being with-malice aforethought." (!~M.,· 19281 

par.l~, p.162). 

The record herein contains no evidence of either malice or premeditation 
by accused. 
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"Absence of design to effect death or grievous 
bodily harm, thEl homicide is vohmtary man
slaughter, and not murder, although the act 
was unlawful and malicious." (1 Wharton's , 
Criminal Law, 12th Ed., sec.426, pp.649-650). 

"Assault upon accused, actual or attempted, by 
the person killed, an attempt to commit serious 
personal injury, or equivalent circumstances, 
(is) necessary to reduce a homicide to voluntary 
manslaughter" (1 Wharton's Criminal Law, 12th 
Ed., sec.426, p.651). 

An instance of sufficient provocation in the case of voluntary manslaughter 
is assault and battery infllcting actual bodily harm (!CM., 1928, pa.r.149~, 
p.166). 

The court apparently believed that the death of Pascal was caused 
by accused without intent to kill. It properly rejected his claim that 
the homicide was justified because of the necessity of protecting himself 
and his property. 

"A slight assault does not justify killing with 
a deadly weapon" (1 Vlbarton1s Criminal Law, 
sec.426, p.651). 

Trespass and other injuries to property are instances of inadequate 
provocation in a case of homicide (~M., 1928, par.149~, p.166J. 

The Board of Review is of the opinion that the evidence was legally 
sufficient to sustain the .findings of guilty (CM ETC 72, Jacobs and Farley).· 

8. The charge sheet shows that accused is 26 years of age, and that 
he was inducted 16 June 1942. He had no prior service. 

9 • The court was legally constituted and had jurisdiction of the person 
and of the offense. No errors injuriously affecting the substantial rights 
of accused were committed during the trial. The Board of Review is of the 
opinion that the record of trial is legally sufficient to support the find
ings of guilty and the sentence; 

10. Pursuant to paragraph 5~, GO #37, ETOUSA, 9 September 1942 as 
amended by GO #63, ETOOSA, 4 December 1942 a sentence of dishonorable 
discharge nny be ordered eY.ecuted when accused is sentenced to confinement 
for not less than three years. By virtue of the same orders a general 
prisoner maybe returned to the United States to serve a sentence of three 
years or more. Confinement in a penitentiary is authorized for the offense 
of voluntary manslaughter (18 me. 454; 35 Stat. 1143). As accused is 
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under 31 years o£ age with a sentence of not more than 10 years the 
designation of the Federal Reformatorr, Chillicothe, Ohio is correct 
(War Department letter AG 253 (2-6-41} E, 26 February 19.U)). 

J 

I. 
• • 

• 

REG AD£0... ..0.N.c:~A.flS'.l.F 1 .~P...~ ....~ e' 
BY AUIHORITY OF.. TJ..f.tG . . ··········- ...... 
BY-~-~tNft:~ C.Af.1.4~1!...:J . C...QL 
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lst Ind. 

2 0 OCT 1943WD, Branch Office TJAG., with ETOUSA. TO: Commanding 
Off'icer, Eastern Base Section, SC:S, ETOOSA, APO 517, u.s. Army. 

l. In the case of Private COLEMAN L. DAVIS (35458525), Company c, 
8Joth Engineer Aviation Battalion, attention is invited to the foregoing 
holding by the Board of Review that the record of trial is legally 
sufficient to support the findings and sentence, which holding is hereby 
approved. Under the provisions of Article of War 50k you now have 
authority to order execution of the sentence. 

2. When copies of the published order are forwarded to this office 
they should be accompanied by the foregoing holding and this indorsement. 
The file number of the record in this office is ETO 835. For convenience 
of reference please place that number in brackets at the end of the order: 
(ETO 835). 

,/J~1///, £/
//t;~ :~/

E. C. ~NEIL, 
Brigadier 	General, United States Army, 

Assistant Judge Advocate General. 
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